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[1]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  Michaelmas  Term,  5fi  Geo.  III. 

Monday,   Oth   November    1815. — It  i.s  sufticieiit   that   affidavits 


iippear  expressly  by  the  jurat  to  have  been  sworn  by  all  the  depoiient.-i :  and  it  is 
not  necessary  that  they  shoidd  l)e  severally  named  in  the  jurat  as  haviiiL;  i)cen 
sworn,  as  in  the  King's  Bench. 

An  aflidavit  by  two  persons,  in  the  jurat  of  which  it  was  expressed  to  have  been 
sworn,  "by  both  the  deponents,"  was  tendered  to  the  C'oiirt  this  day,  in  supjioi-t  of  a 
special  motion,  and  received. 

Dauncey,  on  putting  in  the  affidavit,  apprised  the  CoHrt  of  the  peculiar  form  of 
the  jurat,  which,  he  said,  he  felt  himself  called  on  to  do  in  consequence  of  their  recent 
intimation  on  that  point  (a)  ;  but  sulmiitted  that,  in  this  Court,  if  an  affidavit  clearly 
apjjcar  to  have  been  sworn  by  all  the  deponents,  as  in  the  piesciit  case,  such  a  caption 
should  be  deemed  snflicieiit,  there  being  no  existing  rule  reiiuiring  [2]  that  each  of 
the  deponents  should  be  mentioned  by  name  in  the  jurat  as  ha\ing  been  sworn  to  its 
contents;  and  to  that  the  Court  assented. 

Wkston  v.  Faiu-KENKR.  Tuesday,  7th  November  1815. — Service  of  all  processes 
intended  to  bring  a  party  into  contempt,  should  bo  personal  if  possible  :  but  if  it 
vM\  be  made  appear  to  the  Court  that  service  cainiot  be  effected  personally,  and 
that  there  was  pioliabie  cause  to  suspect  that  the  ])arty  kept  out  of  the  way  for 
the  purpo.se  of  avoiding  such  per.sonal  service,  the  Court  will  grant  a  rule  nisi  for 
an  attachment,  and  order  that  service,  by  leaving  the  rule  at  the  (hvclliughouso, 
shall  be  efficient. 

Owen  moving  for  an  attachment  against  a  party  for  not  obeying  an  oiilei- of  the 
(Joint,  stated,  fif)m  an  .affidavit,  th.it  it  not  having  been  found  ])racticable  to  eflect 
personal  service  of  the  order,  it  had  been  left  .at  the  dwelling-house  of  the  person 
.against  whom  it  had  been  drawn  \\\>  ;  that  the  mode  of  leaving  it  there  was  by  throw- 
ing it  in  at  the  window,  thei'c  being  no  person  in  the  house  to  whom  it  could  bo 
delivered  ;  and  that  it  was  believed  that  such  absence  had  been  the  i^ll'cct  of  a  design 
(o  avoid  the  service  of  such  order. 

The  Court  (having  premised  that  sei'vice  of  all  iiioccsscs  ihrouglioiit,  h.i\ingfor 
their  object  to  bring  a  i)arty  into  contempt,  should  be  personal,  unless  s|)ecially  orih'red 
that  it  might  bo  otherwise),  directed  a  rule  to  be  moved  for,  calling  on  the  person  who 
was  the  object  of  it,  to  shew  cause  why  what  had  been  done  in  the  ])rescnt  instance 
should  not  be  deemed  good  service,  and  intimated,  that  it  might  be  part  of  the  order 

(ii)  lli'r  v    The  Sheriff  of  Umdm,  ante,  vol.  i.  p.  338. 
Ex.  Div.  11.^1 
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to  he  made  on  the  present  application  (if  no  cause  should  he  shewn  against  it),  that 
service  of  such  order  at  the  dwelling-house,  should  be  considered  surticient  to  ground 
the  application  for  an  attachment. 

[3]  Attorney  General  v.  Woodhead.  Wednesday,  8th  November  1815. — The 
Court  will  not,  after  verdict,  arrest  a  judgment,  on  affidax'it  that  a  bill  has  been 
found  against  a  witness  indicted  for  perjury  on  a  material  point  of  evidence  given 
by  him  on  the  trial. — Nor  does  it  seem  that  a  conviction  would  be  sufficient 
ground  for  sending  a  cause  back  to  a  Jury  for  re-investigation. 

A  verdict  had  been  found  for  the  Crown,  at  the  last  Eevenue  Sittings,  on  an 
information  against  the  defendant,  under  the  Slst  Geo.  III.  eh.  .55,  for  receiving 
spii'ituous  liquors  from  a  person  not  ha\-ing  painted  over  the  outward  door  of  his  place 
of  business,  the  words  Distiller,  Rectitier,  or  Compounder  of  spirituous  liquors,  in 
compliance  with  the  pro\ision  in  the  U)th  Geo.  III. 

Pell,  Serjeant,  now  moved  for  a  new  trial,  on  an  attida\'it,  which  charged  the 
material  witness  on  the  part  of  the  Crown  with  having  falsely  deposed  at  the  trial, 
that  there  was  a  hole  in  the  wall  of  the  defendant's  premises,  through  which  the  spirits 
had  been  conveyed,  whereas  (as  it  was  now  sworn  in  the  affidavit)  there  was  not,  nor 
could  there  have  been,  any  such  hole.  It  further  .stated,  that  an  indictment  had  since 
been  preferred  against  the  witness  for  perjury,  charged  to  have  been  committed  on 
that  occasion,  at  the  sessions  ;  and  that  the  Grand  Jury  had  found  the  bill. 

But  the  Court  holding  that  on  that  affidavit  there  was  not  sufficient  ground, 

It  was  moved  that  the  judgment  might  be  arrested  till  the  event  of  the  trial  should 
be  known. 

Thomson,  Chief  Baron.  The  Couit  cannot  blend  a  criminal  and  civil  proceeding, 
for  the  purpose  [4]  of  contradicting  a  fact  sworn  to  on  a  trial.  It  would  be  piegnant 
with  the  greatest  mischief  if  even  a  conviction  of  perjury,  on  evidence  given  by  a 
witness,  were  to  be  received  in  answer  to  a  verdict.  His  Lordship  adverted  to  the 
case  of  Bartkff  v.  Pickersgill  (Co.x's  Cases  in  Equity,  p.  16),  where  the  plaintiff 
petitioned  for  leave  to  file  a  supplemental  bill,  in  nature  of  a  bill  of  review,  the  defen- 
dant having  been  convicted  of  perjury  in  the  main  subject  of  his  answer ;  but  Lord 
Keeper  Henley  dismissed  the  petition. 

Rule  refused. 

V.  .     Same  day. — Service  of  an  order  of  Court  on  a  servant  of  the 

party,  not  at  his  dwelling-house,  insufticient. 

Dauncey  moved  to  make  absolute,  a  rule  for  an  attachment  on  au  affidavit  of 
service  of  the  rule  on  a  servant  of  the  party. 

Per  Curiam.  There  is  no  case  of  service  on  a  servant  being  held  good,  unless  it 
be  at  the  dwelling-house,  whei-e  all  proceedings  not  rerjuired  to  be  personally  .served 
should  be  left. 

Motion  refused. 

Hall  v.  Franklin.     Friday,  10th  November  1815.— Service  of  venire  facias  at 
dwelling-house,  on  defendant's  wife,  good. 

Owen  moved  for  a  distringas,  for  non-appearance  to  a  writ  of  venire  facias,  on 
affidavit  of  service  on  the  wife  of  defendant,  at  his  dwelling-house. 
Motion  granted. 

[5]  Rex  v.  Boyle.  Satuiday,  11th  November  1815.— The  Court  will  not  appoint 
a  re-argument  after  a  decision,  in  the  absence  of  the  Crown  officer,  to  give  him  an 
opportunity  of  being  heard. 

Dauncey  moved  that  this  case,  which  had  lieen  argued  and  disposed  of  at  the 
sittings  after  last  Trinity  Term  (a),  in  the  absence  of  the  Solicitor  General,  might 
be  permitted  to  be  brought  before  the  Court  for  a  second  argument,  that  the  Solicitor 

((()  Vide  ante,  vol.  i.  43fi. 
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General  might  have  an  opportunity  of  l)oing  heard  ;  which  the  Court  consitlering  to 
be  irregidar  and  impracticable, 
Kefused. 

Wattleworth  v.  W.  H.  Pitcher.  Same  day. — The  Court  will  order  the  solicitor 
of  a  plaintiff  residing  abroad,  who  has  been  employed  to  commence  an  action  at 
law,  to  accept  a  subprena  on  an  injunction  bill,  supported  by  an  affidavit  of  the 
facts,  and  of  the  subsistence  of  an  account  between  the  parties. 

Parker  moved  that  A.  E.  Pitcher,  the  defendant's  attorney  in  an  action  commenced 
at  law,  might  be  ordered  to  accept  a  subpccna  in  this  cause,  on  the  part  of  the  defen- 
dant, he  having  refused  to  do  .so  on  application,  and  that  serving  it  on  him  might  be 
deemed  good  service.  The  plaintiti'  had  tiled  a  bill  for  an  injunction  to  restrain  the 
defendant  from  proceeding  further  at  l;iw,  in  the  action  brought  by  him  to  recover  a 
sum  of  money,  and  for  an  account.  The  affidavit  in  .support  of  the  motion  stated, 
that  the  defendant,  who  resided  at  Martinique,  having  authorized  his  said  attorney  to 
bring  the  action  now  sought  to  be  I'estraiued,  the  plaintiff'  had  in  consequence,  been 
held  to  bail,  on  an  affidavit  of  debt  made  by  the  defendant's  s.-iid  attorney,  and  that 
mutual  accounts  sulisistcd  between  the  parties. 

Motion  ordered. 

[6]     Edmonds   t\  Ekman.     Same  day. — Interlocutory  judgment  may  be  signed  on 
the  last  day  of  the  time  given  by  the  rule  to  plead,  if  no  plea  then  filed. 

\\"illiams,  J.  moved  to  set  aside  the  interlocutory  judgment  which  had  been  sigtied 
in  this  cause  for  irregularity.  The  writ  was  leturnalile  on  the  first  general  letnrn 
day  of  the  present  term.  The  I'ule  to  plead,  which  is  said  to  be  a  four-day  rule, 
inclusive,  expired  on  Thursday  the  9th,  and  the  plaintiti'  signed  the  judgment  on  the 
10th,  which  was  now  .sought  to  be  set  aside,  on  the  ground  that  the  defendant  had  all 
the  lOtli  to  plead  in,  and  that  judgment  ought  not  to  have  been  signed  till  the  1 1th. 
It  was  contended,  that  by  the  practice  of  the  Cotnt  of  King's  Bench,  judgment  could 
not  1)0  signed  till  the  day  after  the  last  day  of  the  time  for  pleading,  although  it  wa.s 
admitted  that,  in  the  Common  Pleas,  according  to  the  ease  of  Lain;/  v.  liiiiiisled  (2  Bl. 
124.')),  the  practice  was  to  compute  the  time  to  plead  inclusively,  as  had  been  done  in 
the  present  case;  but  the  (|Ucstion  now  i-aiscd  was,  whether  the  ])laintitf'  had  done 
right,  and  was  entitled  by  the  practice  of  this  Court,  to  sign  judgment,  fur  w.uit  of  :i 
plea  on  the  10th. 

I'l'hc  Master  being  referred  to,  reported,  that  ;iccording  to  the  usage  of  this  Court, 
what  li.id  lieen  done  was  correct.  The  defendant  .should  have  pleaded  by  the  10th, 
or  the  plaintiff  might  sign  judgment  on  that  day.  | 

Per  Curiam.     Motion  refused. 

[7]  It  was  suggested,  that  the  defendant  had  a  good  defence  to  the  action. 

Chief  Baron.  If  you  come  to  set  aside  a  regnhir  interlocutory  judgment,  on  the 
ground  of  having  a  good  defence,  you  must  make  another  application,  supported  by 
an  atlid.avit  of  merits. 


Ix  THE  ExnnEQUER  Chamrkk.     In  Error. 


r.  .     Mond;iy,  l.'ith  Xovrnibcr  ISlf).  —  It  is  suliicicnt,  on  a  motion  foi- 

interest  on  atlirniaucc  of  a  judgment,  to  apprise  the  Courl  of  the  c;inse  of  .•u'lioii, 
ore  tenus  :  an  aflidavit  is  uf)t  indispensible. 

Knowles,  Common  Serjeant,  Tuoved,  that  int(,'rcst  might  be  cnnipulcd  and  .illowcd 
on  the  atlirniaucc  of  this  juilgmcnt. 

To  a  i|uestion  from  the  Court,  he  answcrcil,  Ih.-il  he  was  ]uit  fnrni.slu'd  with  the 
usual  atlid.ivit,  as  to  the  cause  of  actiiin,  but  thai  be  w.as  iuslrmli'd  lli.ut  il  \\;is  on  a 
bill  of  exchange. 

Giiiits,  Chief  Justice.  It  is  not  absolutely  necessary  that  an  aflidavit  should  be 
made  of  the  cause  of  action  ;  it  is  sunicient  if  the  Court  bir  infumu'd  of  the  fact  by 
counsel. 
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[8]  Williams  /•.  Dethick.  Wednesday,  15th  Novcnil)er  1815. — A  person  occupy- 
ing ;i  house  for  ;i  limited  period,  for  which  he  pays  neither  rent  nor  taxes, 
admissible  to  justify  as  special  bail. 

Jones,  I).  F.  opposed  the  justification  of  one  of  the  defendant's  bail,  on  the  ground 
that  he  was  not  a  housekeeper,  in  the  sense  in  which  that  description  was  meant  to  be 
understood,  as  applicable  to  sufficiencj'  of  bail. 

He  was  employed  bj'  the  Commissioners  in  the  repair  of  the  water-works  in 
Swallow-street,  and  they  allowed  him  a  house  to  live  in  during  the  period  of  his 
employment,  for  which  he  paid  no  rent  or  taxes. 

The  Coui-t  held,  that  he  was  such  a  housekeeper  as  might  become  bail ;  and  he 
was  allowed  to  justify. 

Bh' ANKER  r.  Mas.Sey.  Same  day. — On  motion  to  set  aside  proceedings  as  infra 
dignitatem,  on  an  affidavit  that  the  demand  sued  for  does  not  amount  to  40s. 
the  Court  will  not  inquire  into  the  amount,  if  an  affidavit  be  put  in  on  shewing 
cause,  that  the  demand  exceeded  that  sum,  but  will  at  once  discharge  the  rule 
with  costs. 

Cause  was  shewn  against  a  rule  why  these  proceedings  should  not  be  set  aside,  as 
beneath  the  dignity  of  the  Court,  which  had  been  granted  on  an  affidavit,  that  the 
debt  (if  any)  was  under  40s.  ;  when  it  was  stated  by  an  affida\it  on  the  pait  of  the 
plaintifl,  that  the  debt  amounted  to  moie  than  40s.  the  Court  discharged  the  rule, 
with  costs. 

[9]  M'Narb  and  Others  v.  Ingham  and  Another.  Frid;iy,  17th  November 
1815. — Service  of  venire  facias  ad  resp.  by  leaving  it  with  a  clerk  of  the  defen- 
dants at  their  counting-house,  not  sufficient  to  obtain  distringas,  though  after 
several  ineft'ectual  calls  made  foi-  the  purpose  of  personal  service. 

Littledale  moved  for  a  distringas  against  the  defendants,  for  not  having  appeared 
to  a  venire  facias  ad  resp.  on  an  affidavit,  stating  that  the  deponent  had  served  the 
defendants  with  copies  of  the  original,  which  was  i-eturnable  on  the  11th  instant,  by 
delivering  thcui  to  a  person  at  the  counting-house  of  defendants,  at  Liverpool,  who 
informed  the  deponent  that  he  was  their  clerk  ;  that  he  had  used  all  means  to  sei've 
them  [in  person]  by  attending  at  their  office  on  the  9th,  1 0th,  and  11th,  without 
meeting  them,  that  he  was  told  by  the  Clerk  that  they  were  both  from  home,  and 
could  not  be  seen  ;  and  that  one  of  them  was  in  Ijiverpool,  but  where  he  could 
not  tell. 

Per  Curiam.  It  would  be  going  beyond  the  rule,  to  grant  a  <listringas  on  such  a 
service. 

Motion  refused. 

Wtckham  r.  Mealing.  Saturday,  18th  November  1815. — If  tlie  day  on  which  a 
defendant  is  called  on  to  appear,  be  omitted  in  the  notice  attached  to  mesne 
process,  the  Couit  will  set  ;iside  the  wi'it,  and  all  subsequent  proceedings,  not- 
withstanding the  defendant  has  suffered  a  whole  term  to  elapse  without  giving 
notice  to  the  plaintifl',  and  does  not  apply  to  the  Court  till  after  the  execution  of 
a  writ  of  inquiry. 

Gaselee  had  obtained  a  rule  on  the  7th,  calling  on  the  plaintiti'  to  shew  cause,  why 
the  writ  of  quo  miiuis,  which  had  been  served  on  the  defendant,  and  [10]  all  subse- 
quent proceedings,  should  not  be  set  aside  for  irregularity.  The  attidavit  of  the 
(lefendant  and  his  attorney  stated,  that  defendant  had  Ijeen  served  with  the  ainiexed 
copy  of  a  writ  of  quo  minus  on  the  iSd  May,  and  that  he  had  iu)t  been  served  with 
any  othei'  copy  ;  that  the  writ  was  issued  on  the  1  9th  May,  and  that  it  had  no  notice 
subscribed,  specifying  the  time  when  the  defendant  was  to  appear  at  the  return 
thereof*,  and  that  he  was  informed  by  his  attorney,  that  he  had  good  ground  of 

*  The  lilank  for  the  day  of  appearance,  in  the  notice  underneath  the  usual  printed 
form  of  copy  of  process  for  service,  which  should  ha\e  been  the  4tli  of  June,  had  been 
neglected  to  be  filled  up. 
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defeiR'f  tu  the  action  ;  that  on  the  14th  of  June,  notice  of  the  omission  was  given  to 
tlie  ])laiiitift's  clerk  in  Court;  and  that,  notwithstanding  such  notice,  the  plaintift'  had 
proceeded  in  the  action,  and  executed  a  writ  of  inquiry  of  damages  The  clei'k  of  the 
defendant's  agent  also  made  an  affidavit,  that  he  had  called  on  the  plaintiff's  clerk  in 
Court,  on  the  15th  day  of  June,  after  the  defendant  had  been  served  with  notice  of 
declaration,  and  had  informed  one  of  his  clerks  of  the  defect,  and  that  in  case  of 
plaintiff's  proceeding  further,  the  Court  would  be  moved  to  set  aside  the  proceedings. 

I )auncoy  shewed  cause;  submitting,  that  if  the  omission  in  the  notice  under  the 
wi'it,  of  the  day  of  appearance,  weic  irregular,  yet,  where  in  the  body  of  the  process 
the  day  was  distinctly  stated,  as  here,  (for  the  writ  calls  on  the  defeuiiant  to  appear 
in  fifteen  days  of  the  Holy  Trinity),  it  should  hardly  be  held  to  be  a  fatal  omission  ; 
for  the  defect  in  this  case  [11]  is,  that  the  appearance  day  is  not  mentioned  at  all  in 
the  notice,  not  that  a  day  is  mentioned  re[)ugnant  to  that  in  the  body  of  the  writ. 
But  even  if  it  wer'e,  there  had  been  such  gross  and  reprehensible  delay,  in  defendant 
not  applying  to  set  aside  the  pi'ocess  for  that  irregularity  before,  as  the  Court  would 
not  encourage  by  entertaining  the  motion.  The  defendant  was  seived  on  the  ■-'•'5(1  of 
May  ;  that  (Easier)  term  did  not  end  till  the  liGth  ;  the  writ  was  returnal)le  on  the 
first  return  in  the  following  term  ;  yet,  diu'ing  the  whole  of  that  term  no  notice  was 
taken  of  the  defect,  and  not  till  the  loth,  the  day  after  the  term  w;.s  over,  was  any 
intimation  made  of  it,  and  then  a  verbal  message  only  is  given  to  one  of  the  clerks  of 
the  plaintiff's  agent.  It  is  laid  down  in  the  books  to  be  the  practice,  and  it  is  founded 
on  principle,  that  wherever  a  defendant  would  take  advantage  of  an  irregularity  in 
mesne  process,  he  must  proceed  to  do  so  before  appearance,  whether  by  his  own 
attorney,  or  by  plaintiff's  according  to  the  statute  (/-),  or  all  objection  is  waved  (Tidd's 
Practice,  p.  162-516).  In  this  case,  the  plaintiff  has  not  only  signed  judgment,  but 
has  executed  a  «rit  of  inquiry. 

The  Court  held,  that  the  words  of  the  statute  could  not  be  got  over ;  and  therefore, 
notwithstanding  the  delay,  and  the  stage  of  the  proceedings,  made  the 

Kule  absolute,  with  costs. 

[12]  Cai:lin  v.  Sik  Kodek'I'  1,.\wi.io\',  Baiit.  Tuesday,  21st  Noveml)er  1M5. — 
fservice  of  venire  on  defendant's  scr\ant,  at  his  dwelling-house,  during  his  absence 
abroad,  not  sufficient,  nor  will  the  Court  grant  a  rule  to  shew  cause  why  such 
service  should  not  be  sutiicient 

[Commented  on,  Kemji  v.  Saiiiiwi;  1828,  2  V.  &  J.  406.] 

Owen  moved  foi'  a  distringas,  for  not  appearing  to  venire.  The  atHdavit  slated 
the  service  to  have  been  on  a  sei\ant  of  defendant,  at  his  dwelling-house,  after  having 
called  iheic  three  times  without  seeing  him,  when  deponent  was  told  by  the  servant 
that  the  defendant  had  been  gone  abroad  six  months,  and  was  not  expected  to  return 
for  two  years. 

Thomson,  Chief  Baron.  (After  referring  to  the  ollicer,  who  reported  that  it  was 
not  eli'ectual  service.)  The  question  i.s,  whether,  where  a  man  is  abroad,  and  remains 
out  of  the  kingdom  for  two  years,  he  can  be  so  served  with  this  process.  The  otlieer 
thinks  with  me,  that  it  is  not  good  service,  for  the  purpose  of  founding  a  distringas, 
mdess  it  can  lie  shewn,  that  the  defendaul  has  gone  abroad  for  the  ])urpose  of  avoiding 
the  service. 

Owen  then  applied  foi'  a  rule  to  shew  cause,  why  the  service  at  the  dwclh'iig  house 
should  not  Ijc  deemed  good  seiviee ;  which  the  Court 

Kefused. 

[13]  Till';  K:n<;,  in  ami  ok  Evkrhtt  .^  Co.  r.  MnwiUfW  am>  OriiicKs.  Wednesday, 
22(1  November  1815.— The  rule  of  Court,  of  15th  Car.  I.,  that  no  debts,  without 
specialty,  shall  be  found  by  in(|uisition  for  debts  in  aid,  unless  it  be  by  order  on 
motion  in  open  Court,  or  uidess  it  be  for  dctits  due  to  the  King's  farmers,  not  to 
be  limited  to  a  confined  construction  of  persons  answering  the  description  of 
King's  farmers,  but  is  to  be  considered  as  extending  to  all  persons  becoming 

(/')  The  iilainliir  in  this  case  had  entered  an  appearance.      Sec.  Statutuni. 
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aocountuble  to  the  Ciowii  for  money  helonging  to  the  publif  in  their  hands. — 
The  rule  of  the  3d  of  William  III.  that  tiats  shall  not  be  granted  on  a  simple 
contract  debt  in  vacation,  unle.ss  by  order  of  a  Baron,  held  not  to  be  intended  to 
infringe  the  authoi'ity  of  the  Chancellor  of  the  E.xchequer  to  sign  such  tiats. 

Scarlett  moved  for  a  i-nle  to  shew  cause,  wh^'  this  extent  should  not  be  set  aside 
for  irregularity.  It  had  been  issued  against  the  defendants,  who  were  bankers  at 
Durham,  iu  aid  of  Everett  and  Company,  bankers  in  London,  founded  on  an  extent 
against  Everett  and  Company.  E\'erett  himself  was  receiver-general  for  the  county 
of  Middlesex,  and  had  paid  the  money  officially  leceived  by  him  into  his  own  bank, 
to  the  account  of  himself  and  partners.  The  extent  had  been  issued  in  the  usual 
manner,  and  the  fiat  was  granted  on  the  common  affidavit  in  vacation,  by  the  chancellor 
of  the  exchequer,  and  signed  by  him. 

The  fii'st  objection  made  was  founded  on  the  rule  made  in  this  Court  in  the  15th 
of  Charles  I.  that  "  no  debt,  without  specialty,  shall  be  found  bv  iiKjuisition  for  debts 
in  aid,  unless  it  be  by  order  or  motion  in  ojien  Court,  and  unless  it  be  for  debts  due 
to  the  King's  farmers;"  and  it  was  contended  that,  admitting  Everett  himself,  in 
character  of  receiver-general,  were  entitled  to  be  considered  as  the  King's  farmer,  .so 
as  to  give  him  a  right,  yet,  that  having  paid  the  money  into  his  bank,  the  debt  was 
no  longer  due  from  him  as  l•ecei^'el■  general,  but  from  him  and  his  partner,  merely  as 
accountable  [14]  to  the  Crown  foi'  having  become  possessed  of  the  Crown's  money. 

[Graham,  Baron.  Still  Everett  would  be  entitled,  for  the  debt  of  one  partner  is 
the  debt  of  all.] 

Then  the  question  arises,  whether  the  receiver-general  is,  as  such,  the  King's 
farmer '! 

[Thomson,  Chief  Baron.     There  can  be  no  doubt  of  that.] 

In  that  case  the  extent  should  have  issued  on  behalf  of  Everett  and  Comp;uiy,  qua 
farmers  of  the  King.  This  is  a  mere  simple  contract  debt,  and  not  in  any  manner 
founded  on  specialty. 

Thoji.son,  Chief  Baron.  This  was  originally  a  delit  due  to  the  Crown  from  Everett 
alone,  as  the  King's  receiver  or  farmer.  But  whatever  his  description  may  be,  there 
have  been  some  thousands  of  instances  iu  this  Coui't  since  that  I'ule  of  the  1.5th 
Charles  I.  down  to  the  present  time,  wherein  that  rule  has  not  been  adhered  to.  Then 
he,  as  the  person  originally  solely  liable,  pays  the  money  into  the  hands  of  himself 
and  partners,  which  inakes  them  all  accountable  to  the  Crown  for  that  money,  as 
having  received  it  with  knowledge  that  it  was  public  money.  The  debt  being  accord- 
ingly found,  by  inquisition,  to  be  due  from  all,  another  inquisition  finds  the  debt  due 
to  them,  from  Mowbray  and  Company,  their  debtors,  upon  which  the  extent  issued  ; 
and  issued,  as  appears  to  me,  quite  in  the  common  course  of  the  business  of  this  Court, 
[15]  established  by  an  usage  too  ancient  to  be  disturbed. 

That  rule  is,  therefore,  so  far  obsolete,  at  least  as  you  construe  it.  The  King's 
farmer  means  the  King's  accountant ;  and  thei'e  never  was  a  motion,  that  I  am  aware 
of,  made  in  open  Court  for  an  extent  in  such  a  case,  merely  on  the  gi-ound,  that 
it  was  necessary  so  to  make  it,  because  the  debt  due  to  the  Crown  was  a  simple 
contract  debt. 

[fxraham.  Baron.  By  the  intervention  of  the  iu(juisition,  a  simple  contract  debt 
is  made  a  debt  of  record.] 

Another  objection  was  then  made,  founded  on  the  rule  of  1691,  which  orders,  that 
no  extent  in  aid  shall  issue  for  a  simple  contract  debt  in  vacation,  unless  it  be  by  order 
of  a  Baron  of  the  Court  In  the  present  instance,  the  fiat  having  been  gi'anted  in 
vacation,  and  signed,  not  by  one  of  the  four  Barons,  but  by  the'Chancellor  of  the 
Excheqnei',  it  was  urged,  therefore,  to  be  irregular,  inasmuch  as  it  was  contrary  to 
that  rule  of  Court. 

[Ciraham,  Baron.  That  rule  cannot  he  construed  to  take  from  the  Chancellor  of 
the  Exche(|uer  his  inherent  power  of  granting  fiats.  He  is  at  the  head  of  the  Coint, 
and  is,  as  such,  constantly  in  the  habit  of  signing  fiats,  particularly  when  the  Barons 
are  absent  from  town.] 

It  was  admitted,  that  the  practice  of  the  Court  was  against  the  objection  ;  but  it 
was  suggested,  [16]  that  as  the  Chancellor  of  the  Exchequer  was  nowhere  called  a 
Baron  in  the  books,  and  as  the  rule  was  express,  the  practice  being  against  the  rule, 
could  not  be  regular.     It  was  also  mentioned,  as  merely  matter  of  opinion  on  the  part 
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of  ;t  hif^h  professional  chai-acter,  that  the  late  Chancellor  of  the  Exchequer  had  himself 
refused  to  sign  such  tiats,  from  a  doubt  entertained  by  him  of  iiis  having  authority 
to  do  so. 

Sed  per  (.'uiiani.  There  can  be  no  douljt  on  that  i|uestion.  The  objections  are 
altogether  void  of  foundation,  ami  the  present  extent  appears  to  lie  quite  in  course. 

Rule  refused. 

Eluson  v.  Coath.  Same  day. — This  Court  will  order  a  plaintiff  shewing  cause 
against  a  rule  for  judgment,  as  in  case  of  a  nonsuit,  for  not  proceeding  to  tiial 
according  to  notice,  to  pay  the  defendant  costs,  give  a  peremptory  undertaking, 
and  (if  the  venue  has  been  changed  to  a  county  where  no  assizes  are  held  in  the 
spring)  consent  that  the  venue  shall  be  brought  back  to  the  original  county,  that 
the  trial  may  be  brought  on  without  further  delay. 

Owen  shewed  cauise  against  a  rule  which  had  been  obtained  for  judgment,  as  in 
case  »f  a  nonsuit,  for  not  proceeding  to  trial  according  to  notice.  He  put  in  an 
affidavit  of  the  absence  of  a  material  witness,  submitting,  that,  according  to  the 
practiee  of  the  other  Courts,  any  reasonable  excuse  disclo.sed  on  an  affidavit,  accom- 
panied by  a  peremptory  undertaking,  and  (in  this  Court)  payment  of  costs,  would 
be  hckl  good  cause  against  making  this  .sort  of  rule  absolute.  On  the  part  of  the 
defendant,  it  was  pressed,  that  the  plaintiff  should  not  Ije  allowed  to  get  rid  of  the 
present  luie,  as  he  had  liarassed  the  [17]  defendant  with  great  delay,  by  changing 
the  venue  from  Cornwall  to  Bristol. 

The  Court,  however,  discharged  the  rule  ;  but  they  imposed  on  the  plaintiif,  the 
terras  of  a  peremptory  undertaking,  on  his  part, — to  proceed  to  trial  at  the  next 
a.ssizes  for  the  county  of  Cornwall  ;  —  and  that  he  should,  foi'  that  purpose,  consent 
that  the  venue  should  be  brought  back  from  Bristol  (where  it  was  now  laid,  there 
being  no  assizes  held  theie  in  the  spring)  to  Cornwall ;  the  change  of  venue  to  be 
incorporated  in  the  present  order, — and  that  he  should  pay  the  costs  of  the  defendant. 

Rule  dischaiged. 

Tmc  KiNti  '•.  De  Caux.  Friday,  24th  November  1815. — The  landlord  of  pi'emises 
on  which  goods  have  been  seized  under  an  extent  in  aid,  is  not  entitled,  under 
the  <Sth  Anne,  to  call  on  the  sheriff  to  pay  twelve  months  rent,  due  before  the 
teste  of  the  writ. 

Abbott,  on  the  behalf  of  the  defendant's  landlord,  moved,  that  the  sherilf  of  the 
county  of  Norfolk  miglit  be  ordered,  (out  of  the  proceefls  of  the  sale  of  the  goods, 
chattels,  and  cllccts  of  the  ilefcndant,  which  had  been  seized  under  this  extent  in  aid 
on  the  premises  of  the  a[)])licant,  in  the  occupation  of  the  defendant,  as  his  tenant),  to 
pay  to  him  the  sum  of  •_"J41.  lOs.  Ijeing  one  year's  rent  due  for  the  farm  and  premises 
on  wliicii  the  [)ro[)erty  of  the  defendant  had  been  so  taken,  and  which  rent  was  due 
to  the  applicant  bcfoie  the  tiinc  of  the  teste  ami  .suing  forth  of  the  .said  extent: — and 
that  the  said  sheriff,  aftei'  jiayment  of  the  saiil  rent,  and  the  debt  and  [18]  damages 
to  be  levied  by  the  said  extent,  migiit  be  further  ordcriiil  to  pay,  out  of  the  surplus 
monies  ai-ising  from  the  said  levy,  the  amoinit  of  such  further  rent  as  should  be  found 
to  be  due  to  the  said  landlord. 

The  motion  was  founded  on  the  Sth  of  Anne,  eh.  11,  s.  I,  which  provides,  that  no 
goods  or  chattels,  lying  oi'  l)eing  on  any  premises  leased,  &c.  shall  be  liaijlo  to  be 
taken  by  virtue  of  any  execution,  "  unless  the  paity,  at  whose  suit  the  said  execution 
is  sued  out,  shall,  before  the  removal  of  such  goods  from  off  the  premises,  by  viitue 
of  such  execution  or  extent,"  jiay  to  the  landlord  of  the  said  premi.ses  one  year's  rent. 
And  the  question  was,  whether  the  proviso  in  the  a(.'t,  that  it  should  not  be  construed 
to  the  ])rcjmlice  of  the  C'l'own,  precludes  the  landlord  in  the  case  of  extents  in  aid. 
It  was  submitte<l,  that  in  the  case  of  The  Kimj  v.  Cotton  (I'arkoi-,  112),  Chapman  was 
a  !)ond  del)tor  to  the  Ciown,  and  the  extent  was  immediate,  which  distinguished  that 
from  tlie  one  now  before  the  Court ; 

But  they  held,  that  an  extent,  although  issued  in  aid  of  a  suliject,  was  a  pre- 
rogative process,  and  ultim.itely,  and  in  ell'eet  operating  for  the  benefit  of  the  Ciown, 
and  that  the  Act  did  not  affect  levies  inider  that  process.     As  to  the  word  extent, 
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used  ill  the  cImusc,  that.  mif;ht  be  .sati.sHcd  by  applying  it  to  such  as  were  of  a  pri\ato 
nature,  of  which  there  are  several,  as  extents  on  statute  staple,  and  others. 
Motion  refused. 

[19]  Cook  v.  Johnson.  Saturday,  25th  November  1815. — If  the  plaintifl' recover 
less  than  51.  in  an  action  brought  in  London,  where  the  original  debt  has  been 
reduced  by  payments  and  not  Ijy  set-ott',  the  defendant  will  be  permitted,  on 
motion,  to  enter  a  suggestion  on  the  roll,  under  the  London  court  of  con.sciencc 
act,  in  order  to  have  his  costs  allowed. 

The  plaintiff',  on  the  trial  of  this  cause  at  Guildhall,  having  recovered  less  than  51. 
Barnewall  obtained  an  order,  that  the  plaintiff' should  shew  cause,  why  the  defendant 
should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  under  the  London  court  of 
conscience  act,  on  an  affidavit  that  not  nioi'e  than  ol.  10s.  the  sum  recovered,  was  due 
at  the  time  of  the  commencement  of  the  suit. 

Clarke,  N.  K.  now  shewed  cause.  He  stated,  that  the  action  had  been  lirought 
for  the  balance  of  an  account  for  wages,  amounting  originally  to  upwards  of  301.  and 
that  plaintiff  had  only  received  lOl.  5s.  which  was  \'erified  by  an  affidavit  of  the 
plaintiH';  and  submitted,  that  this  Ijeing  an  action  for  the  balance  of  an  account, 
reduced  by  subsequent  paj'ments,  but  still  for  a  demand  of  moie  than  51.  was  not 
within  the  Act;  and  he  cited  the  case  of  M'Colluiii  v.  Carr  (1  B.  P.  223),  where 
Eyre,  G.  J.  said,  "  Is  there  any  case  where  the  ultimate  balance  of  an  account  only 
being  under  40s.  the  Court  has  allowed  a  suggestion?  I  should  pause  upon  such  a 
case,  since  the  most  intricate  point  in  accounts  between  merchant  ami  merchant, 
might  by  such  means  come  to  be  decided  before  a  county  court.  It  seems  to  me,  that 
the  original  demand  ought  to  be  under  40s  " 

But  the  Court,  distinguisiiing  between  cases  [20]  where  the  original  debt  was 
reduced  by  payments  and  where  there  was  a  set-otf',  were  of  opinion,  that  the  sum 
actually  recovered  by  the  verdict  was  the  criterion  by  which  they  were  to  be  guided  ; 
and  made  the 

Kule  absolute. 

Scott  r  Ai,L.sori'  and  Otjieks,  E.xecutors,  &c.  Wednesday,  22d  November  181(5. 
— Bond  for  securing  money  already  advanced,  and  to  be  in  future  advanced,  in 
account  current,  (although  the  obligation  be  under  a  penalty  in  a  sum  certain, 
however  less  than  20,0001.)  cannot  be  received  in  evidence,  unless  it  bear  a  201. 
stamp :  being  he!d,  notwithstanding  the  penalty,  to  be  a  bond  for  the  .security 
money  which  may  become  due  and  payable  on  an  account  current,  together  with 
sums  already  advanced,  where  the  tot-al  amount  of  the  money  secured,  or  to  be 
ultimately  recoverable  thereupon,  is  uncertain  and  without  limit,  in  the  words  of 
the  48  Geo.  III.  ch.  149.  Those  w'ords  are  to  be  construed  as  applying  to  the 
effect  of  the  condition  of  the  bond,  without  regard  to  the  amount  of  the  penalty, 
which  is  not  to  be  considered  as  limiting  the  extent  of  the  secuiity,  where  such 
bond  is  given  to  secuie  the  payment  of  a  final  balance  on  account  current. 

The  plaintiff  had  been  nonsuited  on  the  trial  of  this  cause,  at  the  Summer  Assizes 
at  Hereford,  by  the  direction  of  Mr.  Baron  Wood.  It  was  an  action  of  debt,  on  a 
bond  from  the  defendant's,  testator  and  others,  in  a  penalty  of  49501.  The  condition 
(reciting  that  the  obligors,  who  were  bankers,  had  frequent  occasion  to  borrow  money 
of  the  plaintitf,  and  to  negociate  bills  belonging  to  or  received  from  him)  was,  that 
if  they  oi-  either  of  them  should  pay  the  plaintilf  "all  and  every  such  sum  or  sums  of 
money  as  they  now  stand  indebted  to  the  said  J.  B.  Scott,  or  which  they  shall  or  may 
hereafter  owe  or  stand  indebted,  in  account  current,  to  the  said  J.B.  Scott,  his 
executors,  administrators,  or  assigns.  Then,"  &c. 

The  defendant  pleaded  the  general  issue  and  [21]  plene  administravit  pneter 
20001.  Replication  joined  issue,  and  prayed  judgment  as  to  the  said  20001.  Breaches 
suggested  (under  the  statute),  that  defendant's  testator,  at  the  time  of  the  execution 
of  the  bond,  was  indebted,  cum  -Aus,  to  the  plaintiff  in  8501.  account  current;  and 
that,  after  making  the  said  bond,  the  testatoi-,  in  his  life-time,  stood  indeltted  to  the 
plaintitf,  in  account  current,  13,0001.     Yet,  &c. 


2  PRICE,  22.  SCOTT    C.    ALLSOPi'  9 

The  objection  on  which  the  nonsuit  h;id  Ijeen  directed  by  the  learned  judtre  was, 
that  the  bond  being  ingrossed  on  n  71.  stamp,  had  not  been  duly  stamped,  according 
to  the  statute  of  the  4Sth  Geo.  III.  ch.  1-19,  schedule,  part  1,  and  was  not  therefore 
a  valid  security,  or  capable  of  .sustaining  the  present  action.  By  that  statute,  thei'c 
is  imposed  on  "Bond  in  England,  and  per.sonal  bond  in  Scotland,  given  as  a  security 
for  the  repayment  of  any  sum  or  sums  of  money  to  be  thereafter  lent,  advanced,  or 
paid,  or  which  may  become  due  uj)on  an  accoinit  current,  together  with  any  simi 
already  advanced,  or  due,  or  without,  as  the  case  may  be,  where  the  total  amount  of 
the  money  secured,  or  to  he  ultimately  recoverable  thereupon,  shall  be  uncertain  and 
without  any  limit,  201.  And  where  the  money  secured,  or  to  be  ultimately  recover- 
able thereupon,  shall  be  limited  not  to  exceed  a  given  sum,  the  same  duty  as  on  a 
bond  for  such  limited  sum." 

6th  Xovembei'. — Jervis  obtained  a  rule  to  shew  cause,  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  [22]  granted  ;  having  contended,  that  all  the  cases 
had  now  fully  established,  (whatc\cr  may  once  have  lieen  the  doctrine,)  that  on  a 
bond  in  a  sum  ])enal,  nothing  lieyond  tiie  amount  of  the  penalty  can  be  reco\'ered  at 
law  :  and  that,  if  that  wei-e  so,  the  present  bond  did  not  come  within  the  description 
in  the  act,  of  "bonds  whereon  the  sum  ultimately  recoveral)le  should  be  uncertain  and 
without  limit ; ''  but  that  it  was  rather  of  the  class  of  those  wherein  the  sum  ultimately 
recoverable  was  limited  not  to  exceed  a  given  extent,  such  limit  having  been  fixed  by 
the  amount  of  the  penalty  of  the  bond,  beyond  which,  the  obligor  is  not  legally  liable. 
The  first  case  which  occurs,  is  that  of  Biaitijwin  v.  Perrol  (2  Bl.  1190),  where,  in  an 
action  for  a  single  breach  of  a  bond,  the  defendant  was  permitted  to  pay  the  whole 
penalty  into  Court,  with  costs.  The  next  is  the  case  of  It'hile  v.  Scaly  (1  Doug.  49). 
There  it  was  held,  that  on  a  bond,  conditioned  for  the  payment  of  a  yearly  rent  by  a 
third  person,  the  defendants  weie  not,  as  sureties,  liable  for  more  than  the  whole 
])cnalty.  In  a  subsequent  case,  indeed,  of  Lord  Lonsdale  v.  Church,  it  was  ruled  that 
a  ])laintiir  might  recover  beyonil  the  extent  of  the  penalty,  in  the  shape  of  interest 
and  damages,  for  the  detention  of  the  debt;  but  that  case  was  soon  overruled,  first 
by  that  of  CoUlns  v.  Cullins  (2  Bin-.  820),  though  the  question  was  only  coUateially 
met  there.  The  last  case  on  the  point  is  that  of  IFilde  v.  Chirkson,  (6  T.  B.  SO-f), 
expressly  o\erruling  that  of  Lord  LonMalc  v.  Church,  and  estaldishing  the  doctrine,  that 
the  [23]  obligor  is  not  liable  beyond  the  amount  of  the  penalty. 

22d  November. — Dauncey  and  Gam[)bell  now  opposed  the  rule.  They  admitted 
that  the  i)laintill'  could  not,  on  a  bond,  recover  more  by  action  than  the  amount  of 
the  penalty  ;  but  contended,  that  notwithstanding  that  was  the  rule  of  law,  it  attbrded 
the  plaintiff  no  argument  to  satisfy  the  Court  that  this  bond  was  not  liable  to  the 
largest  duty  :  for  it  is  a  Ijond  standing,  and  operating,  in  effect,  as  a  security  for  a 
much  larger  simi  than  the  amoinit  of  the  [)enalty,  and  in  course  of  time,  may  actually 
be  the  means  (jt  having  secured  to  the  plaintitt'the  repayment  of  money  to  an  indefinite 
amount,  although,  when  it  comes  to  be  put  in  suit  and  proceeded  on,  no  more  than 
the  penalty  may  possibly  be  recovcralile,  and  perhaps  still  less  may  be  in  fact  I'ccovered. 
It  comes,  Iheieforc,  fully  and  completely  within  the  statute. 

If,  indeed,  this  bond  does  not  come  within  the  words  and  meaning  of  the  act, 
there  can  hardly  lie  such  an  instrument  as  an  unlimited  b(jnd  devised,  on  which  the 
statute  would  operate,  and  some  such  case  as  the  present  "as  precisely  that  for  which 
the  act  meant  to  provide.  This  is,  in  truth,  a  floating  security  for  the  balance  of  an 
account  curient,  and  the  sums  advancetl  on  the  faith  of  it  might  exceed,  and  in  this 
case  really  had  infinitely  exceeded,  the  amount  of  the  penalty  expressed  in  it  :  and  it 
was  for  that  reason  that  the  nonsuit  had  been  directed  at  the  trial.  Suppose  the 
amount  of  the  ])enalty  had  been  advanced  and  re])aid  twenty  times  over,  [24]  this 
bond  havir.g  already  operated  i-o  as  to  secure  such  advances,  would  still  have  stood  as 
a  seeui'ity  for  the  whole  penal  sum,  and  the  last  advance  made  on  it,  would  have  been 
as  eU'ectually  recoverable  under  it,  as  the  first. 

The  clause,  providing  that,  —  whci-e  there  shall  ht\  a  limitation  that  the  liond  shall 
not  sUuid  as  a  security  for  moie  than  a  given  sum,  there  shall  be  a  given  duty 
imposed,  -nnist  be  taken  tu  Ik;  a|)plic;iljli'  In  such  bonds  only  as  shall  contain  an 
express  stipulation,  that  the  obligors  shall  not  be  liable  on  it  beyond  a  certain 
amount ;  and  that,  as  soon  as  that  amount  shall  have  been  repaid,  the  bond  shall  be 
rendered,  ip.so  facto,  void.  Sui^h  was  the  bond  given  in  the  case  of  Kirbi/  v.  The  Dulce 
of  Marlborouqh  (2  Maule  and  Selwyn,  liS).  There  are  three  cUisscs  of  bonds  con- 
Ex.  J)i\.  II.— 1* 
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tenn)late(l  l>y  the  uct,  within  one  of  which  this  must  come,  ;is  it  is  not  to  be  supposed 
that  any  exemption  was  intended.  They  are  1st,  Bonds  for  a  sum  certain  ;  3dly,  for 
securing  an  indefinite  balance  on  an  account  current ;  and,  3dly,  for  securing  a  balance 
on  such  an  account  within  a  certain  limit.  Now  the  Defendants  contend,  that  the 
bond  which  is  the  subject  of  the  present  question,  is  of  the  second  class,  and  ought, 
as  such,  to  have  borne  a  201.  stamp  to  be  admissible  in  a  Couit  of  law  :  and  that 
nothing  but  an  express  provision  introduced  into  the  condition,  that  it  should  not 
operate  as  an  available  security  for  more  than  a  certain  sum  of  money,  can  transfer 
such  Bonds  from  the  second  class  to  the  third. 

[25]  Jervis,  Abbot,  and  Puller,  supported  the  rule.  They  observed,  that  the 
question,  as  now  put,  was  really  merely  whether  it  be  absolutely  necessary,— to 
bring  bonds  for  uncertain  sums  within  the  third  class  of  l)onds  enumerated  in  the 
Act, — that  the  limitation  should  be  expressly  introduced  in  the  condition  of  the  bond, 
and  be  found  there  only  ;  or  whether,  as  the  Plaintitis  contend,  (which  seems  to  be 
denied  on  the  other  side),  it  be  sufficient  for  that  purpo.se,  that  there  be  a  limitation 
in  the  amount  of  the  sum  ultimately  I'ecoverable  on  the  bond,  contained  in  any  part 
of  the  instiument,  either  expressly  or  virtuallj' ;  and  that  such  limitation  may  be 
adopted,  as  well  in  the  obligatory  part  of  the  bond  as  in  the  condition  ;  and  that  it 
would  even  be  suthcient,  if  it  can  be  collected  from  the  general  tenor  of  the  bond,  that 
the  parties  had  intended  any  such  limitation. 

It  is  admitted,  that  nothing  beyond  the  penalty  could  be  recovered  on  this  bond, 
either  at  law  or  in  equity  ;  now  the  Plaintiff's  proposition  is,  that  the  term  "  recover- 
able," as  used  in  the  Act  of  Parliament,  was  obviously  intended  to  imply,  recoverable 
by  suit.  If  (as  is  contended)  this  Bond  must  be  construed  to  be  one  which,  (inasmuch 
as  it  might  possibly  ultimately  secure  a  much  larger  sum  than  the  whole  amount  of 
the  penalty,)  is  thei-efore  to  be  considered  as  a  bond  given  to  secure  an  indefinite  sum, 
the  same  reasoning  would  apply  to  such  a  bond,  even  though  it  should  contain  an 
express  limitation  in  the  condition,  of  the  amount  which  it  was  meant  to  secure  ;  and 
therefore,  even  then  it  must  still  have  been  deemed  an  unlimited  bond  ;  yet  they 
admit,  that  such  a  bond  would  come  within  [26]  the  third  class  of  bonds,  for  securing 
an  uncertain  sum,  but  limited  as  to  the  utmost  extent  of  that  sum.  The  true  criterion 
of  ascertaining  to  which  description  of  bonds  this  really  belongs  is,  by  inquiring  for 
what  sum  the  surety,  as  distinguished  from  the  principal,  would  be  liable  in  an  action 
at  law.  In  this  case,  that  woidd  be  the  amount  of  the  penalty,  and  no  more,  and 
therefore  the  penalty  operates,  in  effect,  as  a  limitation  ;  and  it  will  then  make  no 
dift'erenee  whether  the  bond  be  given  to  secuie  a  pi'imary  gross  sum,  or  the  aggregate 
of  various  sums  to  be  advanced  at  different  periods  on  an  account  current. 

It  is  said,  that  no  Bond  could  be  devised  but  such  as  the  present,  to  satisfy  the 
second  description  of  Bonds  in  the  statute.  This  might  have  been  a  Bond  without 
express  penalty,  a  single  Bond,  generally  for  all  such  sums  as  might  hi  from  time  to 
time  advanced  ;  and  such  a  Bond,  though  it  would  operate  as  a  covenant,  w^as  most 
probably  the  exact  kind  of  instrument  in  the  contemplation  of  the  legislature,  as  it 
would  be,  ti-uly  and  unequivocally,  a  Bond  for  securing  an  indefinite  sum  of  money. 
There  are  also  certain  covenants  in  use,  with  a  penal  clause  at  the  end.  A  covenantee 
electing  to  proceed  on  the  penal  clause,  could  recover  no  more  than  the  amount  of  the 
penalty. 

[Gi'aham,  Baron.  If  money  had  been  previously  paid  on  the  Bond  by  the  surety, 
or  recovered  from  him,  would  it  not  still  stand  as  a^security  for  the  whole  penalty  !] 

[27]  The  form  of  the  judgment,  in  such  a  case,  would  be,  for  the  penalty,  with 
Is.  damages  for  the  detention  of  the  debt,  and  execution  would  issue  for  the  su'm  due, 
and  costs;  but  the  plaintiff'  would  not  be  entitled  to  levy  more  than  the  penalty. 
Nor  on  scire  facias,  foi-  a  larger  sum  due,  could  more  be  recoverable  than  the  amount 
of  the  penalty.  And  it  would  be  the  same  thing,  if  a  clause  of  limitation  were  intro- 
duced in  the  condition. 

_  As  it  is  not  only  necessary  to  bring  a  Bond,  within  the  description  within  which 
this  is  contended  to  be,  to  shew  that  the  sum  intended  to  be  secured  is  uncertain  and 
without  limit ;  but  that  the  sum  ultimately  recoverable  thereon  is  so  too ;— and  as  by 
law  nothing  beyond  the  amount  of  the  penalty  can  be  recovered  :— wherever,  there- 
foi'e,  there  is  a  certain  penalty  in  the  obligatory  part  of  a  Bond,  as  in  this,  it  is  not  an 
unlimited  Bond,  but  for  a  final  sum  certain,  and  therefore  not  liable  to  a  higher  duty 
than  that  imposed  on  Bonds  for  such  sum. 
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THUJlisoN,  Chief  Bai-oii.  This  point  dupuiids  entirely  on  the;  true  eonstniction  to 
be  put  on  this  Act  of  Puiliaraent,  as  to  the  seveial  kinds  of  Bond  in  the  contemphition 
of  the  Legishiture,  when  it  iiu])osed  these  various  (hities  on  Bonds  of  diffeient  descrip- 
tions ;  hut  of  whatever  description  such  bonds  may  be,  the  duties  must  be  taken  to  be 
payable  with  reference  to  the  time  of  the  execution,  without  i-egard  to  future  periods. 

The  <iucstion  before  the  Couit  is,  what  sum  was  payable  for  the  (bity  on  this 
particular  Bond  at  that  [28]  time?  This  statute  contemplates,  in  the  first  place, 
Bonds  intended  as  securities  for  definite  and  certain  sums  ;  and  proceeds,  by  a  scale, 
to  assess  the  duties  payable  on  those  sums  being  so  secured,  beginning  with  the  small 
sum  of  one  pound,  and  progressively  rising  to  20,0001.  ;  and,  as  I  read  the  act,  it  has 
in  view  the  sums  payable  by  the  condition  of  the  Bond,  without  adveiting  to  the 
amount  of  the  penalty.  The  next  description  of  Bond,  and  that  which  is  made  liable 
to  the  laigest  duty,  is  that  which  shall  be  given  to  secure  the  repayment  of  money 
advanced,  and  to  be  advanced,  upon  an  account  current,  where  the  total  amount  of 
the  money  so  secured  thereby,  or  to  be  ultimately  recoverable  thereupon,  shall  be 
uncertain  and  without  limit.  Then  the  third  class  comprehends  those  wherein  it  is 
e.xpi'cssed  that  the  money  to  be  secured  thereby,  oi'  to  l)e  ultimately  recovei'able 
thereon,  shall  be  limited  not  to  exceed  a  given  sum  :  then  the  same  rate  of  duty  is 
im[)osed  on  such  Bond  as  if  it  had  been  made  to  secure  such  given  sum  :  the  statute 
always  applying  to  the  money  intended  to  lie  secured  by  the  condition  of  the  ISond 
at  the  lime  of  its  e.xecution. 

On  the  part  of  the  plaintiff  it  has  been  contended,  that  as  no  more  than  the 
penalty  of  this  bond  is  at  any  time  recoverable  at  law,  that  operates  as  a  limitation  of 
the  amount  of  the  security,  and  makes  it  a  Bond  securing  an  indefinite  sum,  but  a 
.sum  still  within  the  extent  of  the  penalty.  Now  I  cannot  but  consider  the  words  in 
the  Act,  where  the  money  secured,  or  to  be  ultimately  recoverable,  "shall  be  limited 
not  to  exceed  a  given  sum,"  as  contem-[29]-plating  an  express  limitation,  to  be  [iro- 
vided  by  the  condition  of  the  bond. 

Ihen,  inasmuch  as  the  present  Bond  was  made  to  secure  the  repayment  of  certain 
money,  already  advanced  at  the  time  of  the  execution,  as  well  as  all  such  finther  sums 
as  should  be  thereafter  advanced  by  the  ol)ligors  on  an  account  curi'ent,  I  cannot  but 
consider  it  to  be  a  Bond,  whereby  the  total  amcjunt  of  the  money  intended  to  bo 
.secured,  or  to  be  ultimately  recoverable  thereon,  was,  at  the  time  of  the  execution, 
uncei'tain  and  without  limit;  and  that,  therefore,  the  amount  of  duty  payable  thereon, 
at  that  time,  was  201. 

In  anothei'  part  of  the  Act,  Bonds  given  as  security  for  the  transfer  of  shares  iu 
the  public  funds,  (which  arc  generally  given  in  a  penalty),  are  made  liable  to  a  duty 
proportioned  to  the  value  of  the  stock  secured  to  be  transferred,  which  is  to  be  coni- 
[)utcd  a('cording  to  the  average  price  of  such  stock  at  the  time  of  the  execution  of  the 
bond.  There,  there  is  not  the  least  refeience  to  the  j)enalty  of  such  bonds,  and  the 
duty  which  attaches  is  [livable  on  the  money  advanced,  with  reference  to  the  object 
of  the  condition  of  the  Iwnd. 

It  seems  to  me,  therefore,  that  in  this  case,  the  ])cnalty  is  out  of  the  question  ;  and 
measuring  the  duly  payable  at  the  time  of  the  execution  of  the  bond,  liy  the  terms 
and  oliject  of  the  condition,  the  bond  given  in  this  instance  reijuired  a  "201.  stamp,  ami 
for  want  of  it,  could  not  be  used  in  support  of  this  action.  1  [30]  Ihiid;  my  Urothcr 
Wood  was  right  in  directing  a  nonsuit,  and  that  it  ought  to  stand 

(tK.VIIAM,  Baron.  The  .Act  looks  to  the  genei'al  nature  of  the  security,  and  has  no 
reference  to  the  penalty.  Xotliing  is  more  fretjuent  than  persons,  becoming  security 
for  othei's  in  an  uncert.iin  sum,  guarding  themselves  by  limiting  their  engagenuMil  to 
an  expriiss  amount,  and  providing  (if  tlu!  insli'umeni  be  a  bond)  by  the  condition,  lh.it 
as  .soon  as  so  much  money  shall  have  been  paiil,  their  lialiility  sh.all  cease.  In  that 
case,  the  duty  imjiosed  liy  this  Act  on  such  lioiids,  would  be  measured  liy  the  amount 
of  the  liniit,atioii  ;  Imt  where  there  is  no  such  liuiilatiou  so  expressed,  the  siuii  secured 
is  uncertain  and  without  limit,  and  the  instrunicnt  of  security  is  snliject  to  the  highest 
duty.  Now  1  lake  this  l<i  be  exactly  such  a  case,  and  thei'cfore,  that  this  bond  is 
precisely  that  whicli  was  meant  by  the  Act  to  lie  made  liable  to  the  largest  duly.  If, 
as  soon  as  101)01.  had  bi'come  due,  the  [ilainlifl'  liad  sued  on  the  bonil,  and  h.id  liecn 
paid,  although  he  could  not  have  ultimately  recovered  at  law  more  than  the  jienalty, 
yet  if,  on  the  cntnniencemcnt  of  each  frec|uent  suit,  he  had,  toties  qnoties,  received  so 
much,  the  bond  umild  have,  in  the  end,  secured  to  him  a  much  larger  sum  than  the 
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amount  of  the  penalty  i  and  therefore  I  think  that  this  bond  should  have  borne  the 
stamp  to  be  imposed  on  such  as  are  liable  to  the  highest  duty  of  201. 

WouD,  Baron.  On  the  best  le-eonsideration  that  I  have  been  able  to  give  this 
ease,  it  appeals  to  me,  [31]  that  the  duty  on  these  bonds  was  meant  to  be  measured 
by  the  svmi  intended  to  be  secured  by  the  condition  of  the  bond.  All  Bonds,  what- 
ever may  be  the  penalty,  are  intended  to  secure  the  sum  expressed  in  the  condition, 
and  according  to  the  condition  ;  and  had  the  Legislature  meant  to  have  imposed  the 
duty  on  the  penalty,  it  would  have  been,  in  most  cases,  imposed  on  double  the  sum 
actually  ad\'anced,  and  intended  to  be  secured. 

(Ha\ing  read  the  words  of  the  Act.)  The  bond  in  question  was  given  to  secure 
the  Ijalance  of  an  account  current  after  payment,  l)y  the  principal,  of  the  money 
advanced  at  the  time  of  its  execution,  and  of  all  sums  thereafter  to  be  advanced, 
without  limit  as  to  the  ultimate  or  total  amount. 

I  am  therefore  of  opinion,  that  the  condition  of  this  bond,  containing  no  restriction 
a.s  to  the  total  amount  of  the  money  for  which  it  was  intended  to  .stand  as  a  security, 
brings  it  within  the  description  of  bontls  made  liable  bv  the  Act  to  the  duty  of  201. 
The  money  secured  by  it  is  uncertain  and  without  limit,  notwithstanding  the  penalty 
be  fixed ;  for  that  does  not  restrain  the  obligee  from  recovering,  ultimately,  on  the 
condition,  as  much  more  than  the  penalty,  as  the  amount  of  all  the  sums  which  may 
have  been  in  the  mean  time  advanced  on  the  faith  of  the  bond,  and  repaid  ;  for  the 
obligors  might  be  called  on  as  often  as  the  money  advanced  amounted  to  a  sum  some- 
what less  than  the  penalty,  to  pay  the  obligees  so  much ;  and  thus,  in  the  end,  the 
bond  might  have  availed  tlieni  as  security  for  20,0001.  or  a  much  greater  sum  ;  and 
it  is  therefore  strictly  the  [32]  kind  of  bomi  contemplated  by  the  Legislature,  as  being 
intended  to  be  subjected  to  the  duty  of  201. 

It  is  said,  that  if  the  limitation  had  been  expressed  in  the  condition,  that  would 
have  taken  it  out  of  the  class  of  bonds  subject  to  the  largest  duty  ;  but  I  should  have 
doubted  whether  it  would  not  then  have  Ijeen  liable  to  that  duty,  if  it  had  been  given 
to  secure  a  final  balance  on  account  cuirent ;  but,  at  all  events,  in  the  present  case,  1 
am  clearly  of  opinion  that  this  bond  is  within  the  Act,  and  that  therefore  it  could  not 
be  received  in  e\ideuce,  for  want  of  a  proper  stamp. 

RiCHAKDS,  Baron,  concurred  ;  suggesting,  that  otherwise  the  revenue  might  be 
constantly  defrauded,  by  having  recourse  to  the  evasion  which  this  sort  of  Ijond,  if 
available,  would  furnish. 

Rule  discharged. 

Thomas  v.  M.A.tthias.  Friday,  24th  November  1815. — Where  an  order  for  a 
messenger  has  been  issued  against  a  sherifl'  for  contempt,  in  not  returning  an 
attachment  against  a  defendant  for  not  putting  in  his  answer  (other  attachments 
having  been  issued  before),  it  is  peremptory :  and  the  Court  will  not  stay  the 
order,  although  it  go  to  aflfect  a  shei-ift'  not  in  office  at  the  time  of  the  alleged 
original  neglect :  nor  will  they  consent  to  enlarge  the  time  allowed  by  the  order. 
— The  previous  order  to  the  High  Sherifl',  to  return  the  process,  may  be  served 
on  his  Under  Sheriti',  and  such  service  will  be  good. — Nor  will  the  Court  enlarge 
the  time  limited  by  the  order  in  such  a  case. 

Dauncey  moved,  that  the  older  made  in  this  cause,  for  a  messenger  to  bring  up 
Morris  Williams,  Esq.  High  Sheriff'  for  the  county  of  Pembroke,  to  the  bar  of  "this 
Court,  for  contempt,  in  not  returning  an  attachment  with  proclamations,  which  had 
been  issued  against  the  defendant,  might  be  [33]  stayed  in  the  hands  of  the  plainlitl' 
for  ten  days,  the  .said  Morris  Williams  submitting  to  pay  all  costs,  and  under- 
taking to  tile  a  return  within  that  time.  It  was  urged,  in  favour  of  the  application, 
that  the  neglect  complained  of  (if  there  had  been  "any)  was  the  neglect  of  his  pre- 
decessor in  office  :  and  it  was  objected,  that  the  original  rule,  for  the  Sheritt'  to  return 
the  attachment  within  a  week,  had  been  served  on  the  Under  Sheriff. 

Stephens  opposed  it;  stating  that  very  great  delay  had  arisen  to  the  plaintiff's 
suit  (which  was  a  bill  filed  against  the  defendant  in  1812,  for  tithes),  in  consequence 
of  the  Under  Sherifl'  not  returning  the  several  attachments  which  had  been  issued 
against  the  defendant  for  not  putting  in  his  answer  ;  that  now,  at  length,  an  attach- 
ment against  the  Sheriff  had  been  executed  by  the  Coroner,  and  he  had  entered 
into  the  usual  bond,   in  llic  penalty  of  401.  conditioned,  for  answering  the  contempt 
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liy  the  21.st  June  last  ;  l)ut  that  not.  l)cin<r  done,  .uid  the  usual  rule  for  the  Coroner 
to  bring  in  the  body,  having  expired,  the  pUiintilf  had  obtained  the  order  in  question, 
for  a  messenger  against  the  Sheriff". 

Thomson,  Chief  Baron.  The  order  does  not  rer[uire  personal  service  ;  it  is  sufficient 
tiiat  it  be  served  on  the  I'ndcr  Sheriff'.  As  to  the  application  itself,  he  is  in  eonteui])t, 
and  therefore  the  Court  will  not  intcrfcie. 

Motion  I'efused,  with  costs. 

Dauncey  then  applied  to  enlarge  the  time,  which  the  Court  al.so  refused. 

[34]  IzoN  &  Whitehurst  /■.  Butler  &  Another,  Executors,  &c.  Monday, 
27th  November  181-'). —  .\  bequest  by  the  obligee  to  one  of  joint  obligors,  of  a, 
debt  due  on  the  bond,  in  these  terms :  "  I  remit  and  forgive  to  T.  W.  the  sum 
of  5001.  which  he  stands  indebted  to  me  on  his  bond  ;  and  I  direct  said  bond  to 
bo  delivered  up  to  him  and  cancelled,"  is  merely  a,  personal  legacy  to  T.  W.,  and 
lapses,  by  his  death  in  the  life-time  of  the  testator  :  for,  notwithstanding  the  terms 
in  which  it  is  Ijeqeathed,  such  a  Ijequest  does  not  operate  by  way  of  equitable 
iclea.se,  or  as  an  extinguishment  of  the  delit.  Therefore  the  surviving  co-obligor, 
and  the  representatives  of  the  deceased  legatee,  are  not  discharged  from  the 
payment  of  the  money  due  on  the  bond. 

The  question  in  this  ease  arose  on  a  bill,  tiled  hy  Izon,  who  had  been  the  partner 
in  ti'ade,  and  'I'homas  W'hitehinst,  who  was  the  son  and  executor  of  Thomas  White- 
burst,  the  deceased  legatee,  against  the  executors  of  Catherine  i\bbott,  to  compel  tliem 
to  give  up  a  joint  bond  to  be  cancelled,  which  had  been  entered  into  by  the  partneis, 
Izon  and  Whitehurst,  to  the  Testatrix,  and  by  her  remitted  by  will,  in  the  wa}^  of 
bequest,  to  the  said  Thomas  Whitehurst,  the  elder,  who  had  died  in  the  life-time  of 
tiie  tesUitrix.  John  Izon  and  Thomas  Whitehurst  (the  father  of  plaintiff',  Whitehurst), 
who  were  in  partnership  as  founders,  at  Birmingham,  h.ad,  in  the  year  1777,  borrowed 
of  Cathei-ine  Abl)ott  5001.  for  which  they  gave  this  their  joint  bond. 

In  .April  \)<0'>  Catherine  Alibott  made  her  will,  which  contained  a  bequest  in  these 
words:  "I  remit  and  foigive  to  Mr.  Thomas  ^\'ilitehurst,  the  elder,"  (the  |)laintitr 
Whitelun-st's  father)  "of  Islington,  the  sura  of  5001.  which  he  stands  indebted  to  me 
on  his  bond,  and  I  diiect  said  lioud  to  bo  delivered  up  to  him  and  cancelled."  She 
died  in  September  1810,  and  her  executors  possessed  themselves  of  her  personal  estate 
and  effects,  which  were  considerable.  Thomas  Whitehurst,  the  legatee,  died  in 
September  1.S07,  having  appointed  his  son  Thomas  (ou'f  of  tiie  plaintiff's)  [35]  executor 
of  ills  will.  The  interest  on  the  bond  had  ))een  duly  paifl  liy  Iz^n  and  Whitehurst, 
the  obligoi's,  during  Whitehui'st's  life,  anrl  by  Izon  evei'  since  his  death,  to  Catheriuo 
Abljott,  the  testatrix,  until  her  decease.  Her  ])ersoual  cff'eets,  exclusively  of  the  sum 
secured  by  .said  liotid,  was  more  than  sutlicient  to  pay  her  just  debts,  i*kc. 

Under  the  circiniistances  of  these  facts,  as  stated  in  the  bill,  and  admitted  in  the 
answer,  the  plaintiff's  claimed  to  bo  di.schaiged  from  the  ol)lig.-ition  of  the  bond, 
althongii  the  legatee  had  dicfl  in  the  life-time  of  the  testatrix  ;  submitting,  tiiat  tho 
bei|U(^st  took  effect  as  an  equitable  release.  On  the  other  hand,  the  defendants  con- 
tended, that  the  bequest,  notwithstanding  the  diiecLion  that  the  bond  should  bo 
delivered  up  to  be  cancelled,  had  lap.sed  ;  and  th.it  therefore,  they,  as  executors  of  tho 
testati-ix,  were  entitled  to  recover  the  money  duo  on  it  from  the  plaintiff's. 

Monday,  20th  November — Dauncey  and  lionpoU,  for  tho  plaintiffs,  nrgcil  that 
this  was  the  case  of  a  remission  and  forgiveness  of  the  debt,  and  not  a  bequest  or 
legacy  of  tho  money  secured  l)y  the  bond  ;  and  th;it,  therefoie,  although  in  the  latter 
case  it  would  h.ivo  lapsed  as  a  legacy  ;  in  tho  formci-,  it  took  cff'ect  as  an  extinguish- 
ment of  the  oblig.ition.  The  intention  of  the  testatrix  was,  as  is  evident,  that  tho 
debt  should  be  extinguished  ;  and,  in  ei|uity,  this  bcipK^st,  being  in  the  natuic  of  a 
release,  nuist,  in  its  opcr.ition,  extend  to  the  co(il)ligor,  a  release  to  one  being 
established  to  be.  in  law,  a  lelcase  to  all  ;  [36]  ami  a  court  of  equity,  ado])ting  a  legal 
constiiiction,  will  give  it  all  its  legal  consoiinencos.  The  case  stands  on  the  pcculi.ir 
wording  of  the  will :  The  testatrix  docs  not  give  and  l)equcath  tho  sum  or  boml,  but 
"remits  and  forgives"  the  debt;  and  she  directs  the  bond  "to  be  dclivcied  up  to 
him  and  cancelled,"  not  "  to  be  "  cancelled  ;  all  testifying  .an  intention  that  the  seciu'ity 
should  be  destrovefl :  but  the  operative  word  is  "  remit,"  which  releases  the  obligation. 
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If  Si),  the  delivering  up  the  seeurity  must  follow  of  eoursc,  and  that  must  be  to 
the  person  interested  in  the  eaneelling  it.  The  deeisions  are  entirely  in  favour  of  this 
doctrine.  'I'he  leading  ease  on  the  point  is  that  of  Sihlhorp  v.  Moxnm  (3  Atk.  580), 
where  the  will  was  in  these  words :  "  I  likewise  forgive  my  son-in-law,  Richard 
Chillingworth,  a  debt  of  .5001.  due  to  me  upon  bond,  and  all  intei-est  that  shall  be 
due  for  the  same  at  my  decease,  and  desire  my  executor  to  deliver  up  the  bond  to  be 
cancelled."  The  legatee  died  in  the  life-time  of  the  testatrix ;  yet  that  bequest  was 
held  to  be  a  discharge  of  the  debt.  Now  the  bequest  in  that  case  is  not  so  strong  as 
in  the  present,  except  that  her  direction  here,  as  to  delivering  up  the  bond  to  be 
cancelled,  has  the  words  "  to  him,"  which,  it  will  probably  be  contended,  shews  the 
bequest  to  have  been  per.sonal ;  but  to  whom  should  the  delivery  be  made  ?  Certainly 
to  the  person  to  be  benefited  by  it.  There  the  Chancellor  said,  that  equity  would 
give  it  the  effect  of  a  release  at  law  against  an  executor.  And  he  adds  ;  [37]  "  If,  in 
the  ease  of  Elliott  v.  Darnipmi  (1  P.  Wms.  8;5),  which  had  been  cited,  it  had  been  said, 
I  forgive  my  son  such  a  debt,  and  the  bond  had  been  ordered  to  be  delivered  up  to 
be  cancelled,  it  would  have  Vieen  held  a  discharge."  And  afterwards  his  Lordship 
makes  the  distinction,  whei-e  the  words  are  peinied  as  forgiveness  or  remission.  Now 
here  there  are  both  words  ;  and  all  the  cases  subsequent  to  that  of  Sihtltorp  and  Morom, 
are  cases  of  mere  bequest  and  gift,  without  words  of  remission.  These  are  the 
operative  words  which  create  the  distinction,  and  being  given  their  effect,  the  delivery 
of  the  bond  becomes  nugatory  ;  and  that  objection  affects  the  cases  which  otherwise 
would  appear  to  incline  against  the  construction  for  which  the  plaintifts  contend. 

Martin,  and  Trower,  for  the  defendants,  adverted  to  the  circumstance  of  the  interest 
having  been  paid  up  to  the  death  of  testatrix,  and  after  the  death  of  Whitehurst,  as 
shewing  that  the  delit  had  not  been  extinguished  during  her  life,  and  that  she  had  not 
meant  the  remission  to  operate  eo  instanti,  as  it  must  have  done,  if  it  operated  as 
a  release  ;  and  also,  that  Whitehurst  alone  had  been  the  object  of  her  bounty.  Against 
creditors,  such  a  constructive  release  would  clearl}'  not  have  been  good,  and  the 
situation,  in  particular  cases,  of  parties,  cannot  safel_y,  and  therefore  never  should  be 
permitted,  to  control  the  effect  and  operation  of  wills  ;  the  question  here  is,  what 
would  be  the  operation  of  such  words  as  those  used  in  this  will  in  every  case. 

[38]  In  the  ease  cited  of  Sitifharp  and  Mo.rom,  it  is  clear  that  Lord  Hardwicke  was 
struggling  throughout,  against  a  point  of  law,  to  give  effect  to  a  family  arrangement 
with  which  it  interfered,  and  that  is  a  case  of  deviation  from  the  rule  of  law,  which 
.should  not  be  carried  further.  His  words  are,  "  The  testatrix  had  in  contemplation 
some  benefit  to  all  the  Ijranches  of  hei'  family.  The  daughter  of  Kichard  Chillingworth's 
wife  is  the  person  who  now  applies  for  this  benefit,  and  it  would  be  hard  to  say  th.at, 
because  the  son-in-law  died  in  the  testatrix's  life-time,  the  grand-daughter,  who  was 
of  her  blood,  should  lose  it  "  Now  Izon  was  not  in  any  way  related  to  the  testatrix, 
and  can  have  no  claim  on  that  gi'ound. 

The  case  in  this  Court,  of  Toplii^  v.  Baker  (1st  Cox's  P.  AV.  p.  16,  -5  ed.  in  notes), 
but  that  it  wants  the  word  forgive,  is  wholly  in  favour  of  these  tlefendants  :  and  there 
is  no  decision  cited  in  which  the  words  remit  and  forgive  have  yet  been  held  tantamount 
to  a  release.  In  that  case,  the  reason  given  by  Lord  Chief  Baron  Eyre  foi-  the  decision 
was,  that  the  bond  was  directed  to  be  gi\en  up  to  the  legatee  pei-sonally  ;  so  hei'e  the 
words  are,  to  be  delivered  "  to  him  " 

But  in  Maitland  v.  Adair  (3  Ves.  2-31)  the  words  were  fully  as  strong  as  these: 
they  are,  "I  devise  to  my  brother,  the  Reverend  Mr.  Adair,  20001.  I  also  return  liim 
his  bond  for  4001,  with  interest  due  thereon,  which  he  owes  me."  And  that  [39] 
Lord  Loughborough  held  to  be  distinctly  a  legacy  ;  and,  having  lapsed,  there  was  no 
foundation  for  delivering  up  the  bond. 

[Thomson,  Chief  Bai'on.  But  "  return,"  in  that  case,  is  coupled  by  the  word  "  also," 
with  the  immediately  preceding  bequest  of  a  legacy  ] 

Then,  as  to  the  intention  of  the  testatrix,  (for  it  is  on  the  probable  intention  that 
Lord  Hai-dwicke  founds  his  decision),  it  cannot  be  contended  that  she  could  design  by 
this  bequest  a  benefit  to  Izon,  a  stranger.  In  all  cases  where  a  lapse  is  meant  to  be 
guarded  against,  the  will  must  be  particularly  and  specially  penned,  otherwise  the  rule 
of  law  must  take  effect ;  and  so  it  is  held,  e\'en  in  the  case  of  Sihthoip  v.  Moxmn.  Now 
certainly  there  is  no  special  peiuiing  here,  which  expresisly  or  impliedly  protects  this 
legacy  from  lapse  ;  ancl  therefore  this  bill  should  be  dismissed. 

Dauncey,  in  reply.     The  express  words  of  Lord  Hardwicke  in  Sibtliorp  and  Mnrom 
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are,  that  words  of  forgiveness  and  remission  of  debts  shall  operate  a.s  a  lelease  in 
equity  ;  and  this  case  must  be  governed  by  that  authority.  If  special  words  are 
necessary  to  prevent  lapse,  those  words  being  found  here,  are  sufficiently  so  for  that 
jHirpose,  and  so  the\'  are  construed  to  be  in  the  same  case.  It  is  true,  the  remission 
was  not  to  operate  till  the  death  of  the  testatrix  :  she  did  not  mean,  probably,  to 
lessen  her  income  during  hei'  life,  and  its  effect  might  well  be  suspended  till  her  death  ; 
othci  wise,  that  would  be  [40]  an  objection  to  every  case  of  a  will  operating  as  a  release 
in  e(|uitv. 

The  case  of  Tajdis  and  Baker  I'esembles  the  present  only  in  there  being  words  used 
in  the  will,  in  this  case,  apparently  directory  of  the  personal  delivery  of  the  security 
to  the  legatee  ;  but  it  differs  from  it,  and  that  most  materially,  in  the  testator  having 
employed  the  word  give,  and  not  forgive  ;  and  when  the  delit  is  forgiven,  the  instru- 
ment secMi'ing  it  becomes  of  small  importance.  In  the  case  of  Maitland  and  Adair 
the  word  used  is  not  of  e<jual  force  ;  it  is,  I  return  the  bond  :  now  the  term  remit  is 
the  strict  language  of  releases,  and  the  Chancellor's  attention  does  not  appear  to  have 
l)een  called  to  the  case  of  Sihthorp  and  Mamiii. 

27th  November. — Tuomson,  Chief  Karon.  'I'he  question  arises  on  the  operation 
of  the  woicls  "remit  and  foi-give,"  as  used  in  this  will,  under  the  circumstances.  The 
money  is  stated  to  have  been  lent  to  Whitchurst  alone,  and  in  the  will  it  is  called 
the  5001.  in  which  W'hitehui'st  stands  indebted  to  her  ;  he  died  in  her  lifetime,  and 
she  surviving  him  several  years,  continues  to  receive  the  interest  on  the  bond.  On 
her  death,  this  Bill  is  tiled  l)y  the  plaintiffs,  who  contenrl,  that  the  bequest  should  not 
be  construed  to  amount  only  to  a  mere  personal  legac}',  but  to  have  operated  in  the 
nature  of  a  release,  which,  if  it  discharged  one  co-obligor,  would  have  also,  it  is  said, 
exonerated  the  other ;  and  it  is  therefore  insisted,  that,  on  her  death,  the  ]il,untiff  Izon 
became  entitled  to  have  the  bond  cancelled,  on  the  ground,  that  the  [41]  be(|uest,  in 
the  jiT'cscnt  form,  was  not  confined  personally  and  solely  to  Whitehurst.  In  this  case, 
no  one  st.uids  in  Whitehurst's  situation,  who  could  have  sued  on  this  bond,  because, 
being  joint,  his  executor  could  not  have  done  so.  It  is  contended  that,  if  the  debt 
be  released,  the  co-obligor  would  be  entitled  to  the  Ijenefit  of  it,  although  not  named 
in  the  will. 

But  it  is  ditlicult  to  consider  this  bequest  as  a  release,  and  to  distinguish  (his  case 
so  as  to  take  it  out  of  the  general  rule  of  law  ;  and  if  this  is  a  legacy,  it  must  follow 
the  rules  of  law  respecting  legacies,  one  of  which  is,  that  if  the  legatee  die  in  the  life- 
time of  the  testator,  it  shall  lapse,  whether  pecuniary  or  specific,  unless  it  appear 
clearly  to  be  the  manifest  intention  of  the  testator  that  it  should  be  otherwise  Then, 
as  to  whether  this  ought  to  be  considered  as  a  legacy,  anrl  to  be  subject  to  the 
incidents  affecting  legacies ; — certainly,  in  case  of  a  deficiency  of  assets  of  this 
testatrix,  even  if  Whitehurst,  the  legatee,  had  survived  her,  this  legacy  must  have 
.abated  proportionally,  and  Whitehurst  could  only  have  claimed  a  discharge,  pro  tanto. 
The  great  cases  on  this  point  have  been  discussed.  In  the  first  case,  EUintI  v.  Ihireii- 
jioit,  there  was  an  express  dii'eotion  that  the  executors  should  deliver  up  the  bond  into 
the  hands  of  Sir  Wm.  Hlliott,  and  execute  releases  to  hini,  ami  the  benefit  was  held  to 
have  lapsed.  The  word  u.sed  in  that  lieipiest,  however,  was  "give."  lu  Sdit/iorp  v. 
Mo.roiii,  Lord  Ilardwicke  was  struck  with  the  h.irdship  of  the  case,  for  thei-e  a  benefit 
appeared  to  have  [42]  been  intended  to  i)e  conferred  on  the  per.son,  who  would  have 
been  depiived  of  the  legacy  by  the  death  of  the  intermediate  legatee  in  the  life-time 
of  the  testatrix.  He  also  lelicd  much  on  the  circumstance  of  there  having  been  no 
direction  requiring  a  deliver}'  of  the  security  to  the  .son-in-law  personally,  which  he 
considered  as  shewing  that  the  testatrix  meant  it  should  he  delivered  absolutely.  The 
case  of  Tn/ilis  find  Haktr  is  very  much  like  this,  and,  as  I  think,  not  to  be  distinguished 
from  it.  The  words  there  were,  "  I  give  to  my  kinsman,  N.  I),  the  sum  of  lOOl.,  which 
he  owes  me,  on  mortgage  of  his  estate  in  S.  ;  and  I  further  order  my  executor  to  give 
him  up  all  bonds  owing  from  him  to  me,  and  which  shall  be  found  in  my  custody  at 
the  time  of  my  decease,  together  with  all  interest  due  thcieon."  That  mortgage  debt 
was  further  sccui'cd  by  bonil  ;  besides  which,  N.  I),  was  indebted  to  the  testator,  on 
another  bond,  in  '2001.  :  liolh  bonds  were  in  the  custody  of  the  lestatoi'  at  the  time  of 
his  death.  N.  D.  died  in  the  testatoi's  life-time.  After  great  consi<leration,  the  Court 
held  that  to  be  a  lapsed  legacy.  On  that  occasion,  the  Lord  Chief  Har()n  l<]yrc  (that 
is,  the  ("ouit)  observed,  that  none  of  the  ciremnstances  which  could  bo  supposed  (and 
that     is    an    cmphatical  word)    to  distinguish    the  ease  of   Sihlhorp  v.   Moxom  from 
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Elliot/.  V.  Dai-enpirrt,  occurred  in  Tojilis  v.  Baker.  That  the  principal  siroiiiid  on  which 
Sihthorp  V.  Mawin  was  decided  was,  that  there  was  nothing  in  the  will  to  contine  the 
deliveiy  of  the  bond  to  the  person  of  the  son-in-law  ;  and  that  charge,  therefore,  was 
not  ancillary  to  the  former  bequest  to  him,  but  amounted  to  a  declara-[43]-tion  that, 
in  all  events,  the  bond  should  be  delivered  up  ;  and  that,  of  necessity,  would  operate 
for  the  benefit  of  the  representative — that,  in  Toplis  v.  Hakn,  the  word  used  by 
the  testator  was  give,  and  not  forgive  ;  and  (vvhat  was  more  material)  that  the 
bond  was  directed  to  be  delivered  up  to  N.  D.  personally,  and  there  was  no 
direction  whatever  for  the  delivering  up  the  mortgage ;  and  for  those  reasons  the 
Court  saw  no  reason  for  departing,  in  that  case,  from  the  general  rule,  that  a 
testamentary  disposition  must  lapse  by  the  death  of  the  legatee  in  the  lifetime  of 
the  testator. 

Now,  I  have  always  been  at  a  lo.ss  to  understand  the  distinction  between  giving 
and  forgiving  a  debt.  Foi'giving  is  the  only  way  by  which  a  delit  can  be  given  to 
the  person  from  whom  it  is  due  ;  and  there  is  nothing  to  be  given,  (that  is  to  be 
handed  over),  except  the  security.  The  case  of  Maitland  and  Adair  is  certainly  very 
material  ;  and  the  point  is  plain,  though  the  note  is  short.  The  term  used  there  was, 
"I  return  the  bond,"  &c.  ;  an  expression  which  led  the  Court  to  direct  an  inquiry  of 
what  was  become  of  it,  there  being  a  probability  that  it  might  have  been  actually 
retui'ued  ;  but  that  was  found  not  to  be  so,  and  therefore  it  was  held  that  the 
co-obligor  was  not  discharged. 

For  these  reasons,  we  ai-e  of  opinion,  that  the  bequest  to  Whitehurst  was  a  personal 
legacy,  intended  for  his  benefit  only  ;  and  that  it  must  follow  the  nature  of  legacies 
in  general :  and,  consequently,  that  the  party  demanding  the  bond  to  be  delivered 
[44]  up,  is  not  entitled  to  the  prayer  of  the  hill,  the  legacy  having  lapsed,  by  the 
death  of  Whitehuist,  in  the  life-time  of  the  testatrix. 

Per  Curiam.  The  Bill,  therefore,  must  be  dismissed  ;  but  without  costs  ;  because, 
as  was  intimated  by 

Richards,  Baron.  The  case  of  Sihtkarji  v.  Md.rom  is  sutticient  to  justifv  the  parties 
filing  the  bill. 

The  end  of  Michaelmas  Term. 


[45]    Sittings  after  Michaelmas  Term,  5G  George  III.    Grays  Inn  Hall. 

Church  V.  Legeyt.  17th  December  1815. — The  time  allowed  defendant  to  answer 
amendments  in  a  bill  is  eight  da\rs,  or  he  must,  within  that  period,  apply  for 
further  time. — But,  on  a  special  application,  to  be  allowed  to  answer  an  amended 
bill,  even  after  the  plaintitt' has  replied,  and  called  on  defendant  to  join  in  com- 
mission, the  Court  will  permit  it,  on  condition  of  filing  such  further  answer,  and 
joining  in  commission  immediately. 

Whitmarsh  moved,  that  the  Defendant  might  be  at  liberty  to  answer  the 
amendments  made  in  the  complainant's  bill ;  undertaking  to  put  in  such  answer 
forthwith. 

The  liill  was  amended  under  an  order  of  3d  May  KSI.5.  The  Plaintiti'  had  lately 
replied  to  the  defendant's  answer  to  the  original  liill,  and  called  on  the  defendant  to 
join  in  commission.  It  was  stated  that  the  plaintift'  had  never  called  on  the  tlefen- 
dant  for  a  further  answer  ;  and  that,  if  he  had  done  so,  the  Defendant's  Solicitor 
would  have  applied  for  the  usual  order  for  time.  It  might  (it  was  .said)  make  a 
material  difference  to  the  defendant  in  the  considei-ation  of  costs. 

Dauncey  opposed  the  motion  ;  stating  that  the  defendant  having  replied,  it  was 
contrary  to  the  course  of  practice,  to  be  allowed  to  answer  so  long  after  the  amend- 
ments had  been  made  in  the  bill.  [46]  The  rule  is,  that  the  defendant  shall  answer 
amendments  in  eight  days. 

[Richards,  Baron.     Or  else  he  should  apply  for  further  time  within  that  peiiod.] 

The  motion,  therefore,  should  be  r^efused,  with  co.sts ;  but 

The  Court  (defendant  consenting  to  pay  all  the  costs  of  the  application,  and 
undertaking  to  file  his  further  answer,  and  join  in  commission  immediately)  granted 
the  motion. 
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WArri.KwuKTii  r.  Pncrnci;.  Tuesday,  19th  Dcccmbor  1815. — It  is  sufficient  for  the 
purpose  of  obtaining  an  injunction  to  restrain  a  plaintitl"  at  law  from  proceeding 
in  the  action,  th.it  the  defendant  state  in  his  hill  and  affidavit,  that  an  unsettled 
account  auksists  between  the  parties,  and  the  plaintiff  would  be  found 
indebted  to  him  on  such  account,  in  a  greater  sum  than  he  is  proceeding  for; 
nor  is  such  a  bill  demurrable  on  the  ground  that  the  ])laintift',  in  equity,  stating 
a  balance  to  have  been  acknowledged  to  be  in  his  favour,  might  have  pleaded  it, 
at  law,  on  notice  of  set-oft". 

The  defendant  had  demurred,  as  to  so  much  of  the  plaintiH's  bill  as  prayed  the 
injunction.  It  was  filed  for  an  account,  and  to  restrain  the  defendant  from  proceed- 
ing in  an  action  at  law,  which  had  been  commenced  on  a  bill  of  exchange  for  3001. 
(h-awn  by  riaintitl',  and  made  payable  to,  and  endorsed  by  the  Defendant.  The 
I'laintilf  paiil  it  away,  and  received  the  value.  Not  being  honotu'cd,  it  was  ultimately 
taken  up  tiy  the  Defendant.  The  Plaintiff'  stated,  that,  at  the  time  the  said  bill  of 
Exchange  was  so  taken  up  by  the  defendant,  there  [47]  existed  an  account  between 
them,  on  which  the  defendant  had  admitted  a  balance  in  favour  of  the  plaintiff,  to 
the  amount  of  14001.  ;  but  which  he  contended  amounted  to  16001.  and  upwards,  so 
that  the  e.xact  amount  was  not  then  ascertained  :  and  that  the  defendant  knew  when 
lie  endorsed  the  bill,  that  it  would  not  Vie  accepted  ;  and  that  he  undertook  to  take  it 
up,  when  due,  in  part  payment  of  the  balance  by  him  acknowledged  to  be  in  favour  of 
the  plaintiff'.      Ilie  Bill  was  veriffed  liy  affidavit. 

Maddock,  in  support  of  the  demurrer,  submitted,  that  the  Plaintiff,  according  to 
his  own  statement  in  the  Hill,  had  shewn  that  he  had  an  av.ailable  defence  at  Law,  and 
therefore  w;is  not  entitled  to  the  intei'fcrcnoc  of  a  court  of  lOquity.  He  has  stated  an 
acknowledged  balance  due  to  him,  and  that  would  be  a  suljject  of  notice  of  set-olf, 
under  the  statute ;  and  theiefore  he  was  not  entitled  to  the  Injunction  prayed. 

Parkei',  for  the  Plaintiff"  contended,  that  the  l)alance,  whatever  it  might  be,  being 
unliquidated,  the  plaintiff  was  entitled  to  an  account;  and  that  alone  would  be 
sufiicient  ground  foi'  the  injunction.  The  Court,  in  these  cases,  pioceeds  on  the  defen- 
dant's afhdavit,  whicii  would  not  serve  him  at  law. 

Per  Curiam.  This  is  a  Bill  for  an  account,  charging  that  the  Plaintiff,  at  Law,  is 
indebtcfl  to  the  Plaintiff,  in  Kquity,  in  more  money  than  he  is  ])roceeding  for.  The 
Injunctifin  nnist  follow  the  pi'ayer  of  the  Bill. 

Demurrer  overruled. 

[48]  TiiK  Attornky  Cteneraf,  r.  J.  Eujott,  .1.  L.  Dks  B.vrre.s,  &  J.  F.  W. 
Des  Marines.  17th  December  I  SI. 5. -The  Court  will  not  make  an  ordei' on  a 
defendant,  who  has  answered,  in  whose  h.inds  another  of  the  defendants,  who  has 
not  answered,  has  deposited  boxes,  in  which  certain  specific  articles,  claimed  by 
the  plaintiff",  are  said  to  be  believed  to  lie— that  he  shall  be  restrained  fiom  part- 
ing with  the  subject  matter  of  such  dcjiosit,  unless  the  bill  be  supported  by  a 
positi\-e  affidavit  that  the  contents  of  the  boxes  arc  actually  in  ilanger,  however 
strong  the  infci'ence  may  lie,  from  the  facts  stated  in  the  .iffidaxit,  that  there 
exists  gioiind  for  .iiiprchcnsion  th.-it  it  is  intended  to  m.ilve  an  impropei-  use  of 
them  to  the  injury  of  the  plaintiff. — Nor  will  they  make  an  older  on  such  deposi- 
tory, requiring  that  he  sh.ill  produce  such  boxes,  to  be  left  in  the  hands  of  his 
clei'k  in  Court,  for  tlie  plaintiff"s  inspection,  in  aid  of  a  trial  at  law,  wherein  the 
question  of  jnoporty  is  in  dispute,  without  a  positive  statement  in  the  affidavit, 
that  the  object  of  search  is,  or  was,  contained  in  the  boxes. — But  although  the 
bill  do  not  contain  the  .above  rc(|uisite  positive  statements,  held  to  be  necessary 
on  such  motions,  the  (yourt  will  permit  an  .allidavit  to  be  read  in  supjiort  of  the 
bill,  on  the  grouufl  that  such  affidavit  may  supi)ly  sudi  omission  in  th  Kill,  which 
if  it  did  it  appears  would  lie  sufficient. 

The  former  application  to  the  Court,  in  this  cause,  h.iving  been  refused  («),  the 
Hill  was  afterwaids  amended,  liy  making  . I.  F.  W.  Dcs  liarres  a  Defendant,  (so  as  to 
lii-ing  before  the  Court  the  paity  claiming  the  subject-matter  in  question,)  and,  in 
some  other  respects :  and  now  prayed  an  Injunction,  and  further  relief. 

((f)  \"u\e,  Attorwy  General  v.  Ellwtt  awl  Aiwlhcr,  ante,  vol.  i.  p.  ',i71. 
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Jenis  and  Wj'att  now  mover],  accoi-diiii;  to  tlic  prayer  of  the  iiifoiiuation,  for  the 
production  of  the  boxes,  &c.  as  on  the  former  motion  ;  and  that  the  two  fiist  named 
defendants  might  be  restrained,  by  injunction,  from  selling  or  disposing  of  the  charts, 
drawings  or  plans,  plates  and  impressions,  mentioned  in  the  pleadings  in  the  cause, 
and  from  delivering  the  same  to  the  other  defendant  J.  F.  AV.  Des  Barres,  and  from 
destroying  or  injuring  the  same. 

The  information,  so  amended,  was  filed  29th  June  ;  but  neither  J.  L.  Des  Barres 
nor  J.  F.  W.  Des  [49]  Barres  had  yet  been  served  with  process,  nor  had  defendant 
Elliott  put  in  his  further  answer. 

An  affidavit,  made  by  the  Hydrographer  of  the  Admiralty,  was  put  in  on  the 
present  occasion  ;  which  verified  the  facts  of  the  information,  as  to  the  employment 
and  I'emuneration  by  Government,  of  the  defendant  J.  F.  W.  Des  Barres,  as  theiein 
.stated  ;  and  stated,  that  he  believed  that  the  original  charts,  di'awing.s,  oi'  plans,  were 
never  delivered  l)y  him  to  any  person,  for  the  use  of  his  Majesty,  but  still  remained 
in  his  (Des  Barres')  custody  oi-  powei- ;  and  that  they  were  those  from  some  of  whieh 
impressions  had  been  published  by  him,  in  a  work,  under  the  title  of  the  Atlantic 
Neptune  ;  and  that,  among  those  so  pulilished,  were  many  whicli  had  been  prepared 
at  the  expense  of  Government,  l)y  other  persons ;  — that  previous  to  his  departure 
from  England,  to  take  upon  himself  the  appointment  of  Governor  of  Pi-inoe  Edward's 
Island,  he  had  deposited  them  with  the  two  first-named  defendants,  and  that  they 
were  now  in  their  custody  or  power ;— that  since  the  Defendant  Klliott,  had  put  in 
his  answer  to  the  first  infoimation,  the  Deponent  had  received  a  letter  from  his 
(defendant's)  solicitor,  proposing,  without  prejudice  to  the  question  between  the  parties, 
to  endeavour  to  obtain  a  surrender  of  the  charts,  ite.  if  the  Board  would  agree  to  pay, 
as  a  con.siderfition,  the  sum  of  5000  guineas  ;  which  the  Boaixl  had  refused  to  do  ; 
and  that  he  believed  that,  at  the  time  of  filing  the  defendant  Elliott's  answer,  the 
said  charts  were  contained  in  the  boxes  required  to  be  produced,  and  left  as  pi-aj'ed, 
and  were  still  theie. 

[50]  When  this  affidavit  was  pi'oposed  to  be  read,  Hej^s  objected  to  its  being 
receixed  :  sulmiitting,  that  this  was  not  a  case  of  irreparable  ww^te  appearing  on  the 
face  of  the  proceedings,  nor  had  they  made  out  any  right  to  either  object  of  the 
present  motion  ;  and  therefore  such  an  affidavit  was  inadmissible. 

[Richards,  Baron.  The  affidavit  may  supply  the  deficiencies  of  the  bill,  in  that 
respect.] 

It  was  urged,  that  the  present  attempt  was  merely  made  for  the  f.-iir  purpose  of 
facilitating  the  ti-ial  at  law  of  the  right  of  property,  which,  under  the  circumstances 
of  this  ease,  could  not  be  done  without  the  interference  of  this  Court,  in  the  way 
now  sought. 

[Richards,  Baron.  The  affidavit  does  not  state  that  there  is  any  danger  appre- 
hended to  the  property  ;  nor  is  there  any  reason  stated  for  the  belief  that  the  charts 
are  in  the  boxes  required  to  lie  produced  :  and  without  such  .apprehension  and  such 
reason  stated,  there  can  be  no  ground  for  the  motion] 

It  is  not  necessary  that  probable  danger  should  be  sworn  to  ;  it  is  sufficient,  in 
such  cases,  that  it  may  be  inferred,  from  the  tenor  of  the  facts  stated,  and  that 
inference  is  unavoidaljle  here.  Another  consideration  for  the  Court  is,  that  a  property 
of  this  description,  which  is  obviously  of  great  value  as  well  as  utility,  lioth  in  a 
mercantile  and  political  point  of  view,  cannot  be  replaced,  if  destroyed  or  injured. 

[51]  Till'  Eaii  of  j\facrh'.--iirlil  v.  Waters  (3  Ves.  &  Beanies,  16),  (a  case  then  flepend- 
ing  before  the  Lord  Chancellor),  was  cited,  where,  it  was  said,  a  similar  motion  had 
been  granted. 

In  that  case,  John  Black.-Ul,  one  of  the  plaintifTs,  was  tenant  in  tail,  under  the  will 
of  his  grandfather,  Thomas  Blackall,  of  certain  real  estates,  of  which  his  father,  John 
Blackall,  was  tenant  for  life  under  the  said  will,  .and  of  certain  plate,  jewels,  &c. 
devised  as  heir-looms,  to  .accompany  the  s.aid  estate.  John  Blackall  (the  tenant  for 
life)  obtained  possession  of  said  plate  and  jewels  on  the  death  of  testator,  all  of  which 
were  locked  up  in  an  ii'on  che.st.  The  tenant  for  life  Ijeing  dead,  having  m.ade  a  will, 
of  which  he  constituted  the  defendant  Davis  .and  two  other  persons,  who  renounced 
prolate  executors,  the  tenant  in  tail  became  entitled  to  the  said  estate,  and  the  plate 
and  jewels,  &c  The  bill  further  stated,  th.at  defendant  Davis,  dui-ing  the  life  of  the 
tenant  for  life,  h.ad  possessed  himself  of  said  iron  chest,  containing  the  said  plate  and 
jewels,  foi'  securing  an  alleged  demand  which  he  had  on  the  ten.ant  for  life  ;  and  that 
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he  had  pledged  the  same  to  Edimuid  Waters,  another  of  the  defendants,  as  a  seenrity 
for  money  advanced  to  him  in  discounting  In'lls,  who  lodged  it  with  Messrs.  Vere 
and  Co,  hi.s  batdcer-s,  the  other  defendants,  in  whose  custody  the  said  chest,  and  all 
its  contents,  then  were. 

The  Lill  then  charged,  that  defendants  had  refused  plain! ill'  ,all  access  to  the  said 
chest;  and  that  [52]  it  was  the  intention  of  defendants,  particularly  of  Waters,  to 
sell  the  contents,  and  apply  the  produce  to  their  or  his  use, 

Vere  and  Co.  the  bankers,  answered  acknowledging  possession,  and  submitting 
to  the  Court.  The  Defendant  Davis  answered,  that  he  harl  deposited  said  chest  with 
Watei's,  as  a  security  for  money  advanced  by  Waters  to  him,  and  expended  on  the 
account  of  John  Hlackall,  the  tenant  for  life,  for  whom,  thi-ough  his  means,  AVaters 
had  discounted  bills  ;  and  that  Vere  and  f'o.  were  Waters's  bankers,  and  not  defen- 
dant Davis's.  He  admitted,  that  before  the  said  plate,  &c.  had  been  delivered  to  him, 
he  had  seen  a  copy  of  the  will  of  said  testator,  Thomas  Blackall,  aud  knew  that  the 
.same  was  thereby  given  as  heir-looms;  but  submitted,  that  the  tenant  for  life  had 
.a  right  to  dispose  of  them  as  he  had  done  ;  and  insisted  on  his  own  and  defendant 
Waters's  lien,  Waters's  answer  insisted  on  a  lien,  in  lespcct  of  the  circumstances, 
and  denied  knowledge  of  the  interest  of  tenant  for  life,  and  of  the  contents  of  the 
chest. 

Under  these  circumstances,  a  motion  was  made  by  the  plaintifl's,  tliat  the  defendant 
JXavis  might  be  ordered  to  deliver  to  the  plaintitl's  the  key  of  the  iron  chest,  admitted 
by  the  answer  of  Vei'e  and  Co,  to  have  been  deposited  with  them  by  Waters,  and  to 
be  in  their  custody  ;  and  that  they  may  lie  ordered  to  permit  the  said  box,  with  its 
contents,  to  he  inspected  by  the  plaintifl's,  oi-  any  person  they  should  appoint,  at  all 
.seasonable  times,  upon  request.  In  support  of  the  motion,  it  was  observed  that, 
without  [53]  the  inspection  now  applied  foi',  no  action  of  trover  could  ))e  maintained 
by  the  plaintill's,  from  their  inability  to  identify  the  property  ;  and  ISlackall  had  been 
one  of  the  cxecutoi-s. 

The  Lord  Chancellor  said.  This  bill  aims  only  at  anotlier  mode  of  discovery,  in 
a  way  less  expensive  than  b}'  answer  ;  and  if  the  plaintitl's  had  fileil  a  bill  of  discovery, 
in  aid  of  an  action  of  trover,  they  must  have  had  it.  It  is  now  too  late,  since  the  case 
of  Frlln  V.  Head  {:'>  Ves.  70),  following  I'liaci/  v.  /'».<«//  (I  Vern.  273),  to  discuss  whether 
this  Court  will  intei'fere  for  the  specific  delivery  of  a  chattel ;  and  if  it  will  in  such 
a  case,  a  fortiori,  the  restitution  of  heir-looms  must  be  decreed  ;  upon  which  there 
never  was  any  doubt.  By  granting  this  motion,  the  interest  of  the  defendant  Watei's 
is  not  atlected  ;  the  plaintifl's,  only  desiring  to  know  what  is  in  this  box,  have  a  right 
to  have  from  him  the  information,  what  those  articles  are,  the  specific  delivery  of 
which  they  seek  b}-  their  bill*. 

The  counsel  for  the  Crown  then  adverted  to  what  had  fallen  from  the  Court  on 
the  formci'  motion.  On  that  occasion  it  was  .said,  that  there  might  bo  confidcntia 
communications  with  othei-  persons  in  the  boxes,  which  it  would  lie  injurious  to 
expos(; ;  but  snbmitted  that  a  defendant  is  not  to  be  allowed  to  ci-eate  a  privilege 
to  himself,  on  such  occasions,  by  nu'xing  the  things  sought  to  be  forthcoming,  with 
such  ciimnuuiications. 

[54]  Two  of  the  defendants  being  .abroad,  the  Crown  h.as  no  means  fif  enforcing 
tlicii-  answer;  and  that  is  a  reason  why  this  .application  should  be  gr.anted  cm  the 
allidavit  which  has  been  filed. 

Ileys,  for  the  defendants,  objected,  that  the  Hydrographer's  affidavit  wa,s  altogetiier 
insulficient  to  induce  the  Coui'tto  listen  to  this  application.  There  is  no  reason  stated 
for  his  belief,  and  no  foundation  for  his  knowledge;  nor  is  there  any  statement  of 
a])prehension,  that  the  charts,  i^c.  ai-c  in  danger.  Indeed,  nothing  that  it  contains 
is  direct  and  positive,  but  all  is  deduction  and  implication  :  luid  if  this  motion  l>o 
attainable,  the  Court  might  be  called  on  to  enjoin  the  i)arting  with  that  which  has 
never  lieen  possc'ssed  by  the  person  restrained.  It  is  at  all  times  going  far,  to  control 
prima  facie  rights  ;  and  in  all  such  cases  the  .allegations  in  a  bill  shoukl  be  very  strong, 
and  sup[)ortcd  by  the  establishment  of  the  fa,i'ts,  on  conclusive  alfidavits  ;  whei-eas 
here,  there  is  nothing  more  furnished  to  the  Couit,  than  the  lielief  of  an  indixidnal 
unconnected  with  the  transaction. 

*  It  was  observed,  by  the  Court,  that  the  admissions  in  the  defendant  Davis's 
answer,  in  the  case  cited,  furnished  the  plaintifl'  with  good  ground  for  the  application. 
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Jervis,  in  reply,  pressed,  that  the  inspection  required  might  at  least,  in  all  events, 
be  granted,  if  the  Court  should  ultimately  thiuk  that  au  injunction  ought  not  to  be 
ordered. 

It  is  said,  that  the  Crown  is  not  entitled  to  the  interference  of  the  Court,  because 
danger  to  the  pioperty  has  not  been  positively  sworn  ;  now  the  affidavit  states,  that 
the  possession  has  been  already  changed,  and  that,  after  disputes  had  arisen  as  to 
[55]  the  right  of  property,  between  Des  Barres  and  the  Crown,  Now  that  alone  is 
indicative  of  imminent  danger;  but  some  of  these  plans  have  actually  been  published 
in  the  Atlantic  Neptune,  and  that  is  precisely  the  danger  to  which  literary  propeity 
is  subject,  and  to  prevent  which,  Courts  of  Equity  always  interfere.  This  is  very 
much  analagous  to  that  species  of  property  ;  and  the  question  between  the  parties 
here  is,  to  whom  the  copyright  in  these  plates  and  impressions  belongs.  If,  indeed, 
the  defendant.  Pes  Barres,  has  a  lien  on  the  property,  he  may  substantiate  it  by 
pleading.  In  that  case,  the  inspection  of  the  subject  in  dispute  will  be  indispensably 
necessary ;  and  therefore  it  is,  that  the  Crown  now  seeks  it  of  this  Court. 

[Richards,  Baron.  There  is  an  important  passage  in  defendant  Pllliott's  answer, 
which  states,  that  certain  disputes  having  arisen  respecting  the  plates  and  impressions 
since  deposited  with,  and  now  in  the  possession  of  the  defendant,  it  was  referred  to 
the  Secretary  of  the  Treasury,  who  declared  them,  in  his  award,  to  be  the  propeity 
of  Des  Barres,  and  not  of  his  Majesty.] 

That  relates  only  to  the  plates  and  impressions,  and  not  to  the  charts. 

Thom.son,  Chief  Baron.  In  whosevei'  possession  these  charts  and  plans  are,  they 
are  unquestionably  the  property  of  his  Majesty,  inasmuch  as  they  were  executed  at 
his  expense.  This  application  supposes  some  of  them  to  be  in  the  possession  of  some 
of  the  defendants,  and  particularly  of  Klliott.  [56]  It  assumes  also,  what  is  not  in  proof, 
that  there  exists  an  intention  of  dispo.sing  of,  and  parting  with  them,  having  first 
assumed,  that  they  are  in  the  possession  of  Elliott.  In  fact,  the  whole  proceeds 
entirely  on  belief,  without  stating  any  reasonable  foundation  even  for  that  belief. 
There  is  merely  suspicion  stated,  and  no  evidence,  that  the  objects  sought  are  contained 
in  the  bo.xes  proposed  to  be  inspected.  Now,  even  supposing  that  that  had  been 
proved,  I  think,  that  on  such  an  application,  it  should  have  been  distinctly  sworn,  that 
the  defendant  intended  to  make  an  improper  use  of  what  had  been  so  committed  to 
his  care ;  liut  that  not  being  expressly  sworn,  the  foundation  of  the  application 
fails. 

GRAU.A.M,  Baron.  However  strong  the  inference  may  be,  that  these  boxes  contain 
the  original  plans,  as  well  as  plates  and  impressions,  there  is  no  positive  statement 
that  it  is  so.  The  inference,  indeed,  may  be  so  strong,  as  that,  personally,  one  may 
have  no  doubt;  but  judicially,  the  Court  expect  positive  facts:  and  without,  thej'- 
ought  not  to  proceed,  particularly  where  the  effect  of  the  interference  sought,  goes  to 
compel  the  party  not  to  part  with  what  he  may  not  have  in  his  possession  ;  or  if  he 
has,  the  person  who  placed  it  in  his  hands,  has  also  a  sort  of  lien  and  property  in 
it,  and  that  too  to  be  granted  on  a  summary  application. 

As  to  the  latter  part  of  the  motion,  for  an  inspection  of  the  boxes,  that  would 
t»e  an  unusual  order  to  make  in  this  stage  of  the  cause;  and  there  [57]  is  no  veiy 
distinct  account  made  out,  of  what  it  is  asked  to  have  an  inspection  of,  or  whether 
it  is  in  the  possession  of  the  paity  against  whom  it  is  applied  foi-.  Neither  the 
affidavit  now  put  in,  nor  the  amendments  in  the  bill,  carry  the  case  so  much  furtiier 
than  on  the  former  motion,  as  to  induce  the  Court  to  grant  the  motion. 

Wood,  Baron,  of  the  same  opinion 

ItiCKARDS,  Baron.  This  motion  ought  clearly  not  to  be  granted.  In  ever}-  ease 
for  an  injunction,  such  as  is  now  prayed,  the  affidavit  should  state  strong  grounds 
for  apprehending  danger,  which  has  not  been  done  here,  although  it  may  perhaps,  as  has 
been  ably  argued,  have  put  sufficient  before  the  Court,  to  raise  a  stiong  inference  of 
such  danger,  and  paiticularly  from  the  circumstance  of  the  publication  of'some  of  these 
plates  in  the  Atlantic  Neptune,  in  17f<4. 

That,  howex'er,  seems  to  have  been  submitted  to  foi-  thirty  years,  which  may  go 
far  to  induce  the  Court  to  think  that  it  was  justifial>le  ;  particularly  as,  in  the  niean 
time,  the  party  now  complained  of  has  been  appointed  by  the  Crown  to  a  situation 
of  high  credit. 

He  certainly  did  not  put  the  boxes  into  Elliott's  hands  for  the  purpose  of  publishing 
these  charts  ;  nor  is  it  attempted  to  be  insinuated,  that  a  further  publication  has 
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been  cuiiLuiiiplalcd.  The  aflidavit  read  doc.s  nut  full3'  adopt  the  allegations  of  the 
intoiiuatioii. 

[58]  it  is  therefore  impossible  that  an  injunetion  should  be  granted  under  these 
liicunisUinces  ;  for  it  would  be  destioying  the  principles  on  which  the  security  of 
pro[)ei-ty  is  founded.  Nor,  for  the  reasons  already  stated,  does  there  appear  to  me 
to  have  been  a  sntUcicnt  ease  made  out,  to  warrant  an  order  for  the  production  of  the 
boxes  for  inspection. 

Motion  refused. 

The  KiNe;  r.  Fkkme  and  Othkks,  Assignees  of  Whitehead  and  Co.  '22(\  December 
ISIO. — If, — on  an  e.\teut  i.ssuing  against  the  acceptors  of  bills  of  exchange  (drawn 
ill  favour  of  officers  of  the  Crown,  for  public  money  received  b}'  the  drawers,  and 
remitted  by  them  to  the  acceptor)  for  the  purpose  of  levying  the  Crown's  debt, 
the  drawers,  after  the  e.vecution  of  that  process,  take  up  and  pay  the  bills,  they 
are  not  liable  to  pay  the  .Sheriff's  poundage  on  the  levy.  And  the  ISheriti',  having 
retained,  under  an  order  of  the  Court,  a  sum  for  poundage  in  his  hands,  will  be 
ordered  to  restoie  it  to  the  assignees  of  the  bankrupt  acceptor's  estate. — iSenible. 
^Vhate^■er  be  due  to  the  Sheriii'  for  poundage,  in  such  a  case,  should  be  paid  by 
the  Crown. 

Martin  moved,  at  the  sittings  after  last  Trinity  Term,  that  the  Deputy  Kemem- 
brancer  might  be  directed  to  deliver  and  pay  to  the  defendants,  the  two  several 
exchei-iuer  bills,  for  700U1.  and  2001.,  ])urchased  by  him,  with  the  money  paid  into 
Court  in  this  cause;  and  also  the  sum  of  611.  Is.  Lid.  cash,  standing  to  the  credit  of 
this  cause ;  and  that  the  Sherifi's  of  London  might  be  directed,  within  a  week,  to  pay 
over  to  the  defendants,  or  one  of  them,  the  sum  of  o88l.  7s.  Id.  (retained  in  their 
hands  for  their  poundage,  without  prejudice),  the  debt  for  which  the  said  extent  issued 
having  been  satisfied. 

The  atlidavit  of  the  agent  of  Messrs.  Harford,  Davis,  and  Co.,  on  which  this  apjjlica- 
tioii  was  made,  [59]  stated,  that  the  Solicitor  for  the  Crown  (Customs),  had  afjplied, 
through  him,  to  .Messrs.  Harford,  Davis  and  Co.  rcijuiring  their  undertaking  in  writing 
to  pay  the  e.\penses  of  prosecuting  this  writ  of  e.xtent,  which  they  refused  to  do. 
That  they  were  advised  to,  and  did  take  up  the  three  bills  of  exchange  which  remained 
unpaid,  amounting  to  ;i85Ml.  liSs.  4d. ;  the  other  bill,  for  3S5S1.  3s.  3d.  having  l>een 
before  paid  shortly  after  it  had  become  due  :  the  amoinit  of  such  four  bills,  being  the 
dcljt  for  which  the  said  e.xtent  had  issued  :  all  which  bills  were  then  in  the  hands  of 
the  deponent,  for  the  use  of  the  defendants.  The  atlidavit  further  stated,  that  the 
bills  were  all  drawn  Ijy  Harford  and  Co.,  on  Whitehead  and  Co.,  and  became  duo 
severally  on  the  20th  and  27th  November,  and  3d  and  lOth  December,  1814.  It  was 
iilsosworn  that  on  IGth  November  1614,  Whitehead  and  Co.  were  declared  bankrupts  ; 
and  that  the  defendants  had  been  advised  by  counsel,  to  defend  the  said  extent,  and 
believeii  that  they  had  good  ground  of  defence,  if  it  hail  proceeded  to  trial. 

The  Court  granted,  on  this  motion,  an  order  to  shew  cause. 

26th  Noveniljer. — Abbott  now  appeared  for  the  Sheriil,  and  Daiuicey  for  the 
Crown.  They  stated,  that  the  bills  in  (piestion  had  been  drawn  liy  Harfonl  and  Co., 
who  were  bankers  at  Bristol,  on  Whitehead  and  Co.,  their  agents  in  town,  in  favour 
of  (rordon,  the  collector  of  customs  at  that  [)ort,  ami  liy  him  endorsed  to  the  I'coeiver- 
general  of  the  customs  in  London  (this  was  [60]  his  usual  mode  of  remitting  the 
money  collected  by  CJordon  to  town),  liy  the  iteceiver  (lencral,  the  bills  were  paid 
into  the  Bank  of  England,  who  procured  them  to  lie  acce|)ted,  in  due  course,  by  White- 
head and  Co.  The  extent  issued,  on  an  atlidavit,  that  Whitehead  and  Co.  wore 
indebted  to  the  Crown  in  77171.  Is.  7d.  for  money  had  and  received  to  the  use  of  his 
Majesty.  It  was  contended,  that  the  debt  having  been  levied  under  the  extent,  the 
Sherill'  was  therefore  entitled  to  his  poundage,  notwithstanding  the  elrawei-  of  the  bills 
had  taken  them  up  when  they  became  due  ;  foi'  if  he  were  not  allowed  to  retain  it, 
he  would  have  no  means  of  getting  it,  except  l)y  [(ctitiuu  to  the  (.'I'own,  to  which  course 
he  ought  n(jt  to  be  driven. 

Foul)lan(iuc  and  Martin,  for  the  assignees,  contended,  that  the  money  having  been 
])aid  into  Court  liy  the  Slicrill',  did  not  entitle  him  to  poundage  from  the  a.ssigneos, 
who  liad  no  interest  in  the  extent,  Imt  weic  losers  by  it,  from  whomever  else  he  niigiil 
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hiive  been  entitled  to  claim  it.  The  foundation  of  the  e.xteiit  was  (juestionable,  the 
bills  not  being  due  when  the  writ  i.ssued  ;  and  it  had  been  intended  to  traverse  the 
inquisition,  on  the  authority  of  the  case  of  The  King  v.  Bebh  (Hughes's  Keport),  Init 
Harford  and  Co.  having  paid  the  bills,  of  course  it  could  not  be  tried,  for  on  that 
payment  the  proceedings  were  at  an  end.  If  the  debt  had  been  paid  out  of  the  money 
levied  on  Whitehead  and  Co.,  the  poundage  would  have  been  paid  by  the  Ci'own,  and 
would  have  been  deducted  out  of  the  debt. 

[61]  No  one  appearing  on  the  behalf  of  Harford  and  Co.,  the  Coui-t  directed  the 
order  to  be  enlarged,  and  notice  to  be  given  to  them,  that  they  might  have  an  oppor- 
tunitj'  of  being  heard. 

2"2d  December. — The  matter  was  now  brought  on  again  ;  an<l  it  having  been 
answered  to  a  question  from  the  Court,  that  the  bills  had  been  endorsed  after  accept- 
ance,— and  AVingfield  and  West  having  submitted,  on  the  part  of  Harford  and  Co., 
that  they  ought  not  to  be  in  any  way  ati'ected  by  this  motion  ; 

Dauncey,  for  the  Crown,  in  addition  to  what  had  been  urged  on  the  former 
occasion,  now  observed,  that  the  object  of  this  attempt  was  to  throw  the  poundage 
on  the  Crown,  bj'  concert  between  Whitehead  and  Co  and  Harford  and  Co.  ;  but  that 
the  Crown  ought  not  to  pay  poundage  on  a  debt  so  recovered,  by  which  the  drawers 
of  the  bills  (Harford  and  Co.)  weie  benefited.  But  for  the  extent,  this  sum  might 
have  been  lost  to  the  Crown,  to  the  prejudice  of  Harford  and  Co.,  by  reason  of  the 
insolvency  of  Whitehead  and  Co.  ;  that  debt  was,  by  its  operation,  rescued  from  the 
bankruptcy  ;  and  the  rule  is,  that  the  party  who  is  interested  in  the  e.Ktent,  and  who 
derives  a  benefit  from  it,  shall  pay  the  .Shcrit}''s  poundage. 

[Thomson,  Chief  Baron.  It  does  not  appear  that  Harford  and  Co.  had  the  per- 
mission of  the  Crown,  to  use  this  process  for  their  benefit.] 

But  a  third  person  coming  in,  and  being  benefited,  should  pay  ;i  proportion  of 
the  poundage  due  [62]  on  the  levy ;  and  whatever  might  have  been  the  result  of 
the  traverse  to  the  extent  which  had  been  talked  of,  if  it  had  been  tried,  no  good 
oljjection  to  the  finding  under  the  inquisition  yet  appeared.  With  regard  to  that 
([uestion,  this  extent  had  not  issued  for  the  debt  as  arising  on  the  bills  in  question, 
but  for  money  had  and  received  by  Whitehead  and  Co.  for  the  use  of  his  Majesty  ; 
for  Harford  and  Co.  having  received  the  mone}'  from  the  collectoi-,  paid  it  to  AVhitehead 
and  Co.,  who  accepted  the  bills  for  the  amount,  as  agents  ;  with  which  bills  the  Crown 
had  nothing  to  do.  This,  therefore,  was  by  no  means  a  parallel  case  with  that  of  The 
King  and  Behb,  but  was  analogous  with  that  of  The  King  v.  Boldtro. 

[Thomson,  Chief  Baron.  That  question  could  only  have  arisen,  if  the  traverse  of 
the  inquisition  had  been  proceeded  in.] 

It  is  not  the  object  of  this  motion  to  be  allowed  to  proceed  with  the  traverse  ;  but 
that  the  money  levied  should  be  repaid,  the  Crown's  debt  having  been  satisfied 

Abbott,  for  the  Sheritt',  insisted  on  the  same  topics  ;  and  contended,  that  this  was 
not  a  case  in  which  the  Court  would  interfere,  to  take  out  of  the  hands  of  the  Sheritt' 
the  poundage  which  he  had  been  permitted  to  retain  by  the  oixler  of  the  4th  March, 
which  was  his  remuneration  for  having  done  his  duty,  in  executing,  for  any  thing  that 
at  present  appeared,  a  valid  process.  If  he  were  ordered  to  [63]  pay  back  the 
poundage,  he  would  have  no  remuneration  ;  for  he  has  no  means,  either  in  law  or 
equity,  of  obtaining  it  from  the  Crown.  If  the  extent  had  been  afterwards  overthrown, 
thei'e  would  have  been  an  amo\eas  manus  ordered  ;  that  has  not  been  done,  and,  in  point 
of  form,  all  is  regular.  It  is  said,  the  Crown's  debt  has  been  paid.  Now  suppose  an 
extent  had  gone  against  two  persons,  and  the  Sherift",  having  levied  on  one  of  them, 
the  other  chuses  to  pay  the  debt ;  in  that  case,  the  Sheritt'  should  not  be  deprived  of 
his  poundage  on  the  levy  l)ccause  tiie  debt  has  been  satisfied  by  othei'  means.  Nor 
can  it  Ije  said  to  be  necessary,  to  entitle  a  Sheritt'  to  poundage,  that  a  judgment  should 
have  been  obtained  ;  but  the  Sheritt',  ai-med  with  sufiicient  authority,  having  levied, 
must  be  considered  a  stranger  to  all  matters  taking  place  between  the  parties,  and 
should  not  be  deprived  of  his  remuneration  on  a  case  made  out  by  affidavits. 

Fonblanque,  in  support  of  the  order,  admitted  that  the  Sheritt'  might  be  entitled 
to  ijoundage  ;  but  the  question  in  the  present  case  was,  by  whom  it  was  to  be  paid. 
He  denied  that  the  extent  had  issued  to  reco\-cr  a  debt  for  money  had  and  received  ; 
and  submitted  that,  from  the  exact  coincidence  in  the  amount  of  the  l)ills,  and  the 
(lel}t  found  by  the  inquisition,  it  was  so  obviously  the  sum  secured  by  the  bills  which 
was  the  ol)ject  of  the  client,  that  the  defendants  ought  not  to  have  been  dri\en  to 
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the  iauuuvciiicncc  ami  cx[)eiisc  of  a  foi'iiiul  Lravei'si;,  to  .shew  tliat  tho  proceedings  on 
the  part  of  the  Ci'owii  were  premature.  The  Crown  has  eventually  reeeived  from 
Harford  and  Co.  the  [64]  amount  of  the  bills  ;  and  on  that  sum,  if  it  had  been  received 
from  out  of  the  property  of  Whitehead  and  Co.,  seized  by  the  Sheriflf,  the  poundage 
must  have  been  paid  by  the  Crown.  There  is,  therefore,  no  hardship  in  the  case;  the 
ipiestion  should  be  altogether  between  the  Sheriti'  and  the  Crown  ;  otherwise  the 
bankrupts  estate  will  have  been  made  to  pay  the  amount  of  the  poundage,  ultra  the 
debt  due  ;  which  is  what  by  law  the  del)tor  by  simple  contract  is  not  liable  to  pay. 

[Dauncey  observed,  that  the  coincidence  was  easily  accoiuitcd  for,  because  tho 
amount  of  the  bills  had  been  previously  due  from  them  to  the  Crown,  for  public  money 
received  by  them  from  the  Collector  of  the  Customs,  through  the  medium  of  Harford 
and  Co.] 

ThoiMSON,  Chief  Baron  (having  stated  the  cireumstances  and  question  arising 
thereon).  This  inquisition  has  found  Whitehead  and  Co.  indebted  to  the  Crown  in 
the  sum  of  77171.  Is.  7d.  for  money  had  and  received  to  the  use  of  his  Majesty  ;  on 
the  other  hand,  it  is  said  that  the  debt,  so  found,  was  due  on  these  bills  ;  and  that 
the  assignees  might  and  would  have  suece.ssfully  traversed  that  tinding,  inasmuch  as  the 
bills  wei'c  not  due  at  the  time  of  the  issuing  of  the  writ.  Now  there  certainly  is  a 
remaikabje  coincidence  between  the  sum  sought  to  be  levied,  and  the  amount  of  the 
bills,  which  goes,  I  thitd<,  to  shew  that  it  is  really  one  and  the  same  debt ;  and  that 
the  amount  of  the  bills  was  the  money  so  found  to  be  due  Isy  tho  in(jaisition,  though 
said  to  be  due  for  money  had  and  [65]  received.  The  Crown  would  have  had  great 
ditticulty  in  maintaining  the  extent  as  for  money  liad  and  received,  supposing  it  really 
to  have  been  so,  which  is  scarcely  credilile. 

Under  the  extent,  the  Crown  has  received  all  that  the  exigency  of  the  wi'it  required 
tho  Siieriti'  to  levy,  that  is,  tho  whole  debt.  No  poundage  was  levied  ;  and  whatever 
might  have  been  due,  must  have  been  paid  out  of  the  sum  levied.  Let  us  suppose 
that  the  a.ssignees  had  satislied  the  Crown,  and  then  applied  for  an  amoveas  manus  ; 
the  Court  could  certainly  not  have  refused  such  a  motion  ;  and,  therefore,  by  paying 
the  sum  due,  the  as.sigiiecs  might  have  been  relieved  in  that  way. 

It  will,  perhajjs,  be  hard  that  the  Sherifl'  should  lose  his  [)oundage  ;  l.)Ut  one  cannot 
entertain  such  an  opinion  of  the  ollicers  of  the  Crown,  as  to  imagine  that  they  would 
sutTor  tliat. 

The  question  is,  whether  the  sum  claimed  liy  the  Sherill'  foi-  poundage,  should  be 
retained  out  of  the  sums  now  sought  to  be  refunded.  I  think  that  it  should  not: 
and,  therefore,  tho  whole  of  this  order  ought  to  be  made  absolute. 

Ck.VHAM,  Baron.  I  agree  with  the  opinion  of  my  Lord  Chief  Baron,  but  cannot 
refrain  from  expressing  my  wish  also,  that  the  Sheriff  should  not  suller ;  thougli  he 
was,  poi'hajjs,  somewhat  to  blame,  in  not  interposing  when  Harford  and  ' 'o.  paid  (he 
bills,  he  iiaving  onl^'  enough  to  ])ay  tho  Crown's  delit.  [66]  l>ut  we  must  bo  guided 
Ijy  the  circumstances  befoio  us,  and  under  which  the  money  has  been  paid  into  t.'ourt. 
No  more  than  the  debt  was  to  be  levied,  and  that  has  been  satisfied  ;  therefore  all 
that  has  been  levied  beyond  that,  must  be  restored.  In  all  respects,  therefore,  tho 
order  must  Ix;  complied  with. 

WmoIp,  Baron.  I  am  of  the  same  opinion.  —  Here  aie  two  parlies  indebted  to  (ho 
Crown,  one  as  drawer,  tho  other  as  acceptor,  of  bills  of  exchange.  An  extent  issues 
against  the  acceptors.  The  draweis,  to  exonerate  themselves,  pay  the  whole  ;  but 
being  so  paid  after  tho  extent  was  executed,  I  consiiler  it  as  so  niueli  levied  for  tho 
Ciown,  and,  therefore,  the  Crown  ought  to  pay  the  SlierilV  his  po\iiirlage:  and  it  then 
follows  of  course,  that  what  has  been  retained  l>y  him  out  of  the  money  levied,  nuist 
1)0  restfired  to  the  assignees 

Kli'll.VUD.s,  iiaron.  I  am  also  of  the  same  oiiinion.  Inlrss  this  oidci'  is  made, 
absolute,  wo  make  the  estate  pay  what  is  really  dur  fmru  tlii'  Ci-owii.  No  doubt  llir 
Crown  ought  to  pay  the  Sherill'. 

I'ei-  Curiam.    We  make  the 

Rule  ali.sokito. 


[67]  TliK  KiNi;  r.  M.MNWAIMNc  Sc  Oiiikks,  A.ssignees  of  Doyd  and  Other.s.  L'Jr] 
Dcconibei'  .'id  March,  1  S  I .").  '{'he  Crown  is  not  cntillod  lointorosl  on  the  wliiih^ 
siun  li(Hii(hi,lcd  by  the  Dcqmt.y  licnK'nibrancor's  report,  m.ade  on  refei'encc  to  him, 
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to  ascertaiii  what  is.  due  to  the  Crown  for  principal  and  interest  on  a  forfeited 
bond,  where  the  fnnds  in  (."onrt,  out  of  which  it  is  to  be  ultimately  paid,  are  the 
produce  of  the  sale  of  real  estates,  seized  under  an  extent  at  the  instance  of  the 
Crovvu. — A  debt  duo  to  the  Crown,  although  originally  merely  a  simple  contract 
debt,  if  it  have  been  biought  into  Court  in  the  shape  of  the  produce  of  a  sale 
under  an  extent,  held  by  a  majority  of  the  Court  to  carry  interest,  from  the  time 
when  the  debt  shall  have  been  ascertained  by  the  Deputy  Kemembrancer's  report, 
notwithstanding  there  should  be  no  specific  appropriation  in  the  report,  the  money 
being  appropriated  by  law  on  the  confirmation  of  the  report,  and  therefore  bears 
interest,  as  being  from  that  moment  the  proper  money  of  the  Crown.  Kichards, 
Baron,  dis.sentieute. 

Boyd,  and  his  co-partners,  had  been  found  indebted  to  the  Crown,  by  an  inquisition 
taken  under  a  commission,  12th  March  1799,  in  the  sum  of  100,0001.,  lieing  money 
paid  to  them,  in  pursuance  of  his  Majesty's  warrant  of  the  -1th  December  1797,  for 
the  supply  of  his  Majesty's  forces  at  the  Cape  of  C4ood  Hope.  They  had  also  been 
found  indebted  to  the  Crown,  by  another  inquisition,  taken  on  the  same  day,  in  the 
sum  of  100,0001.  on  bond  to  his  Majesty,  for  the  due  performance  of  a  contract  with 
the  Navy  Board.  On  those  inquisitions  extents,  tested  "J.Sd  January  IbOO,  issued  into 
the  counties  of  Herts  and  Dorset,  under  which  the  Sherift'  seized  the  defendants  real 
and  personal  estates  in  those  counties.  By  order  of  the  29th  May  1800,  the  real 
estates  were  sold,  before  the  Deputy  Kemombrancer,  to  whom  it  was  ordered  that  it 
should  be  referred,  to  take  an  account  of  principal,  interest,  and  costs,  due  to  certain 
claimants  under  mortgages  ;  with  the  usual  directions ;  and  that  the  Deputy  Remem- 
brancer should  pay  the  Solicitor  of  the  Treasury,  the  costs,  to  be  taxed,  and  the 
expenses  of  the  Crown  in  enforcing  the  [68]  payment  of  the  said  debts,  out  of  the 
purchase  money,  and  pay  the  remainder  into  the  receipt  of  the  exchequer,  in  reduction 
of  the  Treasury  debt  of  100,0001.  In  Februaiy  ISOl,  certain  other  persons,  interested 
in  various  ways  in  the  property  of  the  defendaut.s,  by  mortgage  and  otherwise,  appeared 
and  claimed  ;  when  it  was  referred  to  the  Deputy  Remembrancer  to  ascertain  all  those 
claims, — the  priority  of  the  respective  incumbrances — of  all  other  claimants, — and  of 
the  debts  due  to  the  Crown,  with  regard  to  each  other ;  which  was  reported,  and 
confirmed. 

The  Deputy  Remembrancer  certified,  by  a  subsequent  report  of  the  IGth  of  July 
1808,  that  the  defendants  had  entered  into  a  bond,  dated  7th  February  1798,  to  his 
Majesty,  in  100,000l.,  foi'  the  performance  of  a  contract  with  the  Commissioners  of 
the  Navy,  to  furnish,  for  the  naval  service  in  India,  star  pagodas  to  the  amount  of 
50,0001.,  which  he  afterwards  failed  to  pei'form  ;  that  the  Lords  of  the  Treasury,  by 
warrant  of  -tth  December  1797,  directed  the  Paymasters  General  to  pay  the  defendants, 
Boyd,  Bentield  and  Co.  100,0001,,  to  lie  by  them  remitted  to  the  Deputy  Paymaster 
at  the  Cape,  for  the  supply  of  the  troops  there ;  which  was  accordingly  paid  to  them 
on  the  9th  June  1798,  but  had  not  been  by  them  remitted  to  the  Cape  :  that  extents 
(as  above  mentioned)  had  issued,  under  which  the  estates  in  Hertfordshire  were  seized  : 
that  the  indentuies  of  lease  and  release,  (the  mortgage),  bearing  date  the  3d  and  -Ith 
July,  had  been  executed  to  Wall  and  [69]  Hoare,  for  securing  the  sum  of  80,0001.  : 
that  a  commission  of  bankruptcy  issued  against  Boyd  and  Co.  2.3th  March  1800  ;  and 
that  defendants  were  chosen  assignees  of  their  estate  and  etlects,  to  whom  a  bargain 
and  sale,  and  assignment  thereof,  was  executed,  'jth  April  1800. — He  then  found  that 
the  charge  of  his  said  Majesty,  in  respect  of  the  said  contract  and  bond,  of  the  7th 
February  1798,  was  first  in  point  of  priority  ;  that  the  said  charge  of  his  Majesty,  in 
respect  of  the  draft,  bearing  date  9lh  June  1798,  issued  in  consequence  of  the  said 
warrant  of  4th  December  1797,  was  second;  the  charge  of  the  .said  Wall  and  Hoare, 
in  respect  of  their  said  mortgage,  was  third ;  and  tha't  the  charge  of  the  assignees  of 
the  bankiupts,  under  the  bargain  and  sale,  was  last  in  point  of  priority. 

The  claims  on  the  Dorset  estates  seised,  and  their  respective  properties,  were  also 
referred  and  reported  ;  but  the  money  produced  by  that  sale  was  insufficient  to  satisfy 
the  navy  debt,  which  stood  first. 

And  he  certified,  by  the  same  report,  that  he  found  there  was  then  due,  in  respect 
of  the  said  contract  or  bond,  the  whole  of  the  said  sum  of  50,0001.,  mentioned  in  the 
said  contract,  together  with  the  sum  of  2.3,8.321.  14s.  3d.  for  interest  :  and  he  found 
that  his  Majesty  had  received  and  retained,  in  respect  of  the  saii]  sum  of    100,0001., 
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issued  on  the  treasury  waiiaiit,  sums  amounting  to  43,3o4i.  Is.  'Ml.  :  reihuiug  that 
debt  to  5(i,()()51.  18s.  9d.,  which  he  found  to  be  the  balance  then  [70]  <lue  ;  that 
80,0001.  was  still  due  to  Wall  and  Hoaie,  the  mortgagees,  with  40,1311.  10s.  for 
interest,  from  the  said  4th  July  1798  to  the  said  Kith  July  1808,  amounting  together, 
to  120, 1, '5 11.  10s.  due  on  the  mortgage. 

That  ro[)ort  was  excepted  to,  on  the  part  of  the  Crown,  Ijecau.se  the  interest  had 
been  comi)uted  from  the  time  when  the  bills  given  liy  Boyd  and  Co  had  become 
payable  ;  whereas  it  should  have  been  computed  from  the  date  of  the  contract  and 
bond  :  and  it  was  ordered,  that  the  Deputy  Remembrancer  should  amend  his  report 
accordingl)'. 

On  the  2d  March  1809,  an  order  was  made,  on  the  motion  of  the  Solicitor  (ieueral, 
that  the  purchasers  of  the  estates  seized  under  the  extents,  and  all  claimants  theieon, 
should  shew  cause,  on  the  first  day  of  the  next  Easter  Term,  why  the  Deputy 
Remembraiicei'  should  not  paj',  out  of  tlie  funds  and  cash  in  Court,  in  trust  in  these 
causes,  the  sum  of  .50,0001,  due  on  the  Navy  bond,  and  al.so  the  26,1021.  14s.  9d.  for 
interest  uj)  to  the  16th  July  1808,  (the  date  of  the  Master's  report),  making  together, 
the  sum  of  76,1021.  14r.  9d.,  to  the  Treasure)'  of  the  Navy  ;  and  also  why  it  should 
not  be  referred  to  the  Deputy  Ivcmembraucer,  to  compute  interest  on  the  .said  sum  of 
76,1021.  14s.  9d.  from  the  said  Kith  July  1808,  to  the  time  of  paying  the  .said  sum 
out  of  Court ;  and  why  he  should  not  ]}ay  to  the  Solicitor  of  the  Admiralty  his  taxed 
costs  ;  which  order  was  enlarged,  and  in  the  mean  time  (Uth  June  1809)  it  was  referred 
to  the  Deputy  [71]  Kemcmbrancer  to  inquire  of  Mrs.  BeiiKeld's  claim  of  dower,  and 
other  subjects,  on  which  he  afterwards  made  his  report. 

:k\  March. — Jervisand  VVyatt,on  the  partof  the  Navy  Board, and  Daunceyand  Abliott 
for  the  Treasury,  now  moved,  in  pursuance  of  notice,  that  the  Deputy  Remembrancer's 
report,  of  23(1  February  181.5,  might  be  conlirmed  ;  and  that  it  might  be  referred 
back  to  him,  to  conipule  subseipient  interest  on  the  sum  of  78,1021.  14s.  9d.  by  his 
report  of  the  4th  of  iVlay  1.S09,  certiKed  to  be  due  to  his  Majesty,  for  principal  and 
interest  on  the  contract  and  bond  therein  mentioned  ;  and  that  it  should  be  paid  out 
of  the  siun  of  70,3371.  17s.  lid.  .3  per  cent,  consols,  now  standing  in  the  name  of  the 
Deputy  Remembrancer,  to  the  credit  of  this  cause,  and  arising  out  of  the  jnirchase 
money  of  the  estates  .seized  and  sold  under  the  Dorset  extents,  (after  cert.iin  deduc- 
tions paid  to  other  claimants),  to  the  Treasurer  of  the  Navy  ;  and  to  pay  out  of  the 
proceeds  of  the  estates  sold  under  the  Hertfordshire  extents,  what  may  afterwards 
remain  due  of  the  Navy  debt,  and  costs ;  and  that,  after  such  payment,  he  should, 
out  of  the  funds  in  Court,  arising  from  the  sale  of  the  Hertfordshire  estates,  pay  the 
sum  of  56,6551.  1 2s.  9d.,  ilue  to  the  Crown  in  respect  of  the  money  issued  on  the 
Treasury  warrant ;  and  that  he  should  com])Utc  interest  on  that  sum,  from  the  .said 
Kith  July  1808,  to  the  time  of  jjayment. 

The  Cotuiscl  for  the  Ciown  contended,  that  the  Di'])uty  iiemembraucer's  report 
operated  in  the  [72]  iiattue  of  a  judgment  ;  and  that  the  delit  found  to  lie  due,  should 
therefore  carry  interest  from  the  time  of  its  confirmation.  With  respect  to  the  Navy 
debt,  there  could  be  no  doubt,  as  that  was  a  specialty  debt.  The  only  (piestion  there 
would  be,  whether  the  interest  was  to  be  computed  on  the  original  debt  of  50,0001. 
alone,  or  on  the  aggregate  sum  of  78,1021.  14s.  9d.,  to  which  it  had  increased  by  the 
subseipient  accunuilation  of  interest,  and  to  which  it  had  been  found  to  amount,  by 
the  Deputy  Remembrancer,  at  the  date  of  his  report. 

This  claim  is  on  a  bond,  in  a  penalty  of  100,0001.,  and  the  Crown  has  a  right  to 
interest  up  to  the  amount  of  the  penalty.  It  is  clear  that,  in  the  case  of  a  mortgage, 
the  whole  sum  ii(|uidated  l)y  the  report  carries  iTiterest,  as  was  held  in  Onua;  v.  Hnnter 
(2  Ves.  159);  and  it  caiuiol  be  contended,  thai  a  subsei|Ueut  incumbrancer  should  be 
put  m  a  better  situation  than  the  Crown,  which  is  reported  to  have  the  prioiity 

As  to  the  Treasury  delit,  although  originally,  pci'haps,  .a  simple  contract  debt,  yet 
when,  by  the  exertions  of  the  Crown,  the  debt  has  been  recorded  and  recovered,  (for 
the  in(|uisitions  were  not  traversed),  and  the  money  paid  into  Court,  it  became  the 
properly  of  the  Crown  ;  and  if  certain  claims  which  were  then  made,  prevented  the 
Crown  from  receiving  the  money,  that  share  of  the  fund  to  which  it  was  afterwards 
ascertained,  by  the  report  conlirmed,  that  the  Crown  was  justly  entitled,  ought  to 
carry  [73]  interest  from  the  time  when  that  right  had  been  so  estalilished,  and  was 
formally  acknowledged  :  had  it  not  been  for  those  claims,  the  Crown  would  have 
actually  received  the  money,  and  then   it  would   have   been  made  pioiluetive ;  .and 
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when  the  difficulties  which  stood  in  the  way  of  the  payment  to  the  Ci'own  are  removed, 
the  sum  due  should  carry  interest,  as  being  the  property  of  the  Crown,  vested  by  the 
effect  of  the  confirmation  of  the  Deputy'  Remembrancer's  report. 

[Thomson,  Chief  Baron.  Your  proposition  is  that,  if  not  entitled  to  interest  as 
such,  and  eo  nomine,  yet  that  you  are  entitled  to  interest  on  so  much  of  the  fund  as 
was  purchased  with  the  Crown's  mone^'.] 

It  is  certainly  not,  strictly,  interest  on  the  debt  due  to  the  Treasury,  which  the 
Grown  is  now  seeking  to  have  computed  ;  but  merely  that,  in  the  mean  time,  until 
the  rights  of  other  claimants  are  adjusted,  the  settlement  of  which  delays  the  actual 
payment  of  the  money  to  the  Treasury,  the  sums  reduced,  as  it  were,  into  possession 
by  the  Crown,  and  ultimately  declared  by  the  Deputy  Ueraembrancer's  report,  (which, 
in  this  Court,  is  in  the  nature  of  a  judgment),  to  have  been  recovered  by  the  Crown 
l^rocess,  as  constituting  the  Crown's  debt,  may  cai'ry  interest,  to  be  invested  with  the 
principal,  for  the  benetit  of  the  Crown,  until  it  shall  be  paid.  From  the  return  of  the 
in(iuisition,  the  debt  was  no  longer  a  simple  contract  debt, 

[By  the  Court.  The  debt  is  on  record  at  the  [74]  return  of  the  inqui.sition,  and 
becomes  a  specialty  debt.  It  could  not  otherwise  bind  the  lands  ;  were  it  still  a 
simple  conti'act  debt,  the  Crown  could  not  resort  to  the  real  estates.] 

The  Treasury  only  require  interest  from  the  time  that  that  part  of  the  funds  in 
Court  which  was  claimed  by  the  Crown,  was  finally  declared  liy  the  Court,  through 
the  medium  of  the  Deputy  Rememlirancer,  to  be  the  right  of  the  Crown.  That  part 
of  the  fund  has,  among  the  rest,  been  made  proilucti\c  ;  and  the  Crown  claims  the 
interest  made  by  that  principal  which  has  been  declared  to  be  its  property. 

Martin  and  Abercrombie  appeared  on  the  behalf  of  two  of  the  vendees,  under  the 
sale  of  the  estates  seized. 

Shadwell,  for  the  unsatisfied  mortgagees,  and 

Forblanque,  and  Phillimore,  for  the  a.s.signees  under  the  commission,  opposed  the 
motion  ;  insisting,  that  the  Crown  had  no  title  to  interest  on  the  present  entire 
amount  of  the  Navy  debt,  as  augmented  by  the  subsequent  accrual  of  interest,  nor  on 
the  Treasury  debt  at  all  ;  that  being  a  mere  simple  contract  debt,  and  therefore  not 
carrying  interest  pending  proceedings  in  courts  of  equity,  in  diminution  of  the  general 
fund  ;  and  if  it  were  allowed  in  the  present  case,  there  would  be  no  surplus  left.  The 
report  could  neither  give  a  new  character  of  principal,  to  the  interest  on  the  Navj' 
debt,  in  the  first  case  ;  or  alter  the  oiiginal  nature  of  the  [75]  Treasury  debt,  in  the 
latter.  As  to  the  debt  having  become  recovered  money,  fi-om  the  date  of  the  report, 
that  is  not  so,  for  there  must  have  been  a  specific  appropriation  of  so  much  of  the 
fund  by  the  report,  to  have  enabled  the  Crown  to  claim  interest  on  that  ground  :  and 
there  was  no  such  appropriation  here.  There  has  been,  indeed,  an  order  to  shew 
cause,  why  the  money  should  not  be  paid  to  the  Crown  ;  but  that  order  was  enlarged, 
and  has  never  been  made  absolute.  If  the  Treasury  debt  has  a  priority,  (as  it  has 
been  leported  to  have),  it  is  fiom  its  prior  date,  and  that  is  the  7th  June  1798,  when 
the  Crown's  money  came  to  the  hands  of  the  bankrupts.  The  mortgage  to  Wall  and 
Hoare,  bears  date  the  9th  June  1798  ;  therefore,  the  priority  found  by  the  report,  is 
the  priority  of  a  simple  contract  debt  which  did  not  carry  interest,  and  that  debt  was 
not  found  by  inquisition  till  the  12th  March  1799.  In  the  case  cited,  the  main 
question  was,  whether  certain  annuitants,  and  legatees  were  entitled  to  interest,  upon 
what  was  due  to  them,  from  the  confirmation  of  the  report;  and  the  chancellor  held, 
that  they  were  not.  Perhaps  they  rely  on  what  was  there  thrown  out  as  to  the  case 
of  a  mortgagee ;  and  certainly,  the  chancelloi'  said,  where  the  owner  comes  to  redeem 
a  forfeited  mortgaged  estate,  and  the  Court  orders  that  on  payment  on  such  a  day,  he 
shall  redeem,  and  he  lets  the  day  elapse,  of  course  he  must  pay  interest;  But  the 
Crown  is  not  in  the  situation  of  a  mortgagee  :  it  is  not  a  specific  incumbrancer  ;  and 
the  claim  of  interest,  as  now  made,  is  not  on  the  ground  of  the  debt  having  been 
found  by  the  inquisition,  but  by  the  Deputy  Remembrancer's  [76]  report.  If  what  is 
sought  by  the  present  application  weie  practicable,  it  would  lie  established  l)y  numerous 
instances  of  its  occurrence.  Vet  the  Crown  has  not  been  able  to  find,  among  the 
records  of  the  Courts  of  Equity,  one  case  in  support  of  this  novel  and  extraordinary 
motion,  which  is  as  little  founded  in  principle  as  in  practice.  There  can  be  no 
difference  between  the  Crown  and  a  subject ;  and,  hard  as  it  may  seem,  the  cases  arc 
all  agiiinst  giving  interest  lo  simple  contract  claimants,  even  where  the  refei'ence 
ordered  may  ha\c  been  pending  for  many  years,  as  w.is  the  case  with  the  legatees  of 
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the  Duke  of  yueensbiuy,  who  were  not  permitted  to  have  the  stock  appropriated. 
In  the  case  cited,  of  Creun'  v.  Hunter,  it  was  observed,  that  the  funds  being  productive 
makes  uo  difference.  A  simihu'  question  was  brought  before  the  Court  on  a  former 
occasion,  in  The  King  v.  Rumbold,  and  failed. 

It  was  objected  to  the  mode  of  the  present  application,  that  it  should  have  come 
on  in  the  form  of  exceptions  to  the  Deputy  Kemembrancer's  report ;  otherwise,  the 
Court  would  be  discussing  points  which  it  is  the  duty  of  that  officer  to  settle  lietwecu 
parties. 

The  Court,  considering  it  a  question  of  great  importance,  took  time  to  give  their 
opinion. 

22d  December. — The  question  was  this  day  again  brought  before  the  Court  on 
minutes  proposed,  in  the  form  of  an  application  for  further  directions  on  the  report. 
The  admiralty  having,  in  the  mean  time,  abandoned  [77]  the  claim  for  interest  on  the 
whole  liquidated  sum  found  to  be  due  to  the  Board,  the  only  remaining  point  was, 
whether  the  claim  of  interest  by  the  Crown,  on  the  Treasury  debt,  could  be  supported 
as  a  legal  or  ecjuitable  right.  The  general  tenor  of  the  arguments  was  much  the 
same  as  on  the  foiiner  occasion.  As  there  existed  a  difi'erence  of  opinion,  the  Court 
delivered  their  opinions,  seriatim. 

Thomson,  Chief  Baron.  The  Crown's  debt  having  been  brought  into  Couit  l)y 
tiie  proceedings  under  the  extent,  must  necessaril}'  form  a  part  of  the  funds  standing 
in  the  Deputy  Kemembrancer's  name,  to  the  credit  of  this  cause.  It  seems  to  me, 
therefore,  that  the  single  inquiry  which  we  have  to  institute,  on  the  present  occasion, 
is,  what  part  of  the  fund  belongs  to  the  Crown,  as  representing  the  debt  found  to  be 
due^  When  that  is  once  ascertauied,  all  the  interest  and  dividends  that  have  accrued 
on  it  from  that  time,  follow  the  principal,  and  is  as  much  the  property  of  the  Crown 
as  the  principal  itself. 

(iK.viiAM,  Baron.  I  do  not  recollect  this  question  ever  having  been  considered 
before  ;  but  there  is  a  principle  in  this  Court,  that  the  Ci'own's  debt  being  ascertained 
and  put  on  record  has,  to  all  intents  and  purposes,  the  effect  of  a  judgment ;  and  if, 
in  the  execution  of  that  judgment,  the  money  is  brought  into  Court,  from  that 
moment,  it  appears  to  me,  that  the  claim  of  the  Crown  attaches  ;  and  though  it  is  not 
specifically  appropriated,  the  Crown  [78]  liaving  that  money  in  Court,  on  its  seizure  by 
the  hands  of  the  Sheritl',  it  is  from  that  moment  applicable  to  the  discharge  of  the 
Crown's  deljt.  If,  therefore,  when  it  is  brought  into  Court,  though  nuxed  with  funds 
applicable  to  other  debts,  and  that  compound  fund  is  invested,  you  involve  in  the 
investment,  that  part  of  the  fund  which  is  the  Clown's,  and  is  only  not  in  the 
Treasury,  because,  from  the  natural  delay  which  takes  place  in  the  investigation  of 
certiiin  claims,  it  could  not  be  immediately  paid  in.  I  conceive  it  is  the  duty  of  the 
Court  to  uphold  the  Crown's  remedy,  and  follow  up  the  money  of  the  Crown,  when 
once  brought  into  Court,  though  not  speciiieally  appropriated  ;  and  when  the  Court 
perceives  that  the  money  is  actually  made  a  productive  finid,  I  do  not  see  that  it 
should  be  less  bcnclicial  to  the  Crown,  because  it  is  involved  with  othci'  sums 
applicable  to  ditlorent  purposes.  Therefore,  with  deference  to  my  learned  l)rother 
Kichards,  whose  being  of  a  did'erent  opinion  should  excite  nnirli  doubt  in  my  mind,  I 
should  ha\e  thought  I  saw  clearly,  that  the  Crown  had  a  light  to  the  money,  and  to 
take  it,  as  well  as  what  it  produced,  as  appurtenant  to  the  principal  sum.  On  that 
view,  it  appears  that  the  course  is  plain  and  distinct;  thomonc)'  is  the  property  of  the 
Crown,  and  the  Crown  is  as  much  entitled  to  the  produce  of  it,  as  to  the  principal  sum. 

Wood,  15aron.  I  must  own,  I  am  of  the  same  opinion  ;  an  extent  has  issued  at 
the  suit  of  the  Crown,  and  the  money  has  been  actually  levied  under  it.  From  that 
time  it  becomes  the  i)ropeity  [79]  of  the  Crown  ;  but  it  happens  there  are  some  claims 
made  on  it  by  other  people,  which  prevents  its  immediate  appropriation  ;  and,  there- 
fore, it  is  said,  it  cannot  be  made  ])i-oductiv(^  to  the  (Jrown.  But  the  King  was 
entitled  to  it  the  instant  it  was  levied,  and  if  it  h.ul  then  been  paid  o\er,  niighl  have 
been  made  a  jnotit  on  it.  In  the  mean  tinu;,  il  is  invested  in  tiic  funds,  and  [iroduces 
a  profit.  Now,  I  am  of  opinion  that  the  money  having  liccn  once  levied,  is  appropri- 
ated by  law  at  the  return  of  the  execution,  for  the  bcnelit  of  the  Crown  ;  and  that  it 
being  from  that  moment  the  property  of  the  Crown,  the  Crown  is  consequently 
entitled  to  the  interest  and  dividends  accruing  fi-om  it. 

Kic'ii.VKDS,  Baron.  It  gives  me  great  pain  to  dilVcr  from  .Tuilges  of  so  muuh 
more    experience,  especially   on   a   ease  whicli   has   l)cen  su  lilllc  liefore  my    notice. 
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I  have  iii<|iiiied  anxiously,  whether  there  is  any  difference  in  hiw,  between  the  case 
of  the  Clown  and  of  a  subject.  No  authority  has  yet  been  cited,  to  shew  that 
any  distinction  at  all  exists.  I  am  therefore  left  to  consider,  wdiether  there  is  any 
distinction  in  principle  ;  and  I  cannot  di.scover  any.  It  appears  that  the  Crown  ha.s, 
by  its  execution,  done  that  which  a  subject  might  have  done  by  execution  on  a 
common  judgment.  The  money  is  brought  into  Court  by  the  levy  on  the  part  of  the 
Crown,  it  is  true  ;  but  when  it  is  there,  it  is  the  money  of  the  Crown,  certainly,  but 
only  so  far  as  it  has  prioiity  of  the  other  persons  who  have  claims  on  that  money  :  and 
the  Crown,  as  it  appears  to  me,  is  in  the  same  situation  here  as  any  other  claimant.  The 
[80]  Crown,  it  is  true,  is  to  be  paid  first  ;  Init,  if  this  were  the  case  of  a  common 
suitor,  every  man's  experience,  I  think,  goes  with  me  in  saying,  that  he  would  have 
no  immediate  title  to  the  funil  itself.  You  are  only  to  take  the  fund  as  a  secui-ity, 
to  be  turned  into  money,  to  pay  that  which  is  due  for  principal  and  interest.  Now, 
in  this  case,  if  the  Ci  own  had  a  charge  upon  the  estate,  which  was  clear  and  be^'ond 
all  doubt,  the  Crown  might  have  applied  for  an  appropriation.  If  an  appropriation 
had  been  made,  there  is  no  doubt  the  Crown  would  have  been  entitled  to  the 
sum  set  apait,  but  only  as  a  common  suitor  would  be,  who  has  a  charge  made  distinct 
by  the  Court,  by  an  appropriation,  which  is  a  very  common  case.  Nothing  of  that  sort 
takes  place ;  and,  at  this  moment,  the  fund  is,  in  Court,  applicable  to  the  payment 
not  only  of  the  Crou  n,  but  of  all  the  other  incumbrancers,  equally,  without  any  priority 
in  point  of  time  of  payment,  pioxideil  the  fund  is  sufficient  to  pay  all  the  claims  on  it. 
The  case  of  Tciv  \.  Loid  If'intcrlon  (1  Yes.  4-51,  and  3  Br.  C  C.  489)  must  be  in 
every  one's  recollection.  There,  after  a  very  long  delay  in  the  Court  of  Chancer^', 
and  the  Master's  Office,  the  fund  (which  was  not  at  first  nearly  sufficient  to  pay  the 
creditors,  and  whose  fuml  it  was  at  that  moment,  because  no  one  else  could  make  a 
claim  to  any  part  of  it,  there  being  at  first  no  residue  likely  to  remain  after  payment 
of  the  debts),  increased  so  considerably  during  the  discussion  of  the  questions  which 
arose  in  that  case,  [81]  that  the  creditors  were  paid  all  that  was  due,  and  the  family 
received  a  very  large  surplus,  in  consequence  of  a  rise  in  the  funds.  Now,  that  case 
I  conceive  to  be  an  authority,  « ith  respect  to  suitors  in  general ;  and,  as  nobodj'  has 
shewn  me  that  there  is  a  difference  between  the  case  of  the  Crown  and  any  other 
suitor,  I  cannot  see  any  ditterence  between  that  case  and  this  ;  nor  can  I  see  that, 
because  the  Crown's  execution  sells  the  estate,  that  confeis  such  a  pi-esei}t  title  to  its 
share  of  the  fund,  as  to  give  a  right  to  the  produce  arising  from  it  from  that  time  ; 
but  that  all  other  claims  are  to  be  equally  considered,  as  well  as  that  of  the  Crown. 

IvATT  .AND  Others  v.  Wakd.  Saturday,  i'id  December.  11th  November  181-5. 
— The  Examiners  of  this  Court  have  no  authority  to  examine  witnesses  at  a  greater 
distance  from  London  than  ten  miles,  unless  bj'  consent;  &  such  consent  must 
be  express. — They  may  examine  witnesses  brought  up  to  town  fiom  any  part  of 
the  kingdom  :  sed  quicre,  whether  a  subpiena  lies,  to  bring  the  witnesses  to 
London. 

Dauncey,  and  Parker,  moved,  to  suppress  the  examination  of  witnesses  taken  on 
behalf  of  the  Plaintift',  before  J.  Elderton,  one  of  the  Examiners  of  this  Court,  at 
Cambridge,  on  the  25th  September  last;  and  that,  in  the  mean  time,  publication 
might  be  suspended. 

The  motion  was  founded  on  the  affidavit  of  the  defendant's  solicitor  ;  which  stated, 
that  notice  had  been  served  on  their  clerk  in  Court,  by  the  plaintiff's  .solicitors,  of  the 
examination,  now  sought  to  be  set  aside,  being  about  to  take  place  at  Cambridge, 
[82]  on  the  2.3th  September,  "  when  and  where  (the  notice  added)  "the  above-named 
defendant,  and  an  Examine)'  or  Commissioner  on  his  behalf,  may  be  present,  if  it  is 
thought  pi'oper ; "  but  that  they  having  been  advised  that  such  examination  would  be 
wholly  irregular,  gave  notice  that  they  would  not  attend,  but  should  mo\'e  the  Court 
to  suppress  anj'  such  depositions  as  should  be  taken,  for  irregularity,  with  costs — that 
the  plaintift''s  clerk  in  Court,  afterwards  called  and  informed  deponent,  that  the 
intended  examination  would  be  regular,  but  that  the  notice  of  it  should  have  been 
accompanied  with  an  undertaking,  on  the  part  of  the  plaintiffs,  to  be  at  the  charge  of 
the  witnesses  comitig  to,  and  returning  from  London,  for  the  purpose  of  cross-exam- 
ination, if  required ;  that  that  undertaking  he  then  proposed,  which  this  deponent 
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dccliiiuil  tu  at-ccpt, — that,  on  the  L'Ist  Suptcml)er,  such  an  uiidcitaking  was  sent  to 
deponent,  who,  not  being  satisfied  with  the  terms  of  it,  I'etnined  it  to  phiintitt"s 
solicitois,  on  the  2M,  with  a  draft  of  such  an  undertaking  as  deponent  would  consent 
to  receive,  (the  material  alteration  in  which,  from  the  one  already  tendered,  consisted 
in  the  introduction  of  a  stipulation,  that  "no  person  to  be  examined  should  be  owners 
or  occupiers  within  the  parish  *  of  Cottenham,  or  be  in  any  niainier  interested  in  the 
decision  of  this  cause) '' — that  that  undertaking  was  returned  [83]  to  the  deponent 
on  the  :?r)th,  signed  by  the  plaintifl's  solicitors,  with  an  omission  of  that  pait  of  it 
only,  which  excluded  the  owners  or  occupiers  of  lands  from  cxannnatiou,  accompanied 
with  a  notice  of  the  names  of  the  witnesses  intended  to  be  examined. 

The  examination  of  the  witnesses  took  place ;  and  the  plaintifl's  obtained  an  order, 
on  the  6th  November,  that  publication  should  pass,  unless  cause  should  be  shewn  on 
that  day  se'nnight. 

In  support  of  the  motion  it  was  insisted,  that  the  examination  was  irreguhir,  and 
contrary  to  the  estaljlished  practice  and  rule  of  the  Court.  In  Fowler's  Practice 
(vol.  ii.  p.  62),  it  is  said,  that  "  By  the  2.5th  general  rule  of  this  Court,  no  commission 
to  examine  witnesses  is  to  be  executed  in  London,  or  within  ten  miles  thereof, 
without  leave  of  the  Court  first  had  upon  an  affidavit,  of  the  inability  of  a  witness  to 
travel,  or  otlier  special  cause  ;  otherwise,  depositions  so  taken,  are  to  stand,  ipso  facto, 
suppressed.  The  Lord  Chief  Baron,  and  the  rest  of  the  Barons  of  the  coif,  have  each 
of  them  a  sworn  Examiner,  duly  authorized,  whose  ottice  it  is  to  examine  all  witnesses 
in  causes  arising  in  London,  or  within  ten  miles  thereof." 

There  is  no  instance  of  an  Examiner  ever  having  exceeded  that  distance  ;  and,  in 
so  doing,  he  exceeds  his  authoiity. 

[84]  [Thomson,  Chief  Baron.  There  must  necessarily  be  some  restriction.  An 
Examiner  has  no  power  to  administer  an  oath  ;  he  is  merely  an  officer  appointed  to 
examine  witnesses  for  the  Baron  whom  he  represents.] 

In  this  instance,  the  witnesses  had  been  sworn  before  tlie  Lord  Chief  Baron,  mi 
the  circuit,  at  Cambridge  ;  but,  at  so  great  a  distance  from  London,  the  Exauiiiicr  li.id 
no  right  to  examine  without  a  special  commission. 

[Thomson,  Chief  Baron,  (having  referred  to  the  olHcer).  There  is  no  instance  of 
an  Exaniin<M-  examining  on  a  commission.  It  always  goes  to  special  commissioners  ; 
and,  if  an  Examiner  should  be  named  as  one,  the  other  party  wouUl  have  a  right  to 
strike  him  ort.J 

This  mod(!  of  proceeding  would  preclude  him  from  so  doing;  and  the  Examiiu'r, 
having  examined  in  chief  at  Cambridge,  would  have  had  no  right  to  cross-examine 
the  witnesses  here  in  London,  for  l>oth  examinations  must  take  place  concurrently. 
Nor  was  there  any  consent  given  on  the  ])art  of  the  defendant  which  might  be  said  to 
justify  this  departure  fiom  the  rule;  for  the  undertaking  required  by  his  advisers  was 
not  signed,  as  drawn  up  ]iy  them,  by  the  plaintill's  agents.  There  can  be  no  pietence, 
tiicrcfore,  for  allowing  these  depositions  to  |)uss  publication. 

Fonblaiii(ue,  Martin,  and  Meggison,  on  the  [85]  other  side,  contended,  that  even 
if  it  weie  ailmittcd  that  there  existed,  in  ]ioiiit  of  fact,  such  a  rule  as  that  the 
I'^xaminer  could  not  exercise  his  function  beyond  ten  miles  from  London,  yet,  his 
ollice  being  founded  on  considerations  of  convenience  to  suitors,  tlic  rules  which 
govern  his  otlicial  proceedings  should  not  be  treated  as  so  strict  and  intlexil)le,  .as  not 
to  bend  to  the  object  of  its  institution,  particul.arly  wheie  l>oth  parties,  to  save 
expense,  anrl  foi'  nnitual  accommodation,  agree  to  dep,iit  from  the  regular  course.  It 
is  not  shewn,  that  there  is  any  such  rule  or  piactice  limiting  the  extent  of  tiio 
Examiner's  jjower  ;  and  the  next  sentence  in  Fowler's  Practice  to  the  passages  (|Uoted, 
is,  "  Hut  witnesses  may  be  examined  before  a  Baron,  though  the  cause  m.ay  arise  in 
the  most  remote  jiart  of  the  kingdom.  And,  in  page  I.i3,  is  this  pas.sage,  (afttu- 
advertiiig  to  the  pfiwcr  of  each  of  the  Barons  to  appoint  a  sworn  otlicer  to  examine 
witnesses  brought  l)(!fore  them);  "And  though  the  2.")th  gener.al  rule  of  the  Coin't 
directs,  that  a  commission  to  examine  witnesses  shall  not  issue  within  ten  mih^s  of 
London,  it  does  not  prescribe  any  limits  to  tiie  examination  of  witnesses  before  .i 
Baron,  in  causes  arising  in  any  part  of  the  kingdom,  where  it  is  for  the  convenionco  or 

*  The  bill  was  filed  against  the  reclor  (jf  tlie  |)arisli  of  Codcrdiam  com.  Cambridge, 
for  a  discovery,  tii  aid  the  defence  nf  I  he  plain!  ill's  in  a  suit  of  I  he  rector  against  llu-m, 
for  tithes. 
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aeeommodation  of  any  of  the  parties  that  their  witnesses  should  be  examined  before  a 
Baron  in  London."  Now,  the  examination  before  the  officer  is  precisely  the  same 
thing.  The  course  is,  to  prepare  the  interrogatories,  then  the  witnesses  are  sworn 
before  a  Baron  truly  to  make  answer  ;  and  counsel  are  responsible  that  the  interro- 
gatories [86]  contain  nothing  improper;  and  the  witnesses  are  then  examined  by  the 
Examiner. 

In  any  point  of  \iew,  there  has  been  no  such  irregularity  here  as  to  entitle  them 
to  call  on  the  Court  to  suppress  the  depositions  ;  for  even  if  there  should  have  been 
any  irregularity  in  the  form  of  the  proceeding,  all  the  material  requisites  established 
by  the  Court  have  been  observed  and  complied  with.  The  Examiner  was  as  ministeri- 
ally competent  to  examine  at  Cambridge,  as  to  have  examined  here.  It  is  the 
constant  practice  to  bring  up  witnesses  to  be  examined  ;  and  what  irregularity  is 
there,  where  convenience  arises,  in  the  Examiner  going  to  the  witnesses?  The  cause 
too,  (it  should  be  observed),  now  stands  within  thiit\'  of  being  heard. 

[Richards,  Baron.  Is  there  any  instance  to  be  found,  either  in  this  Court  or  the 
Courts  of  Chancery,  of  such  an  examination  having  been  proceeded  on  without 
consent  ?] 

Then  the  question  will  arise,  whether  there  has  not  been  a  consent  here,  or  at 
least,  that  which  may  be  considered  equivalent  to  a  consent.  The  undertaking 
proposed  was  adopted,  certainly  with  an  alteration,  but  such  an  alteration  as  could 
make  no  substantial  difference  in  effect.  The  words  occupiers  of  land,  were  struck  out, 
because  there  might  be  some  who,  though  occupiers,  might  nevertheless  not  be 
interested  ;  and  they  would  have  been  necessarily  admissible,  or,  if  interested,  their 
depositions  would  have  been  suppressed,  of  course.  Two  or  three  [87]  instances 
were  produced  of  cases  where  the  Examiner  had  acted  be3'ond  the  limit  now  con- 
tended for,  but  these  were  by  consent. 

l)auncey,  in  reply,  submitted  that  the  practice,  according  to  Fowler,  was  dearl}' 
with  the  defendant.  It  is  expressly  stated,  that  an  Examiner's  office  is  to  examine 
witnesses  in  causes  arising  in  London,  or  within  ten  miles  thereof;  but  (it  is  added) 
witnesses  may  be  examined  before  a  Baron,  where  the  cause  arises  in  the  most  remote 
part  of  the  country,  making  an  express  distinction. 

[Thomson,  Chief  Baron.  That  is  an  improper  distinction  :  there  is  an  incorrectness 
in  so  attempting  to  distinguish  the  officer  from  the  Baron.  The  examination  of  an 
Examiner  must  be  taken  to  be  the  examination  of  the  Baron,  before  whom  the  witness 
was  sworn.] 

On  the  other  side,  in  point  of  practice,  no  instance  can  be  produced  of  its  ever 
having  l>een  done  ;  in  the  cases  cited,  the  distance  has  been  within  ten  miles,  or  there 
has  been  an  express  consent :  but  it  is  even  doubtful,  whether  consent  would  cure  the 
irregularity.  Parties  are  not  entitled  to  dispense  with  the  rules  of  Court  on  the  score 
of  convenience  ;  all  they  can  be  entitled  to  do,  would  be  to  bring  it  before  the  Court. 
There  is  not  even  convenience  here,  or  a  saving  of  expense,  to  exeu.se  it;  for  it  seems, 
if  the  witnesses  might  be  examined  in  chief  at  Cambridge,  they  must  be  cross  examined 
here.  The  question  is,  whether  there  is  [88]  any  rule ;  and  whether  it  must  prevail, 
oi'  may  be  dispensed  with  ? 

Thomson,  Chief  Baion,  now  delivered  the  opinion  of  the  Court.  His  Lordship 
took  a  succinct  view  of  the  object  of  the  motion,  and  the  mode  in  which  it  had  come 
before  the  Court.  On  the  terms  of  the  first  notice  which  had  been  given  of  the 
examination  intended  to  take  place,  his  Lordship  observed,  that  he  could  not  under- 
stand that  part  of  it  which  related  to  the  attendance  of  an  Examiner  or  Commi.ssioner, 
on  behalf  of  the  defendant,  as  such  examinations  were  always  proceeded  in  ex  pai-te, 
and  one  Examiner  was  sufficient ;  nor  could  any  other  be  necessary  or  proper  :  and  as 
to  the  attendance  of  a  Commissionei-,  there  certainly  could  have  been  no  such  person. 

On  the  proposed  amendment  of  the  undertaking,  which  required  that  no  occupier, 
or  other  person  interested  in  the  event  of  the  cause,  should  be  examined  in  support 
of  the  modus,  he  observed,  that  that  would  render  it  necessary  to  inquire  what  species 
of  modus  it  was  intended  to  set  up  ;  for,  if  it  should  be  a  parochial  modus,  then, 
undoubtedly,  a  parishioner  would  be  interested.  That  amendment,  however,  was  not 
acceded  to  ;  the  examination  was  taken,  and  it  is  now  moved  to  suppress  it. 

The  (juestion,  therefore,  is  whether  the  examination  so  taken  wa.s,  under  these 
circumstances,  regular,  and  according  to  the  pi-actice  of  the  Court?  'Iherc  was  no 
consent,  in  this  ease,  that  the  exa-[89]-mination  should  take  place  ;  and  its  regularity 
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depeiuls  on  the  (iiiestion,  whether  ;ui  Examiner  of  tlii.s  Court  can  go  into  aii\-  part  of 
the  kingdom,  for  the  purpose  of  examining  witnesses. 

Now  the  rule  certainly  is,  that  the  Examiners  shall  not  have  power  to  take  examina- 
tions beyond  ten  miles  from  London  ;  and  there  does  not  appear  to  have  been  any 
instance,"  where  an  Examiner  has  ever  examined  witnesses  at  a  greater  distance. 

The  Examiners  have  authority,  certainly,  to  examine  witnesses  in  town,  when 
l)rought  up  fi'om  any  part  of  the  country  ;  but  as  to  whether  a  subpoena  would  lie,  to 
procure  the  attendance  of  witnesses,  we  do  not  at  present  give  any  opinion. 

We  think,  that  the  objection  of  the  Examiner's  having  exceeded  his  authority  in 
this  instance  is  well-founded  ;  and  that  this  examination  is  such  as  the  practice  of  the 
Court  does  not  warrant.  The  depositions,  therefore,  must  be  suppressed  ;  and,  as  the 
ground  is  irregularity,  with  costs,  of  course. 

End  of  sittings  after  Michaelmas  Terra. 

[90]     Hki'okts  of  Cases  AR(iUGD  and  Determined  in  the  Court  of 
ExcuEyuEK,  Hilary  Term,  56  Geo.  III. 

Fisher  r.  IIoikjkin.son.  Wednesday,  24th  .January  ISIG. — A  defendant  having 
moved  for  costs,  foi-  not  proceeding  to  trial  according  to  notice,  may  afterwards, 
and  in  the  same  term,  move  for  judgment,  as  in  case  of  a  nonsuit,  in  this  Court : 
but  the  Court,  oir  a  satisfactory  athdavit,  will  dischai-go  the  latter'  i-ule,  on  the 
terms  of  the  plairrtiti' giving  a  peremptory  irridcrtakiirg,  aird  paying  the  costs. 

Owen  shewed  cause  against  a  rrrle  obtained  by  Richards  last  term,  for  judgment, 
as  in  case  of  a  nonsuit,  for  not  proceedirrg  to  trial.  The  objection  made  was,  that  the 
defendarrt  had  previously,  in  the  same  term,  olitairred  arr  order  for  the  payment  of 
costs,  for  rrot  so  prweeding ;  and  thei-efor-c,  it  was  now  sirlirrritted,  that,  accoi-dirrg  to 
the  case  of  Oijlc  v.  Mol/it  (Bar'rres,  3 Hi),  irr  the  Commorr  I'leas,  the  present  rrrle  oirght 
not  to  have  been  gr-arited,  and  should  bo  dischar'ged.  It  is  true,  it  is  laid  dowrr  irr 
Tidd's  Pi-actice  (Tidd's  Practice,  p.  773),  that  the  [91]  Court  of  Commorr  Pleas  have 
since  over-ruled  that  case,  Iry  the  decisiorr  in  Ikirani  v.  llnucclld  (2  N.  K.  247) ;  but  irr 
fact,  thei'e  has  beerr,  iir  the  same  Court,  a  more  recent  determination,  in  the  case  of 
Clarke  v.  Simjmn  (4  Taunton,  591),  whei-eirr  the  docti-ine  in  Doranf,  v.  Rowelkt  is 
expressly  held  rrot  to  be  law  ;  arrd  the  Court,  therefore,  refused  to  gi-ant  the  motiorr  for' 
judgineirt,  as  iir  case  of  a  nonsuit,  after'  a  motion  for  costs  for  rrot  proceeding  to  trial  ; 
and  one  of  the  reasorrs  given  is,  that  a  deferrdant  nright  thus  put  the  plairrtiti'  to  the 
costs  of  two  motions,  to  olitain  what  the  defcinlant  rrright  have  had  orr  one  application. 

Arr  atfrdavit  was  therr  r-ead,  orr  the  par't  of  the  |)lairitifl',  statirrg  that  the  r'eason  of 
the  |)laiirtitl''s  rrot  lia\'irig  pr'ocecded  to  Ir'ial  irr  this  (;ause,  was  the  abseirce  of  a  material 
witiress,  who  could  not  be  fouird,  after-  due  diligence,  so  as  to  be  served  with  a  srrbpo'rra  ; 
and  th;il,  iher'cforc,  he  had  coiurterrrr.-uidcil  the  rrotice,  that  before,  arrd  after-  rrotice  of 
tr-ial,  he  had  r-eceivcd  .-ipplicatioris  orr  the  par-t  of  tlie  deferrdarrt,  to  settle  the  cause  by 
arbitratiorr  ;  arrd  that  the  deferrdant  had  rro  just  defence. 

Under  these  cir'cumstiinces,  it  was  submitted,  that  the  defendarrt  was  rrot  entitlcil 
to  have  the  rule  made  absolute. 

Joires,  I).  F.  in  support  of  the  irile,  r-elied  on  the  pi'actice  in  the  Coui-t  of  Kiirg's 
Beirch,  wher-e  those  motiorrs  were  rrot  only  always  made  as  they  [92]  had  beerr  in  the 
pi'eserrt  irrstarrce,  brrt  their-  object  coirld  be  obtained  irr  rro  other  way.  That  Court 
corisiilered  these  as  motiorrs  diverso  irrtrritrr  ;  arrd  although,  wherrever  the  defendarrt 
obtairrcd  judgrrrerrt,  as  irr  case  of  a  riorrsrril,  he  is  corrsider'cd  errtitlcd  to  costs  ;  yet  thei'o 
might  be  cases  irr  occrri-r-errce,  wher-e  the  Corrit  rrright  thirrk  jrr-oper-  to  give  hinr  costs, 
although  they  should  r-efrrse  hirrr  the  jrrilgrrrcnt  ;  arrd  it  is  clear-,  that  costs  carirrot  be 
moved  for-,  everr  irr  the  Corrr-t  of  King's  Ijcirch,  fur'  not  ])r-oceedirrg  to  tr-ial,  after- having 
moved  for-  judgnrent,  as  in  case  of  a  rrorrsirit  ('I'idd's  Practice,  p.  77.')). 

The  Court,  after  refer-iing  the  qrrestiorr  of  pr-actice  to  the  I)e])uty  Cleik  of  lire 
Pleas,  who  r-eported,  that  it  was  the  irsage  of  this  Coirrt  to  allow  both  these  rrrolions 
as  rrow  rrrade  ;  arrd  haviirg  loiiuir-ed  from  the  plairrtiti'  a  per'emptory  urrdert,'ikiirg  to 
])r'oceed  to  trird  at  the  rrext  assizes,  and  that  he  should  pay  the  costs  of  this  applicalioir, 

Discharged  the  rule*. 

*   Viile   Mi'i'i/iiii   V.  IU'li/(i(il,  arrlc,  \nl.  i.   u.  Ill,  whcr-c   the  lilic   rn(jtions  wei'e   iirade 
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[93]  Kidwelly  C.vn.vl  Comp.4KY  v.  Raby.  Friday,  26th  January  1.^16.— One  of 
several  persons,  who  have  subscribed  an  agreement,  inter  .se,  to  promote  a  joint 
undertaking,  or  common  purpose,  cannot  withdraw  his  name,  and  discharge 
himself  fi'om  the  engagement,  without  the  consent  of  the  rest  of  the  subscribers. 
And  if  an  Act  of  Parliament  have  been  passed,  for  effectuating  the  purpose  of 
the  undertaking,  by  which  certain  obligations  are  created,  such  original  sub- 
.scriber  is  not  exonerated  from  the  liabilities  imposed  by  the  Act,  liy  having, 
during  the  progress  of  the  bill,  renounced,  before  the  Committee,  all  further  con- 
nection with  the  undertaking,  and  desired  that  his  name  might  be,  in  consequence, 
omitted  in  the  Act ;  nor  can  the  circumstance  of  his  name  so  being  omitted,  have 
the  effect  of  disengaging  him. 

An  action  had  been  brought,  to  recover  the  sum  of  1651.,  the  amount  of  six  calls 
on  the  defendant,  who  was  alleged  to  be  a  proprietor  of  three  shares,  of  1001.  each, 
in  an  undertaking,  for  the  purposes  of  which  the  plaintiffs  had  procured  an  Act  of 
Parliament.  On  the  trial  of  the  canse  before  Mr.  Baron  Wood,  at  the  last  assizes  at 
Hereford,  the  plaintifls  recovered  a  \ei-dict,  under  the  dii-ection  of  the  learned  judge, 
reserving  to  the  defendant,  lilicrty  to  move  to  set  it  aside,  and  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion,  that,  under  the  circumstances  of  the  case,  as  proved  on 
the  trial,  the  defendant  could  not  !)e  considered  as  having  such  an  inteiest  in  the 
shares  of  the  concern,  as  rendered  him  lialile  to  the  calls  of  the  Company  on  him,  as 
a  proprietor  of  those  shares. 

Jervis  having  obtained  the  rule,  on  the  ground  that  the  defendant  was  not,  at  the 
time  of  the  calls  made  on  him,  a  proprietor,  his  Lordship  read  his  report  of  the 
evidence,  which  proved, — that  the  defendant  had  been  one  of  the  original  subscribers 
to  the  first  proposals  of  uniting  for  the  purpose  of  etiecting  the  objects  of  the  Company, 
and  to  the  intended  measure  of  obtaining  an  Act  of  Parliament,  as  the  foundation  of 
the  undertaking;— that  [94]  he  had  signed  his  name  to  a  paper,  purporting  to  be  a 
list  of  subscribers  to  the  plan,  and  worded  thus : 

"22d  August  1811. 

"  A  List  of  Subscribers,  to  a  fund  for  carrying  into  execution  a  plan  for  the 
improvement  of  the  harbour  of  Kidwelly,  and  making  proper  communications  there- 
with, from  the  several  collieries  in  the  neighbourhood,  by  a  canal,  or  railroads." 

That  the  Act  was  obtained  in  .June  1812: — that  during  the  progress  of  the  Bill, 
which  was  opposed,  the  defendant  having  attended  some  of  the  meetings  of  the 
committee,  expressed  a  W'ish  at  one  of  them,  that  his  name  might  be  withdrawn  from 
the  subscription,  and  his  name  was  therefore  not  inserted  in  the  Act, — that  he  had 
attended  various  meetings  as  chairman,  and  had  voted,  and  otherwise  taken  an  active 
part  there  : — but  that,  at  a  meeting  of  the  Committee  of  the  House  of  Commons,  held 
in  London,  during  the  progress  of  the  Bill,  the  defendant,  disapproving  the  proceed- 
ings, .signified,  that  he  should  withdraw  his  subscription,  and  desired  that  his  name 
might  not  be  inserted  in  the  Bill,  to  which  the  Chairman  of  the  Committee  assented  : 
and  that  when  the  Act  passed,  his  name  was,  in  fact,  omitted  ; — that  he  had  attended 
a  meeting  of  subscribers  in  Xovember  following,  and  seconded  a  motion  for  the 
appointment  of  a  clerk  On  this  evidence,  his  Lordship  held,  that  the  defendant  was 
not  at  liberty  to  withdraw  his  name,  v.-ithout  the  consent  of  the  other  subseiibers. 
It  had  been  proved,  also,  that  three  shares  had  been  subsequently  assigned  by  another 
subscriber  (Brogden),  to  the  defendant,  [95]  which  were  held  to  be  void,  not  having 
l)een  entered  in  a  transfer  book,  as  the  Act  directed. 

Dauncey  and  Abbott  now  shewed  cause.  They  contended,  that  the  defendant 
still  continued  to  be  a  proprietor  of  three  shares  in  the  undertaking,  notwithstanding 
his  declaration  of  a  determination  to  withdraw  his  subscription.  He  appeared  to  be 
an  oiiginal  subscriber  to  the  undertaking,  and  he  took  an  active  part  in  the  execution 
of  it,  both  before  and  after  passing  the  Act.     That  what  he  had  done  after  the  Act 

in  the  same  course,  and  granted.  In  the  note  to  that  case,  will  be  found  the  reason 
why  these  applications  are  made  the  subject  of  distinct  motions,  although  costs,  for 
not  pioceeding  to  trial,  ai-e  always  given  in  this  Court,  on  obtaining  judgment,  as  in 
case  of  a  nonsuit,  on  the  same  ground. 
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hud  passed,  could  not  have  been  in  viilue  of  any  pretended  transfer  of  shares  by 
another  proprietor  to  him,  (which,  not  liaviiig  been  bona  fide,  and  regulaily  entered, 
in  puisuance  of  the  Act,  were  a  mere  colhision  and  nullity);  but  in  virtue  of  his 
original  subscription.  If  the  undertaking  had  turned  out  to  be  profitable,  there  was 
nothing  in  the  supposed  withdrawing,  which  could  have  precluded  him  from  a 
participation  of  those  profits  as  a  proprietor,  under  the  original  sul)Scription  ;  and 
from  that  subscription  he  could  not  withdraw,  to  the  prejudice  of  those  who  had 
eml>arked  with  him. 

Jervis,  and  Taunton,  in  support  of  the  rule,  submitted,  that  the  defendant  was  at 
any  time  competent  to  abandon  the  project,  previous  to  the  passing  of  the  Bill  ;  anfl 
that  having  declared  himself  no  longer  a  subscriber,  at  a  Committee  of  the  House, 
when  the  Solicitor  for  the  Company,  who  must  be  presumed  to  represent  them,  was 
present,  the  eiiairman  of  the  committee  assenting  to  it,  he  had  become  completely 
discharged.  In  [96]  consequence  of  that  declaration,  his  name  had  not  been  inserted 
in  the  Act,  when  the  name  of  no  other  sub.scriber  was  omitted,  except  those  of  sub- 
scribing peers,  which  had  been  omitted  in  consideration  of  their  rank  ;  and  that, 
whatever  he  had  done  since,  had  been  done  by  virtue  of  the  shares  assigned,  whether 
the  assignment  of  them  was  legally  valid  or  not.  This  action  depends  altogether  on 
the  Act  of  Parliament,  and  that  he  was  no  party,  'i'o  make  out  the  plaintifls  case,  the 
defendant  must  be  shewn  to  be  a  proprietor;  and,  after  such  a  declaration  of  having 
withdrawn,  on  his  part,  would  this  Court  have  per'mitted  him  to  come  and  claim  a 
share  of  the  profits?  and,  if  not,  he  should  not  be  considered  as  liable  to  calls.  The 
subscribers  alluded  to  in  the  Act,  are  those  subscribing  after  the  Bill  passed. 

TlioMHON,  Chief  Baron.  The  form  of  this  action  has  been  rightly  adopted,  under 
the  direction  of  the  Act.  It  was  incumbent  on  the  plaintiff'  to  shew  that  the  defen- 
dant was  a  pioprietor,  and  the  question  is,  whether  the  evidence,  in  fact,  does.  It  is 
said,  that  he  became  a  proprietor  by  signing  a  paper,  by  which  certain  persons  agree 
to  nin'te  for  the  purpose  of  cariying  the  undertaking  into  execution.  An  Act  of 
Parliament,  to  enable  them  to  effectuate  theii'  intention,  was  passed,  incorporating 
certain  persons,  by  name,  as  proprietois,  for  cari-ying  the  undertaking  into  execution, 
(among  whom  that  of  the  defendant  does  not  occiu),  together  with  such  persons  as 
shall  hereafter  be  possessed  of  any  shares  in  the  [97]  inidertaking.  No  doubt,  the 
defendant  was  one  of  the  parties  agreeing  to  undertake  the  execution  of  the  projected 
plan,  and  the  Act  which  was  obtained,  proceeded  on  the  footing  of  that  agreement. 
It  seems,  that  while  the  Bill  was  in  progress,  the  Defendant  objected  to  being  longer 
consider'e<l  as  one  of  the  subscribers,  and  requested  his  name  might  be  struck  out. 
But,  in  fact,  the  Act  passed,  and  not  only  all  were  incorporated  who  had  subscribed, 
but  all  who  should  thereafter  be  possessed  of  any  share  or  shares  in  the  uiuJertaking. 
There  is  no  way  of  becoming  possessed  of  shares  but,  by  subscribing  ;  and  subscribers 
were  not  possessed  of  shares  till  the  A(-t  passed,  but  on  being  yjassed,  it  had  reference 
to  every  pei'son  who  had  before  that  time  subscribed,  without  rejecting  any,  and  they 
then  became  entitled  to  profits. 

As  to  the  defendant's  witlidiawing,  on  which  so  much  stress  has  been  laid,  lie 
could  not  discharge  himself  l)y  any  declaration  to  that  effect,  nor  was  the  Committee 
comiictent  to  consent  to  such  withdrawing.  It  cannot  be  said  to  have  been  the 
intention  of  the  Legislature  to  have  discharged  him,  for  that  would  iiave  required  an 
express  clause,  excluding  him  by  name.  Now  he  answers  the  description  of  per.sons 
enumerated  in  the  Act,  down  to  the  time  when  he  is  said  to  have  assumed  the 
character  of  propiietor,  by  means  of  fictitious  assignments,  when  he  had  in  himself  a 
nuich  better  title  than  Brogden,  by  this  assignment,  could  give  him.  The  words  are, 
"those  who  have  suli.scribed,  oi'  shall  hereafter  subscribe;"  therefore,  the  Act  [98] 
includes  all  who  had  .subscribed,  and  he  has  done  no  act  to  discharge  himself  from  llie 
(ll'ccts  of  his  subscription.  And  being  within  the  terms  of  the  Act,  he  would  ha\e 
been  entitled  to  a  share  of  the  protits  of  the  undertaking,  as  a  proprietor,  he  must 
also  l)e  considered  liable,  as  such,  to  lo.s.ses. 

(iliAliAM,  Baron.  As  to  the  defendant's  voting  as  assignee  of  Brogden,  that  is 
out  of  the  case.  The  main  question  is,  whether  he  was  bound  by  his  original  snb- 
scri])tion  ;  and  if  so,  whethei-  ho  was  subsequently  released.  The  agreement  he 
sub.scribed  was  binding,  nor  can  a  man  renounce  l)y  such  means  as  Haby  adopted. 
Lewis,  the  Solicitoi',  did  not  represent  the  proprietors  :  he  was  merely  employed  in 
conducting  the  Bill  tlnough  the  House,  and  h;id  no  powci-  to  consent  to  the  defen- 
Kx.  i)iv.  II.— 2 
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daiit's  withdrawing.  Nor  (Hd  the  omission  nf  his  name  by  the  Committee,  di.scharge 
him,  more  than  Lord  Cawdor  and  Lord  Dynevor.  There  must,  for  that  purpose, 
have  been  an  explicit  consent  of  the  other  adventurers.  If  he  could  have  discharged 
himself  at  any  time,  when  the  application  had  been  made  to  Parliament  it  was  then 
too  late. 

Wood,  Baron.  The  two  ((uestions  in  this  case  are,  1st,  whether  the  defendant 
was  an  original  subscriber  to  the  undei'taking,  intended  to  be  carried  into  effect  b}' 
that  Act ;  and  2dly,  whether,  if  he  were  so,  he  has  discharged  himself  by  what  has 
been  done. 

It  is  immaterial  to  ascertain  whether  the  defendant  [99]  voted  in  respect  of  his 
original  subscription,  or  of  his  assigned  shares.  The  heading  of  the  instrument  differs 
only  in  words,  but  not  in  substance,  from  the  Act.     They  are  called  subscribers,  in  each. 

Then  is  he  dischaiged  from  his  subscription  by  what  he  has  do^e?  Wherever 
there  is  an  agreement  between  several,  one  paity  cannot  withdraw  without  the 
consent  of  the  others,  as  in  the  case  of  creditors  having  agreed  to  take  a  composition, 
one  cannot  retract  without  the  consent  of  all  the  rest.  Here,  it  is  admitted,  there 
was  no  con.sent ;  and  his  declaration  of  abandoning,  amounts  to  nothing. — Lewi.s,  the 
Solicitor,  could  not  control  the  Committee,  or  their  acts,  if  there  at  the  time  ;  and 
had  he  expressly  consented  to  such  withdrawing,  it  would  have  been  without 
authority,  and  it  would  be  absurd  to  suppose  him  authorized. 

It  has  been  said,  that  the  defendant  does  not  bear  the  character  of  a  proprietor 
of  shares,  and  is  therefore  wrongly  sued,  as  such  ;  but  I  think  he  is,  in  fact,  a 
propiietor,  although  not  included  by  name  in  the  Act  of  Parliament ;  for  the  Act 
says,  "who  shall  be  possessc'l  of  shares,"  not  who  shall  subscribe.  Now,  did  Raby 
possess  shares  1  He  did  not  till  after  the  Act  had  passed  ;  but  then  he  became 
entitled.  The  words  of  the  act  are  I'etrospective,  and  all  subseriliers  are  made 
entitled.  He  is,  in  fact  therefore,  one  of  the  coi'porate  body,  although  not  named  in 
the  Act.  By  the  31st  section,  it  is  provided,  that  the  Company  shall  not  be 
authorized  to  proceed  [100]  with  the  undertaking  till  a  sufficient  number  of  sub- 
scribers shall  have  been  obtained,  who  will  undertake  to  raise  the  sum  of  20,0001., 
including  the  money  already  subscribed,  it  is  clear,  that  the  Legislatui-e  considered 
all  who  had  subscribed  before  the  pa.ssing  of  the  Act,  to  have  been  entitled  to  shares, 
as  well  as  those  who  subsci'ibed  afteiwards ;  the  words  "  including  the  money  already 
subscribed,"  includes  the  persons  who  had  subscribed  that  money.  So  also,  the  69th 
and  70th  sections,  describing  the  persons  liable  to  calls  ;  "every  person  or  persons  who 
hath,  or  have  already  subscribed  ;  "  and  such  person  being  called  on,  must  pay.  The 
defendant,  then,  not  having  legally  withdrawn  his  sul)seription,  is  a  proprietoi',  and 
as  such,  liable  to  calls,  and  must  therefore  pay  them  when  made. 

Rlcn.\RDS,  Baron.  One  of  the  necessary  means  for  carrying  into  execution  the 
plan,  towards  which  the  persons  whose  names  appear  to  this  paper  have  subscribed, 
was  the  procuring  an  Act  of  Parliament.  That  was  a  necessary  step,  and  must 
therefore  he  upheld.  Raby  was  a  subscriber  to  this  paper,  and  is  bound  by  its  terms, 
to  adopt  every  measure  necessaiy  to  its  execution.  If  Raby  had  not  endeavoured  to 
withdraw,  there  would  have  becTi  no  doubt  of  his  liability :  then  the  question 
becomes,  whether  he  has  in  fact  withdrawn  ;  and  I  think  he  has  not,  inasmuch  as  he 
could  not  do  so,  without  the  consent  of  all  those  with  whom  he  had  Income  engaged 
in  the  undertaking. 

[101]  As  to  what  passes  before  a  Committee,  it  is  in  great  part,  sub  silentio,  and 
any  assent  of  Lewis's  there,  would  be  nugatory'.  It  is  admitted,  that  till  he  had  with- 
drawn, he  was  bound. 

Rule  discharged. 

Smith  i:  Smith  &  Otiiku.s.  Saturday,  3d  February  1816. — To  make  title  to  an  allot- 
ment, under  an  Inclosuie  Act,  of  a  sixteenth,  to  be  set  out  for  the  person  claiming 
to  be  Lord  of  a  certain  manoi',  it  is  sufficient,  on  the  trial  of  an  issue  under  the 
Act,  to  shew  that  he  is  owner  of  the  soil.  It  need  not  be  proved  that  there  is  such 
a  manor  existing  in  law,  or  that  the  claimant  is  Lord,  properly  so  called. 

The  point,  in  this  case,  arnse  on  the  trial  of  an  issue,  under  an  Inclosure  Act,  tried 
at  the  last  assizes  for  Chester,  before  Sir  Wm.  Garrow  and  Mr.  Justice  Burton  ;  when 
the  .lui'V,  under  the  .Tudge's  direction,  found  a  \'erdii-t  for  the  defendants. 
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The  Act  of  Pailiament,  amongst  sixteen  allotments  on  the  inclosuro,  liad,  after 
reciting  that  certain  persons  were  joint  Lords  of  the  manor  of  Wallasey,  and  that 
Richard  Smith,  Esq.  (the  plaintift),  was,  or  claimed  to  be,  Lord  of  the  manor  of  Poulton 
cum  .Seacoml)e  ;  and  that  James  Maiiiwariiig,  Es(|.  claimed  some  right  or  title  thereto, 
or  interest  therein,  itc-.,  directed,  that  the  part  or  share  of  the  commons  and  waste 
lands  in  the  s.iid  township  of  Wallasey,  to  be  allotted  to  the  Loi-fis  of  the  said  manor ; 
and  also,  that  the  part  or  share  of  the  commons  and  waste  lands  in  the  sairl  townshi]) 
of  Poulton  cum  Seacombe,  to  be  allotted  to  the  i-ord  of  that  manor,  should  be  [102] 
equal  to  one-sixteenth  part  in  value  of  such  commons  and  waste  lands  to  be  inclosed. 
It  contained  the  usu.al  .saving  clause,  as  to  the  right  of  all  persons  interested. 

By  the  repoit  of  the  evidence,  it  appeared,  that  the  plaintiff'  attempted  to  prove, 
both  by  documentary  and  parol  evidence,  the  existence  of  the  manor  in  question,  and 
the  exercise,  by  his  predecessors,  of  manorial  rights.  The  first  (in  point  of  date),  of 
the  former,  was  the  will  of  Mr.  Smith,  in  1774,  in  which  it  was  called  a  manoi-. 

The  proof  of  exercise  of  rights,  consisted  in  evidence  of  plaintiffs  predecessors 
having  Vmilt  a  ferry-house,  and  let  it ; — that  he  possessed  the  fislieiy  ; — that  he  had 
tiiken  gravel  and  stone  foi'  ballast,  from  the  spot  in  question,  and  had  built  a  lime-kiln 
there  ;  and  an  instance  was  adduced,  of  an  acknowledgment  taken  from  a  person 
building  a  cottage  on  the  waste,  and  other  acts  of  ownership. 

On  the  part  of  the  defendants,  the  evidence  was  negative;  tending  to  shew,  that 
Poulton  cum  Seacombe  was  not  a  manor,  and  had  no  qualities  of  a  manor  ;  that,  in  a 
succession  of  inquisitions,  post  moiteni,  it  was  not  mentioncrl  as  a  manor; — that  it 
neither  had  courts  or  steward,  no  waifs,  stra3's,  (fee.,  or  pound,  till  1774. 

It  was  the  opinion  of  the  Chief  Justice,  that  there  should  have  been  proof  given  of 
the  actual  existence  of  a  manor  ;  and  as  that  had  not  been  shewn,  he  [103]  dii-eeted 
the  Jury  to  find  a  verdict  for  the  defendants  ;  who  found  that  there  was  no  such 
manor  ;  which,  the  Court  said,  was  a  verdict  for  the  defendants. 

.lones,  1).  F.  now  moved,  to  set  aside  that  verdict,  and  that  a  new  trial  should  lie 
awarded,  on  the  ground,  that  the  question  to  which  the  attention  of  the  Jurv  was 
directed  by  the  Court,  was  not  the  question  in  the  cause  ; — the  inquiry  was  not 
whether  this  were  oi'  were  not,  to  all  intents  and  purposes,  a  manor ;  or  whether  the 
plaintiff  was,  sti'ictly  speaking,  Lord  :  but  whether,  under  the  circtnustances,  he  stood 
in  the  situation  of  the  pei'son  designated  by  the  Act,  as  he  to  whom  the  allotment,  in 
lespect  of  tlie  property,  was  to  be  made.  And,  on  that  (juestion,  the  verdict  was 
against  evidence  ;  foi-  he  was  proved  to  be  the  owner  of  the  soil,  and  to  be  the  only 
person  who  could  have  or  claim  any  right  (for  Mainwaring  had  withdrawn  his  claim) ; 
and  he  was  therefore,  the  only  person  to  whom  the  allotment  could  be  made.  But 
even  admitting  that  this  was  a  question  of  manor  or  no  manor — this  was  such  a  manor, 
by  reputation,  as  the  Couits  would  recognize  ;  for  it  is  not  necessary  that  all  the 
incidents  of  a  manor  should  exist,  to  confer  on  it  that  denonn'nation  ;  and  if  it  might 
be  called  a  manor,  .as  the  Act  had  called  it,  it  would  be  sufficient  for  the  pinposes  of 
the  act. 

He  cited  the  case  of  Ciif.on  v.  Loma.r  (3  Espinasse,  N.  P.  GO),  where,  in  trover,  for 
trees  claimed  liy  the  plaintiff  as  belonging  to  the  waste  of  the  manor  of  Wild,  on  [104] 
an  objection  taken  to  evidence  of  its  ha^■illg  been  so  descril)ud,  in  ;ui  old  deed  and  in 
a  private  Act  of  Parliament,  as  pvooi  of  the  ])lace  called  \\'\\>\  being  a  manor.  Lord 
lOllenborough  expressed  himself  of  opinion,  that  it  was  not  necessjiry  to  prove  the 
holding  of  Courts,  to  shew  that  the  place  was  a  manor  ;  and  held  it  to  be  sutlicient, 
if  it  was  a  manor  by  reputation.  In  Smite  v.  litlaiul  (10  Ivist,  259),  which  was  an 
action  for  a  false  leturn  to  a  mandamus,  the  second  count  of  the  declaration  stated  a 
seizure  in  fee  of  the  manor  of  Frome  Selwood.  The  evidence  pioved  it  to  have  been 
once  a  legal  manor,  but  that  it  had  ceased  to  be  .so  for  want  of  fieehold  tenants, 
though,  in  othci'  res[)(;cts,  the  light  was  proved  as  l.iiil  ;  and  the  ])laintitr  recovered. 
And,  on  motion  for  a  new  trial.  Lord  Kllenborough  held,  that  i(  preserved  its  [iresci-ip- 
tive  right,  although  its  manorial  lights  might  have  been  severed.  It  would  still  be 
such  a  manoi-  by  rei)Utation,  as  would  satisfy  the  ••Ulcgalion,  and  it  was  not  neccssar\^ 
to  prove  it  a  contimiing  manor  foi'  all  jjurposcs.  So  here,  the  (picstion  wa.s,  not 
whether  Smith  was  entitled  to  a  manor,  l)ut  whether  he  had  such  an  interest  in  the 
locus  in  (pio,  as  would  give  him  a  right  to  the  allotment  under  the  Act ;  and  he  lu-ged, 
th.it  as  what  the  [)lainti!V  claimed,  had  been  declared  to  be  a  manor  l>y  the  Act  iLself, 
that  uouM  be  sutlicient  for  the  present  purpose. 
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3d  Febnuuv  — Williams,  J.  and  Sjieiicc,  shewed  cause.  They  observed  that,  in 
the  cases  cited,  the  places  mentioned  liad  once  been  manors  ;  whereas,  in  this  [105] 
in.stance,  Poulton  cum  Seacombe  had  not  been  shewn  to  have  ever  been  a  manor,  and  was 
therefore  not  entitled  even  to  the  appellation  of  a  manor.  On  the  contrary,  as  far  as 
negative  evidence  could  do  so,  it  is  proved  never  to  have  been  reputed  a  manor.  The 
rights,  of  the  exercise  of  which,  acts  had  been  pi'oved,  might  all  have  existed 
independently  of  an  existing  manor.  The  fishery  might  have  been  an  exclusive  grant ; 
such  a  right  may  exist  in  alieno  solo  :  so  also  the  ferry  ;  the  landing-place  was  in  the 
highway  ;  the  gravel  taken  might  have  been  from  between  the  high  and  low  water- 
mark, which  would  have  been  the  property  of  the  Crown  (Sidertin,  149) :  all  of  which 
rights  might  have  proceeded  from  the  Crown,  without  necessarily  having  an)'  reference 
to  an  existing  manor.  The  Act  itself  distinguishes  the  manor  of  Poulton  cum  Seacombe 
from  the  othei-  manoi's,  by  carefully  avoiding  terms  of  certainty.  It  says  that  Smith 
claimed  to  be  Lord  of  the  Manor  ;  but  when  speaking  of  the  Lords  of  the  other  manors, 
it  says,  "ai-e  Loids  of  the  said  manors."  If,  indeed,  the  designation  had  been  positive, 
such  a  recital,  in  a  private  Act  of  Parliament,  would  not  have  conferred  on  this  plaintiff 
what  was  not  his  before.  A  recital,  repugnant  to  the  fact,  is  nugatory.  In  the  case 
of  The  Eiirl  of  l.ncc^ter  v.  Ileydon  (Plowd.  Rep.  396),  a  recital  of  an  attaindei'  was  held 
not  to  be  equivalent  to  an  attainder  de  novo  :  nor  does  such  a  recital  operate  as  an  estoppel 
(Br.  Abr.  tit.  Estoppel  passim),  and  cannot  estop  the  Jury.  The  athrmative  proof  was 
clearly  on  the  plaintiff,  at  the  [106]  trial ;  and  they  made  the  attempt  to  prove  as 
much,  but  wholly  failed.  The  verdict  could  not,  therefore,  be  against  evidence,  for 
they  did  not  prove  the  affirmative  of  that  on  which  alone  their  cause  rested.  If  there 
existed  no  manor,  the  plaintiff  could  not  be  Lord.  The  Chief  Justice  was  therefore 
warranted  in  leaving  the  whole  case  to  the  Jury  ;  and  their  verdict  for  the  defendants 
should  not  be  disturlied. 

Holroyd,  and  Jones,  in  support  of  the  rule.  '1  hey  insisted,  that  the  inquiry  of 
whether  there  existed  a  manor,  or  Smith  was  Lord  of  that  manor,  was  Vjeside  the 
question.  The  allegation  in  the  declaration,  on  which  the  issue  had  been  taken,  was 
that  the  plaintiff'  was  entitled  to  the  allotment  in  dispute,  which  the  plea  denied.  On 
that  issue,  the  main  and  only  cjuestion  which  arises  was,  whether  the  plaintiff  had  such 
an  interest  in  the  soil  as  entitled  him  to  the  allotment ;  and  that  he  pi'oved  by  the  acts 
of  ownership  and  of  exercise  of  rights,  given  in  evidence.  If  the  commissioner  had 
allotted  this  sixteenth  to  any  other  person,  the  plaintiff,  in  an  action  to  recover 
possession,  would  have  averred,  that  he  came  within  the  description  in  the  Act  of 
Parliament,  of  Lord  of  the  manor  of  Poulton  cum  Seacombe  ;  and,  if  he  had  not 
allotted  it  to  any  one,  the  plaintiff  might  have  moved  for  a  mandamus,  as  Lord  of  the 
manor.  If  the  plaintiff  leally  had  had  no  right,  beeau.sc  there  should  have  turned  out 
to  be  no  such  manor,  none  could  have  taken  it.  Such  a  description  of  the  plaintifl' 
was  sufficient  for  the  purpose  of  allotting  the  .share  with  certainty.  He  was  sufficiently 
Lord  to  answer  that  description,  for  [107]  that  purpose.  In  The  King  v.  The  Hishoji  of 
Chester  (Skinner's  Hep.),  it  is  held,  by  Holt,  Chief  Justice,  that  every  manor  consists 
of  demesnes  and  services ;  and  a  tine,  sur  grant  and  render  of  the  services,  destroys 
the  manor,  yet  it  remains  a  manor  by  reputation  In  2  Roll.  A'r  712,  pi.  7,  it  is 
laid  down,  that  if,  in  ejectione  firmte,  (where,  being  on  a  point  of  pleading,  great  strict- 
ness is  observablei,  a  lease  of  a  manor,  &c.  be  pleaded,  of  which  manor  the  tenements 
in  the  lease  be  parcel,  and  issue  be  joined,  quod  non  demisit  manerium  ;  and  the  .lui-y 
find,  by  special  verdict,  that  there  was  no  frank  tenement,  but  divers  copyholders  of  the 
manor :  and  that  it  was  not  known  by  the  name  of  a  manor,  for  that  it  was  not  a 
manor  in  law,  for  default  of  fi-ank  tenements,  although  it  was  alleged  in  pleading,  by 
learned  men,  to  be  a  manor  ;  yet,  being  an  adverse  action,  and  triable  by  lay  agents, 
whether,  in  fact,  the  tenements  passed  by  the  lease,  the  verdict  must  be  con.sidered  as 
for  him  who  pleaded  the  lease  of  the  manor ;  for  the  substance  of  the  issue  was, 
whether  there  was  a  demise  or  not.  Having  again  adverted  to  the  modern  cases 
already  cited,  it  was  submitted,  that  enough  had  been  put  in  proof  to  shew,  that  the 
plaintitl'  was  owner  of  the  soil  ;  that  that  was  really  the  only  question  in  the  eau.se  ; 
and  that  it  was  not  touched  by  the  finding  of  the  Jury,  for  which  reason  it  was  insisted 
there  ought  to  be  a  new  trial. 

Graham,  Paron.  I  cannot  help  thinking  it  fit  that  this  question  should  be 
presented  to  the  Jury  [108]  under  a  diffeiont  view.  This  is  a  case  where  the  verdict 
is  for  the  defer.dant  generally.     If  the  Court  had  nothing  to  go  on  but  this  answer  of 
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the  defendant,  one  might  have  a,  dittioulty  in  considering  how  to  deal  with  the  ease. 
It  is  alleged,  and  the  argument  proceeds  on  this,  that  the  verdict  went  for  the  defendant, 
inasmuch  as  the  plaintitl'did  not  prove  that  this  was  a  manor,  or  reputed  manor.  Not- 
withstanding that,  according  to  the  view  I  have,  it  does  .seem  to  nie,  from  the  Act  of 
Parliament,  that,  of  necessity,  there  is  strong  evidence  that  the  plaintiff  is  the  person 
who  sustains  the  character  of  Lord  of  the  maner  of  Poulton  cum  Seacoml)e;  for  see 
what  is  the  object  of  the  Act ;  it  is  to  inclose  certain  commons,  with  some  of  which  we 
have  nothing  to  do;  and,  among  othei's,  those  of  Poulton  cum  Seacombe,  the  common 
waste  lands,  containing  about  eighty-two  acres.  1  hen  the  Act  goes  on  to  state,  the 
rights  of  the  dillerent  persons,  always  looking  to  who  the  person  is  who  has  a  right  to 
the  soil.  It  states  those  rights  in  a  general  way  ;  and  it  appears,  from  the  Act,  to  be 
doubtful  whether  this  is  properly  called  a  manor.  When  it  states  the  rights  of  the  other 
Loids,  it  states  them  as  clear ;  hut,  with  respect  to  the  right  of  the  person  who  is  to 
have  this  allotment,  it  states  it  as  matter  of  doubt.  The  Act  of  Parliament  only 
means  to  point  out  the  character  of  the  person  by  whom  the  allotment  is  to  be  taken. 
In  this  case  it  plaiidy  intimates,  that  the  per.son  in  contemplation  is  the  owner  of  the 
soil.  Pursuing  this  idea,  the  Legislatui-e,  leaving  it  matter  of  iloubt  whether  it  was  a 
manor,  goes  on  to  a.scertain  what  shall  be  [109]  the  shai'cs  and  proportions  allotted  to 
each.  It  then  says,  that  the  several  other  Lords  shall  have  a  sixteenth  ;  and,  in  the 
same  clause,  expressly  declares,  that  the  Lord  of  the  manor  of  Poulton  cum  Seacombe, 
assuming  that  there  is  a  Lord,  shall  have  a  sixteenth.  Then  the  Act  of  I'arliaraent 
gives  no  power  to  set  apart  the  several  sixteenths,  reserved  to  those  properly  called 
Lords ;  but  it  gives  the  commissioners  power  to  deal  with  the  residue  only.  Then 
what  can  be  more  clear  and  distinct,  than  that  one-sixteenth  part  is  given  to  the  person 
who  can  sustain,  and  who  does  sustain  the  substantial  part  of  the  character  of  being 
owner  of  the  soil?  This  sixteenth  would  remain  nnalloted,  if  this  person  is  not  within 
the  operation  of  the  Act  of  Parliament.  If  the  sixteenth  is  not  given  to  this  gentle- 
man, who  has  endeavoured  to  estal)lish  his  claim,  it  is  given  to  noI)ody  at  all  ;  for  no 
other  person  assumes  the  character  of  ownei'  of  the  soil.  I  lay  aside  the  little  doubt 
from  tile  conflicting  claim  of  Mr.  Mainwaring,  for  he  does  not  interfei'c.  At  one  time, 
he  claimed  some  ])ortion,  but  he  has  fairly  relinquished  his  claim,  and  says  he  has  no 
right  to  any  share  :  ami  the  commissioner  has  allotted  to  this  plaintill'  a  sixteenth.  If 
there  were  any  other  persons  who  were  entitled,  in  case  he  did  not  get  it,  they  would 
be  entitled  to  have  their  aliipiot  part  of  his  share  ;  but  that  cannot  be,  for  he  is  to 
have  this  sixteenth,  and  no  other  person  can  take  it,  if  he  does  not.  Does  he  approach 
to  the  character  of  Lord  of  a  manor!  You  go  to  Doomsday  Book,  and  you  bring 
no  evidence  of  a  manoi-.  Indeed,  there  is  no  mention  of  this  as  a  manor,  till  1770. 
There  is  a  total  [110]  destitution  of  evidence  to  prove  it  a  manor.  Fi-om  the  nature 
of  the  case  proved,  it  is  not  diflicult  to  see  that  this  is  a  kind  of  mutilated  manor, 
mciubris  di.sjectis.  It  ajipears  that  there  is  a  market:  then,  as  to  the  plaintiff's  being 
owner  of  the  soil,  he  has  a  fci'ry,  and  a  landing-place  to  set  down  the  passengers.  Did 
he  exercise  any  other  rights  .'  There  never  was  an  instance  where  the  t'rown  ever 
granted  the  spot  of  land,  between  high  and  low  water-mark  alone  ;  thei-eforc  he  must 
have  been  the  owner  of  the  land  adjacent,  at  those  ])eriods  when  he  exercised  rights, 
''.y  <^'f5p'i'g  gravel,  and  doing  other'  acts.  All  this  imports  that  he  had  a  grant  from  the 
Crown,  coextensive  with  his  own  manoiial  rights.  In  the  North  of  England,  there  is 
nothing  more  connnon  than  to  have  these  rights,  that  at  one  time  were  in  the  Grown. 
Under  these  circumstances,  it  appears  to  mc,  that  he  has  proved  himself  to  sustain  the 
material  part  of  the  character  which  the  Act  of  Parliament  had  in  contemplation,  when 
it  enacted  that  those  who  had  the  right  of  common  should  be  compensated, — that 
they  should  receive  the  given  compensation  of  a  sixteenth  share,  before  their  land 
should  be  touched.  It  does  strike  mc,  that  this  case  has  not,  by  the  learned  persons 
who  tiied  it,  been  seen  in  the  [)ro])cr  point  of  view  ;  for  I  thiid<  the  weight  of  the 
evidence  is  in  favour  of  the  plaintiff,  and  that  he  sustains  the  character  the  Act  of 
Parliiinicnt  describes. 

\\i)(iii.  Baron.  There  arc  two  ((ucslions  here, — The  one  is,  whether  there  is  a 
manor  of  Poulton  cum  Seacomi)e ;  and  the  other,  whether  the  plaintill'  is  [111] 
entitled  to  this  allotment  of  the  waste.  Now  I  think,  from  the  Act  of  Parliament,  it 
is  pretty  clear,  and  must  bo  Uiken  for  granted,  that  there  is  a  manor  of  Poulton  cum 
Seacombe.  It  begins  by  reciting,  that  Mr.  Smith  makes  a  chiini  to  be  entitled  to  the 
manor,  and  to  be  Lord  of  the  manor ;  that  is  an  admission,  in  the  Act,  that  there  is 
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such  a,  m;uior ;  and  iu  all  the  rest  of  the  Act,  it  considers  Poulton  cnni  Seacombe  as 
being  a  manor,  and  having  commons  and  waste  lands  ;  then,  in  the  saving  clause,  at 
the  last,  it  is  particularlj'  mentioned  as  a  such  manor.  It  must  be  taken,  therefore,  on  this 
Act  of  Parliament,  that  there  is  a  manor.  Now  the  meaning  is  not,  that  it  .shall  he  a 
manor,  to  all  intents  and  purposes  ;  for  if  it  is  a  manor  by  reputation,  that  is  sufficient. 
It  may  be,  that  nothing  remains  but  the  waste  ;  but  being  a  manor  by  the  waste,  it 
belongs  to  the  Lord,  and  the  person  entitled  to  the  waste,  may  be  called  Lord  of  the 
manor.  And,  therefore,  this  plaintift"  come.s  within  the  meaning  and  letter  of  the  Act 
of  Parliament.  That  he  is  the  ownei'  of  the  waste,  there  is  not  a  tittle  of  douljt,  foi- 
he  has  exercised  every  act  of  owneiship  that  is  generally  exercised. 

First,  it  is  proved,  that  the  ferry-house  is  built  on  the  waste  ;  next  it  is  proved, 
that  he  gave  Farlow  a  bit  of  ground  on  the  waste,  which  he  inclosed  :  it  is  also  proved, 
that  he  built  a  lime-kiln.  All  the.se  are  sti'ong  acts  of  ownership.  Thomas  Harrison 
pi'oves  that,  thirteen  years  ago,  he  inclosed  lands  from  the  waste,  and  paid  "is.  6d  per 
year.  It  is  said,  he  also  a.5ked  leave  of  the  freeholders,  who  had  a  right  of  common 
[112]  That  does  not  militate  against  the  light  of  the  Lord  ;  therefore,  it  seems  to  me, 
the  Jury  were  wrong,  in  going  on  the  idea  of  this  being  no  manor.  Consider  the 
reason  of  the  thing,  why  is  it  given?  In  general,  it  is  expressed  to  be  given  in  right 
of  the  soil.  Why  is  it  given  to  the  Lord  of  the  manor?  It  is  given  to  him  in  right 
of  his  soil ;  for  the  Lord  has  an  interest  in  it  In  the  character  of  Lord,  he  always 
has  a  share  given  to  him  under  every  Inclosure  Act. — Considering  it  eveiy  way,  there 
is  no  doulit  there  should  l.)e  a  new  Trial. 

Eicii.\i{D.s,  Baron,  concuried. 

i\nle  absolute. 


Doe  ex  dem.  Hervey  r.  Roe.  Wednesday,  7th  February  181(5. — After  several 
ineft'ectual  attempts  made  to  serve  a  tenant  in  possession,  with  declaiation  in 
ejectment,  on  occasion  of  the  last  of  which,  his  servant  admits  that  he  is  in  the 
house,  but  refuses  to  permit  the  person  applying  to  see  him,  if  the  declaration 
be  then  delivered  to  the  servant,  the  Court  will  make  an  order  that  such  service 
shall  he  sufficient. 

Dauncey  had,  on  a  former  day,  obtained  an  order  to  shew  cause,  why  the  service 
of  the  declaration  in  this  cause  sliould  no-  be  held  sutficient,  now  moved  to  make  the 
rule  absolute 

It  appeared  1iy  the  affidavit,  on  which  the  rule  was  applied  for,  that  the  deponent 
had  called  several  times  on  the  tenant  in  po.ssession,  for  the  purpose  of  serving  him 
))ersonally.  On  some  occasions  he  was  told  by  the  servant  that  he  was  not  at  home ; 
and  the  last  time,  the  same  person  said,  that  his  master  was  then  in  the  house,  but 
would  see  no  [113]  peison,  unless  he  first  sent  in  his  name  and  message.  On  that 
information,  which  was  an  admission  that  the  tenant  in  possession  was  then  in  the 
house,  the  deponent  delivered  the  declaration  to  the  servant,  as  service  on  the  master. 

The  Court,  under  these  circumstances,  made  the 

Rule  absolute. 


The  AiTORNEY  General  r.  SMrrii.  Same  day. —  .'V  defendant,  in  an  information 
at  the  suit  of  the  Attorney  General,  is  not  entitled  to  a  change  of  venue,  without 
his  consent. 

Itaine  moved,  to  be  allowed  to  change  the  venue  in  this  case  ;  which  was  an  informa- 
tion, tiled  l)y  the  Attorney  General  against  the  defendant,  who  was  a  tanner,  on  the 
48th  Geo.  III.  eh.  60,  §  7,  for  exercising  the  trade  of  a  leather  cuttei'. 

The  venue  was  sought  to  be  changed  from  Middlesex  to  Lincoln,  on  an  affidavit, 
that  the  defendant  and  the  witnesses  resided  wholly  in  Lincolnshire. 

The  Court  refused  the  application  ;  holding,  that  the  venue  cannot  be  changed  in 
an  information  at  the  suit  of  the  Attorney  General,  without  his  consent. 

Motion  refused. 
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[114]  .Smith  r.  Bulkelev.  Fiid;iy,  9th  February.  31st  .Tanu;try  ISKi. — (hi 
declaration  in  c•o^■enant  running  to  great  length,  this  Coui't  will  grant  an  imparl- 
ance, although  the  declaration  has  been  filed  in  time  to  entitle  the  ])laintifl'  to  a 
plea. — It  is  the  practice  of  this  Court  to  file  the  original  draft  of  declaration,  and 
deliver  the  copies  to  each  party,  on  stamp. 

.\bbott  moved  for  a  rule  to  shew  cause  why  the  defendant,  in  this  action  of 
covenant,  should  not,  under  the  circumstances  of  this  case,  have  an  imparlance  till 
the  next  terra. 

In  the  affidavit  of  the  town  agent  of  the  defendant's  attornies,  it  was  stated,  that 
the  subpoena  ad.  i-csp.  was  returnable  the  Sth  November  last ;  that  on  the  20th  of 
January,  (the  19th  being  the  last  day  of  the  time  within  which,  by  the  practice,  the 
declaration  should  have  been  delivered,  to  entitle  the  plaintifl'  to  a  plea  of  this  term), 
a  draft  of  a  declaration  in  this  cause,  only  (not  on  sUimp)  had  been  delivei'ed  at  the 
office  of  his  clerk  in  Court,  or  had  been  filed  ;  and  that  it  was  veiy  long,  and  special. 

The  ipicstion  therefore  was,  whether  what  li.id  been  done  amounted  to  a  due  delivery 
of  a  declaration  liefoi'c  the  essoign  day  of  the  present  Hilary  Term.  If  it  were  a  good 
delivery,  the  defendant  would  be  obliged  to  plead  ;  if  not,  he  would  be  entitled  to  an 
imparlance  till  the  ne.\t  term. 

■Jones,  I).  F.  shewed  cause;  and  submitted,  that  the  Court  would  not  now,  for  the 
first  time,  decide,  that  the  practice  objected  to  by  this  motion  (which  the  Deputy  Clerk 
of  the  Pleas,  and  all  the  practitioners  of  the  Court,  would  certify  to  have  been  the 
estiiblishod  u.sage  of  the  Court  beyond  [115]  memory),  is  contrary  to  what  it  ought 
to  be.  It  has  been  the  constant  practice  to  put  the  draft  on  the  file  ;  and  it  is  the 
business  of  the  defend.int's  clerk  in  Court,  to  take  a  copy  out  of  the  oflnce  before  he 
pleads,  which  ought  always  to  l)e  done  on  stamp,  as  it  has  been  in  the  present  instance  : 
and  the  defendant  has  been  served  with  a  notice  to  produce  the  declaration,  so  taken 
out  of  the  office,  to  enable  the  plaintilT  to  shew  that  it  is  stamped.  The  plaintiti'also 
I'eceives  a  copy  on  stamp;  so  that,  in  fact,  there  are  two  stamped  copies  delivered. 
Such  is  the  peculiar  u.sage  of  this  Court ;  and  theiefore,  what  has  Ijeen  done  is  perfectly 
regular  in  practice,  and  coi-|-cct  in  point  of  time. 

[\\'ood,  Baron.  Can  it  be  a  perfect  declaration,  til!  it  has  been  engrossed  on  stani]) ; 
and  may  it  be  filed  before?] 

By  the  piactice  of  this  Court,  it  certainly  may.  It  is  stamped  before  the  defend.uit 
receives  it,  because  he  cannot  take  it  out  of  the  ottice,  but  on  stamp. 

Dauncey,  on  the  other  side,  contended,  that  what  had  been  called  the  piactice  of 
the  Court,  was  nothing  moi'c  than  an  ai'i'angemcnt  at  the  office  ;  that  without  ])ro[)cr 
stamps,  it  was  not  an  authenticated  declaration,  and  the  defendant  was  entitled  to 
consider  and  treat  it  as  no  declaration  ;  and  if  so,  this  declaration  has  not  been  delivered 
in  time  to  entitle  the  [)laintifi'  to  a  jjlca  of  this  term. 

[116]  [Wood,  Baron.  The  copy  which  is  engro.sseil  on  stamp  is,  in  fact,  the  only 
declaration.] 

[Crahani,  Baron.  There  being  two  copies  of  the  declaration  delivered  on  stamp, 
by  the  practice,  it  seems,  that  in  this  Court  the  draft  is  leally  the  declaration  ;  and 
that  is  all  that  is  put  on  the  file  in  any  case] 

Thomson,  Chief  Baron.  In  the  present  instance,  independently  of  the  (jnestion  as 
to  the  practice,  the  declaration  being  in  covenant,  and  running  to  great  length,  that 
alone  would  entitle  the  defendant  to  an  impailance  ;  therefore,  let  him  have  it.  If 
there  is  any  thing  in  the  objection  to  what  is  culled  the  practice,  the  Court  will  lake 
that  into  c(jnsi(leration,  and  give  their  opinion  at  a  future  time. 

For  the  present,  we  will,  on  the  liist  gioiuid,  only  make  the 

liule  ab.solute. 

TiiK  ArmuNKV  Gemci!AI.  /■.  Thackek.  S.itmilay,  loth  February  1816— If  there 
have  iieen  any  delay  in  the  interval  between  the  first  ])rocess  issuing  against  a 
defendant,  and  the  filing  of  the  infoiination  against  him,  and,  tluring  that  inteival, 
he  has  gone  abroad  on  his  duty,  as  well  as  sumc  of  his  witnesses,  the  Court  will 
postpone  the  trial,  on  motion. 

It  was  moved  by  Scarlet!,  that  the  ap])roaching  trial  nf  this  information,  of  which 
notice  had  been  [117]  given  for  the  I'lisuing  sittings,  shoulil  be  postponcci  till  the 
re\cnue  sittings  after  next  Kuster  Term. 
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The  object  of  the  proceeding  was,  to  recover  the  peii:illy  imposed  Uy  the  ITlh 
Geo.  III.  ch.  4:1,  §  1,  for  clandestinely  unshipping  goods  at  sea  from  a  homeward  bound 
East  Iiidiaman. 

It  was  stated  in  the  affidavit,  that  the  defendant  was  mate  of  the  ship,  on  board 
which  the  offence  was  charged  to  ha\e  been  committed  ;  that  though  he  had  l)een 
held  to  bail  in  October,  the  information  had  not  been  filed  till  the  present  term ;  that 
the  said  ship  had  sailed  again  for  China  on  the  23d  of  December,  and  the  defendant 
had  also  gone  thither  on  l)oard.  That  he  had  a  good  defence,  which  could  not  be 
supported,  but  b_v  witnesses,  many  of  whom  had  also  sailed  as  part  of  the  ship'.s  crew. 
'I'he  necessity  of  his  doing  so  was  mnch  pre.s.sed,  for  that,  otherwise,  a  defendant 
might  thus  be  ruined  on  a  mere  charge  of  an  offence  against  a  statute. 

Issue  was  not  joined. 

Dauncey  opposed  the  application,  on  the  part  of  the  Ciown  ;  sulimitting,  that  the 
defendant  having  been  arrested,  was  aware  of  the  proceeding  going  on  against  him, 
and  might  have  provided  for  his  defence  before  the  ship  sailed ;  and  that  thus  a 
defendant,  by  withdrawing  himself  and  his  witnesses,  might  avoid  trial  in  all  such 
cases. 

Per  Curiam.  'Ihe  gist  of  the  application  is,  [118]  that  the  infoi'mation  was  not 
filed  before  the  defendant  had  sailed  ;  and  it  is  not  to  be  expected  that  he  should  give 
up  his  voyage. 

Motion  granted, 

AVith  liberty  to  the  Crown  to  examine  any  witnesses  then  in  attendance  who 
cannot  ;ittend  afterwards  ;  and  the  defendant  to  cross-examine — the  interrogatories 
to  be  exchanged  before  examination  taken. 

UsHEK  (QUI  T.\M),  &C.  r.  l.YON.  Monday,  12tii  February.  Saturday,  27th  Jannaiy 
1816. — A  plaintiff'  (qui  tam)  in  an  action  on  the  statute  for  not  receiving  a  licensed 
pilot,  demanding  to  be  taken  on  board  and  put  in  conduct  of  the  vessel,  not 
proving  production  of  his  license  by  the  pilot,  at  the  time  of  such  demand, 
•will  be  non-suited  :  although  it  was  in  evidence  that  the  pilot  had  it  in  his 
personal  custody  at  that  time,  and  that  the  master  did  not  require  the  production 
of  it. — Coasting  vessels,  not  within  the  •52d  Geo.  III.  ch.  39,  or  compellable  to 
take  a  pilot  on  board,  on  entering  rivers  within  the  limits  of  a  jurisdiction  having 
authority  to  appoint  and  license  pilots  ;  and  the  exemption  in  the  Act  is  not 
confined  to  coasters  using  the  na\igation  of  the  river  Thames  alone. 

The  plaintiff  (sning  on  behalf  of  himself  and  the  gnild  or  brotherhood  of  masters 
and  pilot  seamen  of  the  Trinit^'-House  of  Kingston-upon-Hull),  brought  the  present 
action  of  debt  undei-  .52d  Geo.  III.  ch.  39,  sec.  'ii,  whereby  it  is  enacted  "That  it  shall 
be  lawful  for  any  licensed  pilot  to  supersede  any  person  not  licensed  as  a  pilot  in  the 
charge  of  any  ship  or  vessel  within  the  limits  of  his  license ;  and  every  master  of  any 
ship  01'  vessel  who  shall  continue  to  act  himself  as  a  pilot,  or  who  shall  continue  any 
unlicensed  person,  or  any  licensed  person  acting  out  of  the  limits  for  which  he  is 
qualified  as  a  pilot,  after  any  pilot  licensed  to  act  within  the  limits  in  [119]  which 
such  ship  or  ve.ssel  shall  then  actually  be,  shall  have  oft'ered  to  take  charge  of  the  ship  or 
vessel  ;  and  eveiy  person  assuming  or  continuing  in  the  charge  or  conduct  of  any  ship 
or  vessel  without  being  duly  licensed  to  act  within  the  limits  in  which  such  ship  or 
vessel  shall  actually  be,  after  any  pilot  duly  licensed  and  qualified  to  act  in  the 
premises  shall  have  offered  to  take  charge  of  such  ship  or  ve.ssel ;  shall  respectively 
forfeit,  for  everv  such  ofl'ence,  a  sum  not  exceeding  fifty  pounds,  nor  less  than  twenty 
pounds,"  against  the  master  of  the  sloop  "  Hope,"  for  not  superseding  an  unlicensed 
person,  by  giving  up  the  conduct  of  his  vessel  to  a  licensed  pilot,  who  had  offered 
himself  to  take  charge  of  her,  when  within  the  limits  of  his  license.  It  was  tried  at 
York,  at  the  last  summer  assizes,  before  Mr.  Justice  Bayle}'.  The  declaration  con- 
sisted of  twelve  counts,  charging  bleaches  of  the  pilot  acts  on  two  several  occasions, 
varying  the  description  of  per.son  acting  as  pilot,  to  meet  each  case  in  the  section. 

From  the  report  of  the  evidence,  it  appeared,  that  the  defendant  was  master  of  a 
coasting  vessel  (the  "  Hope"),  trading  between  the  port  of  Bridlington,  in  the  east 
riding  of  the  county  of  York,  and  London  :  that  he  was,  on  entering  Bridlington 
Harbour,  piloted  by  liobert  Burton,  an  unlicensed  seaman  ;  that,  on  bearing  up  for 
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the  liarhour,  his  vessel  was  boardetl  by  Robert  lliituhiusoii,  a  pilot,  duly  licensed  by 
the  coipoiatioi)  of  the  Tiiiiity-House  of  Kingstoii-upoii-HuU,  who  demanded  the  charge 
of  the  vessel,  which  the  defendant  refused  to  trive  him.  The  pilot  did  not  produce 
his  license,  [120]  when  he  demanded  to  be  put  in  charge  of  the  vessel,  or  tell  the 
master  that  he  was  licensed  ;  that  be  had  the  licence  in  his  pocket,  and  that  the  master 
did  not  reiiuire  to  sec  it ;  that  the  defendant  knew  Hutchinson,  having  lived  in  the 
same  town  with  him,  and  knew  him  to  be  a  licensed  pilot. 

On  that  evidence,  it  was  objected  by  the  counsel  for  the  defendant,  1st,  That,  as 
the  pilot  had  not  complied  with  the  terms  of  the  -iGth  section  of  the  Act,  which  enacts, 
"That  no  person  shall  take  charge  of  any  vessel,  or  in  any  maimer  act  as  a  pilot,  or 
receive  any  compensation  for  acting  as  a  pilot,  unless  he  shall  be  authorized  thereto 
by  some  lawful  license,  nor  until  such  license  shall  have  been  registered  by  the 
principal  officers  of  the  Custom  House  of  the  place,  at  or  nearest  to  which  such  pilot 
shall  reside,  (which  officers  are  hereby  required  to  legister  the  same  without  fee  or 
reward),  nor  without  having  his  license  at  the  time  of  his  so  acting,  in  his  personal 
custody,  ready  to  lie  produced,  and  which  he  shall  actually  produce  to  the  master  of 
any  ship  or  vessel,  or  other  person  who  shall  be  desirous  of  employing  him  as  a  pilot," 
the  action  could  not  be  maintained  ;  and  2dly,  That  this  being  a  coasting  vessel,  came 
within  the  exemption,  which  is  in  these  words,  "  And  also  save  and  except  as  well  all 
colliers,  as  also  all  ships  and  vessels  trading  to  Norway,  and  to  the  Cattegat  and  Baltic, 
and  likewise  round  the  North  Cape,  and  into  the  White  Sea;  and  .save  and  except 
all  constant  traders  inwards  from  the  ports  between  Boulogne  inclusive  and  the  Baltic, 
such  ships  and  vessels  [121]  having  British  registers,  and  coming  up  the  North 
Channel  l)y  Orfordncss,  but  not  otherwise  ;  and  likewise  save  and  except  all  coasting 
vessels,  and  all  Irish  traders  using  the  navigation  of  the  river  Thames  as  coasters," 
was  not  compellable  to  receive  a  pilot  on  board  at  all.  The  learned  Judge  having  put 
it  to  the  Jury  to  find,  whether  the  defendant  knew  the  person  applying  for  the 
conduct  of  the  vessel  to  be  a  licensed  pilot ;  and  whether,  by  refusing  to  employ  him, 
without  demanding  to  see  his  license,  he  had  not  dispensed  with  the  production  of  it , 
both  of  which  they  foiuid  in  the  affirmative. — His  loidship  then  nonsuited  the  plaintiff, 
on  the  hrst  objection  made  at  the  bar,  notwithstanding  the  finding  of  the  Jury; 
reserving  the  points,  at  the  same  time,  by  giving  liberty  to  the  plaintiff  to  move  to 
.set  aside  the  non-suit,  and  take  a  verdict  for  201.,  being  a  single  penalty,  taken  at  the 
lowest. 

Topping  having  obtained  a  rule  in  Michaelmas  term  ; 

Saturday,  27th  January. — Dauncey,  Holroyd,  and  liaine,  now  shewed  cause. 
They  turned  the  main  part  of  their  attention  to  the  objection,  that  the  license  should 
have  been  produced.  This  is  an  Act  highly  penal  ;  and  the  plaintiff' should  not  only, 
for  that  reason,  l)e  held  strictly  to  the  letter  ;  but  the  masters  of  these  vessels, 
being  placed  in  a  hazardous  situation,  in  point  of  res]jonsibility  to  their  owners,  the 
exercise  of  great  caution  in  the  reception  of  jiilots  (jn  board  should  be  allowed  them. 
Placed,  theie-[122]forc,  between  their  responsibility  to  their  owners,  on  one  hand, 
foi'  accidents  iiappcning  to  the  vessel,  and  the  penalty,  on  the  other  hand,  for  not 
employing  a  pilot,  clear  pi'oof  of  the  production  of  the  license  by  the  person  demanding 
the  charge,  ought  to  be  held  to  be  in  all  cases  indispensable.  His  knowledge  that 
Hutchinson  was  a  pilot,  is  not  proved  ;  though  by  the  Jury  it  is  so  found.  Even  if  it 
were  so,  it  would  be  no  giound  for  dispensing  with  his  pi-odiicing  the  license.  He  might 
have  been  a  pilot  at  one  jjcriod,  and  discharged  at  a  subsequent  time  for  gross  miscon- 
duct ;  but  the  master  had  no  right  to  wave  the  production  of  the  license,  for  that  is  a 
duty  wisely  imposed  by  the  Act  on  the  pilot ; — the  wortjs  are,  "and  which  (license) 
he  shall  actually  produce.' 

[Wood,  J>aron.  The  subsei|ucnt  wonls  ai'c,  "to  the  mastei'  of  any  ship  or  vessel, 
or  other  person  who  shall  be  desirous  of  employing  liim.  '  The  master,  in  this  case, 
was  not  desirous  of  em[)loying  him.  | 

It  would  be  useless  to  shew  it  to  |)cr.sons  who  were;  desirous  of  em|)loying  him. 
Those  words  must  be  taken  to  mean,  persons  requireil  to  employ  him,  or  to  apply 
to  persons  other  than  the  master,  to  whom  it  is,  in  all  events,  actually  to  be  pioduced, 
and  who  is,  by  the  Act,  obliged  to  employ  him. 

Then,  as  to  the  question  of  exemption.  —It  is  to  avoid  that  provision,  that  they 
have  not  chosen  to  found  their  claim  to  the  right  of  appointing  pilots  on  the 
statute,  but  have  preferred  to  go  upon  the  usage.     That,  however,  could  not  avail 

Ex.  Div.  11.— 2* 
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them  here  ;  [123]  for  such  a  right  cannot  exist  by  prescription.  Usage  in  pais,  not 
founded  on  record,  would  not  support  this  action.  It  can  only  be  founded  on  charter, 
or  matter  of  record,  as  allowance  in  a  Court  of  Record  («).  The  express  objects  of  the 
exemption  are  coasting  vessels  generally.  It  is  not  confined  to  vessels  navigating  the 
river  Thames  alone,  but  is  general,  as  appears  by  the  addition  of  the  words,  "as 
coasters,"  following  "  Irish  traders  navigating  the  river  Thames."  The  words  between 
"coasting  vessels"  and  "as  coasters,"  omitted,  the  two  last  words  would  he  alisurdly 
I'edundant.  Those  final  words  must  have  been  employed  to  qualify  the  exemption 
of  Irish  traders  using,  &c.  lest  all  Irish  traders  should  be  included. 

Topping,  Littledale,  and  Thompson,  in  support  of  the  rule.  They  observed,  that 
this  question  had  been  raised  merely  with  a  view  to  try  the  right  of  the  Trinity  House 
to  appoint  pilots  in  exclusion  of  unlicensed  persons.  To  dispose  of  the  objection  as 
to  usage  ; — whatever  might  have  been  the  doctrine  in  ancietit  times,  it  was  now  become 
such  settled  law,  by  a  series  of  modern  decisions,  that  evidence  of  long  usage  was 
unanswerable,  that  that  may  be  left  for  the  more  immediate  subjects  of  discussion. 
In  this  case,  a  licensed  pilot  demands  the  conduct  of  the  vessel  ;  he  has  his  license 
about  him,  but  does  not  produce  it.  Now  the  plaintitt'  contends,  that  it  is  not  nece.ssary 
he  should  produce  it  till  demanded  [124]  of  him.  He  is  expressly  required  to  have  it 
ready  to  be  produced  :  if  he  were  peremptorily,  and,  in  all  events,  required  l:>y  the 
Act  to  produce  it,  whether  demanded  or  not,  his  being  required  to  have  it  ready  would 
be  nugatory,  because  it  is  involved  in  that  requisition.  In  truth,  he  is  actually  to 
produce  it  only  to  the  person  desiring  his  a.ssistance  as  a  pilot,  and  that,  to  shew  that 
he  is  the  person  named  therein,  (for  his  description  is  endorsed)  (sec.  44),  which  would 
be  totally  useless,  if  the  master  should  refuse  to  employ  him. 

Then  theque.stion  of  exemption  occurs.  According  to  the  grammatical  construction 
of  the  words  in  which  that  exemption  is  expressed,  it  must  be  taken  to  be  confined  to 
such  coasting  vessels  as  navigate  the  river  Thames,  and  as  coasters.  A  coasting  vessel 
might  be  used  on  other  occasions  than  as  a  coastei-,  as  a  vessel  other  than  a  coaster 
(such  are  the  Irish  traders),  may  proceed  on  a  coasting  voyage  ;  or,  if  the  words, 
"as  coasters,"  are  to  be  confined  to  the  effect  of  qualifying  the  words  Irish  traders, 
(juacunque  via,  the  words  "  navigating  the  river  Thames,"  are,  it  is  obviou.s,  equally 
leferable  to  the  words  coasting  vessels,  as  to  Iiish  traders,  qualifying  all  their 
antecedents. 

Monday,  12th  February. — Thomson,  Chief  Baron,  this  day  delivered  the  opinion 
of  the  Court.  The  questions  aiising  on  this  motion  are,  whether  the  defendant,  in 
such  circumstances  was,  by  the  Act  of  the  .'i2d  Geo.  III.,  under  the  necessity  of  taking 
a  pilot  on  board  his  [125]  vessel ;  and  whether  (if  he  were)  the  pilot  applying  for  the 
conduct  of  the  vessel  had  complied  with  the  provision  of  that  Act,  requiring  the 
production  of  his  license.  That  Act,  which  would  otherwise  have  repealed  the  local 
Act,  has,  in  the  21st  section,  an  express  reference  to  the  privileges  enjoyed  by  the 
port  of  Kingston-upon-Hull,  lelative  to  the  appointment  of  suh-commissionens,  to 
examine  and  license  pilots  within  their  jurisdiction.  The  general  Pilot  Acts,  as  well 
as  the  Hull  local  .^ct,  which  must  also  form  part  of  our  consideiation,  contain  an 
express  provi.sion,  excepting  from  the  necessity  of  taking  pilots  on  board  all  coasting 
vessels.  And  that  we  think  a  general  exemption,  extending  to  all  vessels  in  the 
coasting  trade ;  and  that  it  is  not  to  he  construed,  as  it  has  been  contended  it  should 
be,  to  have  been  i-estricted  by  the  subsequent  words,  to  such  coasting  vessels  only  as 
navigate  the  river  Thames  as  coasters. 

Therefore,  without  entering  into  the  question,  whether  the  pilot,  in  this  case,  should 
have  produced  his  license, — for  our  opinion  on  the  other  point,  renders  it  unnecessary 
to  do  so, — we  are  clearly  of  opinion,  that  this,  as  being  a  coasting  vessel,  was  not  under 
the  necessity  of  employing  a  pilot. 

Eule  discharged  *. 

(a)  Foster,  Cr.  L.  266.     9  Coke,  27  b.  28  a.— Case  of  The  Abbott,  of  Strata  Marmthi. 

*  Notwithstanding  the  Court  discharged  the  rule  on  the  point  of  the  vessel  being 
not  within  the  Act,  as  a  coaster,  the  arguments  on  the  question  of  the  necessity  of 
producing  the  license,  on  which  the  nonsuit  proceeded,  to  which  nearly  the  whole  of 
the  discussion,  on  the  defendant's  pait,  was  directed,  are  preserved. 
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[126]  Agak  r.  Morgan  and  Others.  Monday,  12tli  February,  Friday,  10th 
Nuvumbor,  lyiG. — A  separate  iiotioe  to  each  of  several  persons  intcndetl  to  be 
sued  in  trespass,  is  sufficient  to  found  a  joint  action  against  all  of  them,  for  acts 
committed  in  pursuance  of  an  Act  of  Parliament,  which  provides,  that  no  plaintitt' 
shall  recover  in  an  action  for  any  thing  done  in  pursuance  thereof,  without  notice 
to  the  defen<laiit  or  defendants,  of  such  intended  action,  although  none  of  the 
other  peisons,  who  are  afteiwards  joined  in  the  action,  are  named  in  the  notice 
to  either  of  them. — In  such  an  action  a  deviation  from  the  line  described  by  the 
Act  of  I'ailiameut  as  the  cour.se  of  an  intended  c.inal,  does  not  deprive  the  defen- 
dants of  their  right  to  notice,  before  action  l)ronght,  on  the  ground  that  what  has 
been  done  by  them  was  not  done  in  pursuance  of  the  Act. 

A  rule  had  been  obtained  by  Clarke,  calling  on  the  plaintiff  to  shew  cause,  why 
ihe  verdict  ol)tained  by  him  at  the  last  nisi  prius  sittings  of  this  Court,  should  not  be 
set  aside,  and  a  nonsuit  entered,  or  new  tiial  granted,  on  several  points  of  objection  ; 
one  only  of  which  was  finally  insisted  on  : — that  the  several  separate  notices  of  the 
action  about  to  be  brought,  which  had  been  given  previously  to  the  commencement 
of  the  suit,  conformably  with  the  directions  of  the  Act  of  Parliament,  were  not  notices 
of  the  joint  action  which  was  sul)se(iuently  proceeded  in. 

The  action  was  trespass,  against  the  I'Jngineer,  the  Solicitor,  and  others,  employed 
by  the  Regent's  Canal  Company,  for  having  deviated  from  tiie  line  described  in  the 
])lan  which  h.ad  licen  adopted  by  the  Act  of  Parliament,  and  deposited  with  the  cleik 
of  the  peace,  wherein  the  plaintiff'  recovered  a  verdict  of  .OOOl.  damages. 

By  tile  Jl-Jth  section  of  the  Act  incorporating  the  Company,  it  is  enacted,  "that 
no  plaintiff  .shall  recover  in  any  action,  for  any  thing  done  in  pursuance  of  the  Act, 
unless  notice  in  writing  shall  have  been  given  to  the  defendant  or  defendants,  or  left 
at  his,  her,  or  their  last  or  usual  place  of  abode  fourteen  days  before  such  action  shall 
be  [127]  commenced,  of  such  intended  action,  signed  by  the  attorney  for  the  plaintill' 
or  plaintitl's,  specifying  the  cause  of  such  action;  nor  shall  the  plaintiff  or  plaintiffs 
recover  in  such  action,  if  tender  of  good  and  sufficient  amends  shall  ha\e  been  made  to 
him,  hei',  or  them,  or  to  his,  her,  or  their  attorney,  by  or  on  the  behalf  of  such  <lefen- 
dant  or  defendants,  before  such  action  brought  "  'i'iie  plaintiff's  to  pay  treble  costs  if 
nonsuited  ;  ai;d  all  actions  limited  to  si.\  calendar  months  after  the  fact  committed. 

The  notice  of  action  given  l)y  the  plaintill'  was  delivered  at  the  residence  of  each 
of  the  defendants,  and  addressed  to  him  Ijy  name  ;  tiie  material  ])art  of  which  was  as 
follows  : — 

"I  do  hereby,  as  the  attorney  of  and  for  William  Agar,  of  Elm  Lodge,  in  the  parish 
of  Saint  Pancras,  and  county  of  Middlesex,  Ksquire,  give  you  notice,  that  at  or  soon 
after  the  expiration  of  fourteen  days  from  the  time  of  your  being  served  with  this 
notice,  or  from  the  time  of  this  notice  being  left  at  your  place  of  abode,  I  shall 
commence  an  action  against  you,  at  the  suit  of  the  said  William  Agar,  and  proceed 
thereupon,  according  t(j  law,  for  th.it,"  itc.  (transcribing  the  declaration). 

It  was  objected,  at  the  trial,  that  as  the  notice  was  in  all  respects  seveial,  and 
purported  to  a])piise  each  of  th:;  defendants,  of  a  sepai'ate  action  being  intended  to 
be  commenced  against  him,  individually;  and  the  ;icti<in  brought  being  joint,  in  foi'm 
and  ell'ect,  it  could  not  l)e  maintained,  as  not  lieing  [128]  the  action  of  whicii  notice 
had  been  given  :  which  must  tend  matcri.illy  to  eml)arrass  the  defendants,  and  render 
exceedingly  difficult,  if  not  wiiolly  impractical^le,  the  object  for  which  it  iiad  been 
provided,  the  tcndei  of  sufficient  amends ;  and  that,  therefore,  the  plaintill  should  be 
nonsuited. 

Saturday,  lotli  l''cliriiary. — Dauucey,  Scarlett,  and  Iviehardson,  shewed  eauao. 
They  contended,  lirst,  that  no  notice  was  neees.sary  in  (his  case,  because  the  trespasses 
had  not  l)een  committed  by  the  dofcndanl.s,  acting  under  the  Act,  but  in  violation  of 
it,  as  they  were  ex|)ressly  restiicted  to  the  line  prescribed,  in  pa.ssiiig  over  the  plaintiirs 
land.  Tiiey  were,  tiicrefore,  acting  colore  and  ii()t  virtute  ollicie  ;  and  in  .so  doing, 
they  were  not  entitled  to  the  privileges  or  ])rotcction  of  the  Act.  In  the  case  of  Alcock 
V.  Jiidrcws  {2  Ivsp.  •")!:]),  the  defendant,  a  constable,  so  acting,  was  hold  not  to  bo 
within  the  statute.  There,  Lord  Keuyon  said,  the  distinction  was,  l)ctween  the  extent, 
and  the  abn.so  of  the  .lutliority.  But  had  tiiey  kept  within  the  line,  and  liad  then 
done  an   injury  to  the   plaintiH's  house,  they  would   have   been  entitled  to  uotiee.     A 
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constable  acting  in  discharge  of  his  duty,  is  entitled  to  notice  of  actions  to  be  brought 
against  him ;  but,  if  acting  out  of  his  district,  though  not  wilfully,  or  mala  fide,  he 
loses  that  protection,  as  was  held  in  Blalchcr  v.  Kvm])  {b).  So,  also,  would  a  constable 
who  should  [129]  maliciously  arrest  B.,  having  a  warrant  against  A.  Now  hero  the 
defendants  have  trespassed  out  of  the  limits  within  which  they  were  directed  to  conhne 
themselv  es,  and  have  thereby  forfeited  their  right  to  notice.  Nor  could  thei'e  have 
Ijeen  any  mistake  of  the  plan  to  be  pursued,  for  it  was  in  evidence,  that  they  followed 
neither  plan  ;  and  the  Jury  found  that  they  had  deviated  from  both,  and  that  after 
repeated  notice.  As  to  the  ditticulty  of  making  a  tender  of  amends,  the  action  of 
trespass  is  joint,  and  several ;  and  each  is  liable  for  the  trespass  of  the  rest.  This 
action  must  necessarily  have  been  brought  against  individuals,  because,  as  a  Corpora- 
tion, the  Company  could  not  be  sued.  Had  a  tender  of  amends  been  accepted,  it 
would  have  destroyed  the  plaintift's  right  of  action ;  and  acceptance  by  him  of  such 
tender  from  one,  might  ha\e  been  pleaded  in  bar  by  the  rest ;  and  if  he  had  received 
satisfaction  from  either  of  the  others  afterwards,  it  would  have  been  a  fraud,  and  the 
money  paid  would  be  recoverable  by  action.  Had  it  not  been  accepted,  then  the 
question  would  have  been,  whether  the  tender  was  sufficient.  This  trespass  was 
wilful,  and  after  repeated  notice  ;  and  a  distinction  should  be  made  between  the  pro- 
tection and  privilege  extended  to  public  men,  acting  officially  in  public  duties,  and 
private  individuals,  pursuing  an  object  of  gain  and  ad\antage.  In  the  former  case, 
the  construction  should  be  liberal  on  the  part  of  the  defend.uit ;  in  the  latter,  the 
inclination  should  be  with  the  plaintili'.  Then,  as  to  the  sufficiency  of  the  notice 
given,  if  the  defendants  should  be  held  to  be  entitled  to  notice  If  any  diffei'ence 
could  arise  from  joining  several  together,  [130]  in  this  action  of  trespass,  it  must 
operate  in  favour  of  the  defendants,  whose  advantages  are  enlarged,  and  not 
diminished,  by  such  a  mode  of  proceeding ;  were  any  one  of  them  prejudiced, 
indeed,  by  being  sued  with  others,  the  argument  would  be  entitled  to  some  cou- 
.sideration.  The  objection  would  have  been  obviated,  if  all  the  defendants  had  been 
named  in  the  addressing  part  of  the  notice  ;  it  is,  therefore,  an  objection  to  the 
heading  only,  and  merely  formal.  To  try  the  sufficiency  of  this  notice  by  analogy, 
with  those  which  are  required  to  be  given  by  the  li-tth  Geo.  II.  ch.  44.  Under  that 
Statute,  if  a  justice  of  peace  should  be  sued,  jointly  with  a  constable,  after  notice 
gi\en  to  him  alone,  of  an  action  about  to  be  brought  against  him,  the  notice  having 
complied  with  the  exigency  of  the  statute,  would  be  good.  That  statute  did  not 
contemplate  any  distinction  between  joint  and  several  actions.  Had  the  action,  indeed, 
been  joint  against  four,  and  the  trespass  had  not  been  proved  against  all,  that  might 
have  afforded  a  colourable  objection ,  but  as  a  trespas.s  proved  against  several,  is  a 
trespass  in  each  and  every  one,  the  joinder  of  the  defendants  cannot  be  an  objection 
to  such  an  action  available  to  either  ;  for  in  actions  of  ti'espas.s,  all  the  defendants  are 
principals,  and  each  is  liable  for  the  whole  damage  proved. 

A  case  was  mentioned,  fi-om  recollection,  of  an  action  of  trespass  against  two 
pei'sons,  for  sporting  on  the  plaintifi's  lands,  one  of  whom  had  suti'ered  judgment  to 
go  by  default;  and  damages,  assessed  on  a  writ  of  inquiry,  had  been  recovered  against 
[131]  him,  which  the  other  defendant  pleaded  in  bar,  and  was  held  a  good  plea  It 
was  contended,  that  the  notice  whicli  had  been  given  was,  in  all  other  respects,  most 
full  and  explicit,  and  amply  apprised  the  defendants  of  the  action  brought ;  and  it 
was  finally  urged,  that  if  the  present  objection  were  allowed  to  prevail,  the  plaintiff 
would  lose  the  benefit  of  the  verdict  he  had  obtained,  and  be  left  without  remedy, 
inasmuch  as  he  would  not  now  be  in  time  to  resume  the  suit,  because  the  period 
limited  for  bringing  actions  on  this  Act  had  expired. 

Monday,  12th  February. — Clarke  and  Pollock,  F.  in  support  of  the  rule,  contended, 
that  notice  was  necessary ;  and  that  that  which  had  been  given  was  insufficient.  On 
the  lii'st  point,  they  took  a  distinction  between  acts  done  in  virtue  of  the  Statute,  and 
acts  done  in  pursuance  of  it ;  submitting,  that  that  distinction  was  recognized  by  the 
Act ;  as  in  the  formei'  case,  the  remed)'  given  was  by  the  summary  intervention  of  a 
Jur}',  to  be  summoned  for  that  purpose ;  and  the  plaintiffs  would  then  ha\e  had  no 
right  of  action  :  whereas,  in  the  latter,  it  was  by  action,  wherein,  without  pi-evious 
notice,  the  plaintiffs  must  be  nonsuited  on  the  trial.  Nor  can  the  circumstance  of  the 
caution  given  not  to  deviate,  alter  the  nature  of  the  action,  or  deprive  the  defendants 

{[))   1  U.  Bl.  iu  notis.  -Jliltun  v.  Grctn,  b  East,  2-33. 
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of  the  privilc^'es  jriveii  l)y  llm  Act,  for  ;iii\-  thing  done  in  pursnaiiee  of  it.  Thoi),  as  to 
the  sutiicieiicy  of  the  notice. — So  strict  are  the  Acts  in  that  respect,  that  on  an  action 
commenced  against  magistrates,  under  the  24th  Geo.  II.,  although  the  notice  may  be, 
in  all  respects,  sufficiently  full,  and  effectually  apprise  the  defendant  of  every  thing 
[132]  necessary  to  furnish  him  with  the  means  of  defence,  yet,  if  the  exact  address 
of  the  attorney  be  not  endorsed,  although  his  residence  be  well  known  to  the  defen- 
dant, the  notice  would  be  bad!  The  substantial  objection  to  the  notice,  in  the  present 
case,  is,  that  it  is  not  a  notice  of  the  joint  action  brought ;  and,  unless  a  joint  action  be 
not  distinguishable  from  a  separate  one,  that  objection  is  valid.  Now  it  would  have 
been  clearly  fatal,  if,  after  notice  of  a  joint  action,  they  had  brought  a  separate  one. 
There  might  have  been  both  joint,  and  several  trespasses,  committed  by  each  and 
every  one  of  these  defendants,  on  various  occasions,  and  of  greater  or  less  magnitude  ; 
and  how  could  they,  or  either  of  them,  tender  amends  for  a  joint  trespass,  on  a  notice 
of  an  action  intended  to  be  commenced  for  a  separate  one?  They  could  not  confer 
for  that  purpose ;  for,  until  the  declaration  was  delivered,  they  could  not  know  the 
ground  of  complaint,  nor  who  were  to  be  joined  with  them.  It  might  happen,  too, 
that  an  individual  might  conceive  he  had  a  good  defence  to  such  an  action,  and  would 
therefoi-e  make  no  tender  ;  but  finding  that  his  witnesses  are  joined  with  him  in  the 
suit,  he  then,  when  his  defence  is  taken  away  from  him,  and  when  it  would  be  too 
late  to  avoid  expense,  might  be  disposed  to  tender  amends.  Had  each  of  these 
defendants  tendered  .satisfaction  amounting  to  the  whole  damage,  which  had  been 
accepted,  they  would  have  had  no  means  of  recovering  the  overplus,  for  the  tender 
would  have  precluded  them.  In  this  case,  too,  an  argument  arises  from  one  of  the 
defendants  being  an  attorney,  who,  if  a  separate  action  had  been  brought  against  him, 
might  have  availed  himself  of  his  privilege. 

[133]  Thom.son,  Chief  Baron.  We  are  certainly  not  struck  with  the  answer  given 
to  this  objection,  of  want  of  sufficient  notice  of  the  action, — that  none  was  necessary 
to  have  been  given  in  this  instance  ;  for  I  incline  to  think,  that  the  defendants  may 
be  said  to  be  acting  in  pui'suance  of  the  Act,  although  they  may  have  so  far  deviated 
from  the  line  of  the  canal  presciibed  by  it,  as  to  rendei'  themselves  liable  to  this 
action  of  trespass. 

'i'hen  the  question  which  remains  to  be  considered  is,  whether  the  notice  which 
has  been  given  is  sutticient  to  found  the  present  action,  and  has  complied  with  the 
teims  of  the  Act  (here  his  Lordship  read  the  21.5th  section).  Now  I  do  not  under- 
stand this  Act  as  I'equiring,  that  notice  shall  be  given  of  the  nature  of  the  action 
intended  to  be  brought,  as  to  its  being  joint  or  several ;  but  of  the  cause  of  such 
action,  that  is,  wh.it  it  is  that  is  charged  to  have  been  irregularly  done,  in  executing 
the  powers  of  the  Act.  There  is  eonsider.ible  inaccuracy  in  the  expi'cssions  used  in 
this  section  ;  because  there  can  be  no  plaiiUift"  before  action  brought,  neither  can  there 
))e  a  defendant. 

As  ever}'  trespass  is  in  its  nature  joint  and  separate,  it  seems  to  nic  not  to  be 
necessary  to  give  notice  of  a  joint  action.  If  it  were  necessary  to  give  notice  to  every 
person  intended  to  be  made  a  defendant  in  the  action,  that  has  been  done  in  this 
instance  ;  and  this  notice  is,  in  its  tcims,  fully  sufficient  to  apprise  each  of  tlu^m  of 
the  cause  and  ground  of  the  action,  so  as  to  enable  tiiem  to  have  tendered  [134] 
amends  ;  and  if  any  one  of  them  had  made  a  .satisfactory  tendci-,  whcthei'  it  had  l)ccii 
accepted  or  not,  that  might  have  been  insisted  on  in  exoneration  of  all  the  rest,  when 
the  joint  trespass  had  been  proved  ;  just  as  etlectually  as  a  recovery  against  one,  might 
have  been  ])leaded  in  bar  to  the  action,  with  the  propei'  and  common  averments,  tiiat 
the  trespasses  alleged  to  have  been  committed  were  one  and  the  .same. 

I  was  of  that  opinion  at  the  Iri.il  ;  and  though  much  lesearch  and  ingenuity  h.ivc 
been  employed  on  the  l)chalf  of  tin;  objection,  in  the  distnis.sion,  I  still  remain  of  the 
same  opiin'mi. 

GH.\ii.\M,  li.u'on,  concurred.  The  notice  was  ccrtaiidy  necessary;  and  notwitii 
standing  the  ditlicullics  olijected  l)y  the  defendant's  coiuisel,  with  nuich  ingenuity, 
but  which  I  think,  foi'  the  most  part,  rather  imaginary  than  real,  I  am  of  o])inion,  tli;il 
that  which  has  been  given  in  this  case  was  sullicient.  The  view  of  the  Legislature  in 
requiring  it,  is  the  true  criterion  of  its  sufficiency,  which  was,  that  an  oppoit unity 
might  be  afforded  of  tendering  amends  Ijcfoi'c  action  brought.  Now  there  was  no 
danger  of  the  defendant's  mistaking  the  object  of  this  notice,  Ji-s  has  been  suggested  ; 
nor  could  they  have  thought  that  it  was  an  action  intended  to  be  brought  for  indi- 
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vidu:i,l  damages  ;  and,  at  least,  the  notice  might  liax'c  set  them  to  make  the  due 
in(]uiries. 

Wood,  Baron.  The  two  question.s  here  are,  1st,  whether  any  notice  was  necessary  ; 
and  2dl3^,  whether  that  which  has  been  delivered  is  sutficient.  [135]  On  the  first,  I 
give  no  opinion,  because  I  think  that  the  notice  is  snfficient.  In  all  cases  of  trespass, 
the  action  is  joint  and  several,  and  the  plaintitt'  is  not  obliged  to  confine  himself  to 
trespasses  committed  individually  :  for  the  act  of  one  is  the  act  of  all,  and  the  act 
of  all  is  the  act  of  each.  Then,  the  language  of  this  notice  is  sufficiently  explicit ;  it 
is,  "I  give  you  notice,  that  I  shall  comn:ence  an  action  against  you,"  and  it  may  mean 
either  alone  or  with  others.  As  to  the  danger  of  the  plaiutift''s  receiving  a  two-fold 
satisfaction,  one  cannot  suppose  that  such  a  thing  could  happpen  from  separate 
tenders  ;  and  if  they  were  all  to  tender  satisfaction,  the  plaintift'  would  have  no  right 
to  accept  it,  A  tender  by  one,  if  accepted,  would  be  a  satisfaction  for  all ;  and  it  is  a 
frequent  plea,  that  the  trespass  was  committed  with  others,  who  have  made  satisfaction. 
You  could  not  plead  the  not  joining  of  others,  in  abatement.  Therefore,  I  think,  the 
notice  is  good.  The  same  notice  has  been  given  to  every  one  of  the  defendants,  and 
is  therefore,  in  eflfect,  a  joint  notice,  because  you  might  give  in  evidence,  joint  tres- 
passes in  an  action  founded  on  it. 

Richards,  Baron,  of  the  same  opinion.  I  am  materially  guided  by  the  considera- 
tion, that  a  constable  may  be  joined  in  an  action  against  a  justice  of  peace,  (who  is 
entitled,  under  the  2-lth  Geo.  II.,  to  notice  of  the  writ  and  cause  of  action),  although 
the  intention  of  joiiu'ng  the  constable  be  not  expressed  in  the  notice. 

liule  discharged. 

[136]  HoriciN.s  r.  B.\KNKS.  Same  day  25th  Xovember,  1816. — The  question  of 
apportionment  of  costs  between  plaintiti'  and  defendant,  on  the  several  i.ssues  in 
trespass,  quare  clausum  fregit — of  not  guilty — right  of  way  by  prescription, — by 
grant, — and  on  new  assignment,  extra  viam,  on  other  occasions,  and  for  other 
purposes — the  1st  and  3d  issue,  and  the  new  assignment  (as  to  slight  trespass 
only)  being  found  for  the  plaintiff';  and  the  2d  issue,  and  the  other  questions 
on  the  new  assignment,  for  the  defendant, — having  been  brought  fully  before  the 
Court,  who  took  time  to  consider  it :  it  was  decided,  that  the  defendant  was  only 
entitled  to  the  disallowance  to  the  plaintiff',  of  the  costs  of  the  issues  found  for 
him  (the  defendant),  and  was  not  entitled,  beyond  that,  to  have  the  costs  of 
those  issues  deducted  from  the  costs  allowed  to  the  plaintiff',  which  latter  object 
was  what  was  sought  by  the  present  motion  ;  and  that,  although  the  plaintiff' 
traversed  the  defendant's  plea,  of  the  I'ight  of  way  :  the  Court  considering  itself 
IkhuhI  by  the  long  establi-shed  practice  of  the  Court  of  King's  Bench  in  such  cases. 

An  order  had  been  obtained  by  Abbott,  last  Trinity  Term,  calling  on  the  plaintiff" 
to  shew  cause,  why  the  master  should  not  review  his  taxation  of  the  plaintiff's  costs, 
in  this  cause ;  and  allow  the  defendant  costs  for  his  briefs,  witnesses,  &c.  upon  the 
issues  which  had  been  found  for  him,  and  deduct  them  from  the  amount  of  the  costs 
which  had  been  allowed  to  the  plaintiff'. 

The  action,  which  had  been  tried  liefore  a  special  Jiuy,  at  the  Summer  Assizes  at 
(Gloucester,  in  1806,  was  trespass,  for  breaking  and  entering  the  plaiiitiff"'s  close,  and 
damaging  the  fences.  The  defendant  had  pleaded  the  following  several  pleas  :  1st, 
not  guilty  ;  2dly,  a  justification  of  a  i-ight  of  way,  by  prescription  ;  and  odly,  a  grant 
of  the  road.  The  plaintiff'  took  issue  on  the  plea  not  guilty,  traversed  the  two 
special  pleas,  and  new  assigned,  extra  viam  :  on  which  issue  was  joined.  The  Jury 
found  for  the  plaintiff',  on  the  plea  of  Tiot  guilty  ;  for  the  defendant,  on  the  fii'st  plea 
of  justification;  for  the  plaintiff' on  the  grant  of  road;  and,  on  the  new  assignment, 
for  the  plaintiff",  as  to  trespass  by  sheep,  with  4d.  damages,  and  -Id.  costs  ;  and  foi' 
the  defendant,  on  the  lest  of  the  new  assignment. 

[137]  <  >n  the  taxation  of  plaintift"s  bill  of  costs,  the  master  disallowed  the  plaintiff, 
costs  of  the  issues  found  for  the  defendant,  including  a  rateable  proportion  of  the 
charges  for  briefs,  fees,  and  subp<i'naing  witnesses  ;  but  refused  to  allow  the  defendant 
costs  on  the  issues  found  for  him. 

Abbott,  on  obtaining  this  rule,  had  sul)mittod,  that  as  the  practice  in  the  other 
Courts  diff'ci-ed,  and  the  cpiestion  had  never  lieeu  decided  here,  where  it  therefore 
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remained  doubtful,  it  was  oiieii  to  him  to  make  the  present  motion.  lie  ui^ed, 
also,  that  as  tlie  application  bad  great  appearanee  of  reason  on  its  .side,  arising 
from  an  apparent  hardship  in  what  was  usually  done  in  similar  cases,  and  had 
been  adopted  in  this  :  (although  that  might  perhaps  Ije  consistent  with  the  practice 
of  the  other  Courts,  at  least  .so  far  as  to  justify  the  Deputy  Clerk  of  the  Pleas),  this 
Court  might,  therefore,  think  the  defendant  entitled  to  the  rule,  that  the  question 
may  be  bi-ought  fairly  forwairl. 

The  plaintiff,  it  was  observed,  had  compelled  the  defendant,  by  traversing  the  right 
of  way  by  pTescription,  to  bring  his  witnesses  to  prove  his  right  at  the  trial  ;  although 
that  might  and  ought  to  have  been  admitted.  Therefore,  the  defendant  ought  to  have 
the  costs  of  that  issue  found  for  him.  i'he  verdict,  on  the  second  plea,  of  justitication, 
was  found  for  the  plaintiff',  merely  because  it  was  inconsistent  with  the  former  plea. 
On  the  new  a.ssigument,  the  plaintifl'  ol)tained  a  verdict,  only  for  a  trifling  trespass  by 
shee]),  but  that  \erdict  had  no  reference  to  the  right  of  way  claimed  ;  and  the  evidence 
of  the  fact  was  a  surprise  on  the  [138]  defendant :  but  on  the  rest  of  the  new  assign- 
ment, the  Jury  found  for  the  defendant.  The  main  question  in  the  cause  certainly 
was  the  right  of  way,  and  on  tltat  the  defendant  succeeded.  The  trespa.ss  by  sheep 
was  quite  collateral.  The  plaintiff",  therefore,  was  not  entitled  to  judgment  on  the 
whole  record  (11  East,  263  (not  cited)). 

There  are  several  cases  on  the  point,  in  Ijoth  the  other  Courts ;  those  in  the 
Common  Pleas  are  in  favour  of  the  defendant,  while  those  in  the  King's  Bench  are, 
perhaps,  I'ather  the  other  way.  The  Krst  case  in  the  Common  Pleas,  is  that  of  Brooke 
\.  ll'iUit  (2  H.  Bl.  43-5),  where  the  defendant  had  pleaded  a  prescription,  for  common 
for  twenty  sheep,  on  the  locus  in  ((uo,  and  common  by  cause  of  vicinage.  The  first 
i.ssue  was  found  for  tlie  plaintifi';  the  second  for  the  defendant;  and  it  was  moved, 
that  the  costs  of  the  issue  found  for  the  defendant,  might  be  deducted  from  the  costs 
of  that  found  for  the  plaintitl',  and  also  fi'om  the  plaintiff's  general  costs  of  the  cause, 
to  which  the  first  issue  entitled  him.  And  the  Court,  after  taking  time,  observed, 
that  it  not  being  the  settled  practice  in  the  King's  Bench  to  eontiiie  the  statute  of  4th 
Anne  to  the  costs  of  the  pleadings  in  all  cases,  decided,  that,  on  the  words  and  spirit 
of  the  statute,  and  on  principles  of  justice,  the  defendant  was  entitled  to  the  costs  of 
the  issue  found  for  liini,  and  not  to  the  costs  of  the  j)leadings  alone.  That  case  was 
afterwards  confirmed  by  that  of  J'oUam  v.  Simpsmi  (i  B.  and  P.  5G8).  The  case  of 
Martin  v.  I'uUana;  (1  liast,  350),  and  those  on  [139]  which  that  was  founded,  will 
perhaps  be  relied  on  for  the  plaintiff';  but  there  are  distinguishing  circumstances  in 
tiie  cases.  —  No  part  of  tlie  issue  on  the  new  ;issignnicnts  was  there  found  for  the 
defendant:  and  even  then,  the  mastci-  had  deductiMl  the  costs  of  the  issue  found  for 
him,  and  the  oTily  reason  given  foi- the  decision  in  that  motion  was,  the  settled  practice. 
It  was  mo\ed,  in  that  ease,  too,  that  the  pl.dntili'  slioidd  have  no  more  costs  than 
damages;  now  all  that  is  sought  by  the  present  ajjplication  is,  that  the  costs  of  the 
issue  found  for  the  defendant,  nn'ght  be  deductuil  from  the  costs  allowed  to  the  plain!  ill'. 
on  the  issues  found  for  him. 

The  Court  iiaving  granted  a  rule  to  shew  cause,  on  what  iiad  been  thus  urged, 

Taunton,  W.  \i.  and  Puller,  now  shewed  cause  ;  grounding  thcii-  oppo.sition  to  the 
rule  on  the  long  settled  practice  on  such  occasions,  in  the  Court  of  King's  Bench,  first 
determined  in  the  case  of  Asser  v.  Fwch  (2  Kev.  234),  then  in  /lifft/iiis  v.  Jinninci.i 
(2  Lord  li'ayni.  1444),  and  acted  on  in  all  the  subsequent  cases,  down  to  that  of  Martin 
\.  rnlldnrr,  and  which  are  there  cited.  Those  cases  ar'c  precisely  in  point,  against  the 
piX'sent  a])plication.  Here  the  master  ta.xed  the  |)laintill'  his  full  costs,  deducting  the 
costs  of  the  issue,  found  fur  the  rlcfendant.  The  word  deducted,  there,  wliich  has  been 
noticed  on  the  other  side,  [140]  iloes  not  imply,  that  they  were  dediiiled  from  the 
costs  allowed  the  plaintiff',  but  from  the  general  costs  in  the  cause.  Those  cases  go 
to  establish  a  rule,  that  whcic  a  plaintill'  succeeds  on  a  new  assignment,  he  will  be 
entitled  to  full  costs,  though  the  issue  on  the  defendant's  plea  of  justitication  may  be 
found  for  him.  It  is  quite  suliicient  to  entitle  the  plaintitl'  to  general  costs,  that, 
on  the  trial,  he  so  far  succeed  as  to  establish  his  right  to  bring  the  ac^tion  ;  and  that 
he  docs,  by  obtaining  a  verdict  on  any  ])art  of  the  new  assignment.  Such  appears  to 
be  the  result  of  the  case  of  Purler  v.  Slaiiwiii/  (•")  East,  20 1),  where  costs  were  refused 
to  the  defendant,  on  the  e.NjJicss  ground,  that,  there  having  been  separate  i.ssues  joined, 
and  tried,  on  dill'erent  parts  of  the  |ilaintiH's  demand,  on  one  of  which  he  ol)taiiu!d  his 
success  on  that  issue,  that  should  \n'  con.sidered  suliicient  to  ])rov,iil  ag.iin.sl    llie  defen- 
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dant's  application  for  costs  (A  note  of  a  case  of  Cassin  v.  Hansel  was  cited,  as  an 
instance  in  this  Court  of  the  same  course  of  taxation  having  lieen  adopted  before.)  It 
is  a  common  practice  with  pleaders  not  to  plead  to  a  new  assignment,  and  to  allow  a 
verdict  to  be  taken  against  them  for  nominal  damages,  which  was  not  done  here.  The 
cases  which  have  been  cited  of  the  practice  of  the  Common  Pleas,  in  favour  of  the 
application,  were  both  cases  in  replevin,  wherein  costs  are  given  to  the  defendant  by 
the  statute.  There  have  been  many  cases  in  both  the  other  Courts,  not  depending 
on  the  statute  of  4th  Anne,  ch.  Ifi,  where,  there  being  several  co'.ints  in  a  declaration, 
on  one  of  [141]  which  only  the  plaintiff  has  obtained  a  verdict,  it  has  been  decided, 
that  the  defendant  shall  not  have  the  costs  taxed  in  his  favour,  on  such  counts  as  shall 
have  been  found  for  him.  On  the  whole,  the  application  for  this  rule  being  an  attempt 
to  found  a  new  practice  in  this  Court,  contrary  to  that  established  in  the  others,  it 
ought  to  be  discharged.  It  might  otherwise  happen,  that  a  plaintiff  sneceeding  in 
part,  at  the  trial,  might  ultimately.  In'  the  practice  now  contended  for,  have  costs  to 
pay  to  the  defendant. 

Abbott  admitted  the  practice,  as  to  costs  on  the  several  counts  in  a  declaration  : 
but  contended,  that  that  ought  not  to  be  extended.  It  induced  a  hardship,  and  that 
was  a  consideration  favourable  to  the  present  application,  against  which,  this  Court 
had  never  j'et  decided,  whatever  might  be  the  course  of  taxation  adopted  by  the 
Master  in  his  office. 

[The  Deputy  Clerk  of  the  Pleas,  on  being  referred  to,  said,  he  had  followed  what 
he  considered  as  being  the  usage  in  the  King's  Bench.] 

This  motion  does  not  raise  the  cpiestion,  whether  the  defendant  is  to  be  allowed 
costs  at  all  ;  that  has  been  done,  and  what  is  now  prayed  is,  that  the  defendant's  costs 
on  the  issues  found  for  him,  may  be  deducted  from  the  amount  of  the  plaintiff's  costs, 
taxed  against  the  defendant  The  damages  recovered,  were  only  4d.  Yet  the  defen- 
dant does  not  ask,  that  the  plaintiff  may  have  no  more  costs  [142]  than  damages,  on 
that  account.  The  breadth  of  the  road  has  not  been  certified  to  have  been  brought  in 
question  at  the  trial ;  nor  in  fact,  was  it  so 

[Wood,  Baron.  Suppose  the  expenses  of  your  witnesses,  &c.  to  prove  your  issue 
at  the  trial,  had  amounted  to  a  larger  sum  than  has  been  allowed  for  the  plaintiff's 
costs,  would  the  plaintiff  have  had  to  pay  the  defendant  extra  costs  ?  ] 

We  should,  in  that  case,  have  asked  only  for  so  much  as  would  have  balanced  the 
plaintiffs  costs.  But  it  would  be  no  answei'  to  such  ati  application  as  this,  if  well 
founded,  that  a  defendant  should  not  have  his  costs  to  the  amount  of  those  taxed  for 
the  plaintiff,  as  far  as  they  might  go,  because  the  costs,  as  taxed  for  him,  (the  defen- 
dant), amounted  to  a  greater  sum. 

The  cases  in  the  Common  Pleas  cited  for  the  defendant,  were,  it  is  true,  cases  of 
replevin  ;  but  the  Court  did  not  proceed  wholly  on  the  statute,  as  appears  by  the  case. 
And  the  cases  quoted  for  the  plaintiff  have  all  been  decided  on  the  principle,  that  costs 
ought  to  be  commensurate  with  success,  and  that  is  all  that  is  applied  for  by  the  present 
motion  :  but  whatever  may  be  said  to  be  the  practice  elsewhere,  if  there  be  justice  in 
this  application,  this  Court  may,  without  regard  to  the  usage  of  the  other  Courts, 
especially  where  they  are  not  uniform),  make  this  rule  absolute. 

The  Court,  intimating  that  they  thought  the  reason  of  the  case  in  favour  of  the 
defendant's  [143]  application,  ordered  the  rule  to  stand  over  ;  directing  inquiries  to 
be  made,  in  the  mean  time,  as  to  the  course  of  practice  adopted  in  such  cases  by  the 
other  Courts. 

The   Master  having  now  reported,   that  the  taxation   which   had   been   already 
adopted  by  him,  consisted  with  the   practice  of  the  Court  of  King's  Bench  ;  it  was 
thei-efore  ordered,  that  the  rule  should  be  discharged. 
Kule  discharged. 

Same  day. — The  Court  will  not,  generally,  grant  a  rule  to  shew 


cause,  on  the  last  day  of  term,  where  it  would  operate  to  stay  proceedings.     [But 
see  the  next  case.] 

An  application  was  made  for  a  rule  to  shew  cause,  in  a  matter  now  pending,  but 
the  Couit  refused  to  hear  the  motion  ;  for  they  said,  that  the\-  would  not  grant  such 
a  rule  on  the  last  day  of  the  Term,  as  it  must  operate  to  stay  proceedings. 
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M'TllKliHON  r.  Fri'llKHINfnoN.  Suiiu'  (lay.  —  All  order  will  W.  !,'i:iiitc(l,  :ilth(jugli 
applied  for  on  the  last  day  of  Term,  to  set  aside  and  stay  the  proceedings  on 
a  bail-bond  assigned,  if  the  motion  could  not  have  been  made  before. 

Dauncey  applied  for  a  rule  to  shew  cause,  why  the  proceedings  on  the  bail-bond, 
assigned  in  this  cause,  should  not  lie  set  aside,  and  be  stayed  in  the  mean  time. 
In  consequence  of  what  fell  from  the  Court,  in  tlie  preceding  case,  he  stated,  [144] 
that  the  application  could  not  have  lieen  made  Ijefore  this  da\'.  The  motion  was 
founded  on  the  fact  of  the  bail  having  justified  before  the  assignment  of  the  bail-bond  ; 
and  the  Court  granted  the  motion. 

Parnell  r.  NESiiirr.  Same  day. — The  Court  will  grant  an  injunction  to  stay  pro- 
ceedings at  law,  before  answer,  even  whei-e  the  defendant  having  obtained  time 
for  the  return  of  a  Commission  sent  abroad  to  take  the  answer,  is  not  iu  con- 
tempt for  not  putting  it  in,  if  it  is  shewn  that,  in  consequence  of  the  necessary 
intermediate  delay,  the  action  at  law  would  be  tried  liefore  the  expiration  of  the 
time  allowed  for  its  return. 

The  plaintiff  (an  orange-merchant)  had  agreed  to  purchase  of  the  defendant  (a 
planter  of  fruit  for  exportation,  residing  iu  the  island  of  St  Michael's).  -JOOO  boxes  of 
oranges,  at  market-price  ;  and,  in  con.sequcuce,  a  cargo  of  850  boxes  were  sent  from 
thence  to  London,  consigned  to  the  plaintifV. 

On  receipt  of  the  invoice,  the  plaintift'  found  that  the  defendant  had  charged  for 
the  .said  cargo  at  the  rate  of  2bs.  per  box  ;  the  current  price  in  the  island,  at  that  time, 
being,  as  the  plaintill  stated,  only  l-5s.  a  box  ;  and  he,  therefore,  refused  to  accept  the 
defendant's  bill  on  him  for  the  amount,  (10201.),  of  which  he  gave  notice  to  the 
defendant's  agents  in  Jjonilon,  whom  he  requested  to  take  the  cargo,  tendering  them 
the  bill  of  lading.  They  having  refused  either  to  receive  the  oranges  or'  reduce  the 
price,  the  plaintiff  gave  them  notice,  that  he  would  take  the  oi'anges,  to  prevent  their 
total  loss,  without  prejudice. 

[145]  In  the  mean  time,  the  defendant  brought  an  action  at  law,  to  I'ccover  the 
amount  .so  charged  by  him  for  the  cargo;  to  which  the  plaintitl'  pleaded,  and  after- 
wards filed  a  bill  in  this  Court,  to  restrain  further  proceedings  in  the  action,  and  for 
a  di.scovery,  and  general  I'clief.  To  that  bill  the  defendant  had  ap])eared  ;  and  had 
obtained  an  order,  for  a  commission  to  go  out  to  St.  Michael's  to  take  his  answer, 
with  three  months'  time  allowed  foi'  its  return. 

Stephens  now  moved,  on  an  affidavit  of  the  above  facts,  for  an  injunction.  He 
stated,  that  the  defendant  having  obtained  an  allowance  of  three  months'  time  for  the 
I'cturn  of  the  commission,  the  suit  at  law  which  was  pending  would  come  on,  in 
course,  in  the  mean  time ;  and,  therefoie,  unless  the  plaintill'  should  obtain  the 
ordei'  for  an  injunction,  now  a|)plied  for,  the  object  of  his  bill  would  be  frustrated, 
and  the  plaintill'  would  then,  pcrha])s,  be  placed  in  the  disadvantageous  situation  of 
having  a  verdict  found  against  iiim,  iu  the  mean  time,  greatly  to  the  piejudice  of  his 
suit  in  this  Court. 

The  plaintiff  was  not  in  contempt  for  waul  of  answer,  because  the  order  had 
extended  the  time  usually  allowed  for  jiutfing  it  in,  which  had  ile|>rived  ihe  ])laintHl' 
of  the  usual  ground  for  the  present  motion. 

The  Court  said,  that  this  was  certainly  a  case  altogether  new  ;  but  they  lliuughl 
the  application  [146]  founded  on  good  reason,  and  therefore,  (the  bill  praying  relief, 
and  there  having  been  an  allidavit  of  merits  filed),  they  ordercil  the  injunction. 

Motion  gianted. 

The  end  of  Hilary  Term. 

[147]     Kepokts  of  Cases  Aruiikd  and  Duiiokminkd  i.\  tiiic  Couitr 

OK  lv\('iii':i,>fi';K. 

SriTiNds  AFTKi;  llii.AiiN   Ti:i!M,  .")()  (tK(i.  III.     (!i;av's-Inn  Hai.i.. 

(tKAVKS  r.  Hiiri.iurcn  .\nii  Oiiikiis.  Monday,  2(>\h  Fclnuary  IKKi — An  iujum-- 
tiiiri  will  not  lie  granted   to  restrain   a  defendant  from  lakini;  out  execntion  on  a 
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judgment  being  suflfererl  by  default,  on  a  case  made  by  liill,  and  answer  ttiat  the 
liill  of  exchiinge  on  which  the  action  hail  been  bronght,  was  given  in  considera- 
tion of  defendant's  delivering  up  ;i  former  bill,  which  had  been  endorsed  in 
consideration  of  a  gaming  debt. 

The  facts  on  which  the  present  motion,  for  an  injunction  to  stay  proceedings  at 
law,  was  founded,  as  disclosed  by  the  bill,  (which  had  been  filed  for  a  discovery), 
were,  that  Captain  Wallace,  having  won  a  sum  of  money  at  play,  from  a  gentleman  of 
the  name  of  Neville,  drew  a  bill  on  him  for  5001.,  and  prevailed  on  the  plaintiH'  to 
endorse  it.  Wallace  afterwards  paid  it  to  Houlditch  and  Co.,  who  sued  the  plaiutitt' 
on  the  bill,  but  failed  in  the  action,  which  was  in  the  Court  of  [148]  King's  Bench, 
on  the  defence,  that  it  had  been  accepted  in  consideration  of  a  gamliling  debt ; — that, 
afterwards,  the  plaintiff'  accepted  another  bill,  in  favour  of  the  defendants,  on  their 
undertaking  to  give  up  the  former  one  for  the  same  sum  and  interest,  and  for  no  other 
consideration.  The  answer  admitted  the  material  facts  of  the  bill  ;  and  alleged,  that 
Wallace  having  become  iudel)ted  to  defendants,  in  their  business  as  coachniakers,  paid 
them  the  first  bill,  which  they  believed  to  be  endoi'-sed  without  consideration  ;  and 
that,  after  their  failui'e  in  the  action,  the  plaintiff' e.^cpressed  his  regret  that  it  had  not 
been  paid,  as  he  owed  AVallace  mone}',  and  accepted  the  second  l)ill,  for  56.51.  l.'iis.  (id., 
drawn  by  the  defendants  for  the  said  Captain  Wallace,  and  that  the  first  was  desti'oyed  ; 
but  denied  tliat  it  was  given  in  lieu  of  the  former  bill,  or  that  they  knew  whether 
plaintiff'  ever  received  any  consideration  for  accepting  that  bill  ;  and  alleged,  that 
they  had  commenced  an  action,  and  had  recovered  judgment 

Under  these  circumstances,  Martin  moved  for  an  injunction  to  restrain  the  defen- 
dants from  suing  out  execution  ;  but 

The  Court  were  of  opinion,  that,  but  for  judgment  having  been  sufl'ered  by  default, 
(as  was  the  case),  the  plaintiff'  would  have  had  the  same  defence  at  law  on  this,  as  on 
the  other  l)ill  ;  and  that,  therefore,  he  had  now  no  equity. 

Motion  refused  ;  but  no  costs  given. 

[149]  P.A.RNELL  r.  NESBirr.  Friday,  27th  February  1816.— The  Court  will  not 
order  a  plaintiflT,  who  has  obtained  an  injunction  to  stay  proceedings  at  law,  on 
a  liill  filed  for  a  di.scovery,  by  which  he  seeks  to  establish  a  case  of  the  good.s 
being  charged  at  a  much  greater  price  than  the  one  agreed  on, — to  pay  even  the 
price  acknowledged  to  lie  just,  into  Court,  to  abide  the  result  of  the  action. 

Dauncey  moved,  on  the  part  of  the  defendant,  that  the  plaintiff  might  be  ordered 
to  bring  into  Court  the  sum  of  10201.,  in  the  pleadings  mentioned,  or  such  other  sum 
as  the  Court  should  think  proper,  in  trust,  in  this  cause 

This  was  the  cause  in  which  a  motion  had  l)een  made,  last  Hilary  Term,  for  an 
injunction  (a) ;  and  the  circumstances  under  which  this  application  was  made,  are 
stated  in  the  report  of  that  motion. 

It  was  submitted,  that  as  the  plaintiff'  had  taken  the  fruit,  and  had  obtained  an 
injunction,  which  would  prevent  the  defendant  from  recovering  the  value,  whatever 
that  might  be,  for  some  time,  at  least,  he  ought  to  pay  into  Court,  for  the  security 
of  the  defendant,  the  sum  charged  for  the  goods  ;  or,  if  the  Couit  should  think  that 
sum  too  much  to  ask  for,  under  the  circumstances,  that  the  defendant  should  be 
ordered  to  pay  into  Court,  the  money  which  he  had  himself,  by  his  bill,  admitted  the 
goods  to  be  worth,  and  which  he  had  off'ered  to  pay  for  the  cargo. 

Stephens  opposed  the  application.  He  insisted,  that  an  order  for  paying  money 
into  Court,  on  having  obtained  an  injunction,  was  never  granted  but  in  cases  where 
the  sum  proceeded  for,  had  been  found  to  be  due  by  a  verdict  at  law.  If,  when  the 
injiuiction  is  dissolved,  and  the  action  tried,  the  [150]  plaintiff' at  law  should  recover, 
the  plaintiff'  in  equity  will  be  obliged  to  .satisfy  that  verdict,  before  he  can  take  the 
money  out  of  Court  again,  if  the  Com  t  shoidd  not  then  be  sitting  ;  so  that  he  would, 
in  that  case,  have  to  pay  it  twice  over.  His  original  engagement,  too,  was  to  pay  by 
a  bill  at  .sixty  days  ;  it  would,  therefore,  be  altering  the  nature  of  the  contiact.  In 
this  case,  the  plaintiff'  has  only  taken  the  goods  with  a  view  to  prevent  their  irreparable 
loss  to  all  parties,  and  that  with  a  protest  against  being  bound  by  that  act ;  and  if  the 

(a)  Vide  ante,  p.  1 44. 


2  PRICE,  151.  THE    KTNO    T.   MAUKS  51 

dcfenrliiiit  recover  in  the  action,  it  will  only  lie  the  amount  of  the  clear  ])rodiiee  of 
the  sale  of  the  fruit 

Dauncey.  The  admission  of  the  smaller  sum  beinf:^  due,  and  the  offer  to  pay  so 
iiinch,  the  plaintiff'  having  possession  of  the  goods,  places  the  defendant  in  the  same 
situation  as  if  he  had  recovered  a  verdict  at  law,  when  it  is  admitted  he  would  ha\'e 
been  obliged  to  have  paid  the  money  into  Court ;  and  the  inconveniences  now  com- 
plained of  are  no  more  than  he  would  have  been  put  to  in  that  case. 

[Kiehards,  Baron.  Does  a  Court  of  E(pnty  ever,  where  it  is  not  made  one  of  the 
terms  which  induce  the  Court  to  assist  him,  order  the  plaintiff'  to  pay  money  into 
Court?     The  plaintiff'  may  alter  his  case  to-morrow.] 

[(Traham,  Baron.     The  plaintiff  is  rectus  in  Curia,  and  seeks  nothing  of  the  Court.] 

Per  Curiam.     Motion  refused,  with  Costs. 

[151]  The  Kini;  v.  Marks.  Thursday,  29th  February.  Saturday,  3d  February 
\Xl(>. — Creditors  of  a  defendant  in  extent  in  aid,  have  not  such  an  interest  in 
the  propei'ty  as  to  entitle  them  to  move  to  set  it  aside  for  their  benefit,  though 
joined  in  the  application  by  the  defendant,  sed  qu.  if  they  had  obtained  judgment. 
— An  extent  in  aid  against  the  body  of  a  defendant,  may  be  issueil,  although  not 
applied  for  in  open  Court. — A  rule  obtained  to  set  aside  an  extent  in  aid,  should, 
in  all  cases,  be  served  on  the  Crown  officers  of  the  department  of  the  Kevenue,  to 
which  the  prosecutor  of  the  extent  is  indebted,  to  give  them  an  opportunity  of 
coming  before  the  Court. — If  a  party,  proceeding  by  extent  in  aid,  on  such  a 
debt  due  to  the  Crown  as  does  not  authorize  that  proce.ss,  be  at  the  same  time 
really  a  debtor  by  bond  also,  that  does  not  operate  to  I'emove  the  objection. — 
An  e.vtent  will  not  he  set  aside  for  ii'regularity,  luiless  the  person  objecting  apply 
before  the  sale,  undei'  a  venditioni  exponas  of  the  etiects  which  have  been  levied. 
— The  rule  to  claim  is  not,  per  se,  notice  of  the  intended  sale. 

On  Extent  in  aid  of  (xardner. 

(Jwen  had  this  day  obtained  a  rule  to  shew  cause,  why  the  extent  issued  in  this 
case,  and  all  the  proceedings  thereon,  should  not  be  set  aside,  with  costs  ;  and  that, 
in  the  mean  time,  all  further  proceedings  should  be  stayed.  It  was  moved,  on  the 
ground  that  the  prosecutor  of  the  extent  was  a  person  not  in  a  situation  to  em])loy 
the  pi-erogativo  process  in  his  behalf,  according  to  his  own  description  of  himself,  in 
his  aflidavit  to  ground  the  extent ;  which  stated  merely,  that  he  being  a  lirewer,  was 
indebted  to  his  .Majesty  in  the  sum  of  9001.  for  excise  duties,  payable  in  respect  of 
bcei'  marie  between  the  L'3d  day  of  August  then  last  and  the  Kith  November.  That 
.loscph  Mares,  of  Stow-iu-the-Wold,  in  the  county  of  (xlonccstei',  was  indebted  to 
deponent  in  the  sum  of  2221.  9s.  (id.,  the  balance  of  accouTits  for  goods  S(jld  and 
delivei'ed  at  various  times,  between  the  18th  May  then  last  and  1st  November  then 
instant ;  that  .said  debt  was  bona  fide  due  to  him,  and  not  in  trust,  and  had  not 
been  sued  foi'  in  any  othei'  Court;  and  that,  unless  a  more  speedy  method  than 
the  oi'dinary  course  of  proceedings  be  had  [152]  against  said  .1.  M.  to  recover,  itc. 
the  same  would  be  in  danger  of  being  lost,  whereliy,  &c.  From  that  affidavit  it 
appeared,  that  the  prosecutor  was  only  indebted  to  the  ("rown  in  a  manner  in  common 
with  almost  every  other  subject,  and  not  in  any  special  eharactei',  as  Collectoi'  or 
Receiver  of  the  Revenue,  or  otherwise  entitling  him  to  this  (aown  ])rocess. 

Affidavits  of  the  defendant,  and  of  (Jcorgc  llanastei',  one  of  his  ])rinci])al  ei'cditoi-s, 
were  also  put  in.  The  ilefcudant's  atlidavit  stated  the  Lssuiiig  of  the  extent  against 
his  body,  lands,  and  tenements,  goods  antl  chattels,  and  that  the  Sherillof  the  comity 
of  (ilouwwtcr  had  put  his  liailifl'  in  ]M)Ssession  of  the  defendant's  goods  and  chattels, 
for  the  debt  ;  that  it  was  due  for  beei'  .sold  to  defendant  only,  and  not  for  any  debt 
due  to  his  Majesty  ;  and  that  he  was  indebted  to  Vei-noTi  and  Pianast,cr,  of  Tewkesljury, 
wine  merchants,  in  the  sum  of  1041.  17s.  .'id.,  for  wine  bought  of  them  long  before 
the  issuing  of  the  extent.  The  aflidavit  of  Banaster  confirmed  the  last  statement, 
and  that  their  debt  remained  unpaid  and  unsecuied  ;  and  proceeded  to  slate,  thai 
Mares,  having  declared  himself  to  him  to  be  in  a  state  of  insolvency,  applied  to  him 
to  prevail  on  the  I'est  of  his  creditors  to  accept  a  compo.sition  ;  that  deponent  had 
ajjplied  by  letter  to  Gardner,  amongst  the  rest,  staling  the  (■ii'cnmstances  and  pro])osal, 
aud  i-eqiu;stiug  that  he  would   accede  to  it:   Iml  tb.it   lie,  wilhnut   noticing  that  letter, 
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sued  out  the  extent,  in  consequence  of  such  conimuin'cation  ;  and  added,  that,  unless 
the  Court  should  interfere  on  [153]  the  behalf  of  deponent  and  the  other  creditors, 
the  whole  of  the  defendant's  pioperty,  or  neaily,  would  be  exclusively  applied  to  the 
satisfaction  of  Gardner's  debt,  to  their  injury. 

Under  the  circumstances,  as  disclosed  by  these  affidavits,  it  was  submitted,  that 
there  were  two  other  grounds  for  the  interference  of  the  Court  in  this  case.  One  was, 
that  this  being  an  extent  in  aid  against  the  body  of  the  defendant*,  could  not, 
according  to  the  rule,  be  issued,  unless  by  special  order,  made  on  application  in  open 
Court. 

That  objection  the  Court  over-ruled  ;  saying,  that  it  had  become  the  customary 
and  common  course  so  to  issue  the  e.xtent  as  it  had  been  issued  in  the  present  instance  ; 
and  that  it  was  now  the  usual  practice,  authorized  by  the  discretionarv  powers  vested 
in  the  Court  by  the  statute  •3.3d  Hen.  VIII.  ch.  39,  whatever  might  formerly  have 
been  the  rule  t. 

The  othei'  ground  was,  that  there  had  been  a  breach  of  faith  on  the  part  of  the 
prosecutor,  in  so  abusing  the  commumcation  made  by  Banaster,  with  a  view  to  the 
adoption  of  measures  for  the  connnon  benefit  of  the  defendant's  creditors  at  large. 

The  Court  granted  a  rule  to  shew  cause  ;  observing,  that  the  question  would  be, 
whether  Gardner  [154]  was  to  be  driven  back  to  the  proceeding  by  scire  facias,  or 
had  become  entitled  to  this  extraordinary  process,  by  means  of  the  extent  having 
procured  his  simple  contract  debt  to  be  converted  into  a  de1)t  of  record. 

Tuesday,  27th  February. — Dauncey  now  shewed  cause  ;  which,  he  observed  at  the 
commencement,  he  did  not  do  on  the  part  of  the  officers  of  ain^  department  of  the 
lievenue,  but  solely  on  behalf  of  the  party  suing  the  extent.  The  Court,  on  a  former 
but  recent  and  similar  occasion,  ha\ing  directed,  that  notice  of  the  rule  which  h;id 
been  then  granted,  should  be  given  to  the  solicitors  of  taxes,  in  this  case  the  excise 
should  have  been  served. 

[Chief  Haron.  The  Crown  should  have  notice,  on  all  occasions,  of  intended  dis- 
cussion relating  to  extents.  Thev  are  properly,  and  in  fact,  suits  on  behalf  of  the 
Crown,  which  has  an  interest  in  the  process  in  every  instance.] 

Dauncey  then  insisted,  that  the  rule  ought  to  be  discharged,  with  costs,  as  being 
unduly  obtained,  the  defendant,  in  this  instance,  having  been  negligent  of  his  right, 
if  he  had  anj',  in  not  having  entered  any  claim.  The  present  application  had  been 
made,  after  an  actual  sale,  under  a  writ  of  venditioni  exponas,  in  which  case  there  had 
never  been  an  instance  of  interference  by  the  Court.  That  alone,  he  contended,  was 
a  complete  answer  to  the  present  rule.  The  defendant  had  therefore  been  guilty  of 
gross  laches  The  extent  was  i-etui'nable  on  [155]  the  i.Sth  of  November, — the  rule 
to  claim  expired  on  the  7th  of  Januai-y, — the  venditioni  exponas  issued  on  the  8th, 
and  was  returnable  on  the  23d  ;  whereas  the  affidavit  on  which  the  rule  had  been 
applied  for,  was  sworn  on  the  ■27th  of  January,  and  the  application  made  only  on  the 
3d  of  February,  two  months  after  the  inquisition  ;  yet  now,  after  having  so  long  lain 
by,  they  required  that  the  extent,  and  all  the  proceedings  thereon,  should  be  set 
aside  for  irregularity,  and  that  with  costs. 

[To  questions  put  by  the  Court,  as  to  what  had  become  of  the  money  levied,  and 
whether  notice  of  the  sale  had  been  given  to  the  defendant,  it  was  answereil  by  the 
register,  that  the  money  aiising  from  the  sale  remained  in  the  hands  of  the  .Sheriff; 
and  that  the  rule  to  claim,  bore  date  on  the  return  of  the  extent :  but  they  deter- 
mined that  the  rule  was  not,  per  se,  notice  of  the  intended  sale.] 

Affidavits  of  (xardnei-,  and  the  officer  who  made  the  levy,  were  then  read  ;  by 
which  it  appeared,  that  Gardner  had  actually  given  a  bond  to  the  Crown,  long 
previous  to  the  inquisition,  which  was  still  in  force  ;  but  it  appearing  to  be  for  malt 
duties,  the  Court  held,  that  it  was  out  of  the  present  case,  as  the  prosecutor  h.-id  not 
proceeded  on  it.  As  to  the  breach  of  faith,  as  the  proposal  in  the  letter  had  not  been 
acceded  to,  there  was  none  ;  and  an  unanswered  letter  of  such  import,  ought  not  to 
operate  to  defeat  a  party  of  his  right  to  use  this  prerogative  process. 

Owen,  in  supjiort  of  the  rule,  relied  on  his  original  objection,  of  the  party  proceed- 
ing on  it,  in  [156]  this  instance,  not  being  entitled  to  the  Crown  process.    He  explained 

»  The  Eegister  stated,  that  in  manv  cases  the  capias  clause  of  the  wiit  was 
omitted. 

t   Vide  Be.r  v.  Moivhmi/,  ante,  p.  I  3. 
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ihe  ;ip[);ireiit  tardiness  of  the  application,  by  statini;,  that  the  atlidavits  sent  up  to 
found  the  motion,  had  been  originally  sworn  in  November  ;  but  that  having  been 
wrongly  intitlcd,  l)y  lieing  expressed  to  l>e  in  a  cause  of  Hardiier  v.  Mares,  they  were 
retinned  to  be  resworn,  and  that,  under  those  eireiuiistances,  the  3d  of  Febiuary  had 
been  the  earliest  opportunity  ;  that,  as  to  the  venditioni  exponas  having  issued  before 
the  application  was  made,  if  the  writ  of  extent  had  been  in  the  first  instance 
impi'operly  issued,  that,  and  all  subsequent  proceedings,  would  of  course  fall  with  it. 
The  Ciown  possibly  might  have  had  a  right  to  proceed  for  the  recovery  of  this  debt, 
but  it  was  not  necessary  to  discuss  that  point  on  the  occasion  of  the  present  motion. 

In  the  mean  time,  notice  was  directed  to  be  given  to  the  Crown  officers,  that  they 
might  attend  if  they  thought  proper. 

2Uth  February. — The  Court  (having  l)een  apprised  that  the  officers  of  the  Crown 
had  declined  interfei'ing),  adjudged,  that  the  application,  if  there  were  any  ground  for 
it,  had  iieen  made  too  late.  And  they  added,  that  there  was  a  preliminary  olijection 
to  the  motion,  which  was  conclusive, — that  the  application  was  made  by  and  on 
behalf  of  creditors  who  had  not  obtained  judgment,  or  shewn  that  this  proceeding  had 
defeated  their  right  of  execution. 

Kule  discharged,  with  costs. 


'£157]  Thk  King  (in  mu  or  Kickeits)  v.  Sly.  Thursday,  3Uth  February  IS16. — 
The  surety  in  a  bond  to  the  Crown  by  a  maltster,  for  securing  the  payment  of 
duties  on  malt  mafle  by  him,  is  not  such  a  debtor  to  the  Crown  as  is  entitled  to 
prosecute  an  extent  in  aid  ;  Ijecause,  by  the  special  condition  of  such  Ijonds,  the 
duties  are  not  payable  til!  four  months  after  the  maltster  shall  have  made  entry, 
aceoirling  to  the  -1:8th  (ieo.  III.  ch.  74,  §  l'.3. — It  is  not  necessary  that  the  bond 
on  which  the  inquisition  proceeds,  should  be  actually  produced. — ^The  process  of 
Extent,  issues  of  conunon  light,  if  well  founded. 

It  had  been  moved,  by  Fonblanque,  on  behalf  of  the  assignees  of  the  defendant, 
lliat  the  prosecutor  of  this  extent  should  shew  cause  why  the  extent  (commission)  to 
tind  debts,  should  not  be  set  aside,  and  the  inquisition  taken  thereon  quashed  ;  and 
why  the  extent,  and  all  proceedings  founded  on  it,  should  not  be  set  aside,  with  costs. 

The  process  had  iseen  i.ssued  in  behalf  of  Ivicketts,  who  had,  with  another  person, 
(as  siucties),  entered  into  a  bond  to  the  Crown,  in  the  penalty  of  lOOOl.,  conditioned, 
that  the  principal,  Daniel  Cripps,  (a  maltstei'),  shouhl  pay  the  duties  of  excise  on  malt 
made  by  him  in  his  liusiness. 

The  inquisition  found,  that  the  defendant,  Slv,  was  indebted  to  Rickett-s,  by  bund 
of  the  .Sth  May  lyil.j,  in  GOOl. 

The  affidavit  of  Uicketts,  on  which  tlie  commission  issued,  stated  that  he,  together 
with  two  others,  had,  by  bond  dated  7th  December  last,  become  jointly  and  severally 
boinid  to  his  .Majesty  in  10(JUl.,  payable  at  a  tlay  past,  conditioned,  for  the  payment 
of  duty  on  malt  made  by  John  Cripps,  which  bond  remains  in  force,  and  undischarged  ; 
that  Sly  was  indebted  on  bond  to  him  (Kickctts)  in  30(ll.  ;  that  said  Sly  was  greatly 
in  debt,  and  much  decayed  in  his  credit,  and  embar-[158]-rassed  in  his  circumstances, 
with  the  usual  suggestion  of  the  necessity  of  the  process.  There  were  counter  affidavits 
Hied  of  the  .solvency  of  John  Cripps,  and  that  the  debt  due  to  the  Crown  was  less 
than  that  due  to  the  pursuer  of  the  extent :  but  those  objections  were  disposed  of 
by  citing  the  cases  of  Tin'  Kimi  v.  Blaidifnrd  (I  Anstr.  162),  and  Rf.r  v.  llannvi/ 
(I  I'rice,  394). 

i)tli  February. — The  application  was  made  on  ihc  part  ui  the  a.ssignecs  of  tiio 
defendant,  who  were  considerable  cieditois,  and  had  taken  out  a  commission  against 
him,  inider  which  he  had  been  declaied  bankrupt,  on  the  ground,  that  the  rule  of 
Court  (14th  Xov  l(i!)l),  which  requires  the  production  of  the  bond,  had  not  Ijcen 
complied  with  ;  and  that  no  existing  debt  was  due  to  the  Crown  from  the  prosecutor 
of  the  extent,  at  the  time  of  the  teste  of  the  process,  as  would  (it  was  said)  have 
a])peaied  by  the  bond,  if  it  had  been  pioduccd  in  conformity  with  the  rule,  the  con- 
dition not  having  been  broken. 

The  Court  granted  an  oider  to  shew  cause  ;  directing,  at  the  same  lime,  tiiat  it 
should  be  served  on  the  officer  of  the  Crown. 

30th   Fcliruary. —  This  day   the    Solicitor  tJenerai    attended,   on    the   pail   of    the 
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Crown,  and  stated,  that  the  Crown  would,  in  all  eases,  oppose  an  extent  in  aid,  where 
the  object  of  it  was  the  private  advantage  of  an  individual  merely,  unconnected  with 
the  puUlic  interest.  The  extent  in  question,  he  submitted,  had  [159]  been  issued, 
without  observing  the  formality  required  by  an  express  rule  of  Court,  of  producing 
the  bond  on  which  it  was  founded,  at  the  time  of  applying  for  the  process.  That  rule 
hiid  been  made  for  the  best  purposes,  with  a  view  to  give  the  officers  of  the  Crown, 
with  whom  such  bonds  were  depositerl,  a  controlling  power  and  discretion,  as  to  the 
right  and  propriety  of  permitting  the  process  to  issue :  for  the  bond,  being  in  their 
custody,  could  only  lie  by  them  produced,  unless  it  weie  surreptitiously  obtained. 
The  Ijond,  in  this  instance,  does  not  appear,  by  the  fiat,  or  any  other  of  the  proceed- 
ings, to  have  been  produced  ;  and,  therefore,  the  fiat  may  now  be  properly  revoked, 
and  the  subsequent  proceedings  set  aside.  In  this  case,  too,  the  affidavit,  dated  26th 
December,  states,  that  Eicketts  entered  into  the  bond  to  the  Crown  on  the  4th  of  the 
same  month.  Now  that  bond  is  founded  on  the  48th  Geo.  III.,  ch.  74,  sect.  23  {d) ; 
[160]  by  referring  to  the  condition  of  which,  it  will  be  seen  that  no  duties  could  be, 
at  the  time  of  the  date  of  the  affidavit,  payable  to  the  Crown ;  for  the  surety  could 
not  be  called  on  to  pay  the  penalty  till  the  expiration  of  four  months  after  entry  ought 
to  have  been  made  by  the  maltster,  according  to  the  provision  of  the  statute.  The 
Crown  itself,  therefore,  could  not  have  sued  out  a  scire  facias  on  this  bond  against  the 
surety,  until  the  expiration  of  that  time  :  for  not  before,  eoidd  a  breach  of  the  bond 
be  alleged  as  against  Kicketts.  He  concluded  by  submitting,  that  whatever  right  the 
subject  might  have  to  sue  in  general,  without  the  interference  ot  the  Court,  that,  in 
the  case  of  extents  in  aid,  the  Court  might  exercise  a  conti-olling  power,  and  should 
not  permit  the  process  to  be  used  as  a  matter  of  mere  right ;  but  tuat  they  ought, 
whenever  they  should  be  satisfied  that  there  was  no  proper  foundation  for  it,  either 
to  refuse  it  in  the  first  instance,  or  subsequently  to  set  it  aside  ;  and  that,  as  this  was 
a  case  of  an  unauthoiized  use  of  it,  all  the  proceedings  shoidd  be  superseded. 

Dauncey,  and  AVingtield,  in  .support  of  the  extent,  contended,  that,  as  the  law  at 
present  stood,  [161]  the  prosecutor  of  this  extent  hacl  a  right  to  issue  the  process,  in 
the  first  instance,  and  was,  therefore,  now  entitled  to  proceed  on  it ;  that  he  had  given 
a  bond  to  the  Crown,  had  not  been  denied,  and  it  has  been  decided,  that  that  was 
sufficient  to  support  an  extent  in  aid.  The  King  \.  Mainwariiig  (Price's  Exch.  Eep. 
vol.  i.  p.  202)  is  an  authority  that,  in  case  of  a  bond  given  to  the  Crown,  the  condition 
need  not  be  broken.  Then  it  is  objected,  that  the  rule  of  Court  has  not  been  com- 
plied with,  by  the  production  of  the  bond.  Now  it  not  only  does  not  appear,  and  is 
therefore  only  assumed,  that  the  bond  was  not  produced,  but  the  inquisition  finds, 
that  the  defendant  was  indebted  to  the  prosecutor  by  bond,  so  that  it  appears,  that  it 
must  either  have  been  produced,  or  shewn  to  have  been  in  existence  and  force. 

[Thomson,  Chief  Baron.  The  inquisition  ceitaiuly  alludes  to  the  bond  ;  and  it  is 
stated  to  be  the  foundation  of  the  debt.  The  affidavit  states,  that  the  bond  was  not 
lodged  in  the  Kemembrancer's  office,  nor  produced  to  the  Sheriff  on  the  inquisition, 
nor  to  the  Baron  who  granted  the  fiat,] 

[The  Solicitor  to  the  Excise,  explained  the  customary  course  to  be,  that  the  bond 

(rf)  Whereas  the  above  bounden  (the  principal)  hath  become  and  is  a  maltster  and 
maker  of  malt  for  sale  :  and  the  above  bounden  (the  sureties),  as  his  sureties,  have 
agreed  to  become  bound  in  the  above  penal  sum,  being  double  the  value  of  the  duties 
which  the  person  employed  by  the  Commissioners  of  Excise  foi-  that  purpose,  hath 
judged  likely  to  arise,  be  charged  on,  and  become  due  from  the  said  maltster  or  maker 
of  malt,  within  five  months,  for  the  dm;  payment,  at  the  end  of  every  four  months, 
from  and  after  the  day  on  which  the  aljoxe  bounden,  &c.  so  being  such  maltster  and 
maker  of  malt,  as  aforesaid,  shall  or  ought  to  have  made  such  ent'i-y,  as  in  the  statute 
in  that  case  made  and  provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all  such 
sum  and  sums  of  money  as  shall  arise,  or  be  charged  on  and  become  due  from  the  said 
maltster  and  maker  of  malt,  Xow  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  (principal)  do  and  shall  make  due  payment  at  the  end  of  nvery  four 
months,  from  and  after  the  day  on  which  the  said,  &c.  shall  or  ought  to  have  made 
such  entry,  as  in  the  statute  in  that  case  made  and  provided  is  mentioned,  of  all  the 
malt  by  him  made,  of  all  such  sum  and  sums  of  money  as  shall  arise,  or  be  charged  on 
and  liecome  due  from  the  said  malster  and  maker  of  malt,  then  this  obligation  to  be 
void,  or  else  to  be  and  lernain  in  full  lurce  and  \irtue. 
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is  oljtaiiicil  from  the  collector,  (in  whose  eustoily  it  usually  is,)  and  |iro(luceil,  wheu  it 
is  retuiiieil  to  him  again.] 

(Jul-  proposition  is,  that  the  proiluctiou  of  the  bond  was  not  necessary  ;  it  was 
suHicieiit  to  prove  its  e.visteuee,  and  that  it  was  unsatislied,  which  must  now  be  taken 
to  have  l)eon  done.  It  is  said  [162]  that,  if  it  had  been  produced,  it  would  have 
appeared  that  nothing  was  then  due  on  it ;  that,  we  contend,  is  no  objection,  for  the 
bond  being  a  debt  of  record,  binds  immediately  ;  nor  is  it  necessary  the  condition 
should  be  broken  ;  those  points  are  established  by  the  case  cited.  Another  answer  to 
the  o))jectioii  is,  that  a  necessity  of  actually  producing  the  bond,  would  often  deprive 
the  person  entitled  to  the  process,  of  the  ad\'antage  of  it.  It  might  be  refused  by  the 
collector  without  good  reason,  of  which  he  ought  not  to  be  made  the  judge  ;  and  the 
gist  of  this  proceeding  consists  in  its  expedition.  It  was  said  by  Kyre,  Chief  Baron, 
in  Hfx  V.  Blakhj't/rd  (I  Anstr.  162),  that  the  Crown's  debtoi'  has  a  right  to  this  priority  ; 
and  the  Court  cannot  refuse  to  let  the  extent  go.  Such  objections  as  these  are  rather 
matter  of  pleading  ;  they  go  to  traverse  the  inipiisition.  As  to  the  prosecutor  not 
being  entitled  to  proceed  on  the  bond  till  four  months  after  the  forfeiture,  it  cannot 
be  supposed  that  the  Legislature  intended  to  delay  the  Crown's  pre-existing  right  to 
issue  e.\tents  instantei'. 

Thoji.son,  Chief  Baron.  The  sole  point  here  is,  whether  a  person,  debtor  to  the 
Crown  as  surety  in  a  bond,  the  period  not  having  arrived  at  which  he  could  be  called 
on  to  pay,  if  the  condition  had  been  broken,  is  such  a  debtor  to  the  Crown  as  to  be 
considered  entitled  to  the  Crown  process.  That  is  the  single  question  ;  and  the  Court 
may  contine  itself  to  the  inquiry,  whether  there  was  such  a  debt  due  fi-om  Kicketts  to 
the  Crown,  at  the  time  of  issuing  this  extent,  as  warianted  the  fiat.  The  athdavit  ou 
which  it  was  obtained,  was  sworn  on  the  29th  of  [163]  December  IS  1.5,  setting  foith 
the  bond  by  whi(-h  the  prosecutor  was  supposed  to  Ijc  constituted  a  debtor  to  the  Crown. 
That  bond  is  dated  on  the  7th  of  December;  .so  that  advantage  is  very  soon  taken  of 
it,  supposing  he  might  do  so.  The  affidavit  does  not  disclose  the  condition  of  the 
bond,  nor  is  it  usual,  in  such  athdavits  ;  but  it  is  stated,  as  was  neccs.sary,  to  be  a  bond 
given  pursuant  to,  and  under  the  statute,  and  we  may  fairly  take  it,  that  such  was  the 
bond  so  given  in  this  instance.  That  bond  would  not  have  become  payable  till  four 
months  after  the  condition  should  be  broken.  (Here  his  Lordship  read  the  condition, 
as  .set  out  in  the  note  in  pages  I."}!)  and  IGO.)  Now  the  Crown  could  not,  at  that  time, 
have  proceeded  on  the  bond  against  the  surety.  Then  can  it  be  said  that  Kicketts 
shall  be  considered  as  in  a  better  situation  than  the  Crown  ?  The  defendant,  on  a 
.scire  facias,  would  have  been  entitled  to  oyer,  and,  on  the  bond  being  set  out,  it  would 
have  appeared  that  the  time  was  not  yet  arrived  when  the  money  was  payable  ;  and 
therefore,  the  Ci'owii  coidd  not  have  recovered.  How,  then,  could  Kicketts  I  That  is 
the  broad  line,  in  this  case  ;  without  noticing  the  other  arguments  which  have  been 
pressed,  it  is  sutlicient  for  setting  aside  the  proceedings  on  this  extent,  that  there  was 
not,  at  the  time  when  it  was  sued  out,  a  debt  due  to  the  Crown,  from  the  peison  at 
whose  instance  it  was  issued,  .so  as  to  entitle  him  to  make  use  of  the  Crown  process. 

Gkaiiam,  Baron.  I  tim  not  prepared  to  say,  whether  persons  in  the  situation  of 
the  prosecutor  [164]  of  this  extent,  would  not  have  a  right  to  the  process  generally ; 
but  the  (piestion  here  is,  whethci',  at  the  time  that  the  extent  was  issued,  there  was 
such  a  debt  due  from  hitn  to  the  Ciown,  as  entitled  him  so  to  proceed.  If  he  had  had 
a  right  to  the  extent,  I  think  he  should  have  been  ])crmitted  to  sue  it  out  without 
pi'cvious  application  to  the  otliccrs  of  the  Crown  in  the  particulai'  dc])arlment.  This 
was  a  dcl)l  due  on  bond,  and  it  might  be  a  prudent  rule  that  he  ought,  on  occasion  of 
a|)pl3'ing  for  an  extent,  to  have  [)ro<iuced  it,  yet  that  might  sometimes  go  to  defeat 
the  etiicacy  of  the  proceeding;  and,  in  practice,  there  are  many  instances  where  |)arties 
have  been  permitted  to  have  extents,  wheie  the}'  have  been  unable  actually  to  [)ro(luce 
the  bond.  I  do  not  mean  to  .say  that,  in  this  case,  the  extent  ought  to  be  sot  aside, 
on  the  ground  that  the  party  applying  for  it  did  not,  at  the  time,  produce  his  bond. 
But  every  per.son  sued  has  a  right  to  come  forward,  to  shew  that  the  party  suing  the 
extent  had  no  piivilege  to  use  it.  In  this  ease  that  is  shewn  conclusively.  The  con- 
dition of  these  bonds  is,  that  the  surety  shall  not  be  allected  by  it  till  four  months 
after  forfeiture.  inde|)endent  of  the;  l)ond,  Cripps  might  have  been  lial)le  to  an 
immediate  extent ;  but  that  does  not  ailect  Kicketts.  As  to  the  liond  not  being  a 
procrastination  of  the  remedy,  I  lay  that  aside  The  siwely  could  not  ha\e  boon 
entitled  to  proceed  under  it   till   he  had  actually  l)econie  liable  to  pay  the  debt.      We 
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were  pressed  with  the  case  of  The  King  v.  Mainwarimj ;  but  there  is  a  wide  distinction 
between  the  cases,  arising  from  the  peculiar  condition  of  this  bond.  [165]  That  does 
not,  it  is  true,  specifically  appear ;  but  it  is  incumbent  on  the  party  making  the 
application,  to  shew  that  the  objections  which  have  been  taken  to  it  do  not  stand  in 
his  way. 

Woui),  Baron.  I  think  that  the  extent,  in  this  ease,  has  been  improperly  issuctl. 
It  is  an  abuse  of  the  process,  when  it  is  used  by  a  party  not  indebted  to  the  Crown. 
In  this  case,  iiicketts  was  not  indebted  to  the  Crown  :  he  was  merely  a  surety  for 
a  per.son  who  might  have  become  indebted  to  the  Crown  for  duties ;  and  those  duties 
not  becoming  payable  till  after  a  certain  period,  no  action  or  proceeding  by  extent 
could  have  been  instituted  against  him  as  surety  before  that  period  by  the  Crown  ; 
and  had  Oyer  been  prayed  of  the  bond,  on  such  an  occasion,  it  would  have  appeared, 
that  the  duties  were  not  then  payable.  The  prosecutor  of  this  extent  is  in  a  very 
ditt'erent  situation  from  the  maltster  himself.  This  proceeding  being,  therefore,  an 
abuse  of  the  Crown  process,  ought  to  be  set  aside. 

EiCHAKDS,  Baron.  1  am  of  the  same  opinion.  Kicketts  was  only  liable  to  be 
called  on  by  the  Crown,  under  this  bond,  on  a  forfeiture  by  the  principal.  The 
principal  obligor  could  not  have  been  proceeded  against  hy  the  Crown  under  the 
bond,  at  the  time  of  this  extent.  It  follows,  of  course,  that  the  surety  could  not. 
He  would,  if  pei'mitted  to  use  this  process,  be  in  a  better  situation  than  the  Crown. 

Older  made  absolute. 

[166]  The  Attoknky  Genekal  c.  Lakagoity.  Saturday,  11th  February  1815. — 
A  defendant,  in  an  information  for  breach  of  the  Navigation  Laws,  is  not 
entitled  to  a  Commission  to  examine  witnesses  abroad,  on  motion  made  to  this 
Court  under  the  13th  and  14th  Ch.  2d,  pending  the  progress  of  the  proceedings 
under  the  information. — Nor  will  the  Court  grant  an  order  to  restore  a  vessel 
seized  on  such  charges,  where  a  ciuestion  of  identity  may  be  raised  on  the  trial 
of  the  cause,  although  the  defendant  otier  approved  security  for  re-delivering  her 
if  a  verdict  should  be  re.-Overed  against  him,  p.  172. — Those  ditt'ereut  objects 
cannot  be  blended  in  one  motion,  p.  168. 

'1  he  present  motion  arose  out  of  the  seizure  of  the  ship  "  San  Juan  Baptista,"  by 
the  officers  of  the  Customs,  charged  with  having  been  found  armed  for  resistance, 
contrary  to  the  statute,  whilst  belonging  wholly  or  in  part  to  a  Bi-itish  subject,  and 
with  various  other  breaches  of  the  Navigation  Laws,  some  of  which  were  laid  to  have 
been  committed  previously,  and  others  sulisequently,  to  the  alleged  transfer  of  her 
to  the  foreign  subject  who  was  the  present  claimant,  under  a  purchase  from  the  late 
British  proprietor. 

In  Michaelmas  Term  Ibli,  an  information  was  filed  against  the  plaintiff  by  his 
Majesty  s  Attorney  General,  in  the  regular  cour.se,  as  the  first  step  in  proceeding  to 
the  condemnation  of  the  vessel.  It  consisted  of  four  counts. — The  first  was  founded 
on  the  24th  Geo.  III.  ch.  47,  sec.  4,  charging  that  the  ship,  whilst  belonging  wholly 
or  in  part  to  his  Majesty's  subjects,  between  the  1st  December  1811,  and  the  day  of 
exhibiting,  eV'c.  within  four  leagues  of  the  coast  of  this  kingdom,  to  wit,  &c.  was  then 
and  there  armed  for  resistance,  and  had  on  board  more  ai-ms,  &c.  than,  &c.  (sec.  5), 
not  being  licensed,  &c.  (sec.  7),  that  is  to  say,  having  on  board,  &c.  contrary  to  the 
form,  lV'c.  by  reason  whereof  the  said  ship  or  vessel  became  forfeited,  according,  &c. — 
1  he  second  count  proceeded  on  the  47th  Geo.  III.  ch.  6t),  sec.  5,  for  "  being  found 
[167J  in  a  part  of  the  British  channel,  having  on  board,  and  being  navigated  by,  a 
greater  number  of  men,  officers  and  boys  included,  than  her  proportion,  according  to 
her  tonnage, '  contrary,  Ac. — The  third  count  was  on  the  same  statute,  for  being  dis- 
covered in  a  part  of  the  British  channel,  having  on  board,  and  being  naviijated  by, 
a  greater  number  of  men,  officers  and  boys  included,  than  her  due  proportion  of 
eleven,  the  said  ship  being  of  the  burthen  of  168  tons.  And  the  fourth  was  on  the 
33d  Geo.  III.  ch.  2,  reciting  his  Majesty's  proclamation  or  order  in  council  of  17th 
July  1812,  prohibiting  the  exportation  of  arms  or  ammunition,  without  permission  of 
his  Majesty  or  his  privy  council,  according  to  the  29th  Geo.  II. ;  and  charged  the 
lading  of  arms  and  ammunition  on  board  the  said  ship,  b}^  certain  persons  unknown, 
for  the  pui-pose  of  exportation,  without  such  permission,  Ac.  contrary,  Ac.  wherefore. 
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&c.     'I'lic  (lefciidaiit  pleaduil  the  general  issue,  aiifl  notice  of  trial  had  l)eeii  given  for 
the  then  ensuing  Hilary  sittings 

f'th  February,  1815  — C'ampliell  now  moved,  (the  Altorney-(-Teneral  having  eounter- 
manded  his  notice  of  trial,  to  afford  an  opportunity  for  this  motion),  to  postpone  the 
trial,  on  the  ground  of  the  permanent  aiisence  of  material  witnesses  resident  in  Spain, 
and  for  a  Commission  to  examine  such  witnesses  ;  and  also,  that  the  vessel  might,  in 
the  mean  time,  be  liberated,  and  restored  to  the  claimant,  so  as  to  be  enaliled  to  pursue 
her  voyage,  on  her  owners  entering  into  sufficient  recogniz,'inccs,  to  be  approved  of  by 
the  Attorney-Uencral,  for  her  being  again  delivered  up  [168]  to  the  Customs,  in  the 
event  of  a  verdict  being  found  for  the  Crown.  The  Court  intimated,  that  the  ditt'erent 
objects  of  the  application  now  made  should,  in  point  of  form,  have  been  the  subject 
of  sepai'ate  motions.  The  application  was  then  confined  to  the  postponement  of  the 
trial,  and  that  a  Connnission  might  be  issued  in  the  mean  time,  to  examine  the  defen- 
(lant's  witnesses  i-esiding  abroad  The  case  of  Jenkins  (ipd  (am)  v.  Lnnmod  (Bunb.  l.'i), 
Wiis  much  piessed  on  the  Court,  as  an  authority  in  point.  There  a  similar  motion 
was  made,  founded  on  the  ■29th  section  of  the  13th  and  14th  Ch.  II.  ch.  11*;  and  it 
was  urged,  that  though  the  jurisdiction  seemed  to  be  given  to  the  Court  of  Chancery 
alone,  yet,  as  a  remedial  law,  and  though  it  mentions  only  one  instance,  it  should 
extend  to  othei's  within  the  same  equity.  Lord  Chief  Baron  Biuy,  and  Baron  Price, 
were  of  opinion,  that  such  Commission  should  go,  not  on  the  Act,  but  by  virtue  of  the 
oi'iginal  jiu'isdiction  :  Baron  Fortescue  Aland  thought  it  might  go,  even  upon  the 
statute;  [169]  I'aron  Montague  <lisseuting  in  both.  Between  subjects,  in  an  action 
of  trover,  such  a  motion  would  be  almost  of  course  ;  the  onl}'  C|uestion  in  this  case 
was,  whether,  against  the  Attoi'uey  General,  it  would  be  granted. 

Th(i:\Ison,  Chief  Baion.  This  is  a  case  of  great  novelty  and  importance,  and 
demands  much  consideration.  There  can  be  no  harm  in  gi'anting  the  rule,  which  we 
will  flo  without  giving  any  intimation  of  our  opinion.  Diligent  search  should,  in  the 
mean  time,  he  made  in  the  office,  for  precedents.  I  fear  we  shall  not  be  able  to  decide 
it  this  term. 

The  Court,  therefoi'e,  granted  a  rule  to  shew  cause  ;  which. 

Saturd.iy,  11th  February,  1  iS1.5.--I)auncey  now  opposed.  He  objected,  on 
the  ])art  of  the  (jrown,  to  the  principle  of  the  motion  altogether;  foi'  that,  if  this 
singular,  and  as  yet  unprecedented  attempt,  should  succeed,  similar  applications 
nn'ght  and  would  be  made,  in  eveiT  ca.se  of  information,  against  persons  ch.-uged 
with  any  species  of  the  oU'ence  of  smuggling,  which  would,  in  all  cases,  greatly 
embarrass  and  piotract  the  proceedings  of  the  Crown  otticcis  in  enforcing  the  revenue 
laws.  He  contended  that,  as  the  provision  of  the  l.'Uh  and  14th  Ch.  II.  (whei'cby 
the  Legislature  had  inter'posed  to  give  defendants,  in  informations  founded  on  the 
Nnvigation  Act,  a  right  to  apply  specially  to  the  Couit  of  Chanceiy,  for  Commissions 
to  examine  witnesses  abroad,)  was  irrtroduced  expressly  to  afl'ord  that  privilege,  it 
Wius  obvious  that  such  a  right  could  rrot  have  previously  existed  ;  and  that,  as  arr 
cxpi'e.ss  enactment  had  beerr  [170]  forrrrd  necessary  to  corrfer'  that  right,  irr  tho.sc 
irrstanees,  so  niirst  it  be  eqrrally  rrcccssary  irr  all  other  cases  of  proceedirrg  to  forfcilrrre 
under- .srrbse(pierrt  Acts,  arrd  irr  no  orre  of  thenr  had  such  clarrse  \u)m\  irrtr'odrrced.  It 
must  thcr'efor'c  be  corrtrrrcd  to  pr'occedirrgs  irrstitirted  for-  ofl'eirces  ag.-iirrst  that  Act 
alone,  aird  be  eorrsidei'cd  as  i)[)eratirrg  to  e.xclrrde  the  privilege  irr  all  other-  cases.  The 
pr-actice  of  the  Corrrt  frrrrrishes  the  law,  arrd  rro  case  has  t)eerr  cited  irr  favour-  of  the 
motion,  e,vce])l  the  firre  fronr  Birrrbrir-y,  which  was  a  niotiorr  marie  orr  the  N.-ivigation 
Act ;  arrd  in  this  irrfoi-matiorr  the  char-ges  are  forirrded  orr  otl'ences  against  other-  Acts. 
The  only  mode  of  obtaining  the  indulgence  sought  is  by  consent  of  the  Crown,  which, 

*  "That  irr  case  the  scizui'c  or  iirformation  shall  be  made  upon  arry  clause  or  thirrg 
corrtairred  irr  the  late  Act,  iirtittrled  Arr  Act  for-  the  errcouraging  arrd  irrcr-easirrg  of 
Shippirrg  aird  Navigatioir,  that  then  the  defoird.-urt  or  deferrd.-irrts  .shall  orr  his  or  their- 
lerprest,  have  a  Comnrissiorr  orrt  of  the  high  Coirrt  of  Charrcery  to  examirrc  witnesses 
beyoird  the  sea.s,  arrd  have  a  c(mrpeterrt  time  alloweil  for-  the  r-etrrirr  ther-eof  before 
airy  trirrl  shall  be  had  rrporr  the  case,  accordirrg  to  the  distarrce  of  place  wher-e  srrch 
commission  or  cimiinissions  are  to  be  executed,  :iird  that  the  exarrrirratiorr  of  witrrcs.ses 
.so  i-etrrnred  sh.-dl  be  adrrritted  for  evidence  irr  law  at  the  ti-ird,  as  if  it  had  been  giverr 
viva  voce  by  the  exarrrirrafe  irr  Corrr-t ;  any  law,  st.-itute,  or-  usage  to  the  corrtr-ar-y  irr 
arry  wise  notwithstanding." 


58  LARAGOITY    V.  THE   ATTORNEY    GENERAL  2  PRICE,  171. 

ill  such  a  ease  as  the  present,  would  not  be  likely  to  be  granted.  It  was  also  objected, 
that  the  names  of  the  witnesses  intended  to  be  examined,  were  not  sUited  in  the 
affidavit*,  nor  the  points  to  which  they  weie  to  be  interrogated;  and  that  the 
affidavit  on  which  it  was  moved  was  not  positive,  but  merely  stilted  the  deponent's 
belief,  that  there  were  witnesses  abroad  whose  testimony  was  nece.ssary  to  the  defence. 

Campbell,  in  support  of  the  rule,  called  the  attention  of  the  Court  to  the  new  and 
peculiar  circumstances  of  this  case ;  the  defence  being,  that  the  defendant,  a  iSpanish 
subject,  had  become  the  bona  hde  owner  of  the  vessel  seized,  having  purchased  it  of 
a  Spanish  merchant,  to  whom  it  had  been  previously  sold  by  the  British  proprietor. 
It  would  be  in  evidence  that  the  vessel  was  armed,  manned,  and  documented  as  a 
Spanish  piivateer,  and  cruized  under  [171]  Spanish  colours.  1  he  case  would  be, 
therefore,  a  mere  question  of  property  and  Hag,  and  would  materially  depend  on  the 
proof  of  a  legal  transfer  having  been  effected,  which  could  not  be  done  without  the 
testimony  of  the  witne.sses  proposed  to  be  examined  on  the  part  of  the  tlefendant. 
Nor,  if  the  present  rule  should  be  gianted,  would  it  afl'ord  a  precedent  for  similar 
applications  in  informations  of  smuggling,  for  there  could  be  no  soit  of  analogy 
between  such  cases  and  the  present,  which  was  distinguished  from  those,  by  the 
circumstance  of  the  defendant  l)eing  a  foreign  subject,  claiming  exemption  from 
penalties  inflicted  by  the  British  Legislature.  It  was  denied,  that  it  was  necessary  to 
set  forth  the  names  of  the  witnesses  intended  to  be  examined,  or  the  points  to  which 
they  were  to  be  examined  (//) ;  and  if  it  were,  in  this  case  it  was  expressly  stated, 
that  the  evidence  of  the  British  consul  at  Corunua  was  necessary,  to  establish  the 
proof  of  the  sale  relied  on,  as  he  had  not  transmitted  the  certificate  of  registry,  and 
MediterraTican  pa.ss,  which  he  ought  to  have  done  ;  but  his  neglect  .should  not  prejudice 
this  defendant ;  and  as  to  the  imperfection  imputed  to  the  affidavit,  nothing  frirther 
could  have  been  deposed  to  in  this  case,  from  the  natni-e  of  the  transaction. 

Per  Curiam.  It  would  be  departing  from  the  common  usage  of  the  Court,  to 
grant  the  present  application.  Such  motions  might,  in  future,  be  made  in  every 
case,  on  a  suggestion,  that  material  witnesses  resideil  abroad  :  nor  does  it  make  any 
ditleience,  that  the  witness  be  a  British  consul,  or  any  [172]  other  public  officer  ; 
the  Crown  has,  in  all  cases,  a  right  to  a  viva  voce  examination  of  a  defendant's 
witnesses.  There  is,  indeed,  a  case  in  Bunbury,  of  a  Commission  having  been 
graTited  by  this  Court,  but  that  was  made  on  the  Navigation  Act. 

Rule  discharged. 

On  the  other  part  of  the  application,  as  it  was  originally  made,  the  Court  intimated, 
that  as  a  question  as  to  the  identity  of  the  vessel  might  be  raised  on  the  trial,  which 
would  be  a  conclusive  reason  for  not  sufl'ering  the  ship  to  .sail,  and  as  no  delay  had 
been  created  by  the  conduct  of  the  officers  of  the  Crown,  it  was  not  pi-ol>able  that 
they  would  make  an  order  of  restoration,  on  any  security  being  given. 

Lakauoity  i:  The  Attokney  General.  1st  March  1816.  Friday,  2(ith  May 
1815. — Where  a  vessel  has  been  seized  by  the  officers  or  the  Customs,  on  chai'ges 
of  offences  against  other  Acts  of  Parliament  than  that  usually  called  the  Naviga- 
tion Act,  if,  on  the  trial  of  the  information  filed  thereon,  the  question  be  likely 
to  turn  on  the  fact  of  the  ship  belonging  to  a  foreign  subject,  the  Coint  will,  on 
motion,  (a  l)ill  having  been  filed  against  the  Attorney-General  for  that  purpose,) 
grant  the  defendant  a  Commission  to  examine  persons  residing  abroad,  and  make 
it  part  of  the  order,  that  their  depositions  shall  be  received  in  evidence  on  the 
trial. — The  affidavit  of  the  solicitor  for  the  defendant  will  be  received  in  support 
of  such  a  motion  ;  and  it  will  be  sufficient  if  he  swear,  that  he  is  informed  of,  and 
believes  the  statements  in  the  bill,  if  he  also  add,  that  his  belief  is  founded 
on  documents  in  his  possession,  and  that,  from  the  nature  of  the  defence,  involv- 
ing the  question  of  what  country  the  ship  belongs  to,  he  considers  the  Commis- 
sion necessary. 

The  plair.tif^',  h.xving  failed  in  his  application,  (which  is  the  subject  of  the  preceding 
report),  made  to  the  Court  in  a  summary  way  by  motion,  to  stay  the  proceedings 

^  The  substance  of  the  artidavit  is  given  in  p.  176. 

(b)  Rvuyeimni  v.  Royal  Exch.  Ass.  7  Ves.  301. — Oldham  v.  Catidon,  1  Br.  C.  C.  88. 
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on  the  information  at  the  suit  of  the  Attorney-Ueneial,  and  to  grant  him  a  Gom-[173]- 
mission  to  examine  witnesses  abroad,  then  tiled  tiie  present  bill,  to  eft'ecL  the  same 
object,  bv  obtaining  an  injunction  and  commission,  under  the  Equity  jurisdiction  of 
the  Court. 

The  plaintiff's  case,  as  made  by  the  bill,  was  this  » : — It  stated,  that  the  vessel  which 
had  been  seized  by  his  Majesty's  Revenue  officers,  and  was  now  claimed  by  the 
plaintili,  had  been  purchased  l>y  him  of  hei'  former  British  owners,  under  the  follow- 
ing circumstances  ;  she  was  originally  an  English  brig,  and  had,  in  the  month  of 
November  ISlii,  been  the  property  of  A.  B.  French,  of  London,  merchant,  and  was 
then  called  the  "  William  Pitt."  In  the  coui'se  of  that  month,  she  had  l)een  freighted 
b}'  him  with  a  cargo  of  merchandize  for  sale,  to  some  port  in  Spain  or  Portugal ;  and, 
on  that  occasion,  he  obtained  from  the  Custom  House,  a  license,  as  was  usual  with 
such  merchant  vessels,  to  carry  out  a  certain  quantity  of  arms  and  ammunition. 
On  her  arrival  in  Portugal,  in  December,  he  offered  her  for  sale  ;  and,  in  January,  he 
formally  commissioned  John  French  Burke,  of  London,  merchant,  who  was  then  about 
to  go  to  Spain,  by  power  of  attorney,  authenticated  l)y  all  due  cei'emonies,  both  in 
England  and  Portugal,  to  sell  the  vessel,  on  his  part;  and  he  (Burke)  accordingly 
did  proceed  with  her  to  Vigo,  in  Spain,  and  there  sold  hei',  with  all  her  tackle,  apparel, 
furniture,  &l:  [174]  for  4:.5,O00  reals,  to  F.  M.  Menendez,  a  natural-born  subject  of 
the  Spanish  Government,  and  a  merchant,  then  lusident  at  Vigo  ;  which  sale  was 
completed,  with  all  the  minnte  formalities  recjuired  by  tlie  laws  of  S])ain,  and 
ultimately  recorded  in  the  proper  office  at  Vigo.  Menendez,  having  then  procured 
her  tonnage  to  be  ascertained,  and  having  made  an  affidavit  (as  usual  on  such  occasion), 
that  the  said  vessel  had  been  purchased  with  his  proper  monies,  and  that  no  foreigner, 
either  alien  or  naturalized,  had  any  share  or  interest  therein,  caused  her  to  be  regis- 
tered, under  the  name  of  the  "  General  Porlier."  The  British  certificate  of  register, 
and  Mediterranean  pass,  belonging  to  the  said  vessel,  was  subsequently  delivered  up 
to  the  British  vice-consul  at  Vigo,  and  by  him  transmitted  to  Richard  Allen,  Esq., 
the  British  consul-general  at  Corunna,  (in  whose  possession  they  were  stated  then  to 
be).  In  the  following  March,  Menendez  sent  the  vessel  to  Corunna,  where,  with  equal 
authenticity  and  observance  of  forms,  he  sold  her  again,  at  a  proKt  of  2500  leals,  to 
the  present  plaintili',  a  merchant,  residing  at  Corunna,  and  a  natural-born  sul)ject  of 
the  Crown  of  Spain,  who  appropriated  her,  by  the  same  solemnities  as  had  been 
observed  in  the  former  transfer,  and  who  again  changed  her  name,  for  that  of  the 
"  San  Jitan  Baptista."  The  plaintiff,  having  so  become  possessed  of  the  vessel,  equipped 
and  fitted  lier  out  as  a  privateer,  and,  for  that  purpose,  duly  obtained  from  the  Spanish 
Goverimient,  a  letter  of  martpie  and  sea  pass,  for  the  seas  of  Europe.  Those  docu- 
ments were  otlicially  endorsed  by  the  competent  authorities  on  the  2.3d  of  May  1813, 
[175]  (from  which  lime  oidy  they  would  be  valid),  and,  in  the  same  month,  the  vessel 
^^■as  sent  to  sea  by  the  [ilaintiff ;  and  lie,  at  the  same  time,  appointed  the  said  J.  French 
Burke  his  agent  in  London.  In  the  course  of  her  cruize,  she  captured  the  Danish 
merch.mt  vessel  the  "  Cai'lotta,"  bound  from  jjondon,  with  a  cargo  of  colonial 
produce,  and  carried  her  into  Poitsmouth  harlxjiu',  in  July  ISl.'S,  as  prize;  as,  it  was 
alleged,  he  lawfully  nn'ghl,  llie  Spanish  nation  then  l)eing  at  war  with  Denmai-k.  On 
tiiat  occasion,  an  inquiry  was  set  on  foot  as  to  the  legality  of  the  ca])ture,  and  the 
truth  of  tlic  captor  being  a  Spanish  vessel,  when  her  letter  of  marque,  and  all  her  other 
papers,  underwent  a  strict  investigation,  by  the  Spanish  consul-general  resident  in  this 
country,  who  finally  declared  them  to  be  authentic  ;  and,  in  conse(iuence  thereof,  tlio 
Judge  of  the  Court  of  Admiralty,  the  Secretsiry  of  State,  and  the  Lords  of  Coinieil, 
refused  an  application,  made  to  them  by  the  peisons  interested  in  the  capture<l  vessel, 
to  liberate  the  prize,  aird  dctairr  the  privatiier.  She  their  sailed  again  frimr  Poits- 
moirth,  leavirrg  her'  jirize  in  that  poi-t,  whither  she  retur'ircd  in  August  following  ;  lint 
being  about  to  proceed  to  Cor'unna  with  her-  cajiture,  both  vessels  wer'e  ar-r'esteil  liy 
the  ollicei's  of  the  Customs, — the  "  Car-lot  ta"  on  a  char-gc  of  having  guirreas  on  boar-d, 
and  the  "San  .luair  Ba[)tista,"  on  the  oU'ences  inipiiteil  lo  liei-  by  this  irrforniatiorr, 
in  iireach  of  certain  statutes  and  of  the  orders  in  council.     The  bill  then  stilted  the 


'■•  Fronr  the  novelty  and  importairco  of  this  special  applicatiorr,  it  is  thoirght  right, 
that  iro  material  fact  irr  the  peculiar  cir-cumstanees  of  the  case  in  which  it  was  grarrted, 
should  be  omitted  ;  and  therefore,  the  whole  tr-ansaetion  is  succinctly  i-elated  in  the 
report. 
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proceedings  in  the  suit,  down  to  the  time  when  it  was  tiled,  and  ehurged,  that  the 
plaintiff' was  able  distinctly'  to  prove,  by  witnesses  residing  in  Spain,  that  when  the 
[176]  vessel  sailed  fi'om  P^ngland  she  was  not  armed  contraiy  to  her  licence,  (as  was 
charged  in  one  of  the  cotmts  of  the  information)  ;  and  that,  at  the  time  of  her  seizui-e, 
she  was  actually  and  bona  fide  a  Spanish  vessel,  and  the  piopei'tv,  by  purchase  for  a 
valuable  consideration,  of  a  subject  of  the  Crown  of  Spain,  and,  consequently,  not 
amenable  to  the  British  navigation  laws,  or  bound  by  the  treaties  of  Britain  with  othei' 
states  ;  that,  without  the  testimony  of  such  witnesses,  and  the  aid  of  properly 
authenticated  copies  of  the  various  documents  i-elating  to  the  sale  of  the  vessel,  the 
plaintiff'  could  not  safely  proceed  to  the  trial  of  the  information  :  and  therefore,  he 
prayed  that  a  Commission  might  be  issued,  for  the  purpose  of  examining  such  witnesses, 
and  that  an  injunction  might  be  ordered  to  stay  further  proceedings  till  the  Commis- 
sion should  be  returned. 

The  Attorney  Goieral  having  put  in  the  usual  answer  to  this  bill  ; 

26th  May  1815. — Martin  and  Campbell  now  moved,  according  to  the  prayer 
therein  ;  and,  in  suppoit  of  the  motion,  put  in  an  affidavit  made  by  the  plaintiff's 
solicitor,  stating  that  he  had  been  advised,  and  believed,  that  the  material  question 
on  the  issue  under  the  information  was,  whether  the  "  St.  Juan  Baptista  "  was,  or 
was  not,  a  British  vessel,  at  the  time  of  her  seizure  by  the  officers  of  the  Customs  ; 
that  he  had  been  informed,  and  believed,  from  documentary  evidence  which  had  come 
before  him,  in  the  course  of  conducting  the  plaintitt'.s  defence  to  the  inf()rnia-[177]- 
tioii,  that  the  said  vessel  was,  at  the  time  of  hei'  seizure,  a  bona  tide  Spanish  privateer, 
the  property  of  the  plaintiff',  who  was  a  Spaniard,  and  resided  at  Coi'uinia.  It  then 
went  on  to  state,  that  the  defendant  had  been  informed,  and  lielieved,  that  the  sale 
had  taken  place,  as  alleged  in  the  bill,  and  that  the  defendant  had  repaired  and  fitted 
out  the  vessel  at  his  own  expense,  and  personally  hired  the  crew  ;  that  he  had  been 
informed,  and  believed,  that  the  British  register,  and  Mediterranean  pass,  of  the 
said  vessel,  was  in  the  possession  of  R.  Allen,  Esq.  the  British  consul  residing  at 
Corunna,  and  that  he  would  be  a  material  witness  for  the  defendant :  that,  without 
such  documents  and  evidei  ce,  he  could  not  safely  proceed  to  trial,  of  which  notice 
had  been  given  for  the  Sittings  after  Easter  Terra. 

Under  these  circumstances,  it  was  submitted  that,  as  between  sutiject  and  subject, 
a  Commission  would  he  granted,  as  a  thing  almost  of  course,  as  necessary  to  the  justice 
of  the  case,  there  could  be  no  reason  why  there  should  be  any  exception  in  the  case  of 
the  Attorney  General.  It  would,  in  most  instances,  be  otherwise  impossible  that  the 
alien  ownei'  of  a  ship,  cruizing  under  the  ffag  of  a  foreign  state,  could  defend  his 
property  against  such  a  proceeding  as  this.  The  other  ai-guments  in  support  of  the 
present  motion,  were  much  the  same  as  those  uscil  on  the  former  occasion.  The  first 
case  of  those  given  in  the  notes  in  the  following  page,  having  been  cited,  the  Court, 
expressing  a  desire  that  what  precedents  on  the  point  there  were  to  be  found  among 
the  records  of  this  Court,  and  of  the  Court  of  [178]  Chancery,  might  be  brought  before 
them,  granted  a  rule  to  shew  cause. 

The  cases  in  the  note  *  (transcribed  from  the  records)  were  now  ottered  to  the 

"■  Sabbi,  undecimo  die  Novemb''  1699. 

inici-  Johan  irard  Geu  (qui  fin.)  (Cv.  quer. ;  d  Fruncum  U'ilht  dam.  py(qirieiaf.  tf-r.. 

Sup  Informal  Seizur. 

Et  inter  jifa/.  Fraucam  If'illet  quer.  el  Attorn.  Dili  Regis  Genal  ct  j'/at. 
Johan  IJ'ard  def.  p'  billa  Anglican. 
Middlesex. — I'pon  the  motion  of  Mr.  Bernard,  of  counsel  with  the  plaintiff'  in  the 
said  English  cau.sc,  informing  the  Court,  that  all  the  linen  in  question,  in  these  causes, 
are  all  of  the  maiuifacture  of  Germany,  and  imported  into  England  from  thenoe  ;  and 
that  the  .same  were  seized  by  the  said  .lohn  Ward,  the  plaintitt'  in  the  said  information, 
as  goods  and  merchauflize  of  the  manufacture  of  .some  of  the  dominions  of  the  French 
King;  and  the  .said  Francis  Willet  having  thereupon  filed  his  said  bill,  in  order  to 
obtain  a  Commission  to  examine  his  witnesses  beyond  the  seas,  to  which  Ijill  his 
Majesty's  Attorney-General,  and  the  said  .lohn  Ward,  had  put  in  their  answers,  to 
which  answers  the  said  Francis  Willet  had  replied,  and  his  Majesty's  said  Attorney- 
General,  and  the  said  John  Ward,  had  rejoined  ;  it  was  therefore  now  prayed  by  the 
said  William  Bernard,  that  the  trial  of  the  cause  in  the  said  Ward's  information,  may 
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consideration  of  [179]  the  Couii  ;  and  it  was  saii],  that  the  Couit  of  Chancery  fiirnislied 
no  precedents  of  similai-  motions. 

[180 J   l)aiincey,  Clarke,  and  Mitfoid,  now  shewed  cause.     They  took  a  preliminary 
objection  to  the  [181]  affidavit  made  in  support  of  the  motion  ;  which,  they  contended, 

he  put  off'  till  next  Term,  and  that  the  .said  plaintiff,  Willett,  may  in  the  mean  time 
have  a  Commission  for  examination  of  his  witnesses  be^'ond  sea  :  and  that  the  same 
may  ))e  read,  and  made  use  of  as  evidence,  upon  the  trial  of  the  .said  Ward's  informa- 
tion ;  and,  upon  reading  the  affidavits  of  Humphry  Willet  and  Francis  Burgois  ;  and 
upon  hearing  Mr.  Ettriek  and  Mr.  Browne,  on  behalf  of  the  said  Willet;  and  of  his 
Majesty's  Attorney  (leneral,  Mr.  Dodd,  and  Mr.  Bridges,  on  behalf  of  his  Majesty, 
and  the  said  \A'ard  ;  It  is  this  day  Ordered  by  this  Court,  That  th  etrial  on  the  said 
plaintiff  Ward's  infoi  mation,  shall  be  put  oft'  till  the  last  sitting  of  the  next  Term  ; 
and  that,  in  the  mean  time,  the  .said  Francis  Willet,  the  plaintiff'  in  the  said  English 
cause,  may  take  forth  a  Commission  for  examination  of  his  witnesses  in  pai'ts  beyond 
the  seas,  w-herein  his  Majest3^'s  Attoiney-General,  and  the  said  Ward,  may  join,  if  they 
think  lit  ;  l)Ut,  in  case  they  will  not  join  therein,  within  a  w-eek  aftei'  the  Term,  the 
said  Willet  may  take  forth  a  Commission  ex  parte;  and  publication  of  the  said 
depositions  shall  pass,  upon  return  of  the  said  Commission. 

BUTLEU   pro    WlLT.ET. 

Martis,  vi°  die  Feb.  1699. 
Same  Cause. 
Upon  the  motion  of  Mr.  Tuiner,  for  defendant,  to  put  off'  the  trial  till  next  Term, 
he  having  a  Commission  gone  into  (Termany  to  examine  witnesses,  which  is  not 
retin-ned  ;  and  reading  the  aHidavits  of  Francis  Willet,  Mr.  Etterich,  Mr.  Browne,  and 
Mr.  Barnard,  of  the  same  side;  Mr.  Attoiney,  Mr.  Dodd,  and  Mi-.  Bridges,  piorjuer.  ; 
Oi'dcrcd,  l)y  consent  of  Mr  ^^'ard,  and  at  ihe  desire  of  defendant,  Willett,  that  the 
plaintiff  have  his  costs  taxed  this  afternoon,  and  paid  him  to-monow  morning  ;  and  then 
the  cause  to  be  put  off'  till  next  Term,  to  be  tiied  ;  otherwise  the  cause  is  not  put  oft'. 

Mercurii,  vii"  die  April,  1700. 
JFard  &  Willet 
I'pon  the  motion  of  Mi'.  Turner,  Ordered,  that  publication  pass  on  Saturday,  unless 
(^ausc  on  Friday;  and  the  depositions,  being  returned  in  high  Dutch,  to  be  translated 
by  a  pulilic  notary,  upon  oath. 

Martis,  IG"' die  Junii,  1724. 
Idle  V.  IFi-slhonie. 
Mr.  Rootle. — To  put  off  the  trial.     The  afiidavit  of  defendant  read  ;  Oi-dered,  the 
plaintiff' show  cau.se  on  Friday 

Veneri.s,  I'J"  die  Junii,  172i. 

Same  Cause. 

Mr.   Attorney  CTeneral   and   Mr.  Toller  shewing  caitsc  against  order,    Kith   inst- 

Ordei'  read  ;  defendant's  affidavit.     The  trial  put  oft',  on  payment  of  costs,  .and  the 

plaintiff'  at  liberty  to  examine  his  witnesses,  giving  the  ilcfendant  .i  note  before  of  his 

witnesses. 

Veneris,  20°  die  Nov"",  1730. 

Moore,  qui  law,  against  Lonijnit. 

Inhr  Tlwm   Moore,  tpri  iain,  dr.  qucr  e.t  Sum'  Loniiiiit,  dij.      p  Inforniac.  Seizur. 

London.      Upon  the  motion  of  Mr.  Ward,  of  counsel  with  the  defenilant,  informing 

tlic  Court,  tliat  the  |)laintiff' having  seized  as  forfeited,  a  shi|)  called  the  "  Fanu;  (Jalley," 

for  importing  a  parcel  of  skins,  contrary  to  the  Act  of  Navigation  ;  to  which  ship  the 

defendant  entered  his  claim,  and  exhibitcfl   his  l)ill  in  this  (lourl,  against  the  |)laintiff', 

in  order  to  examine  his  witnesses  beyond  sea,  pursuant  to  the  ilirection  of  the   Act   of 

Xavigation  :  to  which  bill  the  defendant,  iieiiig  duly  served  with   the  ])iocess  of  this 

('ouit,  appeared  :   It  was  therefore  prayed,  that  the  trial  of  this  cause  might  be  ])ul  oil'  till 

Master  Term,  anfl  that  the  defendant  might  have  a  (  ominission  to  examine  his  witnes.ses 

ill  liillioa,  in  Sp.iin  ;  and  that  the  d('])ositions  of  the  witnesses  may  be  read  ,is  evidence 

at  Ihe  tri.il  of  this  Cause,  on  the  pail  .and  beh.ill  of  liic  clcfcudant  :  wlicii,  >i|ion  I'cading 
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as  it  stated  no  facts,  and  proceeded  [182]  entirely  on  the  information  of  persons  not 
named,  and  on  the  belief  of  the  solicitor  for  the  plaintiff;  [183]  and  referred  to 
documentary  evidence,  without  describing  the  nature  of  those  documents,  was  not, 
[184]  therefore,  a  sufficient  verification  of  the  statements  in  the  bill,  to  satisfy  the 
Couit  that  there  existed  good  [185]  grounds  for  granting  the  application.  The  cases, 
they  contended,  were  not  in  point,  being  those  in  which  Commis.sions  had  been  granted 
under  the  Navigation  Act ;  and  no  instance  of  a  similar  application  had  been  found. 
A  case  of  Head  (qui  fam)  v.  Farrer,  was  cited  for  the  Crown,  where  a  similar  motion 
had  been  refused. 

[It  was  urged,  that  the  depositions  could  not  be  used  at  the  trial,  if  the  application 
succeeded  ;  but  the  Court  said,  it  would  be  part  of  the  order,  that  they  should  be 
received  in  evidence.] 

On  the  other  side,  it  was  submitted,  that  no  affidavit  was  necessary  in  such  a  case 

the  affidavit  of  defendants,  and  on  hearing  of  Mr.  Attorney  General  and  Mr.  Bootle, 
of  counsel  for  the  plaintifl',  and  Mr.  Chute,  of  counsel  for  the  defendant;  It  is  this 
day  Ordered  by  the  Court,  That  the  trial  of  this  cause  be  put  off  till  Easter  Term, 
and  that  a  Commission  l)e  awarded,  as  desired ;  and  that  the  depositions  of  the 
witnesses  to  be  taken,  be  read  as  evidence  at  the  trial  of  this  cause,  saving  just 
exceptions. 

Tuesday,  the  25th  of  November,  1735. 

Loiujman,  qui  lam,  &c.  v.  Kemhh. 

Mr.  Bootle,  for  the  defendant;  for  a  Commission  to  Hamburgh,  to  examine 
witnesses  in  the  affidavit  of  the  defendant  mentioned,  and  that  the  trial  may  be  put  off 
to  next  Easter  Term  ;  defendant's  affidavit  read  ;  Mr.  Attorney,  and  Solicitor  General, 
for  the  plaintiff. 

Ordered, — A  commission  ret.  sine  delatione,  and  the  trial  put  oil  till  the  sittings 
after  next  Term ;  and  that  the  defendant  have  a  writ  of  delivery,  by  consent,  on 
giving  the  usual  security. 

Monday,  the  28th  day  of  November,  1737. 

Between  Adam  Hemi/  Schuwls,  Sam  ml  Fdman,  and  Zuckerhecher,  Plaintifffi  ; 
and  Stephen  Scott,  Defendant.  By  Bill. 
London  — Upon  the  motion  of  Mr.  Bootle,  of  counsel  on  behalf  of  the  plaintiffs, 
informing  the  Court,  that  the  said  defendant  having  lately  seized  to  the  use  of  His 
Majesty  and  himself,  a  ship  or  vessel  called  the  "  Constant,"  with  the  tackle, 
apparel,  and  furniture  thereof,  and  several  parcels  of  hemp,  pipe  and  hogshead 
staves,  and  fir  timber,  the  propeity  whereof  has  been  duly  claimed  by  the  said 
plaintiffs ;  that  the  said  defcnflant  has  filed  an  information  of  such  seizure, 
in  this  Court,  and  has  therein  laid  the  cause  of  forfeiture  of  the  said  ship 
and  goods  to  be,  that  the  said  goods  were  imported  into  Great  Britain,  in  the 
saiil  ship  not  being  navigated  pursuant  to  the  Act  of  Navigation ;  and  further 
informing  the  Court,  that  the  said  now  plaintiff's  have  several  witnesses,  at  present 
living  at  Riga,  within  the  dominions  of  the  Empress  of  Eussia,  who  can  prove  the  said 
ship  to  be  navigated  according  to  the  said  Act;  had  filed  their  bill  of  complaint  in 
this  Court,  against  the  .said  defendant,  Scott,  in  order  to  have  the  benefit  of  a  Com- 
mission to  examine  the  .said  witnesses  ;  and  the  said  defendant  having  put  in  his 
answer  to  the  said  bill,  it  was  therefore  prayed,  in  pursuance  of  a  clause  in  the  said 
Act  of  Parliament,  That  the  plaintiffs  may  have  a  Commission,  under  seal  of  this 
Court,  for  the  examination  of  witnesses  in  this  cause  on  behalf  of  the  said  plaintiffs, 
at  Kiga  aforesaid,  and  that  the  trial  of  the  cause  in  the  said  information  of  seizure, 
may  lie  put  ott'till  the  said  Commission  shall  be  returned  ;  and  on  reading  the  affidavit 
of  H.are  Hayson,  and  hearing  His  Majesty's  Attorney-General,  on  l)ohalf  of  the  said 
defendant,  Scott :  It  is  this  day  Ordered  l>y  the  Court,  That  a  Commission  shall  forth- 
with issue,  under  seal  of  this  Court,  for  the  examination  of  the  said  plaintifis  witnesses 
at  Kiga  aforesaid  ;  and  the  said  defendant,  Scott,  may,  if  he  think  fit,  cross-e.xamine 
the  said  witnesses,  and  for  that  purpose,  he  is  to  name  and  strike  Commissioners  in 
four  days,  or  else  the  said  plaintifis  are  to  issue  the  said  Commission  ex  parte  ;  and 
that  the  trial  of  the  cause  of  the  said  information  of  seizure  shall  be  put  off  till  the 
next  Term,  on  payment  to  the  said  defendant,  Scott,  of  costs  incurred,  for  such  matters 
as  will  not  serve  again  to  be  taxed  by  the  Deputy  Remembrancer  of  this  Court;  and 
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as  the  present  ;  that  the  cases  cited,  though  certainly  arising  nut  of  [186]  offences 
against  the  Navigation  Act,  still  were  in  point,  to  shew  that  the  Conit  exercised  its 
common  law  authority  to  grant  Commissions  in  those  cases  ;  for  they  did  not  proceed 
on  the  provision  in  that  Act  which  merely  gives  the  Court  of  Chancery  power  to  grant 
a  Commission  in  a  summary  way,  on  mere  motion,  without  the  expense  and  delay  of 
a  hill  pi'cviously  filed,  as  was  necessary  before  that  statute  ;  and  that  the  present  case 
was  more  in  the  nature  of  an  ofFence  against  the  Navigation  Act.  than  the  statutes 
for  the  suppression  of  smuggling. 

Cur.  adv.  vult. 

Friday,  1st  March. — Thomson,  Chief  Baron,  delivered  the  opinion  of  the  Court. 
(After  having  gone  minutely  through  the  circumstances  and  proceedings  which  had 
taken  place,  and  reviewed  the  arguments  used  on  either  side) — The  question  arises 
upon  tho.se  counts  in  the  information  which  assume  the  vessel  to  belong  wholly,  or  in 


the  said  plaintiffs  are  not  to  prosecute  any  action  at  law  in  the  mean  time,  against  the 
said  defendant,  Scott,  tomhing  the  seizure  of  the  said  ship  and  goods. 

Saturday,  the  8th  day  of  February,  17.5.5. 
AUoiiiey-Genend  against  Stockton. 
Mr.  Cay. — To  put  oll'trial  to  next  Term.     Affidavit  of  defendant,  William  Stockton, 
read,  and  of  Thomas  Bampfield. 

Mr.  Attorney  General  to  shew  cause  on  Tuesday  next. 

Wednesday,  the  12th  of  February,  17.5.5. 
Same  Cause. 

Mr.  Solicitor  (icneral  shewing  cause  against  the  Oi'der  of  the  8th  instant,  Oi'der 
read,  anil  affidavit  of  defendant,  Stockton  ;  afiidavit  of  Creorge  Davy. 

Mr.  Starkie,  for  Stockton  and  Mackenzie,  Mr.  Cay  for  same.  The  trial  put  oil'  to 
next  Term,  the  defendant  undeitaking  to  try  it  peremptorily,  and  consent  that  the 
plaintifi'  may  examine  witnesses  in  the  mean  time,  with  liberty  to  the  defendant  to 
cross-examine,  on  payment  of  the  costs  of  the  application.s,  and  of  such  matters  as  will 
not  serve  again  by  the  flcfcndants,  Stockton  and  Mackenzie. 

Tuesday,  the  11th  February,  17.55. 

Munhy,  qui  tain,  against  Hulloiaii/.     By  Information  of  Seizure. 

Middh'sex. — Upon  the  motion  of  Mi-.  Starkie,  of  counsel  with  the  defendant, 
informing  the  Court,  that  the  .said  informant  having  seized  as  forfeited,  the  goods  in 
(jucstion,  to  which  goods  the  defendant  entered  his  claim  of  property  in  this  Couit, 
and  gave  security'  for  costs,  as  the  law  directs  ;  and  the  said  infoi-mant  having  tiled 
an  information  upon  the  Act  of  Navigation,  the  defendant  having  since  Hied  In's  liill 
in  this  Court  ag.-iinst  the  .said  informant,  in  order  to  examine  his  witnesses  beyond 
the  sea,  piusuant  to  the  direction  of  the  said  Act  of  Navigation;  to  which  bill  the 
informant,  being  duly  served  with  the  process  of  this  C'ourt,  appeared  ;  It  w.-is  there- 
fore prayed,  that  the  trial  of  this  cause  might  be  j)Ut  ofV  till  next  'I'erni,  and  that  the 
defendant  may  have  a  Commission  to  examine  his  witnesses  at  Ixottcrd.-un,  in  Holland, 
and  that  the  depositions  of  the  witnesses  maj'  bo  read  as  evidence  at  the  trial  of  this 
cause,  on  the  part  and  behalf  of  the  said  defendant,  saving  just  exce])tions  ;  when, 
upon  reading  the  affidavit  of  the  said  defendant,  and  also  the  bill,  It  is  this  day 
Oidercd  by  the  Conit,  That  the  trial  of  this  cause  be  put  oil'  till  next  'I'erm,  and  that 
a  Commission  be  awarded  as  desired,  rcturnalile  the  first  day  of  next  Term  ;  and  that 
the  defendaiii  be  at  liberty  to  join  in  such  Commission,  tniless  cause  be  shewn  to  the 
contrary  by  the  said  iiiform.'int  to-morrow. 

Friday,  the  21st  May,  1756. 

Bulla  ami  .-t II other ,  qui  lain,  against  Hart  and  Another. 

Upon  the  motion  of  Mr.  I'errott,  of  counsel  for  the  said  defendants,  praying,  for 
the  reasons  mentioned  in  the  affidavit  of  Richard  Cracraft,  the  younger,  that  the  said 
defendants  may  have  a  new  Commission,  under  the  seal  of  this  Court,  directed  to 
propel'  Commissioners  at  New  Voik,  for  the  examination  of  their  witnesses  in  this 
cause,  rotuinable  mi  the  first  day  of  next  .Michaelmas  Tenii,  and  that  the  tii.il  of  this 
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part,  to  a  British  subject;  on  which  it  becomes  recessary,  that  the  plaintiff  should 
pi'ove  the  property  to  be  in  him  :  which  he  alleges  he  can  do,  by  means  of  witnesses 
in  Spain,  if  the  Commission  for  which  he  has  ajjplied  should  be  granted. 

This  application  has  been  strongly  resisted  on  the  part  of  the  Crown,  as  one  in 
which  the  Court  ought  not  to  interfei-e,  theie  being  no  similar  instance  in  which  they 
have  ever  done  so.  On  the  other  side,  the  case  of  Jenkins  v.  Larwood  was  cited  as  an 
instance  in  point.  (Having  gone  through  that  case) — It  does  not  appear  by  the 
report,  whether  that  [187]  application  was  made  ou  a  bill  tiled,  or  not.  Since  that 
case,  there  have  l^een  many  instances  of  Commissions  being  granted  out  of  this  Court, 
on  applications  by  defendants  in  informations,  most  of  which,  if  not  all,  were  eases  of 
breach  of  the  Na\igatiou  Laws.  In  one  of  which,  the  case  of  U'anl  v.  Wilhlt,  a  Com- 
mission was  granted  to  examine  witnesses  for  the  defendant,  in  aid  of  the  action  at 
law ;  but  it  is  doubtful  whether  that  case  arose  out  of  an  alleged  offence  against  the 
Navigation  Act ;  and  I  perceive  it  was  not  a  proceeding  with  a  view  to  the  condemna- 
tion of  an}'  vessel,  but  was  a  seizure  of  goods,  on  a  suspicion  of  their  being  of  French 
manufacture.  Now  this  case  is  somewhat  similar  to  that.  The  question  to  be  tried 
on  this  information  is,  to  what  country  the  ship  seized  belongs.  The  authority  of 
this  Court,  to  grant  Commissions  in  such  cases,  is  founded  on  its  general  jurisdiction 
at  common  law,  and  is  not  derived  under  any  particular  statute  ;  and  it  acts  on  the 
necessity  of  its  interference,  to  afford  a  defenclant  aid  in  trials  at  law. 

It  has  been  urged,  that  the  attida\'it  made  by  the  attorney  foi-  the  defendant, 
proceeding  solely  on  information  and  belief,  is  insufficient  for  the  purpose  of  the 
present  motion.  So  it  would  be,  if  it  did  no  more  :  but  it  is  there  sworn,  that  his  l)elief 
proceeds  on  documentary  evidence  in  his  possession  ;  anH  it  is  further  stated,  that  the 
defence  to  the  action  depends  mainly  on  the  proof  of  the  country  to  which  the  vessel 
belongs. 

It  has  been  suggested,  that  our  granting  a  Com-[188]-mission  in  this  case,  would 
become  a  dangerous  precedent,  which  might  hereafter  affect  the  proceedings  of  the 
Crown,  in  all  cases  of  informations  tiled  against  defendants  for  breaches  of  the  revenue 
laws  ;  but  the  Court  does  not  see  that  any  such  danger  is  to  be  apprehended.  They 
would  always  take  care  not  to  grant  such  applications  without  good  and  sutficient 
ground. 

The  offences  charged  in  this  information  are  analogous  to  breaches  of  the  Naviga- 

cause  may  be  put  oft'  until  the  sittings  after  the  said  Term  ;  on  reading  the  affidavit 
of  the  said  Richard  Cracraft,  the  younger,  and  hearing  the  honourable  William  Muiray, 
Esquire,  His  Majesty's  Attorney  t-ieneral,  on  the  behalf  of  His  Majesty  and  said 
Thomas  Butts  and  Henry  Hastings ;  It  is  thereupon  Ordered  by  the  Court,  as  prayed. 

AVednesdaj',  the  22d  of  November,  1758. 
Capgrore,  qui  tarn,  fCc.  against  Holding. 
Between  Richard  Vopgrove,   qui  tarn,   d-c.  infornmnt,  and  Henry   Holding,   claiming  the 
property  of  a  ship  or  vessel  called  the  "  Dorothea,"  with  her  tackle,  &c.  and  a  parcel 
of  molasses,  seized  by  the  said  informant  defendant,  by  information  of  seizure. 

Upon  the  motion  of  Mr.  Starkie,  of  counsel  for  the  defendant,  informing  the  Court 
that  the  said  Richard  Copgiave  had  lately  seised  as  forfeited,  the  ship  and  goods  in 
question,  whereto  the  defendant  had  entered  his  claim  in  this  Court ;  and  that  the 
said  informant  having  filed  an  information  on  the  Act  of  Navigation,  the  said  defendant 
duly  pleaded  thereto,  and  issue  was  joined  thereupon  ;  since  which  the  said  defendant 
hath  exhibited  his  bill  in  this  Court  against  the  said  informant,  for  the  examination 
of  his  witnesses  beyond  the  sea,  pursuant  to  the  direction  of  the  said  Act  of  Naviga- 
tion ;  to  which  bill,  the  said  informant  being  duly  served  with  the  process  of  this 
Court,  appeared  ;  It  was  therefore  prayed,  that  the  trial  of  this  cause  might  be  put 
oft'  to  Easter  Term  next,  and  that  the  defendant  might  have  a  commission  to  examine 
his  witnesses  in  Holland,  and  that  the  depositions  of  such  witnesses  might  1  e  read  as 
evidence  at  the  trial  of  this  cause,  on  the  behalf  of  the  said  defendant,  .saving  all  just 
exceptions  at  the  said  trial ;  and  upon  reading  the  affidavit  of  the  said  defendant,  and 
the  said  bill.  It  is  ordered  l)y  the  Court,  That  the  trial  of  this  cause  lie  put  off'  to  the 
sittings  after  next  Hilary  Term  ;  and  that  a  Commission,  with  liberty  for  the  .said 
infiirm.uit  ti)  juin  in  the  same,  lie  .-iw.-uded,  as  ])raved. 
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tion  Act;  for  the  result  will  dt'|)eiiil  chicHy  on  the  inquiry,  whether  this  be  a  foreign 
or  British  ship.  The  Court  lias  taken  nuieh  time  to  consider  this  motion,  because  it 
is  altoy;ether  new  in  practice,  althouj^h  it  is  not  new  in  principle  ;  because  it  falls  in 
with  the  general  jurisdiction  which  belongs  to  it,  of  aiding  by  such  means,  defendants 
at  law,  in  cases  where  justice  and  necessity  require  it;  and  in  applications  of  a  similar 
nature,  the  Court  would  watchfully  protect  the  rights  of  the  Crown  from  being  abused 
by  pretences  ;  for  this  is  a  motion  by  no  means  of  course. 

\Ve  think  that,  in  the  present  case,  the  plaintiff'  is  entitled  to  have  a  Commission, 
as  prayed  ;  in  which  the  Attorney  General,  if  he  think  proper,  may  join.  And  for 
that  purpose,  the  trial  of  the  information  must  necessarily  be  postponed  till  the  sittings 
after  the  next  Term. 

Order  made  absolute. 

[189]  W.MTI.KWOKTH  r.  PiTCHEK.  Same  day. — A  variance  between  the  atlidavit 
in  support  of  a  motion  for  an  injiniction,  and  the  bill,  in  the  date  of  the  liill  of 
exchange,  on  which  the  defendant  had  commenced  proceedings  at  law,  is  sufficient 
ground  foi'  flissolving  the  injunction  obtained  ;  and  the  Court  will,  on  motion, 
dissolve  it. 

Parker  moved,  that  the  injunction  which  had  been  obtained  by  the  plaintiff,  in 
this  case,  might  be  di.s.solved,  with  costs,  for  ii-regularity.  The  objection  was,  that 
the  attidavit  made  in  verification  of  the  bill,  stated  that  one  of  the  bills  of  exchange, 
to  recover  the  amount  of  which  the  action  at  law  had  Ijeen  commenced,  was  dated  on 
the  loth  liay  of  July  1812,  whereas  the  bill  alleged  it  to  be  dated  the  1.5th  day  of 
June  1812;  which,  he  submitted,  was  such  a  variance  as  must  prove  fatal  to  the 
injunction. 

Maddock  admitted  the  variance,  which  he  desciibed  as  a  clerical  error ;  but 
submitted,  that  the  coirect  date  having  lieen  .set  out  in  the  affidavit,  as  to  one  of  the 
bills  of  exchange,  and  there  being  no  objection  to  the  dcsciiption  of  the  other,  which 
alone  would  be  sufficient  ground  foi-  olitaining  the  injunction,  the  order  ought  not  to 
l)e  set  aside,  on  a  matter  of  form  in  the  pleadings. 

Per  Curiam. — This  is  a  mistake  which  can  not  be  overlooked.  It  is  impossible 
that  the  Cotu't  can  be  instructed  as  to  which  is  the  true,  and  which  the  false  date. 
The  injunction  must  be  dissolved. 

Order  dissolved. 


[190]  Ivoi;  A.M)  Anotiikk  c  Buttekwick.  Friday,  1st  M.ai-ch  181G. — The  Court 
will  reform  a  deed,  entered  into  under  a  previous  agreement,  by  ordering  a  fresh 
conveyance  to  be  executed,  from  which  a  covenant,  complained  of  as  not  being 
the  intention  of  the  covenantor  at  the  time  of  the  agreement,  or  inserted  therein, 
will  be  directed  to  ite  expunged  :  although  such  covenant  was  introduced  by  the 
attorney  of  the  eovenantoi',  (but  without  his  expi'css  authority,;  on  its  being 
shewn  that  the  jiarty  had  not  considered  himself  when  liable  to  such  covenant 
he  entered  into  the  agreement. 

This  bill  prayed,  that  the  defendant  might  be  decreed  to  execute  a  fresh  convey- 
ance of  tithes  purchased  of  him  by  the  plaintiffis,  agreeable  to  what  was  charged  to  be 
the  true  intent  and  meaning  of  the  articles  of  agreement  entered  into  lietween  the 
parties,  on  which  the  convc^'ance  objected  to  was  founded  ;  and  that  an  injunclion 
might  in  the  mean  time  l>e  granted,  to  restrain  the  defendant  from  procetding  fui-thcr 
at  law,  to  rccovei-  a  pi'oportion  of  the  arrears  of  rent  claimed  to  lie  due  frdui  llic 
plaint  itl. 

The  facts  on  which  the  bill  was  filed  were,  that  the  jiai'lies  having  contracted  foi' 
the  .sale  of  certain  tithes,  held  by  the  defendant  on  lease  from  the  Arclil)islio])  of 
Yoi'k,  under  an  animal  rent  of  201.  [jayable  to  the  Archljishop,  and  subject  to  a  f  ml  her 
ainnial  payment  of  401.  foj'  the  purposes  therein  mentioned,  aiticles  of  agreement, 
dated  Kith  December  179.5,  were  executed  lietween  them,  of  which  the  following  are 
the  material  parts  :  The  defendant,  rector  of  Thirsk,  in  tlie  county  of  York,  agreed, 
in  consiileiatiou  of  the  sum  of  28401.,  to  execute  on  a  future  day,  a  conveyance  of 
the  said  tithes,  and  a  barn,  usually   let    therewith,  to  the  use  of  plaintiiVs,  their  heirs 
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and  assigns,  for  and  during  the  lives  and  life  of  the  longest  liver  of  the  several 
persons  for  whose  lives  the  said  tithes  were  granted  to  defendant,  with  all  benefit 
and  advantage  [191]  of  renewal,  from  time  to  time,  upon  the  death  of  any  of  them  ; 
the  said  conveyance  to  contain  all  covenants  usually  comprised  in  conveyances  of 
estates  for  lives  and  terms  of  years.  "  And  it  was  thereby  covenanted  and  agreed 
upon  between  the  said  parties,  that  the  plaintiffs,  their  heirs  or  administrators, 
should  and  would  from  time  to  time,  and  at  all  times,  upon  the  renewal  of  any  of  the 
lives  for  which  the  said  tithes  were  then  or  should  be  thereafter  held,  l)ear,  pay,  and 
sustain  a  propoitionaljle  part  of  the  fines,  fees,  and  expenses  of  lenewal,  in  respect  of 
the  said  tithes  thereby  contracted  foi",  after  such  manner  and  proportion  as  the  said 
sum  of  28401.  bears  to  the  full  value  of  all  the  tithes  of  him  the  said  defendant,  at 
Sowerby,  Thirsk,  Carlton,  and  Sandhutton,  and  as  the  same  were  lately  valued  by 
Mr.  John  Amsley  ; " — that  soon  after  the  execution  of  the  said  articles  of  agreement, 
indentures  of  lease  and  release  were  duly  prepared  and  executed  between  the  parties 
in  pursuance  thereof  ;    that  about  years  after  the  execution  of  the  said 

indentures,  the  defendant  made  a  demand  on  plaintiff,  for  the  payment  of  a  proportional 
part  of  the  rents  reserved  by  the  original  indenture  of  lease  from  the  Archbishop  of 
York  to  defendant ;  when  plaintiffs,  conceiving  such  demand  to  be  contrary  to  the 
agreement,  referred  to  the  indenture  of  release,  and,  for  the  first  time,  discovered  the 
following  clause  : — "  Subject  to  the  doing  and  performing  a  proportionable  part  of 
the  covenants  and  agreements  to  be  done  and  performed  in  and  by  the  said  original 
in  part  recited  indenture  of  lease,  in  respect  of  the  said  tithes  and  premises  therein- 
[192]-before  mentioned,  and  intended  to  be  thereby  released.  And  it  is  hereby 
further  declared  and  agreed,  by  and  between  the  said  parties  hereto,  that  upon  any 
renewal  of  the  lives  by  which  the  said  tithes  and  premises  then  were  or  should  be 
thereafter  held,  they  the  said  plaintiffs,  their  heirs  and  assigns,  shall  and  will  bear  and 
contribute  their  proportionable  parts  or  shares  of  the  saitl  i/eaiii/  rents  reM'rved  in  ami 
hy  the  sail!  in  part  recited  lease,  and  also  of  Ike  said  fines,  fees,  and  expenses  of  renewal," 
&c.  The  bill  then  charged,  that  the  words  in  italics  were  interlined  in  the  said  deed 
in  a  different  hand-writing ;  that,  at  the  time  of  their  executing  the  said  release,  the 
plaintm's  had  no  suspicion  or  belief  that  any  such  covenant  or  interlineation  had  been 
introduced  in  the  said  release,  but  that  they  signed  it  under  the  idea  that  the  same 
corresponded  literally  with  the  terms  of  the  said  agreement 

The  defendant,  in  his  answer,  insisted  that  the  interlineation  was  consistent  with 
the  spirit,  true  intent,  and  meaning  of  the  parties  to  the  agreement,  and  with  the 
terms  thereof ;  and  alleged,  that  the  interlineation  itself  was  introduced  by  the 
plaintiffs  own  solicitor. 

It  was  in  evidence,  that  some  years  (either  five  or  eight,  for  the  witnesses 
differed  as  to  the  time),  after  the  execution  of  the  deeds,  the  plaintiff's  were,  for 
the  first  time,  called  on  by  the  defendant  to  pay  a  proportionable  share  of  the 
reserved  rents,  which  they  refused  to  do.  It  appeared,  bv  the  answers  given  to 
[193]  the  interiogatories  on  the  Commission,  by  the  person  who  had  been  employed 
by  the  plaintift's  to  treat  for  the  purchase  of  the  tithes,  that  nothing  was  said  about 
the  reserved  rents  ;  and  he  also  stated,  that  he  did  not  consider  that  the  plaintiffs 
were  to  have  paid  any  part  of  them,  or  he  should  not  have  agreed  for  so  laige  a  sum. 
The  professional  person  who  prepared  the  deeds,  and  was,  on  that  occasion,  the 
solicitor  of  both  parties,  in  answer  to  the  interrogatories  put  to  him,  swore  that 
he  had  made  the  interlineation  himself,  before  the  execution  of  the  deeds,  and  that 
he  had  done  so  of  his  own  accord,  without  consulting  either  party ;  because  he  had 
considered,  that  it  had  been  the  intention  of  both  parties,  and  that  it  was  therefore 
a  necessary  alteration. 

On  these  facts,  it  was  contended,  by  Martin,  and  Perkins,  for  the  phiintiff,  that 
the  subsequent  deed  could  not  be  extended  beyond  the  terms  of  the  contract  on  which 
it  was  founded,  which  had  been  attempted  to  be  done  by  the  interlineation  in  the 
deed  now  complained  of,  imposing  a  burthen  on  the  purchasers  which  the  agreement 
did  not  warrant,  and  there  did  not  appear  to  be  any  authority  for  the  insertion  ;  and 
it  has  been  decided  (.3  P.  Wms.  277),  that  a  specific  authority  is  neces.sary,  to  bind  the 
principal  by  the  act  of  his  attorney  ;  that,  at  least,  the  plaintiff  was  entitled  to  an  issue, 
to  ascertain  how  it  had  found  its  way  into  the  deed,  and  whether  it  had  been  in  the 
contemplation  of  the  parties,  at  [194]  the  time  of  the  purchase,  that  the  plaintiff  was 
to  pay  a  proportion  of  the  rent  reserved. 
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Foiiblanque,  :iiid  RoupcU,  for  the  defendant,  contended  that  tlie  Court  could  not 
interfere,  in  the  present  instance,  to  refoim  the  deed  of  conve3'anee,  inasmuch  as  there 
was  no  express  variance  between  the  articles  of  agreement  and  the  subsequent  release  ; 
the  latter  had  only  supplied  the  silence  of  the  former.  The  principle  of  equitable 
interference,  in  the  reform  of  deed.s,  is,  that  there  must  be  strong  evidence  of  fraud, 
or  of  an  obvious  mistake  ;  as  if,  for  instance,  the  agreement  had  e.xpresslj-  provided, 
that  the  assignee  was  not  to  pay  rent;  but  in  the  pr'esent  instance,  there  was  no  such 
clause,  and  he  was,  as  assignee,  to  take  the  tithes,  subject  to  the  rents  and  covenants 
to  which  the  assignor  was  liable  :  and  such  would  have  been  the  effect  of  a  deed  framed 
in  the  language  of  these  aiticles  ;  s;ich  is  the  nature  of  all  assignments  ;  or  otherwise, 
an  expi'css  indemnity  would  be  necessary.  The  interlineation  complained  of,  was  made 
by  the  plaintifis  attorncv,  and  the  acts  of  professional  men  are  binding.  The  policj^ 
of  the  law  excludes  parol  evidence,  offered  to  impugn  any  written  instrument,  still  less 
the  habendum  of  a  deed,  and  after  so  long  a  period. 

In  the  ease  of  Imham  v.  CliUd  (1  Br.  Ch.  C.  95),  Lord  Thurlow  lays  down  the 
principle  at  great  length,  [195]  and  declares  the  rule  to  be  clear,  that  where  there  is 
a  deed,  it  will  admit  of  no  contract  that  is  not  part  of  the  deed.  The  attempt  made 
on  this  occasion,  if  successful,  would  destroy  that  principle,  and  be  productive  of 
mischievous  consequences  ;  and  therefore  ought  not  to  be  acceded  to,  but  in  a  case  of 
the  clearest  deviation  from  the  true  intent  and  meaning  of  the  paities  to  the  agree- 
ment ;  which  so  far  from  being  the  case  in  this  instance,  it  was  a  much  more  natural 
conclusion,  that  a  covenant  so  tit  and  proper  to  be  introduced  as  the  one  complained 
of,  was  intended  by  the  parties  to  be  introduced  into  the  deed  as  a  matter  of  course, 
so  consistent  was  it  with  the  nature  of  the  agreement. 

Friday,  1st  March. — TltoJlsoN,  Chief  Baron,  now  deliveied  the  opinion  of  the  Court. 
In  stating  the  circumstances,  his  Lordsliip  observed,  that  with  respect  to  the  interlinea- 
tion complained  of,  no  fraud  was  imputed  to  any  party.  The  effect  of  that  interlinea- 
tion, however,  would  be  to  render  the  plaintiffs  liable  to  pay  a  projjortional  share  of  the 
rents  reserved.  Now,  certainly,  there  is  not  in  the  agi-eement  the  least  reference  to  the 
plaintiffs  paying  any  such  proportion.  It  is  an  agreement  for  the  ab.solute  purchase  of 
the  tithes.  The  rent  reserved  must  have  been  matter  of  attention  to  the  parties  at 
the  time  of  the  agreement ;  and  the  more  so,  as  there  are  two  reserved  rents, — the  one 
])ayable  to  the  Archbishop,  and  the  other  in  trust  for  certain  purposes. 

.[196]  After  the  execution  of  the  deed,  no  demand  of  rent  was  made  Ity  the  defen- 
dant on  the  plaintiffs  for  some  years  ;  but  at  length  a  demand  is  not  only  made,  but 
the  action  Itrought,  which  it  is  now  sought  to  restrain. 

The  solicitor  who  prepared  the  deed,  has  been  examined  as  to  the  fact  of  the  inter- 
lineation. He  says,  that  he  was  employed  by  the  plaintiffs  as  their  solicitor  in  the 
purchase  ;  and  he  states  very  fairly,  that  the  words  interlined  are  of  his  hand-writing, 
and  that  he  inserted  them  at  the  time  of  examining  the  engrossment  with  the  counter- 
l)art,  and  previous  to  the  execution  of  the  deed  by  the  plaintiffs ;  but  that  he  did  so 
without  any  express  authority,  but  merely  because,  in  his  judgment,  he  considered 
them  jiroper  and  neces.sary  ;  and  that  the  deed,  and  words  so  interlined,  wci'c  read 
over  in  the  presence  of  thi;  plaintill's,  previous  to  the  execution. 

On  the  othci-  hand,  John  Sniilli  has  deposed,  that  he  was  employed  by  the  plaintitls 
to  lieat  for  the  absolute  pui'cha.se  of  the  ])ortion  of  tithes  mentioned  in  the  pleadings; 
.and  that  the  defendant  agreed  to  an  alisohite  sale  for  the  sum  paid  ;  that  the  purchaser 
was  only  to  pay  a  proportional  part  of  the  fines  and  fees  on  the  renewal  of  the  lease; 
and  that  no  conversation  or  agreement  took  place  on  any  occasion,  respecting  the  pay- 
ment of  any  proportional  part  of  the  rents  reserved.  He  then  proceeds  to  state,  what 
indeed  is  obvious,  if  that  be  .so,  that  if  any  such  proposal  had  been  made,  he  should 
[197]  have  expected  an  :ibatement  out  of  the  purchase-money,  or  that  he  would  not 
li.ave  consented  to  have  given  so  large  a  sum  foi-  the  tithes. 

Then  the  question  is,  whether  there  is  such  evidence  before  the  Court  as  to  induce 
them  to  interfere  in  the  manner  jM-ayed.  It  is  not  suggested,  that  the  parties  eanio  to 
any  new  agreement,  respecting  payment  of  any  ]);u-t  of  the  I'cservcd  rents.  The  agent 
says,  that  nothing  was  said  about  jiaymcnt  of  rent ;  and  the  nature  of  the  tr.-uisaction 
does  not  of  itself  warrant  th(^  inteTlincation.  The  [lay men t  of  a  proportional  part  of 
the  tine  on  renewal,  eertainly  appears  to  li.ive  been  the  sole  burlhen  intended  to  be 
liorne  by  the  purchaser;  and  we  think,  tiiat  what  was  afterwards  added  in  the  deed, 
arose  fiom  a  misconception  on  the  part  of  the  solicitor,  but  clearly  without  intending 
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any  fraud.  We  are  of  opinion,  that  it  was  not  warr'antcd  h)^  the  oriijinal  agreement ; 
and  that,  therefore,  this  suit  is  well  fonnded.  There  must  he  a  fresh  conveyance 
executed,  as  prayed,  which  it  must  be  referred  to  the  Master  to  settle. 

There  was  another  mistake,  in  the  proportion  of  the  tine  to  be  paid  being  according 
to  a  valuation.  That  must  be  made  matter  of  inquiry,  in  the  same  way.  In  the  mean 
time,  the  injunction  which  has  been  obtained  must  be  continued. 

It  should  be  observed,  that  the  inteiliueatiou  complained  of,  was  the  act  of  the 
plaintifls  own  attorney,  certainl3^ 

[198]  The  King  v.  Rock  .\nd  Others.  Friday,  1st  March  1S16.-— The  Court 
will  not  grant  an  amoveas  mauus,  to  remove  the  King's  hands  from  partnership 
property  seized  under  an  extent,  against  one  of  the  firm,  in  the  first  instance. — The 
course  is,  to  apply  for  a  reference  to  the  Deputy  Remembrancer,  and  that  he  may 
report  an  account  of  the  joint  and  separate  property,  when  an  amoveas  manus  may 
be  obtained  by  consent,  on  giving  security. 

The  defendants,  together  with  Thomas  Eyton,  deceased,  were  partners  composing 
the  firm  of  the  Shrewsbury  Bank.  On  the  death  of  Eyton,  who  had  been  receiver- 
general  of  taxes  for  the  county  of  Salop,  his  effects,  including  the  whole  of  the  property, 
credits,  and  effects  of  the  banking  concern,  were  seized  into  the  hands  of  the  Crown, 
under  two  writs  of  diem  clausit  extremum,  issued  against  the  property  of  Eyton,  and 
executed  in  the  county  of  Salop  and  city  of  Loudon  ;  in  consequence  of  which,  the  bank 
had  been  obliged  to  stop  payment. 

Blosset,  Serjeant,  applied  for  an  order  to  shew  cause,  why  an  amoveas  manus  should 
not  be  gi'anted  as  to  the  partnership  propei'ty  ;  informing  the  Court,  that  the  partner- 
.ship  debts  amounted  to  more  than  their  joint  assets,  by  69951.  2s.  2d.,  which  deficienc}' 
was  to  be  answered  out  of  the  separate  estates  of  the  defendants  ;  that  the  joint 
business  was  indebted  to  the  defendants  respectively  ;  but  that  the  said  Thomas  Eyton 
was  indebted  to  the  joint  business  in  5-1-501.  ;  and  he  mentioned  a  case  in  this  Court, 
of  Th)'.  Kiwjv.  Cloii(/h*\  where  the  [199]  Court  had  interposed  in  the  case  of  a  seizure 
of  partnership  eflects,  and  had  oidered  a  reference,  to  ascertain  and  distinguish  the 
separate  and  joint  property. 

Per  Curiam — There  have  lieen  many  instances  of  such  a  reference  to  the  Master 
being  ordered  ;  but  we  cannot  grant  an  oitler  for  an  amoveas  manus. 

Motion  refused  ■''^. 

[200]  Bracebridge  I'.  Buckley.  22d  April  181fi.— The  Court  will  not  give  relief 
in  equity  against  a  lessor's  right  of  re  entry,  for  a  forfeiture  by  breach  of  a  covenant 
to  lay  out  a  sum  of  monev  on  the  premises  in  repairs  within  a  given  time. — And 
that  notwithstanding  there  have  been  no  requisition  made  by  the  landlord,  for 
performance  of  the  covenant,  and  although  he  have  suffered  the  tenant  to  continue 
in  possession  of  the  premises  for  three  years  after  the  breach  of  covenant,  Imt  has 
not  received  rent  from  him  in  the  mean  time,  or  otheivvise  recognized  the  sub- 

*'  In  that  case  (26  Feb.  1812),  it  was  ordered,  (on  motion  on  the  part  of  the  assignees 
under  a  commission  of  bankrupt  against  Clough  and  his  partners),  that  the  Attorney 
General  should  shew  cause  why  the  inquisition  and  extent  should  not  be  quashed,  or 
the  assignees  be  permitted  to  claim  ;  and  on  hearing  the  partie.s.  it  was  ordered,  that 
the  assignees  should  be  permitted  to  enter  their  claim,  and  that  it  should  be  referred  to 
the  Deputy  Remembiancer,  to  inquire  and  report  what  .sepaiate  property  the  defendant 
was  entitled  to  on  the  2'lth  of  July  last,  (the  date  of  the  inquisition)  ;  and  it  was 
further  ordered  (by  consent),  that  there  shonld  be  a  reference,  to  take  an  account  of 
what  proportion  of  the  property  the  partners  were  entitled  to  on  the  said  2-ith  July, 
.and  of  the  debts  due  to  and  from  the  partnership,  and  to  ascertain  the  clear  surplus 
and  proportion  to  which  each  party,  and  partieulai-ly  Clough,  was  entitled. 

*-  An  amoveas  manus  was  afterwards  ordered,  by  consent,  on  the  defendants  giving 
security  by  bond  to  answer  the  Crown's  debt  out  of  the  effects  seized,  as  far  as  it  might 
appear,  on  taking  the  joint  and  separate  account  between  the  partners,  that  the  Crown 
would  have  been  entitled,  as  against  those  effects,  without  prejudice  to  the  Crown,  the 
sureties  of  Eyton,  or  the  sherifl'  of  Salop. 
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sistetice  of  the  tenancy. — The  time  within  which  the  covenant  was  to  have  been 
perfoimed  having  been  limited  by  the  lease,  is  equivalent  to  a  specific  refiuisition 
of  |jerformance  by  the  lessor  ;  and  a  neglect  on  the  part  of  the  tenant,  is  tanta- 
mount to  a  refusal  in  Law. — The  ground  on  which  the  Court  refuse  to  relieve,  in 
such  a  case,  is,  that  they  have  no  effectual  means  of  ascertaining,  or  of  making 
compon.sation  to  the  Covenantee. — Nor  is  it  enough,  to  shew  that  no  damage  has 
been  sustained  by  the  delay,  and  that  the  premises  may  be  put  into  as  good  or 
f)etter  condition  than  thej'  would  have  l)een  if  the  covenant  had  been  punctually 
performed,  or  even  that,  by  a  mistake  of  the  solicitor  who  prepared  the  lease,  the 
limitcition  of  the  pei'iod  for  perfoimance  of  the  covenant  had  been  introduced, 
although  not  warranted  l>y  the  previous  agreement,  or  so  understood  at  that  time 
by  the  parties  themselves,  denied  by  the  answer. 

The  plaintiff  prayed  to  be  relieved  from  the  forfeiture  of  a  term  incurred  l)y  breach 
of  a  covenant  in  his  lease,  to  lay  out  10001.  in  repairs  on  the  premises  within  twelve 
months  from  the  commencement  of  the  demise  ;  and  for  an  injunction,  to  restrain  the 
defendant  from  proceeding  in  an  action  of  ejectment,  which  ha  had  commenced,  to 
recover  the  possession  of  the  premises. 

The  bill  stated,  that  the  parties  having  agreed  on  the  terms  of  the  lease  some  time 
in  the  year  l!S05,  the  following  note  was  made  of  the  agreement  then  entered  into 
between  them: — "Memorandum  of  agreement  between  General  Buckley  and  Mr. 
Bracebridge,  for  the  house  in  Duke-street,  late  Dr.  Symonds's  ;  conditions  as  under  ; — 
term  for  si.\ty-one  years,  fiom  Lady  Day  K'^06  ;  rent  140  guineas.  General  Buckley 
to  pay  the  rent  of  the  garden  as  now  paid  ;  the  land-tax  redeemed. — Mr.  B.  to  lay 
out  10001." 

[201]  .At  that  time  (it  was  stated),  the  house  was  very  much  out  of  repair;  and 
the  i)laintilf  having  caused  the  pi-emiscs  to  be  surveyed,  found  that  it  would  require  a 
much  larger  sura  (30001.)  to  put  them  into  complete  repair.  He  represented  the 
result  of  that  survey  to  the  defendant,  and  requested  an  abatement  of  the  rent  in 
consequence,  which  he  refused  ;  but  proposed  instead,  to  e.\tend  the  term  to  eighty- 
one  years,  the  original  agreement  in  all  other  respects  to  stand  ;  which  was  acceded  to 
by  the  plaintiff.  The  defendant,  on  the  28th  November  180.5,  executed  a  lease 
according  to  that  agreement.  In  the  indenture,  there  was  inserted  a  covenant,  that 
the  plaintiff  should,  within  twelve  months,  lay  out  and  expend  on  the  premises,  in 
good  and  substantial  repairs,  the  sum  of  lOOol.,  and  should  and  would,  diu'ing  the 
said  term,  at  his  own  costs  and  charges,  sufliciently  rejiair  and  maintain  the  same,  and 
deliver  them  up  at  the  end  of  the  term,  in  sufficient  repaii-  and  condition.  The  plaintiff 
took  possession  under  the  lease. 

It  was  alleged  in  the  bill  (as  one  ground  of  the  ])laintitf's  e<]uity),  that  notwith- 
standing the  said  covenant  had  Iteen  introduced  in  the  lease,  it  was  in  fact  understood 
between  the  parties,  that  the  plaintiff  was  to  take  his  own  time  to  proceed  with  the 
repairs  ;  and  that  the  time  limited  by  the  covenant  for  that  purpose,  was  a  mistake  of 
the  nature  of  their  agreement  on  the  part  of  the  defendant's  solicitor,  who  ])rcparod 
the  lease  ;  that  the  state  of  the  premises  was  such  as  to  rciidei-  it  necessary  that  a  groat 
part  of  the  house  should  be  entirely  rebuilt. 

[202]  The  plaintilf  contiiuied  in  undisturbed  ])osscssion  until  the  month  of  August 
ISO'.t,  without  having  l)een  called  on  l)y  the  dcfcnrlant  to  begin  to  re[)air.  lie  tlion 
received  ;i  letter  from  the  dcfcnilant's  solicitoi',  demanding  jiavnuMit  of  on(!  year's  rent, 
due  up  to  Lady-Day  1.^07  ;  "from  which  time,"  (the  letter  added),  "  (icneral  Buckley 
does  not  consider  you  his  tenant."  The  plaintilf,  finding  that  it  was  intended  to  Uikc 
advantage  of  the  covenant,  wrote  to  the  dcfcn<lant,  proposing  to  enter  into  an  ongage- 
raeut  to  rebuild  the  piemises  within  a  reasonable  time,  and  to  lay  out  40001.  on 
them  ;  and,  in  the  following  October,  tendered  the  whole  of  the  arrears  of  rent  due. 

1  he  defendant,  in  his  answer,  admitted  the  facts  stated  in  the  bill,  except  that  it 
was  understood  between  the  parties,  that  the  money  was  to  bo  laid  out  as  suited  the 
plaintilfs  convenience,  or  other  than  according  to  tho  terms  of  the  covenant ;  and 
denying  that  the  [)remises  were  .so  much  out  of  repair  as  h.ul  been  ii'presentcd,  and 
stated,  that  the  re]):urs  had  not  then  been  begun. 

It  was  in  evidence,  from  the  fle|>()sitions  of  a  surveyor,  that  the  prcnn'sos  had 
sustained  no  injury  by  not  having  been  earlier  repaired  :  and  that  the  money  might 
be  more  advantageousl}'  laid  out  on  the  premises  at   the  lime  tho  defendant  proposed 
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to  du  it,  th;in  before.  And  it  was  deposed  by  the  .solicitor  who  prepared  the  lease, 
that  the  defendant  had  not  required  that  the  period  for  laying  out  the  repairs  should 
be  limited  by  the  covenant  to  twelve  months  ;  [203]  and  that  the  introduction  of  such 
limitation  was  a  mistake  ;  and  that  the  defendant  had,  on  the  contrary,  obser\ed  to 
the  deponent,  that  the  longer  the  money  was  delayed  to  be  laid  out  in  the  repairs,  the 
more  advantageous  it  would  be  to  him. 

On  the  12th  December  1809,  the  Court  granted  an  injunction,  on  argument  and 
the  authority  of  the  cases,  till  the  hearing  or  further  order  ;  directing  the  plaintift',  in 
the  mean  time,  to  pay  the  arrears  of  rent  due,  without  prejudice. 

The  cause  was  afterwards  heard  by  the  Couit,  on  a  motion  to  dissolve  the  injunction 
which  had  l)eeu  obtained  ;  on  which  occasion  it  was  ordered  to  stand  over  for  further 
argument ;  and  now. 

5th  December  1814. — Koupell  resumed  the  argument,  on  behalf  of  the  plaintift"; 

and  contended,  that  this  was  a  fit  case  for  the  interference  of  a  Court  of  Equity,  to 

relieve  against  the  co\enant.     He  placed  his  chief  reliance  on  the  case  of  Sandtrs  v. 

Pojie  (12  Ves.  282),  which  had  been  founded  on  a  series  of  previous  authorities'*',  and 

incontestably  established  the  jurisdiction  of  Courts  of  Equity'  to  grant  relief  in  such 

cases.     In  that  case  the  Chancellor  (Lord  Erskine)  had  I'elieved  against  a  forfeiture, 

under  circumstances  less  [204]  favourable  to  such  an  application  than  those  under  which 

the  present  plaintift"  applied.     As  far  as  that  case  goes,  it  is  precisely  the  same  as 

the  present ;  and  no  objection  can  be  made  in  this  which  would  not  ha\'e  applied  to 

that.     The  pi-inciple  of  the  Equity  is,  that  wherever  a  compensation  can  be  made  for 

a  breach  of  covenant,  the  Court  will  relieve  against  the  forfeiture.     The  stiong  grounds 

of  the  present  application  aie,  that  the  plaintift'  is  willing  to  submit  to  any  terms  the 

Court  shall  impose,  even  to  place  the  defendant  in  a  better  situation  than  he  would 

have   been   if   the  covenant  had    been  performed  strictly.     The  plaintift"  has   been 

permitted  to  continue  in  the  undisturbed  possession  of  the  premises  for  two  years  after 

the  alleged  breach  of  covenant,  and  a  great  arrear  of  rent  has  been  allowed  to  become 

due  subsequently,  notwithstanding  the  forfeiture  ;  whereby  the  plaintift"  has  been  lulled 

into  a  security,  not  inconsistent  with  the  mutual  understanding  between  the  parties 

at  the  time  of  entering  into  the  agreement.     Those  circumstances,  and  the  fact  of  there 

l)eing  no  limited  time  for  commencing  the  repairs,  mentioned  in  the  original  agreement, 

utficiently  confirms  the  evidence  of  the  solicitor, — that  it  was  not  the  intention  of  the 

parties,  that  the  time  should  be  so  limited.     During  all  that  time,  the  defendant  never 

applied  to  the  plaintifl"  on  the  subject,  or  required  that  he  should  begin  to  repair  ;  on 

the  contrar)',  he  seems  to  have  considei-ed,  that  the  delay  would  have  been  for  his 

advantage.     A  Court  of  Equity  will  expect  that  such  application  should  be  made,  or 

that  some  notice  should  be  [205]  given  of  the  lessor's  intention  to  enter,  unless  the 

covenant  be  performed,  before  they  will  permit  a  sudden  advantage  to  be  taken  of  an 

involuntary  and   uninjurious  omission  to  do  what  may  afterwards  be  done.      The 

neglect,  in  this  case,  has  rather  been  on  the  part  of  the  defendant,  in  not  calling  on 

the  plaintiff"  to  perform  the  covenant  before,  or  giving  him  fair  notice  that  otherwise 

he  would  avail  himself  of  the  omission.     He  has  waived  his  right  by  not  immediately, 

or  at  least  sooner,  adopting  his  remedy.     This  is  not  the  case  of  a  refusal  or  wilful 

neglect  to  perform  the  covenant ;  and  that  is  a  distinction  made  in  all  the  cases. 

In  IliU  V.  Bardaii  (16  Ves.  402,  and  18  Ves.  56---;,  where  relief  was  refused,  and 
which  would  be,  but  for  that  material  dift'erence,  a  case  in  some  sort  adverse  to  this 
application,  there  had  been  a  demand  made,  of  performance  of  the  covenant  before 
the  ejectment  was  biought.  In  the  conclusion  of  the  Loi'd  Chancellor's  judgment 
on  that  case,  the  refusal  to  comply  with  the  requisition  to  repair,  is  expressly  stated 
as  a  ground  for  withholding  the  relief.  The  Chancellor  emphatically  so  distinguished 
the  case  of  Hill  v.  Barduij  from  that  of  Saiuicrs  v.  Fope. 

Another  favourable  circumstance  in  the  present  case  is,  the  large  amount  of 
the    rent ;   and   it   is,  [206]    therefore,  not  like    the   cases  wherein   the  rent  is,  in 

*'  All  the  authorities  on  this  point  are  so  fully  gone  into  in  the  course  of  the  judg- 
ment, that  they  are  omitted  in  the  discussion  at  the  bar,  where  they  were  collated  and 
commented  on  with  great  research  and  ability. 

*'-  The  case  particularly  alluded  to  by  the  Chancellor,  (but  not  named)  in  page  61 
of  the  Report  in  Vesey,  and  somewhat  animadverted  on,  is  obviously  Hack  v.  Leonard, 
and  not  Bruwii  ami  Quiller,  as  stated  in  the  note. 
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consideration  of  the  sum  to  be  laid  out  in  repairs,  little  more  than  a  nominal 
acknowledgment. 

[Kichards,  Baron,  suggested,  that  a  difficulty  occurred  to  him  throughout,  which 
had  not  yet  been  lemoved  ;  and  that  arose  from  the  impracticability  of  a  Court  of 
Kquity  seeing  that  precise  compensation  were  made  to  the  party  in  a  case  like  the 
present.  The  Court,  for  that  purpose,  should  have  some  means  of  satisfying  itself, 
that  its  decree  would  be  carried  into  effect ;  and  without  an  officer  duly  appointed  to 
superintend  what  repairs  should  be  oidered,  it  could  not  be  done.] 

It  was  answered,  that  the  case  of  Sander.';  and  Pope,  as  well  as  other  autiiorities,  had 
pointed  out  the  mocleof  eH'ecting  that  object ;  which  was,  by  directing  an  inquiry  to  be 
made,  of  what  sum  would  be  necessaiy  lo  put  the  premises  in  the  same  state  of  repair 
iis  they  would  have  been  in  if  the  money  had  been  applied  according  to  the  contract. 

Tiie  Court  inquired  of  the  result  of  a  case  of  Rolfe  v.  Ilarik,  then  lately  before  his 
Honour  the  Vice-Chancellor  '■',  which  arose  out  of  an  application  for  relief  against  a 

*  liolfe  V.  Harris. — Courts  of  Equity  will  not  relieve  against  a  forfeiture  for  breach  of 
a  covenant  to  insure,  &c. — Vide  lleijnolds  v.  Pitt,  p.  212. 

The  l>ill  was  filed  for  relief  against  a  covenant  in  a  lease  to  insure  the  premises, 
which  the  plaintiff  contended  ought  not  to  have  been  introduced  into  the  deed  ;  or 
against  the  forfeiture  which  had  been  incurred  by  the  breach,  if  the  Court  should  be 
of  opinion  that  the  covenant  ought  to  .stand.  The  plaintiff's  father,  William  Eolfe, 
had  agreed  with  the  city  of  London,  for  a  lease  of  a  house  in  Skinner-street,  for  a  term 
of  sixty  years,  from  Christmas  18Uf),  at  a  rent  of  2251.  per  aininm.  In  April  1807, 
the  defendant  became  entitled  to  the  freehold  in  the  premises,  under  the  City  Lottery 
Scheme,  subject  to  the  said  agreement  for  a  lease.  Previous  to  the  execution  of  the 
conve\'ance  to  the  defendant,  the  City  executed  the  lease  to  W.  Rolfe,  in  which  was 
inserted  a  covenant,  that  the  lessee  shoulfl  insui-e  the  premises  from  fire,  and  keep  and 
continue  them  insured,  from  thence  till  the  end  of  the  terra  ;  and  that,  during  the 
term,  he  should  keep  them  in  good  repair,  and  so  leave  them.  The  bill  chai-ged,  that 
that  covenant  had  been  introduced  hy  inadvertence,  without  consideration  paid  ;  aufl 
that  it  was  not  warranted  by  the  original  agreement. — That  in  September  1808, 
\V.  Kolfe  assigned  his  lease  to  the  plaintilF. — That  a  short  time  before  Christmas  1809, 
the  defendant  caused  the  plaintiff  to  be  served  with  a  notice  to  insin-e  the  premi.ses, 
according  to  the  covenant,  and  he  effected  an  insurance  in  20001.  for  one  year  ;  hut 
that  he  neglected  by  accident,  in  the  hiu'iy  of  business,  to  renew  the  insurance  liy 
Christmas  in  the  next  year. — That  two  days  afterwards,  the  defendant  insured  the 
premises,  and,  without  notice,  lirought  an  ejectment  foi-  the  breach  of  covenant,  .-uul 
obtainefl  a  verdict. 

The  answer  denied  that  (he  covenant  was  inconsistent  with  the  original  agreement ; 
and  that  the  plaintilf  had  omitted  to  insure  bv  accident ;  and  charged,  that  he  had 
declared  he  would  not  insui-e  without  regular  notice. 

No  written  agreement,  nor  any  memorandum  of  agreement,  was  produced  ;  nor 
were  the  contents  of  any  agreement,  if  once  in  existence,  stated  or  proved.  It  wa.s 
not  shewn  that  the  covenant  had  been  objected  to  l)y  the  lessee,  or  his  solicitor,  who 
perused  the  draft  of  the  lease. 

It  was  in  evidence,  that  the  defendant  harl  never  called  on  the  plaintilf  to  insure, 
till  Christmas  180!),  although  he  had  l)een  in  ywssession,  under  the  lease,  from 
Christmas  1806. 

19th  A])ril.--Thc  Vice-Chancellor,  in  a  long  and  elaborate  judgment,  delivered  his 
opinion  on  this  case,  of  which  the  following  are  the  princi])al  he.ids  : --In  stating  the 
facts,  his  Honour  adverted  to  the  alisenc<;  of  the  oi-iginal  .igrecnicnt  itself,  and  the 
very  imperfect  account  which  was  given  of  what  were  stated  to  be  its  contents  ;  that 
nothing  was  expressed  but  the  parties,  premises,  term,  and  rent  Three  distinct 
questions  arise  in  this  case  ;  first,  whether  the  plaintiff  can  be  relieved  from  the  cove- 
n.aiit  altogether,  on  the  ground  that  it  was  inserted  liy  mistake  ;  secondly,  whether 
the  defendant  had  waived  his  right  of  availing  himself  of  the  breach  of  covenant,  by 
not  having  called  on  the  plaintiff  before  ;  and  thirdly,  whether  this  Court  will  relieve 
the  plaintiff  against  the  forfeiture,  on  his  performance  of  the  covenant.  On  the  first 
point,  (his  Honour,  it  appeai-s,  said),  the  plaintiff  has  neithci-  liy  the  bill,  or  by  the 
evidence  in  snpjiort  of  it,  made  out  .i  c.-isc  for  relief,  by  expunging  the  covenant  to 
insure.      It  is  a  piinciplc,   thai    the   party   who  controverts  a  deed,  should  shew   the 
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bleach  of  a  covenant  [207]  to  keep  up  iui  insurance  ;  anil  it  was  submitted  at  the  bar, 
that  whatever  was  the  final  deter-[208]  niination  in  that  case,  the  neglect  was  wilful, 
as  the  defendant  had  there  also  required  the  per-[209]-formance  of  the  covenant,  and 
the  plaintiff  had  neglected  it.     The  Court  desired  to  know,  if  much  [210]  stress  was 

Court  most  satisfactorily,  that  it  is  not  consonant  with  his  agreement,  and  that  there 
must  have  been  some  mistake  or  fraud  ;  whereas,  in  this  ease,  neither  is  the  agreement 
produced,  or  the  terms  of  it  put  in  proof ;  and  what  evidence  there  is,  is  i-ather  the 
other  way.  To  rectify  a  deed  by  striking  out  so  material  a  covenant,  is  a  strong  act, 
and  requires  a  very  strong  case.  In  the  present,  there  is  no  pretence  for  such  an 
interference  of  the  Court. 

The  next  question  that  arises  is,  whether  the  defendant  had  waived  his  right  to 
re-enter  for  the  breach  of  covenant.  Now  this  bill  is  not  framed  to  bring  that  point 
fully  before  the  Comt ;  and  it  is  only  brought  forward,  as  a  circumstance  in  favour  of 
the  main  objects  of  the  application  ;  but  if  there  had  been  any  waiver,  it  would  have 
been  matter  of  defence  at  law,  and  that  destroj's  the  equitable  ground  on  which  that 
part  of  the  plaintiff's  case  stands. 

As  to  the  compromise  which  was  attempted  to  be  effected  between  the  parties,  and 
which  has  been  alluded  to,  that  having  gone  off',  on  account  of  a  disagreement  about 
the  terms,  can  have  no  weight  as  a  circumstance,  in  the  case  ;  and  if  there  were  any 
thing  in  that,  it  would  also  have  been  more  properly  matter  of  consideration  for  the 
Court  in  which  the  ejectment  was  brought. 

That  brings  us  to  the  third  object  of  the  bill, — whether  the  Court  ought  to  give 
the  relief  sought  against  the  forfeiture,  for  the  breach  of  the  covenant!  and  that  i.s 
certainly  a  very  important  question. 

By  the  terms  of  the  lease,  the  tenant  was  bound  to  keep  the  premises  in  repaii-, 
without  any  exception  in  case  of  fire.  Under  that  covenant,  he  was  an  insurer  to  the 
landlord,  as  far  as  his  responsibility  went ;  but  not  chusing  to  depend  on  that  alone, 
he  insists  on  the  further  security  of  an  insurance  in  one  of  the  public  offices.  Not- 
withstanding the  covenant,  the  tenant  did  not  insure  from  1807  to  1809,  when  the 
landlord  gave  him  notice  to  perform  the  covenant  :  and  his  attention  being  thus  called 
to  it,  he  did  insure  for  one  year :  but,  at  the  expiration  of  that  policy,  he  omits  to 
renew  it ;  and  when  asked,  whether  he  has  insured,  it  appears  that  his  answer  is,  not 
that  he  intended  to  insure  ;  but  that  he  had  not,  and  would  not  without  receiving 
a  regular  notice.  Now,  though  he  had  previously  been  given  a  notice,  it  was  more 
than  he  was  entitled  to  ;  and  the  defendant  might  have  ejected  him  without,  upon 
the  first  omission,  for  the  breach  of  covenant  But  all  notion  of  inadvertence  was 
thereby  excluded  ;  and  if  it  were  not  so,  the  covenant  amounts  to  a  condition,  that 
the  tenant  shall  hold  no  longer  than  whilst  he  insui'es. 

His  Honour  then  went  at  large  into  the  authorities,  (all  of  which  are  cited  in  the 
principal  case;)  from  which  he  deduced  the  following  principles,  as  the  general  result 
and  effect  of  the  decisions  : — That  where  the  Court  will  relieve,  the  omission,  and 
consequent  forfeiture,  must  be  the  effect  of  inevitable  accident,  and  the  injury  or 
inconvenience  arising  from  it  must  be  capable  of  compensation  ;  but  that  where  the 
transgression  is  wilful,  or  the  compensation  impracticable,  the  Court  will  refuse  to 
interfere.  If  the  latter  branch  of  the  doctrine  were  not  estalilished  to  restrain  the 
latitude  of  the  jurisdiction,  it  would  lie  a  most  dangerous  jurisdiction,  as  was  well 
observed  by  Lord  Eldon,  who  asks,  what  is  there  to  govern  a  Court  of  Equity,  in  the 
exercise  of  such  a  di.scietion  ?  The  decision  in  Sanders  v.  Pope,  appears  to  have  been 
founded  rather  on  dicta  than  authorities,  and  goes  further  than  the  authorities 
warrant. 

Why,  in  such  cases  as  these,  of  relief  against  breach  of  contract,  is  a  Court  of 
Equity  to  be  called  on  to  make  a  new  contract '{  The  parties  agree,  that  if  the  condi- 
tion be  broken,  the  lessor  shall  re-enter;  and  the  Court  is  asked  to  give  damages 
instead  What  damages  can  the  Court  give"?  and  what  damages  could  reconcile  a 
man  to  a  tenant  who  breaks  his  contract,  and  brings  his  l.andloVd  before  a  Court  of 
Equity  by  a  bill,  to  be  relieved  against  the  effect  of  his  own  injurious  neglect;  and 
to  defeat  the  landlord's  remedy  for  the  l)ieach  of  the  condition  on  which  he  holds, 
because  he  has  done  so?  It  seems  to  me,  to  lie  a  mischievous  and  arbitraiy  jurisdic- 
tion ;  and,  if  exercised  at  all,  ought  to  be  confined  to  cases  of  a  pecuniary  nature,  such 
as  non-payment  of  rent,  and  money  not  paid  by  a  day  certain,  and  where  such  breaches 
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liiid  on  lliat  circunistoiice  by  his  Honour :  but  it  was  submitted,  that  in  all  events, 
that  featiii-e  [211]  of  the  case,  and  the  consequent  risk  whieli  had  been  incurred 
during  the  intei'val,  suHiciently  distinguished  it  from  the  one  now  before  the  Court. 

The  Lord  Chief  Baron  then  expressed  a  wish  to  know,  what  had  been  finally  done 
in  a  case  of  [212]  Ii'ei/nolds  v.  Pitt*,  which  w;is  also  a  suit  instituted  for  relief  against 

stand  alone.     In  such  cases,  perhaps,   compensation  may  be  made ;  but  when  the 

principle  of  coni]>ensalion  is  applied  to  other  cases,  such  as  waste,  and  not  repaii'ing, 
it  becomes  very  ditticult,  if  not  impracticable,  to  effect  it.  The  only  mode  of  measuring 
damages  is  by  an  issue,  quantum  damniticatus  ;  and  that  may  turn  out  to  be  wholly 
unsatisfactory,  and,  in  many  instances,  not  capable  of  being  carried  into  effect,  by  any 
means,  as  in  breaches  of  covenant  for  assigning  without  leave.  In  this  very  sort  of 
case  too,  how  can  we,  when  a  risk  has  been  run,  estimate  the  quantum  of  that  risk  in 
damages  1  This  is  such  a  breach  of  covenant  as  is  out  of  the  measurement  of  damages  ; 
and  the  effect  of  giving  the  lelief  prayed  would  be,  that  any  tenant  may  hereafter 
break  this  special  covenant  with  impunity,  and  every  landlord  must  be  content  to  take 
his  tenant  for  his  insuier,  for  want  of  power  to  enforce  his  covenant.  Whatever  may 
be  done,  therefore,  in  general  cases,  the  Court  ought  not  to  relieve,  in  forfeiture  for 
breaches  of  the  covenant  to  insure.  I  should  have  been  of  the  same  opinion,  if  I  were 
not  so  well  borne  out  by  authorities  on  this  point,  as  I  find  I  am.  Having  stated  the 
case  of  li'iiilman  and  Cakm/t,  and  observed  that  the  question  there  was  disiinetly, 
whether  the  power  to  relieve  was  restricted  to  cases  of  non-payment  of  rent;  and 
having  adveited  to  the  other  cases,  the  effect  of  which  is  to  confine  the  jurisdiction  of 
the  Comt,  in  applications  for  relief  against  forfeiture,  his  Honour  particularly  and 
emphatically  took  a  view  of  the  case  of  Keiiiiohh  v.  Pill  (cited  in  the  next  page). 
That  case,  he  obsei'ved,  was  precisely  in  point  with  the  present  in  all  its  circumstances, 
and  proceeded  on  a  breach  of  the  same  covenant  (for  trivial  distinctions  should  not 
be  introduced  in  important  cases)  ;  and  that  alone  wouhl  be  a  sufhcicnt  authority  for 
refusing  the  relief  sought. 

Upon  ])rinciple,  therefore,  and  precedent,  I  am  of  oi)inion,  that  I  am  not  warranted 
in  giving  the  lelicf  prayed  against  the  forfeiture  ;  and  1  think,  that  in  no  part  of  this 
C4se  (jLiglit  the  jjlaintilf  to  Ijc  relieved. 

Bill  disnii.s.sed  without  costs. 

*  Beynolds  V.  PiU.      l<Sth  February  1812. 
[See  S.  C.  19  Ves.  134 ;  34  E.  K.  468  (with  note).] 

Pitt  iiad  let  Grigsby's  Coffee-house  to  Elizabeth  Shewin,  for  twenty-one  years,  with 
a  covenant  in  the  lease,  that  she  should  insure  and  keep  it  insiu'ed  during  the  term, 
at  8U01.,  in  some  (jne  of  the  public  Insurance  Oflicos,  with  a  pi'oviso  for  reentry,  in 
case  of  breach  of  covenant.  She  took  out  a  policy  for  seven  years  at  the  Thicnix 
Office,  which  ex[)ircd  at  Lady  Day  1808  She  then  neglected  to  insure  for  two  whole 
years;  Ijut  during  that  time,  regularly  kept  up  an  insurance  on  her  own  goods,  in  the 
Sun  Fire  Office.  Pitt,  however,  forgave  that  omission,  anil  she  took  out  a  policy  for 
one  year,  which  expircil  Lady  Day  1811.  On  the  25th  or  2(!th  April  1811,  Pitt 
called  at  her  house,  to  inquiie  about  the  insurance,  wiien  she  was  absent  from  home. 
On  the  27th,  ho  brought  an  ejectment ;  on  the  2Gtii  or  27th,  she  iiad  paid  one  year's 
prumiuni  on  the  policy,  and  took  a  receipt  for  it. 

When  she  found  that  an  ejectment  had  been  brought  against  her,  she  filed  a  iiill 
in  the  Lxchequer,  for  an  injunction.  Pitt  lia\ing  ])ut  in  his  answer  in  time,  she 
moved  for  an  injunction  on  the  merits,  on  the  21st  of  May  1811  ;  when  tiic  Court 
ordered  Pitt's  costs  at  law  to  be  taxed  by  the  ])o])Uty  Hemcmlji'ancer,  and  that,  on 
payment  of  the  costs  so  taxed,  an  injunction  should  issue. 

On  the  27th  May,  a  connnission  of  bankrupt  issued  against  Shewin,  on  which  she 
was  declared  bankrupt,  and  .assignees  were  chosen  On  tlic  .'!()th  .lune,  (he  costs  were 
taxed  at  .Ml.  odd.  No  tender  was  made  of  the  costs  till  the  !lth  November.  Pitt's 
solicitor  then  lefused  to  receive  them,  and  gave  notice  of  trial.  The  assignees  then 
Hied  a  siipplenienlal  bill,  and  in  Michaelmas  Term,  moved  for  an  injunction,  offering 
to  pay  the  costs  ;  which  motion  was  refused,  with  costs. 

The  assignees  then  dismissed  their  bill  ;  and  in  Hil.iry  Term  filed  another  liill  in 
Chancery,  which  Pitt  answoied,  stating  all  the  foregoing  circumstances.  On  the  day 
after  Hilary  Term  they  made  a  motion  before  his  llonour  the  Master  of  the  Rolls, 

lix.  Div.  u. — 3* 
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a  forfeiture  for  a  breach  of  a  covenant  to  insure,  and  had  originally  come  on  in  this 
Court;  where,  according  to  his  Lordship's  note  of  it,  an  injunction  had  been  granted  : 
but  it  was  afterwards  carried  into  the  Court  of  Chancery,  and  was  brought  on  both 
before  the  Master  of  the  Rolls  and  the  Chancellor. 

On  that  case,  also,  the  same  distinction  was  taken. 

[213]  Thomson,  Chief  Baron.  If  a  man  covenant  to  do  an  act  within  a  certain 
time,  no  demand  is  necessary  ;  and  a  neglect  of  performance  is  tantamount  to  a  refusal 
in  Law. 

[214]  Barber,  for  the  defendant,  contended  that  there  had  been  no  waiver  of  his 
right  to  enter  for  the  breach  of  covenant,  as  he  had  not,  by  any  subsequent  act, 
recognized  the  plaintiff  as  his  tenant,  either  by  receiving  rent  or  any  other  ;  and  that 
a  mere  delay  in  prosecuting  that  right,  has  never  been  held  to  amount  to  an  abandon- 
ment of  it. 

In  support  of  the  proposition,  that  this  was  not  a  case  for  the  interference  of  a 
Court  of  Equity  in  granting  relief,  the  following  cases  were  cited  and  commented  on  : 
—Ik  Scarlet  v.  Dtnnetl  (9  Mod.  22)  ;  Flint  v.  Brandm  (8  Ves.  159), — where  the 
Chancellor  refused  to  decree  specific  performance  of  a  covenant  to  fill  up  a  gravel-pit, 
saying,  if  a  specific  performance  is  decreed,  a  question  may  arise,  whether  the  work  is 
sutficrently  performed, —  JVwlimn  v.  CalcraJ't  (10  Ves.  67);  Sjiurks  v.  The  Licerpool 
IFatenvovh  Company  (13  Ves.  428);  Hill  v.  Barclay  (16  Ves.  402,  IS  ib.);  all  of 
which  establish  the  principle,  that  a  Court  of  Equity  will  not  lelieve,  in  any  case  of  a 
breach  of  covenant,  unless  it  be  in  the  excepted  instance  of  non-payment  of  I'ent,  and 
then  only  where  theie  has  been  no  other  covenant  broken. 

22d  April. — The  Court,  this  day,  delivered  their  several  opinions. 

Richards,  Baron  (h.iving  stated  the  case).  The  point  before  the  Court  is,  whether 
the  plaintiff,  [215]  under  the  circumstances  of  the  case,  shall  be  relieved  from  the 
forfeiture,  and  be  alloweil  a  reasonable  time  to  repair  the  premises. 

The  prayer  of  the  bill  is  for  general  relief. 

There  is  no  fraud  imputed  to  the  defendant,  and  no  mistake  attributed  to  the 
plaintiff.  He  must  have  been  perfectly  awaie  of  the  covenant  which  was  in  the  lease, 
on  the  new  agreement  (His  Lordship  read  the  terms  of  the  covenant.)  This  was 
the  contract  between  the  parties ;  and  I  conceive  it  would  be  held,  that  it  must  be 
performed,  in  a  Court  of  Equity,  as  it  would  in  a  Court  of  Law,  unless  there  were 
cases  against  it  I  only  know  of  one  in  9  Mod.*.  There  have,  indeed,  been  some 
others  cited,  as  applying,  in  the  course  of  the  argument.  That  in  2nd  Vernon  t  I  do 
not  understand ;  nor  do  I  see  the  ground  of  the  decision  in  9  Mod.  I  am  well  aware 
that,  in  ancient  times,  Courts  of  Equity  assumed  a  larger  jurisdiction  than  they  do 
now  ;  anciently,  they  corrected  men's  contracts  without  any  foundation.  Lord  Alvanley 
observed,  on  that  doctrine,  that  it  had  been  carried  to  a  length  that  became  alarming, 
but  that  it  had,  of  late,  been  much  restrained  ;  and  that  Courts  of  Equity  would  no 
longer  relieve  from  forfeitures  for  breach  of  covenant,  except  where  the  party,  having 
done  all  he  could  to  perform  it,  had  been  prevented  by  unavoidable  accident  |.  In 
the  case  of  penalties,  I  think  the  Courts  have  very  properly  interfered.    [216]  A  penalty 

for  an  injunction  to  stay  execution ;  and  on  this  day  his  Honour  said,  the  covenant  to 
insure,  differed  widely  from  a  covenant  to  pay  rent.  If  rent  were  not  paid  at  the 
day,  still  no  danger  was  incurred,  if  it  ultimately  should  be  paid.  But,  in  case  of 
non-insurance,  the  risk  was  incurred  immediately.  His  Honour  doubted  if  the  Court 
of  E.Kchequer  were  right  in  granting  an  injunction  in  the  first  instance  ;  and  he  refused 
the  motion  with  costs. 

On  the  second  seal  after  Trinity  Term,  the  plaintiff  gave  notice  of  a  motion  to 
reverse  his  Honour's  order ;  which  the  Chancellor  refused,  with  costs.  His  Lordship, 
on  that  occasion,  stated  all  the  cases  on  the  subject,  from  Cage  and  Bti^.'iell  down  to 
Hill  V.  Barclay. — Mr.  Hart  had  insisted  on  the  case  of  Bolfc  v.  Harris,  6th  May  1811. 
— The  Chancellor  said,  that  the  result  of  the  cases  was,  that  Courts  of  Equity  would 
not  relieve  against  wilful  default,  except  in  the  case  of  breach  of  covenant  by  non- 
payment of  rent ;  nor  will  they  relieve,  except  where  the  damages,  &c.  for  which 
compensation  may  be  made,  are  certain. 

*  Hack  V.  Leonard,  9  Mod.  90. 

t   JFebber  v.  Smith,  2  Vern.  103. 

J  Eaton  V.  Li/on,  3  Ves.  693. 


2PKICE.217.  BRACEBRIDGE   (\  BUCKLEY  75 

is  merely  u  mode  of  making  it  lliu  interest  of  parties  to  perform  their  contracts,  as  in 
case  of  bonds  given  for  the  performance  of  covenants.  80  in  Iwrrowing  money  on 
mortgages,  if  the  principal  money  and  interest  be  ultimately  paid,  the  contract  is 
substantially  performed.  Kent,  if  paid,  although  a  forfeiture  has  been  incurred  by 
non-payment,  has  been  held  to  be  a  ground  of  relief  against  the  forfeiture.  In  those 
eases,  the  rent  is  certainly  not  paid  in  due  time,  exactly  according  to  the  condition  of 
the  covenant :  but  interest  being  paid  oti  the  arrears,  though  that  may  be  not  quite 
equal,  in  point  of  advantage  to  the  landlord,  to  pi'imary  performance,  has  been  decided 
to  be  sutticient.  But  as  to  covenatits  such  as  the  present,  I  know  not  how  they  are  to 
be  i)erformcd,  unless  according  to  the  terms,  or  what  compensation  can  be  given  for 
non-performance  ;  or,  if  there  could  be  any  made,  how  it  can  be  ottered.  Here,  indeed, 
none  is  ott'erod.  Had-  v.  Lc/mnnl,  is  a  case  much  relied  on  in  support  of  this  applica- 
tion. There,  indeed,  the  Chancellor  said,  he  could  not  see  what  damage  the  landlord 
could  sustain  by  the  building  being  sutleied  to  lie  out  of  repair,  provided  the  les.see 
kept  the  main  timbei-  from  being  rotten,  and  left  all  in  good  I'epair  liefore  the  end 
of  the  term.  Xow  that  does  not  amount  to  a  decision.  But  even  that  case  had  nothing 
to  do  with  compensation  ;  nor  was  any  decreed.  A  reference  was  ordered  to  ascertain 
what  damage  had  been  done  :  but  to  whom,  and  how,  is  compensation  to  be  given  1 
Certainly  not  by  decreeing  a  sum  of  money  to  the  lessor,  to  enable  him  to  repair,  for 
he  could  not  [217]  enter  for  that  piii'pose  ;  and  are  you  to  trust  to  a  Jury  to  say 
what  sum  would  be  necessary  to  put  the  premises  in  repair?  I  do  not,  therefore, 
think  that  a  case  which  makes  at  all  in  favour  of  the  plaintitl':  nor  does  the  gi'ound  of 
the  determination  appear,  so  as  to  att'ord  a  principle. 

I  will  not  ti-avel  through  all  the  cases  which  precede  that  of  Samlcr^  v.  Pfqie,  in  which 
I.iOrd  Krskine  went  itito  them  all  largely  ;  but  he  pronounced  no  decree,  perhaps,  because 
the  parties  compromised.     I  am  anxious  to  know  what  decree  could  have  been  made. 

Xo  doubt  the  contract  of  these  parties  recjuired  that  lOOOl.  should  be  laid  out 
within  a  year  ;  and  I  wish  to  know  how  what  they  contracted  for  can  now  be  done  ! 
If  not  done  within  the  given  time,  the  contract  is  not  performed.  'Ihe  lessor  cannot 
call  on  this  Court  to  compel  the  lessee  to  perform  the  contract ;  and  why  should  the 
lessee  call  on  the  Ics.sor  to  forego  it.  There  is,  certainly,  no  direct  authority  against 
the  case  of  .So/i^cns  v.  I'ojk' ;  but  both  the  piesent  Chancellor  and  the  Master  of  the 
Rolls  have  intimated,  l)y  dicta,  that  they  think  otherwise;  and  I  think  that  the  case 
of  HarL-  v.  Lamiird  does  not  sustain  Lord  Miskine's  decision.  I  am  of  opinion,  therefore, 
that  the  lessor,  in  this  case,  is  entitled  to  re-possess  his  estate,  by  consequence  of  the 
non-performance  of  the  covenant. 

Hut  the  bill  suggests  that  tlie  lessee  will  ex])end  as  nnich  money  as  will  put  the 
premises  in  as  good  [218]  repaii'  as  if  the  IdOOl.  had  Ijoen  laid  out,  according  to  the 
contract.  In  that  case,  it  must  be  referred  to  the  Master,  to  say  what  money  would 
l)e  required  ;  and  the  sum  directed  by  him  to  be  laid  out,  though  suflieient  at  that 
time,  might,  by  a  change  of  circumstances,  become  insufficient  when  the  repairs  are 
in  progress. 

This  bill  was  filed  in  liSOi) ;  now  if  the  lessee  had  died  insolvent  in  the  mean  time, 
and  (lending  the  suit,  what  com])eMsation  could  have  been  made  to  the  lessor  i  In 
covenants  to  iiisurc,  the  Coiu't  will  not  relieve,  as  has  been  decided  ;  and  what  distinction 
is  there  in  such  cases  and  the  ])resent  f  If  lir.-iceliriilge  had  died,  and  repairs  had 
become  necessary  again,  must  an  action  of  ejectTnent,  and  another  bill  in  Ivpiity,  l)e 
again  resoited  to  f  lint  above  all,  how  can  the  thing  sought  be  done  ?  The  lessor 
(cannot  enter  to  superintend  the  re])aiis  ;  and  must  the  Master  be  directed  to  do  so  f 
If  this  had  not  lieen  a  long  Term,  it  might  by  this  time  have  been  cxh;uistcil.  The 
(Chancellor  has  said,  the  Court  will  not  supciiiitend  re])airs.  'I'hc  Master  cannot  ;  it 
is  imjiossible.  Lord  Thurlow  thought  a  i)uilding  cuuld  not  lie  erected  under  the 
superintendence  of  the  Court*;  Lord  liardwicke  thought  a  l>uilding  might  t  :  but 
both  thought  that  repairs  could  not  be  carried  on  undei-  the  direction  of  the  Court. 
The  Court  therefore,  ciuuiot  give  a  compensation,  because  they  have  no  means  of  [219] 
ascertaining,  precisely,  what  the  coinpen.sation  should  be,  or  the  mode  of  making  it, 
when  ascertained.  If  atlidavits  were  adduced,  they  could  not  enalilc  the  Court  to 
arrive  at  any  conclusion.      1  am  of  opinion,  therefore,  that  this  bill  should  be  dismissed. 

*  Lwas  V.  Comerfm-il,  3  Br.  C.  G.  166.— 1  Ves.  235. 

t   C'dij  of  London  v.  Aasli,  3  Atk.  512. 
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Lord  Erskine's  decision  did  not  give  satisfaction  in  Westminster  Hall. 

AWiOD,  Baron.  I  am  of  opinion,  that  the  decision  in  the  case  of  Sanders  v.  Fojje  is 
founded  on  proper  and  equitable  grounds.  In  Hill  v.  Bardaij,  I  know  the  Chancellor 
has  expressed  himself  rather  against  it ;  but  1  think  tlill  v.  Barclay  is  rightly  decided, 
and  does  not  atiect  I'opa  and  Sander.)!,  for  the  cases  materially  ditl'er.  The  tenant  (the 
plaintiff  in  this  suit)  offers  to  do  now  all  that  he  was  bound  to  have  done ;  and  though 
a  long  time  has  elapsed,  yet  no  re(|uest  was  ever  made  to  the  tenant  to  perform  his 
contract;  and  it  is  in  evidence,  that  the  premises  have  sustained  no  injury,  and  can 
now  be  put  in  repair.  On  what  principle,  then,  can  a  Couit  of  Equity  refuse  relief? 
In  pecuniary  penalties.  Courts  of  Equity  have,  from  the  earliest  times,  relieved.  The 
coui'se  of  proceeding  was  formerly,  before  the  statute,  by  action  assigning  one  breach 
(a  plaintiff  could  then  not  assign  more).  A  verdict  being  found  for  the  penalty,  a 
bill  was  afterwards  tiled,  wherein  the  plaintiff  alleged,  that  there  were  other  breaches : 
upon  which  an  issue  was  directed,  and  the  Court  relieved.  This  circuitous  mode  excited 
the  attention  of  the  Legislature  ;  and  occasioned  the  statute  of  8  and  9  Wm.  111.  ch.  12, 
[220]  allowing  the  assignment  of  various  breaches,  and  enabling  the  Jury  to  assess 
damages. 

It  is  true  that  most  of  the  cases  of  the  interference  of  Courts  of  Equity  I'elate  only 
to  pecuniary  penalties,  and  not  to  forfeitures ;  but  where  is  the  distinction,  if  a  com- 
pensation can  be  made?  Now  what  has  been  done  in  Equity,  in  the  case  of  forfeitures 
on  specific  grounds  ?  In  the  ease  of  rent.  Equity  always  relieves  :  and  now,  by  statute 
(4  0460.  II.  ch.  26,  sec.  3),  the  tenant  may  pay  into  Court,  at  any  time  before  the  trial 
of  an  ejectment,  the  arrears  of  rent  and  costs,  and  all  further  proceedings  shall  cease. 
In  the  first  case  that  occurs.  Cage,  v.  Hussel  (2d  Ventris,  352),  is  to  be  found,  I  think, 
the  true  rule  to  direct  Courts  of  Equity  iu  giving  relief,  though  the  case  does  not 
further  apply  on  the  present  occasion.  There  the  Chancellor  relieved,  saying  it  was 
a  standing  rule  of  the  Court,  that  a  forfeiture  should  not  bind  where  the  thing  could 
be  done  afterwards,  or  a  compensation  made  for  it.  The  next  case  is  that  of  H'chher 
V.  Smith  (2  Vern.  103) ;  and  that  must  have  been  a  case  where  there  was  a  clause  of 
re-entry  in  the  lease.  A  re-entry  had  been  made  for  non-pajment  of  rent,  and  not 
repairing.  The  Chancellor  said  the  Court  cainiot  relieve  but  on  payment  of  rent, 
and  repairing  all  the  premises.  That  is  an  authority  that,  on  a  geueral  covenant  to 
repair,  the  Court  will  relieve.  Then,  in  the  case  of  Hack  v.  Leonard  (9  Mod.  91),  the 
Court  relieved  against  a  breach  of  a  general  covenant  to  repair,  because  compensation 
could  be  made  ;  and  that  is  an  authority  [221]  for  referring  it  to  the  Master,  to 
ascertain  the  damages  sustained,  with  a  view  to  making  compensation.  There  are 
certainly  cases  of  refusal,  but  they  are  where  no  compensation  could  be  made ;  and 
that  distinction  is  taken  throughout.  The  only  good  objection  arises,  where  it  cannot 
.  be  known  what  would  be  a  sufficient  compensation  in  damages.  In  Wafer  v.  Mocaio 
(9  Mod.  112),  the  reason  given  for  refusing  relief  was  because,  in  assigning  without 
license,  it  is  unknown  what  shall  be  the  measure  of  damages  ;  but,  it  is  added,  where 
the  Court  can  give  compensation  in  damages,  it  will  relieve.  Now  the  damages  can 
be  ascertained  in  neglect  of  repairs,  as  well  as  in  any  other  case.  In  covenants  not  to 
assign,  no  such  damage  can  be  ascertained,  because  the  tenant,  though  he  might  be 
perfectly  solvent,  may  not  be,  in  other  respects,  such  a  man  as  the  landlord  would 
chuse.  >So  in  l)c  Scarlcii  v.  Dennett,  before  Sir  Jos.  Jekyll,  if  a  highway  be  over  my 
land,  no  compensation  could  be  made  in  damages.  In  (Jrimdon  v.  Lurd  Bruce  (1  Salk. 
156),  which  1  cite  merely  for  the  language.  Lord  Chancellor  Cowper  says,  that  wherever 
the  Court  can  gi\e  satisfaction  for  a  breach  of  contlition,  they  can  relieve. 

Equity  will  relie\'e  in  almost  all  eases  of  forfeiture,  if  they  cau  put  the  parties  in  as 
good  a  condition.  In  Northcote  v.  iJuke  ( 1st  Ambler,  511)  also,  it  is  held,  that  "  Equity 
will  relieve,  if  there  can  be  a  compensation."  The  Chancellor  also  says,  "  I  think  the 
Court  may  relieve  where  a  tenant  cuts  down  timber.'' 

[222]  There  have  also  been  manv  cases  wheie  relief  has  Ijeen  gi\'en  against  forfeitures 
of  copyholds.  It  was  granted  in  Tlwnias  v.  Porter  (1  Ch.  Ca.  95),  where  the  copyhold 
had  been  forfeited  by  cutting  down  timber.  It  was  also  granted,  in  Nasti  v.  Lord  Derbi) 
(2  Vern.  537).  In  L'o.r  v.  Higfurd  (ib.  titii),  the  Court  relieved  against  a  forfeiture  for 
want  of  repairs.  There  is  also  a  case  in  iSaunders's  lleports,  of  I'cacliy  v.  The  Duko  of 
Somerset,  where  relief  was  refused  ;  but  that  was  on  the  ground  that  it  was  a  voluntary 
forfeiture,  the  tenant  having  made  leases  contrary  to  the  custom  of  the  manor,  without 
license  from  the  lord. 
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But  the  morleni  flccision,  of  Ffandcrs  v.  Pope,  is  precisely  the  same  case  as  the  present, 
in  all  respects  ;  and  it  is  a  strong  and  unanswerable  decision  in  favour  of  this  plaintiff; 
so  much  so,  that  to  refuse  relief  here,  is  to  over-rule  that  case,  and  a  series  of  others 
anteceflent,  on  which,  aftei-  much  argument  and  research,  that  decision  was  fimuded. 
It  is  evident,  that  his  lordship  had  taken  great  pains  to  inform  himself,  to  he  enabled 
to  give  judgment.     1  will  now  eonsifler  the  cases  that  have  thrown  a  doubt  on  Samlers 
V.  Pope.     The  tii'st  of  these  is,  li'ailman  v.  Calcrafl.     That,  however,  was  before,  and  is 
also  a  very  imperfect  case  ;  there  is  no  argument  used  there,  nor  a  single  case  cited, 
in  supjjort  of  it :  nor  was  the  case  itself  mature  for  relief.     The  next  is,  /////  v.  Ilardai/, 
and  that  is  the  most  important,  for  in  it  all  the  others  are  brought  before  the  Chancellor. 
In  that  case  notice  had  been  given,  that  if  the  tenant  did  not  repair,  advantage  would 
be  taken  [223]  of  the  forfeiture.     Several  objections  are  taken  in  that  case  to  the 
practicability   of   giving   relief,  which  I  do  not  think  very  well   founded.      I   will 
endeavour  to  answer  the  Chancellor's  difficulties  in  that  ease.     The  first  is,  that  it 
would  be  necessary  to  asceitain  the  state  of  the  premises  ;  which,  it  is  said,  the  Court 
has  no  means  of  doing.     To  that  I  answer,  that  that  may  be  done  by  an  issue,  which 
is  the  ordinary  course.     Secondly,  ho  asks.  How  can  it  be  ascertained  that  the  subse- 
quent repairs  do  put  the  landlord  in  the  same  state?     To  that  I  answer,  by  the  same 
means.     Then,  thii'dly,  he  says,  there  is  no  mutuality,  for  the  tenant  cannot  lie  com- 
jiellcd  to  repair,  and  that  the  Court  cannot  entertain  a  bill  for  that  pin-pose,  according 
to  Lord  Thurlow's  opinion.     I  agree  there  can  be  no  specific  performance  of  a  general 
covenant  to  re])air,  decreed  ;  but  does  it  follow  from  thence,  that  a  Court  cainiot  relieve 
against  a  forfeiture?     Was  it  not  done  in  Webber  v.  Smith?     And  do  not  Courts  of 
Law  set  aside  judgments  continually,  on  condition  that  the  party  will  do  what  is 
required  of  him,  and  what  he  ought  to  have  done?     The  course  of  reference  to  the 
Master  is  an  answer  to  all  those  difiiculties.     From  the  case  of  The  Citi/  of  London  v. 
Naxh,  it  appears  that  a  party  may  come  into  Court  on  a  covenant  to  build.     In  the 
case  of  Moselfi/  v.  Virr/in  (3  Ves.  184),  the  Chancellor,  observing  on  what  had  fallen 
from  Lord  Thnrlow,  on  the  then  prevalent  opinion  that  no  decree  could  be  made  on 
a  covenant  to  repair,  who  .added,  that  he  did  not  see  how  it  could  be  made  on  a 
covenant  to  build  says,  that  certainly  admits  this  qualification  ; — If  the  transaction 
[224]  and  agreement  is  in   its  nature  defined,  pei'haps   there   would   not  be   much 
ditlicnlty  to  decree  specific  performance  ;  but  if  it  is  loose  and  undefined,  .and  it  is  not 
ex])ressly  stated  what  the  building  is,  .so  that  the  Couit  could  describe  it  as  a  subject 
foi'  the  report  of  the  Master,  the  jurisdiction  could  not  apply.     There  is  no   such 
objection  here  ;  the  house  is  defined,  and  the  sum  to  be  laid  out  in  repairs  (expressly 
10001.)  is  defined.       l''ointhly,  he  objects,  that  there  might  be  a  possibility  of  the 
tenant's  stanrling  out.     The  answer  is,  no  Coiu't  would  relieve  a  second  time.     Fifthly, 
lie  suggests  the  ditlicnlty  of  ascertaitn'ng  the  difference  which  it  would  make  to  the 
laiifllord,  if  the  sum  of  money  to  be  laid  out  within  five  years,  were  not  laid  out  till 
the  sixth  year.      I  answer,  by  refeience  to  the  ollicer-.     Obstinate  conduct  would 
certainly  deserve  no  relief,  liiit  hin-e  there  was  no  such  thing:  and  it  is  proved,  that 
the  covenant  may  at  this  moment  bo  pcrforn)cd,  with  ;is  much  oi'  more  advantage  to 
the  laiifllord,  than  if  it  had  been  done  before.     Now  as  there  has  been  no  request  on 
the  part  of  the  landloi-d,  it  is  a  mere  case  of  simple  omission,  unattended  with  injury, 
and  not  of  obstinate  or  wilful  neglect.     No  doubt  the  determination  in  Hill  v.  lUirrlay, 
is  perfectly  correct,  on  the  grounds  taken,  one  of  the  most  material  of  which  w;is,  that 
there  w;is  a  demanil  of  the  performance  of  the  covenant  made  by  the  landlord,  which 
the  tenant  disregarded.      I  do  not  think,  therefore,  that  the  Chancellor  has,  by  that 
decision,  held  the  case  of  SnwUrx  v.  I'opr  ovei-rnled  ;  but  that  it  is,  on  the  contrary, 
coniirnu'd  by  iiis  having  taken   the  distinction,— that,  in   the  case  befon;   him,  the 
landhjrd  had  made  a  requisition  to  [225]  repair,  and  the  tenant  hail  refused  to  comply. 
Some  part  of  the  Chanci^llor's  language,   1  confess,  apjiears  to  militate  against    the 
decision  in  Sandira  v.  I'npc,  but  not  the  ground  of  his  judgment.      A   case  of  jjossibh- 
intermediate  insolvciucy,  is  put  as  an  objection  to  relief,  where  the  money  h.as  not  been 
laid  out  within   the  titne  prescrilied  ;  no  doubt,  in   such  a  ease,  that  fact  would   be  a 
sufKcient  ground  of  refns.d  ;  but  no  such  tiling  has  happened,  or  was  probable  in  this 
case.     All  the  cases  must  depend   on   the  tenant,  and   be  governed   by   theii-  own 
particular  circumstnnees.      VV'here,  indeefl,  he  has  been  guilty  of  wilful  wjistc,  or  even 
presumptive  waste,  relief  might  be  properly  refused  ;  but  not  for  a  mere  want  of  repair, 
which,  at  the  lime  of  the  application  to  be  relieved,  can  be  etl'cctnally  snpi)lied.     When 
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there  was  notice  to  i-epair,  and  nothing  was  done,  the  Chancellor  did  not  think  it  right 
to  relieve,  lieynvlils  v.  I'ilt  was  mentioned,  and  lti}lji'  v.  Ilurris ;  those  were  eases  of 
a  refusal  to  insure,  and  i-elief  was  refu.sed,  on  the  ground  of  the  <lefendant  having 
incurred  risk  ;  but  in  both  the  plaintiHs  had  refused  to  perform  the  covenant.  And 
in  cases  of  wilful  waste,  or  of  an  obstinate  tenant  intending  to  injure  his  landlord,  the 
Court  would  properly  refuse  to  interfere  in  his  behalf. 

I  certainly  agree  that,  under  a  change  of  circumstances,  there  might  be  a  reason 
for  refusing  relief,  as  in  case  of  bankruptcy  ;  but  there  are  none  of  those  reasons  in 
this  case.  As  in  the  case  of  Lord  Salisbury's  re-entry,  in  IFMer  v.  Smiih,  would 
[226]  you  turn  out  a  whole  street  because  one  tenant  had  not  repaii'ed  1 

1  think,  therefore,  that  the  plaintiff  should  be  relieved,  on  laying  out  lOOOl.  now, 
and  paying  all  costs  which  have  been  incurred,  both  at  Law  and  in  Equity. 

Gu.-iHAM,  Baron.  I  agree  that  a  Court  of  Ecpiity  will  relieve,  where  a  complete 
compensation  can  be  effectually  made,  and  the  party  put  in  statu  quo.  But  I  am  at 
a  loss  to  understand  what  is  meant  by  compensation  in  such  a  case  as  this.  Li  eases 
where  penalties  have  been  incurred,  it  is  effected  by  payment  of  a  sum  of  money,  and 
so  in  the  instance  of  lent  in  arrear ;  but  this  is  a  very  different  case.  Forniei'ly  leases 
were  much  more  simple  than  at  present ;  at  length  it  was  thought  necessary  to  have 
various  covenants  franred,  and  clauses  of  re-entry  were  introduced  for  the  security  of 
the  landlord,  which  Conr-ts  are  bound  to  pr'otect. 

Ther-e  is  an  instance  wher-e  the  Lords  would  not  relieve,  against  a  covenant  not  to 
plough  up  irreadow,  under  a  peiralty  of  Ol.  per-  acre,  though  the  land  was  not  worth 
5s.  Uolje  \.  Harris;  is  a  sti-ong  case  of  refusal  to  r'elieve  against  a  bi'each  of  a  covenant, 
which  had  beeir  perfor-med  but  a  few  days  after  the  stipulated  time.  If  any  compensa- 
tion could  be  made  to  the  defendant,  it  must  be  done  by  a  sum  of  money  to  be  paid 
to  him,  to  be  laid  out,  which  he  does  not  desir-e,  nor  can  he  he  compelled  [227]  to 
accept  it.  As  to  ordering  a  reference,  suppose  the  Depirty  Remembrancer  I'eported 
L5001.  to  be  necessary  to  put  the  premises  into  r'epair,  and  the  tenant,  before  he  iiad 
laid  it  out,  l.)ecaniie  bairkiirpt,  that  would  stop  the  performance.  In  Lucas  v.  C'omerfcrrd, 
Lord  Thurlow  said,  ther'e  can  be  no  decree  to  rebuild,  any  more  than  to  repair.  He 
considered  superintending  repair-s  as  impracticable  ;  indeed  rro  one  could  do  it  but  the 
Chancellor'  himself,  for  it  must  come  back  to  him  eventually,  if  referred  in  the  mean 
time  to  the  Master'  In  The  C'ili/  of  Loiulon  v.  Xa-'th,  Lor-d  Hardwicke  says,  ther'e  can 
be  no  decr-ee  to  repair  ;  and  had  he  decreed  a  building,  he  would  have  found  a  difficulty 
thei'e,  however  clear  it  nright  have  beeir  made  to  appear  on  paper.  In  IVehhcr  v. 
Calrraft,  it  is  clear  the  Charreellor-  and  the  Master  of  the  Rolls  thought  there  could  be 
no  relief  against  a  covenant  to  r'epair  ;  it  is  a  task  beyond  the  power  of  the  Court.  If 
we  should  gr'ant  r'elief,  we  should  decide  that  all  such  clauses  are  merely  in  terrorem, 
though  made  with  care,  aird  by  skilful  conveyaircers.  There  are  many  cases  where 
such  br'eaches  are  pleaded,  as  an  answer  to  bills  for  a  specific  performarrce  of  agreements 
for  leases  ;  and  issues  have  been  directed,  to  ascei'tain  the  tr'uth  of  that  defence,  which 
could  not  have  been  so  ordered  but  oir  the  gr-ound  that  if  the  fact  were  so  the  Court 
would  not  relieve.  Equity  never  interferes,  I  think,  except  where  the  thing  can  be 
specifically  doire,  as  in  the  case  of  r'ent,  or  payment  of  a  sum  of  money  ;  and  there  the 
statute  (4  Geo.  III.)  pi'oceeding  on  the  same  equitable  gr'ouird,  enables  parties  to  pay 
the  money  into  [228]  Court.  I  am  surprised  it  should  he  thought  that  a  series  of 
cases  suppoi't  the  doctr-ine  of  r-elieving  in  such  a  case,  for  I  thiirk  it  will  be  found  to 
be  only  wlrere  a  compensation  can  Ire  made  in  the  way  of  damages  ;  but  here  the  money 
should  have  been  laid  out  in  r'epairs.  All  the  cases  refer  to  whei-e  the  par-ty  injur'ed 
is  to  receive  damages,  which  could  not  be  the  case  hei'C,  for  a  I'ecompence  in  damages 
is  not  requii'ed,  nor  would  that  r'cmove  the  effect  of  the  br'each  of  covenant.  As  to 
the  cases  of  copyholds,  a  loid  has  a  special  r-iyht  to  interfere  in  the  repair  of  a  tenenrent ; 
he  may  do  so,  lest  the  tenant  shoirld  suffer  it  to  fall  waste. 

Hill  V.  Barclay  is  supposed  to  be  distingirishable  fr-om  this  case,  but  I  cairnot  see 
the  distinction.  Lor'd  Eldon  does,  indeed,  refer  to  the  notice  given,  but  that  carrirot 
make  a  difference  ;  the  lairdlor-d,  in  that  case,  was  partly  oliliged  to  give  notice  by  the 
terms  of  the  covenant,  which  was,  iir  that  i-espect,  particularly  woidefl.  To  have  made 
such  a  reqirisitioir  necessary,  the  tenant  should  have  had  a  stipulation  intr-oduced  in 
the  lease,  l)ut  that  irot  having  been  done,  the  lease  itself  was  notice,  and  a  demarrd. 
It  cannot  be  supposed  that  General  Buckley  by  not  proceeding  instanter',  was 
acquiescing  in   the  pi'emises   not  beiirg  jiut  in   lepair,  as  has  been  suggested,  .\w\  that 
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he  liud  waived  his  right  of  ru-ciitry.  In  short,  no  rent  was  paid,  and  no  repairs  had 
been  begnn.  I  think,  therefore,  that  this  ease  is  within  the  decision  in  Hill  v.  Barclay, 
and  that  the  injunction  should  be  dissolved. 

[229]  Thomson,  Chief  Baron.  This  case  has  been  so  completely  exhausted,  that 
nothing  remains  for  me  to  add.  1  agree  with  my  lirothers  Graham  and  Richards  ; 
regretting  exceedingly,  that  onr  opinion  has  not  the  concurrence  of  my  brother  Wood. 

Three  years  had  elapsed  since  the  10001.  was  to  have  been  laid  out  in  repairs  on 
the  premises  ;  and  not  a  shilling  having  been  expended,  the  ejectment  was  brought. 
Anfl  the  question  now  is,  what  equity  there  is  to  prevent  the  defendant's  taking 
possession  under  the  verdict  which  he  has  obtained?  It  is  in  evidence,  indeed,  that 
the  ])rice  of  materials  was  higher  at  that  time  than  afterwards  ;  but  what  bad  the 
defendants  to  do  with  that  I  For  if  the  plaintiff  had  laid  out  the  monev  then,  he 
would  have  been  equally  bound  to  continue  the  premises  in  repair  to  the  end  of  the 
term,  and  so  to  have  left  them  ;  so  that  that  could  have  made  no  difference  to  the  defen- 
dant. Lord  Ilardwicke  did  say,  in  the  case  of  The  Cili/  of  London  v.  A'ash,  that  the 
Court  could  superintend  a  iiuilding :  but  he  only  granted  an  issue  of  quantum 
damnificatus.  Lord  Thni'low  has  remarked  that  he  could  no  more  superintend  a 
building  than  repairs. 

It  really  comes  to  a  question  whether,  in  all  cases  of  re-entry  on  breach  of  cove- 
nant, a  Court  of  Equity  will  do  away  the  covenant?  The  authorities  of  U'^adman  v. 
C'alcraf/,  and  //('//  v.  Bmclaij,  do,  I  think,  establish  what  is  right  to  be  done  in  these 
cases.  The  first  was  for  non-payment  of  rent.  Ejectment  [230]  was  brought ;  and 
an  issue  was  directed,  to  ascertain  if  there  had  been  any  Ijreach  of  the  covenant  to 
repair  ;  clearly  with  a  view  to  a  decision,  that,  if  there  was,  that  would  be  conclusive, 
and  no  relief  would  be  given.  Those  cases  are  not,  I  think,  shaken  by  the  decision 
of  Lord  Er.skine.  Lord  Eldon  doe.s,  indeed,  in  Hill  v.  Barclay,  make  a  distinction  as 
to  notice,  but  not,  I  think,  a  material  one  ;  and  particularly  as  that  arose  on  the 
penning  of  the  covenant,  as  has  been  well  observed  by  my  brothei'  Graham.  That 
riotice  had,  as  Lord  Eldon  observes,  given  him  a  further  time  than  three  months. 

The  argument  of  my  brother  Wood  is  no  doubt  a  very  able  one,  and  the  Court 
will  always  be  happy  to  concur  ;  but,  in  this  case,  the  majority  are  of  opinion  that 
the  bill  must  be  dismissed. 

Bill  dismissed. 

But  without  costs,  in  consideration  of  the  diil'crenco  of  opinion  in  the  Court,  and 
there  having  been  conflicting  cases  cited. 

[231]  BvAM  V.  Booth,  (Manor  or  Townshij)  of  Killerby).  Bv.um  v.  Lawson, 
(Catterick  and  Brough).  Byam  v.  Ckowe  and  Othkks,  (Lllerton  on  Swale, 
Bolton,  and  Scorton).  Bvaji  v.  Wood  and  Otiiekh,  (Tunstall,  Colburne, 
Scotton,  Uckerljy,  East  and  W'est  Appleton,  and  Whitwcll).  Bva.m  v.  FArcK'n" 
AND  Anothku,  (the  farm  called  Grecnbury  (irange).  Thursday,  25th  t\]m\, 
181G. — -A  vicar  founding  his  claim  to  agistment  tithe  liy  shewing  that  he  alone 
has  taken  the  other  small  tithes,  held  to  have  made  out  his  title  to  that  tithe, 
although  never  till  of  late  received  oi'  demanded  l)y  him  or  his  piedeces.sors,  and 
although  in  ancient  times  the  Crown  had  conveyed  by  grant  to  lay  impi'opriators, 
tithe,  not  only  of  gi'ain  ;uid  hay,  but  of  herbage  ("dccimas  feni  et  hei'bagii  "). 
Herbage  docs  not,  ex  vi  termini,  nc^cessarily  mean  or  cover  tithe  of  agistment, 
unless  perception  be  proved, — Wood,  B.  di.ssentiente. — A  modus  pleaded,  of 
a  sum  of  money  anciently  ;md  uniformly'  paid  for  tithes  within  a  certain  part 
of  a  parish,  held  good,  although  it  far  exceed  the  sum  which  such  part  shoul<l 
have  paid  if  it  had  contributed  its  due  proportion,  with  reference  to  the  rest  of 
the  parish,  measuring  the  share  of  such  part  according  to  its  extent  with  respect 
to  the  whole  ])arish,  and  although  some  witnesses  shew  it  to  have  htn'.w  broken 
in  upon,  and  one,  that  he  remembered  (as  a|)pear(Ml  from  dejjositions  in  an  old 
cause)  the  origin  of  the  payment. — l)epositions  in  an  old  cause  admitted,  although 
neither  bill,  answer,  or  decree  could  lie  found,  p.  "J.i 4,  note. — Wiiere  an  exemption 
from  i)ayment  of  tithes  is  claimed  for  a  gi'ange  formerly  liclonging  to  a  privileged 
order,  (quandiu  manibus  propriis,)  the  Court  will  direct  an  issue  to  try  the 
exemption,  and  also  to  asceitain  the  extent  of  such  grange,  if  doubtful,  from  the 
depositions  in  the  cause. — The  Court  will  not  dismiss  the  tiill  of  a  vicar,  who 
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claims  by  it  tithes  throughout  a  whole  parish,  and  only  proves  his  claim  in  part 
of  it;  nor  if  the  issues,  directed  as  to  the  parts  wherein  he  has  not  made  out  his 
title,  should  be  found  against  him  on  the  tinal. — Wood  B.  dissentiente. — But, 
semble,  the  Court  will  not  give  him  costs,  where  he  seeks  tithes  generally,  and 
recovers  only  in  part. 

The  plaintiflF,  vicar  of  Catterick  in  Yorkshire,  which  is  a  large  parish  consisting 
of  sixteen  several  townships  and  hamlets,  filed  l.iills  against  the  aliove  [232]  defendants 
owners  and  occupieis  of  land  therein,  for  tithes.  The  defendant  Booth  pleaded  a 
modus  of  41.  payable  in  lieu  of  all  tithes,  within  the  manor  or  township  of  Killerby. 

Sir  J.  Lawson,  for  himself,  and  the  other  defendants  joined  with  him,  who  were 
some  of  his  tenants,  claimed  the  tithe  of  corn,  grain,  hay,  and  agistment,  e.x'tending 
over  the  townships  of  Catterick,  Brough,  Tnnstall,  and  Bolton,  otherwise  Bolton- 
upon-Swale,  East  Appleton,  and  Scorton,  as  impropriator. 

The  defence  of  Crowe,  in  respect  of  the  lands  in  the  township  of  EUerton-super- 
Swale,  was  nearly  the  same  as  that  of  Sir  John  Lawson,  strengthened  by  the  word 
herbagium  having  been  used  in  some  of  the  grants  to  his  ancestors,  and  other  docu- 
ments of  the  Ellerton  tithes. 

Wood,  and  his  co-defendants,  pleaded  the  right  to  agistment  in  their  several  land- 
lords, by  the  same  title  as  that  pleaded  by  Lawson  and  Crowe,  whicli  was,  that  they, 
and  those  claiming  under  them,  (having  admitted  the  vicar's  title  to  all  tithes,  except 
corn  and  grain,  hay  and  agistment,)  were  possessed  of  tho.se  tithes  ;  alleging  that  the 
rectory  of  Catterick,  and  the  advowson  of  the  \-icarage,  were  forraei-ly  part  of  the 
possession  of  the  late  monastery  of  St.  Mary,  in  the  suburbs  of  the  city  of  York, 
and  so  continued  down  to  the  time  of  the  dissolution  of  that  monastery  ;  and  that 
the  said  monastery  Wiis  one  of  the  larger  order  ;  and  that  the  alien  priory  of  Bagare  in 
Britanny,  or  some  religious  house  in  England,  [233]  subordinate  thereto,  and  also 
the  monasteries  of  St.  Martin  and  St  Agatha,  near  Eichmond,  in  the  said  County  of 
Y'ork,  were,  at  the  time  of  the  dissolution  thereof,  respectively  seised  of  or  well 
intitled  to  certain  portions  of  tithes  within  the  said  parish  of  Catterick  ;  that  the  alien 
priory  of  Bagare  was  dissolved  in  the  reign  of  Edw.  IV.,  and  the  monasteries  of 
St.  Martin  and  St.  Agatha  in  the  reign  of  Edw.  VI. ;  and  that  on  such  dissolution  the 
said  rectory  and  advowson,  together  with  all  the  tithes  of  corn,  grain,  hay,  and  agist- 
ment, arising,  il'c.  within  the  said  parish,  became  lawfully  vested  in  the  Crown.  That 
the  .said  parish  of  Catterick  is  very  extensive,  and  hath  from  time  immemorial  been 
divided  into  several  townships,  (setting  out  the  ecclesiastical  divisions  :)  that  by  divers 
mesne  conveyances  from  the  Crown,  Sir  John  Lawson,  and  the  other  defendants,  had 
become  seised  in  possession  of  all  the  tithes  of  corn,  grain,  hay  and  agistment,  within 
the  said  townships  ;  and  that  no  tithe  of  hay  or  agistment  hath  ever  been  paid  liy 
him  or  his  predecessors  to  the  vicar  of  said  parish,  or  any  compensation  in  lieu  thereof. 
All  admit  agisting  barren  cattle,  but  state  that  they  have  never  paid  agistment  tithe. 

Fawcett,  and  the  other  defendants  joined  with  him,  pleaded  an  exemption  from 
all  tithes  extending  over  a  tract  of  land  within  the  said  parish,  consisting,  as  was 
alleged,  of  500  acres,  which  was,  and  always  had  been  called  Clreenbury  Grange,  and 
W'hich  having  been  formerly  parcel  of  the  possessions  of  the  Cistertian  abbey  or 
monastery  of  Fountains,  in  York,  had  been  immemorially  privileged  by  [234]  exemp- 
tion from  tithes,  whilst  in  the  occupation  or  manurance  of  the  owners  ;  and  ;is  owners, 
these  defendants  now  claimed  the  exemption  pleaded. 

A  great  body  of  evidence,  depositions,  and  documents,  was  brought  forward  and 
read  on  lioth  sides. 

Thursday,  28th  April,  5th  May  181-1:.— The  modus  set  up  in  the  first  of  these 
suits,  was  attempted  to  be  shewn  to  be  a  composition  ;  the  plaintiff  submitting,  that 
however  ancient  the  payment  may  be  shewn  to  be,  still,  if  it  were  not  properly  a 
modus,  it  would  be  no  defence  to  the  suit ;  and  for  that  purpose  it  was  stated,  fii-st, 
that  it  bore  no  proportion  to  the  rest  of  the  parish  ;  for  in  the  time  of  Edw.  I.  (as  it 
appeared  from  some  of  the  documents  which  were  produced,)  the  tithes  of  the  whole 
parish,  consisting  of  nearly  20,000  acres,  were  returned  by  a  survey  as  amounting  to 
only  51.,  yet  Killerby  alone,  comprising  only  700  acres,  paid  41.  :  secondly,  that  that 
payment  had  not  been  uninterrupted  and  uniform,  or  had  covered  all  small  tithes  ; 
and  to  prove  that  the  payment  of  the  alleged  modus  had  been  formerly  broken  in  upon, 
and  that  certain  land-owners  had  been  found  compounding  with  the  vicar  for  tithes, 
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the  depositions  *',  in  a  cause  of  [235]  'i'iV  ,/'//(;( i][ii.'<teis  and  Olln'is  {Owners  of  Kilhrhy)  v. 
Vollinijwood,  Clerk,  in  1680,  wei'c  jji'dduced,  in  which  it  was  sworn  by  sevei'al  witnesses, 
that  the  sum  of  41.  pef  annum  had  been  paid  as  a  compensation  for  the  tithes  of  calf, 
wool,  and  lamb  ;  and  one  of  them  deposed,  that  such  composition  had  liccn  first  agreed 
on  about  forty-six  years  before  the  suit. 

To  these  objections  it  was  answered,  that  the  valuation  of  Kd.  1st.  was  not  a  con- 
clusive document ;  that  even  if  it  were,  the  amount  of  the  value  of  the  vicarage  might 
have  so  diminished,  from  the  circumstances  of  the  times ;  and  in  fact,  the  incursions 
of  the  Scotch,  at  tliat  time  of  day,  alone  might  account  for  such  a  decrease  ;  that  the 
depositions  were  e(pially  inconclusive  ;  for  there  lieing  no  decree  made,  it  does  not 
appear  that  they  estal)lished  any  fact,  and  most  of  the  witnesses  say,  that  they  never 
knew  any  tithe  paid  for  Killcrby  in  kind,  and  all,  that  the  .sum  of  41.  was  paid  in  lieu 
of  tithe. 

[236]  The  next  and  main  sul)ject  of  consideration  was,  the  defence  set  up  by  Sir 
.lolui  Lawson  and  Mr.  Crowe,  that  under  the  original  grant  from  the  Crown  of  the 
tithes  of  grain  and  hay,  and,  in  the  case  of  Crowe,  of  herbage,  the  tithe  of  agistment 
(never  having  been  demanded  or  ])aid)  belonged  to  the  impropriatoi',  and  that  was  the 
principal  question  in  the  oanse. 

The  depositions  on  the  part  of  the  plaintiff  went  to  prove,  that  the  vicar  com- 
pounded for  an  annual  payment  in  lieu  of  tithe  of  lambs,  wool,  calves,  pigs,  and 
poultry  ;  and  that  his  agent  always  took  an  account  at  Michaelmas  of  the  turnips, 
potatoes  and  rape  grown  in  the  parish,  for  which  he  received  a  composition  the 
following  Candlemas. 

For  the  defendant,  the  e\  idence  set  out  the  boundaries  of  the  several  townships 
and  divisions  of  the  parish  ;  and  proved  that  it  was  the  general  leputatiou  throughout 
the  parish,  that  titlic  of  agistment  was  not  due  to  the  vicar,  an<l  that,  in  point  of  fact, 
none  had  ever  been  paid. 

The  documentary  evidence  which  was  read  is  very  voluminous,  complicated,  and 
confused;  and  as  such  parts  of  ihose  which  were  material,  or  aH'ecled  this  tpiestion, 
were  citefl  and  obseived  (jn  i)y  the  Court,  in  delivering  their  very  elaljorate  judgment 
on  these  intricate  causes,  only  such  of  them  are  given  here  as  seem  absolutely  necessary 
to  elucidate  the  question  *'. 

*'  On  these  depositions  being  produced,  they  were  objected  to  by  the  counsel  for 
the  defendants,  because  the  bill  and  answer  were  not  forthcoming,  and  it  could  not  be 
shewn  that  any  decice  was  made  in  the  cause  ;  so  that  it  does  not  appear  in  what 
ciiaracter  the  ])arties  stood  with  respect  to  each  other ;  and  otherwise  tliey  are  mere 
naked  depositions,  unconnected  with  any  ol)ject  or  result,  and  nn'ght  be  res  inter  alios. 
The  case  of  liliiiijworth  v.  Ldijii,  a.s  rejwrted  in  4  (iw.  1 015,  is  very  im|)erfect  and 
donl)tful,  as  far  as  it  relates  to  the  olijection  talcen  to  the  depositions  being  read,  thai 
the  liill  and  answer  were  not  forthcoming.  In  Sroll  v.  ,lll(/ouil,  tJeo.  i.'57'.',  the  Coui-t 
rejected  depositions  taken  in  a  cause  not  affecting  the  [laities  in  that  suit. 

For  the  iea<ling  of  the  depositions,  it  was  urged,  that  to  require  proof  of  the 
relative  situation  of  parties  to  the  particular  suit,  would  be  to  exclude  ancient  deposi- 
tions altogether,  as  that  could  not  lie  done.  The  keepei-  of  the  records  proves  that 
the  bill,  answer,  and  decree  has  been  searched  for,  and  cannot  lie  found.  In  the  cases 
of  Itlini/worlli  V.  Leigh,  and  J!e.r  v.  Coiiiilexs  of  Aniwli-I,  Hob.  II -J,  the  Court  ailmittcd 
the  depositions  to  bo  reatl. 

The  objection  was  over-ruled. 

*^  That  ])art  of  the  case  which  depends  on  such  evidence,  may  ])cili.q)s  seem 
proper  to  have  been  omitted  allogetlur,  for  the  sake  of  disencumbering  the  report 
of  all  such  jioints  as  ap])ear  to  depend  on  matter  of  fact,  an<l  conlining  it  to  the 
points  of  law.  But  whoever  has  attended  the  hcariiig  of  lithe  causes,  knows  how 
much,  on  all  such  occasions,  the  ancient  documents  and  their  ertect  are  discussed. 
So  much  so,  that  they  liecome  rather  ])ublic,  than  private  matter,  and  constitute  a 
branch  of  the  law  relating  to  tithes;  and  the  more  jiarticularly,  as  their  vai-ious  con- 
struction and  operation  is  from  time  to  time  argued  and  determined  in  the  Courts 
which  have  jurisdiction  of  such  subjects. 

These  observations,  it  is  hoped,  will  account  foi'  and  excuse  the  extraordinary 
length  to  which,  not  only  this  case,  but  those  which  arc  hereaftci'  to  be  published,  m.ay 
run.     It  is  a  constant  sf)Uice  of  constant  complaint  on  the  bench,  that  the  rei)orls  do 
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[237]  The  arguments  of  counsel  are  omitted,  as  the  Court  have  stated  such  as 
were  impoitant  at  lai-ge,  in  giving  judgment. 

[238]  The  recent  case  of  Keniroli  and  ITaffion,  chiefly  relied  on  by  the  counsel 
for  the  plaintiff',  as  to  the  [239]  main  question,  where  all  the  cases  on  the  point 
are  cited,  is  given  in  a  note  to  that  part  of  Mr.  Baron  Wood'.s  judgment  where  it  is 
mentioned. 

not  sufficiently  disclose  the  facts  and  circumstances  of  the  decided  cases,  or  furnish 
the  Court  with  the  grounds  of  the  former  decisions  :  and  that  deficiency  must  also 
have  been  materiall^v  felt  in  practice. 

The  following  are  the  documents  from  which  it  has  been  thought  necessary  to 
transcribe  extracts  : 

The  taxation  of  Pope  Nicholas  in  1291,  taxing  the  church  of  Catteriek  at  1001., 
and  the  vicarage  at  131.  6s.  8d. ;  out  of  which  latter  the  abbot  and  convent  of  St. 
Mary  had  an  annual  pension  of  13s.  4d. 

Extract  from  the  Nona  Roll  of  the  loth  Edw.  III.  "Cateryk  taxed,  with  the 
vicarage,  1131.  6s.  8d.  The  same  (persons)  answer  for  931.  Gs.  8d.  for  the  ninth  of 
the  same  parish,  committed  to  Hob'  Baronne  (and  otheis) ;  whereof  21.  1 3s.  4d.  for 
the  portion  of  the  prior  of  St.  Martin,  and  11.  6s.  Sd.  for  the  poition  of  the  abbot  of 
St.  Agatha,  arising  to  them  from  temporalties  in  the  same  parish  by  assessments,  &c." 

2 1st  August  1344. — The  act  of  Archbishop  Zouch,  evidenced  in  the  registry  of  the 
Archbishop  of  York — establishing  the  right  and  title  of  the  abbot  and  convent  of 
St.  Mary's,  York,  to  certain  possessions  which  they  had  in  his  diocese,  against  common 
right,  incUiding  therein  the  aichdeaconry  of  Richmond  ;  the  church  of  Catteriek,  with 
its  dependant  chapels  of  Bolton,  Hipswell  and  Hudswell  ; — also  small  tithes  in  Scorton, 
and  the  tithes  of  the  mill  (here  : — also  small  tithes  in  Colburn,  and  the  tithes  of  the 
mill  thei-e  ; — also  small  tithes  in  Elllerton  ;  which  thi-ee  places  are  in  the  parish  of 
Catteriek; — also  a  pension  of  13s.  4d.  from  the  vicarage  of  Catteriek. 

Ecclesiastical  Survey,  26  Hen.  8th. 

County  of  York.  Cateryke  vieai-age.  The  church  is  appropriated  to  the  monasterj' 
of  the  blessed  Virgin  Mary,  of  York. 

Is  valued  in  the  mansion,  with  the  glebe,  per  annum,  10s. 

Tithes  of  ha}',  flax  and  hemp  11.  Lambs,  calves  and  wool  211.  Minute  and  privy 
tithes,  to  wit,  in  the  Ea.ster  book  61. — (total)  281.  10s.  Charges,  viz.  in  synodals,  8s.  ; 
procurations,  6s.  8d. ;  in  an  aniuuil  pension  to  the  prior  of  St.  Martin,  near  Richmond, 
40s.  :  making,  with  the  pension  of  13s.  4d.  to  St.  Mary's,  31.  8s.  ;  and  it  is  worth  cleai-, 
251.  2s. ;  for  the  tenth  part  thereof,  21.  10s.  2d. 

35  Eliz. — Extract  of  the  Queen's  lease  for  21  years  to  Edwin  Sands,  of — "omnes 
illas  decimas  feni  &  herbagii  nostras  cum  eorum  juribus  membris,"  &c.  in  Pjllerton- 
super-Swale,  infra  parochiam  de  Bolton-super-Swale,  &c. 

6  James. — The  King's  grant  in  fee  to  Philips  and  Moor,  of  the  same  tithes,  in  the 
same  words. 

6th  and  7th  July  1724. — Conveyance  by  lea.se  and  release  from  Lord  Lonsdale, 
et  alias,  to  Christopher  Crowe,  Esquire,  of  all  those  tithes  of  hay  and  herbage,  with 
all  and  singular  their  rights  and  appurtenances  yearly,  &c.  in  EUerton. 

Depositions  and  decree  in  a  cause,  "  Anthonii  v.  Smithfon."  (The  part  for  the  .sake 
of  which  the  decree  was  produced,  is  transcribed  in  the  judgment.) 

24th  January  1638. — Inquisitio  post  mortem,  finding  that  Roger  Lawson  died, 
seised  "  De  et  in  manerio  de  Burghe  juxta  Catteriek  in  Com.  Eboracensi,  ac  de  et  in 
omnibus  illis  decimis  granorum  et  feni  in  Catteriek  et  Burghe  parcellis  terrarum  et 
possessionum,  nuper  monasterii  beat;c  Marite  juxta  muros  civitatis  Ebor.  quondam 
existentibus,  ac  de  et  in  omnibus  illis  decimis  in  Moulton  Gilling  alias  Killing  et 
Forseth  in  dicto  Com.  Ebor.  et  in  Catteriek  predicto  vocatis  Beggarie  tithes  infra 
archideaconatum  de  Richmond  nuper  prioiatui  de  Beggarie  ibidem,  nuper  dissoluto 
spectantibus  vel  pertinentibus." 

26  Febi-uaiy  1638. — A  demise  by  the  king  of  the  third  part  of  the  same  tithes, 
(described  in  the  same  words,)  to  Cuthbert  Hearon,  (being  in  His  Majesty's  hands  by 
the  minority  of  Henry  Lawson,  brother  and  heir  of  the  said  Roger,)  during  his 
(Lawson's)  minority. 
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The  Court,  not  coinciflinj;  in  opinion  on  all  the  jjoints  of  the  case,  delivered  their 
opinions  seriatim. 

Kicii.\Kii.s,  Baron.  As  all  these  causes  depend  on  the  same  evidence,  and  several 
of  them  on  nearly  the  .same  points,  it  may  he  convenient  to  take  them  all  at  the  same 
time.  There  has  been,  in  each  case,  a  gi'eat  mass  of  evidence  gone  into,  very  much 
of  which  might  have  been  dispensed  with,  not  bearing  very  materially  on  the  question. 
In  my  view  of  it,  therefore,  I  shall  apply  myself  wholly  to  the  consideration  of  its 
general  i-esult. 

[240]  These  were  bills  filed  by  a  vicar  for  small  tithes,  and  his  general  right  is 
a<lmitted  by  all  the  defendants  ;  but  the  great  question  to  be  disposed  of,  and  which 
appears  to  have  been  the  pi'incipal  object  of  the  suit,  is  the  vicar's  right  to  agistment. 
And  I  tlunk  he  has  very  satisfactorily  made  out  his  case.  At  one  time  it  appears  that 
lie  had  not  a  title  to  all  small  tithes  :  he  was  afterwards  in  the  perception  of  many 
which  he  had  not  originally.  Some  titheable  mattei's,  indeed,  were  not  in  existence  at 
the  time  he  was  first  endowed.  There  must,  therefoi'e,  have  been  a  subsequent  endow- 
ment ;  and  it  is  a  necessary  inference,  that  it  must  have  lieen  of  all  small  tithes,  which 
will  include  tithes  not  in  e.xistence  before.  As  no  evidence  to  the  contrar}'  appears, 
I  think  he  has  made  out  a  title,  by  enjoyment  and  perception,  to  all  small  tithes ;  for 
1  see  him  going  beyond  the  original  endowment,  and  receiving  tithes  of  which  he  was 
not  then  possessed  ;  and  by  so  doing,  according  to  all  the  decided  cases,  I  think  he 
proves  himself  entitled  to  them  all.  Now  as  to  agistment,  there  is  certainly  no 
distinct  evidence  of  perception  liy  him  ;  but  there  is  also  none  of  perception  hy  any 
other  person,  or  of  retention.  It  lies,  therefore,  between  him  and  the  lector  ;  and 
there  is  cloai-ly  no  evidence  of  the  rector's  taking  any.  There  is,  indeed,  some 
evidence  of  the  vicar's  having  taken  some  such  tithe,  though  I  do  not  rely  entirely 
on  the  wool  payment,  for  it  may  be  said  it  was  not  ])aid  as  agistment,  though  I  think 
it  cleai-ly  was  agistment.  In  the  cause  in  this  Coui't  of  Anthony  v.  Smilhsmi,  (reported 
in  1st  Wood),  all  small  [241]  tithes  were  claimed,  and  there  was  a  decree  for  tithes 
generally.  It  may  be  said  that  that  suit  was  only  applicalile  to  the  township  of 
Kipling;  but  if  j'ou  give  agistment  tithe  in  any  part  of  the  parish,  you  give  it  as 
endowed.  A  vicar  having  shewn  himself  endowed  of  small  tithes,  and  none  having 
been  shewn  to  be  enjoyed  by  any  one  else,  no  proof  of  perception  is  necessary  ;  and 
therefore,  tithe  of  agistment  not  having  been  actually  received  by  him,  does  not  in 
any  manner  prejudice  the  ])laintiff's  claim.  Agistment  de  nomine  has  not  l)een 
|)aid  generally  till  of  late  years.  I  remember  its  being  first  demanded  in  one  part 
of  the  country,  and  I  advised  the  claim.  Proof  of  an  endowment  of  the  small 
tithes,  has  been  held  sufficient  to  support  a  demand  of  agistment,  although  it  has 
never  been  received  before.  Now  in  this  case  an  endowment  is  proved,  and  no 
title  to  any  small  tithes,  either  by  perception  or  otherwise,  is  shewn  to  l)e  in  any 
other  person. 

But  it  is  sail],  that  in  one  of  the  grants  from  the  Crown,  as  to  one  part  of  the 
parish,  the  word  herbagium  is  used,  and  that  it  must  mean  agistment.  Now  I  think 
that  a  word  of  very  equivocal  meaning,  inasmuch  as  it  may  mean  gra.ss  or  hay  ;  yet  I 
do  not  think  it  can  be  construed  to  mean  agistment  in  any  instance  ;  and,  therefore, 
I  think  there  is  no  distinction  to  be  maile  on  that  account  as  to  that  townshij). 
Whatever  may  be  the  true  meaning  of  herliagium,  there  has  been  no  perce])tion  of  this 
species  of  tithe  i)rov(^d  to  have  been  [242]  enjoyed  uikIci-  th.at  word  ;  and  tlu'refore 
I  think  the  plaintill' entitled  to  it. 

As  to  (irecnbury  (xrange,  and  the  townshi])  of  Killcrby,  there  is  no  dillcrence  of 
opinion  in  the  Court.  Wc  think  there  should  be  an  inquiry  in  both  these  cases;  and 
therefore  issues  must  be  directed.  Hut  except  as  to  those!  two  I  am  disposed  to 
decide  for  the  jjlaintili',  on  the  whole  bill. 

It  may  be  said,  that  we  should  wait  till  these  (|uestions  aic  tried,  before  we  come 
to  a  final  decision,  however  clear  we  may  be  as  to  the  rest  of  the  ])arish,  and  that  the 
bills  should  be  dismissed,  if  the  verdict  should  be  against  the  plaint  ill"  on  those  issues ; 
but  that  is  a  novel  opinion  to  me.  I  never  understood,  that  if  a  plaintifi"  does  not 
succeed  in  his  claim  as  largely  as  he  lays  it,  he  should  therefoi-e  fail  as  to  the  p.art  ho 
proves.  If  a  vicar  demands  tithe  of  a  whole  parish,  and  establishes  his  right  only  as 
to  three  parts,  I  have  always  understood,  th.it  the  bill  shoulil  only  be  dismissed  a.s  to 
what  h(!  does  not  prove.  I  know  no  way  of  answering  so  new  a  proposition  but  by 
stating  it,  for  I  know  not  on  what  ground  it  rests.     I  think,  therefore,  tluire  should 
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be  a  decree  in  favour  of  the  plaintilf,  for  tithes  throughout  all  the  parish   except 
Killerby  and  Greenbury  Grange. 

Wood,  Baron.  I  much  regret  that  I  again  differ  from  the  rest  of  the  Court,  as 
I  fear  I  shall  in  other  cases.  (Having  stated  the  bill  and  answer,  in  [243]  Byam  v. 
Latvsov.)  The  plaintiff's  right  to  agistment  is  the  only  question  between  the  parties 
in  this  case  ;  and  here  a  preliminary  objection  arises.  I  take  it  a  vicar  is  bound  to 
make  out  a  title  in  all  parts  of  a  parish  over  which  he  claims  generally  ;  and  that  if 
he  do  not,  his  bill  should  be  dismissed.  On  that  ground,  I  think  he  has  failed  ;  for 
in  Killerby,  which  is  one  of  the  divisions  of  this  parish,  where  he  has  stated  himself 
to  be  entitled  to  tithes  in  kind,  it  turns  out  that  he  is  entitled  only  to  a  money  pay- 
ment. The  bill,  therefore,  I  think,  fails  altogether.  Then  what  is  the  defence  set 
up?  As  far  as  relates  to  the  township  of  Ellerton,  there  is  a  clear  title  to  the  tithe 
of  hay  and  herbage  made  out  by  Mi-.  Crowe,  and  there  also  he  has  failed.  He  has 
failed  too  as  to  Greenbury  Grange,  which  is  proved  to  have  been  originally  part  of 
Fountains  Abbey,  and  so  exempt  in  the  hands  of  the  owners,  which  the  two  defen- 
dants, Fawcit  and  Outhwaite,  are.  Although  a  rector  is  entitled  of  common  right, 
and  it  is,  therefore,  not  necessary  for  rector  or  vicar  to  pro\'e  title  to  all  titheable 
matters  ;  yet  it  is  quite  different,  as  to  stating  his  title.  In  Biil/im.  v.  Himei/  (Hard. 
130,  and  Gw.  511),  an  objection  was  taken,  that  the  plaintiff  had  not  set  foi'tli  how  he 
was  entitled,  which  was  over-ruled,  because  the  defendant  admitted  him  to  l)e  vicar, 
though  the  report  says  it  had  often  been  ruled  contrary,  it  being  the  ground  and 
foundation  of  the  plaintiff's  bill.  I  cite  that  case  to  shew  that  the  Courts  ha\e  not 
considered  the  stating  a  plaintiff's  title  in  his  bill,  to  be  mere  matter  of  [244]  form. 
Endowment  is  constantly  proved,  I  admit,  by  perception  ;  and  even  a  subsequent 
endowment  may  be  proved  liy  usage,  l)ut  it  must  be  pro\'ed  as  laid  ;  and  therefore, 
if  a  plaintiff  lays  his  claim  throughout  the  whole  parish,  and  proves  it  in  some  parts 
only,  he  fails  altogether.  If  a  prescription  at  law  is  not  fully  proved,  it  fails  ;  it  is 
therefore  not  matter  of  form.  If  a  partial  right  be  claimed,  the  evidence  must  be 
confined  to  that  part.  If  a  general  i-ight  be  claimed,  a  partial  proof  will  not  support 
it  :  for  evidence  in  part  is  not  good,  if  the  claim  be  general.  Here  evidence  has  been 
received  in  parts,  that  did  not  affect  Killerby,  because  the  claim  is  general,  and 
extends  over  the  whole,  although  the  plaintiff  has  failed  in  proving  the  whole.  If  he 
had  only  claimed  in  Killerby,  he  could  not  have  given  evidence  as  to  other  parts  of 
the  parish.  It  is  not  necessary  to  cite  cases  as  to  the  rule  at  common  law  ;  but  I  will 
mention  those  of  Mifchell  v.  Mortimer  (Hob.  209),  and  Thr  Khifi  v.  T/n:  Inhabitant.^  of 
Hermitage  (Carth.  241),  which  esfeiblish  it  clearly. 

I  think  the  vicar  should  have  excepted  Killerby,  and  the  other  townships  in  which 
he  has  failed  ;  and  if  not  originally,  he  should  have  amended  his  bill  after  answer. 
If  an  issue  had  been  directed,  the  jury  must  have  found  against  him.  It  is  said  a 
judge  may  endorse  what  is  proved.  I  cannot  tell  how  that  may  be  ;  it  must  depend 
on  circumstances.  It  may  be  said,  greater  laxity  is  allowed  in  Equity,  in  laying  a 
claim,  than  in  common  law  [245]  pleadings.  I  know  it  is  so,  in  fact ;  but  the  title 
laid  must  be  proved,  otherwise  the  whole  bill  might  be  read  hereaftoi-,  as  proof  of  a 
general  right  through  the  whole  parish.  The  objection  which  was  made  in  Traris  v. 
ChaUmier  (3  Gw.  1237),  has  a  strong  application.  The  pl.aintiff,  claiming  tithes  in  kind 
in  certain  townships  within  the  parish,  alleged  in  his  liill  that  he  was  entitled,  as 
vicar  of  the  parish,  to  the  tithes  in  question,  in  those  townshijjs  ;  which  he  attempted 
to  support,  by  pioof  of  the  payment  of  tithes  in  all  other  parts  of  the  same  parish  : 
and  the  objection  taken  by  the  Court  was,  that  it  was  evidence  of  a  general  right, 
whereas  the  allegation  was  of  a  paiticular  light ;  and  that  thus  the  defendant  might 
be  misled  in  his  defence.  The  Court,  therefore,  thought  that  what  was  the  case  as 
to  other  townships,  was  not  evidence  generally,  so  as  to  affect  the  particulai-  townships 
for  which  tithes  were  sought.  In  the  case  of  l.eirih.  v.  Mawklei/  (2  ib.  703),  from 
Bunbury,  the  Court  said,  that  a  defendant  might,  in  Equity,  insist  on  several  defences 
which  are  consistent ;  yet,  having  undertaken  to  prove  a  general  exemption,  l)y  failing 
in  that,  he  cannot  have  the  benefit  of  the  other  points.  Although  that  was  the  case 
of  a  defendant,  the  reasoning  is  equally  applicable  to  that  of  a  plaintiff.  As  it  regards 
the  evidence  also,  the  mode  of  laying  the  prescription  becomes  veiy  material.  In  the 
case  of  The  Earl  of  Clanrickanl  v.  Ladii  Denton  (1  ib.  360),  where  a  custom  was  alleged, 
that  all  the  owners  and  proprietors  of  any  coppices  or  woods  in  the  weald  of  Kent, 
shoiilfl  be  discharged  of  tithe  foi-  all  manner  of  wood  :  such  a  [246]  general  allegation, 
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if  perniitled,  would  have  thu  etl'ect  of  excluding  the  testimony  of  any  one  entitled  to 
1(0  distluirged  fiorn  payment  of  tithes  for  any  wood  within  the  weuld,  although  they 
should  have  no  interest  in  the  question,  as  to  the  particular  part  in  dispute  between 
the  parlies  to  the  suit :  and  so  it  would  be  (it  is  said)  in  the  case  of  a  common,  if  the 
right  be  alleged  in  a  whole  vill,  and  in  the  case  of  a  modus,  so  laid.  Now  to  ajjply 
the  doctrine  of  that  case  to  the  present,  the  general  mode  of  alleging  title  to  tithe 
through  the  whole  pai-ish  would,  as  in  the  case  of  a  general  prescription,  exclude  all 
parisliioners  as  witnesses  for  the  defendant.  And  thus  an  undue  advantage  would  he 
gained  by  a  plaintiff  laying  it  too  largely.  The  maimer  of  laying  the  title,  therefore, 
makes  a  great  ditl'erence  in  point  of  evidence,  and  might  be  made  the  means  of  pro- 
moting the  most  manifest  injustice.  Therefore,  my  opinion  is,  that  as  in  all  the  suits 
the  title  is  laid  too  largely,  the  bills  should  be,  for  that  reason,  dismissed ;  or  at  least 
suspended  till  the  issues  have  been  tried.  As  to  Killcrby,  there  must  be  an  issue ; 
and  I  think  that  the  defence  is  proved,  unle.ss  the  vicar  chuses  an  issue. 

I  will  now  examiTie,  hrst,  the  vicar's  geneial  right;  and,  secondly,  the  circum- 
stances. It  seems,  there  had  Iwen  an  endowment  before  the  time  of  the  taxation  of 
I'ope  Nicholas,  in  1291,  for  the  vicarage  is  noticed  in  that  document,  and  valued  at 
131.  (Js.  Sd.  ;  and  it  is  stated  to  pay  an  annual  pension  of  13s.  4d.  to  the  abbot  and 
convent  of  St.  Mary's.  But  as  no  endowment  has  been  pro-[247]-duced,  we  can  only 
collect  of  what  tithes  it  consisted  by  evidence  ;  and  it  is  plain  it  was  not  endowed  of 
all  tithes  oiiginally,  as  appears  by  the  act  of  archbishop  Zouch,  in  the  year  1344.  It 
is  argued,  that  though  those  tithes  then  belonged  to  the  monastery,  there  must  have 
been  a  subsequent  endowment. 

The  next  evidence  for  the  vicar  is  the  Ecclesiastical  Survey.  "  Hay  "  is  mentioned 
there  as  belonging  to  him ;  but  it  is  clear  that  hay  was  not  his  :  so  that  shews  these 
aucient  documents  are  not  very  correct.  Then  "minute  and  privy  tithes"  are 
mentioneil,  amotniting  to  61.  ;  but  does  that  shew  that  he  is  entitled  to  all  small  tithes  ! 
lie  is  (july  entitled,  according  to  that  document,  to  those  in  the  Easter  Book,  antl  wdiat 
tho.se  are  we  know  not.  The  Ministers  Accounts,  31  Hen.  VHI.  have  '■  pro  quobusdam 
deciniis, '  still  leaving  it  in  the  dark  as  to  what  tithes.  All  the  proceedings  in  the 
cause  in  the  Exchequer  are  dragged  in  by  the  mode  adopted  of  laying  the  title*. 
The  wool  tithe  there  decreed  can  be  no  evidence  of  agistment  being  due.  In  Uarnuins 
V.  IkitMid,  those  tithes  are  treated  as  paid  diverso  intuitu.  The  evidence  of  Atkinson, 
of  payment  foi  turnips  eaten  by  l)arren  cattle,  for  twenty  year.s,  is  a  mere  modciii 
matter,  and  by  no  means  sufficient  to  establish  a  general  right. 

[248]  Then  as  to  Ellerton,  the  defence  is,  a  title  under  the  Crown  to  hay  and 
herbage  ;  which  I  am  clearly  of  opinion,  must  be  taken  to  include  agistment.  No 
payment  to  any  one  is  shewn,  and  retainer  is  equivalent  to  actual  possession,  where 
the  .same  person  is  owner  of  both  tithe  and  land.  The  lease  to  Sandys  is,  of  "hay 
and  herbage  ;"  and  can  it  be  supposed  tlie  vicai'  was  then  in  the  enjoyment  of  agist- 
ment? It  i.s,  on  the  contrary,  excessively  clear,  that  the  vicar  was  not.  The  grant 
by  letters  patent  to  I'hillips  and  Moore  is,  of  "all  the  vicarial  tithes  of  hay  and 
herl)age  in  I'^Ucrlon,"  reserving  a  rent  in  fee  of  Gs.  i^^d.  for  iiay  and  herbage  ;  and  that 
has  been  always  [)aid  uj)  to  the  [)rcscnt  time,  and  is  now  paid.  In  a  marginal  note  to 
the  accounts  of  the  collector,  in  the  lOlh  James,  these  titlies  are  called  dccima'  feni 
only  ;  and  it  has  been  urged,  therefore,  that  fenum  and  heil)agium  mean  the  same 
thing  :  Ijut  the  grant  says  both,  and  .so  iloes  the  conveyance  of  7  -July  17i;4  to  Crowe, 
the  [lurchaser:  how-  then  can  a  marginal  note,  which  geneially  refers  to  the  principal 
object  of  the  document,  make  any  tlifference  !  The  bargain  and  .sale  is,  of  "all  tliat 
the  manor  of  Ellerton,  and  also  all  those  tithes  of  hay  and  herbage;"  and  from  that 
time  they  have  been  in  the  family  of  the  same  person  ;  a  clear  title,  therefore,  is  made 
out  to  hay  and  herbage,  in  the  family  of  Crowe  As  to  fd'unm  and  herl)aginm  being 
the  .same,  there  is  no  foundation  foi-  snch  an  assertion.  They  are  distinct  tithes, 
though,  being  of  the  same  nature,  and  l)otli  predial,  it  is  natuial  that  they  should  go 
together.  'I'he  words  are,  [249]  fn'num  et  herliaginm,  and  are  called,  in  the  i)lnral 
number,   "all   those  tithes.'      Hay,   is  grass  mowed;    herbage,  is  grass  not  cut,   but 

*  Anlhonji  v.  ISmitlmmi,  before  referred  to.     By  the  decree  which  was  made  in  that 

cause,  it  appears,  that  amongst  the  tithes  scheduled,  ii.s  sought  by  the  plaintill  s  bill, 
is  one  for  "  sheep  sold  with  their  wool,  before  they  weie  clipped,  for  whifh  nidnthly 
tithe  is  tlue,' — au  expression  much  relied  on  for  the  plaintill. 
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eaten  by  barren  t'attle.  In  Elli,^  v.  Said  (4  Gw.  1326),  the  then  Chief  Baron  Eyre 
says,  "agistment  tithe  is  the  tithe  of  herbage,  not  of  the  eattle."  Herbaginni  is  some- 
times called  herbage,  and  sometimes  agistment.  Lord  Coke,  in  his  Com.  on  Stat. 
Ed.  VI.  says, — "foi'  barren  beasts,  he  (the  parson)  shall  have  tithes  for  agistment  or 
herbage."  We  may  shut  our  eyes  to  the  light,  but  herbagium  must  mean  agistment. 
The  evidence  in  this  case  shews  it  beyond  a  doubt.  The  receiver  of  the  Crown  rents 
answers  for  tithes  of  herbage  or  agistment  of  the  farm,  shewing  that  it  means  the 
same  thing.  In  the  Ministers  Accounts,  under  the  head  spiritualties,  "  herbage  in 
the  castle-yard,"  is  spoken  of;  and  can  that  be  hay?  We  have  "decimie  freni,"  in 
some  of  the  documents  ;  "  decimal  herliagii,"  in  others.  There  is,  therefore,  a  manifest 
distinction.  When  we  find  "  omnes  illas  decimas  nostras  herbagii  unius  pasturaj  sive 
clausi,"  as  we  do  in  the  second  grant  of  Kipling,  there  can  not  be  a  doubt  of  the 
meaning. 

Let  us  now  look  at  the  authorities  :  besides  the  case  of  Ellis  v.  Saul  (before  referred 
to,)  and  the  exposition  of  Sir  Edw.  Coke  (page  651),  in  Greene  v.  Austin  (Yelv.  ^fi),  it 
was  held,  that  the  tenant,  having  paid  tithe  of  hay,  was  discharged  of  agistment  tithe  for 
that  year  ;  and  in  Fox  v.  Adi/e  (2  P.  Wms.  521),  it  is  called  [250]  tithe  herbage  of  dry 
and  unprofitable  cattle.  So  also  in  GiUlliert  v.  EversJj/  (2  Gw.  502),  and  Tuinberlain  v. 
Huiiijilucy  (4  ib.  1345).  These  authorities  are  abundant  proof  to  shew,  that  agistment 
and  herbage  mean  the  same  thing ;  and  that  is  established  by  all  the  cases  in  Gwillim 
from  beginning  to  end. 

It  has  been  said,  that  the  grants  of  the  Crown  do  not  convey  agistment,  for  that 
the  Crown  had  it  not  to  grant ;  liut  that  is  a  strange  objection  to  lie  made  by  a  vicar 
who  pioves  no  endowment,  or  even  perception,  till  within  the  last  twenty  years. 
Why  had  the  Crown  no  title?  It  is  said,  because  the  vicar  was  endowed  before  the 
dissolution  ;  but  how  is  that  made  out  ?  It  is  very  clear  the  tithe  devolved  on  the 
Crown,  and  the  Crown  has  granted  it  to  Crowe  ;  who  becomes  thereby,  in  fact,  rector, 
and  represents  the  abbey,  and  may  therefore  stand  on  his  common  law  right.  It  is 
also  argued,  that  the  vicar  must  have  been  endowed  of  small  tithes  generally,  and  that 
that  includes  all  tithes  of  modern  introduction.  I  agree  that  one  case  has  gone  so  far, 
that  is  the  case  of  Kennkotl  and  ll'akon* ;  [251]  but  there  the  defendant  did  not  prove 
himself  entitled ;  whereas  here,  I  think,  the  title  to  agistment  is  made  out  to  be  in 
the  defendant. 

[252]  Greenbury    Grange,    derived    down    to    the    defendant   Faweit    from    the 

*  Sittings  after  Hilary  Term.— 54  Geo.  III.     Serjeant's-Inn-Hall. 
KennicoU  v.  Watson  and  Others. — A  vicar,  pro\-ing  perception  of  small  tithes  (where 
the  Crown,  and  those  claiming  under  it,  have  never  received  or  dealt  with  other 
tithes  than  those  of  corn  and  grain,)  held  entitled  to  demand  tithes  of  agistment, 
turnips  and  potatoes;   although  such   tithes  have  never  before  been   received  by 
his    predecessors ;    and    that,    although    the    documentary    evidence   adduced   in 
support  of  the  vicar's  claim  refer  to  "  small  tithes,"  and  not  "  all  small  tithes  ; " 
and  although  it  appear  that  a  pension  or  portion  is  payable  out  of  the  vicarage  to 
ihe  superior.— Semble,  there  must  bo  an  express  grant  of  such  small  tithes  to  the 
impropriator,  or  an  express  exemption  of  them  out  of  the  vicarage,  or  an  actual  per- 
ception of  them  by  other  persons  proved,  to  take  away  the  vicar's  right. 
This  bill  was  filed  by  the  vicar  of  Woodhorn,  in  the  county  of  Northumberland, 
against  the  defendants,  occupiers  of  lands  within  that  parish,  for  an  account  of  tithes 
of  agistment,  turnips,  and  potatoes  :  founded  on  the  plaintitt's  title  to  all  other  small 
tithes  thi'oughout  the  parish. 

The  defendants,  in  their  answer,  admitted  that  the  plaintitl'  was,  as  vicar,  entitled 
to  tithe  of  hay,  and  certain  small  tithes  in  kind,  or  sub  modo ;  but  they  all  denied 
his  alleged  right  to  tithe  of  agistment,  tui'nips  and  potatoes,  and  all  other  tithes  not 
theretofore  rendered  ;  and  to  those  they  set  up  a  title  through  the  Crown,  or  its 
grantees,  of  the  impropriate  rectory,  insisting,  that  they  were  become  vested  in  the 
owners  of  the  land.  The  defendants,  Watson,  Potts,  and  Jackson,  set  up  a  modus 
also,  of  7s.  4d.  in  lieu  of  tithe  of  hay,  hemp,  flax,  and  rape,  in  the  township  of  North 
Seaton.  The  defendants,  Pattersons,  a  modus  of  3s.  4d  in  lieu  of  tithe  of  hay  on 
a  farm  called  Blakemoor,  in  the  township  of  Creswell.  And  the  defendant,  Smith, 
a  modus  of  11.  7s.  Sd.,  iu   lieu  of  tithe  of  hay,  and  all  small  tithes,  on  a  farm  called 
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l)rivilei,'0(l  urder,  is  tliei'efure  [253]  exempt.  There  may  be  a  doubt  as  to  the  extent 
of  the  (Jrauge,  but  that  cau  l)e  ascertained  by  an  [254]  issue.  As  to  the  other  town- 
ships, I  say  that  a  clear  title  not  being  made  out  to  Killerby,  the  [255]  elaim,  (being 

High  and  Low  Hoiton,  in  the  township  of  Horton.  The  bill  was  afterwards  amended 
as  to  all  the  nioduses,  e.xcept  Smith's. 

Ill  support  of  this  bill,  the  plaintill'  put  in  the  following  ilociimentary  evidence  : 

1st.  Ta.xation  of  Pope  Nicholas,  in  1291.  "Woodhorne  liectoria,  751.  Vicaria 
eju.sdem  cum  capella  de  Horton,  501.     Fortio  de  Prioris  in  eadem,  41    18s.  3d." 

'■idly.  Ecclesiastical  Survey  of  26  Hen.  8.  "  Woodherne  Vicaria  valet  clare, 
211.  15s.  «d." 

3dly.  Ministers  Accounts,  32  Hen.  8.  "Coiiipas  Wittmi  Grene  Collectoris  tirma' 
ib'm  f)  tempus  pMfii.     Woddern  Rectoria. — Et  de  Cx"  de  lirma  grauo'  decimalii   j) 

granis  crescen'  :  in  anno  Regis  Hen.  viij.  xxx sic  dimiss  :  Johili  Cooke  p  indent,  dat. 

xvj.  die  .lulii  anno  R.  R's.  Hen.  octavi  xxx'""  p  termino  xxi  aiuio' solvend.  ad  terminos 
S'ci  Martini  ife  pur.  Ble.  ^l.  Virg.  p  e(|uales  porcones  D'.  vj.  £.  de  tirma  grano'  deci- 
malin.  Villa  de  Wetherington  p  granis  crescefi  in  Authumpuo  anno  xxxj'""  hie  nou 
res[)ondit,  eo  tjuod  inter  alia  dimitt'  Thome  Hilton  Militi  cum  firma  terr^  dominical 
put  in  (Ico  coiiipo  Firmarii  plene  liquet. 

[The  .same  excuse  was  returned  for  each  of  the  other  townships.]  Pencones  et 
Porcones.  Sed  de  X.iiij.  xiij".  iiij'.  de  annuali  pencone  exeunt  de  Vicaria  de  Wood- 
herne p  antiiini  composiconem  solvend.  ad  termin"  p'diii  hie  non  respondit  eo  quod 
Thomas  Burton  Clericus  Vicarius  &  Incumbens  ib'm  ptulit  coram  Commissionar'  Dom. 
Reg.  super  surreddiconem  Monasterii  pMci  vivsas  escript  sive  composicones  sigillo 
Epi  Dunolt.  coroborat  inspectq^  tenor  eo'diii  evident  patet  quod  Vicaria  de  Wood- 
herne consistere  debet  tin  racone  primar'  ordinaconis  qiri  confirmaconis  ejusdem  in 
(juinquagint  marc  sterling  et  non  ultra  et  si  aliq'  emolument  sive  pfieum  pvenien''  do 
exit  (lecimar  ili'm  p  dcm  Vicar  recep't  ultra  pdcam  summa  ipiincpiagint  marc  em'serit 
aut  in  exit  ejusileni  Vicai=  amuiatim  crcscerc  contigerit  ad  pprietarioi  spectal/t.  Kt  cj^ 
dcus  Vicarius  in  mintit  deciniar  et  alioi^  pficu  ad  eandeni  luiper  spcctant  ex  minima 
decasn  inhabilant  viilai'  ib'm  diet  Vicai^  ptineii  et  incola'  ik  mercato'  ib'm  nuper 
inhabitaii  adco  minorat  stmt  qd  totis  exit  pticua  dee  Vicaf  nunc  spcctani^  non  attingit 
ad  siunnia  quincjuagint  marc  ut  p'fertiu'  considerat  est  p  coniar  p"dict  qd  p'ilict  annual 
penco  respect'  quousq^,  &c. 

4tlily.  Grant  of  24  May,  7  Jac.  1st,  to  F.  Morrice  and  F.  Phillips,  de  omnes  illas 
decimas  nostras  gronorum  annuatim  et  de  temp,  in  temp,  cresc,  &c.  infra  villat.  ^^ 
campos  de  Woodhorn  ; — and  so  of  the  same  tithes  in  each  of  the  other  townships  in 
the  jiarish. 

.'itiily.  Parliamentary  Survey,  .\.l).  1654.  "The  parish  of  Wdnilhurn  is  a  vicarage, 
misupplied  witii  a  vicar,  worth  681.  per  annum.  —  lni])ropriati(in  in  the  hands  of  the 
Mercer's  Company  in  London,  worth  1001.  per  annum. 

(Jtlily.  Keceii)ts  of  successive  vicars  for  7s.  4d.  in  lieu  of  titiie  hay,  hemp,  and  lints, 
for  North  Seton  from  1701  to  1778;  and  Hsh  and  hay  moduses,  anfl  tithe  composi- 
tions, for  Blakcmuor  estate,  from  2i)  Septembei-  1752  to  1800.  Leases  by  Hen.  Lallon, 
vicar,  of  all  the  great  tithes  of  the  several  townships  of  Eiiat  and  West  Hartford  ;  and 
all  and  eveiy  the  petty  tithes,  moduses,  &c.  charged  upon  the  lands  belonging  to  the 
cha|)elry  of  Horton.  An  account  l)Ook,  referred  to  in  defendant  Smith's  answer,  kept 
by  Robert  Smith,  the  last  lessee  luider  l.iatton,  entitled,  Hartford  Tithe  Account,  com- 
mencing in  1783,  and  ending  in  1788.  And  three  terriers  ;  the  lirst  of  20  Decemlior 
1663,  describing  tiie  glebe  only  ;  the  second  of  5th  July  1788,  specifying  the  glebe, 
as  in  the  former,  and  the  com[)ositions,  moduses,  and  tithes  due  to  the  vicar,  and 
noting  that  turnips  and  potatoes  are  refused  ;  the  third,  of  5  August  17'.)2,  describes 
the  vicarage-house,  states  the  glebe  to  bo  85.V.  121'.,  and  cniuncralcs  various  small 
tithes. 

i!y  the  depositions  read  on  the  |)art  of  the  |ilainlill,  il  appeared  that  High  and 
Low  Horton  were  two  distinct  farms,  and  occn]iicd  by  two  distinct  tenants  ;  that  the 
occupier  of  High  Horton  hatl  ])aid  no  tithes,  but  a  sum  of  II.  6s.  in  lieu  of  tithe,  and 
that  the  occupier  of  Low  Hortou  paid  l)s.  in  lieu  of  tithe  ;  ami  that  the  average  yearly 
value  of  the  tithes  of  calves,  wool,  laml),  pig,  gee.se,  ami  hens,  wa,s  ai)oiit  2l.  for  High 
Horton  ;  that  in  .some  parts  of  the  parish,  tithe  of  turnips  and  potatoes  had  been  i)aid. 

The  evidence  on  the  part  of  the  defendants  was,  that  no  tithe  of  agisliuent  had 
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extended  o\er  the  whole  parish,  and  of  course  including  th.at  township,  is  too  large; 
and  [256]  therefore  the  plaintitl'  fails  ;  and  in  that  township  there  is  a  modus  clearly- 
proved  ;  so  that  no  tithe  in  [257]  kind  is  due  or  could  be  claimed.     As  to  Greenbury 

ever  been  paid  ;  and  that  the  vicar  had  said,  on  one  occasion,  that  he  was  not  desirous 
of  receiving  the  tithe  of  potatoes. 

Dauncey,  Whetherell,  and  Simpkinson,  for  the  plaintiff',  admitted,  that  a  vicar 
must  make  out  his  title  to  tithes  in  one  of  three  waj's  ;  by  endowment  or  grant:  if 
neither  could  be  produced,  he  must  give  evidence  of  its  existence  and  contents  :  or 
he  must  make  out  a  possessory  title  by  usage  or  actual  perception,  which  presumes  an 
endowment.  That  there  was  a  vicarage,  and  that  it  was  endowed,  is  clear  from  the 
documentary  evidence.  The  Ministers  Accounts  are  peculiarly  favourable  to  the 
plaintiff's  claim  ;  they  shew  that  nothing  was  claimed  by  the  Grown  but  corn  and 
I'rain,  and  that  the  whole  was  let  to  Sir  Thomas  Hilton  ;  and  if  agistment,  or  any 
tithes  beside  that  of  corn  and  grain,  had  been  reserved,  it  would  have  been  noticed 
there.  Turnips  and  potatoes,  indeed,  were  not  then  introduced  into  this  country ; 
and  it  would  be  a  gross  anachronism,  to  contend  that  such  tithes  had  passed  from  the 
Crown  to  the  terre  tenants,  as  suggested  by  the  defendant's  answer  :  agistment, 
though  an  ancient  subject  of  tithe,  has  not  been  rendered  in  the  north  till  of  late 
years  ;  they  cotild  not,  therefore,  have  passed  from  the  abbcj'  to  the  Crown.  The 
second  part  of  this  document  is  not  only  evidence  of  the  endowment,  but  also  of  its 
contents.  It  states,  "  that  a  pension  is  payable  out  of  the  vicarage  ;  which,  it  appears 
by  inspection  of  divers  writings,  ought  to  consist  (as  well  by  reason  of  its  primary 
oi'dination,  as  of  the  confirmation  of  the  same,)  in  fifty  marks  sterling,  and  no  more ; 
and  if  any  emolument  or  profits  arising  from  the  issue  of  the  tithes  there,  by  the 
said  vicar,  shall  happen,  beyond  the  said  sum  of  fifty  marks,  it  shall  lielong  to  the 
proprietors."  And  however  unintelligible  this  part  of  the  document  may  be  said  to 
be,  it  is  clear  from  it,  that  the  small  tithes  were  payable  to  the  vicar,  whatever  part 
of  them  he  was  entitled  to  retain  ;  and  even  if  he  had  himself  no  right  to  more  than 
fifty  marks,  it  is  a  right  conclusion  that  the  vicar  was  to  have  all  the  small  tithes.  It 
cannot  be  said  to  appear  by  this,  that  all  that  belonged  to  the  vicar  was  fifty  marks, 
payable  out  of  the  tithes  due  to  the  rector,  for  it  sets  out  with  stating  the  pension  as 
issuing  out  of  the  vicarage.  The  taxation  of  Pope  Nicholas  corresponds  with  it.  And 
the  gnmt  to  Morrice  and  Phillips,  who  were  vehicles  of  the  Crown,  for  the  purpose  of 
sale,  corroborates  this  view  of  it,  for  it  grants  the  tithe  of  corn  and  grain  only.  It  is 
plain  the  vicar  receives  the  tithe  of  hay  in  all  the  townships  except  Cowpon  ;  and 
where  bay  is  given,  agistment  is  never  kept  back  ;  no  one  ever  saw  such  an  endow- 
ment. The  Parliamentary  Survey  estimates  the  vicarage  at  681.,  more  than  double 
fifty  marks ;  and  the  impropriation  there  stated  to  be  in  the  hands  of  the  Mercers 
Company,  is  estimated  at  1001.  The  Crown,  the  Commissionei's,  and  the  Mercers 
Company,  claim  no  more  than  the  tithes  of  corn  and  grain  ;  and  there  is  not  an 
instrument,  or  any  other  evidence,  of  a  claim  of  any  of  the  small  tithes  of  the  parish 
by  any  other  per.son.  It  must  be  argued  then,  that  these  documents  prove  endow- 
ment ;  and  the  documents,  aided  by  the  u.sage,  prove  the  endowment  to  be  of  all  small 
tithes.  As  to  the  Smiths,  they  set  up  a  modus  of  11.  7s.  8d.  for  a  farm  called  High 
and  Low  Horton,  one  entire  sum,  for  one  entire  farm.  Whereas  the  plaintiff's 
evidence  shews  the  farms  to  be  distinct,  and  the  sums  distinct,  and  absurd  in  the 
amount  proved  b\^  us  ;  11.  (is.  and  9s.  were  the  sums  forty-four  yeais  ago,  i.e.  11.  15s. ; 
what  becomes  then  of  the  antiquity  of  the  modus  of  11.  7s.  8d  paid  since  ?  Though 
in  an  answer,  you  need  not  desci'ibe  the  boundary  of  a  farm,  pleaded  to  be  covered 
by  a  modus,  with  perfect  accuracy,  yet  3'ou  must  shew  that  the  farm  was  known,  and 
was  ancient;  but  here  there  is  no  character  of  identity  given  it.  Then  as  to  the 
usage,  perception  by  the  plaintill  of  all  small  tithes,  except  agistment,  and  turnips  and 
potatoes,  is  in  evidence. 

Fonblanque,  Martin,  Hall,  and  Meggison,  for  the  defendants,  contended,  that  what- 
ever the  testimony  might  be,  the  fair  result  of  the  evidence  was,  that  the  vicar  was 
not  entitled  to  all  the  small  tithes  ;  and  it  was  on  proving  himself  entitled  to  all 
alone  that  he  could  succeed.  Prima  facie,  the  rector  is  entitled,  and  a  vicar  must 
make  out  his  title  clearly,  and  independent  of  presumption,  in  his  favour.  What  is 
not  proved  to  be  granted  by  the  rector,  cannot  be  considered  out  of  him  ;  and  as 
tithes  of  agistment  has  never  yet  been  paid,  (for  that  is  a  fact  established  by  all  the 
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Ctraiige  lie  ul.su  fails,  alLhoiii;h  he  filaim.s  an  uiii[iialified  [258]  n'glit ;  and  therefore,  I 
think  that  each  of  the  bills  should  be  dismissed,  unless  he  takes  issues  ;  and  that  if  he 
should  fail  in  any  one,  he  must  fail  in  toto. 

evidence,)  the  fair  conclusion  is,  that  the  vicar  has  no  title  to  demand  it,  and  that  it 
still  belongs  to  the  re(;tor,  whoever  he  may  be.  The  documentaiy  evidence,  which  is 
in  all  eases  considoi'ed  inconclusive,  and,  as  held  by  Lord  Hardwicke,  will  not  destroy 
a  modus,  does  not  piove  enough  for  the  vicar.  It  only  proves,  that  corn  and  grain 
were  granted  to  Sir  T.  Hilton,  not  the  rectory  ;  and  if  agistment  were  not  intended 
to  pass,  it  remained  in  the  Crown.  And  as  to  the  usage,  the  perception  of  all  small 
tithes  has  not  been  shewn.  For,  not  to  mention  the  tithes  in  question,  the  vicar  has 
not  shewn  that  he  ever  received  the  tithe  of  milk,  orchards,  and  other  vicaiial  tithes; 
and  all  the  cases  go  on  his  being  entitled  to  all  the  small  tithes.  The  endowment  was 
to  amount  to  fifty  marks,  and  no  more,  as  appears  by  the  minister's  accounts  ;  and  all 
received  lieyond,  nuist  ha\'e  been  paid  over  to  the  proprietors. 

[diaham.  Baron.     How  do  you  reconcile  that  with  what  has  been  received  .'] 

(libb.s.  Chief  Bai'on.  The  document  assumes  that  the  vicar  was  in  the  receipt  of 
the  tithes  ;  tbe  vicai'  was  not,  therefore,  to  receive  a  dry  sum  of  money,  but  tithes,  to 
whomever  he  was  to  account  for  the  residue  in  money. 

If  a  conjecture  might  be  hazarded,  the  vicar  probabl}'  received  the  tithes  beyond 
that  sum,  on  account  of  the  rector,  and  the  rectory  is  certainly  yet  in  the  Crown  ;  for 
what  was  granted  to  Morrico  and  Phillips,  was  corn  and  grain  only,  and  not  the 
rectory.  Our  evidence  is,  that  no  such  tithes  have  ever  been  paid ;  not  in  non- 
decimando,  but  to  disprove  the  i-ight  of  the  vicar.  The  terriers  speak  of  some  certain 
small  tithes.  Imt  make  no  mention  of  all  small  tithes.  As  to  the  defendant.  Smith, 
the  occupier  of  High  and  Low  Horton,  though  his  defence  is  a  modus,  he  is  not  ])re- 
clnded  l)y  ha\ing  set  up  that  bar,  from  objecting,  in  this  stage  of  the  cause,  to  the 
vicar's  title  (CosI  v.  Jlell,  3  Atk.  497. — 3  Burn's  Eccl.  Law,  4Ul).  Now  he  has  pro- 
duced no  endowment ;  not  that  it  does  not  e.xist,  but  he  may  probably  do  better 
without  it :  nor  is  there  any  evidence  of  the  articles  of  which  the  alleged  endowment 
consisted  ;  it  might  have  been  of  glebe  alone,  of  pension  alone,  of  tithes  alone,  or  of 
all ;  but  we  cannot  presume  of  what.  The  first  terrier  shews  it  consisted  of  glebe 
alone  ;  the  second  adverts  to  the  ecclesiastical  rights,  modnses,  and  tithes,  where  due  ; 
but  the  terriers  are  all  unsatisfactory.  And  if  the  title  rest  on  usage,  that  caiwiot 
avail  the  vicar,  at  all  events,  as  to  Smith's  modus  ;  and  u.sage  against  endowment, 
may  even  take  away  the  right  of  a  vicar.  The  Court,  at  least,  will  not  decide  in  so 
doubtful  a  case,  in  the  absence  of  the  rector,  without  a  trial  at  law.  Vliarltou  v.  Charlton 
{'1  (4w.  715)  ;  Gariimts  v.  JluriMnl  (i  Cw.  14()2)  ;  Trans  v.  (Mon  (.'i,  4  Cw.  !;"){)(>,  12^3), 
twice  decirled  here.  If  the  rector  should  sue  the  next  day,  we  could  not  plead  that 
decree. 

((iraham,  Baiou.  I  do  not  remember  an  instance  of  calling  for  the  rector,  when 
it  (lid  not  ap])ear'  that  the  rector  claimed.  Every  endowment  must  be  pi'oved  ag.unst 
a  rector,  certainly.] 

The  modus  is  well  laid,  and  even  if  it  should  tuin  out  to  be  not  precisely  proved 
as  laid,  yet,  where  there  is  such  reasonable  ground  for  a  modus  as  here,  there  can  be 
no  deciee  in  Equity  ('/).  The  evidence  of  the  modus  is  not  broken  in  iqion  in  moie 
than  two  instances.  It  is  said,  they  have  destroyed  the  entirety  of  the  farms;  1ml 
they  have  only  proved  that  they  were  occupied  by  dill'erent  tenants,  not  that  they 
belonged  to  ditlerent  owners.  One  Delaval  is  stilted  to  bo  the  landloid  of  one  [jart, 
but  it  is  not  said  who  was  the  landlord  of  the  other  part;  and  it  lies  on  the  |)laintitV 
to  |)rove  that.  But  even  if  we  fail  in  strict  procjf  of  our  modus  as  laid,  it  is  by  their 
having  proved  another  foi'  us  ;  and  that  is  a  sullicient  ground  for  a  Court  of  lv|uitv 
refusing  to  grant  a  decree  of  tithes  in  kind,  where  there  is  so  strong  evidence  of  the 
existence  of  a  modus.     Scolt  and  Fciiwick  (.3  (iw.  1250).     J'Jkm.i  v.  JJunnrr  (2  ib.  f^dU). 

Dauncey,  in  reply. — 'J'lie  defendants  rely,  that  the  tithe  of  agistment,  and  turnips 
and  potatoes,  not  having  been  proved,  nomiuatim,  to  have  been  rendered  to  the  vicar, 
they  therefore  remain  in  the  rector,  against  whose  right,  in  his  absence,  they  ask  the 

(d)  }ycJili\.  Heal,  in  notis,  1  Cw  l.'Sl. — Colu.fv.  IFalnrr, ih.  172. — l>io<k\.Hidumhon. 
ib.  1:303. 
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[259]  Gkaham,  Baion.  I  shall  coiitine  myself  to  the  result  of  the  complicated  evi- 
dence produced  in  [260]  these  causes,  and  observe  ou  the  prominent  parts.  As  to  Byam 
and  Booth,  there  exists  no  difi'erence  [261]  of  opinion  ;  a  modus  of  41.  is  proved,  as 


Court  not  to  decide.  Our  evidence  is,  that  these  tithes  do  not  remain  in  the  rector ; 
for  each  portionist  of  great  tithes,  and  the  Mercers  Company,  in  whom  the  impro- 
priation is  shewn  to  be,  are  confined  to  corn  and  grain  ;  and  the  bailiff's  return,  which 
takes  notice  of  both  I'ectory  and  vicarage,  speaks  of  the  small  tithes  ;  and  there  is  no 
real  difference  between  "  the  small  tithes  "  and  "  all  small  tithes."  If  we  had  no  docu- 
mentary evidence,  the  parol  testimony  would  have  been  sufficient  for  our  case.  It 
is  said,  an  endowment  may  be  altered  in'  usage  ;  it  is  true,  it  may  be  diminished,  but 
it  may  also  be  increased.  Our  documentary  evidence,  the  leases,  and  receipts,  and  the 
depositions,  speak  of  the  small  tithes.  The  lease  to  Smith,  the  father,  is  of  "  all  small 
tithes  ;  '  and,  by  the  moduses  set  up,  particularly  by  Smith's,  they  admit  our  title  to 
everj'  species  of  small  tithes  ;  and  the  occupier  certainly  cannot  avail  himself  of  the 
special  nature  of  this  endowment ;  for,  whether  the  vicar  is  to  have  only  fifty  marks, 
or  more,  the  occupier  must  pay  the  tithes  to  him,  and  it  cannot  concern  him  to  inquire 
who  is  entitled  to  the  rest.  They  say  the  Ministers  Accounts  shew,  that  all  beyond 
that  sura  is  payable  to  the  proprietors  ;  but,  by  pi-oprietors,  may  be  meant  the  vicars 
themselves,  for,  as  far  as  regards  their  endowment,  they  stand  in  loco  rectoris. 
Actual  payment  of  the  tithes  in  question,  by  Swann,  for  nine  years,  is  in  evidence. 
The  cases  which  have  been  cited,  do  not  in  the  slightest  degree  bear  upon  the  present ; 
they  relate  chiefly  to  questions  of  jurisdiction.  In  Ganwn.<t  v.  Bernard,  the  question 
was  between  the  rector  and  vicar,  on  perception  of  agistment  tithe  :  and  thei'e,  it  is 
true,  a  trial  at  law  was  held  necessary  to  establish  the  fact. 

Smith's  modus  is  overthrown,  by  our  having  proved  the  farm,  by  them  alleged  to 
be  single,  to  be  two  distinct  farms  ;  the  tithes  for  which  were  paid  for,  prior  to  the 
time  of  the  payment  of  the  supposed  modus  of  11.  7s.  8d.  by  them,  in  sums  exceed- 
ing together  the  amount  of  that  modus  :  but  then  they  say,  that  by  having  proved 
such  payments,  we  have  set  up  such  a  probable  ground  of  modus  for  them,  as  will 
preclude  us  from  a  decree  of  tithes  in  kind,  and  entitle  them  to  an  issue.  But  the 
facts  of  the  cases  cited  by  them  in  support  of  that  argument  were  not  similar  to  those 
of  this  case.  There  the  moduses  were  brought  forward  by  the  plaintiff' ;  here  the 
passages  in  the  depositions  were  read  by  the  defendants,  notwithstanding  our  object- 
ing to  them  And  there  too  the  moduses  were  proved  to  have  been  immemorial  pay- 
ments, which  these  do  not  appear  to  have  been. 

GiBBS,  Chief  Baron,  this  day  delivered  the  judgment  of  the  Court.  Having  stilted 
the  case,  he  proceeded  as  follows  : 

The  original  bill  having  been  amended,  as  lo  all  the  moduses  except  Smith's,  the 
claim  is  reduced  to  the  tithe  of  agistment,  tui'uips  and  potatoes  only  ;  Smith's  modus 
is,  however,  still  denied.  The  defendants  all  negative  the  vicar's  title  to  those  tithes, 
and  Smith  says  further,  if  he  can  make  out  a  title,  I  can  also  piove  a  modus  of  1 1. 
7s.  Sd.  There  certainly  can  lie  no  presumption  enteitained  in  favour  of  the  vicar ;  he 
must  prove  his  case.  A  rector  is  prima  facie  supposed  to  be  entitled,  but  it  is  directly 
the  contrary  in  the  case  of  a  vicar  ;  his  title  can  only  be  shewn  by  endowment,  or 
perception,  which  will  be  admitted  to  supply  the  want  of  endowment ;  and  where  it 
appears,  that  he  has  uniformly  received  all  the  small  tithes,  there  can  be  no  ditticulty 
in  his  making  out  his  claim.  But  the  cases  have  gone  further,  deciding,  that  where  a 
title  is  made  out  by  the  vicar  to  all  sm.all  tithes,  he  is  entitled  to  whatever  tithes  are 
legally  of  that  description,  although  not  before  paid  :  and  where  tithes  of  modern 
introduction,  or  other  small  tithes,  have  not  been  received,  it  will  be  presumed  it  was 
because  no  occasio;;  occurrerl.  It  has  been  again  and  again  determined,  that  tithes  of 
modern  introduction  are  vicarial  tithes  ;  that  is  the  case  of  turnips  and  potatoes,  and 
though  of  field  cultivation,  they  are  still  such.  Agistment  is  also  a  tithe  which  was 
not  rendered  in  the  North  till  lately.  Fitzherbert's  Nat.  Brev.  has  an  authority,  that 
tithe  of  agistment  is  not  due.  (Ch  Writ  of  Consultation,  No.  .53,  Letter  G.  and  also 
the  marginal  notes.)  The  marginal  notes  are  Sir  Wadham  Windham's,  those  at  the 
bottom  are  Sir  Matthew  Hale's.  But  that  must  mean  agistment  of  profitable  cattle  ; 
withijut  that  explanation,  surh  an  authority  is  calculated  to  mislead.  If  then  we 
find  a  vicar  receiving  small  tithes,  and  no  one  else  receiving  any  jjortion  of  the  small 


2  PRICE,  262.  BYAM     V.   BOOTH  91 

laid,  for  all  manner  of  titbe  payable  so  the  vicar  ;  and  I  think  [262]  there  is  such 
evidence  of  long  continuance  of  that  payment,  as  rcquii'es  an  issue.  So  in  the  last 
cause,  [263]  the  defendants  have  made  out  their  case.    We  all  think  there  is  something 

tithes,  it  is  to  he  presumed  he  is  endowed  of  all  (</).  Some  cases  go  further,  where 
the  rector  has  received  some  small  tithes,  and  the  vicar  all  the  others  ;  and  a  mistake 
may  account  for  the  rector's  receipt. 

Now  the  first  question  here  is,  has  the  vicar  shewn  that  he  was  endowed  of  all 
the  small  tithes?     If  so,  though  not  rendered  to  him,  yet,  not  having  been  received 
by  any  one  else,  he  is  entitled  to  demand  them.     The  evidence,  then,  is  next  to  be 
considered.     The  first  document  is  the  taxation  of  Pope  Nicholas,  in  1291  :  "Vicarage 
of  Woodhori),  501. ; "  and  this  is  produced,  to  shew,  princi])ally,  that  the  vicarage  was 
then  endowed:  but  it  also  states,  "  Poitio  Prioris  de  Tynemouth  in  eadem  '     What- 
ever this  was,  it  was  payable  out  of  the  vicai-age  ;  it  cannot,  therefoie,  refer  to  ;uiy 
thing  of  which  the  vicar  was  not  endowed  :  for  instance,  if  he  had  been  endowed  of 
all  small  tithes,  except  agistment,  turnips,  and  potatoes,  they  would  not  have  been  a 
charge  on  the  vicar,  but  excepted.     Then  we  have  the  Ecclesiastical  Survey  of  20 
Hen.  VIII.  ;  by  which  it  appears   to  have  fallen  to  211.  15s.  8d.     The  next  is,  the 
Ministers  .Accounts  of  31  Hen.  VHI ,  the  year  after  the  dis.solution  of  the  monastery 
to  which  this  living  belonged.      That  document   it  is  material  to  attend  to,  for  it 
is  almost  impossible  that  an}'  thing  should  have  pa.ssed  out  of  the  Crown  in  that 
short  period.      In  those  accounts,  tithes  of  corn  and  grain  only  are  accounted  for 
by  the  minister.     They  are  stated  to  be  in  lease  to  Sir  Thomas  Hilton  ;  and  there 
is  no  mention  any  where  made  by  them,  of  any  of  the  small  tithes  being  due,  which 
is  a  very  strong  argument  that  nothing  of  that  sort  was  in  the  Crown.     The  leases  to 
Hilton  are  al.so  produced  ;  anil  there  is  no  mention  of  any  small  tithes  there.    Pensions 
and  portions  are  also  mentioned  m  these  accounts, — "de  annuali  pensione  exeunte  de 
Vicaria  de  Woodhorne.'     Tiie  same  observation  that  I  made  on  the  taxation  of  Pope 
Nicholas,  applies  here  ;  the  difference  of  the  amount  is  not  material.     Minutie  decimie 
are  afterwards  mentioned.     Those  words  not  only  include  all  small  tithes,  but  they 
ahso  shew,  that  the  attention  of  these  ollicers  was  called  to  small  tithes  ;  and  they 
could  not  have  omitted  to  mention  them,  if  any  part  belonged  to  the  Crown.     The 
wording  of  this  document  has  been  the  subject  of  much   criticism,  but  it  has  not 
rendered  it  clearer.     Some  parts  of  it,  however,  ai'C  sufliciontly  clear,  and  shew  that 
tiie  rector  was  entitled  to  the  pension  only.    The  excuse  of  the  baililf  is,  that  the  farm 
of  the  grain-tithes  had  been  demised.      It  has  been  argued,  that  the  vicar  has  been 
shewn  by  these  accounts  to  have  had  only  fifty  marks,  and  that  the  rest  was  in  the 
rector  ;  but  it  is  impossible  to  reconcile  that  argument  with  any  part  of  the  document. 
The  most  disadvantageous  construction  which  I  can  give  it  against  the  vicar  is,  that 
he  is  accounta])le  to  the  rector  for  the  excess  ;  though  I  do  not  say  that  that  is  the 
construction  :  but  if  it  were,  he  would  be,  in  that  case,  entitled  to  receive  all  the 
tithes,  and  would  be  accountable  in  value,  not  in  kind,  for  the  excess;  for  j'ou  could 
not  divide  these  tithes,  and  .say  which  should  i-eceive  cari'ots  and  which  potatoes  :  so 
that,  be  that  as  it  may,  the  Vicar  would  still  Ite  entitled  to  all  he  seeks.     The  grant 
to  Morricc  and  Phillips,  shews  that  nothing  but  grain  was  its  subject.      The  Parlia 
mcntary  Survey  of  1054,  states  the  parish  of  Woodhorne  to  be  a  vicarage,  unsupplied 
with  a  minister,  .and  worth  per  ainium,  three-score  and  eight  jjounds  ;  and  that   tlie 
impropriation  is  in  the  Mercers  Comjjany.      As  to  the  rest  of   those  documenls,  it 
ap|)ears  from  them,  that  neither  the  Abbey,  tiie  Crown,  nor  the   persons  dei'iving  title 
under  the  Crown,  had  ever  claimed   the  small   tithes  ;  and   thus  they  shew   that  the 
vicar  is  entitled.     But  then  what  is  the  evidence  of  usage!  for  an  cndowmcnl   nuiy 
even  be  altered  liy  u.sage.     Now  let  us  see  how  this  is.      W'e  have  the  vicar's  receipts  ; 
those  relating  to  Blakemoor  are  for  fish  .and  hay  nuxlu.ses,  .uid  for  certain  other  small 
tithes.     These,  and  the  leceipts  foi-  North  Seton,  from    1701   to  1778,  shew  LJie  vicar 
entitled  to  small  tithes,  an<l  also  to  tithe  of  hay.     Then  we  come  to  the  leases  of  the 
vicaiial  tithes  :  that  of  the  17th  November  178:5,  is  of  "all  and  every  the  petty  tithes," 
for  five  years,  to  Robert  Smith,  the  father  of  the  defendant  Smith  ;  but  at  the  expira- 
tion of  two  years,  that  is  in  November  1785,  a  new  lease  is  grunted  to  him  by  i<attou, 

(</)  (Jlaii-u  V.  Stapler,  3  Gw.  926. — CartwrujhI.   v.    Raihji,  '^  (Iw.   9.38. — Jciemi/  v. 
Stramjiwap,  3  Gw.  1173.— ruyiic  v.  rowlell,  3  Gw.  1247. 
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of  a  claim  as  to  Greenbmy  [264]  Grange,  that  may  require  investigation  as  to  its 
extent  In  that  suit  there  are  two  defendants,  who  swear  that  they  believe  that  the 
500  acres  which  they  hold  were  part  of  the  abbey  ;  and  claim,  by  31  H.  VIII.,  the 
advantage  of  being  exempt  from  tithes  in  the  hands  of  the  owner.  They  have  given 
[265]  some  evidence  of  the  extent  of  the  Grange  :  though  I  think  that  the  land  mnst 
have  been  greatly  added  to  in  modern  times  :  but  that  may  be  tried.  These  two 
parts  of  the  case  Ijoing  dismissed,  introduces  the  general  qnestion,  and  I  cannot 
but  be  surprised  that  the  objection  taken  has  received  the  authoi-ity  it  has  :  for 
I  should  have  thought  the  course  was  too  well  understood.  I  have  not  sought 
authorities;  for  no  man  ever  heard  of  a  rector's  bill,  where  the  plaintift'  was  to  tind 
out  what  moduses  exist  He  stands  on  his  common  law  right.  A  vicar  must  shew 
endowment  or  usage,  but  either  may  be  within  time  of  memory.  Enjoyment  is 
tantamount  to  an  endowment ;  but  when  that  is  once  shewn,  he  stands  as  a  rector 
would,  and  has  then  a  right  to  put  the  defendant  to  prove  his  exemption.     If  not, 

the  vicar,  for  ninety-nine  years,  if  he  should  so  long  live  ;  his  acceptance  of  which  is 
an  extinguishment  of  the  first  lease.  The  tithes,  which  ai-e,  in  part,  the  subject  of 
the.se  leases,  are  expressed  to  be  pavable  out  of  lands  in  the  chapelry  of  Horton,  where 
Smith's  lands  and  .Swaini's  lie.  From  the  tithe-book,  kept  by  1\.  Smith,  he  being  now 
the  lessee  of  the  vicar,  it  appears  he  uniformly'  from  178.3  to  1799,  received  all  the 
small  tithes.  This  book  speaks  of  the  \icar's  title  to  all  small  tithes,  and  not  as  to 
any  modus  for  them.  Then  we  have  the  depositions  ;  and  from  them  it  appears,  that 
the  vicar  received  small  tithes  from  all  the  different  districts,  if  that  were  necessary 
to  be  shewn.  Then  how  does  this  case  stand?  From  the  dissolution,  we  find  that 
the  Crown,  and  those  deriving  title  under  it,  have  never  claimed  more  than  the 
tithe  of  grain  ;  and  that  there  is  a  pension  payable  to  them,  issuing  out  of  the  vicarage. 
That  the  minutse  decim;e  were  a  part  of  the  endowment  there  is  very  strong  presump- 
tion ;  but  when  it  appears  that  the  vicar  has  been  in  the  constant  perception  of  all 
small  tithes,  except  agistment,  turnips,  and  potatoes,  it  puts  the  case  beyond  all  doubt. 
Mr.  Hall  suggested,  that  the  endowment  was  kept  back  ;  that  was  expressly  denied, 
as  far  as  his  knowledge  went,  liy  Mr.  Dauncey,  and  we  cannot  presume  it.  Several 
cases  have  been  pressed  on  us  by  Mr.  Hall,  to  get  an  issue.  But  that  of  ('hiirlton  v. 
Charlfov  (2  Gw.  715)  only  shews,  that  perception  must  be  proved  by  him  who  claims 
certain  tithes  :  no  doubt,  except  he  be  a  rector,  such  proof  does  lie  on  him.  Tivvis 
V.  Oxton  (3  ib.  1066.  4  ib.  1293)  was  also  strongly  pressed  on  us  as  a  decision;  but 
I  think  that  it  does  not  bear  at  all  on  the  present  case.  Each  Court  was  correct,  in 
the  view  it  took  of  that  case  ;  but  which  view  the  evidence  supported,  I  do  not  enquire. 
The  other,  Garnoiu  v.  Ileniard  (4  Gw.  1462),  is  wholly  unlike  the  present  case.  There 
there  was  no  pretence  to  say  that  the  vicar  was  entitled  to  all  small  tithes.  That 
was  a  contest  between  a  rector  and  vicar,  and  proof  was  adduced  of  the  rector  having 
received  tithe  for  lamb  and  wool  ;  on  which  it  was  disputed,  whethei-  it  was  not  for 
agistment,  besides  its  being  an  immediate  question  between  them  alone,  and  the  vicar 
not  having  all  small  tithes.  We  do  not  therefore  meet  on  either  of  those  cases  ;  as 
the  fail'  result  of  the  evidence  here  is,  that  the  vicar  was  entitled  to  all  the  small 
tithes,  and  the  bill,  as  now  filed,  is  for  agistment,  turnips,  and  potatoes.  As  to  the 
evidence  of  the  vicar  having  said  he  did  not  wish  to  take  the  tithe  of  potatoes,  it  was 
only  a  good-natured  declaration,  and  cannot  break  in  on  any  right.  The  title  then 
being  thus  disposed  of,  including  hay,  which  I  think  Mr  Hall  was  entitled  to  question, 
the  next  subject  of  consideration  is  the  modus  for  High  and  Low  Horton  Farm,  of 
II.  7s.  8d.  I  do  not  now  di.scuss,  if  the  modus  be  properly  laid  ;  but  it  was  indispens- 
ably necessary  for  the  defendant  to  prove  it  correctly,  whatever  laxity  might  be 
allowed  in  laying  it  But  he  rests  on  his  arms,  and  tries  what  the  plaintiflT  will  do 
for  him;  and  that  evidence  was  untowaid,  for  what  was  called  one  farm,  turns  out 
to  be  two  farms  :  and  it  having  appeared  who  was  the  owner  of  one  farm,  it  lay  on 
the  defendant  to  shew  who  was  the  landlord  of  the  other.  It  also  appeai'ed,  that  two 
sums  were  paid,  exceeding  together  the  alleged  modus.  But  Mr.  Hall  says,  if  I  have 
not  proved  my  modus,  you  have  proved  one  foi-  us,  and  so  are  out  of  Court.  Now 
it  cannot  fairly  be  shewn,  that  any  such  thing  is  proved.  Therefore  the  plaintiff'  is 
entitled  to  the  account  prayed  ;  lint  not  bevond  six  years  from  the  time  of  filing 
the  bill. 

Decree  accordingly,  witii  costs. 
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what  would  ))c  the  duty  of  a  vicar?  he  must  go  ahout  to  enquire  whether  any  exenip- 
lion  exists,  lest  his  bill  should  lie  dismissed.  It  is  said,  he  may  amend,  when  the 
answer  comes  in  ;  l)ut  hy  doing  so,  he  would  admit  what  could  not,  perhaps,  be  proved. 
Without  looking  into  cases,  this  of  itself  satisfies  my  mind  :  the  argument  is  not 
(inly  perfectly  novel,  but  conti-ary  to  my  idea  of  right  reasoning.  This  is  quite  distinct 
from  proving  a  piesciiption  at  common  law,  where  great  strictness  is  required,  both 
a.-:  to  stating  and  proving  it.  If  an  occupier  sets  up  a  modus,  he  indeed  must  prove 
it  as  laid  ;  but  a  rector  is  entitled  to  put  his  right  generally.  What  endowment  ever 
mentions  moduses  or  exemptions  ?     It  lies  on  the  party  to  prove  them. 

We  come  then  to  the  consideration  of  Byam  and  [266]  Lmcson.  The  defendant 
admits  the  plaintiff's  title,  except  as  to  corn,  hay,  and  agistment ;  which  latter  he 
claims  as  a  portionist,  and  says  he  is  entitled  under  the  portions  payable  to  the  abbot 
out  of  the  vicarage. — (His  Lordship  here  went  through  the  doeumentaiy  evidence 
which  mentions  those  portions.) — Then  a  <iuestion  arises,  as  to  what  species  of  tithe 
the  portions  were  payable  foi- ;  but  whatever  they  were,  they  did  not  form  the  rectory  ; 
and  therefore  it  was  necessary  that  he  should  prove  what  they  were.  Had  he  brought 
an  action,  he  must  have  done  so,  otherwise  he  would  have  been  nonsuited.  Now  he 
a?id  all  his  tenants  admit  that  the  vicar  was  entitled  to  all  tithes,  except  agistment ; 
that  must  therefore  be  expressly  shewn  to  belong  to  the  rector.  An  impropriator 
differs  from  a  rector  in  one  material  respect ;  for  a  rector  may  stand  on  his  common 
law  right,  but  an  impropriator's  title  must  lie  shewn  ;  and  no  proof  is  offered  of  bis 
having  enjoyed  any  tithe  beyond  corn,  grain,  and  hay.  The  suit  between  Byam  and 
Crowe,  is  confined  to  Ellerton-upon-Swale.  The  defence  rests  mainly  on  the  dimission 
of  Archbishop  Zouch,  in  1344. — (Here  his  Lordship  commented  on  the  other  documents, 
and  stated  that  the  result  did  not  establish  the  object  of  shewing  the  tithe  of  agist- 
ment in  the  defendant  ;  he  also  intimated,  that  the  word  Catterick,  in  the  act  of 
Archbishop  Zouch,  might  have  crept  in  by  mistake  for  Colbourne.) — The  case  is  thus 
reduced  to  the  cHect  of  the  word  hcrli;igium,  in  the  lease  to  Sandys,  on  which  too 
much  reliance  has  certainly  been  placed  ;  foi',  ilown  to  35  Eliz.  there  is  no  [267] 
evidence  of  any  right  in  the  frown  to  agistment.  I  do  not  feel  it  necessary  to  go 
into  the  dclinitions  of  fo-ni  and  herlwgii  ;  dolinitions  in  law  are  extremely  dangerous. 
Agistment  is  not  the  tithe  of  heibage,  strictly'  ;  but  grass  fed  by  the  mouths  of  barren 
cattle.  In  many  parts  the  grass,  though  cut,  is  not  made  into  hay.  But  suppose  it 
meant  more  ;  why  do  we  not  see  some  proof  that  Sandys  got  any  thing  more  than  hay  I 
he  should  have  proved  that.  Men  had  no  idea  of  the  tithe  of  agistment  in  the  North, 
in  those  times  ;  and  the  6s.  8d.  rent  is  expressed  in  the  Ministers  Accounts,  to  be  for 
the  tithe  of  hay.  Then  we  come  to  Crowe's  family  ;  what  evidence  is  there  that  they 
had  all  the  lands  in  Ellerton  /  Nothing  is  done  to  prove  the  claim  extends  to  agist- 
ment;  nor  is  there  any  evidence  of  their  having  ever  claimed  it:  and  no  ministei'  of 
the  Crown  ever  thought  of  such  a  right,  or  acted  as  if  he  had.  On  these  gi-ounds, 
I  think  no  title  is  shewn  iii  the  defendant,  to  take  it  out  of  the  vicar.  Then  1  Hud, 
in  the  ancient  causes,  no  resistance  to  the  vicar's  gcnci'al  right ;  and  he  has,  in  every 
township,  taken  the  only  tithe  that  looks  like  it,  anrl  which  he  could  only  leceive, 
dc  jure,  as  agistment,  that  is  the  tithe  for  lambs  and  sheep  ;  no  resistance  lieing  made 
on  the  giound  that  it  was  not  a  wool  tithe.  I  therefore  thiidc  that  no  title,  oi'  shadow 
of  title,  is  shewn  by  those  who  resist  this  claim  under  an  impropriation.  The  Begare 
tithes,  alluded  t«  in  the  inquisition,  meant  great  tithes,  or  nothing.  'I  he  vicar, 
therefore,  was  entitled  to  all  tithes  not  enjoyed  by  the  rector;  and,  inter  alia,  to 
agistment. 

[268]  I'lloMSfiN,  Chief  15aron.  The  npiiii'iii  that  has  fallen  from  imc  (if  the  Court, 
respecting  the  mainiei-  in  which  the  \icar's  claim  is  laid,  1  do  not  consider  consonant 
with  the  general  rules  or  practice  of  a  Court  of  Ivpiity  1  do  not  ap])rohend  tli.il 
such  a  rule  ever  existed,  as  th.at  a  plaintill'  who  claims  too  l.irgoly,  fails  altogetluM'. 
A  vicai'  who  claims  tithes  throughout  a  ])aiish,  may  establish  his  case  by  proving  his 
right  in  part;  though,  in  matters  of  prescription  at  common  law,  the  rule  is  very 
different.  In  bills,  whcthei'  by  rector  or  vicar,  the  phiintill's  failing  as  to  p.irt,  does 
not  invalidate  the  rest  of  his  case,  as  ia  proved  by  every  day's  jiractice.  The  only 
effect  of  such  a  laxity  of  pleading  is,  the  punishing  him  with  costs,  and  that  only 
where  it  is  clear  that  the  vicar  is  not  entitled  But  I  do  not  think  that  he  has  laid 
his  claim  too  largely,  or  f.ailcd,  in  the  present  instance.  We  are  agi'ced,  as  to  an  issiu- 
on  the   modus  for  Killei'by  ;  .mil  on   the  exemption  set  up  in   liyain  v.   Fnurell,  for 
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(Tfeenbury  Grange:  but  it  l>y  no  means  follows  that  he  has  failed  on  those  points, 
or  that  tlie  Court  thinks  so.  There  are  difficulties  on  both  sides  ;  and  tlierefore  the 
questions  are  fit  for  the  interposition  of  a  Jury.  The  witnesses,  and  the  depositions 
in  the  suit  given  in  evidence,  do  not  greatly  advance  the  truth  of  the  case.  The  exact 
question  is  not  well  known  :  a  payment  of  41.  seems  to  have  been  insisted  on,  but 
whether  the  suit  was  instituted  to  establish  it,  or  for  what  other  purpose  the  bill  was 
filed,  is  not  quite  clear.  A  great  deal  of  evidence  has  been  given  to  support  the 
modus  ;  though  one  person  stated  his  recollection  of  the  commencement  of  it  as  a 
composition  ;  but  he  was  very  young  then. 

[269]  As  to  the  Greenbury  Grange,  there  is  evidence  of  a  confirmation  to  the 
Abbey  of  Fountains  of  what  they  had  in  Greenbury  :  but  what  they  had  is  a  question  : 
therefore,  whether  they  had  these  lands,  and  of  what  extent  they  were,  must  be  the 
subject  of  an  issue. 

Then  arises  the  general  question  of  agistment,  between  Byam  and  Lawson,  Crowe, 
and  Wood  ;  and  it  is  confined  to  that.  It  is  admitted  that  the  plaintift'  is  entitled 
to  all  the  tithes,  except  corn,  hay,  and  agistment.  In  all  the  causes,  an  attempt  is 
made  to  establish  a  title  in  the  defendants  to  agistment.  It  is  visible,  however,  that 
they  have  difficulty  in  stating  how  they  became  entitled.  In  support  of  this  answer, 
there  is  not  a  tittle  of  evidence  of  a  title  derived  from  the  Crown,  except  as  to  the 
great  tithes,  for  which  originally  a  rent  of  101.  per  annum  was  paid  ;  but  that  rent 
was  paid  expressly  for  the  great  tithes,  and  the  great  tithes  only.  The  grantee 
purchased  that  101.  afterwards,  of  the  Crown  Some  of  the  defendants  joining  Sir 
John  Lawson,  are  the  tenants  of  other  persons,  who  say  their  landlords  are  entitled  ; 
but  there  is  no  proof  of  that,  or  of  any  title  in  the  Duke  of  Leeds.  One  defendant 
there  is,  however,  (Dodd)  whose  defence  is  material.  He  says,  one  Robert  Bower  is 
entitled  to  the  great  tithes  and  agistment  in  Tunstall ;  but  there  is  no  evidence  of 
any  payment  to  Mr.  Bower.  The  answer  in  Byam  v  Crowe  is  material,  the  defence 
being  apparently  stiengthened  by  the  word  herbagium  having  been  introduced  in  the 
grant  to  Crowe's  predecessors.  There  is  no  [270]  conveyance  of  agistment  proved, 
however,  unless  it  passed  by  the  grant  of  James  I.  of  hay  and  herbage  to  Sandys,  on 
what  I  call  a  speculation.  AVhat  possession  Sandys  ever  had  of  agistment,  does  not 
appear.  There  was  afterwards  a  grant  to  Phillips  and  Moore,  by  the  same  descrip- 
tion. Let  us  suppose,  therefore,  that  the  true  construction  of  herbagium  was  agist- 
ment ;  what  possession  has  there  been  here?  None  at  all  is  shewn.  That  herbagium 
means  agistment,  in  many  cases,  there  can  be  no  doubt ;  but  the  term,  however,  is  not 
fully  settled  by  the  glossaries :  yet,  it  by  no  means  follows,  that  here  it  necessarily 
imported  agistment.  In  the  Ministers  Accounts,  in  31st  Hen.  VIII.  as  to  Ellerton, 
nothing  is  accounted  for  but  4-31.  ;  and  it  appears  what  that  was  for  ; — "  Richard 
AV halley,  farmer  of  the  tithe  of  corn  of  Ellerton."  Hay,  therefore,  was  not  given  ; 
and  that  might  be  the  object  of  Mi-.  Sandys's  purchase.  There  are  many  eases  among 
the  records  where  herbagium  can  only  mean  grass,  as  contradistinguished  from  agist- 
ment, or  grass  eaten  by  the  mouths  of  cattle. — (His  Lordship  here  took  notice  of  the 
various  senses  in  which  the  word  appeared  to  be  used  in  the  several  documents  before 
the  Court.) — Such  uses  of  the  term  in  the  documents  produced  are  decisive  of  its 
meaning  grass,  till  made,  and  then  it  is  called  hay  :  There  are  also  many  instances  in 
the  books  of  strong  contrast  between  herbagium  and  agistamentum.  It  does  not, 
therefore,  follow,  that  herbagium  was  meant  to  convey,  or  did  convey,  more  than 
fcenum,  although  it  might.  I  think  herbagii  meant  no  moie  than  feni.  The  question, 
therefore,  is,  what  [271]  title  the  plaintift'  has  made  out  to  it,  for  none  of  the  defen- 
dants have  ;  and  Crowe's,  if  he  had,  would  only  extend  to  Ellerton  :  and  I  think  the 
vicar  has  made  out  that  title  which  is  usually  expected,  where  no  endowment  is  pro- 
duced. He  shews  the  rector  only  had  what  is  called  great  tithes.  Pope  Nicholas's 
Taxation,  the  Ministers  Accounts,  and  I']cclesiastical  Survey,  shew  the  vicar  possessed 
of  the  small  tithes  and  privy  tithes  ;  and  that  title  is  not  lessened,  I  think,  by  men- 
tioning what  are  in  the  Easter  Book,  which  generally  are  very  small  ;  for  that  has  not 
confined  the  tithes  to  those  there  mentioned.  But  it  is  admitted  in  all  the  causes, 
that  the  vicar  is  entitled  to  and  has  received  all  small  tithes,  except  agistment,  and 
no  other  person  has  been  shewn  to  have  received  that.  Now  it  is  a  common  rule, 
that  if  you  shew  that  the  vicar  has  received  all  that  has  been  paid,  he  must  be  taken 
to  be  entitled,  not  only  to  those,  but  all  others  of  new  introduction,  although  never 
before  paid.     The  vicar,  therefore,  ha\ing  made  out  his  title,  and  no  sufficient  defence 
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))oinf;  set  up  ;  there  must  be  a  decree  for  the  plaintiH',  for  all  tithes  in    each  case, 
except  Killeiby  and  (ireeiilimy  <}range,  which  will  be  the  subject  of  issues. 
Costs  reserved,  till  the  issues  tried. 

[272]  PiiEvosT  t).  Benett  and  Others.  Monday,  •29th  April  1816.— A  modus  of 
.'id.  a  year  for  every  cow,  and  6d.  for  every  calf,  in  lieu  of  the  tithes  of  cows,  calves, 
and  milk,  is  good. — A  modus  of  Id.  a  year,  in  lieu  of  the  tithe  of  gardens,  is  good, 
and  may  be  so  pleaded,  without  stating  that  it  is  payable  for  ancient  gardens. — 
As  to  the  fact  of  the  moilus  being  payable  for  gardens  generally,  or  ancient 
gardens,  the  .lury  will  be  directed  to  take  that  into  their  consideration,  and  the 
.ludge  to  endorse  the  postea  accoi'ding  to  their  verdict. — Where  there  are  several 
i.ssnes  directed,  and  some  are  found  for  the  plaintiff  and  others  for  the  defendant, 
the  parties  will  l)e  allowed  costs  on  the  issues  found  in  favour  of  each,  and  must 
pay  them  where  the  issues  are  found  against  him. 

The  plaintiff,  as  vicar  of  Tisbury,  (Wilts)  claimed,  by  his  bill,  the  great  and  small 
tithes  of  the  parish,  in  kind,  due  from  the  defendants,  occupiers  of  land  therein. 

The  answer  admitted  the  plaintiff's  title  to  tithes  generally  ;  but  insisted  on  the 
following  payments,  as  modiises  'in  lieu  of  the  tithes  of  cows,  calves,  milk,  heifers, 
gai'dens,  eggs,  and  poultry  resjjectively  ;  that  is  to  say,  the  sum  of  3d.  a  year  for 
every  cow,  and  Gd.  for  every  calf,  in  lieu  of  the  tithes  of  cows,  calves,  and  milk  ; — the 
sum  of  lid.  a  year  for  eveiy  heifer, — the  sum  of  Id.  a  year  in  lieu  of  the  tithes  of 
gardens, — and  the  sum  of  Id.  a  year  for  eggs,  in  lieu  of  the  tithes  of  eggs  and 
poultry." 

As  to  the  garden  modus,  the  plaintiff',  hy  amendment,  charged,  that  the  defendant 
Benett  had  recently  converted  about  two  acres  of  pa.sture  land  into  a  garden,  and  that 
the  modus  pleadeil,  if  it  had  ever  existed,  could  only  apply  to  ancient  gardens  :  which 
he  admitted,  stating  that  he  did,  at  the  same  time,  convert  an  old  garden,  consisting 
of  three  acres  and  upwards,  into  meadow  or  pasture,  from  whence  the  plaintitl'  had 
taken  tithe  of  hay  in  kind.  [273]  The  depositions  for  the  plaintiff  went  to  prove, 
that  the  payments  had  been  broken  in  upon,  and  varied  ;  and  that  larger  sums  had 
been  paid  at  ditlerent  times,  for  the  tithes  alleged  to  be  covered  by  (lie  moduses,  such 
as  .'is.  for  tithe  cf  cow  and  calf,  and  Is.  for  f;ardens. 

Wetheiall,  and  Spence,  for  the  plaintiff,  contended,  that  the  modus  of  9d.  for  cow 
and  calf  was  i-ank.  They  objected  also  to  the  laying  the  modus  of  a  penny  foi'  gardens 
generally. 

r)auiicey,  and  Oaniell,  for  the  (Jcfendants. 

TnuMMON,  Chief  Baron.  The  bill  claims  all  the  great  and  small  tithes  arising 
from  the  different  hamlets  within  the  parish  of  Tisbury.  It  is  not  fjuite  clear,  whether 
all  the  tithes  of  corn  and  grain  were  received  by  the  plaintiff;  but,  according  to  my 
recollection,  a  balance  was  admitted,  by  the  defendant,  to  be  due  on  an  account  current ; 
anfl  if  so,  the  plaintiH'  will  be  entitled  to  have  an  account  of  all  such  tithes  as  are 
not  covered  by  the  moduses  which  have  been  .set  up. — (His  Lordship  then  stat<;il  the 
moduses  from  the  answer). — The  .'Jd.  for  every  cow,  and  Gd.  for  every  calf,  })avaiile  in 
lieu  of  tithes  of  cows,  calves,  and  milk,  make  o\w.  entire  modus  in  icspect  of  those 
different  articles.  The  peiniy  for  gardening  is  laid  geneially,  without  taking  any 
distinction  of  the  garden  being  ancient  or  modern.  The  evidence  on  these  moduses, 
though  not  very  distinctly  read,  seems,  as  the  Court  iniderstood  it,  to  be  suflicient  to 
inrluce  us  to  grant  [274]  issues,  if  we  should  be  of  opijiion  that  they  are  well  laid. 

We  are  then  to  consider  what  objections  there  are,  in  point  of  law,  to  the  moduses, 
to  oblige  the  Court  to  over-rule  them. 

It  was  contended,  that  the  entire  moilns  of  M.  for  a  cow,  and  (id.  for  a  calf,  (laid 
as  one  entire  modus,)  was  rank,  and  that  the  Court  were  i)ound  to  take  notice  of  th.il 
rankness,  without  resorting  to  an  issue  ;  and  the  case  in  ISunbury,  of  Franklainl,  v. 
The  Moxic.r  and  Hirthnv  nf  St.  drd.in  (Hiuib.  78),  was  cited.  I'ut  there  the  sums  wen; 
payable  as  rli.stinct  moduses  The  fiist  was  i2d.  for  a  milch  cow  ;  the  second,  Gd.  for 
every  calf  killed  and  sold  :  both  of  which  arc  said  to  have  been  held  rank  lint  in  a 
note  to  the  same  case,  it  is  said,  that  a  modus  of  Gd.  for  a  c.ilf  had  been  subse(|Uontlv 
held  to  be  good  :  and  the  c.ise  I'cferred  to  there,  is  that  of  lla/nall  v.  irUh,  and  is  to 
be  found   in   "_M   W'ooil,  114;  .■uid  thi'r(^  it  appears,  that  on  a  cross-bill  being  filed  by 
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one  of  the  defendants,  the  owner  of  an  estate  in  the  parish,  the  Court  established  a 
modus  of  8d.  for  ;i  calf.  That  was  a  case  subsequent  to  that  of  FranJdaml  v.  iSV.  Crosi  ; 
and  there  the  inipiopriator  waved  all  his  demands  which  the  moduses  were  said  to 
cover,  thereby  admitting  himself  to  be  unable  to  dispute  the  validity  of  them  on  the 
ground  of  rankness. 

Thei-e  is  also  another  case,  of  Hoex.  The  U!shojj[275']  of  E.rdir  (Bimh.  57.  2  Wood, 
136),  which  is  very  strong.  There  a  modus  of  Is.  5d.  for  every  cow  having  a  calf,  for 
the  tithe  of  the  milk  and  the  calf,  was  insisted  on  and  allowed.  That  case  is  also 
reported  in  2d  Wood,  p.  1 37,  where  it  appears,  that  the  Bishop  submitted  to  the  opinion 
of  the  Court,  declining  a  trial  at  law,  after  an  oflTer  made  him  by  the  Court ;  shewing 
that  there  was  no  validity  in  the  objections  made  to  it.  There  is  also  the  case  of 
Phillijjs  V.  Symes  (Bunb.  171.  2  Gw.  G54.  2  Wood,  228),  which  is  likewise  subse- 
quent to  that  of  Fnmkland  v.  St.  Cross,  where  a  modus  of  8d.  for  a  cow,  and  4d.  for  a 
heifei-,  were  established  in  lieu  of  the  tithes  of  milk  and  calves  for  such  cow  and  heifer, 
without  an  issue  being  granted.  On  these  authorities,  therefore,  we  are  of  opinion, 
that  theie  is  not  such  evidence  of  rankness  in  this  case  as  would  authorize  the  Court 
to  say  that  there  shall  be  no  inquiry.  It  must  therefore  go  to  a  Jury.  It  is  observ- 
able,"that  notwithstanding  there  are  two  sums,  they  are  put  together  as  one  modus, 
and  amount,  so  considered,  to  9d.  for  milk,  cows,  and  calves. 

There  is  another  modus  objected  to,  of  Id.  for  everj'  garden,  which  is  certainly 
laid  generally,  and  not  confined  to  ancient  gardens  ;  and  there  are  many  cases  wherein 
it  has  been  laid  both  ways,  as  for  gardens  generally,  and  for  ancient  gardens.  There 
are  many  instances  of  both,  in  cases  of  prohibition  ;  and  there  may  be  such  a  modus, 
applying  ditlerently  [276]  in  different  parishes.  The  true  meaning  of  a  garden  is,  the 
o-round  fui'nishing  fruit  and  vegetables  for  the  house  to  which  it  is  attached.  In  the 
cases  which  havebeen  already  alluded  to,  of  Jici/nall  v.  Wills,  and  Eve  v.  Tlie  Bishop  of 
Exeter,  Id.  is  laid  as  payable  for  gardens  generally,  not  confining  it  to  ancient  gardens. 
(3n  that  point,  too,  there  is  a  modern  ease,  of  Blacklmrn  v.  Jcpson  (17  Yes.  476),  where 
the  iNlaster  of  the  Rolls  held,  that  it  was  not  necessary,  in  laying  a  modus  for  orchards 
and  u-ardens,  to  state  that  they  were  ancient.  As  to  the  objection  of  this  being  a 
modern  garden,  that  is  supported  only  by  Benett's  saying  that  he  had  made  a  new 
garden  ;  and  that  there  w^as  any  fraud  is  not  even  pretended,  nor  that  the  new  garden 
was  not  intended  for  vegetables  for  the  consumption  of  his  household.  And  thus 
explained,  we  think  that  on  this  evidence  also,  there  should  be  an  issue  directed,  and 
that  it  should  be  on  the  question  of  the  modus  being  payable  for  gardens  generally ; 
and  that  the  Jury  should  be  directed  to  say  whether  they  find  the  modus  to  be 
payable  for  gardens  generally,  or  only  for  ancient  gardens. 

'  There  is  a  dictum  to  be  found  in  Hetley  on  this  point,  which  should  be  attended 
to.  It  is  in  IVoohmrstmis  case  (page  85),  which  was  a  libel  for  the  herbage  of  young 
cattle.  It  was  put,  that  a  parson  might  libel  for  tithes  of  an  orchard,  for  that  it  was 
a  young  orchard,  there  being  a  custom  to  pay  4d.  for  an  orchard  ;  when  Hitcham  said, 
"  that  there  [277]  was  no  such  difference  between  old  and  new  orchards  ;  for  if  the 
custom  be,  that  he  shall  pay  4d.  for  every  orchard,  it  will  reach  the  new  orchard." 
That  dictum  does  not  amount  to  an  authority,  but  it  is,  at  least,  the  opinion  of  a 
learned  man,  at  that  time  a  Serjeant,  and  may  he  used  by  way  of  illustration.  In  the 
same  way  we  may  refer  to  Watson's  Clergyman's  Law  (page  447).  The  author,  com- 
menting on  the  opinion  given  in  Thm-nhill's  case  (Hetley,  94),  that  tithe  ought  to  be 
paid  in  specie  for  an  enlargement  of  an  ancient  garden,  for  which  a  penny  had  been 
accustomed  to  be  paid,  says,  (having  the  other  case  in  Hetley  also  before  him,)  the 
reason  is,  because  the  prescription  was  p;u  tieular  for  that  garden  only  ;  but  if  the 
custom  of  the  parish  had  been  to  have  paid  yearly  a  penny  for  each  garden  in  the 
parish,  the  addition  oi'  enlargement  of  a  garden  would  not  make  any  tithes  due  in 
specie. 

Taking  the  whole  into  consideration,  we  are  of  opinion  that  there  should  be  an 
issue  "enerally,  as  to  the  modus  of  a  penny  for  gardens  ;  and  the  Jury  may  be  directed 
to  distinguish  and  endorse,  whether  the  modus  found  applies  to  one  or  the  other 
species  of  garden  ;  and  the  Court  will  finally  dispose  of  the  cause  on  the  return  of  tiie 
postea.     No  objection  was  made  to  the  other  moduses,  in  point  of  law. 

An  account  was  decreed  for  all  tithes  not  covered  by  the  moduses  ;  anil  the 
(juestion  of  costs  was  reserved  for  the  discretion  of  the  Court. 

[278]  The  issues  granted  on  each  of  the  moduses  pleaded,  having  l>een  ti'ieil,  the 
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Jury  found  a  verdict  in  favour  of  the  plaintifts  at  Law,  on  all  except  the  second  issue, 
(l.'.d.  for  every  heifer):  and  the  Court  apportioned  the  costs  according  to  the  result 
of  the  trial  of  the  dili'eient  issues ;  each  party  receiving  costs  of  the  issues  found  for 
him,  and  paying  them  on  those  found  against  him. 

End  of  sittings  after  Hilary  Term. 

[279]    Keports  of  Cases  Argued  and  Determined  in  the  Court  of 
E.xciii!:(jUER,  Easter  Term,  .56  Geo.  III. 

Kaine  (■.  Hodgson.  Friday,  3d  May  1816. — The  clause  in  the  14  Geo.  II.  requiring 
ten  days  notice  of  trial  for  the  sittings  in  London  or  Westminster  to  be  given  to 
a  defendant,  wheie  he  resides  above  40  miles  from  the  said  cities,  he'd  to  apply 
to  his  permanent,  not  temporary  residence. 

A  rule  had  been  obtained  last  Hilary  Term  for  setting  aside  the  verdict  which  had 
been  obtained  in  this  cause  at  the  sittings  in  that  term,  for  want  of  due  notice  of  trial 
being  given  to  the  defendant,  under  the  14  Geo.  II.  ch.  17,  see.  4,  which  requires  ten 
days  notice  at  least  to  be  given,  whei'e  the  defendant  resides  about  forty  miles  from 
the  cities  of  London  or  Westminstei- ;  in  construing  which  statute  (it  was  said)  the 
Courts  have  uniformly  held,  that  in  all  such  cases  there  must,  by  the  course  of  practice, 
be  fouiteen  days  notice  given  ('().  The  defendant's  attidavit  stated,  that  he  resided 
at  [280]  Brighton  at  the  time  when  he  should  have  received  notice  of  trial  in  the 
regulai-  course. 

Campbell,  opposing  the  rule,  put  in  an  affidavit  of  the  plaintiHs  solicitor,  stating 
that  process  was  issued  in  Michaelmas  Term,  and  served  the  13th  November  at  the 
residence  of  the  defendant  in  Portman-square,  where  he  then  resided  ;  that  on  the 
16th  January  last,  notice  of  declaration  being  filed  was  left  there  also,  with  the  defen- 
dant's housekeeper;  that  on  the  1st  February  defendant  pleaded,  and,  on  the  same 
day,  issue  was  delivered,  with  notice  of  trial  for  the  following  sitting.s,  which  were 
held  on  the  10th  February,  when  he  received  a  note  from  defendant's  clerk  in  Coint 
refusing  to  accept  the  notice  of  trial,  as  the  defendant  then  and  at  the  commencement 
of  the  action  resided  at  Brighton.  'Ihe  atHda\it  also  stated  deponent's  belief,  that  the 
defendant  had  continued  to  reside  in  I'oitman-sijuare  till  the  1st  of  February,  on  whic-h 
day  he  let  his  house  there  for  ;i  short  time,  furnished. 

It  was  contended,  that  the  defendant  had  neither  so  abandoned  his  dwelling-hou.se 
in  Portman-square,  or  so  completely  taken  up  his  residence  at  Brighton,  even  if  it 
were  true  that  he  was  there  at  the  commencement  of  this  suit,  as  to  entitle  him  to  .set 
aside  the  judgment  for  want  of  sutticient  notice. 

The  cases  cited  all  refer  to  a  bona  fide  leaving  the  town  residence  by  the  defendant, 
and  his  permanently  residing  beyond  the  distance  of  forty  miles  from  London.  In 
Jiriiul  V.  Twri.%  it  is  distinctly  [281]  stated,  that  the  defendant  left  London  on  the 
16th  April,  which  was  two  days  before  the  declaration  was  delivered,  and  had  gone  to 
Dublin.  So  in  S]ii;iio:r  v.  Nail,  the  defendant  hail  ((uitted  his  residence  in  Middlesex, 
and  gone  to  reside  pcrinaMcntly  in  Worcester;  ,-uid  notice  of  that  was  given  to  the 
plaintiff  before  the  delivery  of  the  declaration. 

Per  Curiam.  The  wni-ds  of  the  statute,  "  where  the  defendant  shall  reside,"  nnist 
be  taken  to  mean  his  permanent  residence.  It  is  not  to  be  sui)])osed  that  a  plaint  ill'  is 
to  follow  a  defendant  during  his  tem])orary  residence  at  a  watering  ])lace.  It  appears 
by  the  affidavit  read  on  the  part  of  the  ])laiMtifl',  tiiat  the  defendant  had  a  substantial 
place  of  residence  in  Portman-squaro  up  to  the  very  day  of  the  service  of  notice 
of  trial. 

Rule  discharged. 

[282]  \\'lI>soN  r.  SteI'IIKNSoN.  Satuiday,  Itli  May  IS  1 6.  If  the  Jury  find  that  words 
directly  charging  the  ])laintill'  with  being  a  murderer,  and  having  murdeied  iiis 
brother,  were  spoken  by  the  defendant,  but  not  maliciously,  on  which  a  verdict 
be  recorded  for  the  defendant,  the  Court  will  not  grant  a  new  trial  orr  the  grourrd 

(o)  Briiid  V.  Torris,  2  Bl.  Rep.  1205.— %ncer  v.  Hall,  1  East,  Rep.  688. 
Ex.  Div.  II.— 4 
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that  it  was  a  verdict  against  evidence,  although  it  had  been  proved  on  the  trial 
that  the  words  were  spoken  in  anger,  and  it  appeared  that  the  plaintiff  had  had  the 
misfortune  to  have  been  the  occasion  of  his  brother's  death  by  an  unlucky  accident. 

A  verdict  had  been  found  for  the  defendant  at  the  Spring  Assizes  for  Staflford,  in 
this  action,  which  had  been  brought  for  words  spoken  by  the  defendant,  imputing  to 
the  plaintiff  the  crime  of  raui'der.  It  was  proved  that  the  plaintiff  had  called  the 
defendant  a  murderer,  and  said  that  he  was  guilty  of  the  murder  of  his  brother, 
accompanied  with  other  language  of  reprobation.  It  appeai'ed,  that  on  some  occasion 
of  pulilic  rejoicing  at  the  place  where  the  parties  lived,  the  defendant  had  had  the 
misfortune  to  be  the  innocent  occasion  of  the  death  of  his  brother,  by  discharging  a 
small  cannon,  the  wadding  from  which  struck  and  killed  him  as  he  was  imprudently 
crossing  before  it  at  the  instant  of  explosion. 

The  defence  was  that  the  words,  whatever  they  were,  had  been  spoken  in  the  ^^•ay 
of  admonition  to  the  plaintiff,  on  the  general  tenor  of  his  conduct. 

The  Jury  found,  that  the  woi'ds  were  spoken,  but  not  maliciously;  which  was 
recorded  as  a  verdict  for  the  defendant. 

Dauncey  now  moved  for  a  new  trial,  on  the  ground,  that  if  words  charging  a 
plaintiff  with  being  a  murderer,  and  that  he  had  murdered  his  brother,  founded  on 
the  melancholy  fact  of  his  having  Ijeen  [283]  actually  the  cause  of  his  death,  by  means 
of  such  an  accident  as  had  occasioned  it,  had  been  found  to  have  been  uttered  at  all, 
(and  particularly  when  expressed  in  anger,  and  with  warmth,  and  accompanied  by 
other  charges  of  a  criminatory  tendency,  as  had  been  the  case  in  the  present  instance,) 
it  was  not  within  the  province  of  a  Jury  to  qualify  accusations  of  so  highly  serious  a 
nature,  by  stripping  them  of  the  motive,  which  the  law  will  imply  to  be  necessarily 
inferrible,  from  the  fact  of  their  having  been  made  The  words  having  been  used  to 
the  plaintiff,  under  the  peculiar  circumstances  of  his  situation  from  the  accident  alluded 
to,  could  not  have  been  used  otherwise  than  in  malice  ;  and  therefore,  if  the  special 
finding  of  the  Jury  were  to  be  taken  as  a  verdict  for  the  defendant,  it  would  be  a 
verdict  against  evidence  ;  and  on  that  account  there  ought  to  be  a  new  trial ;  but 

The  Court  were  unanimously  of  opinion  that  it  was  entirely  a  question  for  the  Jur}', 
and  that  notwithstanding  any  particular  circumstances  attending  the  case,  they  were 
concluded  by  the  verdict,  and  would  not  therefore  disturb  it. 

Rule  refused. 

[284]  Manby,  Clerk,  v.  Curtis  and  Others.  Monday  6th  May  1816.— Endow- 
ment produced,  shewing  the  vicarage  expressly  endowed  of  hay,  not  sufficient  to 
support  a  bill  for  that  tithe,  without  usage,  against  evidence  of  a  money  payment 
to  the  rector  in  lieu  of  corn  and  hay. — Grant  from  the  Crown  (subsequent  to 
endowment)  of  lands,  including  in  the  general  words  all  the  tithes,  &c.,  not 
sufficient  to  overturn  the  vieai''s  right,  without  proof  of  perception. — A  particular 
and  minute  enumeration  of  the  several  articles  of  endowment  in  the  instrument, 
does  not  preclude  the  vicar's  right  to  other  small  tithes,  not  mentioned  therein. 

The  plaintiff,  vicai-  of  the  parish  church  of  Lancaster,  claimed  b}'  his  bill  against 
the  defendants,  occupiers  of  lands  in  the  township  of  Bleasdale,  the  tithe  of  hay,  and 
all  small  tithes  arising  therein  ;  and,  amongst  other  things,  the  bill  alleged,  that  several 
offerings,  oblations,  emoluments,  and  other  dues  and  duties,  and  several  moi'tuaries, 
had  become  due  to  the  plaintiff. 

The  answer  denied  the  plaintift''s  title  to  any  tithe  except  lamb  and  wool,  for  which 
it  stated  the  defendants  had  been  accustomed  to  make  an  annual  payment ;  and  alleged, 
that  the  tithe  of  hay  was  covered  by  a  modus  of  .5s.  7d.,  payable  to  the  impropi-iate 
I'ector  in  lieu  of  corn  and  hay. 

On  the  part  of  the  plaintiff  was  produced  an  endowment  by  the  archdeacon  of 
Richmond  (dated  14th  March  1430,)  of  the  perpetual  vicarage  of  the  church  of 
Lancaster  cum  Pulton,  belonging  to  the  manastcry  of  Sion.  That  endowment  was 
particularly  and  minutely  worded.  Its  contents  are  given  almost  in  detail  in  the 
commencement  of  the  judgment 

The  defendants,  on  the  other  hand,  put  in  a  grant  of  20th  Jac.  I.  to  Edward  Badby 
and  William  AA''eltden,  of  (inter  alia)  crown  lamls  in  Bleasdale,  [285]  within  the  forest 
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of  Amounderiiess,  in  the  county  of  Lancaster ;  ami  also,  (amongst  the  geucial  words,) 
"  all  tithes  of  sheaves,  corn  and  grain,  and  ha}',  wool,  tiax,  hemp,  and  lambs,  and  all 
other  tithes  whatsoever,  as  well  great  as  small,  and  all  oblations,  obventions,  fruits 
and  profits,  waters,"  &c.  &c.  thereto  belonging. 

Dauncey,  Martin,  and  Heys,  for  the  plaintitl',  relied  on  the  endowment ;  which, 
they  contended,  placed  the  vicar  in  loco  rectoris,  and  that  it  was  not  impugned  by  the 
vicar's  not  having  enjoyed  perception  under  it  to  its  full  extent,  unless  total  non- 
perception  wei'c  shewn,  or  adverse  enjoyment,  from  which,  they  submitted,  the  case 
was  relieved  by  the  defendants  admission  of  the  tithe  of  wool  an<l  lamb  being  due  to 
the  vicar. 

Fonblanque.  and  Whetherell,  on  the  other  side,  insisted  that  an  endowment  per  se, 
and  without  evidence  of  percejition,  was  not  such  pioof  of  title  as  would  support  a 
vicar's  claim  (a)  ;  that  the  modus  was  an  answer  to  the  claim  of  hay  ;  and  that  the 
grant  of  James  I.,  coupled  with  non-payment  of  the  tithes,  was  destructive  of  the 
endowment,  so  far  as  it  was  not  supported  by  the  usage ;  that  the  endowment 
mentioning  hay  must  have  been  a  mistake,  or  it  must  be  applicable  to  the  money-pay- 
ment in  lieu  of  that  tithe. 

In  reply,  it  was  said  that  the  Crown  could  only  have  become  entitled  to  what 
remained  in  the  [286]  monastery  at  the  dissolution,  and  that  the  gi'ant  must  he  so 
construed  ;  if  so,  it  was  clear,  that  the  vicarage  was  endowed  expressly  of  hay,  and 
therefore,  it  could  not  have  belonged  to  the  abbey. 

Thomson,  Chief  Baron.  This  is  a  bill  brought  by  the  plaintiff",  as  vicar  of  the 
parish  of  Lancaster,  and  what  he  prays  is  confined  to  his  claim  upon  the  township  of 
Bleasdale,  part  of  that  pai-ish  :  and  he  demands  in  that  parish,  particularly,  tithe  of 
hay,  riax,  hemp,  potatoes,  turnips,  carrots,  and  the  produce  of  vai-ious  other  seeds  and 
roots ;  and  he  sbites,  that  the  defendants  got  and  made  from  milch  cows,  large 
quantities  of  milk,  butter,  and  cheese,  and  other  small  tithes  ;  in  short,  there  is  a 
general  enumeration  of  small  tithes,  so  that  it  is  stated  that  his  title  comprises  hay 
and  all  small  tithes  within  the  township.  His  claim  is  under  an  existing  endowment, 
made  within  the  legal  memory.  That  endowment  bears  date  in  the  year  1430,  and  is 
made  by  the  archdeacon  of  Richmond,  who  was  the  ordinary  of  this  place ;  and  it 
appears  to  have  been  made  with  the  assent  of  the  iMshop  of  London,  who  was  the 
oi-dinary  within  whose  juiisdiction  the  monastery  of  Sion  was  situated  :  the  abbess 
and  monastery  of  Sion  being  the  impropi'iators  of  this  living  of  Lancaster,  or  rather, 
the  priory  who  had  the  living. 

Now  it  is  necessary  to  sec  what  is  the  etlect  of  that  endowment.  It  states  that 
the  ordinary  had  nrged  the  creation  of  a  vicar  in  this  church  of  Lancaster;  in  conse- 
quence of  which,  the  archdeacon  states,  he  caused  an  ini|nisition  to  be  made  respecting 
the  mat-[287]-ters  with  which  ho  was  to  be  endowed.  It  then  proceeds  with  stating 
the  creation  of  one  perpetual  vicar,  in  the  church  of  Lancaster  to  officiate,  and  not 
in  other  parts  ;  and  it  was  decreed,  that  the  portion  of  the  vicar  for  the  time  being 
should  be  in  oblations  and  tithes,  and  other  profits  and  emoluments  arising  from  the 
places,  things,  and  goods  within  described  only,  and  not  to  exist,  or  be  in  other  things, 
in  all  farthci-  times  *  ;  and  they  decree,  limit,  and  assign,  that  the  perpetual  vicar 
shall  for  his  snstentation,  anti  in  support  of  the  chai-ges  on  him  as  vicar,  receive  the 
same  freely,  peaceably,  and  (juietly.  It  then  states,  that  the  vicar  shall  rejiair  and 
maintain  the  mansion  formerly  called  the  Priory,  with  all  its  honses,  clianibers,  dove- 
cotes, and  stables.  It  then  proceeds  ])articnlarly  to  the  aiticlcs  with  which  he  is  to 
be  endowed,  and  adds,  that  he  is  to  have  the  tithes  of  all  sheaves  in  and  of  the  fields 
of  the  vill  of  Lancastci-,  and  the  tithes  of  all  sheaves  ()f  Thornerne  and  (Jla.s.sane, 
within  the  paiish  of  the  church  of  Lancaster,  in  what  manner  soever  arising  ;  and  also 
the  tithes  of  sheaves  of  Rygley,  \\'ra,  and  Bagcrburgh,  within  the  parish,  and  the 
oblations  whatsoever  in  the  three  principal  feasts  of  the  Nativity  of  our  Lord,  Ivister, 
and  the  Assumption  of  the  Virgin  Mary  ;  and  all  ehiwchings  in  churches  and  chapel.s, 
and  marriages  in  churches  anil  cha|)els  ;  wax  lights  at  the  time  of  Imiials,  and  also 
all  moituarics  whatsoever  in  the  parish  chtnc:h,  with  its  nicnibers,  howsoever  arising; 
and  that  the  vicar  shall  receive  and  have  in  the  right  and  name  of  his  portion  for  ever, 

(a)  Carr  v.  Heaton,  3  Gw.  1258. 

*  His  Loidship,  reciting  the  endowment,  took  it  from  the  instrnnicnt,  as  f.ar  as 
was  thought  necessary,  verbatim,  and  it  appears  to  be  literally  translated. 
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[288]  tithes  whatsoever  of  lambs,  wool,  calves,  butter,  milk,  and  cheese  whatsoever, 
of  those  inhabiting  the  places  called  Wj-resdale  and  Bleasdale  ;  and  the  entire  tithes 
of  pigs,  ducks,  salmon,  eggs,  garlick,  onions,  and  leeks,  and  of  flax  and  hemp,  dove- 
cotes, apples,  hay,  and  milk,  of  the  whole  parish  It  proceeds  then  to  bestow  upon 
him  other  ofl'erings  of  the  church  ;  and  it  states  that  the  estates  with  which  he  is 
endowed  are  worth  nearly  761.  19s.  7;^d.  as  it  was  found  by  the  inquisition,  (which 
was  a  very  large  sum  in  those  days).  And  then  it  charges  him  with  several  consider- 
able burdens,  which  the  abbess  and  convent  would  lie  liable  to  ;  and  ordains,  that  the 
abbess  and  convent  of  the  monastery  of  Sion,  to  the  said  church  of  Lancaster,  with  the 
church  of  Pulton  as  aforesaid,  appropriated,  and  the  same  as  aforesaid  obtaining  in 
the  right  and  name  of  the  church  of  Lancaster,  with  the  said  church  of  Pulton,  given 
and  granted  in  all  future  times,  shall  perpetually  have  and  receive  in  all  future  times, 
all  and  all  manner  the  great  tithes,  of  whatsoever-  kind  of  blade,  of  hay,  and  other 
rights  and  emoluments  whatsoever,  to  the  same  church  of  Lancaster  in  anywise 
appertaining  and  belonging,  except  the  portions  and  parcels  above  specified,  to  and 
for  the  portion  of  the  said  vicar  and  his  aforesaid  vicarage  limited  and  assigned.  This 
received  a  confiiniation  from  the  bishop  of  London  ;  and  in  1461,  thirty  years  after- 
wards, there  was  a  confirmation  again  by  the  archdeacon,  together  with  some  addition 
to  the  endowment,  that  the  perpetual  \icar  should  find  liread  and  wine  foi-  the  com- 
munion. This  is  the  endowment  under  which  the  vicar's  claim  was  founded  i  he  has 
not  the  benefit  of  shewing  any  [289]  actual  receipt  of  tithes  in  kind  by  his  predecessors, 
as  far  as  it  can  be.  traced,  except  in  the  book  of  an  old  recto?-,  which  was  in  1691.  It 
appears  that  these  tithes  were  let  out  by  the  vicar,  from  time  to  time,  and  of  late  they 
have  been  so  let  to  occupiers  of  land  in  Bleasdale. 

The  defendants,  by  their  answer,  admit  the  plaintiff  to  be  vicar,  but  they  deny 
that  he  is  entitled  to  any  tithes  whatever,  except  the  tithe  of  lamb  and  wool,  notwith- 
standing the  ample  endowment  of  other  tithes  contained  in  that  instrument ;  and  then 
they  insist  that  his  endowment  does  not  extend  to  the  tithe  of  haj'  ;  and  the  reason 
they  give  why  it  does  not  extend  to  the  tithe  of  hay  in  Bleasdale  is,  that  there  has 
been  immemorially  paid  to  the  rectors  of  this  church  of  Bleasdale  a  sum  of  5s.  7d. 
in  lieu  of  the  tithe  of  corn  and  hay,  arising,  growing,  renewing,  or  increasing  within 
the  township  of  Bleasdale  ;  and  that  no  tithe  or  payment  in  lieu  of  the  tithe  of  hay, 
has  ever  been  rendered  or  paid  to  the  vicars  of  the  parish  chnrch  of  Lancaster,  by  the 
occupiers  of  lands  in  Bleasdale,  but  only  to  the  impropriate  rectors  ;  and  therefore 
they  contend,  that  though  the  endowment  has  mentioned  the  tithe  of  hay,  it  is 
erroneous  in  that  respect,  and  that  no  such  claim  was  ever  set  up.  Then  they  attempt 
to  make  another  defence  with  respect  to  all  the  other  tithes,  of  this  sort.  They  state 
that  the  whole  of  the  township  of  Bleasdale  was  formerly  part  of  the  demesne  or 
forest  lands  of  the  Crown  of  England,  and  that  by  a  grant  under  the  great  seal  of 
England,  and  seals  of  the  duchy  of  Lancaster,  bearing  date  [290]  the  'Jlst  March, 
20  James  I.,  the  King,  for  the  considerations  therein  mentioned,  had  given  for  himself 
his  heirs  and  successors,  to  Edward  Badby,  and  William  Weltden,  in  fee  for  ever, 
amongst  othei- hereditaments,  the  said  township  or  hamlet  of  Bleasdale,  then  consisting 
of  several  corn  pastures,  called  by  the  several  names  specified  in  the  answer  ;  and  all 
and  singular  tithes  of  sheaves  of  corn  and  grain,  and  hay,  wool,  flax,  hemp,  and  lambs, 
and  all  other  tithes  whatever,  as  well  great  as  small  ;  and  also  all  oblations,  and  so  on, 
situate,  lying  and  being,  ai-ising,  growing  or  renewing,  within  towns,  fields,  parishes 
or  hamlets,  thereinbefore  mentioned  ;  and  the  grantees  were  thereafter  to  hold  and 
enjoy  the  several  liberties  and  privileges  therein  mentioned,  as  fully,  freely,  and 
entirely,  and  in  as  ample  manner  and  form,  as  his  Majesty  or  any  of  his  progenitoi-s 
or  ancestors,  or  any  earl  or  duke  of  Lancaster,  oi-any  abbot  or  abbess,  prior  or  prioress, 
or  any  or  either  of  the  then  late  monasteries,  or  any  chaplain,  had  enjoyed  the  same. 
And  they  state,  that  this  rector}-  of  the  church  of  Lancaster,  which  extended  to  and 
included  the  township  of  Bleasdale,  formed  a  part  of  the  possession  of  the  monastery 
or  convent  of  Sion,  and  that,  upon  the  dissolution  of  that  monastery  in  the  reign  of 
Henry  VIII. ,  the  rectory  became  transferred  to,  and  was  at  the  time  of  the  grant 
vested  in  the  Crown  ;  and  therefore,  they  subnjit,  it  is  to  be  inferred  that  the  tithes 
of  the  lands  within  the  toMuship  of  Bleasdale  passed  by  the  grants  from  King  -Tames  I., 
to  Edward  Bradbye  and  William  Weltden,  and  that  the  defendants,  as  the  occupiers 
of  the  lands  and  premises  [291]  comprised  in  the  grant,  and  as  deriving  their  title 
thereto  from  Badby  and  Weltden,  are  exempted,  by  means  of  this  grant,  from  all  the 
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tithes  which  are  demanded.  This  is  the  nature  of  the  defence  ;  and,  in  consequence 
of  this  defence,  the  vicar  thought  proper  to  amend  his  liill,  and  to  make  land  owners 
parties,  who  are  the  landlords  of  some  of  these  defendants  ;  and  the  landlords  put  iu 
an  an.swer,  in  which  they  maintain  their  tenants  right  to  the  tithes,  and  the  modus, 
which  they  allege  to  be  payable  to  the  impropriate  rector.  It  appears  that  the  former 
vicar's  name  was  White,  who  was  a  prisoner  in  France,  and  died  there  ;  but  I  believe 
he  died  before  he  was  instituted.  There  was  found  among  the  papers  of  Oliver  Martin, 
a  former  vicar  of  this  pirish,  a  vicar's  book  in  1690,  and  which  appears  to  contain 
sevei'al  articles  of  tithable  mattei's,  wool  and  lamb,  the  tithes  to  which  the  defendants 
would  by  their  answers  confine  the  vicar.  Other  certificates  are  produced,  of  tithes 
called  quakers'  tithes,  and,  in  one  iTistance,  amounting  in  the  whole  to  11.  3s.  from  one 
quaker;  all  these  ai'c  in  AVyresdaie,  and  not  in  Bleasdale ;  hut  it  is  to  be  observed, 
the  tithes  are  granted  in  Wyresdale  and  Hleasdalo  jointly  ;  and  therefore,  what  the 
vicar  is  entitled  to  in  the  one,  he  is  intitled  to  in  the  other.  Then  it  lies  on  them 
to  shew  what  tithes  had  licen  {)aid  ;  and  they  produce  evidence  to  shew  what  tithes 
the  lessee  took  uniler  their  leases,  all  of  which  were  paid  by  wa}'  of  composition  ;  and 
the  witnesses  say  geneially,  that  that  composition  w;is  paid  for  lamb  and  wool,  but 
there  are  others  who  speak  as  to  their  paying,  not  only  lamb  and  wool,  but  geese  and 
pigs  [292]  and  .in  annual  sum  for  a  sow.  This  is  the  nature  of  the  evidence  they  give 
as  to  the  perception  of  tithes,  if  it  can  be  called  perception  ;  and  there  is  certainly 
evidence  of  composition  for  other  small  tithes  than  wool  and  lamb  having  been  paid 
to  the  vicar. 

This  was  the  nature  of  the  case  that  was  laid  before  the  Court  on  the  pai't  of  the 
plaintift',  resting  ujion  the  words  of  the  enflowmcnt,  and  on  his  lessees  (though  bona 
fide  occupiers  of  the  land,)  having  received  composition  for  vaiious  articles  besides 
wool  and  landi.  The  defendants  insist,  in  their  defence,  upon  the  modus  they  had 
set  up  as  ])ayable  to  Mr.  Standish,  the  impro])riate  rector.  It  is  observable,  it  was 
one  single  modus  of  5s.  7d.  for  both  corn  and  hay,  and  not  one  payment  for  corn  and 
one  for  hay.  Now  they  enter  into  no  sort  of  proof  on  the  part  of  the  defendants, 
with  regard  to  the  title  of  the  lector  to  any  tithe  whatever,  otherwise  than  that  which 
arises  from  the  fact  which  is  proved,  that,  for  a  series  of  years,  commencing  in  1788, 
the  impropriator  has  received  a  payment  of  5s.  7d.  which  was  understood  to  be  for 
tha  tithe  of  corn  and  hay  also  ;  and  there  is  no  evidence  on  the  pait  of  the  vicar,  to 
shew  that  his  lessee,  or  the  vicar  him.sclf,  did  receive  in  Bleasdale  the  tithe  of  hay. 
It  is  contended,  therefore,  that  the  tithe  of  hay  is  not  included  in  the  endowment; 
and  that,  if  it  passed  any  thing  uniler  the  denomination  of  hay,  it  could  ])ass  only  the 
modus  that  it  claimed  in  lieu  of  that  titiie.  Now  il  is  ditlicult  to  support  that  lattei- 
suggestion,  for  it  does  not  appear  what  was  [293]  I'fic  amount  of  the  tithe  of  hay,  as 
distinct  from  the  tithe  of  corn,  or  how  the  •'Js.  7d  was  U>  be  apportioned.  If,  however, 
the  fact  is,  that  from  time  immemorial  it  has  been  a  jjayment  for  both,  it  is  difficult 
to  say  how  the  vicar's  claim  to  tithe  of  hay  can  be  made  out.  The  tithe  of  corn  is 
always  reserved  to  the  monastery,  where  it  is  not  otherwise  expressly  granted  ;  and 
it  is  granted  no  where,  that  I  see,  within  the  parish,  which  it  is  said  comprehends 
Blea.sdale  :  and  there  may  be  some  difficulty  in  the  construction  of  the  grant  with 
regard  to  that  exception.  It  is  stated,  in  point  of  fact,  that  hay  has  been  received 
by  the  vicar  in  other  parts  of  the  pari.sh,  as  it  appears  by  entries  in  the  books  of  the 
parish,  that  the  titiies  of  hay  was  leceived  :  but  there  aie  none  applicable  to  Bleasdale. 
Now  this  has  been  proved  to  be  the  usage  for  a  gieat  length  of  time.  The  evidence 
on  the  part  of  the  defendants  has  proved,  that  with  respect  to  hay,  from  1788  the 
understanding  in  the  parish  was,  tiiat  5s.  7(1.  was  j)aid  in  lieu  of  the  tithes  of  hay 
in  Hleasdalo,  as  well  as  of  corn  ;  it  is  thei-efore  difficult  to  say  we  can  at  present,  in 
the  face  of  that  evidence,  decree  the  vicai'  the  tithe  of  liay  in  Bleasdale  ;  therefoie 
there  must  be,  as  it  ajipcars  to  us,  an  issue,  directed  in  the  words  of  the  answei', 
whether,  from  time  immemorial,  there  has  been  this  payment  of  5s.  7d.  made  to  the 
rector  in  lieu  of  the  tithe  both  of  corn  and  hay.  With  respect  to  the  othei-  small 
tithes  demanded,  there  is  no  evidence  whatever  of  any  ])er.son  having  received  them 
other  than  the  vicar.  As  to  the  ground  of  defence  under  this  grant  of  James  I.,  if 
[294]  that  means  any  thing,  it  would  carry  all  tithes  of  every  kind  to  those  grantees; 
and  it  is  to  be  observed,  that  it  is  not  confined  to  the  lands  out  of  which  these  tithes 
are  received,  or  the  lands  in  the  parish  of  Lancastc]-,  but  it  comitiiscs  a  gi'cat  (piantity 
of  lands  in  the  county  of  Lancaster,  and  lands  belonging  to  the  duchy  of  J^ancuster, 
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in  the  couiit}^  of  Leicester  also  ;  and  then,  at  the  conclusion,  arc  the  general  words 
passing  these  tithes,  to  the  extent  I  have  mentioned,  that  is,  all  and  every  the  great 
and  small  tithes  in  the  lands  so  granted  ;  words  certainly  large  enough  to  comprehend 
all  that  is  contended  for,  if  there  had  been  any  enjoyment  under  it  to  give  it  effect. 
(Reads  the  words.)  Now  there  seems  ground  to  contend,  that  these  words  would  not 
pass  that  which  the  vicar  was  not  endowed  of  at  the  time  of  the  grant.  It  is  extra- 
ordinary, that  there  has  not  been  on  the  part  of  these  defendants,  any  desire  to  shew 
us  what  it  was  that  the  monaster}'  of  Sion  was  in  possession  of  at  the  time  of  the 
dissolution.  There  were  no  ministers  accounts  produced  to  shew  what  tythes  were 
at  that  time  in  the  possession  of  the  monastery  ;  and  the  observation  is  applicable  to 
this,  that  it  does  not  appear  that  at  the  dissolution  of  the  monastery  the  rector  had 
the  tithe  of  hay. 

Then  the  question  is,  what  is  to  be  the  consequence  of  the  opinion  we  enterUiin  ; 
there  being  no  usage  proved  to  take  from  the  vicar  any  other  tithe  than  that  of  hay, 
he  must  be  decreed  to  be  entitled  to  an  account  of  all  else  that  he  has  demanded  ;  and 
though  the  words  of  the  endowment  [295]  only  contain  particular  articles  of  small 
tithes,  yet  that  will  not  deprive  him  of  other  small  tithes,  for  the  true  construction 
of  that  eiuimeration  is,  that  the  articles  named  are  only  put  to  instance  what  was 
payable  at  that  time  ;  but  they  will  clearly  carry  all  vicarial  tithes,  although  not 
expressly  mentioned  in  that  instrument.  There  is  a  tithe  demanded,  of  which  the 
vicar  was  expressly  endowed,  that  is  the  tithe  of  mills  ;  it  is  admitted,  by  the 
defendants,  that  some  of  them  (it  does  not  appear  which,  but  that  must  be  inquired 
into,)  have  enjoyed  and  worked  corn  mills  on  the  lands  ;  and  therefore  we  must  decree 
the  profits  of  those  mills  :  but  nothing  more  than  the  clear  profit,  ultra  all  expenses  of 
rent,  and  carrying  on  trade  ;  that  was  so  settled  in  ChnmMrldin  v.  ^ewle  (2  Gw.  59fi). 
There  is  one  other  article  demanded,  which  I  do  not  remember  ever  to  have  seen  in 
a  bill  before.  It  is  the  tithe  of  mortuaries,  but  it  is  not  stated  at  what  persons' 
death  they  became  due,  or  how  it  is  that  these  defendants  are  liable.  It  is  a  moot 
(juestion,  whether  mortuaries  may  be  sued  for,  even  at  Law,  and  whether  they  must 
not  be  proceeded  for  in  the  Spiritual  Court,  under  the  Act  of  21st  of  Henry  VIII. 
chap.  6.  It  is  not  necessary,  however,  to  enter  into  a  minute  inquirj'  upon  that 
subject,  because  they  have  given  no  evidence  with  respect  to  these  defendants  being 
liable  to  mortuaries,  and  therefore  that,  at  present,  is  not  material ;  otherwise  it  would 
be  difficult  to  say  that  they  would  be  recoverable  in  a  Court  of  Equity. 

[296]  There  must  be  an  issue  as  to  the  general  modus,  and  whether  it  be  payable 
as  well  for  the  tithe  of  hay  as  of  corn  ;  the  defendants  to  be  plaintiffs,  being  bound 
to  sustain  the  rector's  right.  The  question  of  costs  must  be  reserved  for  farther 
directions. 

With  respect  to  mortuaries,  the  bill  must  be  dismissed,  but  it  is  not  worth  while 
to  give  any  directions  respecting  costs  upon  that  subject. 

As  to  the  rest  of  the  bill,  there  must  be  a  decree  for  all  the  other  tithes  demanded. 


Bknnett  v.  Forester.  Wednesday,  8th  May  1816. — If,  pending  proceedings 
against  bail,  a  writ  of  erroi'  be  allowed,  the  bail,  on  application  to  the  Court,  will 
lie  given  the  same  time  to  surrender  the  principal,  after  judgment  affirmed  or 
writ  of  error  non-prossed,  as  they  would  have  had  at  the  time  the  writ  of  error 
was  allowed  ;  and  in  the  mean  time  the  proceedings  against  the  bail  will  l)e  stayed. 
— And  that  application  will  be  granted,  w^here  the  writ  of  error  was  allowed  two 
days  after  the  return  of  the  subp.  ad  I'esp.  against  the  bail,  and  the  motion  not 
made  till  five  days  after  (the  fourth  day  being  Sunday). 

In  the  course  of  the  last  term,  Owen,  W.  had  obtained  a  rule,  In'  which  the 
plaintiff  in  this  case  was  called  on  to  shew  cause,  why  the  proceedings  against  the 
defendant's  bail  should  not  be  stayed,  pending  the  writ  of  error  allowed  in  this  action, 
and  why  the  bail  should  not  have  the  same  time  to  render  the  defendant,  after  judg- 
ment affirmed,  or  wi'it  of  error  non-prossed,  as  they  would  have  had  at  the  time  of  the 
allowance  of  the  writ  of  error. 

rroceeding.s  on  their  recognizance  had  been  commenced  on  the  5th  Feliruary  against 
the  defendant's  [297]  bail,  li'y  service  of  a  writ  of  sulipania  ad  respondendum,  which 
was  returnable  on  the  7th.     The  defendant  then  sued  out  a  writ  of  error,  which  was 
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allowed  uii  the  yth,  and  notice  of  the  present  motion,  to  stay  the  piuceedings  pending 
the  writ  of  ei-ioi-,  was  served  on  the  plaintiff's  clerk  in  Court  on  the  same  day. 

This  rule  had  been  apj)lied  for  on  Monday  the  12th,  and  was  granted,  on  the 
ground  that  a  writ  of  error  being  a  supersedeas  of  all  proceedings,  pendente  errore, 
the  bail  (consistently  with  the  practice  in  the  other  Courts,)  ought  to  be  allowed  as 
much  time  after  the  eriors  should  be  disposed  of,  to  render  their  principal,  as  they 
would  have  had  (exclusive  of  what  had  already  elapsed  after  the  return  of  the  process 
sued  out  against  them,)  in  case  the  writ  of  error  had  not  been  allowed  ;  and  cases  were 
cited,  to  shew  that  that  was  the  practice  of  the  other  Courts  *'. 

Oldnall  shewed  cause,  furnished  with  an  affidavit  made  Ijy  the  plaintitt"s  clerk  in 
Court,  stating  a  detail  of  the  proceedings  in  the  action  against  the  principal ;  and  that, 
according  to  the  practice  of  this  Court,  the  defendant's  bail  would  have  become  fixed, 
unless  they  had  surrendered  the  defendant  within  four  days  after  the  return  of  the 
process  against  them  ;  and  that  the  deponent  had  not  been  served  with  notice  of 
render.  The  plaintiff's  solicitor  [298]  also  deposed,  that  he  believed  the  writ  of  error 
had  not  been  sued  out  for  any  real  error,  but  merely  for  the  purpose  of  delay. 

It  was  submitted,  that  the  rule  now  opposed  had  not  been  obtained  in  time,  the  bail 
having  only  four  days  to  render  the  principal,  after  return  of  process,  and  the  application, 
in  the  present  instance,  had  not  been  made  till  the  12th  *'-,  although  the  writ  was  return- 
al)le  on  the  7th  ;  that  the  allowance  of  the  writ  of  error  on  the  9th,  did  not  operate  as 
a  supersedeas  of  the  proceedings  against  the  bail ;  and  that,  under  the  imputation  of 
a  mei'cly  dilatory  purpose  in  suing  out  the  writ,  (the  affidavit  made  on  the  defendant's 
part  containing  no  suggestion  of  actual  eiror  existing,)  it  should  therefore  be  discharged. 
A  case  of  H'hitjidd  v.  Bird,  in  this  Court,  T.  37th  G.  III.  was  cited,  where  a  rule  nisi 
of  23rd  of  June,  to  stay  proceedings  against  the  bail,  who  had  been  served  with 
process  on  the  17th  June,  returnable  on  the  I'Jth,  and  had  obtained  a  writ  of  error, 
which  was  allowed  on  the  23d,  was  discharged  with  costs.  Copous  v.  HJyion  and 
Another  (1  N.  K.  fi7)  was  also  mentioned,  a  case  wdierein  the  Court  of  Common  Fleas 
held  the  liail  lixcd,  and  wouhl  not  consent  even  to  sta}'  proceedings,  but  on  terms  of 
undei'taking  to  pay  the  coTidcmnation  money,  the  costs  of  the  action  against  themselves 
of  tin;  proceedings  in  error,  and  of  the  application  (Tidd's  Pi',  p.  .529  (.5th  edit.)). 

[299]  Owen,  in  siip[)ort  of  the  lule. — It  is  (piitc  clear  that  the  attorney's  belief, 
that  the  wiit  of  error  is  brought  for  delay,  is  wholly  nugatory. — (The  Court  assented 
to  that  pi'oposition.) 

'I'heii  the  only  question  is,  whether  we  were  in  time.  The  bail  were  served  with 
process  on  the  7th;  on  the  11th  we  were  entitled  to  surrender  the  principal  at  any 
time  before  the  rising  of  the  Court,  but  that  day  being  Sunday,  we  had  till  the  12th  ; 
the  writ  of  eri'or  was  allowed  on  the  9th,  and  that  is  the  day  to  which  the  Court  are 
to  look  on  the  question  of  the  application  being  made  in  time,  and  not  when  the 
indulgence  was  applied  for.  It  was  so  held  in  the  case  of  Spranq  v.  Mmiprioatl 
(11  Kast,  319). 

The  Court  made  the 

Ivule  absolute. 


BorKKK,  Clerk,  v.  Is.a.vc;  and  Othkks.  Tlnu-.sday,  9th  May  1816.— If  it  is  not 
slated  in  an  aiiswiM'  to  a  bill  for  tithes  which  sets  up  a  modus,  in  respect  of  what 
tilhcable  article  the  modus  is  laid,  it  is  bad  for  uncertainty  :  and  the  omission  is 
a  substantial  defect  which  nf)  evidence  can  suppl}'. — But  if  it  can  bo  collected 
from  the  whole  answei-,  to  what  article  it  refers,  it  will  be  sufficient. 

The  defendants,  in  their  answer  to  this  bill  for  tithes,  set  up  a  dcfciu'c  of  modus 
ill  these  words  ;  "  There  is  now,  and  has  been  for  time  immemorial,  [300]  a  custom 
of  tithing  within  the  .said  parish,  under  which  the  minister  of  the  ]iarish  is  onlilled 
to  (inter  alia)  a  cow  calved,  Id." 

Kvideiicc  being  olfered  to  jirove  that  the  Id.  for  a  cow  calved  was  payable  in  lieu 
of  milk, 

*i  Vide  Tidd's  Practice,  p.  269,  525,  526  (5th  edit.). 

*'-  The  Maslei'  reported,  that  in  calculating  the   four  days,  one  was  inclusive,  and 
he  other  exclusive. 
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Dauiicey,  and  l)owdes\vell,  objected  that  the  modus,  as  pleaded,  was  not  stated 
with  sufficient  certaintj'  to  admit  such  proof.  It  was  not  stated  for  what  tithe  the 
penny  was  payable,  which  should  necessarily  appear  on  the  record,  and  could  not  be 
supplied  by  evidence. 

Martin,  Benson,  and  Phillimore,  on  the  other  hand,  contended,  that  the  payment 
was  not  laid  with  such  uncertainty  as  to  preclude  the  evidence ;  that  it  was  sufficient 
so  to  lay  the  money-payment,  as  that  evidence  might  be  given  to  .shew  for  what  it 
was  paid  ;  the  sum  is  certain,  and  the  animal  is  certain  ;  it  is  so  expressed  in  the 
terriers  delivered  in  by  the  vicar,  who  must  be  taken  to  have  known  for  what  it  was 
payable.  A  cow  calved  means  a  productive  cow,  as  conti'adistinguished  from  a  barren 
cow.  The  produce  is  milk,  and  that  is  the  titheable  matter.  It  is  therefore  set  up 
for  milk,  and  is  sufficiently  certain  to  apprise  the  vicar  of  the  point  to  which  he  is  to 
dii'ect  his  interrogatories 

In  an  answer  to  a  bill  for  tithes,  moduses  are  not  requiied  to  be  so  strictly  laid  as 
in  bills  to  establish  them.  In  the  case  of  Mallork  v.  Brmvue  (Ambl.  423. — 3  Gw.  90.5), 
the  [301]  modus  was  set  out  in  a  much  more  imperfect  maimer  ;  it  was  there  pleaded 
to  a  demand  of  tithes  of  apples,  and  consisted  merely  of  "  cyder,  "id.  a  hogshead,"  and 
was  not  stated  to  be  in  lieu  of  tithe  of  apples.  On  the  objection  of  uncertainty  being 
taken,  Sir  Thomas  Clarke,  the  then  Master  of  the  KoUs,  said,  that  if  it  appears  that  a 
pecuniary  payment  was  made  for  any  sort  of  tithe,  the  Court  will  help  the  imperfec- 
tion in  the  manner  of  setting  out  the  modus,  and  put  a  sense  upon  the  words  ;  and 
an  issue  was  directed  to  try  whether  the  modus,  as  laid,  was  paj'able  in  lieu  of  tithes 
for  cyder  apples. 

[Thomson,  Chief  Baron.  In  that  case  the  modus  was  substantially  laid  as  for 
tithe  of  apples  ;  for  it  was  said  subsequently,  in  the  answer,  that  tithe  of  apples  was 
not  payable  in  kind  ;  and  it  is  a  common  mode  of  paying  foi-  apples.  There  is  nothing 
in  the  answer  in  this  case  as  to  the  tithe  of  milk  not  being  payable  in  kind.] 

It  was  then  urged,  that  it  was  manifest  that  the  vicar  knew  to  what  points  to 
examine  the  defendant's  witnesses  on  the  modus,  as  laid,  because  he  had  prepared 
cross-interrogatories  ;  but  as  they  had  not  been  used,  the  Court  would  not  allow  them 
to  be  read. 

Dauncey,  about  to  reply,  was  stopped  by  the  Court 

Thomson,  Chief  Baron.  The  objection  here  is,  that  it  is  not  said  in  respect  of 
w-hat  titheable  article  this  payment  was  made.  It  is  not  said  whether  it  is  [302]  a 
modus  for  milk  or  for  calves,  or  for  what ;  and  the  subject-matter,  in  I'espect  of  which 
a  modus  is  claimed,  must  in  all  cases  necessarily  be  stated.  The  mistake,  I  perceive, 
has  arisen  from  copying  the  teri'iers  verbatim,  whereas  the  custom  should  have  been 
properly  stated,  and  the  terrier  might  then  have  been  applied  in  evidence.  The 
omis.sion  of  the  article  to  be  covei'ed  by  the  modus  renders  it  totally  void,  for 
uncertainty.  It  is  a  substantial  defect  which  no  parol  evidence  can  be  admitted  to 
supply. 

Graham,  Baion.  I  agree  that  much  greater  latitude  is  allowed  in  laying  moduses 
in  answers  than  in  bills,  though  I  think  that  that  has  led  to  much  inconvenience, 
answers  being  drawn  with  much  less  precision  ;  but  I  have  never  known  it  carried 
to  so  great  a  length  as  to  permit  it  to  be  so  loose  as  to  require  evidence  to  explain  it. 
A  penny  is  said  to  have  been  paid,  but  it  is  uncertain  whether  in  lieu  of  calves  or  milk, 
or  both.  It  is  said  to  be  for  milk  ;  and  then  it  might  be  a  question,  w-hether  it  is 
meant  to  cover  milch  cows  bought  without  calf. 

In  the  case  cited  the  subject  of  the  modus  was  expressed,  but  here  there  is  nothing 
stated. 

Wood,  Baron.  I  am  of  the  same  opinion.  I  think  every  modus  should  be  stated 
with  some  degree  of  certainty,  though,  perhaps,  if  that  can  be  collected  fi'ora  the 
whole  of  the  answer,  it  might  be  sufficient.  Here  the  rest  of  the  answer  does  not 
explain  it,  and  it  would  be  quite  impossible  to  frame  an  issue. 

[303]  Richards,  Baron.  However  one  may  be  surprised  at  the  case  in  Ambler, 
still,  enough  certainly  appeared,  from  the  whole  of  the  answer  in  that  case,  to  shew 
to  what  subject  the  modus  applied.  It  could  only  have  been  payable  for  apples. 
I  agree  with  my  brother  Graham,  as  to  the  inconvenience  of  laying  moduses  loosely 
in  answers,  though  I  should  hold  myself  bound  by  decisions.  But  there  is  not  a 
woitI  here  of  milk,  and  there  is  no  r-efei'ence  in  this  answer  to  aiij'  titheable  matter 
to  which  '  cow  calved  '  can  apply. 
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Bkktik  i:  Beaumont.  Monday,  13th  May,  1816. — A  modus  may  exist  for  aitifieial 
gras.ses,  used  in  the  improvement  of  hay. — Modus  of  3d.  for  a  lamb  not  rank. — 
Modus  of  4(1.  for  every  cow,  in  lieu  of  the  tithe  of  milk,  not  supported  by  proof 
of  a  modus  for  every  eosv  with  calf. — Modus  of  is.  for  every  seventh  pig  on  the 
9th  day,  held  good,  after  some  doubt. — An  old  receipt  of  a  former  rector,  in  the 
hands  of  a  defendant,  for  a  money-payment  in  lieu  of  tithes,  where  there  was  a 
[)robability  that  it  had  come  to  him  from  an  ancestor  of  the  same  name,  admissible 
evidence  to  support  a  modus  (p.  301). — As  to  the  custodj'  of  the  document,  see 
pp.  3Ut<,  309. — A  valuation  of  tithes,  made  by  a  surveyor  at  the  instance  of  the 
rector,  with  reference  to  certain  money-payments  reputed  to  have  been  always 
made  in  lieu  of  such  tithes,  not  evidence  to  fix  the  rector  with  an  acknowledg- 
ment of  such  money-payments,  unless  it  be  distinctly  proved  that  the  surveyor  was 
expressly  required  by  the  rector  to  make  the  valuation  with  reference  to  such 
payments  (p.  310). 

The  plaititilf,  rector  of  Buckland  (Surry,)  tiled  this  bill  against  the  defendant,  the 
lord  of  the  manor  and  owner  and  occupier  of  lands  in  the  parish,  for  an  account  of  all 
titlicalile  matters  arising  from  the  said  lands  ;  charging  that  the  defendant  had,  during 
a  certain  numl)er  of  years,  mowed  a  considerable  quantity  of  hay,  clover,  and  other 
aititicial  grass,  on  the  said  lands,  and  kept  a  [304]  consitlerable  number  of  milch  cows, 
and  sheep,  producing  milk,  wool,  calves,  and  lambs;  and  that  he  also  had  had  within 
the  said  rectoiy  a  considerable  numljer  of  colts,  pigs,  eggs,  and  poultry,  and  a  con- 
siderable quantity  of  hops,  ilax,  beans,  peas,  potatoes,  turnips,  wood,  honey  and  garden 
stuff,  and  apples,  pears,  and  other  fruits,  without  having  made  any  satisfaction  for 
the  tithes  thereof;  and  that  he  had,  during  the  same  time,  fed  and  depastured 
divers  barren  and  unprofitable  cattle  on  the  said  lauds,  for  which  agistment  tithe  had 
become  due. 

To  this  bill  the  defendant,  by  his  answer,  set  up  the  following  moduses  ; — Sixpence 
an  acre  for  hay,  for  every  acre  of  ancient  meadow  land,  in  lieu  of  tithe  of  all  grass  or 
hay  of  such  land  : — four  pence  an  acre,  for  every  acre  of  land  sowed  or  planted  with 
any  kind  of  grass  seed  used  for  the  increase  of  hay  and  grass,  and  the  improvement 
of  tillage,  if  cut  or  mowed  in  lieu  of  tithe  of  grass  or  hay  of  such  land  : — one  shilling 
for  cveiy  orchard  : — one  penny  for  every  garden  ; — four  pence  for  every  cow,  in  lieu 
of  the  tithe  of  milk  :— one  penny  for  eveiy  cock,  in  lieu  of  tithe  eggs ; — -one  penny 
halfpenny  for  every  sheep  or  lamb  kept  and  shorn  on  the  said  lands,  in  lieu  of  the 
tithe  of  wool : — one  shilling  for  every  seventh  pig,  or  for  one  pig  of  every  seven  pigs, 
farrowed  on  the  said  lands,  due  on  the  ninth  day  : — four  pence  for  every  calf,  in  lieu 
of  the  tithe  of  calves  : — three  pence  for  every  lamb  yeaned  or  dropped  on  said  lands, 
in  lieu  uf  the  tithe  of  all  lambs. 

[305]  I'he  evidence  ollered  in  support  of  the  moduses,  consisted  of  the  depositions 
taken  in  an  old  cause  of  J'amo/i.i  and  illlicrs  v.  I'riaub;,  instituted  Michaelmas  Term, 
2d  Anne,  to  perpetuate  the  testimony  of  witnes.ses  for  the  establishment  of  the 
moduses  of  sixpence  an  acre  for  ancient  meadow  ;  four  ])ence  for  lands  sowed  with 
seed  ;  one  sliilling  for  orcliai'ds,  and  one  penny  for  gardens  ;  four  pence  for  every  cow 
with  calf ;  two  pence  for  every  barren  cow  or  heifer,  in  lieu  of  milk  ;  one  penny  for 
a  cock,  and  one  penny  for  a  hen,  in  lieu  of  eggs  :  in  which  many  witnesses  (some  of 
whom  carried  it  back  as  far  as  sixt3'-tive  years,)  deposed  to  the  money-payments  for 
iiay  and  grass,  and  refusal  of  demands  made  by  the  receiver  of  tithes  in  kind,  and  that 
an  action  had  l)een  brought,  in  whicli  the  rector  had  failed.  The  witnesses  examined 
on  the  part  of  the  defendant  attempted  to  prove,  that  the  use  of  clover  seed,  and 
other  artitioial  grass  seed,  was  of  very  modei'u  introduction  in  the  parish. 

The  defendant  ne.Kt  pi'oduced  riccount  books  of  Mr.  Browne,  (a  former  uccupier) 
headed  "Small  tithes  [)aid  to  Mr.  Kyi'e,"  (i)r.  liyre  succeeded  Dr.  Priaulx,  as  rector 
in  172.3,)  in  which  were  |)Ut  down  the  money-payments  now  .set  up,  as  for  the  small 
tithes  alleged  to  be  covered  by  them.  There  wcie  also  produced  other  accounts  of 
tithes  paid  to  Dr.  I'^yrc,  in  the  same  way,  said  to  l)o  in  the  hand-writing  of  Krowne, 
and  of  Mr.  Jordan,  who  succeeded  to  his  pioperty,  and  of  Thomas  Beaumont,  (the 
fathei'  of  the  present  defendant,)  by  whom  the  [306]  estate  was  at  that  lime  [)ossossed 
(about  1713;)  at  the  foot  of  some  of  which  latter  account,  were  receipts  purporting  to 
be  given  for  the  amount  of  the  moduses  by  Dr.  Eyre,  and  .said  to  be  in  his  hand-writing. 

E.K.  Div.  11.— 4* 
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Those  accounts  were  headed,  "  Small  tithes  accustomably  paid  and  due  to  the  Kev' 
Dr.  Eyre  for  the  year,  &c."  (from  1743  to  1775,)  and  were  in  the  possession  of  the 
present  defendant,  and  now  produced  by  his  solicitor. 

18th  January,  181.5. — When  these  receipts  (")  were  offered  as  evidence,  it  was 
objected  to  them  on  the  part  of  the  plaintiff,  that  there  should  be  proof  given  of  their 
being  of  the  hand-writing  of  Dr.  Eyre,  who  had  died  so  recently  as  1775  ;  whereas  no 
attempt  had  been  made  to  prove  it,  either  by  direct  testimony,  or  by  comparison 
with  his  known  hand-writing  or  otherwise,  as  had  been  held  uece.ssary  on  a  former 
occasion  in  this  Court,  which  had  been  the  subject  [307]  of  much  discussion  (6) ;  and 
that  being  produced  by  Beaumont  (the  defendant)  it  did  not  come  from  the  person  to 
whom  it  had  been  given,  and  was  not  therefore  found  in  the  pi'oper  custody,  there 
being  no  privity  between  the  parties. 

On  the  other  hand,  it  was  contended  that  the  age  of  the  receipts,  and  their  con- 
nection with  the  paities  and  subject-matter  of  the  present  dispute,  gave  them  sufficient 
authenticity  to  make  them  evidence  in  this  cause. 

Thomson,  Chief  Baron.  (Having  read  the  receipt  at  length.)  The  question  is, 
whether  this  paper,  which  on  the  face  of  it  contains  evidence  of  money-pa\'ments  in 
lieu  of  the  tithes  enumerated  in  it,  is  admissible  to  shew  that  a  Dr.  Eyre,  who  was 
clearly  at  the  time  rector,  and  had  been  so  for  many  years  preceding,  and  had  received 
customary  payments,  (there  being  also  the  negative  evidence  of  no  payment  of  tithes 
in  kind  having  been  ever  made,)  had  given  such  receipt,  and  thereby  acknowledged 
such  payments. 

It  is  produced  by  Mr.  Glover,  the  defendant's  solicitor',  who  lives  in  Buckland,  and 
he  says  that  he  received  it  fr-om  the  deferrdarrt,  for  the  pur-pose  of  pi-eparing  his 
defence.  It  was  not  given  to  this  Mr-.  Beaumorrt,  but  to  another  peisorr  of  the  .same 
name,  and  who,  of  cour-se,  occupied  lands  irr  Buckland,  for  none  but  an  occupier  could 
have  ac-[308]-quired  such  a  receipt.  That  person  being  of  the  same  rrame  with  the 
present  defendarrt,  there  is  rea.sonable  inference  that  they  were  so  connected  as  to 
make  this  the  pr-oper  custody  ;  and  I'easonable  evidence  of  proper  custody  is  all  that 
can  be  required,  and  is  sufficierrt. 

It  was  objected  also,  that  the  hand-writing  has  not  been  proved  ;  but  I  do  not 
thirrk  that  any  such  proof  was  necessary  to  establish  a  document  of  this  sort,  at  such 
a  distjince  of  time,  any  mor-e  than  it  would  ha\'e  beerr  necessary  to  prove  a  deed  of  the 
same  date. 

It  is  supposed  that  we  had  decided  this  point  otherwise,  in  another  case  on  a  former 
day,  (Manhtj  v.  Curtis).  That  is  irot  so.  The  eases  are  very  differ-ent.  Here  the 
receipt  was  not  giverr  by  an  agent  of  the  vicar-,  nor  to  a  person  uncoirnected  with  the 
defendant,  in  whose  custody  it  is  found.  There  was  no  proof  iir  the  case  which  has 
been  alluded  to,  that  Smith  was  agent  of  the  party  whose  i-eceipt  it  prn-por-ted  to  be, 
or  that  he  was  not  alive  ;  and  thei-e  were  other-  objections  to  that  paper-  which  I 
thought  very  material.     In  the  present  case,  I  think  this  receipt  is  admissible. 

Gk.VHAJI,  Baron.  The  question  is,  whether  the  proof  of  harrd-writing  irr  the 
sigirature  of  a  receipt  can  be  dispensed  with  ;  and  I  think  it  clear,  that  irr  this  case  it 
may.  There  is  only  this  slight  circumstance  against  it,  that  it  comes  from  a  Beaumont, 
who  is  not  the  defendant ;  but  there  cair  be  but  [309]  little  doubt  that  that  Beaumoirt 
was  the  father  of  the  present,  arrd  that  he  came  b}'  this  paper  irr  the  cour-se  of  succession 
to  those  rights  which  his  father  once  had.  I  certainly  do  not  recollect  a  case  wher-e 
the  proof  of  hand-writing  of  a  rector  to  his  receipts  has  ever  been  dispensed  with  : 

(a)  Exhibit  "F,"  orre  of  the  r-eceipts  to  which  the  objection  was  taken,  and  on 
which  the  Lord  Chief  Baron  particular-ly  commented,  was  in  these  wor-ds  ;  "  Small 
tithes  accustomably  paid  arrd  drre  to  the  Kev.  Dr.  Eyre,  for  the  year  1766,  ar-e  as 
follows,"  .39  acres  of  meadow  grass,  at  6d.  per  acre,  19s.  6d.  ;  34  fleeces,  at  lid.  per 
sheep,  4s.  3d. ;  2  calves,  at  4d.  per  calf,  8d.  ;  3  pigs,  one  of  seven,  due  the  9th  da}^ 
at  Is.  per  pig,  2s.  ;  cock.  Id.  ;  orchar-d,  Is.  ;  garderr.  Id.  ;  11.  7s.  7d."  (Then  followed 
a  similar  accourrt  for  the  year  1767,  both  in  the  harrd-wr-iting  of  Thor-rias  Beaumont, 
making  together  51.  lis.  9|d.,  and  then  the  receipt,  .said  to  be  in  the  hand-writing  of 
Dr.  Eyre.)  "April  14,  1768.  Received  of  Thomas  Beaumont,  Esq.  the  sum  of 
51.  lis.  9d.,  on  account  of  small  tithes  due  at  Michaelmas  last  Received  bv  me, 
Rob.  Eyre." 

(i)  Manhy  v.  Curtis,  1  Price,  225. 
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but  it  must  often  hiippeii  thai  rucuiijls  go  back  Ijeyoiid  the  inoniory  of  living  witnesses  ; 
and  there  is  an  instance,  I  think,  of  a  receipt  admitted  by  JiOrd  Ilardwickc,  which 
was  seventy -foui'  years  old  ;  and  if  scveuty-fonr  yeais  could  make  it  evidence,  a  nuich 
less  time  might  do  so.  It  may  be  put,  as  my  Lord  Chief  Baron  ha.s  put  it,  on  the 
footing  of  a  deed. 

As  to  the  case  of  the  other  day,  which  has  Ijcen  alluded  to,  there  every  cireum- 
stitnce  which  could  operate  to  render  the  i'ecei[)t  admissible  was  wanting.  I  therefore 
perfectly  concui-. 

Wood,  Baron.  I  am  happy  to  concur  in  what  has  been  already  said  Ity  the  rest 
of  the  Court.  The  case  which  was  before  us  the  other  day  certainly  differed  very 
materially  from  the  present ;  a  fortiori,  therefore,  I  think  the  receipt  which  has 
been  now  produced  is  admissible  evidence,  having  thought  that  that  was  so.  Here 
Dr.  Eyi'c  is  proved  to  be  the  rector,  and  entitled  to  the  tithes  expressed  to  be  received 
from  Beaumont,  a  predecessor  of  the  defendant.  Now  who  should  have  the  custody 
of  this  receipt  but  the  present  defendant!  Can  we  suppose  that  a  Beaumont  of 
Buckland  could  Ijc  otherwise  than  interested  in  it.'  Such  receipts  are  the  title  deeds 
of  modus,  and  arc  almost  the  only  evidence  [310]  which  it  is  capable  of.  I  might 
say,  that  title  deeds  are  hardly  so  strong,  for  il  might  perhaps  be  objected  to  them, 
that  they  are  res  inter  alios  acta.     I  am  of  oitinion,  that  this  is  clearl}'  evidence. 

Richards,  Baron,  of  the  same  opinion. 

The  evidence  was  therefore  leceivcd. 

Much  parol  evidence  was  then  given  of  the  money-payments,  and  of  no  tithe  in 
kind  ever  having  been  paid,  to  the  knowledge  or  Ijclief  of  the  witnesses,  for  articles 
which  the  moduses  were  stated  to  cover. 

One  witness  (tJeorge  Smallpiece,  a  sur\eyor,)  deposed,  that  he  had  made  an 
estimate  of  all  the  tithes,  by  the  dii-ection  of  the  plaintiff,  with  a  view  to  a  composition 
between  him  and  the  occupiers  ;  and  that  he  had  made  such  valuation  with  icference 
to  the  money-payments,  as  stated  in  the  moduses  ;  and  that,  had  not  those  money- 
payments  e.\islcd,  he  should  have  \alucd  the  tithes  at  a  much  laiger  sum. 

To  this  evidence  il  was  also  objected,  that  it  had  not  been  proved  that  tiie  witness 
had  been  directed  liy  the  plaintiff  so  to  estimate  the  tithes  according  to  llu;  money 
payments. 

Thomson,  Chief  Baron.  Tiic  oliject  of  this  evidence  is  to  establish  the  modus, 
and  it  cannot  be  oU'ercd  with  any  otiier  view.  To  be  admitted  as  against  the  plaintill', 
therefore,  as  evidence  of  his  having  acknowledged  the  money-payments,  those  payments 
should  be  pioved  to  have  been  commnni-[311]-catcd  to  him  by  the  witness,  as  the 
criterion  of  his  valuation,  on  which  ground  alone  can  it  all'ect  the  plaintiff;  but  that 
not  having  b(!cn  shewn,  the  evidence  cannot  be  received  for  that  ])urposc. 

(iuAHAM,  Baron.  Although  it  is  clear  that  the  plaintill' gave  the  witness  directions 
to  make  a  valuation  of  the  tithes,  it  does  not  apj)cai'  that  he  flirected  it  to  be  made 
with  reference  to  the  money-payments  ;  and  therefore  the  fact  cannot  be  used  to  all'ect 
the  ])laintiff. 

Wood,  Baron.  I'erhaps  1  do  not  substantially  dillcr  in  opinion.  Tiicie  aie  two 
([iiestions  here,  1st,  whether  the  evidence  offered  is  admissible ;  and  2dly,  what  ell'eet 
it  may  be  permitted  to  have,  if  admitted.  If  i)ut  as  biinging  it  home  to  the  rector, 
or  adopting  the  ))ayments,  I  think  it  cannot  h.ivc  that  ell'eet,  l)Ut  still  it  is  admissible 
as  e\idcnce. 

RlciIAUDS,  Baron.  It  is  lunloubtedly  very  import.int  to  lay  down  distinct  rides 
on  the  admissiliility  of  evideni-c  ;  but  I  am  clearly  of  opinion  tli.al  those  depositions 
are  not  evidence. 

Ivejcctcd. 

I.'illi  May. — Tllii.MsDN,  (jliicf  liaioii,  this  day  delivered  the  judgment  of  the  Couii. 
— (Having  sUited  the  objects  of  tiic  suit,  and  the  various  nioiluses  insisted  or  in  the 
defence.) — Thcipiestion  is,  what  pioof  lias  been  furnished  of  theseveial  modu.ses  ;  and 
ecrtaiidy  the  [312]  depositions,  in  the  suit  of  I'arsoiu<  v.  I'riaulj;  are  .sulllciently  strong 
as  to  the  existence  of  the  modus  for  hay  and  grass,  which  appears  to  ha\e  been  then, 
as  now,  the  principal  object  of  the  suit,  or  at  least  the  circumstances  under  which  tiiat 
hay  was  made.  That  evidence  is  clear  and  distinct  as  to  the  payment  of  the  moduses 
for  the  hay,  accoi-ding  to  the  ditl'erent  ([uality,  and  no  objection  has  been  made  to  them 
as  laid  ;  for  though  the  improvement  of  cultivation  of  hay,  by  the  introduction  of  many 
artificial  grasses,  may   be  modern,  yet  there  were  at  that  time  indigenous  grasses  and 
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seeds,  such  as  clover  and  some  otheis,  which  most  probably  were  used  in  the  same 
manner  to  improve  the  hay.  But  the  rector  may  try  that  modus  if  he  desires  it. 
The  next  are,  one  shilling  for  orchard,  and  one  penny  for  garden  ;  then  four  pence 
for  every  cow,  in  lieu  of  tithe  milk.  There  is  besides,  four  pence  for  every  calf,  laid 
as  a  di.stirict  modus,  although,  in  the  former  suit,  the  moduses  pleaded  were  four  pence 
for  every  cow  with  calf,  and  two  pence  for  every  barren  cow  or  heifer,  in  lieu  of  milk ; 
so  that  in  the  present  suit  the  defendant  goes  further ;  and  as  the  main  evidence  for 
the  defendant  is  the  depositions  in  the  former  suit,  the  question  will  be,  whether  there 
is  evidence  to  support  those  two  sums  of  four  pence.  Some  of  the  moduses  in  that 
defence  are  different  from  those  now  set  up.  There  is  no  mention  made  among  those 
of  cow  as  distinct  from  calf ;  nor  is  there  any  such  tithe  noticed  in  the  accounts,  which 
have  also  furnished  the  defendant  with  some  of  his  principal  evidence.  The  customary 
payment  for  pigs  is  also  [313]  noticed,  for  the  first  time,  in  those  accounts,  to  which 
Dr.  Eyre  has  given  effect  by  signing  them. — (His  Lordship  went  minutely  through  the 
exhibits,  begiiuiing  in  1768,  and  ending  in  ITT-t,  and  particular!}'  letter  F,  which  is 
transcribed  in  the  note.) — Then  there  is  general  negative  evidence  of  non-paj'ment  of 
tithes  in  kind  to  Dr.  Eyre,  during  the  whole  of  his  incumbency.  In  the  former  suits 
of  Priauli:  v.  Lxicas,  and  the  cross-bill  {Sir  John  Parsons  v.  I'riauJx,)  no  modus  for  tithe 
of  lambs  or  pigs  is  set  up,  and  the  evidence  of  those  payments  depends  entirely  on  the 
accounts  between  the  defendant's  predecessors  and  Dr  Eyre,  and  those  say  nothing 
of  a  modus  for  milk.  The  defendant,  too,  has  divided  the  modus  for  milk  and  for 
calf  into  two  sums,  so  that  it  is  not  stated  as  proved  by  the  depositions  in  the  old 
cause ;  therefore,  on  some  future  occasion,  he  must  lay  his  defence  more  according  to 
the  truth.  At  present  we  cannot  direct  an  issue  on  the  modus  for  milk.  With  respect 
to  the  three  pence  for  tithe  of  lamb,  we  are  also  under  some  ditticulty  with  respect  to 
the  fact,  for  there  is  no  evidence  given  of  that  payment,  except  what  is  to  be  collected 
from  the  accounts  which  have  admitted  it.  That  modus  is  certainly  not  set  up  in  the 
ancient  cause,  and  one  would  think  that  the  parish,  in  a  suit  to  establish  their  rights, 
would  have  taken  notice  of  all  existing  moduses ;  but  that  is  matter  of  obser\'ation  on 
the  evidence.  The  amount  of  the  modus  for  tithe  of  lambs  is  said  to  be  rank,  and 
that  objection  has  been  taken  at  the  bar  ;  anfl  certainly  the  Court  would  have  had 
great  ditficulty  on  that  point,  [314]  after  the  opinion  given  by  the  Lord  Chancellor  in 
the  case  of  Bishop  v.  Chichester  (4-  Gw.  13"20),  having  the  case  of  Giffard  v.  jye.hh  (4  Br. 
P.  C.  212;  and  2  Gw.  70S),  before  him,  but  for  a  subsequent  determination  of  this 
Court,  in  the  case  of  Askew  v.  Greenlww  *,  where  an  issue  was  [315]  directed  to  try  a 

*  In  Exchequer  Term. — 46  Geo.  III. 

Asheiv  v.  Greenhow.     (Decree  and  Postea.)     Monday,  7th  July,  1S06. — Modus  of  Id. 
for  each  lamb,  where  the  number  did  not  exceed  four;  Is.  where  the  number  did 
not  exceed  five;  Is.  8d.  where  the  number  did  not  exceed  six;  Is.  Od.  where  the 
number  did  not  e.\ceed  seven;  Is.  lOd.  where  the  number  did  not  exceed  eight; 
Is.  lid.  where  the  number  dicl  not  exceed  nine;  and  2s.  where  the  number  did" 
not  exceed  ten ;  held  not  rank,  and  sent  to  an  issue. — Summary  of  the  usual  pro- 
ceedings, on  the  direction  of  issues  out  of  this  Court,  to  be  tried  at  Law,  and  on 
the  return  of  the  postea. 
Cumberland. — Whereas  by  a  deciee  made  on  the  heai'ing  of  this  cause,  bearing 
date  15th  May  1805,  it  was  ordered  and  decieed  liy  the  Court,  that  the  plaintiff  should 
forthwith  proceed  to  a  trial  at  Law  on  the  following  issue ;  to  wit,  whether  there  was 
not  then  and  from  time  immemorial  had  not  been  p.'.id  and  payable  to  the  rector  of 
the  parish  of  Greystock,  in  the  county  of  Cumberland,  for  the  time  being,  yearly  and 
every  year,  for  ;uid  in  lieu  of  the  tithe  of  lambs,  the  several  moduses  or  customary 
payments  following,  except  as  to  two  houses,  one  called  Harrison's  tenement,  the  other 
called  Threlkeld  Hall ;  viz.  one  penny  for  each  lamb,  when  the  number  did  not  exceed 
four;    one  shilling  where  the  number  did  not  e.tceed  five;   one  shilling  and  eight 
pence,  "  here  the  number  did  not  exceed  six ;  one  shilling  and  nine  pence,  where  the 
number  did  not  exceed  seven ;   one  shilling  and  ten  pence,  where  the  number  did 
not  exceed  eight;  one  shilling  and  eleven  pence,  whtre  the  number  did  not  exceed 
nine  ;  and  two  shillings,  where  the  number  did  not  exceed  ten. 

That  such  issue  should  be  tried  on  a  feigned  action,  to  be  brought  in  the  Office 
of  Pleas  in  this  Court  by  said  plaintiH' against  said  defendant,  to  be  tried  at  the  next 
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modus  of  three  pence  foi'  ;i  lamli  ;  and  that  direction  was  alfinued  on  reheariiit;.  Tlie 
issue  was  afterwards  tried  before  Sutton,  Bai'on,  who  left  it  to  the  jury  on  the  question 
of  rankness,  and  they,  without  much  hesitation,  found  against  the  modus.  A  motion 
was  afterwards  made  for  a  new  trial,  which  was  refused,  and  a  decree  was  pronounced 
for  tithes  in  kind.  As  to  the  actual  fact  in  that  case,  there  was  strong  evidence  made 
in  favour  of  the  modus,  both  by  living  witnesses,  and  by  the  terriers,  signed  by  the 
rector,  from  1749  to  177.3,  wherein  that  mode  of  tithing  lamb  had  been  admitted  as 
heie,  yet  the  Court  thought  it  right  to  send  it  to  trial ;  and  we  now  think  that  that 
will  be  right  in  the  present  case.  The  modus  for  pigs  also  depends  on  the  entry  in 
the  [316]  rector's  books,  and  non-payment  of  such  tithes  in  kind.  Now  every  seventh 
pig  on  the  ninth  day,  would  exclude  the  tithe  of  pigs,  if  undei-  that  number  ;  and 
again,  of  those  above  seven,  if  the  numl)er  were  under  fourteen  :  and  therefore  we 
have  had  some  doubt,  whether  we  should  do  right  to  send  such  a  modus  to  an  issue. 
It  is  also  one  of  those  not  insisted  on  in  the  suit  in  170.']. 

As  to  the  articles  not  covered  by  the  moduses,  there  must  be  a  decree  for  the 
plaintitr,  and  foi-  milk.  As  to  all  the  other  moduses,  there  must  be  [317]  issues. 
The  costs  nuist  be  allowed  for  all  the  tithes  recovered  ;  and  as  far  as  they  relate  to 
the  moduses  to  be  tried,  they  mu.st  wait  the  event  of  the  issues,  as  matter  for  our 
consideration  when  the  cause  comes  on  for  further  directions. 

TiiK  KiNfi  V.  Henky  Ellis  St.  John.     (Demurrer)     Tuesilay,  14th  May  1816. 

I),  by  articles,  in  consideration  of  his  intended  marriage,  bearing  date  in  1796,  covenants 
to  settle  certain  lands,  to  be  purchased  with  a  certain  sum  of  money,  to  uses 
(ill  strict  .settlement).  In  1808  he  enters  into  bonds  to  the  Crown.  In  1812  he 
])urchases  lands  (generally)  in  fee,  and  a  mortgage  tei'm  is  assigned  to  a  trustee 
to  attend  the  inheritance,  and  the  estate  is  then  settled  (in  strict  settlement)  to 
the  uses  declared  by  the  said  articles,  under  which  I),  himself  takes  only  a  life- 
interest.    Held,  that  the  term  does  not  protect  the  inheritance  of  the  fee  against  the 

a-ssizes  for  Cumberland  ;  that  the  .said  defendant  was  forthwith  to  appeal'  and  name 
an  attorney  in  the  said  Office  of  Pleas,  accept  declaration,  and  plead  to  issue  therein, 
so  as  the  same  might  be  tried  as  directed  ;  at  which  trial,  the  depositions  of  such  of 
the  witnesses  taken  in  this  cause,  as  should  be  dead  or  unable  to  tr.ivel  to  the  assi/es, 
should  be  read  in  evidence  on  behalf  of  the  said  parties,  and  the  judge,  before  whom 
the  .said  tri^d  should  be  had,  was  at  liberty  to  endorse  the  jiostea,  as  to  any  special 
matter  that  might  arise  on  the  said  issue,  as  he  should  think  pro])er. 

And  it  was  further  ordei-ed,  that  it  should  l)e  leferred  to  the  Deputy  Remem- 
brancer to  settle  the  issue,  in  case  the  parties  should  ditler  about  the  .same  ;  and,  for 
th.it  purpose,  all  deeds,  books,  papers  and  writings,  in  the  custody  or  powei'  of  the 
sail]  parties,  to  be  produced  before  the  Deputy  Remembrancer,  (on  oath,  if  reiiuircd,) 
and  the  same  to  be  produced  on  the  ti'ial  of  the  said  issue,  of  which  notice  should  be 
given.  The  cause  to  be  continued  in  the  paper  of  causes  till  the  return  of  the  postea, 
until  which  time  all  fnither  directions  to  be  reserved. 

And  reciting  that  the  parties  having  proceeiled  to  such  trial  in  piiisuance  of  the 
decree,  and  that  the  jury  h;id  found  a  verdict  against  the  moduses  stated  in  the 
issue,  and  that  an  order  which  had  l)C(!n  obtained  for  a  new  trial  had  lieen  di.scli.ai-ged  ; 
on  the  causi!  coming  on  for  further  diicctious,  the  said  decree  and  ])ostea  li.-iving  iieen 
o])ened,  and  counsel  heard,  it  was  ordered,  that  it  be  n^ferred  to  the  Dc])Uty  Remem- 
brancer, to  take  an  account  of  what  was  due  to  the  pl.-iinlill'  from  the  defendant  for 
tithes,  since  1st  .lanuaiy  1800;  to  make  to  each  p.-uty  all  rcasonaiile  .allowances  in 
t.aking  the  account ;  defendant  to  be  examined  on  interrogatories,  touching  the  truth 
of  such  account,  and  the  Deputj'  Remembrancer  to  be  armed  with  a  commission  for 
that  purpose,  and  one  or  moie  commissioners  to  issue  into  the  country  for  the  exam- 
ination of  witnesses,  in  aid  of  the  account;  tlie  Deputy  Remembrancer  to  m.ike  his 
rejwrt,  and  the  cause  to  be  contiinied  till  the  coming  in  of  that  report;  till  which 
time  the  consideration  of  the  costs  in  Equity  to  be  reserve<i,  anil  the  deputy  rcmeni 
brancer  to  tax  the  plaintilV  his  costs  at  Law,  to  hv,  paid  by  the  ilefcudant ;  all  papers, 
i*i;c.  to  l)c  pi'odnecd,  lfe<^  as  before  diie('ted,  on  the  trial  of  the  issue.  Vide  Un/fnnl  v. 
Samhrll,  3  Uw.  10.^8. --/'(/At  v.  Dowlwij,  ib.  1  1(;0.--7'm;c//.s  v.  Il'dhij,  ib.  1  li)-J. 
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Crown's  debt  due  from  B.  on  the  bonds,  the  settlement  Ijeing  vohmtary,  and  the 
particular  estate  not  being  specifically  bound  by  the  deed  of  1 796. 

On  a  AVrit  of  Extent  against  H.  B.  Deane,  Esq. 

On  this  writ  of  extent,  tested  the  5th  January  1815,  returnable  .^d  February  1813, 
reciting  that  H.  Boyle  Deane,  and  certain  other  persons  his  sureties,  were  indebted  to 
the  Grown  In-  bond,  dated  24th  September  in  the  48th  (leo.  III.  in  29,0001 ,  and  also, 
in  other  sums  by  other  bonds  of  subsequent  dates,  an  inquisition  was  taken  at  Reading, 
whereby  it  was  found  that  the  .said  H.  B.  Deane,  on  the  24th  May  1812,  was  seised  in 
his  demesne,  [318]  as  of  fee,  of  and  in  certain  messuages  and  premises  in  the  parish  of 
Hurst  in  the  county  of  Berks,  which  were  conveyed  to  him  and  his  heirs  absolutely, 
by  lease  and  release  of  the  13th  and  14th  May  1812  ;  the  release  made  between  Thomas 
Smith,  1st  part ;  Joseph  Hatt,  and  Paul  Holton,  2d  part :  Mary  Cowderoy,  3d  part ; 
John  Barfield  of  the  4th  part ;  said  H.  B.  Deane,  5th  part :  and  Henry  E.  St.  John  of 
the  (5th  part.  And  it  was  further  found,  that  the  said  H.  B.  Deane  continued  and  was 
in  possession  on  the  5th  January  1815. 

St.  John  pleaded,  that  before  the  teste  and  issuing  of  the  said  e.xtent,  and  before 
the  .said  H.  B.  Deane  had  any  thing  in  the  several  hereditaments  and  premises  in  the 
plea  aftei-mentioned  :  to  wit,  on  the  22d  February  1800,  one  William  Cowderoy 
Whitfield  was  seised  in  his  demesne,  as  of  fee,  in  the  several  messuages,  tenements, 
hereditaments,  and  piemises,  in  the  said  inquisition  particularly  described,  and  therein 
mentioned  to  have  been  conveyed  to  the  said  II.  B.  Deane  and  his  heirs  absolutely, 
b}'  indentures  of  lease  and  release  of  the  13th  and  14th  May  1812,  parcel,  &c. ;  and 
that  said  Whitfield  being  so  seised  thereof,  did  afterwards,  on  said  22d  February,  by 
indenture,  demise  to  Daniel  Headland,  his  executors,  administrators  and  assigns,  .said 
premises  for  the  term  of  one  thousand  years  ;  by  virtue  of  which  demise,  said  Headland 
entered  23d  February,  and  being  so  po.ssessed,  died  intestate  on  1st  March  1804,  and 
administration  was  granted  to  Jane  Headland.  That  afterwards,  on  25th  March,  by  a 
certain  other  [319]  indenture,  lietween  Francis  Lockey  of  the  1st  part,  said  Jane  Head- 
land of  2d  part,  said  Whitfield  of  3d  pait,  Thomas  Smith  of  4th  part,  and  John  Bai'lield 
of  the  5th  part,  said  Jane  Headland  did  assign  said  premises  to  said  John  Barfield,  for 
the  residue  of  the  said  term,  upon  trust,  for  securing  to  Thomas  Smith  a  sum  of 
money  and  interest,  and  subject  thereto,  in  trust,  to  at" end  the  inheritance,  and  to 
protect  the  premises  from  mesne  incumbrances.  That  afterwards,  on  14th  May  1812, 
by  indenture  between  said  Thomas  Smith,  1st  part;  Joel  Hatt  and  Paul  Holton  of  2d 
part ;  Mary  Cowderoy,  single  woman,  of  the  3d  part ;  said  John  Barfield  of  the  4th 
part ;  said  H.  B.  Deane  of  the  5th  part ;  and  said  Henry  Ellis  St.  John  of  the  6th  part, 
the  said  John  Barfield  did  assign,  transfer  and  set  over  unto  the  said  Henry  E.  St. 
John,  his  executors,  administrators  and  assigns,  the  said  messuages,  tenements,  &c.  to 
hold  the  same  unto  the  said  H.  E.  St.  John,  i^^c.  from  thencefoith,  during  all  the  rest, 
residue  and  remainder  of  the  .said  term  then  to  come,  &c.  in  trust,  nevertheless,  for  the 
said  H.  B.  Deane,  his  heirs  and  assigns,  and  to  be  assigned  and  disposed  of  as  he  or 
they  should  direct  or  appoint  :  and  in  the  mean  time  to  attend,  wait  upon,  and  go 
along  with  the  freehold  and  inheritance  of  the  said  premises,  to  bar,  dower,  and  protect 
and  defend  the  said  hereditaments  from  mesne  incumbrances  subsequent  to  the  creation 
of  the  said  term.  Vy  virtue  whereof  the  said  H.  H  St.  John  on,  &c.  entered,  X'c.  and 
was,  and  continually  from  thence  hitherto  hath  been,  until  the  taking  and  seizing 
thereof  by  the  said  [320]  sherifl',  lawfully  thereof  possessed.  And  the  said  H.  E.  St. 
John  being  so  posse.ssed,  and  the  said  H.  B.  Deane  being  so  sei-ed  thereof,  as  in  the 
said  inquisition  mentioned,  afterwards  on  the  29th  June  1812,  said  H.  B  Deane  did, 
by  indenture  of  bargain  and  sale,  for  the  considerations  therein  mentioned,  bargain 
and  sell  said  premises,  etc.  unto  CTCorge  Deane  and  John  May,  to  hold  the  same  to 
them  and  their  assigns  from,  &c.  for  one  whole  year,  by  virtue  whereof,  and  by  force 
of  the  statute,  &c.  ;  and  afterwaids  (on  30th  June)  the  said  C4eorge  Deane  and  John 
May  being  so  thei'eof  possessed,  by  a  certain  other  indenture  made  between  said  H.  B. 
Deane  of  the  first  part ;  Lucy  Deane,  widow  and  relict  of  Henry  Deane,  deceased,  and 
the  .said  H  B.  Deane,  and  Elizabeth  his  wife,  then  late  Elizabeth  Wyborn,  spinster,  of 
2d  part ;  George  Deane  and  John  May,  3d  part ;  and  Ralph  Deane,  and  said  H.  E. 
St.  John  or  the  4th  part,  said  H.  B.  Deane  being  so  seised  as  aforesaid,  foi'  the  con- 
siderations therein  mentioned,  did  giant  and  confirm  unto  said  George  Deane  and 
John  May,  and  their  heirs,  the  said  several  messuages,  &c.  to  hold  to  them,  their  heirs 
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and  assigns,  for  ever,  to  the  intent  that  the  same  might  be  settled  to  the  several  uses, 
and  upon  the  several  trusts,  and  under  and  subject  to  the  several  powers,  mentioned, 
expressed,  and  directed  to  be  declared,  in  and  by  a  certain  indenture  of  settlement, 
bearing  date  the  2d  day  of  September  in  the  year  1796,  or  as  near  thereto  as  the  death 
of  the  parties,  the  change  of  interests,  and  other  intervening  circumstances,  would 
admit.  And  it  was  by  the  said  in-[321]-denture  of  relea.se  further  witnessed,  and 
thereby  covenanted,  declared  and  agreed  between  all  the  said  parties  thereto,  and  the 
said  11.  B.  Deane  did  thereby  direct  and  appoint  that  the  said  H.  E.  St.  John,  and  his 
executors  and  administrators,  should  thenceforth  stand  seised,  and  be  possessed  of 
the  said  term  of  one  thousand  years,  In  trust  for  the  said  George  Deane  and  John 
May,  their  heirs  and  assigns,  to  attend,  &c.  and  to  preserve,  &c.  And  said  H.  E. 
St.  John  further  saith,  that  the  .said  several  uses  and  trusts  mentioned,  expressed, 
and  declared  in  and  by  the  said  indenture  of  settlement,  bearing  date  2d  September 
1796,  and  mentioned  and  referred  to  as  aforesaid  in  said  indenture  of  30th  June 
1X12,  were  as  follows  ;  that  is  to  say.  To  the  use  of  .said  Henry  Deane  and  his  assigns, 
for  life  (without  waste  ;)  remainder  to  the  use  of  the  said  Lucy  Deane  his  wife,  and  her 
.■issigns,  for  life  ;  remaindei-  to  the  use  of  the  said  H.  B.  Deane  and  his  assigns,  for 
life,  (without  waste  ;)  remainder  to  the  use  of  the  said  Elizabeth  W3'born  and  her 
assigns,  for  life  ;  with  remainder  to  the  use  of  the  said  George  Deane  and  John 
May,  and  their  heii's,  during  the  natural  lives  of  the  said  H.  Deane,  Lucy  his 
wife,  H.  B.  Deane,  and  Elizabeth  Wyborn,  and  the  life  of  the  longest  liver  of  them. 
Upon  trust,  to  presei've,  &c.  but  nevertheless  to  permit  and  sufl'ur  the  said  tenant  foi- 
life  to  [•eceive  and  take  the  I'ents  and  profits  of  the  messuages,- lands,  tenements,  and 
hereditaments,  to  be  purchased  with  a  certain  sum  of  1.,  and  immediately 

aflei-  the  derease  of  the  sui'vivor  of  them,  to  the  use  of  and  in  ti'ust  for  the  ciiild,  if 
only  [322]  cine,  or  if  moi'e  than  one,  then  all  and  every,  or  (exclusive  of  tiie  other  or 
others  of  them)  any  one  or  moie  of  the  children  of  the  said  H.  B.  Deane,  on  the 
body  of  the  said  Elizabeth  lawfully  to  be  begotten,  or  the  issue  of  all  or  anj'  of 
such  child  or  children  to  be  born  in  the  life-time  of  the  said  IL  B.  Deane  and 
Elizabeth  Wyborn,  with  such  limitations,  over  and  upon  such  contingencies,  and 
subject  to  such  coiulitions  and  restrictions,  as  the  .said  H.  B.  Deane  and  Elizabeth 
Wyborn  jointly,  during  their  lives,  by  any  deed  or  instiument  in  writing,  to  be  executed 
in  pi-escncc  of  t  wo  credible  witnesses,  siiould  absolutely,  and  without  power  of  I'cvoca- 
tion  and  new  a])])()intnient,  to  be  as  therein  menlionod,  jointly  direct,  limit  or  a|ipoint  ; 
and  in  default  of  such  direction,  limitation  and  appointment,  and  sulijcct  thereto, 
and  as  to  such  part  or  parts  of  said  messuages,  &c.  to  bo  purchased  with  the  sum 
of  1.   therein   mentioned,  and  also  of  the  estate   and   interest  therein,  to 

which  such  joint  direc'tion  i>v  ;i,|ipointnicnt  should  not  extend,  then  as  the  survivor 
of  them  the  said  II.  B.  De.-inc  and  I'-lizabcth  Wyborn,  notwithstanding  her  coverture 
by  any  future  husband,  by  any  deetl  or  instiument  in  writing,  executed  in  the  presence  of 
two  credible  witncs.scs,  or  by  his  or  her  last  will  and  testament,  signed  and  published 
in  the  presence  of  three  credible  witnes.ses,  should  direct,  limit,  or  appoint ;  and  in 
default  of  such  direction,  limitation,  or  ajjpointment,  to  the  use  of  the  first  son 
of  the  said  11.  B.  Deane,  on  the  Ixidy  of  the  said  I'ilizabeth  Wyborn  lawfully  to 
be  begotten,  and  the  heirs  male  of  the  liody  of  such  first  son  lawfully  [323] 
issuing,  with  remainder  to  the  use  of  the  second,  third,  fotuth,  and  tifth,  and  all  and 
every  other  son  and  sons  of  the  said  H.  15.  ])eane,  on  the  body  of  the  said  I'llizalicth 
Wyborn  to  be  lawfully  begotten,  severally,  successively,  and  in  remainder,  one  after 
the  other,  as  they  respectively  should  be  in  seniority  of  .age  and  pi'ioiily  of  biith,  and 
the  heirs  male  of  such  sons  lawfully  i.ssuing,  with  remaindei'  to  the  use  of  the  d.-uightei', 
if  only  one,  and  if  more  than  one,  then  .all  and  every  the  daughters  of  the  said  11.  B. 
Deane,  on  the  body  of  the  said  Elizabeth  Wyljorn  to  be  lawfully  liegotten,  share  and  sh.irc 
alike,  as  tenants  in  common,  with  benefit  of  survivorship  in  maiuier  therein  mentioned, 
with  remainder  to  thi;  use  of  the  .said  H.  15.  Deane,  his  heirs  and  assigns  for  evoi-. 
And  the  said  II.  iv  St.  John  further  saith,  that  after  the  making  of  the  .s.iid  indenture, 
bearing  date  .'iOth  Juno  1812,  the  said  II.  B.  De.uu;  and  I^lizaboth  Wyborn  interm.irried, 
and  the  said  II.  Deane  and  Lucy  his  wife  res|)e('tivcly  died,  to  wit,  on  the  2d  day  of 
September  1796,  at  Westminster  aforesaid  ;  and  that  bcture  and  at  the  time  of  the 
issuing  and  teste  of  the  said  writ  of  extent,  the  said  II.  I'^llis  St.  John  was,  ami  from 
thence  until  the  issuing  thereof,  hath  been  possessed  of,  and  still  is  entitled  to  the  said 
several  messuages,  itc.  for  the  residue  and  remainder  of  the  said  yet:  unexpired  term 
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of  one  thousand  yeais  therein,  in  trust  for  the  said  George  Deane  and  John  May,  their 
heirs  and  assigns,  to  attend,  &:c.  in  order  to  preserve,  &c.  ;  and  this  the  said  H.  E. 
St.  John  is  ready  to  vei'ify  :  Wherefore  he  prays  judgment,  and  that  the  hands  [324] 
of  our  said  Lord  the  King  be  amoved  from  the  possession  of  .said  messuages,  iVc. 
whereof,  &c. 

Demurrer  and  joinder. 

Nolan,  in  support  of  the  demurrer,  stated  the  question  to  be,  shortly,  whether  the 
trustee  of  the  term  assigned  to  attend  the  inheritance,  is  entitled  to  set  it  up  as  an 
available  claim  against  the  Crown,  and  thereby  protect  the  inheritance  of  the  Crown 
debtor's  estates  from  the  Crown's  debt ;  and  submitted,  that  whether  it  were  a  legal 
or  trust  estate,  it  would  be  aft'eeted  by  a  debt  due  to  the  Crown. 

He  admitted  that  if  the  King's  debtoi',  possessed  of  a  term  of  years  of  any  chattel, 
real  orpei'sonal,  should  dispose  of  it  to  another,  bona  fide  for  a  valuable  consideration, 
the  sale  would  bind  the  King,  on  the  authority  of  Fleetwood's  case  (8  Co.  171). 

But  he  submitted  that  it  could  not  be  the  effect  of  the  conveyance  of  the  term  to 
the  uses  of  the  settlement  of  1796,  that  it  should  operate  to  protect  the  inheritance 
against  the  debt  due  to  the  Crown  ;  and  he  cited  Fonl  and  ■'yheldon'.f  case  (12  Co.  2), 
where  it  is  held,  that  "if  an  accountant  to  the  King  purchase  lands  in  the  names  of 
others,  the  King  shall  seize  those  lands  for  money  due  unto  him :  "  and  also  Sir  Edicard 
Cokes  case  (Godbolt's  Reports,  289),  which  was  this:  Sir  [325]  Christopher  Hatton, 
whilst  entitled  by  giant  of  Queen  Elizabeth,  to  the  reversion  of  the  othce  of  remem- 
l)rancer  and  collector  of  the  first  fruits,  being  seised  in  fee  of  divers  manors,  lands,  &c. 
covenanted  to  stand  seized  thereof  to  the  use  of  himself  for  life,  and  afterwards  to 
the  use  of  his  sons  severally  in  tail,  remainder  to  the  heirs  of  his  eldest  son  in  fee, 
with  power  of  revocation  during  life.  Having  afterwards  become  possessed  of  the  said 
office,  and  thereby  indebted  to  the  Queen,  the  question  was,  whether  those  lands 
might  be  extended  for  the  debt,  and  it  was  held  that  they  were.  Dodderidge,  Justice, 
and  Tantield,  Chief  Baron,  were  of  opinion,  that  Sir  Christopher  Hatton  having  the  fee, 
the  conveyance  being  revocable  during  his  life,  the  lands  were  e.xtendible  till  his 
death  ;  and  Hobart,  Chief  Justice,  con.sidered  it  not  material  that  the  inquisition  should 
find  the  deed  to  be  with  power  of  revocation,  and  he  held,  that  a  revocable  conveyance 
was  sufficient  to  bind  the  parties  them.selves,  but  not  the  King,  and  that  the  lands 
were  liable,  into  whose  hands  soever  they  come. 

It  cannot  be  neces.sary  to  shew,  that  where  a  term  attends  the  inheritance,  it  is 
considered  as  part  of  it,  and  subject  to  the  same  conditions.  It  is  no  longer  a  term 
in  gross. 

In  llie  Attorney  General  v.  Samis  (Hardes,  488),  it  was  held,  that  a  term  attendant 
on  the  fee  is  not  forfeitable.  Hale,  Chief  Baron,  says,  in  that  case,  [326]  "  A  trust  of 
a  term  that  follows  the  inheritance,  may  be  resembled  to  a  box  of  charters,  which  go 
to  the  heir  with  the  land  that  they  concern,  4  H.  7  W.  :  but  if  the  owner  grant  them 
over,  then  they  shall  go  to  the  executors  of  the  grantee." 

There  is  also  a  case  in  Precedents  in  Chancery  which  is  precisely  in  point.  Hoic  v. 
Nicholl  (Free,  in  Ch.  Case  111,  p.  125),  where  a  man  having  a  term  in  gross,  purchased 
the  inheritance  ;  and  the  term  was  declared  to  attend  the  inheritance.  Then  he 
becomes  receiver  of  the  King's  revenue.  He  was  held  liable  from  the  time  of  his 
liecoming  receiver,  and  that  the  King  should  have  the  benefit  of  the  term  ;  but  (it  is 
added)  if  the  term  had  been  mortgaged  to  one  who  had  no  notice  of  its  attending  the 
inheritance,  he  should  have  held  it  against  the  King.  In  this  plea  it  is  not  alleged 
that  St.  John  had  no  such  notice. 

In  the  case  of  The  King  v.  Smith  (Ic),  the  debt  was  by  simple  contract. 

Richardson,  in  support  of  the  plea,  submitted,  that  a  term,  though  assigned  to 
attend  the  inheritance,  is  not  incapable  of  being  .severed  for  some  purposes  :  and  that 
the  purpose  for  which  this  term  had  been  assigned  was  one  of  those,  and  would  be 
protected  by  that  assignment,  which  was  for  the  interest  [327]  of  H.  B.  Deane's  wife, 
and  the  uses  of  the  settlement  in  1796,  although  the  life-estate,  and  all  beneficial 
interest  of  H.  B.  Deane  m  the  lands,  might  be  affected  by  the  extent.  According  to 
the  doctrine  in  IJ'illouijhhi/  v.  iVillmuihlry{\  T.  R.  763.— Coll".  Jur*.  vol.  1.  p.  349)  the 

(k)  Wightwick's  Rep.  34. — In  that  case,  the  principal  authorities  on  the  point  of 
the  Crown's  debt  art'ecting  the  debtor's  lands,  in  the  hands  of  a  purchaser,  are  brought 
together. 
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uses  of  the  settlement  of  1796  (beini;  long  before  Deane  had  entered  into  any  engage- 
ment with  the  Growij,)  would  be  ])rotected  by  the  assignment  of  the  term.  The 
marriage  was  a  valuable  consideration,  the  articles  and  assignment  were  bona  fide, 
and  there  was  no  notice  of  the  Crown's  delit.  A  judgment  creditor  would  be  pre- 
cluded under  the  same  circumstances,  and  the  Crown  cannot  be  considered  as  in  a 
better  situation. 

THOM.SON,  Chief  Baron.  The  settlement  of  1812  was  voluntary,  and  there  is  no 
covenant  in  the  articles  of  1796,  which  specifically  binds  these  lands.  The  assignment 
of  the  term  therefore  to  St.  John,  cannot  defeat  the  right  of  the  Crown. 

Per  Curiam.     .Judgment  for  the  Crown. 


[328]  SiiAW  V.  .Iniix  Tytherleihh  (sued  by  the  Name  of  .Tohn  Tyther  Leigh). 
1816. — A  subp  ad  resp.  and  attacljment  for  want  of  appearance,  in  both  of  which 
there  is  a  mistake  in  the  defendant'.s  surname,  not  sufficient  ground  foi- a  rule 
to  shew  cause  why  the  proceedings  should  not  be  set  aside,  although  the  defen- 
dant give  the  plaintiff'  notice  on  being  served  with  process,  that  he  will  move  the 
Court  to  set  it  aside  if  proceeded  in,  and  tender  the  plaintify  his  demand. 

l).iuncey  moved  to  set  aside  the  proceedings  in  this  cause,  foi-  irregulaiity.  The 
defendant  had  been  sei'ved  with  a  subp.  ad  resp.  in  the  name  of  Leigh,  (as  above,) 
returnable  in  fifteen  days  of  Easter.  On  the  11th  of  April  he  gave  the  plaintitt'  notice, 
that  if  he  proceeded  in  the  action,  the  Court  would  be  moved  to  set  aside  the  pro- 
ceedings on  the  ground  of  the  misnomer ;  and  at  the  same  time  tendeied  him  the  full 
amount  of  his  demand.  The  jjlaintifi'  had  delivei'ed  in  a  bill  of  particulars  of  his 
demand,  wherein  he  had  called  the  defendant  by  his  right  surname.  On  the  25th  day 
of  May  instant,  the  defendant  was  attached  for  default  of  appearance,  liy  warrant 
from  the  Shcrill  of  .Statlord,  by  the  name  of  Leigh. 

The  Court  refused  to  tcrant  tiie  rule. 


[329]  Sill  F.  Ci'NLiFFE,  Bart,  and  Anoiiiku,  r.  Tavi.or  .and  Otiiehs.  Monday, 
2()th  May  18 Hi. — The  lessee  of  a  lector,  in  whose  lease  there  is  an  exception  of 
various  small  tithes  nominatim,  and  of  all  the  tithes  belonging  to  the  vicai',  is 
not  entitled  to  tithe  of  potatoes,  although  he  has  always  received  some  of  the 
small  tithes  in  kind,  not  mentioned  in  the  lease,  speciatim,  either  as  demised  or 
excepted,  and  particularly  for  geese  and  pigs  :  his  general  right  being  generally 
abridged  by  the  operation  of  the  paiticular  exceptions  in  the  lease,  which  was 
held  to  carry  the  tithes  of  aitieles  of  modern  introduction  to  the  vicar ;  for  that 
it  w.-is  not  to  be  inferrefl,  fiom  the  lessee  of  th(;  i-ector  ha\ing  received  certiiin 
articlc.s  of  small  tithes,  that  he  is  entitled  to  take  tithe  of  potatoes,  although  the 
vicar  was  not  entitled  to  all  the  small  tithes,  nor  had  enjoyed  the  tithe  in  ilis])uto. 
— The  ecclesiastical  surveys  are  admissible  to  prove  an  ancient  endowment,  and, 
aided  l)y  perception  of  small  tithes,  (though  not  of  all,)  will  give  a  vicar  a  right 
to  tithes  of  articles  of  modern  introduction  against  the  lessee  of  the  rector. 

[See  Master.'^  v.  Fktrh'r,  1 8;iO,  Younge,  25.] 

'{'he  ]ilaintifts,  as  trustees  of  Sir  llichaul  lirookc,  lessee  of  the  tithes  uudei- the 
Dean  anil  Chapter  of  Christcluuch,  Oxfoiil,  vviio  wei'e  seised  of  the  reetoiy  and 
jiarsonage  of  l\uncoi-n,  in  Cheshii-e,  filed  this  bill  against  the  defend.auts,  occupiers  of 
lands  in  the  sevei'al  townships  of  the  p.uish  of  liunrorii.  .unl  the  vicar  of  the  s.u'il 
])arish,  for  the  tithe  of  potatoes. 

Th(!  defence  set  up  was,  that  the  xii-.ar  of  the  parish  was  entitled  to  the  tithe  of 
potiitoes,  if  titheable. 

The  evidence  for  the  plaintiff  consisted  of  the  lease  of  the  rectory  *,  and  pvrol 

*  The  lease  was  for  three  lives  (rendering  rent)  of  all  that  their  rectory  or 
parsonage  of  Kuncorii,  in  the  county  of  Chester,  and  all  their  houses,  b.-irns,  glebe 
lands,  tithes,  fruits,  profits,  advantages,  commodities  and  appurtenances  whatsoever, 
to  the  said  rectory  belonging  ;  except,  and  always  reserved  unto  the  saiil  Dean  and 
Chapter  and  their  successors,  the  gift,  ad\owson  and  pationage  of  the  vicarage  and 
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testimony  of  having  [330]  uniformly  received  the  tithe  of  geese  and  pigs,  colt,  and 
some  few  other  trivial  small  tithes,  and  smoke-penny  and  egg-money,  and  in  some 
instances  the  tithes  in  question,  by  composition  ;  but  it  also  appeared  that,  on  a 
remonstrance  from  the  vicar,  that  tithe  was  no  longer  demanded. 

On  the  part  of  the  defendants,  the  \'icar  proved  pei-ception  of  many  articles  of 
small  tithes,  (all  the  witnesses  admitting  that  the  tithe  of  geese  and  pigs  was  payable 
to  the  rector,  and  was  paid  to  the  lessee,)  particularly  calf,  wool,  lamb,  and  three- 
pence for  man  and  wife  ;  and  that  he  (the  vicar)  had  lately,  in  some  instances,  received 
the  tithe  of  potatoes. 

[331]  Martin,  and  Cooke,  for  the  plaintifl's,  put  the  case  on  the  principle  of  a 
rector  having  a  right  to  all  the  tithes  to  which  the  vicar  could  not  shew  himself 
clearly  entitled  :  and  submitted,  that  the  exceptions  in  the  lease  were  so  minute  and 
particular,  as  to  prove  that  the  lessee  was  entitled  to  all  the  tithes  which  were  not 
expressly  resei'ved,  as  the  Dean  and  Chapter  had  demised,  as  largely  as  they  could, 
all  their  rectory  ;  and  against  the  lessee's  right,  the  vicar  must  prove  himself  entitled 
by  endowment  or  perception  to  this  particular  species  of  tithe,  or  it  must  be  taken  to 
remain  in  the  rectory,  and  to  have  been  demised  to  the  lessees. — 'Ihat  u.sage  was  the 
only  ground  on  which  the  vicar  could,  in  the  present  instance,  i-est  his  ca.se,  as  the 
ecclesiastical  survey  [332]  only  proves  (and  that  not  satisfactorily)  that  an  endowment 
had  formerly  existed,  but  does  not  shew  of  what  articles  :  and  therefore  his  right 
cannot  he  carried  bevond  the  usage  against  his  rector,  who  is  never  called  on  to 
shew  his  right,  which  is  general. — That  the  reservations  made  in  the  lease  of  certain 
titheable  aiticles  by  name,  must  not  necessarily'  be  taken  to  have  been  made  in  favour 
of  the  vicar  ;  nor  can  they  be  used  in  diminution  of  the  rector's  right,  without  proof 
of  perception.  There  is  also  in  this  ease  strong  evidence  of  usage  in  favour  of  the 
plaintifl's,  for  they  have  constantly  received  tithe  of  pigs  and  geese,  which  are  small 
tithes,  and  in  some  instances  several  other  vicarial  tithes ;  and  the  perception  of  such 
small  tithes  is  the  criterion  of  the  right  to  tithes  of  modern  introduction,  and  is  the 
only  medium  of  deciding  the  question  to  whom  such  tithes  belong  and  are  payable. 


pai'ish  church,  and  the  presentation  of  a  clerk  to  be  vicar  thereof ;  and  all  lands, 
tenements,  meadows,  rents  and  services,  with  their  appurtenances,  in  Newton  near 
Daresbury,  in  the  said  county  of  Chester  :  and  also  all  main)er  of  grain  and  sheaves 
of  corn  or  grain,  incieasing,  &c.  in  the  villages,  liainlets,  or  fields  of  Newton  aforesaid, 
Hull,  Appletoii  and  Over  Whitley,  in  the  said  county  :  and  all  hay  and  grass  tithe- 
able  in  Newton  and  Hatton,  near  Daresbury  afore.said  ;  and  also  all  and  singular  the 
Lenten-tithes  and  profits  coming  therebj',  of  the  Lent-book  or  Lent-ioll,  in  Dai'esbury 
afoi-esaid,  parcel  of  the  said  rectory  ;  and  all  the  tithes,  as  well  of  corn  and  sheaves 
of  corn,  and  grain,  and  grass,  and  hay,  in  Acton  Grange  and  Daresbury  aforesaid, 
and  also  of  a  certain  piece  of  land  (therein  particularly  described)  in  or  near  Acton 
Grange ;  and  also  all  timber  trees,  woods  and  underwood.s,  on  the  said  demised 
premises,  with  liberty  to  fell  and  carry  away  the  same  ;  and  also  except  all  the  tithes 
of  wool,  lamb,  flax  and  hemp,  and  all  the  oft'erings  or  oblations  at  Easter,  and  all 
tithe  calves  yearly  coming,  renewing,  arising,  or  incieasing  of  or  in  the  titheable 
places  of  Runcorn  afoiesaid,  or  any  part  thereof  ;  and  also  all  and  all  manner  of  tithes, 
predial  or  personal,  coming,  growing,  renewing,  arising  or  increasing  of  or  in  the 
town,  village,  or  fields  of  Weston,  in  the  parish  of  Runcorn  aforesaid  ;  and  all  and 
all  manner  of  other  tithes  whatsoever,  which  the  then  vicar  or  any  other  vicar  for  the 
time  being  of  the  parish  chuich  of  Runcorn  aforesaid,  in  right  of  his  or  their  vicarage 
of  the  same  chui-ch,  did  then  or  at  an}'  time  theretofore  h.'id  peaceably  oi'  quietly 
received,  perceived,  possessed,  or  taken  and  had,  or  which  to  the  then  vicar  or  any 
other  vicar  for  the  time  being  of  the  said  parish  church  of  Runcoi'n  aforesaid,  in 
right  of  his  or  their  said  vicarage,  then  were  or  at  any  time  theretofore,  by  ancient 
composition,  or  any  custom  or  prescription  within  the  said  parish  of  Runcoiii  afore- 
.said, or  the  members  thereof,  had  been  belonging  or  in  anywise  appertaining. 

The  other  documentary  evidence  consisted  of  certain  leases  formerly  granted  by 
the  rector,  and  the  accounts  of  the  bailifls  of  the  monastery. 

On  the  part  of  the  vicar,  an  ecclesiastical  survey  was  produced,  (recognizing  the 
existence  of  the  vicarage,  and  an  enflowment  of  small  tithes  and  oblations,)  and 
terriers. 
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And  ;us  nomi.ser  will  not  rlcfeat  a  vicar's  right,  so  also  it  is  no  answer  to  the  claim  of 
.1  rector  ;  and  there  i.s  no  dillerence  made  in  the  cases,  between  a  lay  and  an  ecclesi- 
astical rector.  If,  in  this  case,  whore  both  rector  and  vicar  prove  perception  of  some 
of  the  .small  tithes,  there  should  be  any  doubt  to  whom  the  newly  introduced  articles 
arc  payable,  the  rector  would  be  entitled  to  the  benefit  of  that  doubt,  and  would  be 
entitled  to  an  issue,  if  not  to  :i  decree. 

I)auncey  and  Whetherell,  for  the  vicar,  contended  that  a  vicar  having  proved 
his  endowment,  stood,  as  to  vicarial  tithes,  in  loco  rectoris,  and  on  the  same  common 
law  right,  and  thus  put  the  lessees  of  his  rector  to  strict  proof  of  their  title  :  [333] 
and  it  is  no  answer  to  a  vicar,  to  say  that  he  has  never  received  any  particular  species 
of  small  tithes. 

The  case  of  Kennicolt  v.  iralsun  (2  Price's  Rep.  250)  is  precisely  the  same  as  the 
present :  and  the  parties  here  have  relied,  on  both  sides,  on  similar  proofs,  the  grant 
of  the  rectory  on  one  hand,  and  the  ecclesiastical  survey  on  the  other:  and  the  argu- 
ment proceeds  on  the  .same  question,  of  what  tithes  are  due  to  the  vieai',  and  what  to 
the  lector.  In  that  case,  "Vicaria"  was  held  to  carry  all  small  tithes,  and  that  the 
vicar  was  entitled  to  demand,  undei'  his  endowment,  those  which  had  never  before 
been  paid.  The  lector's  right  to  any  small  tithes,  must  arise  in  consequence  of  some 
special  reservation,  and  it  ought  to  be  shewn  to  what  particnlai'  articles  that  reserva- 
tion Wiis  applicable  ;  and  if  usage  be  the  only  means  of  that  proof,  it  must  be  confined 
to  the  usage,  and  cainiot  go  beyond  it.  In  this  case,  then,  the  rector's  right  would 
be  confined  to  geese  and  pigs,  and  some  small  personal  dues. 

Martin,  in  reply,  distinguished  the  present  case  from  Kennkott  and  IFalson.  In 
that  case  the  rectory  had  not  been  granted,  as  in  this,  but  meiely  the  tithe  of  corn 
and  grain.  There,  too,  it  was  shewn,  that  no  claimant  had  ever  received  any  sm.all 
tithes  in  derogation  of  tiie  vicar's  right ;  here  the  plaintifi'  has  enjoyed  some  of  the 
vicarial  tithes.  In  that  suit  the  rector  was  not  made  a  party  ;  and  it  is  [334]  quite 
a  dirt'ci'ent  thing,  where  the  vicai^'s  right  is  set  up  against  the  rectoi-,  oi'  merely  against 
the  landholder.  The  only  question  in  tlia*.  case  was,  whether  a  vicar,  having  a  right 
to  small  tithes  generally,  was  not  entitled  to  claim  agistment  from  the  occui)ier,  and 
that  was  the  whole  ;  and  although  the  discussion  occupied  several  days,  it  might  have 
been  disposed  of  in  a  very  short  time.  If  the  rector  had  been  a  party  there  (although 
that  was  argued  as  a  last  resoiu'ce,)  no  one  could  be  dissatisfied  with  the  decision. 
The  usage  was  insisted  on  there  ;  and  without  it,  the  ecclesiastical  survey  would  not 
have  been  held  to  have  been  tantamount  to  an  endowment.  That  case  is  therefore 
considerably  in  favour  of  the  pi-esent  claim  ;  for  it  decides,  that  a  vicar  cannot  prevail 
against  a  rector  l>nt  by  proof  of  enjoyment. 

Thomson,  Chief  Bai'on,  (having  stated  the  case,  and  the  ])laintifi"'s  title,  as  trustees 
for  the  lessee  for  lives,  the  cll'ect  of  the  documents  deducing  the  title  of  the  lessors 
from  the  priory  of  Xorton,  and  the  parol  evidence  of  perception,)  commented  much 
on  the  peculiarity  of  the  lease  having  so  many  exceptions ;  and,  amongst  other 
ol)servHtions,  his  Lordshi])  i-emarked,  that  some  of  those  reservations  operated 
strongly  in  favoni'  of  the  vicai-,  particularly  the  e.\ce])tion  of  all  the  tithes  of  wool, 
lamb,  fla.v  and  licmp,  and  all  the  ofl'ering-money  or  oblations  at  Kaster,  and  ail  tithe 
calves  yearly  coming,  ito.  in  the  tithcabic  places  of  Runcorn  ;  and  all  and  all  manner 
of  tithes  whatsoever,  which  the  then  vicar  or  any  other  vicar  for  the  time  being  of  the 
parish  chuich  of  Runcorn  aforesaid,  [335]  in  right  of  his  or  their  vicarage  of  the  same 
chnrcli,  hafl  then  or  at  any  lime  tiicrctoforc  pcaccal)ly  and  quietly  leceived,  perceived, 
or  taken  and  had,  or  to  them  in  right  of  the  said  vicarage  then  and  theretofoi'c,  bv 
ancient  composition  or  any  custom  or  pi'csci-iption  belonging, —  ])lainly  (said  his  hold 
ship)  .alluding  to  some  species  of  tithes  of  which  the  vicar  had  been  formerly  enilowcd, 
though  theie  is  nothing  said  as  to  tithes  so  specially  excepted  in  the  lea.se.  Tiiat  le;ise 
was  for  three  lives  ;  .and  here  it  may  be  ])ropcrto  mention  a  ])icce  of  eviden('e  of  great 
importance  in  this  dcfcTue.  That  is  the  ecclesiastical  survey,  made  when  the  rec^tory 
belonged  to  the  religious  house,  by  which  this  vicarage  clearly  appears  to  have  been 
endowed  at  that  time.  And  that  document  shews  the  endowment  to  have  lieen 
general,  from  the  words  "dcci mas  minutas  it  ol)lationes,"  comprehending  more  than 
wool  and  lamb,  ;uid  the  other  tithes  specified  in  the  reservation  ;  and  is  therefore 
suHicient  to  put  the  rector  to  proof  of  a  title  to  the  tithe  cl.aiined.  And  those  surveys 
are  of  grc.it  authoiity,  to  shew  of  what  the  vicarage  consisted  ai  the  time  wluui  they 
were  taken.     Then  the  accounts  of  the  Iiailifl's,  on  the  dissolution  of  the  monastery, 
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are  used  to  shew  that  the  nioniisterv  had  some  of  the  small  tithes.  An  observation 
was  made  on  that,  as  accounting  for  the  rector  receiving  tithes  of  this  description. 

The  plaintif}'  then  read  the  depositions  of  his  witnesses,  to  shew  something  of  a 
permanency  of  small  tithes  by  the  lessee  and  his  ancestors,  particularly  pigs  and  geese. 
— (His  Lordship  then  went  [336]  at  large  into  the  parol  evidence  of  perception  of 
tithes  by  the  plaintitl',  as  far  as  it  went  to  prove  perception  of  small  tithes  in  kind.) 

The  defendants  also  produced  parol  evidence  of  a  stiong  nature,  to  shew  the 
vicar's  receipt  of  many  sorts  of  small  tithes  in  the  different  parts  of  the  parish. 

On  this  evidence  the  Court  arc  to  decide,  whethei'  the  plaintift',  as  lessee  of  the 
rectory,  has  made  out  a  title  to  demand  from  the  defendants  the  tithe  of  potatoes. 
It  is  clear  that  the  lease  contains  no  particular  grant  of  any  small  tithes  whatever ; 
and  it  appears,  that  all  that  the  monastery  had  was  the  great  tithes,  and  some  Easter- 
rolls,  and  pigs  and  geese.  As  to  the  rolls,  the  lessee  cannot  derive  title  under  them, 
because  they  are  e.xpressly  excepted  in  the  lease.  It  appears  by  the  ecclesiastical 
surve}',  that  the  vicar  was  endowed  generally  of  small  tithes  and  oblation.s,  and  that 
would  be  sufficiently  comprehensive  to  cai-ry  all  the  small  tithes  that  then  existed  : 
and  all  titheable  articles  of  modei-n  introduction  would  follow  the  right  to  such  small 
tithes  in  general :  and  therefoi-e  the  rector  is  called  on  to  shew  an  adverse  title. 

His  strongest  evidence  for  that  is  his  having  received  the  tithe  of  pigs  and  geese. 
There  is  no  exception  of  those  aiticles  in  the  lease,  and  that  may  account  for  his 
receipt  of  them  ;  and,  on  the  expiration  of  the  lease,  the  college  will  become  entitled 
to  them:  but  it  is  by  no  means  sufficient  [337]  to  infer,  from  the  plaintiH's  having 
I'eceived  such  tithes,  that  he  is  therefore  entitled  to  all  small  tithes  which  have  not 
been  received  by  the  vicar.  The  reservation  in  the  lease  of  the  small  tithes  payable 
to  the  vicar  is  express  ;  and  whether  any  of  the  small  tithes  were  excepted  as  due  to 
the  vicar,  or  as  not  due  to  the  college,  it  makes  against  the  lessee's  claim  either  waj'. 
On  the  whole,  therefore,  we  think  it  is  plain,  that  in  this  case  the  rector  has  no  title 
to  this  species  of  newly  introduced  tithe.  The  documentary  evidence  is  entirely 
against  the  plaintift  ;  and  the  usage  in  his  favour,  as  far  as  it  goes,  is  explained.  His 
perception  of  other  tithes  was  confined  to  his  own  tenants  only  ;  and,  after  a  remon- 
strance on  that  account  from  the  vicar,  he  received  them  no  longer. 

This  is  not,  therefore,  the  case  of  a  rector  claiming  generally,  and  having  a  general 
prima  facie  right  to  all  the  tithes  ;  because  the  instruments,  confirmed  by  the  usage, 
shew  that  his  i-ight  ^^■as  limited,  and  that  so  clearly,  as  to  make  it  imnecessary  to  send 
the  case  elsewhere  for  the  sake  of  further  enquiry  :  and  therefore  we  shall  dispose  of 
it  at  once,  by  dismissing  the  rector's  bill,  with  costs. 


[338]  The  Honour.\ble  and  Kevkrend  Pierce  Meade,  Clerk,  and  Others, 
Devisee  and  Representatives  of  the  Bishop  of  Dromore,  Decea.sed,  r.  Coningsry 
NORBUKY,  E.SQ.  Monday,  20th  May  1816. — A  grant  of  the  tithes  of  land  will 
not  be  presumed  from  long  non-payment,  although  the  lands  be  shewn  to  have 
been  once  in  the  possession  of  a  former  lay-impropriator,  unless  some  evidence  of 
the  existence  of  a  gram  be  ottered,  or  enjoyment  of  the  tithes  be  shewn  by  at 
least  something  like  actual  pernancy,  or  a  dealing  with  the  tithes  as  owner. — Nor 
will  evidence  of  retainer  only  be  sufficiently  strengthened  to  support  such  a  pre- 
sumption, by  its  being  shewn  that  a  former  impropriator  had  declared  the  lands 
in  question  to  be  exempt  from  the  payment  of  tithes,  or  by  instances  of  exception 
of  the  tithes  in  leases,  by  the  inipi-opriate  rector. — Wood,  B.  dissentiente. — A 
church  being  void  and  dilapidated,  is  no  ground  of  dischaige  from  the  payment 
of  small  tithes  to  the  impropi'iate  rector,  on  the  notion  of  an  agreement  having 
been  entered  into  between  the  rector  and  the  parishioners,  by  which  the  ecclesi- 
astical duties  have  been  dispensed  with  in  consideration  of  an  abandonment  of 
the  small  tithes. 

(By  original  and  supplemental  Bills  ) 

The  original  liill  filed  in  this  cause,  in  Easter  Term  1810,  stated,  that  the  then 
complainant,  the  Bishop  of  Droraoie  in  Ireland,  was  seised  of  the  impi'opriate  rectory 
and  parsonage  of  the  parish  of  St.  Nicholas  in  Droitwich  (Worcestei'shire,)  and  thereby 
entitled  to  all  manner  of  tithes,  great  and  small,  arising,  Ac.  within  the  titheable 
places  of  the  .said  parish. 
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That  from  the  time  of  plaiiitifl"s  seizin,  the  defendant  held  and  oeeupieil  a  certain 
farm  and  lands  in  the  said  parish,  consisting  of  aliout  thirty-three  acres,  for  which  he 
had  I'cgnlarh'  paid  tithe  by  an  ainiual  composition,  till  Michaelmas  1807  ;  but  that 
since  that  time  he  had  refused  to  pay  the  plaintiff  such  composition  for  the  small 
liihes:  and  that,  besides  the  said  lands,  the  defendant  occupied  othei-  [339]  lands 
called  the  Lower  Friars,  (about  seven  acres,)  on  which  he  had  reaped  and  mown  grain, 
pulse,  ha}',  and  clover,  and  had  agisted  barren  cattle,  the  tithe  of  which  he  had 
not  paid. 

Prayed  an  account  and  decree  for  the  single  value  of  all  the  small  tithes  from,  &c. 
The  defendant,  by  his  answer,  denied  the  title  of  the  plaintiff  to  all    tithes  as 
impropriate  rector;  admitted  his  own  possession  of  the  lauds  mentioned  in  the  bill, 
but  contended,  that  the  composition  which  had  hitherto  been  paid,  was  in  satisfaction 
to  the  com|)lainant,  or  his  agents,  for  the  great  tithes  only,  and  denied  that  he  was 
entitled  to  small  tithes.     And  he  alleged,  that  in  ease  any  small  tithes  were  pav'able, 
the  rcctoi-  would  be  bound  to  contribute  to  the  repair  of  the  chnrch,  and  to  provide 
some  ecclesiastical  person  to  perform  the  duties  within  the  said  parish,  to  whom  such 
small  tithes  would  have  been  |)ayal)le,  if  due  at  all  :  and   that,  as  no  such  person  had 
been  provided  within  memory',  there  must,  therefore,  at  some  former  period,  have 
been  an  agreement  between  the  then  impropriate  rector  and  the  parishioners,  that  in 
considei-ation  of  his  foregoing  the  small  tithes  in  the  .said  parish,  he  should  l)e  relieved 
fiom  the  duty  of  serving  and  repairing  the  church.     In  proof  of  which  (the  answer 
allegeil,)  there  had  been  no  service  performed  in  the  said  church  in  the  memory  of  any 
person  living,  except  in  two  instances,  within  the  last  thirty  years,  of  two  per.sons 
having  been  buried  in  the  church-yard  ;  that  the  church  itself  was  [340]  clilapidated, 
and  that  the  tower,  with  a  bell  therein,  and  the  outside  walls  of  the  old  church,  were 
standing  till  within  a  few  years ;  but  that  the  walls  and  bell  had  lately  been  pulled 
down  l)y  the  ordei's  of  the  complainant,  for  the  purpose  of  disposing  of  them  for  his 
l)eneKt ;  and  that  the  parsonage  house  had,  till  about  ten  years  ago,  been  standing, 
and  was  inhabited,  but  that  one  of  the  late  lessees  of  the  tithes  had  since  pulled  it 
down  and  dis[)osed  of  the  materials.      And  that,  in  further  evidence  of  such  agi'ecment, 
there  had  never  been  any  small  tithes  in  kind,  or  any  composition  in  lieu  thereof,  paid 
in  the  memory  of  any  person  living,  e.vccpt  that  two  of  the  late  lessees  had  demanded 
and  received  from  .some  cottagers,  or  small  householders,  a  triHing  composition  in  lieu 
of  vegetables  growing  in  their  gardens ;  and  submitteiJ,  that  the  complainant  was  not, 
under  the  circumstances,  entitled  to  any  small  tithes,  or  that  if  he  were,  it  was  his 
duty  to  procure  the  said  parish  church  to  be  served,  and  contribute  to  its  repairs,  and 
rebuild  the  pansonage  house. 

The  defendant  also  admitted  that  he  had  occupied  the  lands  called  the  Low  Friars, 
and  that  they  were  within  the  .said  parish  of  St.  Nicholas,  on  which  he  had  cut  hay 
and  agisted  cattle,  and  had  paid  no  tithe;  but  he  pleaded  an  adverse  title  to  the 
tithes  of  the  said  lands,  derived  by  mesne  conveyances  from  the  I'rown,  in  whom 
they  had  l)ecome  vested  on  the  dissolution  of  the  priory  of  the  Augustine  Friars  in 
Droitwich,  in  whose  possession  they  had  formerly  ijcen,  exem[)ting  them  [341]  fiom 
the  payment  of  all  tithes,  as  well  great  .as  small  ;  and  they  alleged,  as  evidence  thereof, 
that  no  tithe  had  ever  been  paid  for  the  said  lands,  either  in  kind  or  sub  niodo. 

I  he  parol  evidence  on  the  part  of  the  plaintill'  (who  deduced  his  title  to  the 
impropriate  I'ectory  by  descent  from  Sir  .John  I'ackington,  to  whom,  it  also  appeai-ed, 
these  lands  had  been  conveyed  by  the  original  grantees  in  the  reign  of  tjneen  Kli/abeth,) 
tended  principally  to  shew,  th.it  both  the  great  and  sm.ill  tithes  had  i)een  always  con- 
sidered as  included  in  the  comi)osition  which  had  lieen  paid  to  the  pl.iiii till,  and  as  duo 
to  him  in  (piality  of  lay  iin[)i-opriator,  and  iu)t  as  vicar,  oi'  to  any  other  ecclesiastical 
person,  there  having  l)een  no  such  pcr.son  within  memory  ;  and  that  no  claim  to  any 
of  the  small  tithes  had  ever  been  set  n[)  liy  any  other  person.  And  several  old  leases 
of  the  great  and  sni;dl  tithes,  by  plaintitl's  predecessors,  were  produced.  In  some  of 
those  leases  there  was  an  e.Kce[)tion  of  the  tithes  (.f  the  lands  calK'd  the  Fi'iars. 

Dainicey,  Koupell,  and  Whelherell,  for  the  |)l.iintill',  submitted  that,  in  the  ca.so 
put  by  the  defence  as  to  the  thirty-three  acres,  of  the  church  being  dilapi<laled,  and 
no  service  performetl,  whence  the  iiresumption  of  an  old  agreement  had  been  inferred, 
the  endowment,  if  there  had  ever  been  aii}',  would  have  reverted  to  the  rector:  and 
they  insisted,  that  they  couhl  not  be  driven  to  that  argument,  till  the  defend.ant  h.id 
given  evidence  of  a  vicarage  having  oneo  subsisted,  and  of  an  endowment;  and  that, 
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;is  the  cast  at  present  stood,  the  [342]  rector's  common  law  right  must  be  combated 
by  the  defendant,  the  plaintiff  being  admitted  to  be  impropriate  rectoi'. 

As  to  the  defence  of  the  seven  acres  being  church  laud,  they  contended,  that  the 
priory  of  St.  Agustin's  having  been  one  of  the  smaller  monasteries,  was  not  exempt 
from  the  payment  of  tithe  ;  and  that  as  to  the  exception  of  the  tithes  of  those  lands, 
in  some  of  the  leases  from  the  impropriator,  that  was  so  far  from  proving  (as  it 
would  probably  be  contended  it  did)  that  he  had  not  the  tithes,  as  to  be  rather 
evidence  that  he  had  them  ;  for  unless  he  had,  there  could  have  been  no  necessity 
for  excepting  them. 

Martin,  and  Hall,  foi'  the  defendant,  ultimately  admitted,  that  if  the  plaintiff's 
title  to  the  impropriate  lectoiy  were  tiiought  by  the  Court  to  ha\e  been  proved,  the 
defendant  (having  no  evidence  to  impugn  it)  had  no  defence  to  the  claim,  as  far  as 
regarded  the  thirty-three  acres. 

The  question  was  thereby  confined  to  the  claim  of  tithes  for  the  seven  acres,  called 
the  Friars  Lands.  To  that  demand  the  substance  of  the  defence  was,  that  as  an 
impropiiate  rector  might  convev  lands  free  of  tithe,  the  Court  would  presume,  from 
the  absence  of  proof  of  tithes  ever  having  been  paid  for  such  lands,  that  they  had  been 
originally  so  conveyed  ;  for  it  was  in  evidence  that  Sir  John  Packington  bad  purchased 
the  land  for  which  the  exemption  was  now  claimed,  from  the  grantees  of  the  Crown, 
and  that  he  had  been  himself  the  impropriator  of  these  tithes  ;  and  it  was  submitted, 
that  thy  [343]  argument  of  the  exception  in  the  lease  proving  a  title  in  the  lessor  to 
tithe  in  the  lands  excepted,  required  that  it  should  have  been  in  foi'm  of  a  reservation  or 
keeping  back  of  such  tithes.  It  was  much  urged,  that  this  defence  did  not  stand  merely 
on  non-payment  of  tithes,  (whence  alone,  perhaps,  the  Court  would  not  have  inferred 
a  grant ;)  for  besides  the  proof  that  these  lauds  were  once  in  possession  of  the  lay 
impropriator,  who  might,  therefore,  have  granted  them  free  of  tithe,  it  was  also  in 
proof,  that  a  former  impropriate  rector  (Clieveland)  expressly  disclaimed  all  right  to 
tilhe  of  these  lands.  Thus  then  stands  the  case  for  the  defendant.  No  tithes  having 
ever  been  paid,  coupled  with  the  declaration  of  Clieveland,  the  former  impropriator, 
that  they  were  tithe-free,  (which  declaration  was  proved  to  have  been  made  to  the 
lessees  of  the  tithes,  at  the  time  of  their  having  been  let,)  and  with  coriesponding 
exceptions  of  the  tithes  in  the  leases,  while  both  plaintiff'  and  defendant  claimed 
their  title,  the  one  to  the  tithes  and  the  other  to  the  lands,  from  one  and  the  same 
person,  the  Court  are  now  bound  to  presume  that  the  tithes  had  been  conveyed  with 
the  land. 

Cur.  adv.  vult. 

20th  ^lay. — The  Court  now  delivered  their  opinion.s,  seriatim. 
KiCHAKD.s,  Baron.  —(Having  stated  the  case,  and  observed,  that  the  plaintiff,  as 
impropriate  rector,  was  prima  facie  entitled  to  all  the  tithes  throughout  the  parish, 
which  he  had,  in  point  of  fact,  received.) — If  I  understand  the  answer,  of  which  I 
have  some  [344]  doubt,  the  defendant  contends,  that  he  is  entitled  to  an  exemption 
from  tithes  ;  but  he  offers  no  evidence  to  support  his  right.  Then,  as  to  the  seven 
acres,  the  defence  most  likely  to  excite  the  attention  of  the  Court  is  a  supposed  grant 
of  the  tithes  of  that  land  to  those  under  whom  the  defendant  claims.  The  answer 
at  ffrst  led  me  to  believe,  that  the  defendant  intended  to  rely  on  an  exemption  founded 
on  other  grounds. 

It  does  not  appear  when  Sir  John  Packington  first  became  entitled  as  impropriate 
rector.  Whilst  he  was,  he  certainly  might  have  granted  the  tithes.  The  seven  acres 
in  question  were  conveyed  to  him  in  the  2d  Edw.  VI.,  and  that  conveyance  is  in 
existence  ;  but  it  is  clear  that  he  took  no  tithes  by  it.  Then,  as  he  took  nothing  but 
the  land  by  that  instrument,  the  grant  of  the  tithes  to  him  is  quite  consistent  with 
it.  There  is  no  other  ground  for  supposing  that  the  tithes  of  the  seven  acres  passed 
with  the  land,  except  that  of  non-payment.  Now,  prescription  in  non-decimando  is 
no  more  a  valid  defence  against  a  lay  impropriator,  than  it  is  against  an  ecclesiastical 
rector.  That  is  the  law,  and  it  can  only  be  altered  by  the  Legislature.  Tithes  are 
due  to  some  one,  unless  a  legal  exemption  be  shewn,  and  non-paj'meut  does  not  give 
a  legal  right  of  exemption. 

Then  it  is  said  that  this  defence  is  not  bottomed  in  non-decimando,  but  on  grant ; 
but  in  that  case  the  grant  must  be  shewn,  or  some  evidence  given  of  its  existence  :  and 
in  an  answer,  consisting  of  several  defences,  it  is  not  enough  to  say  that  some  person 
[345]  entitled  to  the  land  and  tithe  cou\eyed   both,  and  that  that  is  to  be  presumed 
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frum  iiuii-paymeiil.  Such  a  dufeuco,  in  reality,  amounts  tu  no  more  than  non-ilueimaudu. 
What  evidence  would  support  such  a  defence,  is  not  the  question  here,  where  there 
is  no  evidence  at  all.  In  all  the  cases  (most  of  which  are  noticed  in  Struit  v.  Baker) 
(4  Gw.  14.'}0)  there  is  strong  evidence  of  the  adverse  claimants  being  in  perception  of 
the  tithes,  which  would  otherwise  be  due  to  the  rector,  and  of  their  dealing  with  them 
as  their  own.  Here  there  is  no  evidence  of  eitlier  one  or  the  other.  In  other  cases 
the  perception  has  been  of  that  sort  which  could  not  have  been  lawful  without  grant ; 
l)Ut  here  the  sole  question  is,  whether  non-payment  is  evidence  of  grant. 

The  case  of  Xagle  v.  Edimnh  (3  Anstr.  ll)i)  was  precisely  the  case  now  before  the 
Court.  In  that  ease,  from  the  short  report  in  Anstruthei',  where  the  arguments  are 
not  given,  we  have  not  the  benefit  of  what  was  .said  in  that  case,  though  many  defences 
were  set  up.  Mr.  Hall  relied  principally  on  the  presumption  of  a  grant ;  but  the 
Court  decided  unanimously  in  favour  of  the  plaintiff',  and  on  the  .same  principles  by 
which  I  am  governed  in  the  present  case,  which  is  under  precisely  the  same  cir- 
cumstances. 

The  short  sum  and  substance  of  the  case  is  this :  here  is  an  impropriate  rector  who 
is  |)rima  facie  entitled  to  tithes  throughout  the  whole  pai'ish.  Then  there  is  a  spot  of 
lan<l  which  has  paid  no  tithes.  The  pi'oprietor  claims  e.xemption  as  general  owner. 
He  [346]  does  not  prove  perception  or  n.sage  ;  and  all  his  defence  amounts  to  non- 
render  merely.  There  can  be  no  doubt  about  the  law  on  such  a  case,  after  the 
decision  in  the  case  of  Tki'  Caiporation  of  Bun/  St.  Kdniunih  v.  Evans  (2  Gw.  757). 

It  is  impossible  to  conceive,  if  the  defendant  or  those  under  whom  he  claims  had 
any  such  right  as  is  contended  for,  that  there  should  never  have  been  any  such  exer- 
cise of  it  as  would  have  shewn  perception,  or  something  tantamount.  I  am  cleaily 
of  opinion,  therefore,  that  the  plaintiff,  as  impropriate  rector,  is  entitled  to  tithe  of 
these  seven  acres  of  land,  unless  some  stronger  defence  be  set  up  than  mere  non- 
payment. 

As  to  the  evidence  of  the  lessees  of  these  tithes,  that  Mr.  Clieveland  (a  former 
impropriatoi)  had  told  them  that  this  land  was  tithe-free,  (which  is  brought  forward 
to  give  this  defence  the  appearance  of  not  being  merely  non-decimanilo,)  I  must 
observe,  it  is  most  extraordinary  that  none  of  the  instruments  signed  by  Mr.  Clieve- 
land say  one  word  of  this  ;  and  I  think,  therefore,  that  such  evidence,  uiisiqjportoil 
by  those  instruments,  is  too  slight.  But  suppose  Mi'.  Clieveland  had  said  so,  it  might 
have  been  in  ig.iorancc,  and  the  law  woidd  not  allow  him  to  give  evidence  to  destroy 
his  I'iglit ;  and  I  mistake  this  case,  if  any  stress  ought  to  hti  laid  on  such  a  declaration 
by  him. 

The  lease  from  the  Bishop  of  Dromorc  executed  in  1801,  excepting  the  l.iinl  in 
(|uestion,  is  certainly  [347]  more  decisive  evidence  than  Mi-.  Clievcland's  declaration  ; 
but  it  is  impossible  to  think  that  the  bishop  meant  by  that  exception  to  acknowledge 
that  the  lands  were  tithe-free,  or  that  the  title  to  tithe  was  in  sonic  other  person  ;  for 
there  might  have  been  many  good  reasons  for  such  an  exception  :  such  as  a  wish  to 
tfike  them  into  his  own  hands,  or,  in  a  case  of  doubt,  not  to  involve  his  lessee  :  and  it 
is  not  many  years  afterwards  that  he  files  this  bill(lS09).  The  couvei'sation  and 
lease  therefore  are  as  nothing  in  this  case.  -  (Having  re-statod  the  point  on  which  the 
question  depended,  and  observed  that  the  grant  of  the  laml,  wilhoul  more,  was  I'athcr 
negative  evidence  against  the  siqjposed  gi'ant  of  the  tithes,  his  Loidship  concluded 
with  saying,) — I  am  of  opinion,  therefore,  that  in  fact,  .uid  in  law,  this  (icfcn(rc,  in  tlio 
absence  of  other  evidence,  is  nothing  more  than  a  |)lc.i  of  nou dcciinando,  and  as  such, 
not  an  answer  to  the  pl.iintiU's  claim. 

Wool),  Baron.  I  am  sorry  to  be  compcllcil  to  dili'cr  from  the  rest  of  the  Court, 
as  I  do  in  the  present  case. 

I  freely  admit,  that  if  the  cases  of  The  Cm'pvriiliini  nj  linri/  v.  Erans,  and  Na<ih:  v. 
Edwards,  lie  founded  on  the  law  of  the  Land,  I  sho\ild  have  nothing  to  s;iy.  jiut  it  is 
those  very  decisions  which  I  combat,  and  that  liccause  they  are  not  foiuidcd  on  rat  ioii.d 
and  legal  principles.  They  hold  a  doctrine  which  would  be  jiroductivc  of  inlinito 
mischief  and  injustice  to  every  subject  of  this  country,  by  dejiriving  them  of  their 
rights,  dcri\  ed  by  succession,  after  long  enjoyment  by  theii-  ancestors. 

[348]  This  question  is,  whether  a  grant,  from  persons  capable  of  granting,  shall 
not  be  ])r('sumed  from  the  fact  of  long  enjoyment  :  .and  it  is  on  that  general  principle 
that  I  dilt'cr.  If  long  usage  be  sulHeienl  to  raise  such  .i  |)ri'sumpl  ion  in  .'dl  nlhcr  cises, 
why  not  in  the  case  of  tithes.     There  1  take  my  stand. 
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It  is  a  most  important  question  for  the  public,  and  particularly  so  to  the  land- 
holders ;  and  therefore,  I  shall  take  the  liberty  of  entering  into  a  review  of  all  the 
cases,  and  expressing  my  decided  dissent 

The  principal  decision  is  that  of  Naijk  v.  Kdwarch,  in  1796,  and  that  is  similar  to 
the  present ;  I  may  aa}',  it  is  precisely  the  same  case  There  the  Chief  Baron 
Maedonald  says,  that  "  it  is  clear  the  defence  of  a  grant  to  be  presumed  from  non- 
payment of  tithes,  could  never  be  set  up  in  any  shape  against  an  ecclesiastical  rector  ; 
and  that  whatever  doubt  there  may  at  first  have  been  on  Ihe  point  of  a  lay  impro- 
priator having  the  same  advantage,  three  successive  decisions  upon  it  have  fully 
established  that  there  is  no  ditierence  between  a  lay  and  ecclesiastical  rector."  On 
that  I  shall  observe,  that  the  difference  is  very  great ;  for  a  spiritual  rector  could  not 
alienate,  and  therefore  it  would  be  absurd  to  presume  a  grant  against  him  ;  but  that 
is  not  the  case  with  a  lay  impropriator.  The  first  case  cited  in  support  of  the  doctrine 
in  Xaglc  v.  Edvanh  is  Htn.son  v.  Oltve  (Bunb.  'iSi),  but  there  was  no  grant  set  up 
there.  The  plaintitt's  title  was  admitted.  The  defence  was  that  the  land  was  exempt, 
as  being  paicel  of  one  of  the  greater  [349]  monasteries  ;  and  the  Court  decided,  that 
the  admission  of  the  general  light  put  the  defendant  upon  proving  his  exemption ; 
and  could  they  decide  otherwise  .'  I  hat  ease,  therefore,  does  not  apply  to  this,  or  to 
that  of  NagJe  v.  Edwards,  for  it  does  not  decide  that  long  non-payment  of  tithes  will 
not  justify  presumption  of  a  grant  from  the  lay  rector.  The  next  is  UharHon  v. 
Charlton  (2  Gw.  715. — Bunb.  325) ;  and  1  do  not  deny  what  is  the  result  of  that  case, 
that  there  cannot  be  a  prescription  in  non-decimando  set  up  against  a  lay  rector,  where 
the  defence  is  so  in  form:  as  that  "neither  the  defendant,  or  those  under  whom  he 
claims,  have  ever  paid  any  tithe,  or  modus,  or  composition."  Here  then  the  question 
is,  whether  this  defence  is  in  substance  a  presci'iption  in  non-decimando,  for  it  is 
certainly  not  .so  in  form.  It  is  quite  a  ditt'erent  thing  when  long  usage  and  enjoyment 
is  set  up  as  evidence,  from  which  a  grant  is  to  be  presumed,  and  which,  as  Lord 
Mansfield  properly  says  *,  may  be  evidence  distinct  from  a  grant.  "  Thei-e  is  (says  his 
Lordship)  a  great  dillerence  between  length  of  time,  which  operates  as  a  liar  to  a 
claim,  and  that  which  is  only  used  by  way  of  evidence."  The  next,  and  most  material 
case,  is  that  of  The  Corporation  of  Bury  St.  Edmunds  and  IVrtght  v.  Evans,  in  1739 
(2  Gw.  757).  In  that  case  the  defence  appears  to  be  put  loosely  ;  but,  however  that 
may  be,  the  Lord  Chief  Baron  says  (page  766),  "Where  any  man  occupies  lands, 
which  came  to  the  Crown  by  the  dissolution  of  religious  houses,  by  virtue  of  [350] 
the  statute  31  Hen.  VIII.,  or  32  Hen.  VIII.,  it  is  manifest  he  may  insist  on  a  dischaige 
by  prescription  ;  for,"  (he  adds,)  "the  religious  houses  having  been  capable  of  a  dis- 
charge by  bull,  order,  or  presciiption,  the  patentees  of  any  part  of  the  possessions 
behnging  to  such  houses,  are  enabled,  by  a  special  clause  in  the  Acts,  to  enjoy  the 
same  as  ampl\'  discharged  from  tithes  as  the  ecclesiastical  person  did  on  the  dissolution." 
Those  are  the  principal  cases  on  the  subject  of  prescribing  against  a  lay  impropriator ; 
but  they  have  been  followed  by  several  others.  It  was  considci-ed  law,  in  the  case  of 
Lord  Fetre  v.  Blencoe  (in  1797)  (A).  There  the  defence  was  length  of  non-claim,  the 
rectory  having  been  in  the  hands  of  laymen.  In  giving  judgment.  Lord  Chief  Baron 
(Maedonald)  says,  "It  is  now  established  by  many  cases  too  firmly  to  be  disputed, 
that  mere  non  payment  is  not,  even  among  laymen,  any  answer  to  the  demand  of 
tithes.  '1  hese  determinations  are  perhaps  to  be  lamented.  I  should  have  liked  better 
to  have  found,  in  regard  to  tithes,  the  same  principle  of  decision  which  regulates  the 
title  to  every  other  lay-fee.  If  nonpayment  for  any  length  of  time  forms  no  pre- 
sumption of  a  giant  of  tithes,  then  the  length  of  enjoyment,  which  in  all  other  cases 
is  the  best  possible  title,  serves  only  to  weaken  the  claim  of  exemption  fiom  tithes, 
as  the  difficulty  of  tracing  its  oi'igin  is  increased."  That  argument,  against  the 
doc-[351]-trine  now  laid  down,  is  unansweraljie,  although  the  Chief  Baron  says  after- 
wards, "  But  the  cases  prevent  us  from  deciding  on  the  ground  of  such  a  presumption." 

Now  certainly,  if  decisions,  whether  right  or  wrong,  make  law,  these  have  done 
so ;  but  I  contend  against  them,  as  1  have  a  right  to  do,  because  I  hold  a  diffeient 
opinion.     Judges  can  not  legislate,  nor  have  their  judgments  the  force  of  law,  and  if 

*  In  the  case  of  Tlie  Mayor  of  Hull  v.  Uoiiier,  Cowper,  108. 

(A)  3  Anstr.  945. — 4  Gw.  1484.  This  case  was  decided  in  1797,  subsequent  to  all 
the  other  cases  in  the  books,  except  Berney  v.  Ilarvvy,  17  Ves.  119,  in  1810. 
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doubtful,  they  should  be  examined  to  the  bottom,  that  it  may  be  seen  whethei-  they 
are  founded  in  justice  and  the  law. 

In  the  case  of  Jenning.f\.  Lettis  (3  Gw.  952),  Lord  Chief  Baron  Parker  has  certainly 
carried  this  doctrine  of  non-presunaption  a  great  way;  he  says  (page  957),  "The 
instrument  or  deed  of  exemption,  or  alienation  or  discharge,  ought  to  be  produced. 
But  then  it  is  objected,  shall  a  man  be  liable  to  pay  tithes,  if  he  loses  his  deed  of 
discharge  or  alienation,  so  as  not  to  be  able  to  give  any  legal  evidence  of  it  ?  I  am  afraid 
he  will."  But  in  the  case  of  Fiinshaw  v.  liotherani  (3  Gw.  1179),  it  is  said  by  Lord 
Keeper  Henley,  who  also  holds  it  to  be  necessary  to  produce  the  deed  of  exemption, 
"I  would  not  be  understood  as  if  a  judge  would  in  all  cases  expect  the  production  of 
the  very  deed  or  grant  of  exemption,  but  the  best  evidence  the  nature  of  the  case  will 
admit."  And  that  is  [352]  certainly  the  true  rule  of  law.  He  then  decides  that  case 
in  favour  of  the  prescription. 

ThcTi  it  is  said,  that  there  is  no  evidence  that  a  grant  ever  did  exist.  It  may  1)6 
impossible  to  give  such  evidence  in  very  many  instances,  for  deeds  will  perish,  and 
witnesses  cannot  be  kept  alive  for  three  or  four  hundred  years  ;  and  it  would  be 
monstrous  to  .say,  that  the  proof  of  the  existence  of  such  deeds  shall  not  be  supplied 
by  evidence  of  long  usage  and  enjoyment. 

I  shall  now  pi-oeeed  to  shew  how  far  the  Courts  of  Law  have  gone  in  presuming 
grants,  which  they  have  done  from  the  earliest  times  : 

In  the  case  of  Ui-iinea  v.  .^inith,  in  30th  Elizabeth  (12  Co.  p.  4),  where  the 
validity  of  the  impropriation  was  questioned  because  a  vicarage  had  never  been 
endowed,  according  to  the  condition  of  the  original  grant,  (and  that  appeared 
from  the  grant  itself)  it  was  held,  that  it  should  be  piesumed  that  the  vicarage, 
in  respect  of  continuance,  w;n  lawfully  endowed;  and  the  Court  said,  "It  would  be 
a  dangerous  precedent  to  examine  the  originals  of  impropriations  of  pai-souagos, 
and  the  endowments  of  vicarages,  for  that  the  originals  of  them  in  time  will 
perish."  So  that  here  we  are  told  we  may  presume  every  thing  from  continuance, 
and  why  not  a  grant  of  tithes.  In  Bedle  v.  Beard  (ib.  p.  5),  also,  ol)jeetions  being 
taken  to  the  title  to  an  advowson,  it  was  resolved,  that  in  respect  of  the  [353]  ancient 
and  continued  possession,  it  .should  be  intended  that  there  was  a  lawful  grant  of  the 
King  in  fee,  and  that  all  had  been  done  which  might  make  the  ancient  impropriation 
good,  and  that  because  (as  it  was  said)  I'ecords,  letters-patent  and  other  writings 
consume,  oi'  are  lost  or  embe/zlod  :  for  otherwise  ancient  and  long  possession  would 
hurt  the  title  of  the  owners  of  the  rectory.  There  it  might  have  l)een  ol)jected,  that 
the  Crown's  grant,  l)eing  matter  of  record,  could  not  be  piescril)e<l  for;  and  if  you 
may  pi-escribe  against  the  Crown  itself,  why  not  against  the  grantees  of  the  Crown  ! 
The  ])rini;iplcs  of  those  cases  are  e(jually  a[)pli(;ablo  to  the  case  now  i)efore  us. — (His 
Lordship  then  took  a  minute  view  of  the  cases  of  The  Kiiii/  v.  ('ar/x'iiln-  (2  Shower,  47) 
—Tlie  Mayor  of  Hull  v.  Horner  (Cowper,  IQ2)- Fou-eH  v.  MiUhanke  (1  T.  U.  399. 
Cowp.  103)— ttrejifZcM  v.  iS7a?i7icr  (4  Gw.  1513) — in  which  last  Lord  Kenyon  said  he 
mu.st  tell  the  jury,  that  from  a  possession  of  two  centuries  and  a  half  they  might 
presume  any  conveyance  from  the  dean  and  chapter  ;  and  he  was  of  opinion  that  the 
tithes  did  ])ass,  although  there  were  no  words  of  conveyance  of  the  tithes— and  ImiIi/ 
DarliiiDiith  v.  JiulierU  (Mi  Last,  3.'i-l),  as  having  established  the  princi])le  of  long  usage 
and  enjoyment  l)eing  ])resumptivc  evidence  of  grant.) 

There  is  another  case  whiih  I  con.sider  very  important.  It  is  that  of  Jhail  v. 
liroijkiiian  (3  T.  R.  151),  where  [354]  the  (|uestion  was  on  dcnnu'rer,  whether  a  deed 
might  lie  pleaded  as  lost  and  dcstr(jyed  by  time  and  accident,  instc.id  of  with  jirofer-t, 
which  had  alwa\s  been  considered  indispensalile  It  was  at  that  time,  therefore, 
thought  to  be  an  insuperahlediliiculty,  and  the  Court  gave  the  ((Uostion  great  attention  ; 
when  seeing  how  much  it  would  militate  against  reason  and  justice,  if  not  allowed, 
they  admitted  it  on  a  principle  of  necessitj',  contrary  to  the  rule  and  a<;knowledged 
practice.  If  then,  in  favour  of  reason  and  justice,  the  i-ides  of  the  other  CoiU'ts  arc 
made  to  bend  to  necessity,  why  shoidd  this  Couit  alone  persist  in  an  exemption  in 
favour  of  tithes,  against  the  connnon  right  of  the  I.infl-ownci'.  That  this  doctrine  of 
the  Court  of  i'lxchequer  has  not  given  satisfaction  in  the  other  Courts  of  Westminster 
Hall,  may  be  inferred  from  what  was  .said  by  Lord  .Mansliold.  in  the  case  of  I'nniklin 
V.  ]/i)liiie.i  {:i  (iw.  rJ29),  wherein  his  lordship  dccl.ucd,  that  he  was  not  satis(icil  with 
the  doctrine,  that  a  conijxKsitioii  real  (tould  not  lie  |)rovcd  by  presuming  a  grant  liefoi'C 
the  13th  Llii!.  ;  and,  for  that  rciison  alone,  made  the  rule  for  a  new  li-ial  al)solutc. 
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So  also  in  the  case  of  L'v.sc  v.  Calland  (5  Ves.  186;  and  4  Gw.  1622),  the  Lord 
Chancellor  Loughborough  expressed  himself  dissatistied  with  this  doctrine  of  the 
Court  of  Exchequei-,  of  non-presumption  of  grant  against  a  lay  impropriator.  There 
remains  one  other  case,  which  was  before  this  Court  in  1743,  only  four  years  after 
[355]  the  case  of  The  Cwporation  of  Bury  v.  Erans,  and  is  reported  in  Gwillim,  that  is 
Fansliaw  v.  Mure  (2  Gw.  TSO).  It  appears  that  no  judgment  was  then  given ;  and  I 
cite  it  merely  for  the  strong  opinion  expressed  against  this  doctrine  by  Baron  Clarke. 
The  Lord  Chief  Baron,  indeed,  say.s  there,  that  "  A  grant  is  not  to  be  presumed  because 
it  is  against  the  canons.''  What  that  means  I  do  not  know.  He  adds,  "that  such 
doctrine  is  not  inconvenient,  for  "grants  of  tithes  may  be  preserved  by  enrolment." 
But  will  eniolment  preserve  them  against  fire,  or  from  Iseing  taken  away  1  He  also 
says,  "  An  Act  of  Parliament  was  attempted  to  remedy  this,  by  Sir  George  Heathcote, 
about  fifteen  years  before,  which  miscarried.'  I  hope,  if  another  Act  of  Parliament 
should  be  thought  uecessar}',  that  it  will  not  again  miscarry.  Baron  Carter  was  of  the 
same  opinion,  it  is  said,  citing  Benson  v.  OHve,  which  I  have  already  shewn  has  nothing 
to  do  with  the  question  ;  Baron  Keynolds  doubted ;  but  Baron  Clarke  thought  it  a 
most  important  question  to  be  i-e-considered,  and  he  says,  that  "  though  the  authorities 
against  such  a  prescription  are  ver\-  great,  yet  the  reason  of  them  grows  weaker 
every  day."  That  is,  as  the  period  of  the  reformation  becomes  more  distant.  He 
adds,  that  no  care  can  always  preserve  grants,  and  expresses  himself  altogether  dis- 
satisfied with  the  doctrine,  because  the  reason  of  the  thing  is  strong  against  the  auth- 
orities ;  and  that,  "although  authorities  ought  in  general  to  prevail,  for  convenience 
and  the  security  of  property,  yet,  in  this  particular  case,  those  [356]  objects  would  be 
more  promoted  by  overturning  than  pursuing  these  resolutions,  which  have  been  of  real 
disservice  to  the  clergy,  by  encouraging  them  in  bringing  bills,  on  the  bare  chance 
of  the  defendant's  failing  to  support  his  title  to  exemption."  On  all  these  grounds,  I  am 
of  opinion  that  in  this  case  a  grant  from  the  lay  impropriator  ought  to  be  presumed. 

There  is  also  another  objection,  for  it  appears  to  me,  that  this  is  a  case  wherein 
the  plaintiff's  right  is  barred  by  the  statute  of  limitations,  32  Hen.  VHL  c.  2,  sec.  7, 
whereby  impropriations  are  put  on  the  same  footing  in  the  temporal  Courts  with 
other  inheritances.  Li  1st  Listitutes,  vol.  i.  lib.  2,  c.  12,  159  a.  Sir  Edward  Coke 
says,  that  "  tithes  or  other  ecclesiastical  duties,  that  came  to  the  Crown,  by  the  statute 
of  27  Hen.  ViH.,  31  Hen.  VHL,  37  Hen.  VHL,  and  1st  Edw.  VL,  are  by  those 
statutes,  and  this  of  32  Hen.  VIH.,  and  of  1st  and  2d  P.  and  M.,  in  the  hands  of  laymen, 
temporal  inheritances,  and  shall  be  accounted  assets,  and  husbands  shall  be  tenants 
by  the  courtesies,  and  wives  endowed  of  them,  and  shall  have  other  incidents  belonging 
to  temporal  inheritances."  They  are  therefore  barred  and  bound  by  the  statute  of 
limitations,  as  other  tenements  or  hereditaments  are.  The  words  of  the  Act  are, 
"where  any  person  entitled  to  any  interest  in  tithes,  &c.  shall  hereafter  fortune  to 
be  disseised,  deforced,  wronged,  or  otherwise  kept,  or  put  from  (those  words  are 
applicable  to  retainer,)  "  their  lawful  inheritance,  estate,  seizin,  possession,  occupation, 
term,  I'ight,  [357]  or  interest,  of  in  or  to  any  parcel  thereof  (that  is,  any  part  of  the 
impropi'iate  rectory,)  by  any  other  person  pretending  to  have  interest  or  title  in  or 
to  the  same."  Xow  these  tithes  are  sued  for  as  parcel  of  the  impropriate  rectory, 
from  which  the  impropriator  has  been  kept,  and  retainer  is  possession,  within  the 
meaning  of  the  Act,  as  much  as  if  there  had  been  actual  pernancy.  Tithes  are  not 
casual  profits,  but  annually  renewing  and  increasing;  and,  if  they  are  withheld,  the 
amount  can  be  ascertained.  It  is  a  common  thing  to  buy  tithes  of  the  impropriator, 
to  go  with  the  land,  and  then  the  land  becomes  tithe-free,  and  nothing  moie  is  heard 
of  the  tithes.  I  think,  therefore,  that  this  is  a  case  to  which  the  statute  of  limitations 
applies;  and  if  the  plaintiff's  legal  right  be  barred  by  it,  he  can  have  no  remedy  in 
Equity. 

These  are  the  (ibservatiuns  which  have  occurred  to  me  on  the  general  doctrine  of 
the  case.  I  will  now  consider  the  particular  circumstances.  Presumption  of  a  grant 
would  not  be  justified  by  mere  non-payment  of  tithes  ;  but  it  is  carried  further  in  this 
case.  It  appears  the  prior's  lands  were  subject  to  tithes  at  the  dissolution,  for  this 
was  one  of  the  lesser  monasteries.  They  were  afterwards  conveyed  to  Sir  John 
Packington,  and  in  that  conveyance  they  were  said  to  be  subject  to  the  payment  of 
tithes.  He  may  fairly  be  said  to  be  at  tiiat  time  impropriator  ;  although  it  does  not 
appear  when  he  became  entiiled  to  the  rectory.  Tbese  lands  were  afterwards  con- 
veyed away  by  persons  claiming  under  Sir  John  Packington,  to  persons  under  whom 
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the  defemliiiit  [358]  claims  ;  and  what  is  there  to  raise  the  presumption  that  the 
tithes  were  not  f(jnveyed  with  the  hmd  ?  'i'hen  three  leases  are  pioduccd  of  this 
impropriate  rectory  ;  and  one  must  suppose,  that  the  lessees  would  have  taken  the 
tithes  of  these  lands  if  their  leases  had  authorized  it,  yet  there  is  no  evidence  that 
they  ever  did.  In  addition  to  all  this,  there  is  in  the  declaration  of  Mr.  Clieveland, 
who  was  at  one  time  an  impropriator  of  this  rectory,  that  these  lands  were  tithe-free ; 
meaning;  clearly,  that  they  were  not  liable  to  pay  tithes,  and  not  as  being  merely 
exempt  from  belonging  to  the  abbey.  Then,  in  some  of  the  plaintiff's  own  leases  of 
the  tithes  of  this  rcctorj',  he  makes  an  express  exception  of  these  lands.  This  ease 
then  does  not  stand  solely  on  mere  non-payment  of  tithes,  and  is  therefore  much 
stronger  than  that  of  Nar/le  v.  Edwanh,  where  there  was  no  evidence  of  the  lands 
claiming  exemption  ever  having  been  nin'ted  to  the  impropiiate  rectory,  and  hero  we 
have  at  least  suHicient  evidence  to  presume  it.  On  the  ground,  therefore,  of  there 
being  evidence  to  other  points  in  this  particular  case,  which  strengthens  the  prescrip- 
tion, as  well  as  on  the  general  principles,  I  think  there  should  be  a  decree  for  the 
defendant,  unless  the  rector  asks  an  i.ssue. 

Gkaiiam,  Baron.  My  mind  had  been  long  in  suspense  on  this  case,  but  on  very 
dirt'erent  grounds  ;  and  ray  opinion  does  not  make  it  necessary  for  me  to  disturb  the 
inancs  of  the  learned  and  venerable  judges  who  have  formerly  sate  in  this  Court.  The 
inclination  of  my  mind  is  with  the  decisions  which  have  been  pronounced,  as  I  think, 
with  great  pro-[359]-priety,  on  the  cases  that  have  been  so  often  considered  by  the 
Court.  I  shall  not  go  further  back  than  the  case  of  Bury  St.  Edmumh  v.  Evans, 
wherein  all  the  former  authorities  were  reviewed.  There  is  a  slight,  but  not  very 
material  dili'erence,  in  the  report  of  that  case  in  (4willim  and  in  Wood.  The  defence 
set  up  there  was  precisely  the  same  as  here,  and  the  arguments  now  used  by  my 
brother  Wood,  were  then  brought  forward  in  support  of  it.  The  Court,  in  that  case, 
held  that  l;iy  impropriators  were  on  the  same  footing  with  ecclesiastical  lectors ;  the 
statute  had  given  them  the  same  remedy  in  the  Sjiiritual  Courts:  and  in  many  cases 
they  sustiiin  the  .same  characters.  The  Lord  Chief  Baron  Comyns,  therefore,  treats 
such  a  plea  as  hardly  deserving  notice.  And  suiely  no  man  in  his  senses  would  plead 
non  decimandobe)'ond  living  memory  in  that  form,  when  he  might,  by  shewing  u.sage 
for  a  number  of  years,  set  up  thereon  a  presumed  grant ;  but  that  cannot  be  done,  for 
it  is  in  all  cases  necessary  to  shew  some  traces  of  a  grant,  to  support  such  a  pre- 
sumption. In  the  case  of  Jennini/s  v.  Ldlis  ((iw.  9.52)  there  was  the  same  plea ;  and 
Lord  Chief  Baron  Parkei',  towards  the  conclusion  of  his  judgment,  says,  that  a  grant 
cannot  be  pi-esumcd  unless  some  deed  be  produced  ;  meaning  that  some  reason  should 
be  given  for  its  non-production,  or  some  traces  of  its  existence  shewn.  But  then  we 
are  referred  to  the  case  of  Fanshaw  v.  Jioihrmiii  ((Iw.  1 177),  as  if  Lord  Keeper  Henley 
had  ditter-ed  from  Lord  Chief  Bar-orr  I'arkcr.  That  must  have  been  a  very  dilFercnt 
ca.se  fr-om  the  other  ;  and  although  it  does  not  appear-  in  [360]  what  char-actor',  or 
urrder  what  title,  the  r-ector  sued,  the  defeirdarrt  might  have  Ijceri  entitled  to  tithes 
iir  pernarrcy  ;  for  the  term  possessed  is  ambiguous.  The  Lor-d  Keeper  does  indeed 
intimate  a  doubt,  as  to  the  r-ea.son  of  the  rule  of  there  being  no  prescri[)tiorr  irr  non 
decimarrdo  agairrst  a  lay  impropr-iatoi',  Init  he  expr-essly  holds  himself  boiriid  liy  tin- 
decisions  ;  and  the  authority  of  that  case  is  in  gerier-al  agairrst  pleas  which  have  the 
cllect  of  rrorr  dccimando,  aird  is  corrsisterrt  with  the  law  of  this  Coirrt.  And  as  Lor-d 
Keeper  1  leirlcy  felt  that  the  doctrine  of  disallowing  the  ])lca  of  iron  dccinrando  was  well 
estalili.^hcd,  he  niirst  also  have  per-ceived  the  absur-clity  of  adnrittiirg  it,  irr  sul)starrcc, 
irnder-  a  mere  change  of  for-nr.  As  to  what  was  said  in  that  case  of  the  necessity  of 
pr-odircirrg  the  grarrt  orr  settirrg  rrp  such  a  deferrce,  this  Cour-t  does  irot  r-eiiuir-c  that  the 
deed  of  exerrrptiorr  shoirld  be  actually  pr-oduced  ;  but  there  must  be  eviderrce  of  the 
for-mer  exislerrce  of  such  a  deed,  arrd  some  reasorr  shewrr,  fr-om  loss  or  otherwise,  why 
it  carrrrot  be  pr-oduced. 

Irr  the  case  of  6'aM  v.  Airri/  (4  Gw.  1 174),  the  distirrctiorr  was  taken  betweerr  the 
pernarrcy  of  tithes  arrd  mer-e  iron-paymerrt.  So  also,  in  the  case  of  (Jicndon  v  Skinner, 
the  tithes  rrever-  had  formed  [rar-t  of  the  rectory.  Those  c.-ises,  thor-efore,  ilo  rrot 
militate  with  the  rrile,  that  the  deferrce  of  a  presirmptiorr  of  gi-arrt  fr-om  the  impr-o- 
priator,  carrrrot  be  sir])ported  by  sirn])le  non-piyment  of  tithes  It  certairrly  struck 
me  at  tir-st,  that  the  plairrtitl'  had  stated  his  title  t(jo  gerrer-ally  ;  birt  that  statement  is 
so  clearly  borne  out  [361]  by  evidence  of  ])crirarrcy,  that  the  defendant  is  called  orr 
for  air  answer. 
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Then  what  answer  has  he  given  ?  I  had  originally  thought,  with  my  brother 
Richards,  that  the  defence  was,  that  these  lands  were  tithe-free,  on  the  notion  that 
they  were  privileged  lands  ;  but  finding  that  such  a  defence  must  be  unavailable,  the 
defendant's  counsel  have  taken  a  difterent  course. 

It  is  not  proved  when  the  rectory  was  granted  ;  but  in  the  2ith  Hen.  VIII.,  the  site 
of  the  house  of  the  Austin  Fi'iars,  which  was  seven  acres  and  a  half,  the  lands  now  in 
question,  was  granted  to  Pye  and  Brown.  There  is  no  mention  made  in  that  grant  of 
tithes,  and  they  appear  to  have  belonged  at  that  time  to  an  ecclesiastical  body,  and 
therefore  could  not  then  have  been  granted  by  the  Crown.  In  the  2d  of  Edw.  VI. 
this  land  was  by  them  conveyed,  by  the  same  description,  to  Sir  John  Packington  ; 
but  there  also,  there  is  no  trace  of  the  tithes  being  granted,  although  that  is  the 
ground  on  which  the  presumption  is  to  rest.  In  the  ith  Edw.  \l.  there  was  some 
doubt  of  the  validity  of  the  grant,  and  the  gi-antees  were  called  on,  by  scire  facias,  to 
shew  their  title ;  when  these  lands  were  found  to  have  been  conveyed  to  the  Littleton 
family  ;  but  still  nothing  is  said  of  tithes.  There  is  not,  therefore,  any  unity  of 
possession  proved  ;  and  if  we  were  to  send  this  case  to  a  Jury,  under  these  cii'cum- 
stances,  on  the  ground  of  a  presumption  of  a  grant  of  the  tithes,  we  should,  by  so 
doing,  strongly  prejudice  their  mintls  in  favour  of  the  defendant.  There  is  [362]  not 
a  single  document  or  other  evidence  produced,  to  shew  that  the  tithes  were  ever 
considered  to  belong  to  the  defendant,  and  it  rests  entirely  on  non-payment ;  and 
although  non-payment  might,  in  some  circumstances,  be  made  hy  evidence  to 
resemble  pernancy,  in  this  case  nothing  like  it  has  been  shewn  ;  for  the  supposed 
disclaimer  of  the  impropriator,  and  the  exception  in  the  leases,  amount  to  nothing,  as 
there  are  various  ways  of  accounting  for  such  circumstances.  I  think  there  is  no 
occasion,  therefore,  for  any  further  inquiry. 

Thomson,  Chief  Baron.  The  only  question  remaining  is,  as  to  the  tithes  of  the 
Friars  lands  ;  and  it  is,  whether  non-payment,  supported  by  the  circumstances  of  this 
case,  is  sufficient  ground  for  inferring  a  gi'ant  of  the  tithes  from  some  former  impro- 
priator to  some  former  owner. 

Undoubtedly,  if  such  a  grant  had  e.xisted,  the  defence  would  not  have  been  a 
prescription  in  non-decimando ;  but  still  the  question  will  be,  what  is  to  be  considered 
sufficient  evidence  of  such  grant.  Mere  non-payment  would  clearly  not  be  such 
evidence.     Retainer  alone,  amounts  to  nothing  more  than  non-decimando. 

The  cases  which  are  to  be  found  on  this  subject  ought  not,  certainly,  to  be  lightly 
treated ;  the}'  were  decided  by  very  able  men  ;  and  having  often  come  under  the 
consideration  of  the  Court,  they  have  always  been  held  to  be  law.  Though  some 
Judges  elsewhere  may  have  expressed  a  disapprobation  of  those  cases,  [363]  yet  I  am 
not  aware  of  any  counter  decision  ever  having  l)een  made,  and  luicil  they  are  over- 
turned by  the  highest  authority,  they  must  be  the  law  of  this  and  every  other  Court ; 
for  I  know  of  no  distinction  between  the  law  of  one  Court  in  Westmin.ster  Hall  and 
another,  as  it  regards  questions  of  tithes.  The  Lord  Chancellor  would  not  compel 
a  ])urchasei'  to  take  a  title,  against  the  case  of  Niujle  v.  Edwards  {c)  ;  and  Loi'd 
Northington  has  also  adhered  to  that  decision.  And,  in  llotheram  v.  Fmij^haw,  it  is 
decidedly  settled  that  there  can  be  no  presumption  against  a  lay,  more  than  an 
ecclesiastical  rector.  AVe  do  not,  howevei',  say  that  it  is  in  all  such  cases  necessary  to 
produce  the  grant ;  but  it  must  be  shewn  that  such  a  grant  did  exist,  by  other 
evidence  than  mere  non-payment.  It  is  analogous  with  the  case  of  composition  real  (il), 
where  the  Court  always  expect  evidence  of  a  deed  having  existed  to  be  given. 

I  remember,  in  a  case  which  was  argued  when  I  was  at  the  bar,  the  Court  refused 
to  grant  an  issue,  on  the  question  of  whether  the  long  payment  of  a  sum  of  money, 
which  had  been  originally  stated  to  have  been  paid  as  a  modus,  was  not,  in  fact,  such 
an  usage  as  was  evidence  of  a  composition  real,  but  sent  them  down  on  the  modus. 
That  was  the  case  of  iSinitli  v.  Goddard. 

Now  what  is  the  evidence  of  usage  here,  to  infer  that  any  such  deed  ever  existed. 
It  is  not  shewn  [364]  that  fSir  John  Packington  e\er  conveyed  the  tithes  of  these 
lands  or  at  what  precise  period  he  himself  had  them. 

The  defendants  to  the  Crown  process  pleaded  a  title  by  conveyance  of  the  land, 
without  one  word  about  the  tithes  ;  and  the  inquiry  would  certainly  have  extended 

(c)  Rose  V.  Calland,  Gw.  1622. 

((/)  Vide  Chaljldd  v.  Fiyer,  ante,  vol.  i.  234. 
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to  the  tithes,  if  they  hafl  had  them  :  for  so  far  from  iieglectiiij^  that  object,  the  Crown 
Ciilied  oil  the  rlcfeiichmts,  by  the  same  record,  to  account  for  their  possessing  other 
lands  ill  another  county  (Shropshire),  and  for  the  tithes  of  those  lands  also;  and  if 
the}'  hatl  had  both,  therefore,  in  this  case,  it  is  probable  that  they  would  have  been 
called  on  to  defend  both. 

As  to  the  authorities  which  have  been  cited  where  the  docti'ine  of  presumption 
has  obtained,  I  make  this  observation.  In  all  those  cases  the  defence  was  an  actual 
enjoyment  of  tithes,  and  not  a  mere  retainer.  In  the  case  of  The  Maiior  of  Kinijston-ujjau- 
IIull  V.  Horner,  although  the  plaintiffs  were  not  a  corporation  by  prescription,  a  grant 
of  tolls  was  presumed.  But  that  was  a  case,  the  object  of  which  was  to  support  a  claim 
of  right,  on  the  ground  of  long  enjoyment.  It  is  the  same  thing  also  in  cases  of  right  of 
way,  defending  the  po.ssession  of  the  thing  possessed,  and  referring,  in  support  of  it, 
to  the  evidence  of  lug  enjoyment.  So  it  was  in  Scott  v.  Ainy,  which  is  distinguishable 
from  all  the  cases  of  iion-decimando,  because  the  defendant  was  in  actual  perception 
of  the  tithes,  and  they  had  been  made  the  subject  of  family  settlements,  and  had  been 
rocoivcd  in  specie.  Then  in  the  case  of  O.nndon  v.  [365"]  Ski iiaer  {Li w.  1513),  Lord 
Kenyon  (having  the  abstract  of  the  title,  and  the  opinions  which  had  been  given  on 
both  sides,  before  him,)  takes  the  same  distinction.  It  is  true,  he  says,  tlie  title 
cannot  be  disturbed,  "because  the  portion  of  tithes  had  been  severed  from  the  rectory 
ever  since  the  conquest ; "  but,  he  adds,  "  if  these  tithes  had  been  part  of  the  rectorial 
tithe.s,  no  time  would  have  barred  the  rector." 

In  the  case  of  Jennings  v.  Lettis  (G-w.  959),  which  has  been  alluded  to,  a  very 
elaborate  judgment  was  delivered.  There  the  land  for  which  the  exemption  was 
claimed,  and  the  impropriate  rectory,  had  been  once  in  the  same  hands ;  Init  it  was 
held,  that  without  some  evidence  of  a  grant,  it  could  not  be  allowed  to  be  presumed. 
The  Lord  Chief  Daron  saj's,  "  The  non-payment  of  these  tithes  to  the  plaintitl',  and 
those  under  whom  he  claims,  is  to  rai.se  a  presumption  in  favour  of  the  defendant ;  and 
granting  by  family  seUlcnients,  and  levying  Hues,  and  sutt'cring  recoveries  of  them,  is 
to  strengtluMi  that  presumption.  But  still  the  defendant's  case  rests  upon  presunip- 
tioii,  and  will  not  give  his  landlord  anv  title  to  the  titlies  ;  and,  turn  this  case  in 
your  thoughts  as  much  as  you  please,  it  will  come  to  no  more  than  a  non-deciiiiaiido  ;" 
and  so  I  say  here. 

As  an  allusion  has  been  made  to  an  opinion  said  to  be  expressed  by  tiie  Lord 
Chancellor,  in  disappiobatioii  of  the  cases  decided  in  this  Court,  I  will  [366]  cite  the 
case  of  Btrwi/  v.  Harvei/  (17  Ves.  119),  which  is  piol)ably  the  latest  case  on  the 
subject.  1  he  defence  there  was,  a  retainer  of  the  tithes  by  the  occupiers,  for  more 
that  sixty  years  before  the  death  of  the  plaintili's  ])ie(leccssor  ;  and  that  time  was 
probabl\'  fixed  on  in  allusion  to  .some  statute  of  limitations.  The  Lord  t.'hancellor,  in 
his  judgment,  ado[)ts  the  universal  distinction  of  actual  pernancy  and  more  retainer, 
and  considers  that  the  l.-itter  case  is  not  a  subject  to  be  decided  by  a  Couit  of  Law, 
unless  coupled  with  a  colour  of  title. — (His  Lordship  read  the  judgment  reported  to 
have  been  delivered  in  that  case  ) — The  final  result  of  the  Lord  Ch.incellor's  opinion 
seems  U>  be,  that  notwithstanding  the  doctrine  had  on  some  occasions  been  brought 
into  question,  he  could  not  rashly  depart  from,  or  disturb  it ;  and  therefore  decreed  the 
amount  of  tithes  :  and  so  do  I,  most  heartily,  on  the  present  occasion.  Nor  can  the 
decided  cases  now  be  departed  from,  without  destroying  every  thing  like  cerUiinty  in 
the  law  of  tithes. 

Then,  with  regard  to  the  (|uestioi]  on  the  statute  of  limitations.  I  have  never 
before  heard  of  any  case  wherein  that  statute  was  ajiplied  as  a  bar-  to  a  l)ill  in  this 
Court,  or  that  it  was  more  applicalile  in  the  instance  of  a  lay  than  an  ec(!lesiastical 
rector.  It  is  clear  to  me  that  the  statute  .'!l'  Hen.  \'lll.  eh.  'J,  proceeds  wholly  on  the 
ground  of  di.sseisiii,  and  does  not  extend  to  mere  withholding  or  refusal  to  |)ay  tithes. 
The  eighth  section  is  quite  (conclusive  on  that  jioint.  It  gives  parties,  labouring 
under  certain  incapacities  [367]  to  prosecute  their  lights  at  the  time  of  passing  the 
Act,  the  same  advantages  for  six  years  after  the  removal  of  such  incapacities,  which 
they  might  h.ive  had  before  the  making  of  it.  Now  it  is  clear  that  there  was  at  that 
time  no  remedy,  by  suits  of  such  description,  as  a  common  law  right,  for  the  recovery 
of  tithes,  such  remerlies  having  been  given  by  the  subsequent  statutes  of  the  32  lien. 
VIII.  ch.  7,  and  I'd  and  3d  Edw.  VI.  eh.  13  ;  but  those  statutes  have  nothing  to  do 
with  suits  here.  There  must  therefore  lie  a  decree  for  an  account  of  these  tithes,  as 
prayed,  with  costs. 


126  THE   KING    V.  WILTON  2  PRICE,  368. 

Richards,  Baron,  here  took  occasion  to  observe,  that  the  opinion  said  to  have 
been  expressed  b_v  Lord  Loughborough,  in  Rose  v.  Callond,  must  have  been  altogether 
extrajudicial ;  for  that  it  was  impossible  that  any  such  question  could  legitimately 
have  arisen  in  that  case.  There  could  have  been  no  fair  inquiry  before  the  Master 
whether  the  land  was  tithe-free,  because  the  person  claiming  the  tithes  was  not  before 
the  Court,  for  he  was  not  a  party  to  the  record. 

[368]  The  King  (in  aid  of  Hughes)  v.  Wilton.  Wednesday,  22d  May.  Friday, 
26th  January  1816. — A  debt  due  to  the  Crown  for  duties  payable  in  respect  of 
post-horses,  income  tax,  stage-coaches,  and  assessed  taxes,  is  not  a  debt  of  such 
a  nature  as  will  entitle  the  Crown's  debtor  to  an  extent  in  aid,  against  his  own 
debtor. — Xor  will  a  ixaron  (semble)  if  aware  of  the  nature  of  such  a  debt,  grant 
a  fiat ;  or,  if  by  inadvertence  he  should,  the  Court  will  set  it  aside  in  a  subsequent 
stage,  quia  improvide  emanavit,  without  requiring  the  defendant  to  plead. 

Abbott  moved  foi'  a  rule  to  shew  cause  why  two  extents,  which  had  been  issued 
by  Hughes  against  the  defendant,  should  not  be  set  aside  for  irregularity,  and  that 
he  should  pay  the  costs  of  the  application. 

The  objection  on  which  the  motion  was  founded  was,  that  under  the  circumstances 
which  appeared  on  the  face  of  the  affidavits,  on  which  the  commissions  had  issued, 
the  prosecutor  was  not  in  a  condition  to  call  for  the  extraordinary  aid  of  the  pre- 
rogative process  ;  for  that  none  of  the  debts  which  he  had  sworn  to  be  due  from  him 
to  the  Crown,  were  of  that  nature  which  would  entitle  him  to  an  extent  in  aid. 

Those  affidavits  were  in  substance  as  follows  : 

The  first  of  them  stated,  that  the  deponent  (the  pioseoutor  of  the  extent,  describ- 
ing himself  to  be  an  hotel-keeper  at  Cheltenham,)  was  indebted  to  the  Crown  in  the 
sum  of  751. ;  viz.  201.  part  thereof,  for  the  duties  payable  by  him  in  respect  of  post 
horses,  between  the  14th  October  then  last,  and  the  ith  of  the  then  instant  November  ; 
2.51.  for  the  tax  payable  in  respect  of  property,  commonly  called  the  income  tax,  from 
I^ady-day  to  Michaelmas  then  last ;  and  301.  for  duties  paj'able  in  respect  of  stage 
[369]  coaches,  from  the  19th  June  to  the  30th  October  then  last.  It  then  stated  that 
the  defendant  was  indeljted  to  the  deponent  in  the  sum  of  751.  for  money  lent  in  May 
then  last,  and  that  he  (deponent)  had  received  no  securitj'  or  satisfaction  therefore, 
except  the  bills  and  acceptances  of  the  said  defendant,  which  were  then  over-due,  and 
unpaid. 

The  other  affidavit  stated,  that  the  defendant  was  indebted  to  the  Crown  in  the 
sum  of  521.  13s.  4d. ;  viz.  51.  4s.  for  the  duties  payable  by  him  in  respect  of  post 
horses,  between  the  5th  and  12th  November  then  instant;  131.  for  certain  assessed 
taxes,  payable  at  Michaelmas  then  last ;  and  341.  9s.  4d.  for  duties  payable  by  him  in 
respect  of  stage  coaches,  from  4th  Octobei'  to  12th  November.  And  that  the  defen- 
dant was  indebted  to  him  in  491.  for  money  lent  and  advanced,  and  for  rent  and 
ehaise-hire  ;  with  the  usual  allegations  of  insolvency,  &c.  &c. 

It  was  now  submitted,  that  if  an  extent  were  to  be  allowed  in  such  cases  as  the 
present,  it  would  always  be  resorted  to,  instead  of  using  any  other  process  :  for  there 
is  scarcely  a  man  in  the  kingdom  who  would  not  be  in  a  conditio)!  to  obtain  the 
advantage  of  an  extent  if  this  were  well  founded  ;  but  it  was  insisted,  that  it  never 
could  have  been  intended  by  the  Legislature  to  apply  it  in  aid  of  such  debtors. 

[Wood,  Baron,  obseived  that  if  he  had  lieen  aware  of  the  nature  of  the  debt  when 
the  Hat  was  applied  foi-,  he  would  not  have  granted  it.] 

[370]  Dauncey,  lising  to  shew  cause,  on  the  9th  February,  was  stopped  liy  the 
Court,  who  ordeied  it  to  stand  over  till  the  Crown  officers  had  been  served  with  the 
rule,  which  was  therefore  enlarged  till  the  next  term. 

Tuesday,  7th  May. — The  Solicitor  General  now  attended  on  the  part  of  the 
Crown,  and  disclaimed  any  desire,  as  far  as  the  revenue  was  concerned,  to  support 
the  extent  in  the  present  instance.  He  stated  that  it  was  the  object  of  the  Crown 
officers,  that  the  prerogative  process  should  be  supported  in  all  cases  where  it  was 
employed  for  the  benefit  of  the  public  service  ;  and  that  it  was  equally  their  object 
that  it  should  not  be  abused,  by  being  perverted  to  private  purposes  alone.  And  he 
submitted,  that  the  Crown,  through  the  medium  of  this  Court,  possessed,  ami  might 
exercise,  a  controlling  power  over  that  process  with  which  the  Crown  was  armed  for 
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the  protection  of  the  public  iiitei-est.  The  statute  of  33  Hen.  VIII.  ch.  39,  sec.  55  *, 
has  given  to  this  Court  a  discretionaiy  juri.sdiction  in  the  case  of  process  awarded  foi' 
the  I'ecovery  of  the  King's  debts.  Subseciuent  to  that  statute,  this  Court  has  been 
from  [371]  time  to  time  in  the  exercise  of  that  di.scretion  so  given  them,  and  lias 
established  certain  rules  and  orders,  for  the  purpose  of  regulating  the  mode  of  pro- 
ceeding in  such  cases,  and  of  checking  abuses.  The  Court  therefore  may  enquire,  in 
all  cases,  whether  the  party  suing  an  extent  is  in  a  situation  to  entitle  himself  to  the 
Crown  process  :  and  where  he  is  not,  they  have  power  to  set  it  aside.  If  the  sanction 
of  the  Crown  otticers  were  necessary  to  an  extent  in  aid,  it  would  certainly  not  in  the 
present  instjuice  have  been  granted. 

Dauncey,  in  support  of  the  extent,  contended,  that  it  was  not  in  the  discretion  of 
the  Court  to  say,  that  a  debtor  to  the  Crown  (having  put  his  debt  on  record,)  should 
not  have  an  extent  in  aid.  According  to  the  argument  of  the  Solicitor  General,  this 
is  made  a  most  important  (|uestion  ;  for  it  goes  the  length  of  saying,  that  a  simple 
contract  debtor  i.s  in  no  case  entitled  to  an  extent  in  aid  without  the  sanction  of  the 
officers  of  the  Crown.  It  has  always  been  considei'cd  at  the  bar,  and  allowed  by  the 
bench,  that  a  bona  tide  debtor  of  the  Crou-n  has  a  right  to  put  his  debt  on  record,  b}' 
means  of  procui'ing  an  extent  against  himself,  and  he  then  becomes  entitled  of  common 
right,  to  an  extent  in  aid  against  his  debtor ;  and  there  has  never  been  an  instance  of 
a  Baron  refusing,  in  his  discretion,  to  grant  a  tiat  undei'  such  circumstances  (a). 

[Graham,  Baion.  I  do  not  agree  to  that  pio-[372]-po.sition.  A  Baron  is  entitled 
to  exercise  a  discretion  by  the  express  words  of  the  statute,  and  I  think  this  is  the 
sort  of  case  wherein  he  ought  to  use  it ;  foi'  it  is  at  least  a  novel  proceeding  for  a 
debtor  of  the  Crown  thus  to  gain  an  advantage  by  this  proceeding,  merely  in  conse- 
quence of  his  own  personal  default.] 

When  the  simple  contract  delit  has  been  once  put  on  record,  there  is  no  difference 
between  such  a  debt  and  a  debt  b\'  bond,  except  as  afi'ecting  the  lands  of  the  debtor  ; 
and  whatever  alteration  it  may  hei'eafter  be  thought  expedient  to  make  in  the  law  in 
that  respect,  by  the  Legislature,  the  Court  is  at  present  bound  by  what  has  always 
been  the  constant  and  uniform  practice.  It  is  impossible  that  the  Court  should  be 
expected,  if  they  had  the  power,  to  discriminate  between  the  various  descriptions  of 
simple  contract  debts,  and  to  say  which  shall  entitle  the  debtor  to  the  Crown  process, 
and  which  shall  not. 

These  are  ti'aversable  proceedings,  and  whatever  can  be  urged  against  them  may 
and  ougtht  to  be  pleaded  ;  but  the  present  attein|it  is  to  sot  aside  the  extent  altogether, 
on  motion,  on  the  ground  that  a  sutlicient  debt  is  not  owing  by  the  prosecutor  to  the 
Crown,  which  can  only  be  ascertained  by  the  result  of  a  traverse. 

It  has  been  said,  that  the  sanction  of  the  law  oflicers  of  the  Crown  slujuld  be  in 
all  cases  necessary  to  the  issuing  of  an  extent  ;  but,  however  that  [373]  niay  be 
matter  of  consideration  in  future  times,  it  is  certainly  not  at  present  necessary, 
although  it  has  been  sometimes  recommended  by  the  Court. 

Peake,  in  support  of  the  rule,  submitted,  that  the  defendant  had  been  advised  to 
seek  the  present  ot)ject  by  motion,  to  avoid  the  ruinous  expense  which  must  necessarily 
attend  the  moie  foimal  course  of  pleading  to  the  extent ;  for  the  Crown  being  the 
party,  though  only  nominally,  the  defendant  woukl  not  be  entitled  to  costs  ;  and  that 
is  a  strong  reason  why  the  Court  should  be  cautious  of  issuing  such  extents  in  the 
first  iTistance. 

This  is  obviously  a  mere  experiment.  An  extent  has  never  befoi'c  lieen  issued 
under  such  cii'cumstatices,  and  foi-  such  debts  ;  and  tli.U  alone  is  a  signal  pioof,  th.it  il 
is  by  the  course  of  the  Court  impracticable. 

The  statute  of  3.'i  Hen,  \'IH,  is  conlined  to  specialties  and  <lcl)ts  of  record, 

[Graham,  Baron,  The  Court  have  always  construed  that  statute  as  comprehend 
ing  simple  contract  debts.] 

"  And  every  such  several  suit  and  suits  (for  any  debt  or  duties  growing  due  in 
the  several  oHices  and  courts  of  the  King's  Kxehequer,  ifec)  shall  bo  made  in  every  of 
the  said  several  otiiccs  and  courts,  undei-  the  several  seals  of  the  said  several  courtjf, 
by  ca])ias,  extendi  facias,  subpo'na  attachments,  and  proclamations  of  .dlcgi.anci',  if 
need  shall  i-ci|uirc,  or  any  c)f  them,  oi'  othei'wise,  as  unto  the  said  se\eral  Courts  shall 
be  thought  by  their  discretions  cxpcflicnt  for  the  speedy  recovery  of  the  King's  debts. 

(a)  lUx  V,  liUilclifurd,  Anstr.  105,  lG(i. 
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Then  a  material  distinction  arises  between  such  debts  as  are  due  to  the  Crown 
from  persons  especially  entrusted  by  the  Crown  in  some  official  character,  or  otherwise 
where  confidence  is  reposed,  (as  in  the  case  of  those  who  become  debtors  to  the  King 
by  having  possession  of  money  due  to  the  Crown  [374]  from  third  persons,)  and  such 
debts  as  are  due  from  private  subjects  who  have  no  interco\irse  with  the  Crown,  nor 
are  entrusted  in  any  other  way  than  by  being  suffered  to  become  so  indebted  on  their 
own  account.  The  former  ought,  for  the  protection  of  himself  and  the  public,  to  have 
the  privilege  of  making  himself  a  debtor  on  record,  for  the  purpose  of  obtaining  an 
extent  in  aid  :  the  latter  ought  not,  unless  the  officers  of  the  Crown  had  first  proceeded 
against  them,  and  then  only  because  it  would  be  really  an  extent  by  and  for  the 
benefit  of  the  Crown. 

The  Solicitor  General,  in  reply,  insisted  that  this  process  being  one  which  was 
exclusively  instituted  for  the  benefit  of  the  Crown,  and  was  sued  out  at  the  suit  of 
the  King,  and  in  the  name  of  the  King,  the  officers  of  the  Crown  ought  to  be  invested 
with  a  control  over  it  in  any  stage  of  the  proceeding,  and  might  abandon  the  prosecu- 
tion of  the  suit  at  any  time,  as  they  might  a  public  indictment  or  information,  which 
cannot  be  proceeded  in  after  a  nolle  prosequi  by  the  Attorney  General,  even  though 
it  should  be  corruptly  obtained. 

The  proceedings  in  the  present  instance,  if  well  founded,  would  create  a  perfect 
anomaly  in  the  law,  establishing  that  any  one  who  should  be,  by  aiiv  means,  indebted 
to  the  ('rown,  in  however  small  a  sum,  might  procure  an  extent  to  be  issued  against 
himself,  which  would  entitle  him  to  an  extent  in  aid,  and  give  him  a  priority  as  to  all 
the  other  creditors  of  his  debtor  ;  and,  it  is  said,  he  would  be  entitled  to  that  advantage 
of  common  [375]  right,  and  independently  of  the  Crown  or  the  Crown  officers.  The 
case  of  The  lung  v.  Blatchfonl,  which  has  been  cited,  does  not  decide  any  thing  which 
woulil  go  to  establish  such  a  doctrine  ;  and  there  may  have  been  many  particular 
circumstances  in  that  case  which  might  have  influenced  the  decision,  even  as  far  as  it 
goes,  of  which  we  are  not  informefl  by  the  report.  That  case,  however,  is  also  an 
authority  to  shew  that  the  Court  exercises  a  control  in  matters  of  extent,  as  it  notices 
that  rules  had  been  made  with  regard  to  the  issuing  the  process,  without  observing 
which,  it  could  n-t  have  been  granted.  The  foundation  of  all  the  rules  which  were 
made  in  Hilary  Term  15  Ch.  1.  was  expressly  to  prevent  the  abuses  which  had  become 
prevalent.  Such  restraints,  therefore,  having  been  from  time  to  time  put  on  this 
process,  in  the  hands  of  Crown  debtors,  sufficiently  proves  that  the  right  to  use  it  is 
not  a  common  right  of  the  subject.  Those  rules  were  followed  by  one  in  Michaelmas 
Term.  ;Vl  William  and  Mary,  whereby  the  Court  ordered,  that  no  extent  should  issue 
on  bonds  to  the  Crown,  before  one  of  the  Barons  of  the  Court  should  have  been 
attended  with  the  bond-.  Such  a  rule  has  the  efiect  of  precluding  the  party  to  the 
bond  from  suing  out  an  extent,  without  the  consent  of  the  officer  of  the  revenue 
department,  in  whose  custody  the  bond  is  kept. 

The  Crown,  therefore,  through  the  medium  of  this  Court,  has  a  power  of  witholding 
the  extent,  [376]  and  of  saying  in  what  particular  cases  only,  it  shall  be  issued,  and 
the  subject  has  not  the  indefeasible  right  which  it  has  been  urged  that  he  has,  of 
usint;  the  Crown  process  without  the  consent  of  the  Crown,  and  even  against  the 
interest  of  the  Crown.  If  the  subject  really  had  such  a  right,  he  might,  by  electing 
to  proceed  against  himself  by  extent,  often  deprive  the  Crown,  (which  cannot  have 
two  remedies  at  once,)  of  a  more  summary  course.  For  instance,  in  the  case  of  taxes, 
the  act  gives  the  collector  a  speedy  method  of  proceeding  by  distress  ;  but  if  an  extent 
has  been  issued,  that  remedy  is  thereby  defeated.  The  right,  therefore,  must  be 
taken  to  exist,  with  this  qualification,  that  the  Crown  consents  to  let  its  debtor  use 
its  process,  or  at  least  that  it  does  not  dissent. 

The  doctrine  of  a  common  general  right  being  thus  disposed  of,  the  next  question 
is,  as  to  the  species  of  debt  which  must  be  due  from  the  party  prosecuting  the  extent, 
to  entitle  him  to  the  process.  It  is  not  every  bona  fide  simple  contract  debtor  to  the 
Crown  who  is  entitled  to  it.  The  substance  of  the  argument  on  this  part  of  the  case 
was,  that  the  debt  must  be  such  a  one  as  bespeaks  a  trust  on  the  part  of  the  Crown, 
and  a  responsibility  on  the  part  of  the  debtor  ;  whereas  here  there  is  no  such  thing. 
It  is  a  mere  common  debt,  for  common  taxes,  for  the  recovery  of  which  a  peculiar 
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mode  of  ])roceeding  is  pointed  out  by  the  statute,  which  the  debtor  ought  not  to  be 
permitted  to  supersede  by  causing  an  extent  to  issue  against  himself. 

Cur.  adv.  vult. 

[377]  Thomson,  Chief  Baron,  having  recapitulated  the  material  points  of  the 
case,  and  stated  the  objections  which  had  been  taken  to  this  extent,  now  gave  judg- 
ment as  follows  : 

We  can  find  no  instance  of  an  extent  having  ever  been  issued,  founded  on  debts  of 
such  a  nature  as  those  on  which  this  writ  has  been  obtained,  after  a  diligent  search 
having  been  made  in  the  ofiice  by  our  direction,  for  precedents ;  and  the  prodigious 
inconvenience  which  would  follow,  from  permitting  this  process  to  be  issued  by 
persons  indebted  to  the  Crown  in  the  way  in  which  this  person  is,  so  as  to  give  such 
debtors  to  the  Crown  an  undue  preference,  inclines  us  to  be  of  opinion,  that  the 
present  case  is  not  one  in  which  we  ought  to  permit  the  Crown  process  to  be  used. 

This  is  not  the  case  of  a  person  indebted  to  the  Crown  under  circumstances  which 
form  the  usual  foundation  of  extents  in  aid  ;  but  the  only  ground  in  this  instance,  is 
an  ordinary  debt  due  to  the  Crown,  of  small  amount,  arising  from  certain  current 
duties  being  unpaid.  So  that,  if  this  were  permitted,  almost  any  person  whatever 
who  should  be  in  any  mannei'  indebted  to  the  Crown,  (as  almost  every  individual  is 
at  all  times,  for  taxes  of  some  description,)  and  that  to  the  smallest  amount,  would 
be  entitled  to  the  benefit  of  this  extraordinary  proceeding ;  and  in  cases  of  insolvency 
would  gain  a  prioiity  over  the  other  creditors  of  the  debtor,  for  any  debt,  however 
large,  though  their  own  debt  to  the  Crown  should  not  exceed  four  or  five  pounds. 
[378]  To  give  an  instance  of  an  extreme  case,  every  beneficed  clergyman  would  be 
entitled  to  this  process  at  any  lime  against  his  debtor,  because  the  beneficed  clergy 
are  at  all  times  of  the  year  indel.ited  to  the  Crown,  in  respect  of  their  tenths,  though 
not  amounting  perhaps  to  more  than  forty  shillings  a  year  in  the  whole.  Such  a 
doctrine  could  not  but  be  pregnant  with  the  most  mischievous  conse()uences. 

It  was  urged,  that  the  ground  of  this  motion  is  properly  the  subject-matter  of 
plea,  and  not  of  a  summary  application  to  set  aside  the  extent;  Init  I  cannot  see  how 
it  could  be  pleaded,  because  the  debt  on  which  the  extent  is  founded  could  not  be 
traversed  by  the  defendant,  as  no  doubt  Hughes  was  indebted  to  the  Crown  at  the 
time  of  issuing  the  extent,  in  the  manner  stated  in  the  affidavit. 

The  question  now  before  the  Coint  is,  whether,  being  so  indebted,  the  prosecutor 
had  thereby  become  entitled  to  sue  out  an  extent  for  the  purpose  of  recovering  his 
own  deljt  from  the  defendant.  We  are  clearly  of  o])inion  that  he  was  not  so  entitled  ; 
and  therefore  we  think,  that  this  extent  shoidd  be  superseded,  (juia  iniprovide 
emanavit. 

Rule  made  absolute. 


[379]  Iv\-  PARTE  HiPi'ESUiY.  Wednesday,  22d  May  1816. —The  allegation, 
rciiuired  to  be  made  in  the  athdavit  to  found  an  extent  in  aid,  "  that  the  debt 
has  not  been  sued  for  in  any  othci'  Court,"  cannot  be  dispensed  with  ;  nor  can 
the  Crown's  accoiuitant  be  permitted  to  abandon  another  mode  of  proceeding, 
previously  elected  by  him  for  the  recovery  of  his  debt,  for  the  purpose  of 
enaiiling  him  to  make  that  allegation. — The  Crown's  debtor  cannot  have  a  diem 
clausit  cxtremum  in  aid  after  the  death  of  his  debtor,  against  the  estate,  unless 
the  debt  have  been  found  in  the  life-time  of  the  deceased. 

Dauncey  applied  to  the  Comt  for  a  writ  of  diem  clausit  extri'mum,  on  a  special 
affidavit  fi'anied  to  meet  the  particular  circumstances  of  the  applicant's  case.  Sheppard 
was  indebted  at  the  time  of  his  death  to  Ilip[)csley,  upon  sim[)le  contract;  and 
administration  having  been  granted  to  another  cieditor  of  Shc])pard's  in  the  same 
degree,  that  cieditor  hail  thereliy  obtained  the  advantage  of  an  administrator's 
privilege  of  retainer,  llippeshiy  then  tiled  a  bill  for  relief  by  means  of  the  inter 
position  of  a  Court  of  I'lipiity  ;  but  having  been  afterwards  adviscil  that  he  miglil 
have  sued  an  extent,  (diem  clausit  extrenium,)  by  reason  of  his  having  given  a  bond 
to  the  Crown  as  a  maltster,  he  abandoned  his  suit  in  Kcjuity  for  the  sake  of  that 
object . 

The  ditliculty  then  arose  on  the  practicability  of  his  making  the  usual  atlidavii, 
with  the  necessary  allegation,  th.it  the   debt  had   not  been  sued   for  in   an\-   other 
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Court:  and  in  consequence  of  that  difficulty,  the  present  motion  was  made  in  open 
Court,  on  an  affidavit  detailing  all  the  facts  ai.  length,  in  addition  to  the  usual  state- 
ments, with  an  allegation,  that  the  suit  which  had  been  commenced  in  the  Court  of 
Equity  had  been  since  abandoned  :  when 

The  Court  held,  that  the  applicant  could  not  [380]  be  permitted,  after  having 
made  his  election  to  proceed  in  another  maimer,  to  abandon  that  proceeding  for  the 
purpose  of  the  pi-esent  object,  and  that  the  allegation  could  not  be  dispensed  with,  or 
even  so  modified  as  was  now  proposed. 

Thomson,  Chief  Baron.     It  is  quite  impossible  that  we  can  grant  this  application. 

There  is  another  ground  of  objection  ;  a  diem  clausit  extremum  may  ceriainly  issue 
at  the  instance  of  the  Crown,  against  the  estate  of  its  debtor  in  a  proper  case,  but 
never  in  aid,  unless  the  debt  has  been  found  in  the  life-time  of  the  debtor.  The  case 
in  Parker (rt)  is  decisive  on  that  point*. 

Motion  refused. 


[381]  The  Attorney  General  r.  Pougett.  (Demurrer )  Wednesday,  22d  May 
1816. — Unless  a  vessel  has  proceeded  out  of  the  limits  of  the  port  with  her  cargo, 
it  is  not  such  an  exportation  of  the  goods  as  will  protect  the  cargo  from  duties 
subsequently  imposed  on  the  exportation  of  goods  of  the  same  nattn-e,  although 
she  is  not  only  freighted  and  afloat,  but  has  gone  through  all  the  formalities  of 
clearing,  &c.  at  the  custom-house,  and  has  paid  the  exportation  duties.  And  all 
such  new  imposts  as  are  laid  on  such  goods  attach  while  the  vessel  is  water- 
borne  within  any  part  of  the  port. — An  Act  of  Parliament  made  to  correct  an 
error  by  omission  in  a  former  statute  of  the  same  session,  has  relation  back  to 
the  time  when  the  first  Act  was  passed. 

Scire  facias,  tested  12th  November,  (54th  of  the  King)  on  bond  to  the  Crown 
dated  4th  May,  53  Geo.  III.,  for  10901.,  reciting  an  order  of  the  Treasury  of  the 
1st  May  1813,  permitting  certain  vessels  to  depart  with  hides  shipped  previous  to 
the  passing  of  the  Act  of  Parliament  of  the  1 5th  April  then  last,  imposing  new  duties 
on  hides,  upon  security  being  given  for  the  payment  of  the  said  duties,  if  the  said 
hides,  so  shipped  as  aforesaid,  were  liable  thereto  :  and  that  the  defendant  had  shipped 
on  board  one  of  such  vessels  (the  "Henrietta  Nicholls,")  for  Ostend,  -1540  hides, 
weighing  130,544  pounds;  conditioned  that  the  defendant  or  his  surety  should,  on 
demand,  pay  to  the  collector  inwards  of  the  customs  at  the  port  of  London,  all 
and  every  the  duties  of  customs  so  imposed  by  the  said  Act  of  Pai'liament,  if  liable 
thereto. 

Plea,  that  the  said  hides,  so  shipped,  &c.  for  exportation,  were  not,  nor  were 
any  of  them  liable  to  the  duties  imposed  by  the  said  Act,  as  in  the  said  condition 
mentioned. 

Replication,  precludi  non,  because  the  defendant,  before  the  making  of  the  said 
writing  obligatory,  and  before  the  suing  out  of  the  said  writ  of  scire  facias,  shipped 
and  put  on  board  the  said  vessel,  to  [382]  be  exported  to  Ostend,  bevond  the  seas, 
(the  same  being  a  place  under  the  dominion  of  the  person  exercising  the  power  of 
sovereignty  in  France,)  divers  large  quantities,  to  wit,  4540  foreign  hides  in  the  hair, 
not  tanned,  tawed,  curried,  or  otherwise  dressed,  weighing  130,544  pounds,  to  wit, 
on  the  25th  March  1813,  at,  &c. ;  and  that  the  same  hides  then  and  there  continued 
so  shipped  on  board  the  .same  vessel,  in  the  same  port,  and  not  exported  from  and  out 
of  this  kingdom,  until  after  the  passing  of  the  said  Act  of  Parliament  in  the  said 
condition  mentioned  ;  and  that  the  .same  hides  were  before  the  suing  out  of  the  said 
writ  of  scire  facias,  to  wit,  on  the  6th  May  1813,  at,  &c.  exported  from  and  out  of 
this  kingdom  in  the  said  vessel.  —  And  that,  by  virtue  of  the  said  Act  of  Parliament, 
in  the  said  condition  mentioned,  and  of  another  Act  of  Parliament  of  the  53d  Geo.  III. 
made  and  passed,  amongst  other  things,  to  explain  and  amend  the  said  last  mentioned 

(a)  Rex  V.  The  Estate  of  Henry  Boon,  Deceased,  p.  19. 

*  There  arises,  perhaps,  another  objection  to  the  application,  from  the  necessity 
of  the  allegation  of  some  act  of  insolvency,  which  would  l»e  often  difficult  after  the 
debtor's  decease. 
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Act,  the  siinic  goods  liec.inic  liable  to  the  piij'nient  of  certain  duties  of  customs  to  the 
amount  of  yi")!.  ;  and  tliat  sonic  were  then  and  still  are  wholly  unpaid. 

liejoiiider, — That  although  the  said  hides  in  the  said  condition  and  replication 
mentioned,  were  shipped  and  put  on  board  the  said  vessel,  in  the  said  port  of  London, 
to  be  transported  to  Ostend,  and  so  continued,  &c.  until  after  the  passing  of  the  said 
Act ;  and  although,  before  the  issuing  of  the  said  writ,  said  vessel  departed  with  said 
hides  to  Ostend,  yet  the  said  hides,  and  every  of  them,  were  so  shipped  and  put  on 
board  the  said  vessel  long  before  [383]  tlie  passing  of  either  of  the  said  Acts  of 
Parliament,  in  the  said  replication  mentioned  ; — and  that  long  before  the  passing  of 
either  of  the  said  Acts,  to  wit,  on  the  2 2d  March  1S13,  the  said  vessel  was  duly 
entered  outwards  for  Ostend  aforesaid,  at  the  custom-house. — And  that,  before  the 
passing,  &c.  to  wit,  on  25th  March  1813,  the  said  hides  were  dulj'  entered  and 
cleared  at  the  custom-house  as  goods  to  be  shipper]  on  board  the  said  vessel,  and  to  be 
duly  exported  as  aforesaid.  And  the  said  defendant  further  saith,  that  accoiding  to 
the  rule  established  in  collecting  the  duties  of  customs,  the  duties  payable  upon  goods 
exported  are  levied  and  paid  at  the  time  of  the  entry  of  such  goods  outwards,  at  the 
custora-hou.se  of  the  place  where  such  entry  is  made.  And  that,  on  the  making  the 
said  entry,  and  before  the  passing  of  either  of  the  said  Acts  of  Parliament,  he  duly 
executed  the  usual  bond  for  the  due  exportation  of  the  said  goods,  and  that  the  same 
should  not  be  le-landed  in  this  country.  And  that  the  said  hides,  after  they  bad  been 
so  entered,  were  shipped  for  the  purpose  aforesaid,  and  were  not  afterwards  re-landed, 
but  remained  on  board  for  the  purpose  of  being  transjiorted  to  Ostend,  according  to 
the  entry  thereof,  until  the  said  vessel  afterwards,  antl  after  the  said  treasury  ordei', 
departed  from  this  kingdom  to  Ostend.  Therefore  defendant  saith,  that  the  said 
hides  were  not  liable  to  the  duties  imposed  by  the  said  Act  of  Parliament. 

Demurrer  to  the  rejoinder,  and  joinder  in  demurrer. 

[384]  Tuesday,  21st  Nov.  1815. — Koe  was  heaid  in  support  of  the  demurrer,  and 
Copley,  Serjeant,  for  tiie  rejoinder,  when  the  Court  ordered  a  second  argument — 

18th  May  1816 — In  which  Walton  argued  for  the  demurrer,  and  Best,  Serjeant, 
contra. 

The  counsel  for  the  Crown  contended,  that  what  was  alleged  by  the  rejoinder  to 
have  been  done,  did  not  amount  to  an  exjjortation  of  the  hides ;  and  that  therefore 
they  weie  subject  to  the  new  duties  imposed  on  the  goods,  while  the  vessel  was  in 
the  port,  by  the  53  (ico.  III.  ch.  33  *,  that 

The  fjuestion  whether  the  hides  so  shipped  ai'c  to  be  considered  liable  to  the 
additional  duty,  would  depend  entirely  on  the  construction  which  the  Court  should 
give  to  the  word  "  ex[)orted,"  as  used  in  the  statute.  In  common  parlance,  it  means 
carrying  out  of  port ;  and  by  the  use  of  the  word  in  various  olher  acts,  that  must  be 
also  its  legal  sense  and  legislative  constiuction.  Thus  the  32d  [385]  (^eo.  III.  ch.  43, 
sec.  2,  takes  a  distinction  between  ship])ing  for  exportation  and  exporting,  by  the 
different  sense  in  which  it  employs  the  words  when  (adverting  to  persons  beginning 
to  ship  sugar,  when  under  the  price  at  which  the  drawbacks  were  to  cease  to  be 
allowed  on  exportation,)  it  permits  them  to  export  and  receive  the  drawliacks  on 
such  sugar,  although  it  might  have  risen  in  price  to  the  sum  at  which  such  drawback 
Was  to  cease  to  be  allowed  on  the  exportation  thereof,  after  such  per.sons  shall  have 
begun  to  ship  the  same,  and  before  the  exportation  thereof.  And  the  .same  distinction 
is  taken  in  sevcial  other  statutes,  as  the  23d  Geo.  III.  eh.  21,  which  gives  a  Ijounty 
on  the  exportation  of  calicoes:  and  the  41st  (Jeo.  III.  ch.  41,  wdiich  enacts,  that  the 
drawback  and  bounties  payable  on  tlie  cxpoitation  of  sugar,  shall  be  paid  on  all  such 
sugar  as  sh.all  have  been,  or  shall  be  shipped  or  laden  on  board  any  ship,  or  watcr- 
boiiie,  with  intent  so  to  be  shipped  for  exportation,  making  the  acts  completely 
distinct.     The  same  diH'eroncc  obtains  in  the  meaning  of  the  words  importation  and 

*  By  .sec.  1  it  is  enacted,  that  from  and  after  the  passing  of  the  Act,  there  shall 
be  raised,  iVc.  ujjon  goods,  wares,  and  merchandize  ex])ortcd  from  (ircat  Britain,  the 
several  new  ■■uid  additional  duties  of  customs  set  forth  in  a  .schedule  referred  to.  Thai 
schedule  was  defective,  the  quantity  of  raw  hides,  for  which  the  duty  was  meant  to 
have  been  payable,  being  omitted  to  be  expressed.  The  words  in  tiic  schedule  are, 
"Hides,  foreign,  of  all  sorts,  in  the  hair,  not  tanned,  &c.  exported  to  P' ranee,  &c. 
the  sum  of  9s.  4d."  To  rectify  that  mistake,  by  chap.  105,  (after  reciting  the  error)  it 
is  enacted,  that  the  said  sum  of  Os.  4d.  shall  be  chargeable  (as  was  intended)  on  every 
hundicil  wcii;!it  of  such  liicles. 
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entry,  in  the  53  Geo.  III.  c.  33,  sec.  2.  The  case  in  Bunhury  (Bunli.  p.  79,)  of  Leaper 
V.  Smith,  was  cited  to  shew  that  there  could  be  no  legal  importation  until  the  ship 
arrives  within  the  limits  of  the  port ;  and,  by  parity  of  reason,  there  can  be  no  expor- 
tation until  without  the  limits.  Sir  Thomas  Cooke  v.  The  Athrnefi-Gcncml  (Parker,  26fi), 
was  also  cited,  wheie  it  was  resolved,  that  goods  being  shipped  on  board  for  exporta- 
tion, without  going  out  of  port,  was  not  an  exportation.  [386]  And  the  recent  case 
of  JJ'illiams  v.  Marshall,  in  the  Court  of  Common  Pleas  (2  Marsh's  Hep.  92),  was  much 
relied  on,  where  the  question  was,  whether  a  vessel's  license  ceased  to  aH'ord  her  pro- 
tection :  and  it  depended  on  whether  she  had  exported  her  cargo  by  the  10th 
September.  She  had  cleared  at  the  custom-house  on  the  9th,  but  was  at  Gravesend 
on  the  12th  ;  and  (it  being  a  fair  case)  Gibbs,  Chief  Justice,  reluctantly  held  himself 
bound,  b_v  the  rules  of  law,  to  say  that  that  was  not  an  exportation. 

As  to  the  point  of  the  retro-spective  operation  of  the  Act,  the  case  of  Latless  v. 
Holmes  (4  T.  E.  660)  was  relied  on,  where  bona  fide  anuuity  deeds  were  set  aside, 
because  not  enrolled  according  to  the  exigence  of  an  Act  of  Parliament,  which  had 
not  received  the  royal  assent  till  four  months  after  the  execution  of  those  deeds ;  and 
the  leading  case  on  the  point  of  the  time  from  whence  Acts  of  Parliament  are  to  take 
effect,  of  The  Attorney-General  v.  Punter  (6  Br.  P.  C.  486),  cited  on  that  occasion,  in 
which  the  House  of  Lords  held  (affirming  the  decree  of  the  Court  of  Exchequer), 
that  a  duty  imposed  by  an  Act  of  Parliament  on  the  exportation  of  rice,  attached  on 
rice  which  had  been  exported  before  the  Act  had  received  the  royal  assent. 

On  the  other  hand  it  was  argued,  that  the  term  exportation  was  one  which,  in 
cases  of  this  sort,  ought  to  be  considered,  with  regard  to  the  subject>matter,  and  the 
object  of  the  statute,  as  a  revenue  [387]  law,  rather  than  according  to  any  popular 
acceptation  of  the  word  ;  and  that  the  statutes  relating  to  the  levenue  should  be 
construed  to  give  eft'ect  to  their  policy  and  intent,  with  a  view  to  the  purpose  for  which 
they  were  made. — That  according  to  the  practice  of  the  custom-house  it  must  be 
taken,  that  for  the  purposes  of  the  intention  of  the  Legislature,  when  the  duties  have 
been  paid,  the  hides  shipped  on  board,  and  the  entry  outwards  and  clearance  have  been 
completed,  the  goods  must  be  considered  as  exported,  at  least  as  far  as  the  merchant 
is  bound,  for  he  has  done  all  he  could  ;  and  if,  afterwards,  he  should  be  detained  in 
the  river  by  any  inevitable  accident,  he  would  be  free  from  blame,  and  ought  to  be 
free  from  evil  consequences. — That  it  would  otherwise  be  a  most  embarrassing  and 
ruinous  thing  to  merchants,  who  speculate  in  trade,  and  of  course  are  guided  in  their 
calculations  by  the  known  amount  of  the  duties  on  exportation  at  the  time  of  their 
making  a  shipment,  if  before  the  vessel  should  get  out  of  the  river,  or  be  actually 
beyond  the  limits  of  the  port,  they  would  become  liable  to  new  duties  imposed  in  the 
mean  time,  by  which  their  venture  might  be  defeated  and  themselves  ruined  :  for, 
having  once  shipped  his  goods,  the  merchant  cannot  re-land  them  without  incurring 
a  forfeiture  of  his  bond,  so  that  his  case  is  most  hard. — And  that,  as  a  merchant  who 
had  so  shipped  goods  for  exportation  would  not  be  allowed  a  bounty  given  by  a 
subsequent  Act  on  all  such  exportations,  he  ought  not  to  be  liable  to  a  subsequent 
duty, 

[388]  To  support  the  first  proposition,  that  Courts  have  a  discretion  in  construing 
statutes,  the  following  dictum  from  Hobart  (/)  was  cited  ;  whei-e  it  was  said,  (the 
inquiry  being  by  what  rule  judges  were  guided  in  a  diverse  exposition  of  the  same 
word  and  sentence,)  "It  is  by  that  liberty  and  authority  that  judges  have  over  laws, 
especially  over  statute  laws,  according  to  reason  and  best  convenience,  to  mould  them 
to  the  truest  and  best  use." 

As  an  authority  that  exportation  need  not  be  completed  by  passing  the  limits  of 
the  port,  the  case  of  custom  in  Coke's  Eep.  (12  Eep.  18)  was  cited,  which  was  this  ;  a 
merchant  who  had  brought  Bay  salt  to  a  haven  in  England,  sold  a  part,  and  discharged 
them  to  another  ship,  in  which  they  were  transported  again,  without  having  been 
put  on  shore,  but  ha\-ing  been  always  water-borne  ;  and  it  was  held,  that  that  was  an 
importation,  and  subjected  the  goods  to  pay  custom.  In  that  case,  too,  alluding  to 
the  words  of  the  statute  1  Eliz.  ch.  11,  concerning  exportation,  the  meaning  of  that 
word  is  given  in  the  viz.  as  being  "  sent  from  the  wharf,  key,  or  other  place  on  the 
land."    If,  as  was  held  there,  the  discharging  goods  out  of  the  ship,  is  a  putting  them 

(./)  Sheffield  v.  Rateliffe,  p.  346. 
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upon  lliG  land,  is  not  the  loading  goods  on  board  to  be  construed  to  be  a  carrying  out 
of  the  port? 

A  maiuiscript  note  of  a  case,  on  which  Sir  William  Scott  had  given  judgment,  was 
also  cited,  in  answer  to  that  from  Marshall  ; — the  case  of  The  Mars,  [389]  Captain 
Blower,  in  1815  ; — where  (it  was  said,)  that  although  the  license  to  export  expired  on 
the  8th  May  1S14,  and  although  the  ship  did  not  sail  till  the  t)th,  and  was  captured 
on  the  17th,  Sir  William  Scott  thought  that  she  was  still  within  the  protection  of  the 
license,  and  restored  her. 

[Thomson,  Chief  Baron,  having  intimated  that  there  must  have  been  some  very 
particular  grounds  for  that  judgment,  the  counsel  professed  themselves  unable  to 
furnish  any  more  of  the  case  than  the  mere  result.] 

To  distinguish  the  case  before  the  Court  from  those  cited  for  the  Crown,  it  was 
argued,  that  the  case  in  I'arkcr,  of  Sir  Thomas  Cooke  v.  The  Allonici/  Genera!,  did  not 
apply  ;  because  there,  after  the  goods  had  been  shipped  on  boaid,  for  exportation  by 
a  certain  time,  they  were  6ndorsed  to  another  ship,  and  tluit  while  in  the  port ;  and 
thciefore  the  drawback  was  lost,  because  they  were  not  carried  out  by  the  ship  within 
the  time.  There  is  a  difi'erence  too,  whether  the  goods  are  exported  in  a  British  or 
foreign  ship ;  and  they  might  have  licen  endorsed  to  the  latter  in  that  case.  The  case 
of  Williams  v.  Marshall  also  was  said  not  to  apply  to  the  present,  because  they  were 
diverse  intuitu.  That  was  a  question  on  a  license,  in  which  the  time  of  sailing  from 
the  port  is  most  material,  and  of  the  essence  of  the  thing ;  whereas  in  matters  relating 
to  the  customs,  the  sailing  out  of  port  is  of  no  importance,  provided  the  duties  be 
l)aid,  and  the  cargo  be  shipped  and  not  re-landed.  There  is  no  time  mentioned  in  the 
[390]  bonfl  foi'  the  departure  of  the  vessel,  and,  for  every  purpose  of  the  revenue,  she 
has  departed  and  exported,  as  soon  as  she  has  received  her  cargo  on  board  and  gone 
through  all  the  foi'nialities,  paid  the  duties,  and  obtained  the  custom-hou.so  cocijuet. 
The  difi'erence  is,  that  as  far  as  the  umlerwriters  are  couccrncfl,  the  word  exporting, 
according  to  the  terms  of  the  license,  means  leaving  the  port  and  commencing  the 
voyage.  But  where  the  revenue  is  interested,  exportation  means  nothing  more  than 
taking  the  goods  on  board,  not  to  be  again  re-lauded,  and  satisfying  the  customs  ;  and 
there  lies  the  distinction  between  this  case  and  that  of  licenses,  with  which  clearing 
from  the  customs  has  nothing  to  do. 

The  objection  was  then  taken  on  the  question  whether  these  goods  were  aflfected 
by  the  second  Act.  The  first  Act  passed  on  the  15th  April  (53d  of  the  King)  and  the 
second,  on  the  10th  July  following  ;  and  the  goods  were  exported,  in  the  mean  time, 
according  to  either  sense  of  the  woril.  It  was  therefore  contended,  that  as  when  the 
last  Act  passed,  the  goods  were  unquestionalily  cx])orled,  and  as  tlie  first  derived  all 
its  eflicacy  and  power  from  that,  (for  without  it,  it  would  have  l>een  wholly  imgatory 
and  inoperative,)  no  duties  were  in  fact  imposed  till  after  these  goods  had  been  actually 
exported,  and  therefore  none  were  payable  at  all,  or  at  most  only  9s.  fid.  on  the  whole 
cargo.  And  on  that  point,  the  case  of  Gilmore  v.  Shuler  (2  Lev.  227)  was  cited  ;  where 
it  was  determined  [391]  that  a  promise  within  the  statute  of  frauds  was  binding, 
where  made  before  that  statute,  though  not  sued  on  till  long  after  it. 

In  reply,  it  was  contended,  that  the  case  from  Coke  did  not  press  on  the  Crown  in 
this  instance,  because  the  (piestion  there  was,  whether  goods  biought  into  the  port 
were  liable  to  the  duties  payable  on  landing  them  ;  and  it  was  deterniinud,  that  what 
had  been  done  there  was  tantamount  to  laying  them  on  lami.  And  it  was  insisted 
that  the  cases  from  Parkei-,  and  Marshall,  bore  the  Crown  out  in  its  construction  of 
this  statute,  that  shipment  is  not  exportation  ; — that  there  could  not  be  an  exporta- 
tion for  one  piu'pose,  and  not  for  another; — that  the  present  case  was  not  one  of 
greater  hardship  than  what  h.a])pened  constantly  to  wine  merchants  to  whom  it  was 
not  convenient  to  take  away  their  stock,  which  continues  liable  to  all  the  new  duties  ; — 
that  the  dictum  from  ilobart  was  there  used  in  favour  of  the  Crown  ; — and  that  tlio 
Admiralty  case  was  (piite  inconclusive,  and  furnished  no  answei'  to  that  of  William.f 
V.  Marshall:  and  perhaps  a  Court  of  Law  might  determine  a  (jucstion  of  validity  of 
license  ditlerently  from  the  Admiralty  Court,  even  under  the  same  circumstances. 

To  the  objections  aiising  on  the  subsequent  Act,  it  was  replied,  that  the  amend- 
ment supplied  Ijy  it  had  become  incorporated  with  the  first,  and  would  I'clatc  back  to 
the  time  when  that  imperfect  statute  had  been  first  passed. 

Thomson,  Chief  I'aron.  Tiiis  may  be  a  qnes[392]-tion,  certainly,  of  considerable 
importance  to  the  defendant,  as  far  as  the  value  of  the  goods  and  llio  amount  of  the 
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duty  extend  ;  hut  there  seems  to  lie  no  gieat  ditticulty  in  the  point  which  the  Court 
are  called  on  to  decide ;  for  that  amounts  to  no  more  than  whether  what  has  been 
done  by  the  defendant,  before  the  Acts  passed,  can  be  considered  an  exportation  of 
the  goods,  on  which  those  Acts  would  have  imposed  an  additional  duty  if  they  were 
not  exported.  That  is  the  short  question.  Whatever  might  be  the  meaning  of  the 
word  in  common  parlance,  the  Legislature  has  constantly  made  a  distinction  between 
the  acts  of  shipping  goods  on  board,  and  actually  exporting  them. — (His  Lordship 
noticed  the  several  Statutes  wherein  those  acts  have  been  distinguished,  which  are 
adverted  to  in  the  coui'se  of  the  argument.) 

The  duty  in  this  instance  was,  in  fact,  imposed  by  the  first  Act ;  but  the  gross 
mistake  of  the  omission  of  the  weight,  for  which  the  sum  expressed  was  to  have  been 
payable,  occasioned  the  amendment  made  by  the  subsequent  Act:  but  that  had 
reference  to  the  former  Statute  as  soon  as  it  passed,  and  they  must  be  taken  together 
as  if  they  were  one  and  the  same  Act ;  and  the  first  must  be  read  as  containing  in 
itself,  in  words,  the  amendment  supplied  by  the  last.  Then  it  appears  that  these 
goods  were  shipped  on  board  before  the  passing  of  the  first  Act,  but  they  were  not 
actually  exported  till  after  it  had  passed  ;  and  therefore  the  new  duties  clearly  attached 
on  these  goods.  And  however  hard  the  ease  may  be,  it  is  not  more  so  than  the  case 
of  The  Atlorney  [393]  General  v.  Punter,  which,  notwithstanding  its  liaitlship,  is 
certainly  good  law. 

There  must,  therefore,  be  judgment  for  the  Ci'own. 

CtR.\ham,  Baron.  I  was  at  first  somewhat  struck  with  the  argument  of  the  hard- 
ship of  this  case ;  but  the  Court  must  not  be  blinded  by  the  hardship  of  particular 
instances. — (His  Lordship  then  recapitulated  the  circumstances,  and  stated  the  ques- 
tion.)— Whether  the  ad  valorem  duties  were  payable  or  not,  the  defendant  was  at  all 
events  liable  to  the  payment  of  the  duty  of  9s.  4d.  on  the  whole  cargo,  on  the  passing 
of  the  first  Act;  and  if  he  were  not,  the  hardship  would  then  be  on  the  other  side. 

I  am  clearly  of  opinion,  that  what  has  been  pleaded  in  the  rejoinder  did  not 
amount  to  an  exportation,  according  to  the  accepted  meaning  of  the  term,  or  the  sense 
in  which  it  has  been  constantly  employed  by  the  Legislature ;  and  we  cannot  adopt  a 
more  liberal  construction  in  favour  of  the  defendant. 

We  are  much  relieved  by  the  decision  in  the  Court  of  Common  Pleas  ;  and  I  do 
not  think  that  the  imperfect  note  of  the  case  before  Sir  William  Scott,  which  was  at 
best  a  much  less  solemn  decision,  is  much  opposed  to  it,  for  nothing  appears  in  that 
note  to  enable  us  to  see  on  what  grounds  the  judgment  was  pronounced. 

Wood,  Baron.  This  is  a  very  short  point,  and  I  think  not  a  difficult  one.  The 
question  is,  whe-[394]-ther  the  goods  laden  on  board  this  ship,  having  broken  ground 
in  the  Thame.s,  and  not  having  left  the  poit  of  London,  may  be  said  to  have  been 
exported.  I  am  of  opinion,  that  the  goods  shipped  could  not  be  considered  as  exported 
until  the  ship  had  cleared  the  limits  of  the  ports.  The  mistake  of  the  former  Act 
being  corrected  by  the  Act  which  was  afterwards  passed  for  that  purpose,  had  relation 
back  to  the  time  when  the  duties  wei'e  originally  imposed  ;  and  therefore,  as  there 
was  no  exportation  of  the  goods,  they  are  liable  to  the  whole  of  the  duties. 

KiCHARD.s,  Baron.     Of  the  same  opinion. 

Judgment  for  the  Crown. 

Eex  v.  Hollier.  Wednesday,  22d  May  1S16. — The  Court  will  not  interfere  to 
assist  a  purchaser  for  valuable  consideration,  of  an  estate  seized  under  an  extent 
against  the  vendor,  for  which  he  has  paid  the  principal  part  of  the  purchase- 
money,  and  offers  to  paj^  the  remainder  to  the  Crown,  or  to  give  up  the  estate, 
on  satisfaction  made  to  himself. — Such  things  are  matter  of  arrangement,  and 
can  only  be  effected  by  the  consent  of  the  Crown. 

(On  an  Extent  in  Aid.) 

Owen  applied  to  the  Court  for  an  amoveas  manus,  on  the  behalf  of  the  pui-chaser 
of  an  e.stixte  seized  under  this  extent,  under  the  following  circumstances  : 

[395]  The  present  extent  had  issued  against  the  defendant  for  a  debt  of  10,0001. 
on  two  bonds  to  the  Crown,  dated  respectively  in  August  1813,  and  July  1814.  Two 
years  and  a  half  before  the  defendant  entered  into  the  first  of  those  bonds,  he  sold  the 
estate  to  Moggridge,  on  whose  behalf  the  present  application  was  made,  for  a  sum  of 
money,  which  was  to  have  been  paid  by  three  several  payments ;  the  last  of  which 
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(40001.)  was  payable  by  that  agreement  before  the  date  of  the  tiist  bond,  on  the  12th 
February  1812,  when  Moggridge  was  let  into  possession  ;  but  a  satisfactory  title  not 
having  been  made,  the  conveyance  was  not  completed  when  the  extent  issued. 
Moggridge,  in  the  mean  time,  having  laid  out  a  considerable  sum  of  money  in  improv- 
ing the  property,  now  applied  that  he  might  be  permitted  to  pay  the  remainder  of  the 
purchase  money  to  the  Crown,  or  that  he  might  be  permitted  to  give  up  his  claim  to 
the  estate,  on  satisfaction  being  made  to  him.  The  Crown,  it  was  stated,  had  also 
seized  other  property  of  the  defendant's,  to  the  amount  of  more  than  60001. 

The  Court  said,  that  they  could  not  make  any  order  in  such  a  case,  for  that  it  was 
a  matter  of  arrangement  with  the  Crown  ;  and  they  asked,  why  the  applicant  did  not 
plead.     To  which 

It  was  answered,  that  he  was  precluded  by  his  want  of  legal  title. 

Per  Curiam.  The  object  of  this  motion  can  only  be  effected  by  the  consent  of 
the  Crown. 

Rule  refused. 

[396]  The  Ki.nc;  (in  Aid  of  Cox)  v.  Glenny  and  Another,  Assignees,  &c. 
Friday,  24th  May  IblG. — The  Court,  on  motion  for  an  amoveas  manus,  where 
the  sherill  had  seized  debts  duo  to  the  bankrupt  at  the  teste  of  the  writ,  and  paid 
to  his  assignees  under  a  commission  of  bankruptcy,  issued  after  the  writ  of  extent, 
and  before  the  taking  of  the  inquisition,  intimated  that  that  was  not  regularly 
a  subject  for  summary  interference,  but  ought  to  be  put  on  the  record. 

Owen  had  obtained  a  rule  to  shew  cause  why  there  should  not  be  an  amoveas 
manus  issued,  as  to  certain  debts  seized  under  this  extent,  enumerated  in  schedule  C. 
annexed  to  the  inquisition. 

The  atlidavit  on  which  he  moved  it,  stated,  that  a  doequet  was  struck  on  the  1st 
March  ;  that  a  commission  of  bankrupt  issued  thereon,  which  was  opened  on  the  18th, 
on  which  day  a  provisional  assignment  was  executed  ;  on  the  yOtli  tlie  defendants  were 
chosen  assignees,  and  the  assignment  was  executed  to  them  of  the  bankrupt's  efl'ccts. 
That  the  writ  of  extent  issued  the  4th  March,  but  that  the  inquisition  was  not  taken 
thereon  till  the  2yth  April  ;  and  that  after  the  issuing  of  the  extent,  and  before  the 
taking  of  the  in(|uisition,  the  debts  returned  in  schedule  C.  as  due  on  the  4th  March, 
were  paid  to  one  of  the  assignees. 

On  these  facts,  and  tlie  authorities  of  the  case  of  The  Atloiney  General  v.  Sir  John 
EhcitU  (Bunb.  199),  the  result  of  which  is,  that  debts  are  not  bound  till  the  teste  of 
the  in(iui.sition,  and  the  case  of  Uc.c  v.  Green  (ib.  26.5),  which  establishes  that  debts, 
are  not  bound  by  the  teste  of  the  extent,  but  the  caption  of  the  inquisition,  the  rule 
was  granted. 

[397]  Fonlilanque,  and  Dauncey,  now  .shewed  cause  ;  taking  a  distinction  in  the 
present  instance  from  the  cases  in  Bunbury,  which  were  both  cases  wherein  the  debtor 
him.self  was  befoie  the  Court,  whereas  the  present  application  is  made  on  belialf  of  the 
assignees  of  a  bankrupt.  When  the  extent  issued  the  bankrupt's  Ijooks  wei'e  not  to 
be  found  ;  there  iiad  been  a  fraud  pr.ictised  in  concealing  those  books,  whereby  the  in- 
quisition had  been  delayed,  of  which  thoy  ought  not  to  be  permitted  to  take  advantage. 

Owen,  in  reply,  denied  that  the  books  had  been  fraudulently  concealed,  and  relied 
on  the  cases  cited,  when 

The  Court  intira.ated  an  opinion,  that  the  subject-matter  of  the  ;i])plication  ought 
to  I)c  i)ut  on  the  recoid  ;  anil  that  it  ought  to  be  i)lcaded,  that  at  the  time  of  the 
taking  of  the  inquisition  the  debts  were  not  due  ;  and  that  they  could  not  interfere 
in  the  present  stage  of  the  proceedings. 

(Jrdered  to  stand  over. 

(This  extent  was  afterwards  compromisod  between  the  parties.) 

[398]  The  Kin(;  (in  Aid  ov  Horn)  v.  Rippon  and  Anotiiek.  Monday,  "iTth  May 
1816. — A  brewer  indebted  to  tlie  Crown  for  excise  duties,  entitled  to  an  extent 
in  aid. — (Juere,  Whether  the  atlidavit  shouM  not  state  some  act  from  whence  tlio 
fact  of  the  defendant's  insolvency  might  be  made  appear. 

West  moved  for  a  rule  to  shew  cause  why  this  extent  should  not  bo  set  aside,  on 
the  giound  of  the  debt  on  which  it  was  foundetl  not  being  a  debt  of  sucii  a  natiu'C 
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as  entitled  the  prosecutor  to  the  aid  of  the  writ,  according  to  the  decision  of  the  Court 
in  the  case  of  The  King  v.  WilUm  (ante,  p.  368).  The  prosecutor  iu  this  case  being 
a  common  brewer,  and  indebted  to  the  Crown  for  excise  duties  ;  but 

The  Court  over-ruled  that  objection  instantly,  as  the  debt  in  that  case  was  of  a 
very  different  nature  fi'om  the  present,  which  is  due  for  duties  of  excise. 

He  then  objected  that  the  affidavit  was  bad,  because  it  stated  the  insolvency  in 
too  vague  a  manner  *  ;  the  constant  and  indispensable  practice  being  to  allege  some 
fact  from  which  the  insolvency  is  inferred. 

The  Court  granted  the  rule,  expres.sly  confining  it  to  the  latter  point  only ;  but 
it  was  afterwards  dischaiged  on  another  ground. 

End  of  Ejister  Term. 

[399]    In  the  House  of  Lords. 

Thomas  Bullen,  AjtptUnnl ;  The  Key.  J.vmes  Michel,  Clerk,  Ucspondcnt.  June 
10,  12,  13,  1816. — A  Court  of  Equity  may  decide  conclusively  in  the  first  instance, 
on  all  causes  brought  to  a  hearing,  without  directing  an  issue  to  be  tried,  except 
in  the  cases  of  a  bill  by  an  heir  at  law  and  a  rector.  The  direction  of  an  issue 
by  the  Court  of  Equity  is  in  its  discretion,  and  its  object  being  solely  to  institute 
further  inquiry,  merely  for  the  better  information  of  the  Court  itself,  the  order 
for  the  trial  of  an  issue  is  ex  mero  raotu. — So,  also,  it  is  equally  in  the  discretion 
of  a  Court  of  Equity  to  grant  or  refuse  a  new  trial  of  an  issue  directed  to  be  tried 
at  Law  ;  for  the  issue  having  been  originally  directed  merely  to  satisfy  the  con- 
science of  the  Court  on  facts  material  to  the  equity  of  the  case,  it  may  order 
evidence  to  be  received,  although  not  strictly  admissible  on  other  trials  at  Law, 
and  it  will  send  the  issue  down  as  often  as  the  result  is  not  satisfactory ;  or,  if 
satisfied  that  the  finding  of  the  Jury  is  agreeable  to  the  equity  of  the  case,  it  will 
not  order  a  new  trial,  on  the  ground  that  inadmissible  evidence  (strictly  so  called) 
had  been  received  below. — Wood,  Baron,  dissentiente. — Ancient  entries  made  by 
the  monks  of  an  abbey,  relating  to  an  endowment  by  them  of  a  vicarage,  (whether 
perfect  or  not)  are  good  e\-idence  (quantum  valeant)  of  their  subject-matter ; 
although  such  entries  be  mixed  with  extraneous  memoranda,  and  the  book  be 
not  confined  or  appropriated  to  subjects  ejusdem  generis.  And  being  admitted, 
they  may  be  read  thi-oughout,  for  the  purpose  of  pro\'ing  any  thing  which  is 
material  to  the  issue,  provided  it  is  relevant,  although  it  go  to  aflect  third  persons 
who  were  not  privy  to  it,  and  could  have  had  no  cognizance  of  the  matters  to 
which  it  relates. — Wood,  Baron,  dissentiente. — Such  a  book  held  to  have  been 
found  in  the  proper  custody  to  make  it  evidence,  where  it  is  in  the  possession 
of  an  owner  who  is  so  far  connected  with  the  abbey  as  to  be  possessed  of  some 
part  of  the  former  estates  of  the  monastery  ;  although  no  part  of  such  estate  be 
situated  in  the  parish  in  which  the  question  between  the  parties  to  the  suit  arises. 
— The  objection  of  res  inter  alios  acta  not  applicable  to  such  entries  and  book, 
when  offered  to  furnish  a  counter  presumption,  in  order  to  rebut  a  presumption 
I'aised  by  the  other  side. 

The  respondent,  (as  vicar  of  the  vicarage  of  Sturminster  Xewton,  iu  the  county  of 
Dorset,)  in  Michaelmas  Term  1804,  tiled  his  bill  in  the  Court  of  Exchequer  against 
the  appellant,  and  Charles  Rabbetts,  Thomas  Dashwood,  James  Atchison,  and  one 
Thomas  Williams  since  deceased,  [400]  as  occupiers  of  lands  within  the  said  vicarage, 
for  an  account  and  payment  of  the  single  value  of  the  tithes  of  all  the  titheable  matters 
and  things  (except  corn,  grain,  and  wood,)  had  and  taken  by  the  appellant  and  the 
other  defendants  in  the  bill  mentioned,  since  the  21st  day  of  December  1802  ;  which 
tithes  the  respondent,  in  his  said  bill,  claimed  to  be  entitled  to  by  endowment  or 
prescription  or  other  lawful  ways  and  means. 

The  appellant,  together  with  the  said  other  defendants,  appeared  and  put  in  their 
separate  answers  ;  and  thereby  insisted,  inter  alia,  that  as  to  a  certain  farm  and  lands 
called  Bagber  Farm,  consisting  of  146  acres,  the  greatest  part  whereof  was  in  the 

*  The  affidavit  merely  stated,  that  the  defendants  were,  as  deponent  had  heard 

and  believed,  insolvent,  and  unable  to  pay  the  debt. 


2  PRICE,  401.  BULLEN    I'.  MICHEL  137 

occupation  of  the  appellant,  a  certaiu  modus  or  aucicut  customary  payment  of  51.  3s.  id. 
was  due,  and  had  been  payable  by  the  occupiei's  or  occupier  of  the  said  farm  to  the 
vicar  of  the  said  vicarage  for  the  time  being,  iu  lieu  and  full  discharge  of  the  tithe  in 
kind  of  hay  and  grass  seeds,  and  of  all  other  tithcable  matters  and  things  (except  corn 
and  grain)  yearly  arising,  growing,  renewing,  and  increasing  upon  and  throughout  the 
said  farm  and  lands. 

The  respondent  having  replied  to  the  answers  of  the  appellant  and  the  other  defen- 
dants, the  cause  came  on  to  be  heard  ;  and  on  the  5th  day  of  May  1810,  it  was  ordered, 
that  it  should  be  referred  to  a  trial  at  Law  upon  nineteen  several  issues,  to  try  the 
several  moduses  ;  the  sixth  of  which  said  issues,  so  ordered  to  be  tried,  was  as  follows  ; 
viz.  \\'hether  from  time  immemorial,  the  occupiers  or  occupier  of  the  farm  and  lands 
called  Eagber  Farm  have  or  hath  [401]  paid,  and  have  or  hath  been  accustomed  tc 
pay,  and  ought  of  right  now  to  pay,  to  the  vicar  of  the  parish  of  Sturmiuster  Newton, 
on  St.  Thomas's  Day  in  each  and  every  year,  a  certain  modus  or  ancient  customary 
yearly  payment  of  51.  3s.  -Id.  for,  in  lieu,  and  full  satisfaction  and  discharge  of  the 
tithe  of  hay  and  grass  seeds,  and  of  all  other  titheable  matters  and  things  (except 
corn  and  grain,)  yearly  arising,  growing,  and  renewing  upon  and  throughout  the  said 
farm  and  lands  called  Bagber  Farm.  The  appellant  to  be  plaintitY,  and  the  respondent 
defendant  at  law. 

The  cause  was  afterwards  re-heard  (iid  January  1S12,)  on  petition,  as  to  that 
part  of  the  decree  which  directed  the  issues,  at  the  instance  of  the  respondent  (who 
contended,  that  on  the  evidence  then  before  the  Court,  there  ought  to  have  been  a 
decree  for  tithe  in  kind  ; )  when  the  Court  affirmed  the  decree. 

At  the  Summer  Assizes  for  the  county  of  Dorset,  in  the  year  1812,  the  above  issue 
(the  sixth)  being  selected  by  the  plaintili'  at  Law,  was  tried  before  Mr.  Justice  Chambre, 
and  a  special  jury  ;  when  a  verdict  was  found  for  the  appellant. 

Upon  the  trial  of  that  issue,  Thomas  Bullen,  the  appellant,  proved  bj-  the  testimony 
of  some  old  persons,  that  no  tithes  in  kind  had,  within  their  recollection,  been  ever 
rendered  for  Bagber  Farm  ;  but  that  certain  money-payments  had  been,  during  that 
period,  annually  made  to  the  vicar  on  St.  Thomas's  Day,  throughout  the  parish,  in  lieu 
of  the  vicarial  tithes.  Several  receipts,  given  by  Mr.  St.  Lo  [402]  and  his  successors 
for  this  payment,  (from  1754  to  IT'Jl,)  wore  also  produced;  in  which  receipts  it  was 
sometimes  acknowledged  as  "for  rates,  or  rates  for  tithes,"  and  in  others,  it  was  stated 
to  be  made  "for  the  tithe  of  Bagber  Farm."  It  appeared,  moreover,  upon  the  cross- 
examination  of  the  appellant's  witnesses,  that  a  notice  had  been  annually  given  in  the 
parish  church  some  days  previous  to  the  21st  December,  that  the  parishioners  were 
on  that  day  to  pay  their  tithes  ;  and  that  the  payment  for  Bagber,  as  well  as  the  other 
payments  throughout  the  parish,  were  on  that  day  collected  from  one  and  the  same 
paper,  called,  "The  liate  Paper." 

The  respondent  produced  and  proved  several  documents  *,  to  shew  the  value  of 
the  vicarage  at  dilicrcnt  periods,  for  the  purpose  of  raising  a  presumption  of  the 
improbability  of  .so  large  a  proportion  in  value  of  the  amount  of  the  tithe  of  the  whole 
district,  having  been  immemorially  paid  foi-  Bagber  Farm  alone.  From  some  of  those 
it  appeared,  that  the  value  of  the  whole  vicarage,  including  the  glebe  and  other  profits, 
in  the  year  12'Ji,  was  only  lOl.  ;  and  that  in  1535,  the  vicarial  tithes  alone  were  worth 
8l.  16s.  3|d.  He  also  shewed,  by  those  documents,  the  value  of  land  in  this  parish  at 
several  other  periods ;  whereby  it  appeared,  that  in  the  37th  Edw.  IIL  (anno.  dom. 
13G3)  195  acres  of  land  in  Fast  Bagber,  (being  that  part  of  the  parish  wherein  the 
ap[)ellant's  lands  are  situate,)  were  worth  •t2s.  2d.  by  the  year,  being  about  2.}d.  per 
acre  ;  [403]  and  that  in  the  year  147  1,  sixty  acres  of  land,  and  ten  acres  of  meadow 
in  Bagber,  were  found  to  Ije  woitli  in  all  issues,  l)osides  reprizes,  20s.  being  altont  3^d. 
per  acre  ;  whereas  the  payment  of  51.  3s.  4d.  set  up  by  the  appellant  as  a  modus  for 
the  small  tithes  alone,  would  amount  to  8{d.  per  acre. 

The  resp(jndcnt  further  pioi)osed  to  give  in  evidence, — first.  The  rate-paper  before 
mentioned,  to  shew  that  the  non-render  of  tithe  in  kind,  in  resjjcct  of  Bagbei'  Farm, 
and  the  uniform  payment  of  a  sum  of  money  in  lieu  of  the  vicarial  tithes,  during  the 
period  spoken  to  by  the  witnesses,  were  not  peculiar  to  that  farm,  but  that  during  that 
period,  no  tithes  in  kind  had  been  rendered  for  any  part  of  the  parish ;  and  that 

*  The  taxation  of  Pope  Nicholas  ; — an  inquisition  on  a  writ  of  ad  quod  damnum  ; — 
and  the  Fcclesiastical  Survey  of  2Gth  lijn.  VIU.      Viilo  Appjiidix. 

Ex.  Div.  11. — 5* 
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payments,  similar  to  the  one  in  question,  had  been,  for  the  whole  of  that  time,  annually 
made  by  every  occupier  of  lands  within  the  parish  ;  and  that  they  had  always  been 
made  on  St.  Thomas's  Day,  in  pursuance  of  the  general  notice  given  in  the  church,  and 
collected  under  the  same  paper,  and  by  the  same  denomination,  viz.  as  a  tithe  rate. 

Secondly,  (having  proved  a  search  in  the  respective  registries  of  the  dioceses  of 
Bristol  and  Salisbury,  (the  proper  repositories,)  for  the  original  endowment  of  this 
vicarage,  and  that  none  could  be  found,  (although  it  appeared  that  no  search  had  been 
made  in  the  augmentation  office,))  the  respondent'.?  counsel  proposed  to  read  from  a 
book,  said  to  be  an  old  ledger  or  chartulary  of  the  abbey  of  Glastonbury*,  [404]  brought 
from  the  muniment  room  of  the  Marquis  of  Bath,  (who  is  the  owner  of  other  estates 
formerly  belonging  to  the  abbey,  concerning  which  memoranda  were  likewise  con- 
tained in  this  book,)  certain  entries,  in  a  character  of  hand-writing  belonging  (as  was 
proved)  to  the  latter  end  of  the  13th  or  the  beginning  of  the  14th  century,  or  during 
the  respective  reigns  of  Edw.  I.,  II.,  and  III.,  relating  to  the  appropriation  of  the 
rector}',  and  the  endowment  of  the  vicarage ;  by  which  it  appeared,  that  at  that  time 
the  small  tithes,  separately  and  distinctly  specified,  and  having  separate  and  distinct 
values  annexed  to  them,  were  assigned  to  the  vicar, — and  no  money-payment,  or 
modus,  in  respect  of  any  one  farm  in  the  parish,  was  mentioned  or  alluded  to. 

The  same  book  or  chartulary,  in  the  early  part  thereof,  contained  an  index  or 
summary  of  the  contents,  entitled,  "  Kalendar  Sequentis  operis,"  wherein,  at  the  com- 
mencement of  the  enumeration  of  those  instruments  which  referred  to  Newton,  the 
following  entry  appeared,  "Deficit  ordinacio  vicarii  Nywton." 

To  prove  the  custody  of  that  book,  the  respondent  called  as  a  witness,  the  steward 
of  the  Marquis  of  Bath ;  who  proved,  that  the  Marquis  was  possessed  of  the  estate  of 
Longbridge  Deverell,  in  the  county  of  Wilts,  and  the  manor  of  Walton,  (formerly  of 
the  possessions  of  the  abbey),  but  his  Lordship  had  no  property  of  any  description  in 
Sturminster  Newton  : — that  on  the  witness  succeeding  his  father  in  the  office  of 
steward,  he  found  [405]  the  .said  book  in  the  strong  closet  of  his  office  ; — that  all  the 
old  rolls  relating  to  Longbridge  Deverell  and  Walton,  were  kept  in  a  particular  room 
called  the  evidence  room ; — and  that  the  modern  papers  relating  to  Longbridge 
Deverell  and  Walton,  were  kept  in  the  closet  of  the  same  office. 

From  that  book,  so  produced  from  such  custody,  the  respondent  proposed  to  read 
certain  entiies  without  date,  beginning  "  Portiones  Ecclesie  de  Sturmynstr',"  &c. 
when  the  counsel  for  the  appellant  objected  to  the  admissibility  in  evidence  of  the 
said  book,  and  of  the  said  entries  therein  contained  ;  but  the  Judge  was  of  opinion, 
that  the  book  and  the  entries  therein,  so  proposed  and  off'ered  to  be  given  in  evidence, 
were  inadmissible  :  and  the  same  were  accordingly  rejected  as  evidence  on  the  part  of 
the  respondent. 

And,  thirdly.  They  proposed  to  read  certain  accounts  of  the  reeves  of  the  abbey  for 
the  manor  of  Newton  (also  found  in  the  custody  of  the  Marquis  of  Bath,)  for  the 
purpose  of  shewing  that  the  reeves  obtained  allowances  and  acquittances,  in  their 
accounts  with  the  abbey,  for  various  articles  of  small  tithes  arising  from  the  demesne 
lands  of  the  manor,  as  having  been  rendered  in  kind  at  various  periods  subsequent  to 
the  time  of  legal  memory. 

These,  also,  were  objected  to  and  rejected  ;  and  a  verdict  was  found  in  favour  of 
the  modus. 

[406]  In  the  following  Michaelmas  Term  an  application  was  made  for  a  new  trial, 
on  the  ground  (amongst  other  things)  that  evidence  which  had  been  tendered  on  behalf 
of  the  defendant  at  law  upon  the  said  trial,  had  been  unduly  rejected.  A  rule  to  shew 
cause  was  granted  ;  and  the  Court,  after  a  full  and  elaborate  argument  of  several  days 
at  the  bar,  directed  a  new  trial. 

On  that  occasion  the  judgment  of  the  Court  (after  time  taken  to  consider  the  argu- 
ments) was  delivered  as  follows  by — 

•23d  February  1811 — GiiiBS,  Chief  Baron.  These  two  cases  of  Bullen  against 
Michel,  and  IFilliani''  against  The  Same,  came  before  the  Court  upon  a  motion  for  a  new 
trial.  The  trial  was  had  on  an  issue  directed  by  this  Coui't,  to  try  "  Whether,  from 
time  immemorial,  the  occupiers  or  occupier  of  the  farm  and  lands  called  Bagber  Farm, 
have  or  hath  paid,  and  have  or  hath  been  accustomed  to  pay,  to  the  vicar  of  Stur- 
minster Newton,  on  Saint  Thomas's  Day  in  each  and  every  year,  a  certain  modus  or 

*  Vide  Appendix. 
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ancient  customiuy  yearly  payment  of  51.  3s.  4d.  for  and  in  lieu  and  full  satisfaction 
and  di.SL'hai'gc  of  the  tithe  of  hay  and  grass  seeds,  and  of  all  other  matters  and  things, 
except  corn  and  grain,  yearly  aiising,  growing,  and  lenewing  upon  and  throughout 
the  same  farm  and  lands  called  Bagber  Farm  ; "  and  in  the  cause  of  Jl'dliams  against 
Michd,  a  similar  issue  was  applied  to  the  farm  which  Williams  occupied. 

[407]  The  case  has  been  so  fully  and  recently  argued,  that  it  is  not  necessaiy  foi- 
me  to  go  through  the  detail  of  all  the  facts  that  came  out  upon  the  evidence.  W'c 
have  received  great  assistance  from  the  industry  and  ability  of  the  counsel  who  have 
argued  it,  and  from  the  candour  with  which  they  have  laid  before  the  Court  what 
were  the  real  questions  arising  in  the  cause.  It  is  a  cause  of  infinite  importance,  and 
embraces  matters  of  considerable  extent ;  it  has  given  rise  to  points  of  great  nicety 
and  difficulty,  and  it  is  not  to  be  wondeied  at  therefore,  if,  on  the  first  trial,  all  the 
facts  were  not  attended  to  with  that  care  and  diligence  with  which,  upon  further  con- 
sideration, it  may  appear  that  they  ought  to  have  been  applied  and  directed.  The 
verdict  was  found  for  the  modus. 

The  application  for  a  new  trial  rests  upon  two  ground.s  ;  first,  that  on  the  evidence 
which  was  produced,  the  verdict  ought  to  have  been  found  against,  and  not  in  favour 
of  the  modus,  as  the  weight  of  evidence  strongl}'  preponderated  that  way ;  and  next, 
that  evidence  was  oft'ered  and  rejected  which  ought  to  have  been  received.  Upon  the 
fii'st  point,  without  entering  at  all  into  the  consideration  of  what  efi'ect  that  evidence 
would  have  on  our  minds,  we  are  of  opinion  that  if  the  case  rested  entirely  on  the 
Judge's  report  *,  and  if  nothing  was  to  be  added  to  that  which  was  received  in  evidence, 
there  would  be  no  ground  for  the  Court  to  [408]  interfere  and  disturb  the  verdict 
which  the  jury  have  found.  It  was  a  question  for  their  consideration;  they  have 
drawn  their  conclusion  from  the  facts  before  them  ;  and  supposing  those  facts  to  be 
confined  to  the  evidence  that  was  produced  Ijefore  them,  we  should  see  no  sufficient 
reason  for  disturbing  the  verdict  which  they  have  returned. 

The  next  objection,  that  evidence  was  ofi'ered  and  rejected  which  ought  to  have 
been  received,  divides  itself  into  three  parts  ;  first,  the  vicar  saj's,  he  offered  in  evidence 
the  tithe-rate  by  which  all  the  payments  in  lieu  of  tithe  were  made,  and  that  that 
ought  to  have  l)een  received  in  evidence,  but  was  rejected.  Next,  he  says  that  he 
oft'ereil  in  evidence  a  ehartulary,  which  he  insists  had  belonged  to  the  abbey  of 
CJlastonbuiy,  which  ought  to  have  been  received,  and  that  that  also  was  rejected. 
And  next,  that  he  ofl'ered  in  evidence  the  reeve's  accounts,  which  ought  to  have  been 
received,  but  were  also  rejected. 

These  objections  rest  upon  grounds  wholly  distinct  from  each  other.  \\'ith  respect 
to  the  first,  the  (piestion  is  involved  in  some  obscurity  from  the  manner  in  whicli  the 
report  is  worded  ;  but  from  the  vciy  fair  and  candid  admission  of  the  counsel,  and  Iw 
what  appears  from  the  (jucstions  put  to  the  witnesses,  it  is  evident  that  the  leal 
question  was.  Whether  that  tithe-rate  which  contained  an  account  of  all  the  pavments, 
by  all  who  were  called  on  to  make  those  payments,  on  the  same  day,  was  or  was  [409] 
not  admissible  evidence.  Now  just  to  render  that  intelligible,  I  will  state  that  the 
parishioner,  the  plaintiff  at  law,  proved  clearly  that  a  certain  payment  had  been  made 
by  him  and  his  predecessors  for  fifty  or  .sixt}'  years  ;  and  that  was  considered  as  piinia 
facie  evidence  of  a  modus.  It  appeared  on  the  cross-examination  of  one  of  the 
witnesses,  that  the  father  of  the  witness  who  had  received  this  payment,  received  it, 
togetlier  with  several  others,  under  a  tithe-book.  We  are  therefore  of  opinion,  that 
that  lithe-book  ought  to  have  been  received  in  evidence,  as  it  contains  a  history  of 
that  collection  of  which  the  payments  relied  upon  by  the  parishioner,  as  pi'oof  of  liis 
modus,  constituted  a  part.  But  heie  we  desire  to  guard  fi'oni  an}'  conclusion  as  to  the 
weight  which  it  ought  to  have  with  the  jury,  or  the  extent  to  which  it  ought  to 
inHuencc  their  verdict ;  we  studiously  abstain  from  gi\ing  anv  opinion  upon  that  point, 
and  it  will  l>e  for  the  jury,  when  they  consider  this,  together  with  all  the  other 
evidence  that  will  be  produced  in  the  cause,  to  say  what  weiglit  is  due  to  it,  and 
whether,  notwithstanding  the  evidence  of  the  other  payments  at  the  same  time,  these 
payments  which  were  made  by  this  parishioner  and  his  predecessor,  still  stand  as 
satisfactory  proof  of  a  modus;  or  whether  they  were  voluntary  and  convcntionary 

'  That  report  stfited  in  substance,  that  the  facts  which  have  been  before  givi^n  as 
the  foundation  of  this  case,  were  in  evidence  on  the  trial. 
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paymeuls  agreed  on  l)et\veeii  the  vicai'  and  the  whole  parish,  of  modern  date.  That 
will  be  exclusively  for  the  consideration  of  the  Jury. 

The  next  objection  is,  that  a  chartulary,  fo\iud  in  the  possession  of  Lord  Bath, 
was  oftered  in  [410]  evidence,  and  rejected.  This  chartulaiy  is  found  to  contain  an 
account  of  the  license  of  appropriation  of  the  parish,  and  likewise  to  contain  an  account 
of  what  the  seveival  matters  were  of  which  the  vicar  was  endowed.  The  first  objection 
to  this  evidence  was,  that  it  was  not  sutliciently  proved  that  this  book  had  ever 
belonged  to  the  abbey  of  Glastonbury,  which  it  was  necessaiy  to  prove  in  order  to  let 
in  the  evidence.  I  take  it  to  have  been  proved,  (indeed  it  was  admitted,)  that  search 
had  been  made  in  every  place  in  which  the  endowment  itself  might  be  expected  to  be 
found,  and  that  none  was  found  ;  therefore  a  copy  of  it  would  be  evidence.  Then  the 
question  was,  whether  this  book  appeared,  from  the  facts  attending  it,  to  have  belonged 
to  the  abbey  of  Glastonbury.  We  should  recollect  that  such  a  book  as  this  purports 
to  be,  usually  contains  a  description  of  all  the  estates  of  the  abbey,  and  all  the  transac- 
tions relating  to  them.  When  the  abbey  was  dissoh'ed,  those  estates  went  to  the 
Crown,  and  the  Crown  afterwards  granted  them  to  difi'erent  persons ;  the  book,  when 
the  abbey  was  dissolved,  would  go  to  the  officers  of  the  Crown,  and  when  the  Crown 
portioned  out  and  made  over  the  possessions  of  the  abbey  to  other  persons,  the  book 
could  go  to  only  one  of  those  grantees  ;  and  the  only  possible  way  of  connecting  it 
with  the  abbey  is,  by  shewing  a  connection  between  the  possessor  and  the  Crown,  and 
by  I'aising  a  proliability  that  the  Crown  may  ha\e  handed  over  the  book  to  the  present 
possessor. 

The  onl3'  mode  of  proof  that  occurs  to  me  of  that  [411]  fact  is,  to  shew  that  the 
present  possessor  of  the  book  is  now  the  possessor  of  certain  lands  which  formerly 
belonged  to  the  abbey,  which,  when  the  abbey  was  dissohed,  passed  to  the  Crown, 
and  out  of  the  Crown  to  this  person  ;  because,  from  what  I  have  before  stated  of  the 
history  of  these  books,  and  the  manner  in  which  they  would  pass,  if  you  can  trace  the 
estate  from  the  abbey  to  the  Crown,  and  from  the  Crown  to  the  person  in  possession 
of  it,  it  is  proliable  the  person  in  possession  would  have  the  book  as  connected  w-ith 
the  estate.  Now  it  does  appeal-,  that  there  are  one  or  two  descriptions  of  land,  Walton 
and  Cluer  I  think,  of  which  mention  is  made  in  this  book,  which  were  the  property  of 
the  abbey  of  Glastonburj'',  and  must  have  gone  to  the  Crown  at  the  dissolution  of  the 
abl.)ey,  and  it  appeal's  that  Lord  Bath  is  now  the  proprietor  of  those  lands  ;  there  does, 
therefore,  exist  that  sort  of  connection.  There  is  a  chain,  composed  of  those  links, 
which  I  have  stated  before  were  sufficient  to  connect  the  two  together,  and  shew  a 
probability  that  the  book  reached  the  hands  of  Lord  Bath,  having  passed  through  the 
abbey  ;  for  these  estates  of  Walton  and  Cluer  were  part  of  the  possessions  of  the  abbey, 
and  they  must  have  passed  to  the  Crown  ;  they  are  now  in  the  hands  of  Lord  Bath, 
they  must  have  passed  from  the  Crown  to  him,  and  the  probability  is,  that  the  book 
attended  them  in  their  passage.  On  this  ground,  therefore,  we  think  the  custody  is 
so  accounted  for  as  to  render  that  book  admissible  in  this  case. 

It  has  been  also  objected  (the  objection  of  [412]  custody  being  removed,)  that  still 
its  contents  do  not  bear  on  the  facts  in  issue  in  the  cause.  What  efi'ect  it  would  have 
upon  those  facts,  w'e  guard  against  intimating  any  opinion  upon  :  and  we  do  not  mean, 
by  sending  it  to  a  new  trial,  to  send  to  the  jury  any  opinion  as  to  what  their  verdict 
should  be,  but  merely  as  to  what  ought  to  be  received  in  evidence.  This  book  I  must 
now  take  to  be  found  in  the  custody  of  the  abbot.  It  contains  an  account  of  the 
license  of  appropriation,  and  it  contains  likewise  what  I  will  only  call,  (to  avoid  giving 
it  any  peculiar  name,)  an  account  of  the  particular  matters  of  endowment;  and  the 
endowment  not  being  found  in  the  places  where  search  has  been  made  for  it  as  its 
natural  places  of  deposit,  that  list  of  articles  found  in  the  custody  of  the  rector  is 
admissible  evidence.  In  what  respect  it  ought  to  influence  the  verdict,  or  what  effect 
it  ought  to  have  upon  it,  we  w'ish  it  to  be  understood  we  give  no  opinion  upon. 

There  is  however  one  other  efi'ect  I  wish  particularl}'  to  guard  against.  If  it  i)e  held 
that  this  endowment,  as  it  is  called,  should  be  proved  to  bear  date  within  the  time 
of  memory,  the  parishioner  is  not  to  be  turned  round  upon  the  form  of  the  issue  l)y 
that  circumstance  *.  The  point  which  it  lies  upon  the  plaintift'  to  prove  is,  in  the 
terms  of  the  issue,  that  this  payment  has  immemorially  been  made  to  the  vicar ; 
whereas,  if  the  endowment  was  within  time  of  memory,  that  is  impossible :  but  the 

*  Vide  Frevost  v.  Benett,  vol.  i.  p.  236. 
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Judge  may  [413]  endorse  that  special  matter  on  the  postea,  because  the  point  to  be 
tried  is,  whether  there  has  existed  from  time  immemorial  a  modus  which  exempted 
the  occupier  of  this  farm  from  rendering  tithe  in  kind,  and  entitled  him  to  pay  that 
modus  ;  and  whether  that  originated  in  the  time  of  the  rector,  before  the  vicarage 
was  endowed,  or  whether  it  was  endowed  beyond  time  of  memory,  is  perfectly 
immaterial  to  the  merits  of  the  case  :  the  fact  to  be  tried  is,  whether  the  modus  has 
subsisted.     I  hope  it  will  be  remembered,  that  that  objection  is  not  to  be  taken. 

The  only  remaining  question  turns  upon  the  reeve's  accounts.  Those  reeve's 
accounts  purport  to  be  accounts  of  the  reeve  of  the  abbey,  allowed  by  the  bailift'  of  the 
abbey  ;  the  reeve  receives  certain  pioiits  of  land  for  the  abbey,  and  he  discharges  him- 
self by  certain  suras  which  he  seeks  to  have  allowed  in  his  account,  and  which  the 
bailiff',  on  behalf  of  the  abbey,  does  allow.  So  that  one  side  of  the  account,  (according 
to  the  doctrine  applicable  to  such  instruments)  the  charging  side,  will  be  evidence, 
liecause  the  reeve  charges  himself ;  and  the  discharging  side  will  be  evidence,  not  only 
because  it  is  part  of  the  same  account,  but  because  the  bailiff  admits  the  propriety  of  it : 
in  one  case,  it  is  against  the  reeve  to  charge  himself,  and  in  the  other  case,  it  is  against 
the  bailiff  to  allow  his  discharge.  Now  the  articles  of  discharge  contain  certain  pay- 
ments, which  the  reeve  insists  that  he  made  for  the  tithes  of  those  lands,  out  of  which 
the  profit  with  which  he  [414]  charges  himself  arose,  and  those  are  tithes  of  lands 
within  the  parish  of  Newton  Sturminster.  As  far  as  those  accounts  go  to  shew  that 
those  tithes  to  which  the  accounts  immediately  relate,  were  at  that  time  rendered,  we 
think  they  are  admissible.  I  use  the  word  admissible  studiously  ;  we  do  not  say 
that  they  determine  the  point,  nor  do  we  say  (whether  they  determine  the  point  or 
not,)  what  effect  that  ought  to  have  upon  the  verdict  of  the  jury  on  the  gcneial 
question  ;  liut  we  think  that  they  are  admissible  evidence  to  prove  the  fact  which  they 
purport  to  announce,  namely,  that  those  tithes  mentioned  in  the  accounts  were  paid. 
What  effect  it  would  have,  or  whether  it  would  tui'n  out  to  be  relevant  to  the  point 
in  issue,  will  depend  on  the  view  which  is  taken  of  the  effect  of  that  evidence  by  the 
Judge  who  tries  the  cause  :  but  wc  are  of  opinion,  upon  the  points  I  have  stated,  that 
this  evidence  is  admissible  ;  and  on  that  account,  as  well  as  on  account  of  the  magni- 
tude of  the  case,  and  the  satisfaction  that  is  due  to  the  parties  who  bring  forward  a 
case  of  so  much  importance,  we  think  it  ought  to  go  to  another  jury. 

I  siiould  mention,  that  upon  the  case  of  inUiaimv.  Michel  we  say  nothing,  because 
that  the  Court  will  deal  with  hereafter.  We  cannot  grant  a  new  trial  in  that,  because 
the  ])laintiff' Vicing  dead,  such  trial  conld  not  take  place.  If  the  parson  chooses  to  piocecd 
for  those  tithes,  it  will  be  necessary  to  revive  the  suit. 

[415]  In  the  case  of  iMivhd  v.  Lord  liivciy,  in  which  tlie  l)ill  was  demurred  to,  and 
the  demurrei-  overruled,  I  cannot  give  judgment,  as  I  did  not  hear  the  argument ;  but 
I  am  desired  by  my  Icained  brothers  to  say,  they  are  of  opinion  that  the  vicar  lias  had 
all  the  discovery  he  is  reasonably  entitled  to. 

The  Rule  was  therefore  made  ab.solntc. 

At  the  following  Lent  Assi/es  at  Dorchester,  in  1814,  the  same  issue  was  again 
tried  before  Mr.  Justice  Hay  ley  and  a  S])ccial  jury,  when  (the  same  evidence  having 
been  adduced  as  on  the  former  tiial,  with  the  addition  of  the  documcntar\'  eviileneo 
which  had  been  then  rejected)  a  verdict  was  found  foi-  Iho  respondent. 

The  learned  Judge  (amongst  other  things)  in  his  commouts  on  the  rejected  evidence 
now  produced  by  the  respondent,  observed  lo  the  jury  who  tiied  the  cause,  that  the 
entries  in  the  book  called  the  Chartulary,  commencing  I'oi'tifines  I']cclesie  de  Sturmynstr', 
&c.  were  not  only  evidence  proper  for  their  consideration,  but  most  important  in  their 
effect,  as  tending  to  shew,  as  well  for  what  things  tithes  were  payable  within  the 
parish  of  Stuiniinster  Newton  at  the  particular  period  of  those  entries,  as  the  precise 
value  of  those  tithes  at  that  time ;  in  which  latter  point  of  view,  those  entries  would 
be  found  to  bear  very  strongly  on  the  ease,  and  to  militate  against  the  claim  of  the 
appellant.  And  the  jury,  upon  the  eviflenee  so  adduced  and  sub-[416]-niitted  to  their 
consideration  by  the  judge,  found  a  verdict  for  the  respondent. 

In  Master  Term  following,  an  application  was  made  on  the  part  of  the  a])])i'll.int  to 
the  Court,  for  a  new  trial  ;  which  was  moved  for  by — 

Friday,  20th  May  1814 — Lens,  Serjeant*,  on  the  ground  that,  although  [417]  the 

*  On  a  former  day  it  had  been  proposed  to  tender  a  bill  of  exceptions,  as  the  most 
usual  and  regular  course  of  proceeding  in  such  a  case;  but  the  Court  seemed  to  think 
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chartiilaiy  which  was  produced  on  the  second  trial,  had  been  pronounced  l\y  the  Court 
to  be  [418]  admissible  in  evidence,  (loose  as  it  was,)  it  was  expressly  restricted  by  the 
Court  as  to  the  appli-[419]-cation  of  its  contents,  and'the  effect  which  it  ought  to  have 
on  the  minds  of  the  jury,  and  could  only  be  read  for  the  purpose  of  shewing  the  exist- 
ence of  an  endowment  of  the  vicarage,  if  that  had  been  disputed  ;  but  that  it  was  still 
objectionable,  when  applied  to  any  other  purpose. — That  as,  on  the  second  trial,  it 
had  been  used  to  pi-ove  the  walue  of  the  \'aiious  titheable  articles  of  which  the  vicar 
had  been  originally  endowed,  which  was  offered  as  evidence  to  contradict  the  modus 
set  up,  hy  shewing  that  the  tithes  were  then  received  in  kind,  and  not  by  money- 
payments ;  and  that  according  to  the  amount  of  the  then  value,  as  recorded  by  the 
paper,  the  sum  of  51.  3s.  4d.  the  modus  for  Bagber  Farm  alone,  was  nearly  ecpial  to 
the  value  of  the  tithes  of  the  whole  parish,  of  which  that  farm  formed  only  a  small 
part :  it  was  therefore  contended,  that  the  document,  although  admitted  by  the  Court 
as  evidence  for  some  purposes,  was  not  so  for  others  :  and  that  it  was  particularly 
objectionable  when  put  in  to  prove  a  fact  (dehors  the  instrument)  which  was  to  affect 
a  third  person,  not  a  party  to  that  instrument,  or  in  any  way  cognizant  of  [420]  it ; 
— an  instrument  made  by  parties,  not  only  not  in  the  same,  but  a  contrary  interest 
from  the  person  sought  to  be  affected  by  it :  for  however  different  the  interests  of 
a  rector  and  vicar  might  be  between  themselves,  yet  with  respect  to  the  land-owner, 
they  could  have  but  one  common  interest. — That  the  rights  of  the  church  could  not 
be  thus  regulated  and  established  among  themselves,  by  the  fabrication  of  documents 
declaratory  of  those  rights  which  were  in  future  times  to  be  used  against  third  pei'sons, 
who  might  not  have  had  the  means  of  knowing  even  that  such  documents  were  in 

that  that  would  be  harassing  the  defendant,  by  affording  the  plaintiff  two  distinct 
modes  of  proceeding,  which  might  be  successively  adopted,  because  if  he  should  fail 
on  the  bill  of  exceptions,  he  might  then  afterwards  move  for  a  new  trial.  The  majority 
also  held,  that  the  trial  of  an  issue  was  not  to  be  con.sidered  on  a  footing  with  common 
trials  at  Law,  inasmuch  as  they  were  entirely  under  the  control  of  the  Court  by  which 
they  were  sent  down,  having  for  their  only  object  to  inform  the  conscience  of  the 
Court ;  and  that  therefore,  unless  the  result  should  prove  satisfactory,  they  might  be 
.sent  down  repeatedly,  until  that  object  were  attained. 

On  that  occasion,  the  three  junior  Barons  (the  Lord  Chief  Baron  having  already 
strongly  expressed  himself  to  be  of  the  same  opinion  with  Barons  txraham  and  Richards,) 
delivered  their  sentiments  as  follows  : 

(t1!.\ham.  Baron.  I  have  known  a  great  number  of  issues  directed  for  the  purpose 
of  informing  the  conscience  of  the  Court,  and  I  do  not  recollect  any  one  which  was 
treated  as  a  record  of  an  independent  action.  Perhaps  the  way  most  consonant  with 
general  practice,  would  be  to  bring  forward  the  question  now  proposed  to  be  discussed 
in  the  shape  of  an  application  for  a  new  trial,  on  the  ground  of  a  mis-direction  of  the 
judge ;  and  if  we  should  mistake  the  point  of  law,  it  might  go  to  a  higher  authority 
upon  any  erroneous  judgment  to  which  we  might  come  upon  the  motion.  That  would 
be  more  consonant  with  the  common  and  ordinary  course  in  Courts  of  Equity. 

I  have  known  many  cases  where  issues  have  been  directed,  and  on  applications  for 
new  trials  having  been  made  in  the  Court  to  which  the  cause  had  been  sent,  the  parties 
ha\e  been  obliged  to  bring  back  the  record  from  that  Court  to  the  Court  which  directed 
the  issue. 

It  would  be  quite  anomalous,  according  to  my  recollection,  and  the  experience 
I  have  had  in  the  profession,  to  treat  an  action  of  this  sort  as  an  independent  action, 
unconnected  with  the  equity  cause,  of  which  it  is  merely  a  branch. 

Wood,  Baron.  I  must  own  I  think  a  feigned  issue  differs  not  at  all  from  another 
action ;  and  that  when  once  it  gets  into  a  Court  of  Law,  it  is  subject  to  all  the  rights 
and  remedies  that  all  other  actions  are. 

Bills  of  exceptions  are  not  common  in  any  case,  but  I  should  think  that  there  is 
no  objection  to  a  liill  of  exceptions  in  this  case  any  more  than  in  any  other.  If  we  send 
a  (juestion  into  a  Court  of  Law,  they  must  decide  it  according  to  the  legal  rules  of 
evidence ;  and  if  there  is  any  objection  to  the  evidence,  that  is  a  matter  for  the  considera- 
tion of  a  Court  of  Law,  not  only  of  this  Court,  but  of  any  other  to  which  it  may  be 
removed  by  writ  of  error.  There  is  no  rule  of  evidence  established  in  this  Court 
different  from  the  rules  which  prevail  in  other  Courts ;  and  whether  the  learned  judge 
who  tries  a  feigned  issue,  properly  receives  or  rejects  evidence,  may  always  be  liable 
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e.\-istcMK-e  ;  and  thiit  therefore,  when  the  general  admissibility  of  the  paper  had  been 
established  by  the  Couit,  guarded  as  it  was  by  an  anxious  disclaimer  of  any  opinion 
being  given  as  to  the  particular  ettcct  and  operation,  or  relevancy  of  its  contents,  its 
use  siiould  liave  been  at  least  more  circumscribed  by  the  learned  judge  who  tried  the 
cause,  if  not  wholly  confined  to  the  proof  of  the  foimer  existence  of  an  endowment; 
although  in  that  ease  it  would  have  been  useless,  because  that  was  admitted  by  the 
defendant,  and  therefore  formed  no  part  of  the  issue. 

The  learned  Judge,  in  his  report  of  the  evidence,  said,  that  as  the  character  of  the 
hand-writing  gave  reason  to  believe  that  it  was  contemporaneous  with  the  endowment, 
he  thought  it  evidence  of  what  the  endowment  had  been,  and  of  what  it  consisted, 
as  the  monks  must  have  known  what  the  state  of  the  parish  was  at  the  time  of  the 
endowment,  and  the  value  of  each  article  of  tithe,  and  could  not  have  been  ignorant 
of  the  fact,  if  there  had  been  so  largo  a  [421]  money-payment  at  that  time,  for  the 
farm  in  question  ;  and  that  he  thought  it  evidence  that  the  money-payment  insisted 
upon  did  not  then  exist,  and  with  that  view  admitted  it  to  be  put  in  and  read. 

Pell,  Serjeant,  Taunton,  \V.  P.  and  Gifi'ord,  now  shewed  cause.  They  objected, 
that  the  present  motion  was  in  efl'ect  nothing  more  than  an  attempt  to  bring  under 
the  re-consideration  of  the  Court  their  former  decision  on  the  previous  occasion  ;  for 
although  the  olijection  of  the  custody  of  the  paper  was  then  the  principal  subject  of 
discussion,  the  doctrine  of  res  inter  alios  acta  was  also  very  much  pressed  and 
ultimately  disposed  of,  as  well  as  every  other  objection  now  attempted  to  be  set  up. 

The  case  was  most  ably  and  learnedly  argued,  and  at  very  gi'eat  length  ;  but  all 
the  arguments  which  were  used  on  either  side  are  repeated  or  fully  noticed  in  the 

to  be  made  a  question  for  further  consideration ;  and  the  proper  way  of  putting  it 
is  by  a  bill  of  exceptions. 

Kli'liAKDS,  Baron.  Perhaps  it  may  not  be  improper  for  nie  to  state  my  impression 
upon  this  subject. 

I  have  never  known  an  instance  of  the  trial  of  an  issue  directed  out  of  the  Court 
of  Chancery,  being  treated  throughout  as  a  common  action  at  Law.  I  have  always 
understood  that  an  issue  directed  by  a  Court  of  K([uity,  is  directed  solely  for  the 
information  of  that  Court,  and  that  it  is  in  the  hands  of  that  Court.  It  may  be 
modelled  in  auv  shape.  And  the  Court  may  compel  the  parties  to  admit  evidence 
which  is  nut  strictly  legal  evidence,  and  it  has  other  distinguishing  incidents.  I 
remember  one  insfcmce  in  particular,  which  seems  to  me  to  shew  veiy  manifestly 
the  distinction  between  a  feigned  issue  and  an  action  at  Law,  which  occurred  in 
Ji  case  that  came  before  the  present  Chancellor.  That  is  the  case  of  Tlie  Minur 
Canons  of  St.  I'aid's  v.  I\Iorm*.  There  had  been  an  issue  directed  by  the  Court 
of  Chanceiy,  which  was  tried  at  bai'  in  this  Court :  an  application  was  made  to 
the  Court  of  Chancery  for  a  new  trial,  on  account  of  the  I'ejectiou  of  what  was 
consideied  to  be  material  evidence  ;  and  the  Lord  Chancellor  was  of  opinion,  upon 
a  full  discussion  of  the  matter,  (although  he  thought  that  the  evidence  which  had 
been  oli'cred  and  I'cjected  ought  to  liave  been  received)  that  there  ought  not  to  bo 
a  new  trial.  Ilia  Lordship,  in  that  case,  says,  "Now  trials,  after  trials  at  bar,  have 
been  granted  here,  when  the  Courts  of  common  Law  would  not  grant  them  ;  and  upon 
this  consideration,  whether  the  cause  was  tried  in  such  a  way  as  to  be  satisfactory  ; 
and  if  the  .Jury  have  given  such  a  lesult,  the  qtiestion  which  I  think  the  Court  ought 
to  ask  itself  is,  whetiier  the  Jury  would  miscarry  in  making  a  dill'erent  conclusion 
upon  the  rejected  evidence."  lie  also  said,  "If  that  evidence  had  been  admitted,  and 
the  'lui'v  had  brought  in  a  dill'ei'cnt  verdict,  I  w(juld  have  sent  it  again  to  new  trial 
after  new  trial,  till  the  right  conclusion  hail  been  drawn.  I  am  ma.stcr  of  all  the  f.icts 
from  the  Icai'ncd  .ludgo's  report;  and  I  see  tiiat  if  that  evidence  had  been  admitted, 
and  the  evidence  h;id  weighed  witii  the  .lury,  it  would  have  operated  injustice,  whicli 
I  should  not  have  endured."  From  that  case,  it  ap])ears  to  me,  that  there  is  a  very 
great  distinction  between  an  issue  directed  out  of  a  Court  of  Kipiity,  and  an  action  at 
Law,  and  that  they  are  govcTiied  by  dill'erent  rules.  The  rule  in  Courts  of  Ivjuit}'  is, 
that  the  evidence  must  be  applied  in  such  a  manner  as  best  to  atl'ord  that  information 
which  the  Court  seeks  by  the  trial,  to  direct  what  is  technically  termed  its  own 
conscience. 

*  9  Ves.  155. — Vide  also,  Pemberfou  v.  Peml/erlon,  11  ib.  53. 
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judgment,  which  the  Court  this  day  delivered  seriatim  (there  being  a  difference  of 
opinion)  on  the  whole  case. 

25th  January  1815. — Richards,  Baron,  having  detailed  the  circumstances  which  led 
to  the  motion  for  a  new  trial  on  the  finding  of  the  -Tury  in  the  first  instance,  and 
expressed  his  approbation  of,  and  concurrence  with  the  judgment  of  the  Court,  as 
delivered  by  the  late  Lord  Chief  Baron  on  that  motion,  (his  l-ordship  not  being  then 
on  the  bench,)  proceeded  thus  : 

The  cause  went  down  to  ))e  tried  again,  the  paper  which  had  been  previously 
rejected  having  [422]  been  considered  admissible  evidence,  and  it  was  not  confined  to 
any  particular  points  of  proof. 

The  issue  on  that  occasion  was  as  before,  the  immemorial  annual  payment  of  a 
modus.  There  could  have  been  no  doubt  of  the  vicai-'s  right,  for  that  must  have  been 
admitted  on  the  record  in  such  an  issue.  Then  the  question  arose,  whether  the  paper 
ought  to  be  applied  to  the  proof  of  anj'  fact  beyond  the  existence  of  an  endowment. 
Now  I  cannot  but  think  that,  there  being  no  question  then  as  to  the  existence  of  a 
vicarage  or  endowment,  the  use  of  the  document  must  necessarily  have  been  extended 
to  that  part  of  it  which  did  not  purport  to  be  evidence  of  an  endowment.  And  I  also 
think,  that  when  this  paper  was  once  produced,  it  became,  in  the  absence  of  better 
evidence,  after  search  made,  the  best  evidence  of  an  endowment,  and  must  have  been 
considered  as  of  eonimensurate  authority,  as  far  as  it  went,  with  the  endowment 
itself ;  and  consequently,  whatever  objections  were  taken  to  the  use  of  this  document, 
■would  have  been  equally  applicable  to  the  very  endowment. 

It  is  a  general  principle,  that  whatever  evidence  is  once  received,  it  must  be  read 
thi'oughout ;  and  here  particularly  the  Court  could  not  have  permitted  this  paper  to 
be  read,  but  for  the  express  purpose  of  its  other  contents,  the  endowment  having  been 
admitted. 

Now  if  an  endowment  had  been  produced,  which  had  contained  a  description  of 
the  state  of  the  yjarish  as  to  the  titheable  articles  which  it  aft'orded,  although  [423] 
that  might  also  have  been  objected  to,  as  being  res  inter  alios  acta,  it  would  have  been 
evidence  of  the  contents  of  that  instrument ;  and  I  consider  this  paper  also  as  furnish- 
ing evidence  of  its  contents,  though  subject,  certainly,  to  circumstantial  observation. 
I  therefore  cannot  Ijut  be  of  opinion  that  it  was  proper  for  the  consideration  of  the 
Jury,  and  that  we  must  allow  it  to  have  whatever  weight  they  thought  it  was 
entitled  to. 

The  Court  having  once  pronounced  that  the  paper  was  admissible  in  evidence,  it 
would  be  extraordinary  if  it  should  now  say  that  there  should  be  a  new  trial,  because 
the  Judge  had  acquiesced  in  the  solemn  decision  of  the  Court ;  and  I  think  that  even 
if  this  Court  had  not  so  decided,  the  Judge  ought  to  have  received  this  document,  and 
to  have  treated  it  as  he  has  done. 

I  might  rest  the  case  here,  but  I  will  proceed  further  ;  and  for  the  sake  of  argument, 
I  will  suppose  that  the  evidence  objected  to  was  of  a  more  doubtful  nature  than  it 
really  is,  I  would  still  say,  that  it  ought  to  have  been  received.  In  such  cases  the 
rules  of  Courts  of  Equit}''  diifer  matei'ially  from  those  of  Courts  of  Law.  It  is  of 
the  essence  and  constitution  of  Equity,  to  decide  at  once  on  facts,  as  Juries  do,  except 
in  one  or  tvi^o  instances,  as  that  of  an  heir  at  law  disputing  the  validity  of  a  will,  and  a 
rector  suing  for  tithes.  I  do  not  recollect  any  other  case.  In  all  cases  besides,  a 
Court  of  Equity  may  decide  definitix'elj'  without  a  ti'ial  at  Law. 

If  in  this  case  the  evidence  which  directed  the  [424]  Jury  in  their  verdict,  was 
sufficient  to  satisfy  the  Court,  the  Court  will  not  say  to-day  what  infiuence  it  ought 
to  have  had.  The  jury  are  merely,  in  cases  of  issues,  the  means  by  which  a  Court  of 
Equity  gets  at  facts  through  the  medium  of  a  viva  voce  examination,  and  cross- 
examination  of  witnesses.  But  the  Court,  after  all,  exercises  its  discretion  ;  thus,  in 
the  present  case,  the  Court  sent  it  to  a  Jury  for  its  own  satisfaction  :  they  were  dis- 
satisfied with  the  inquiry  below,  and  therefore  they  sent  the  cause  down  again  for 
further  investigation. 

In  this  case,  I  think  the  evidence  given  in  support  of  the  payment,  as  it  appears 
on  the  report,  is  very  unsatisfactory  ;  some  of  that  evidence  even  goes  to  negative 
the  modus,  and  in  those  receipts  wliich  are  given  for  money  paid  for  the  tithes,  no 
mention  is  made  of  modus.  There  are  several  of  the  receipts  not  given  for  a  money- 
payment  in  lieu  of  tithe.s,  but  for  one  year's  rate,  and  some  generally  for  the  farm, 
and  so  on.     The  sums  paid,  therefoie,  have  been  by  no  means  regularly  dealt  with  as 
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moduses,  and  iire  never  expressed  to  be  so  paid  ;  and  thcrefoi'c,  I  confess,  if  the  Jury 
had  returned  tlie  same  veidict  without  the  evidence  of  this  paper,  I  should  have  been 
satisfied,  and  would  by  no  means  disturb  it.  It  would  then  have  been  a  case  of 
greater  obscuiity,  perhaps  ;  but  I  should  have  prevailed  on  myself  to  have  been  satis- 
fied that  the  .Jury  had  hail  sutlieient  evidence  laid  before  them  to  warrant  their  con- 
clusion :  and  if  I  should  even  then  have  thought  them  right,  when  I  find  that  they 
have  had  the  aflditional  and  corroborative  evidence  of  this  paper  before  them,  I  must 
[425]  necessarily  incline  much  more  strongly  in  favour  of  their  verdict,  without  at 
all  intimating  what  weight  I  think  the  paper  ought  to  have  had  in  their  decision. 

I  am,  however,  fully  convinced  that  the  weight  to  be  attached  to  the  effect  of 
that  paper,  whatever  it  might  have  been  entitled  to,  was  purely  a  question  for  the 
Jury  ;  and  I  must  consider  myself  bound  l)y  their  judgment. 

Wood,  Baron,  stated  the  case  ;  and  observed,  that  when  the  cause  went  down  for 
a  new  trial,  the  objection  to  the  modus  in  point  of  form  *,  arising  fi-om  its  being 
probalile  that  the  endowment  would  be  proved  to  have  been  made  within  legal 
memory,  although  the  modus  was  alleged  to  have  been  paid  to  the  vicar  from  time 
immemorial,  was  particularlv  guarded  against. — The  issue  (his  lordship  continued) 
was  therefoi-e  on  the  fact  of  the  immemorial  payment  of  the  sum  alleged  to  be  a 
modus,  and  so  it  must  now  be  taken. 

On  the  tiial,  the  plaintiff'  established  a  prima  facie  case,  by  proving  the  payment 
of  this  sum  of  money  as  far  back  as  living  memory  could  go.  Then  the  defendant 
produced  a  manuscript  book,  endorsed  "Ghartular^^  of  Glaston  Abl)e\',"  found  in  the 
possession  of  the  Marquis  of  Bath,  containing  two  documents,  one  purporting  to  be 
a  copy,  01'  in  the  form  of  a  copy  of  an  appropriation,  dated  I  2G9,  made  by  the  Bishop 
of  Salisbury  to  the  Abbey  of  Glastonbury,  of  the  fruits  and  profits  of  the  rectory  of 
[426]  Stui-minster  Newton,  then  being  in  the  patronage  of  the  abbey,  reserving  to 
the  bishop  a  power  of  ordaining  a  vicarage  Iti  the  .same  church,  which  should  be  worth, 
to  be  let,  ten  marks,  or  61.  I  .'is.  4d.  at  the  least;  and  the  abbey  were  to  take  po.sses- 
sion  of  these  fruits  and  profits  on  the  cessation  or  decease  of  the  then  present  rcctoi'. 

The  other  document  on  which  the  present  question  arises,  I  know  not  what  to 
call.  It  is  without  date,  and  entitled  "Porciones  ecclesiaj  de  Sturmynstre  assignate 
vicarie  ordinande  in  eadem  perpetuis  temporibus  duratura;."  Then  follows  an 
enumeration  of  house,  garden,  lands,  and  tithes,  with  the  value  of  each  article,  amount- 
ing in  the  whole  to  231.  IGs.  6d. ;  and  there  are  various  burthens  imposed  on  it  to 
the  amount  of  31.  19s.,  leaving  a  clear  income  of  191.  17s.  (5d.  The  appropriation 
profe.s.ses  to  l)e  made  to  the  monks  of  Glaston,  and  the  reason  assigned  is,  because 
they  had  been  afilictcd  with  misfortinies,  and  had  l)een  and  were  borne  down  with 
the  weight  of  Iheir  debts.  If  any  such  endowment  ever  took  place,  the  amount  must 
have  been  191.  17s.  6d.  ;  and  that  is  highly  inijiroliable,  because  the  only  ))owcr  which 
was  I'eserved  of  endowing  the  vicarage,  limited  the  amount  to  01.  13s.  'Id.  and  there 
is  no  reason  given  why  the  monks  of  Glaston  should  have  exceeded  it. 

(Jn  the  first  trial  of  this  cause,  the  Judge  thought  the  document  was  not  sufficiently 
aulhenticatcd  as  to  the  propriety  of  its  custody,  to  be  admissible  fis  evidence,  and 
therefore  rejected  it :  neither  the  [427]  rectory  of  Stnrminstcr  Newton,  nor  any 
estates  in  the  pai'ish,  having  been  provcfl  to  lielong  to  the  Marquis  of  ]5,ith.  On  the 
motion  for  a  new  trial,  it  was  granted,  on  the  groinid  of  the  Marcpiis  of  Bath  having 
been  connected  with  the  abbey,  because  he  had  bct^ome  the  ownei'  of  jiart  of  other 
possessions  of  the  abbey,  through  the  Crown.  And  on  that  ground,  of  custody  alone, 
I  thought  the  new  trial  had  been  granted.  It  seems  the  Lorrl  Chief  I-iaron,  and  my 
brother  (iraham,  thought  otherwise,  and  that  the  (juestion  of  its  being  found  in  the 
proper  custo<ly,  was  not  the  only  ground,  but  that  it  was  also  agiljited,  whether  it 
was  not  generally  admissible  in  evidence;  and  that  it  was  held  that  it  was.  But, 
if  the  late  Lord  Chief  Baron  thought  so,  I  protest  against  assenting  (o  thatcpiin'on, 
either  then  or  now. 

I  have  frequently  known  coucher  books,  and  other  documents  coming  from  the 
custody  of  ])ersons  connected  with  the  dissolved  abl)ie.s,  otlered  in  evidence  :  and  the 
first  question  always  arises  on  the  authenticity  of  their  cust<wly  ;  (he  next  is,  whethor 
they  are  admissible  evidence  from  the  natuie  of  their  contents.  \Vhen  the  question 
in  the  present  case  is  confined  to  this, — does  the  book  come  fron\  the  pro))er  custody f 

*  Vide  the  judgment,  ante,  page  4 1 2. 


146  BULLEN   V.  MICHEL  2  PRICE,  428. 

I  agree  that  it  does.  As  to  the  other  point,  of  whether  it  is  evidence,  I  thought  that 
that  was  for  the  decision  of  the  Judge  who  tiied  the  cause  ;  and  I  do  not  find  by  my 
notes,  that  that  question  was  argued  on  the  motion  ;  but  it  was  of  course  mentionecl, 
to  shew  that  the  contents  were  applicable  to  the  subject-matter  in  dispute. 

[428]  The  first  point  on  which  the  new  trial  was  moved  for  was,  whether  there 
ought  to  be  a  new  trial  on  the  merits  of  the  case,  according  to  the  preponderance  of 
the  evidence  on  both  sides.  The  second  was  as  to  the  rejection  of  the  tithe  rates, 
and  of  other  documentary  evidence  which  ought  to  have  lieen  received,  among  which 
were  the  bailiff's  accounts  and  this  book ;  and  as  to  the  admissibility  of  these  two 
documents,  which  form  part  of  the  book,  nothing  was  pressed  in  argument,  Jnit  that 
the  book  which  contained  them  did  not  come  out  of  the  proper  custody  ;  but  no 
argument  was  made  as  to  the  reception  in  evidence  of  their  general  contents,  and  I 
certainly  only  meant  to  give  my  opinion  on  the  first  point,  of  the  custody  in  which 
the  book  was  found.  I  say  thus  much  in  order  to  free  myself  from  any  imputation 
of  inconsistency  in  my  opinion. 

I  now  come  to  the  point  immediately  l>efore  us.  The  Judge  received  the  docu- 
ments in  evidence,  supposing  this  Court  to  have  decided  that  they  were  admissible, 
to  prove  that  the  money-payments  did  not  then  exist.  The  plaintiff's  counsel  objected 
that  they  were  not  admissible  for  that  purpose,  and  that  therefore  they  could  not  be 
admitted  at  all  in  this  case  ;  because,  from  the  form  of  the  issue,  the  question  of 
endowment  or  no  endowment  did  not  arise,  for  the  plea  of  modus  admits  the  vicar's 
title,  if  the  modus  should  not  be  established.  It  is  because  the  endowment  was  not 
the  question,  therefore,  that  the  document  was,  as  evidence  on  that  issue,  totally 
irrelevant.  Inasmuch  as  it  purpoi-ted  to  be  a  copy  of  [429]  or  e.x'tract  from  an 
endowment,  it  might  in  that  view  have  been  material  ;  but  where  the  title  was  not 
the  question,  it  could  not  liear  upon  the  issue. 

My  objection  to  the  second  document  which  was  oflered  as  evidence  of  the  endow- 
ment, is  that  it  is  impossible  to  ascertain  what  it  is.  Is  it  a  copy  of  an  endowments 
Certainly  not.  Is  it  any  extract  from  any  endowment?  It  cannot  be  called  any 
such  thing.  When  this  document  or  entry  was  first  made,  there  was  no  endowment 
in  existence,  whatever  there  might  have  been  in  contemplation.  This  paper  purports 
to  be  a  prospectus  of  some  future  endowment  to  be  made  by  the  bishop,  but  it  is  no 
proof  of  a  subisequent  endowment  having  been  made,  or  of  its  contents. — (His  Lord- 
ship here  commented  much  on  the  effect  of  the  word  ordinande  as  applying  to  some 
act  yet  to  be  done.) — It  is  altogether  a  species  of  evidence  unknown  tome,  even  as 
evidence  to  prove  an  endowment ;  for  its  reception  amounts  to  admitting,  that  proof 
that  something  was  to  have  been  done,  is  evidence  of  its  having  been  done.  From 
the  nature  of  the  document  itself,  therefore,  it  is  inadmissible.  But  supposing  it  were 
evidence  of  an  endowment  having  at  any  time  actually  existed,  is  an  endowment,  not 
followed  by  perception,  to  be  set  up?  In  the  case  of  a  vicar,  who  has  received  tithes, 
filing  his  bill  for  the  recovery  of  them  when  withheld,  it  perhaps  might  be  some 
evidence  of  his  original  title  ;  but  here  the  plaintiff'  admits  the  endowment :  how  then 
can  it  be  used  on  this  precise  issue,  of  the  sum  in  question  having  been  immemorially 
paid,  to  prove  that  no  modus  existed  at  the  time  [430]  when  the  vicarage  was 
endowed?  Is  it  not,  in  such  a  case,  purely,  res  inter  alios  acta?  And  I  consider, 
that  there  is  no  one  sacred  ma.xim  in  law  more  founded  iu  good  sense  and  justice, 
than  that  res  inter  alios  acta  alteri  nocere  non  debet.  As  between  a  rector  and  vicar, 
an  endowment  is  evidence,  because  both  are  parties  to  the  act ;  but  the  landholder 
is  a  third  person,  and  ought  not  to  be  affected  by  it,  for  he  is  neithei'  party  nor  privy 
to  the  act.  If  the  act  of  the  rector  could  not  at  the  time  have  affected  the  landholder, 
by  extinguishing  a  modus  thentofore  payable  to  the  rector,  by  means  of  an  endow- 
ment of  a  vicar,  what  is  there  that  can  now  give  this  paper  that  power  and  effect? 
When  did  it  begin  to  be  so  effective,  or  what  has  made  it  so  subsequentlv  ?  Does 
its  ha\'ing  remained  dormant  for  five  hundred  years  in  the  library  of  the  Marquis  of 
Bath,  without  ever  having  been  acted  on,  give  it  such  efficacy  ?  Certainly  not.  Quod 
non  valet  ab  initio  in  tractu  temporis  non  convalescet  Suppose  an  impropriate  rector 
and  vicar  had  signed  a  declaration  twenty  or  thirty  years  ago,  that  the  alleged  modus 
was  only  a  temporary  composition,  would  that  have  been  evidence  against  the  land- 
holder? And  what  difference  is  there  in  principle,  between  a  similar  declaration 
having  been  formerly  made  by  a  landholder  on  his  own  behalf,  and  an  endowment. 
The  landholder  says,  and  proves,  I  have  always  paid  a  sura  of  money  in  lieu  of  tithes, 
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for  my  farm,  to  the  rector  and  vicar  successively.  In  answer  to  that  tlic  vicar 
produces  a  paper,- with  which  the  landholder  is  wholly  unconnected,  from  the  contents 
of  which  it  is  made  to  appear,  that  such  a  payment  could  not  alway.s  have  [431] 
existed  :  can  that  be  evidence  against  one  who  is  not  a  party  to  it,  and  who  has  never 
heard  of  it,  or  had  any  opportunity  of  contradicting  it  or  setting  it  right  ?  Certainly 
not.  Suppose  that,  in  support  'of  a  prescription  for  a  right  of  way  over  another's 
land,  an  old  conveyance  from  a  former  proprietor,  reciting  that  there  was  no  such 
right,  was  produced  :  would  that  be  evidence  to  pi'ove  that  such  a  right  never  did 
exist  1    I  think  it  certainly  would  not. 

What  was  said  by  Lord  Hardwicke  in  Fox  v.  Ai/de  (2  P.  Wms.  520),  is  extremely 
applicable  to  the  present  point.  One  of  the  questions  in  that  case  was,  whether  the 
making  the  tithe  grass  into  hay,  for  the  benefit  of  the  rector,  could  be  a  legal  considera- 
tion as  to  the  vicar,  who  claimed  the  small  tithes  of  herbage  by  bill ;  and  they  set 
up  that  defence,  which  they  contended  discharged  them  from  payment  of  tithes  to 
the  vicar.  liOid  Hardwicke  saj's,  " The  vicarage  was  derived  out  of  the  parsonage, 
and  the  parson,  by  consent  of  the  p.itron  and  ordinary,  endowed  the  vicar  with  these 
small  tithes  ;  this  shall  not  prejudice  the  parishioners,  nor  deprive  them  of  the  benefit 
of  enjoying  their  modus,  which  they  before  were  entitled  to."  His  opinion  therefore 
is,  that  the  endowment  could  not  aflfeet  the  modus  :  and  I  draw  this  inference  from 
it,  that  if  endowment  can  not  of  itself  destroy  a  modus,  it  cannot  be  received  in 
evidence  to  prove  any  fact  that  tends  to  the  destruction  of  a  modus ;  [432]  for  it 
would  be  absurd  if  that  were  not  the  consequence. 

Then  by  what  rule  of  evidence  is  it  that  judgments,  decrees,  or  depositions  are  not 
admissible  in  evidence  to  aftect  strangers,  but  are  only  received  as  against  parties  and 
privies,  or  persons  claiming  under  them.  It  is  perfectly  clear  that  the  general  rule  is, 
that  a  vei'dict  can  not  be  evidence  in  an  action  against  one  who  was  not  a  party,  but 
a  stranger  to  the  former  proceeding,  and  who  had  therefore  no  opportunity  of  examin- 
ing witnesses  in  his  defence,  or  to  appeal  against  the  judgment.  The  same  rule 
applies  to  depositions  as  well  as  to  veixliets.  In  the  case  of  Jiushforlh  v.  The  Ci)unle>:.^ 
of  I'emliroke  und  Currier  (Hardres,  4:72),  a  bill  was  preferred  in  the  Exchequer  Chamber 
for  suit  of  a  mill,  and  a  trial  at  law  lieing  directed,  the  Countess  ofi'ered  in  evidence 
depositions  taken  in  a  former  suit,  brought  by  Currier  against  the  same  plaintifi'  and 
others,  tenants  of  the  Countess,  upon  the  .same  subject ;  but  as  the  Countess  was  not 
a  party  in  the  former  suit,  the  depositions  were  rejected.  On  a  motion  for  a  new 
trial  being  made,  the  Court  were  of  opinion,  that  the  former  depositions  ought  not 
to  be  made  use  of  at  the  trial  as  against  the  Countess,  because  she  was  not  a  ]);u'ty 
to  the  suit ;  and  .as  they  could  not  be  read  against  her,  no  more  could  they  be  read 
for  her,  liecau-se  she  was  not  bound  by  them  :  for  not  having  been  a  jjarty  to  the  suit, 
she  was  not  in  a  capacity  to  [433]  examine  any  witness,  or  prefer  any  interrogatories 
in  it ;  for  that  reason  also,  she  could  not  make  use  of  the  depositions  of  any  one  who 
had  been  a  witness  in  it.  That  case  shews  how  strictly  the  iiile  is  observed  as  to 
verdicts  and  depositions. 

Now  let  us  suppose  that  there  h;id  been  an  ancient  N'crdicl  or  decree  against  the 
rector,  in  a  suit  between  the  vicar  and  the  rector,  and  that  the  vicar  had  thereby 
recovered  the  tithe  in  kind  of  this  very  farm ;  would  that  decree  have  been  admitted 
as  evidence  against  the  landholder,  to  prove  that  there  was  no  modus  '  Most  clearly 
it  would  not.  In  the  case  of  Hen.wn  v.  Olive  (Bunb.  284. — (Jw.  701),  on  a  bill  filed 
in  this  Court  for  tithe  iiay,  by  a  foimer  impro|)riator,  against  Semain,  wh(Mciii  the 
plairitiirs  title  was  allirmed,  the  Court  would  not  jicrmit  the  decree  to  be  read,  l)ccause 
the  then  plaintifi'  could  not  shew  that  the  defendant  claimed  either  the  same  Lands, 
or  under  the  same  title  as  Semain.  And  if  a  verdict  or  decree  cannot  be  received  in 
evidence  against  a  third  pei'son,  how  a  document  of  a  less  .solemn  nature,  belwoen 
other  parties,  can  l)e  admitted  to  ail'ect  third  pcisons,  I  cannot  understand. 

The  Icirned  judge  has  reported  as  the  ground  on  wiiich  he  I'cceivcd  this  docuniont 
in  evidence,  that  as  the  monks  weie  conver.sant  with  the  state  of  tlie  parish,  and  the 
value  of  titheablc  articles,  if  so  large  a  sum  of  money  had  been  paid  they  could  not 
have  been  ignorant  of  it. 

[434]  Now  with  deference  to  that  learned  judge,  and  others  who  may  be  of  his 
opinion,  I  beg  leave  to  say,  that  ignorance  or  knowledge  of  a  f.ict  is  not  the  piinciple 
upon  which  the  rule  of  res  inter  alios  acUi  has  been  established  not  to  be  evidence 
against  third  persons.     In  the  case  of  verdicts  or  decrees,  or  depositions,  or  written 
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documents  inter  alios,  you  reject  thorn,  without  inquiring  or  considerins;  whether  the 
parties  to  them  had  the  means  of  knowledge  or  not.  In  most  of  those  cases  wherein 
verdicts  and  depositions  have  been  rejected  on  that  principle,  the  parties  to  them  had 
the  means  of  knowledge  ;  still  the  evidence  has  been  constantly  rejected,  (whatever 
means  of  knowledge  they  might  have  had,)  because  the  party  to  be  affected  by  them 
had  no  participation  in  the  transaction,  nor  an\f  opportunity  of  examining  into  the 
facts,  or  contradicting  any  false  statement,  or  correcting  any  mistake  or  error  which 
might  ha\'e  been  made  as  to  his  rights  :  and  upon  that  principle  alone  the  evidence 
has  been  rejected,  and  the  means  of  knowledge  of  the  parties  has  had  nothing  at  all  to 
do  with  it. 

It  has  been  urged,  that  the  rule  of  res  inter  alios  acta  admits  of  many  exceptions, 
as  in  the  case  of  Pope  Nicholas's  Taxation,  the  Ecclesiastical  Survey  in  Henry  VlII.'s 
time,  and  deceased  rectors  or  vicars  books ;  but  the  admission  of  such  evidence  first 
originated  in  this  Court,  and  has  not  met  with  perfect  approbation  from  the  other 
Courts  in  Westminster  Hall.  And  I  take  the  liberty  of  saying,  that  if  they  were 
res  integra,  I  should  hold  that  they  ought  not  to  be  received  in  evidence. 

[435]  With  respect  to  Pope  Nicholas's  Taxation,  we  have  in  this  very  cause  a 
striking  proof  that  it  never  ought  to  have  been  received  in  any  case  as  evidence  of 
value.  This  vicarage,  according  to  the  document  admitted  in  evidence,  is  supposed 
to  be  endowed  in  1:209,  or  some  time  between  that  period  and  1291,  with  specific 
articles,  each  separately  valued,  and  amounting  in  the  whole  to  231.  16s.  6d.  ;  and  in 
Pope  Nicholas's  Taxation  in  1291,  (twenty-two  years  afterwards,)  the  rectory  and 
vicarage  together  are  valued  at  no  moi'e  than  231.  6s.  8d.  ;  viz.  the  rectory  twenty 
marks,  which  is  131.  6s.  8d.  and  the  vicarage  fifteen  marks,  which  is  101.  ;  so  that  both 
rectory  and  \icarage  aie  not  valued  at  so  much  as  the  \-icaragc  alone  is  supposed  to 
be  endowed  with  only  twenty-two  years  before,  or  less.  Now  does  not  this  prove, 
either  that  no  such  endowment  ever  took  place,  or  that  the  taxation  is  a  fraud  and 
a  fallacy  1 

Upon  the  last  trial  Pope  Nicholas's  Taxation  was  not  produced,  and  with  good 
reason  ;  for  after  the  defendant's  counsel  had  succeeded  in  getting  the  supposed  endow- 
ment received  in  evidence,  if  he  had  produced  Pope  Nicholas's  "Taxation,  it  must  have 
cut  it  up  by  the  roots.  It  is  from  the  admission  of  such  evidence  that  this  country  is 
deluged  with  tithe  suits. 

But  admitting  that  the  Taxation  and  Survey  are  evidence,  still  they  are  verj' 
distinguishable  from  the  document  in  ijuestion.  They  are  public  acts  of  state,  made 
under  authority,  and  known  to  all  [436]  men  at  the  time  ;  whei-eas  the  present  docu- 
ment is  a  thing  made  between  private  parties,  without  any  privity  or  knowledge  of 
other  persons. 

As  to  deceased  rectors  and  vicars  books,  that  species  of  anomalous  evidence  has 
been  established  on  a  very  slender  foundation  indeed.  The  first  case  I  find  on  that 
point  is  Legro'is  v.  Lovemoore  (2  6w.  529),  in  the  year  1679,  in  the  Exchequer.  There 
entries  in  a  ^-icar's  book  were  rejected  by  the  judge  on  the  trial,  and  the  plaintiff  was 
nonsuited  :  but  a  new  trial  was  indeed  afterwards  ordered,  on  payment  of  costs,  and 
then  it  ^^•as  only  by  the  defendant's  consent  the  book  was  ordered  to  be  read  in 
evidence.  The  next  case  is  Lord  Arundel's  case  (ib.  620),  in  1718,  in  the  Exchequer; 
and  the  whole  of  the  case,  which  is  only  a  short  note  from  Viner,  amounts  to  no  more 
than  that  books  of  accounts,  memorandums,  &c.  of  a  preceding  vicar  may  be  made  use 
of  as  evidence  for  his  successor,  to  support  his  demands  in  case  of  tithe,  &c.  by  Bury, 
Chief  Baron,  and  Baron  Price.  Whether  this  important  point  was  ever  argued  or 
not,  does  not  appear ;  and  upon  this  determination  of  two  Barons,  the  rule  it  seems 
is  now  to  be  established,  although  so  many  judges  have  expres.sed  dissatisfaction 
with  it. 

Another  class  of  cases  have  been  cited,  where  entries  by  deceased  persons  have 
been  received  in  evidence  ;  such  as  bailiffs  accounts,  stewards  accounts,  entries  by 
a  man-midwife  of  the  time  of  delivering  [437]  a  woman  of  a  child,  &c.  I  will  not 
go  through  and  comment  upon  every  one  of  them,  but  I  will  take  the  principle  of  all 
those  decisions  from  what  Lord  Ellenborough  says  in  the  case  of  l)oe  (on  the  demise  of 
Beece)  v.  liohson  (1-5  East,  32) ;  where  it  became  material  to  shew  the  due  execution  of 
a  power,  to  pro\'e  that  the  lease  was  actually  executed  on  a  day  subsequent  to  its  date, 
and  where  entries  in  a  deceased  attorney's  books  were  admitted  to  be  read,  to  fix 
the  actual  time  of  execution.     His  Lordship  there  says,  the  ground  upon    which  the 
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evidence  has  been  received  is,  that  there  is  a  total  absence  of  interest  in  the  persons 
making  the  entries  to  pervert  the  fact,  and  at  the  same  time,  a  competency  in  them 
to  know  it.  In  the  present  case,  indeed,  the  rector  and  vicar,  when  the  endowment 
was  made,  might  have  had  a  competent  knowledge  of  the  tithes  and  emolnmeuts 
mentioned  in  the  endowment  ;  but  there  was  not  a  total  absence  of  interest  in  them 
to  pervert  the  fact,  because  they  had  an  interest,  or  at  least  might  have  had  an  interest 
to  destroy  the  modus,  and  establish  a  right  to  tithes  in  kind.  Therefore,  the  second 
part  of  the  rule  so  laid  down  by  Lord  Ellenborough,  with  these  exceptions,  does  not 
apply  to  or  support  the  present  evidence.  I  am  not  for  going  on  making  exception 
after  exception,  till  at  last  we  have  entirely  frittered  away  all  our  rules  of  evidence, 
and  have^no  standard  left  on  which  we  can  rely,  and  every  thing  will  become  admissible 
tliat  can  attbrd  a  probable  guess  or  vague  conjecture  as  to  the  existence  of  a  fact. 

[438]  Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  second  document  ought 
not  to  have  been  received  in  evidence  : 

First,  because  as  no  endowment  was  necessary  to  be  proved  by  the  defendant  on 
this  issue  of  modus  or  no  modus,  it  was  therefore  irrelevant. 

Secondly,  because  the  document,  from  its  impei'fcct  and  incomplete  nature,  (neither 
purporting  to  be  a  copy  or  extract  from  any  endowment  that  ever  did  exist,  but  a 
mere  plan  or  prospectus  of  an  intended  endowment,  which  is  not  shewn  by  further  proof 
to  have  ever  been  carried  into  execution,)  is  therefore  also  inadmissible  as  evidence  in 
any  case. 

Thirdly,  because  if  it  were  proof  of  an  endowment,  yet  as  that  endowment  itself  (if 
it  could  be  produced)  would  not  have  been  admissible  evidence  for  the  purposes  for 
which  this  paper  was  received,  as  against  the  landholder;  for  being  an  act  done  by 
third  persons,  without  his  assent,  privity,  or  knowledge,  the  accuracy  or  correctness  of 
which  those  persons,  whom  it  is  afterwards  attempted  to  attect  by  it,  could  have  had 
no  opportunity  of  assenting  to  or  dissenting  from  ;  it  was  therefore,  as  to  them,  res 
inter  alios  acta.     And  on  these  grounds  I  think  that  there  ought  to  be  a  new  trial. 

Gk.MI.vm,  Baron.  The  question  i.s,  whether  the  Judge  did  right  in  sullering  that 
part  of  this  instrument  which  estimates  the  amount  in  value  of  the  [439]  small  tithes 
belonging  to  this  vicarage  to  be  read,  for  the  i)urpose  of  being  taken  into  consideration 
liy  the  jury.  It  w;us  not,  to  my  recollection,  argued,  nor  could  it  be  argued,  after  the 
judgment  of  the  Court  on  the  first  motion  for  a  new  trial,  that  the  instrument  itself 
w;is  not  to  be  read  in  evidence  ;  but  it  has  been  boldly  contended,  that,  (vvhate\'er  be 
its  proper  denomination,  and  even  if  it  were  a  formal  (endowment,  as  between  the  vicar 
and  the  land-holders  resisting  his  right  to  tithes  in  kind,  it  ought  not  to  go  to  the  Juiy, 
in  proof  of  the  non-existence  of  the  money-payment  to  attect  the  modus  pleaded.  It 
is  necessary  to  refer  to  what  was  the  decision  of  the  Court  upon  the  motion  for  this 
new  tiial,  and  the  arguments  that  were  then  oU'ered.  For  my  own  part,  I  was  in 
the  dark  from  the  beginning  to  the  end  as  to  what  passed  upon  that  occasion,  if  the 
determination  of  the  Court,  which  was  most  ably  delivered  l>y  the  late  Lord  Chief 
Baron,  was  not,  that  the  book,  coming  from  the  |)roper  custody,  was  to  be  received  in 
evidence  ;  and  I  iiave  no  conce|)tion  of  such  a  construction  of  that  decision  of  the 
Court,  as  that  the  only  import  (jf  it  was,  that  from  its  having  been  found  in  tlie  [)roper 
custody,  it  might  be  carried  down  to  Nisi  I'rius,  but  that  the  Judge  looking  into  its 
contents  should  tell  the  Jury,  that  this  or  any  part  of  it  was  not  the  subject  of  their 
consideration.  And  I  am  clear  my  brother  I^ens,  who  argued  the  case,  did  conceive 
that  those  contents,  so  far  as  they  established  .some  particular  matters,  might  be  com- 
petent evidence,  )jut  he  conlined  his  objection  to  that  part  of  Ihein  which  purported 
to  state  the  value  of  the  tithes  at  that  particular  period,  [440]  or  that  the  tithes  were 
then  ])aid  in  kind,  for  tiiat  they  were,  as  to  those  ])oints,  res  inter  alios  acta  ;  Ijccause 
the  bisho]),  the  afipropriator,  and  the  vicar,  as  we  arc  to  inidersljind,  had  all  a  fellow- 
feeling  and  eominon  interest  to  enlarge  the  patrimony  of  the  church,  an<l  to  destroy 
and  defeat  the  rights  of  tjie  laity. 

In  arguing  this  point,  tlii;  counsel  for  the  plaintill'  have  very  projjerly,  accoriling 
to  my  judgment,  laid  aside  the  string  of  cases  from  Warren  v.  dreuvUlc  ("J  Str.  lllil). 
2  Bur.  1072),  and  Barr>i  v.  lidiliimjlon  (4  T.  U.  511),  to  that  of  Ihc  (un  the  tkinisc  of 
lieece)  v.  Itohson  (l.j  East,  32),  as  exceptions  out  of  the  rule  of  res  inter  alios  acUi, 
upon  the  principle  that  the  act  done  or  recognised  is  against  the  interest  of  the  party 
doing  or  adopting  it.  But  if  Lord  I'jllenborougli,  in  the  later  case,  is  correctly  reported 
to  have  stated  the  principle  on  which  these  cases  stood,  I  aiu  not  clear  that  this  ease 
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does  not  fall  within  th;it  piintiple.  He  says,  "  the  ground  on  which  this  evidence 
has  been  received  is,  a  total  absence  of  interest  in  the  persons  making  the  entries  to 
pervert  the  fact,  and  a  competency  to  know  it."  Now  it  becomes  e.vtremely  material 
to  see  what  really  is  the  nature  of  this  instrument,  and  I  hope  my  construction  of  it 
\vi\\  appear  to  have  some  foundation.  It  is  clear  that  it  is  not  an  endowment.  It  is 
not  a  copy  of  an  endowment.  It  is  not  an  extract  from  an  endowment.  I  take  it  to 
be  clear  that  at  this  period,  there  was  no  formal  endowment  under  the  seal  of  the 
[441]  ordinary.  The  entry  in  the  book,  "ordinatio  deficit,''  might  mean  that  it  was 
lost;  but  the  title  to  the  entry  satisfies  me  that  "deficit"  meant, — was  defective,  or 
was  not  then  ratified  by  the  ordinary.  Its  title  imports  this, — "  Portiones  Ecclesiai 
de  Sturmynster,  Assignate  Vicarie  ordinande  in  eadem  perpetuis  temporibns  durature." 
It  is  not  material  whether  you  refer  "  ordinande "  to  "  Portiones,"  or  to  the  last 
antecedent,  "  Vicarie."  If  the  former,  it  reads  thus,  portions  of  the  Ecclesia  assigned 
to  the  vicarage,  and  to  be  ordained  and  settled  by  the  ordinary  in  perpetuum ;  if  the 
latter,  it  means  portions  assigned  to  the  vicarage,  which  vicarage  is  to  be  ordained 
and  endowed  in  perpetuum.  Both  constructions  are  substantially  the  same,  and 
express  that  the  ordinary's  seal  or  fiat  was  to  be  affixed  or  obtained.  Then,  I  think, 
this  entry  purports  to  be  a  memorial  or  authorized  document  of  what  the  abbey  itself 
had  assigned  as  the  portions  of  the  vicar,  or  person  by  them  appointed  to  perform 
the  spiritual  functions  of  the  church.  It  is  a  memorandum  of  the  pioject,  or  particular 
of  the  provision  which  the  abbey  itself  had  made  for  their  vicar,  subject  to  the 
ordinary's  approbation,  and  which  had  not  yet  received  the  sanction  of  his  seal. 

Before  the  statutes  of  Richard  II.  and  Hen.  IV.  it  is  a  well  known  historical  fact, 
that  the  bishops  claimed  and  exercised  the  right  of  compelling  a  provision  for  the 
curates  or  vicars  appointed  by  the  regular  clerg}'  in  their  appropriate  churches  ;  many 
of  the  abbeys  lesisted,  and  threw  themselves  upon  [442]  the  authority  of  the  pope,  or 
made  assignments  (which  was  the  appropriate  form)  of  themselves,  without  consulting 
either.  There  is  a  very  learned  argument  of  Mr.  Baron  Comyn,  while  he  was  at  the 
bar,  and  which  is  I'eported  by  him  in  page  508  of  his  Reports,  where  he  quotes  one  of 
the  constitutions  of  Ottobon.  Ottobon  was  the  pope's  legate  in  this  countrj^  in  the 
time  of  Henry  III.  :  and  his  constitutions  and  ordinances  were  observed  by  the  clergy, 
and  form  the  ground-work  of  many  ecclesiastical  regulations  to  this  day.  I  take  the 
passage  from  the  Report  in  Comj'n,  who,  referring  to  it,  gives  it  the  date  of  21st 
April,  -Sid  Henry  III. ;  and  it  is  to  this  eflect,  "  Universi  Religiosi  qui  ecclesias  in 
proprios  usus  habent  si  vicarii  non  sunt  positi  in  eisdem  infra  se.x  mensium  spatium 
vicarios  diocesan  presentare  non  omittant  quibus  sutticienter," — (which  shews  that  this 
ordinance  was  perhaps  the  basis  of  the  statute  of  Richard  II.) — "Quibus  sufficienter 
pro  facilitate  ecclesiarum  assignent  portionem,"  (that  is,  the  monasteries  themselves 
shall  do  it;  and  if  that  be  not  done  by  them,)  "  Alioquin  diocesan  id  facere  studeant." 
So  that  it  is  perfectly  clear,  that  long  antecedent  to  the  statute  of  Richard  II.,  the 
ordinaries  did  provide  for  the  proper  provisions  of  the  curates  or  officiating  clergy, 
and  regulated  the  portion  that  should  be  assigned  to  them ;  and  I  need  not  say,  that 
the  constitutions  of  Ottobon  were  long  observed  by,  and  governed  the  conduct  of  the 
regular  and  secular  clergy. 

Selden,  in  his  History  of  Tithes,  in  the  third  [443]  volume,  page  1262,  (which  is 
also  referred  to  by  Comyn,)  says,  "Nor  was  there  any  perpetual  certainty  of  the 
profits  of  their  presentees,  (that  is,  the  person,  the  appropriate  person  presented  to 
any  vicarage,)"  meaning  they  had  no  regular  establishment,  "till  the  monks,  by  com- 
position with  the  ordinary,  or  by  their  own  ordinance,"  (which  I  take  it  was  the  act 
of  the  abbey  of  Glastonbury  at  this  time,)  "which  prescription  after  confirmed, 
appointed  some  yearly  salary  in  tithes,  or  glebe,  or  rent,  for  the  perpetual  maintenance 
of  the  cure  ;  which  salaries  became  afterwards  the  endowments  of  perpetual  ^'icarages." 
So  that  these  assignations  or  assignments  of  portions  of  tithes  had,  in  after  ages,  the 
validity  of  established  vicarages. 

If  this  be  the  true  consti'uction  of  this  instrument  or  memorial,  (and  I  really 
think,  upon  attentive  perusal  of  it,  it  is  impossible  to  give  it  any  other  construction,) 
that  it  was  an  assignment  by  the  abbey  itself,  not  j^et  ripened  into  a  complete  and 
formal  endowment,  but  waiting  the  sanction  and  approbation  of  the  bishop  ;  and, 
appearing  so  to  have  stood  at  that  time,  it  would  at  this  day  have  acquired  all  the 
\'alidity  of  a  vicarage  established  I)}'  a  regular  endowment — if  this  be  the  true 
character'  of  this  instrument,  it  vras  extremely  imjjortant,  and  even  essential,  to  state 
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the  faut  of  the  vaUie  of  the  portion  assigned  to  the  vicar,  in  order  to  satisfy  the 
ordinary  that  the  vicar  was  completely  provided  for ;  and  that  is  still  more  strong;!}' 
evirlent,  from  the  condition  imposed  upon  the  original  appropriation  to  [444]  this 
abbey,  that  they  should  establish  and  provide  foi'  a  curate  up  to  a  given  sum  at  least. 
The  sum  mentioned,  I  think,  in  the  ordination,  is  only  ten  marks  ;  but  as  it  did 
reipiire  an  establishment  to  a  given  value,  when  the  convent  and  the  society  itself  had 
assigned  portions,  it  was  an  essential  part  of  that  instrument,  that  it  should  specify 
what  the  value  of  that  provision  was,  in  order  to  shew  that  it  did  come  up  to  the 
measure  appointed,  or  that,  in  point  of  fact,  they  had  been  more  generous  than  was 
required  of  them  :  and  therefore,  the  value  is  of  the  very  essence  of  the  instrament, 
and  the  main  object  of  its  design. 

Now  it  is  with  this  view,  in  explanation  of  this  instrument,  that  I  stated  originally, 
with  reference  to  the  exception  to  the  cases  of  res  inter  alios  acta,  that  this  might  be 
received,  on  the  ground  of  its  being  against  the  interest  of  those  who  framed  it,  to  set 
the  value  low.  It  was  unquestionalily  for  the  interest  of  the  monastery,  to  set  the 
value  of  the  assigned  portion  at  the  highest,  that  the  bishop  might  be  perfectly 
satisfied.  They  would  thei'efore  rather  over-value,  than  undervalue  the  tithes  set 
out.  With  this  view  the  instrimieut  sets  an  annual  value  upon  the  manse,  upon  the 
glebe,  upon  the  housebote,  upon  the  haybotc,  and  upon  the  firebote,  in  the  lord's 
wood  ;  so  that  that  is  perfectly  consistent  with  the  nature  and  import  of  the  evidence. 
I  wish  much  that  this  matter  may  l)e  understood,  and  that  the  efl'oct  of  such  documents 
as  these,  when  offered  in  evidence,  should  be  clearly  and  distinctly  ascer-[445]-tained  ; 
for  if  they  have  any  thing  of  truth  or  weight  in  them,  a  thorough  knowledge  of  them 
may  be  the  means  of  avoiding  further  litigation. 

The  interpretation  which  I  put  on  this,  appeal's  to  be  confirmed  by  subsequent 
entries  in  this  very  book  which  has  been  produced,  by  which  it  appears,  that  these 
portions  were  entered  there  with  the  expi'ess  view  of  satisfying  the  bishop  that  they 
(lid  form  a  competent  or  sutticient  provision  for  the  vicar.  They  were  ])reseuted  to 
the  oflicial  of  Salisljury,  by  an  inquisition  upon  oath,  in  1280,  probably  by  three  or 
four  rectors  of  neighbour'ing  ])arishes,  and  others,  taken,  as  appears,  from  these  instru- 
ments, in  conseipience  of  some  mandate  which  he  iiad  issued  to  the  Lord  of  Charde- 
stock,  to  inipiire  of  the  portions  and  theii'  value,  in  order  to  settle  the  disputes 
l)etween  the  alibcy  and  the  vicar,  as  to  the  value  and  the  nature  of  the  provision  ; 
concerning  which  the  instrument  recites,  "  there  is  a  diflerence  of  opinion  between  the 
al)bot  and  convent,  and  the  vicar.  To  remove  the  matter  of  the  present  and  future 
contention,  that  we  may  be  able  to  tax  and  ordain,  or  endow  the  vicarage,  eertis 
tinibus."  I  hajjpcn  to  have  a  copy  handed  up  to  me  in  which  "eertis  Hnibus"is 
translated, — certain  rates  :  but  it  appears  clearly,  that  it  means  that  the  vicar  should 
be  endowed  with  distinct  tithes  from  those  lielonging  to  the  appropriator,  and  that 
the  respective  portions  belonging  to  each  should  1)C  thereafter  distinctly  ascertained. 

Then,  in  conKrniation  that  this  really  was  the  [446]  cll'cct  of  this  prosjK'ctus, — 
and  when  I  call  it  a  prospectus,  I  do  not  mean  to  speak  of  it  as  an  imperfect 
instnnncnt,  but  as  an  assigiunent  (for  that  is  the  appropriate  term,)  by  the  abbey, 
which,  whether  the  bishop  approved  of  it  or  not,  would  in  time  have  all  the 
validity  of  a  regular  endowment ;  foi',  from  the  constitution  of  Ottobon,  which  I 
have  I'cferrcd  to,  it  is  quite  clear  that  they  could  make  such  provisions,  (not  merely 
temporary)  but  to  sUmd  to  all  future  times  :  and  therefore,  a  vicarage  established 
upon  the  footing  of  that  assignment,  even  though  it  never  hud  been  followed  up 
by  a  regular  endowment,  would  have,  in  subsequent  times,  all  the  cd'cct  of  a 
regular  endowment. — In  conlirmation,  I  say,  of  the  construction  whicli  I  have  put 
on  the  document,  there  follows  another  title,  "Taxatio  Vicar,  de  ytyrminster," 
which,  with  the  note,  "Ordinacio  Vicaiii  deficit,"  ai'c,  together,  quite  conclusive  ;  for 
it  is  obvious,  that  they  were  waiting  the  result  of  the  commission  whicii  had  been 
issued  liy  the  otlicial  of  Salisbury  ;  but  that  not  having  been  made,  from  whence  we 
are  fairly  to  conclude  that  the  bishoj)  was  satisfied  with  the  [jrovision  made  for 
the  vicar,  they  go  on  to  say,  "  Ordinacio  Vicarii  deficit,"  as  a  memorandum  that 
they  have  not  yet  obtained  it.  And  that  apjjears  to  l)e  llic  true  history  of  the 
transaction. 

I  am  sorry  that  I  am  occupying  so  much  of  the  valuable  time  of  this  Court ;  but 
it  is  extremely  material  when  points  of  evidence,  which  to  many  of  us,  to  me  at  least, 
have  appeared  perfectly  setted,  arc  thrown  into  doubt  by  any  one,  that  they  should 
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be  [447]  fairly  and  fully  discussed ;  and  I  hope  I  shall  have  the  concurrence  of  my 
brothers  in  saying,  that  that  time  is  not  ill  spent  which  is  employed  in  sifting  matters 
of  this  sort. 

I  do  not,  however,  think  it  proper  to  rest  wholly  upon  the  principle  of  those  cases 
to  which  I  have  alluded  alone,  and  to  consider  this  document  as  admissible  evidence, 
only  on  the  ground  of  its  being  au  exception  to  the  rule  of  res  inter  alios  acta.  I 
rather  ground  my  opinion  upon  this  simple  rule,  that  an  instrument  of  this  sort, 
coming  from  a  custody  which  gives  it  authencity  as  a  genuine  document  and  relating 
to  the  subject  of  inquiry,  or  points  in  issue,  must  be  read  throughout  to  the  jury,  as 
well  as  to  the  judge  ;  that  both  must  hear  its  contents,  and  the  whole  contents,  if  they 
are  connected  together ;  with  this  main  qualification, — that  they  bear  upon  the 
question  in  issue,  and  more  particularly  if  such  parts  of  the  instrument  as  are  offered 
in  evidence  coincide  with  the  nature  and  the  design  of  the  instrument  itself,  as  I  say 
this  statement  of  values  does. 

I  agree  perfectly  in  the  guarded  terms  in  which  the  opinion  of  the  Court  was  given 
by  the  late  Chief  Baron  ;  I  have  not  under  my  eye  the  very  words  in  which  it  was 
delivered,  but  I  know  I  shall  be  corrected  by  the  superior  accuracy  of  my  Lord  Chief 
Baron  who  follows  me,  if  I  am  wrong ;  but  I  give  the  impression  of  it  on  my  own 
mind,  as  being  that  the  book,  or  rather  the  entries  contained  in  it,  were  evidence,  and 
that  all  their  contents  were  evidence.  But  the  Court  declared  that  thc}^  were  to  be 
considered  as  saying  nothing,  as  to  the  effect  of  the  application  of  [448]  those  contents 
on  the  points  in  issue,  or  as  to  the  weight  which  they  ought  to  have  with  the  jury. 
That,  according  to  my  apprehension  and  recollection,  was  the  judgment  of  the  Court. 

A  written  instrument,  relating  to  private  contracts  or  other  transactions  between 
individuals,  may  often  contain  facts  which  are  evidence  against  parties  and  privies,  but 
not  against  those  who  have  no  concern  in  those  contracts  or  transactions,  and  whose 
interests  are  sought  to  be  affected  by  it.  Instruments  of  every  kind  may  state,  and 
truly  state,  facts  which  have  no  relation  to  the  point  in  issue,  and  are  therefore  not 
evidence,  or  if  they  have  relation  to  the  point  in  issue,  may  be  excluded  by  rule  of 
law.  Thus,  the  confession  of  a  prisoner  is  no  evidence  against  his  confederate.  In 
all  such  cases,  it  is  the  province  of  the  judge  to  tell  the  jury  tliey  must  not  hear  the 
instrument  speak  ;  but  the  distinction,  according  to  my  apprehension,  is  obvious 
between  instruments  or  documents  of  a  private  and  those  of  a  public  nature,  when 
offered  to  regulate  private  rights  under  established  and  accredited  authorities,  and  to 
defeat  or  recognise  tho.se  rights  :  and  I  know  no  distinction  in  these  cases,  between 
original  documents  and  subsidiary  evidence  of  them  ;  the  latter,  on  proper  intro- 
ductory evidence,  are  placed  on  the  same  footing  as  the  former.  Of  this  kind  are 
those  ancient  documents,  and  the  memorials  of  public  authorized  acts,  which  ascertain 
and  fix  the  rights  of  the  Church. 

An  endowment,  or  what  in  ancient  times  held  place  of  an  endowment,  is,  I  have 
always  under-[449]-stood  till  within  these  last  few  years,  indeed,  perhaps  I  may  say 
until  the  day  of  this  discussion,  to  be  au  instrument  of  this  public  nature.  Of  the 
many  endowments  or  substitutes  for  them,  which  I  have  heard  read,  and  of  which  I 
have  read  as  having  been  received  in  evidence,  I  never  heard  any  objection  tiiken  to 
receiving  any  part  of  their  contents,  or  any  such  distinction  taken,  as  that  which  is 
now  insisted  on. 

I  will  not  compare  the  credit  of  an  endowment,  or  this  assignment  of  the  abbey, 
which  I  call  an  endowment,  with  Pope  Nicholas's  taxation,  which  was  made  with  a 
view  to  foreign  profits  ;  nor  with  the  ecclesiastical  or  parliamentary  surveys,  made 
with  a  less  exceptionable  object ;  nor  with  the  ministers  accounts,  conventional  leases, 
or  leases  of  corn  of  rectories,  and  tithes,  the  revenues  of  dissolved  monasteries  ;  nor 
with  inquisitions  post  mortem,  nor  instruments  of  that  nature,  which  we  have  often 
received  to  be  read  without  objection.  In  all  those  cases  the  land-owner,  and  in  some 
the  vicar,  might  very  properly  say,  how  am  I  to  be  affected  by  what  the  agent  of  the 
pope,  or  the  minister  of  the  Crown,  may  chuse  to  settle  as  the  value  of  the  tithes,  or 
the  portions  in  which  they  are  to  be  paid  1  I  admit  that  endowments  do  not  state  the 
value  of  the  vicars  portions  in  general,  but  that  is  because  that  is  previously  ascertained 
upon  oath  ;  but  all  the  endowments  state  that  an  inquiry  has  been  made  to  that  effect, 
and  they  state  that  as  the  grouud-work  of  the  endowment.  And  I  protest,  for  one, 
that  if  au  endowment,  of  which  I  do  not  affect  to  have  seen  any  instance,  instead  of 
stating  that  the  bishop  had  [450]  been  satisfied  by  the  oaths  of  twelve  men  as  to  the 
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values,  IkrI  statud  the  report  of  those  twelve  men,  that  the  fleece  consisted  of  so  much, 
and  so  on,  I  do  not  see  how  it  would  bo  possible  to  reject  the  evidence  of  value  as  there 
mentioned  :  but  if  the  instrument  be  of  the  nature  of  a  proposed  plan,  or  particular 
of  an  endowment,  the  values  become  not  only  pertinent,  but  the  most  material  part  of 
the  insti'ument. 

The  argument  would  be  conclusive  of  the  admissibility  of  this  evidence,  but  for  a 
possible  mistake  which  I  may  have  made  in  the  construction  I  have  put  upon  the 
instrument  before  us.  A  great  many  endowments  might  very  properly  contain  values ; 
and  supposing  the  instrument  to  be  such  as  wo  found  in  the  case  of  Kennicott  v.  Watson, 
which  came  before  us  lately*,  where  a  pension  was  payable  by  the  vicar  as  long  as 
his  benefice  produced  a  given  sum  ;  and  if  it  should  fall  short  of  that  given  sum,  then 
the  pension  was  to  lie  suspended.  Now  if  the  payment  of  that  pension  was  to  depend 
upon  the  value  of  the  vicarage,  that  value  would  be  a  necessary  part  of  the  endow- 
ment ;  and  can  anv  person  say,  that  the  value  so  expressed  in  an  endowment  of  that 
nature,  would  not  bo  perfectly  competent  evidence  to  shew  what  the  value  of  the 
vicarage  was  at  that  time  of  day.  Not  only  is  the  distinction  new  to  mo,  but  in  all 
cases  whatsoever  the  vicar  looks  to  the  endowment  as  the  foundation  of  his  rights. 
Perception  and  long  enjoyment  is  the  [451]  vicar's  common  law  proof  ;  and  when  his 
endowment  is  established  by  proof  of  such  perception  which  bespeaks  an  origin  by 
endowment,  I  have  always  considered  that,  in  favour  of  the  vicar  or  of  the  rector,  it 
was  that  which  regulated  the  rights  of  all  parties,  and  that  it  was  tantamount  to  the 
highest  authority  :  and  I  have  never  to  this  moment  heard  it  said,  that  an  endowment 
was  evidence  only  as  between  the  patron  and  the  vicar,  in  matters  of  doubt  on  a  ((uestion 
of  endowment.  It  does  not  bind  the  rector  and  the  vicar  .aloue,  luit  it  also  binds  the 
land-owners.  Can  any  man  say,  that  if  there  had  been  an  endowment  of  glebe,  or  of 
an  interest  in  a  wood,  the  lord  coulil  dispute  the  endowment  because  ho  was  not  a 
party.  Third  persons  are  perpetually  concluded  by  endowments  ;  as  when  a  man 
claims  an  interest  in  a  portion  of  tithes,  would  not  the  endowment,  endowing  the 
vicar  of  that  portion  of  tithe,  be  evidence  against  him?  It  is  very  often  for  the 
interest  of  a  man  to  say,  I  pay  a  hay-penny,  and  I  pay  it  for  agistment  as  well 
as  for  hay  ;  the  vicar  produces  an  endowment,  by  which  he  appears  to  have  been 
endowed  of  agistment :  would  not  the  endowment  of  agistment,  eo  nomine,  conclude 
him?  I  presume  that  that  could  not  be  very  much  a  question,  but  I  put  it  by  way 
of  illustration.  Then  it  may  be  said,  that  if  this  is  the  case,  why  did  not  the  Court 
reserve  the  effect,  and  the  ap[)iication  of  the  contents  of  this  instrument,  to  be  con- 
sidered by  the  Judge  who  tried  the  cause.  The  reason  was  this ;  the  facts  which  the 
endowment  proved,  or  its  contents,  nn'ght  by  possibility  have  no  relevance  or  applica- 
tion to  the  question  at  issue.  A  [452]  fact  may  be  provable  by  undoubted  evidence  ; 
but  in  ordei'  to  make  it  evidence  to  the  point  in  question,  it  must  be  through  a  proper 
medium  of  proof.  Suppose  that  this  payment  of  .")1  3s.  Id.  hail  stood  alone,  and  was 
not  made  common  cause  with  all  the  other  moduses  in  the  parish,  the  fact  that  all  the 
other  farms  in  the  parish  paid  tithes  in  kind,  would  have  been  no  evidence,  |)robably, 
that  IJagber  Farm  jiaid  tithes  in  kind  also  at  that  time  ;  because  though  other  farms 
paid  tithe,  non  seqnitur,  that  Bagber  Farm  did.  The  meaning  of  the  decision  I  take 
to  be  this ;  the  entries  in  the  book,  coming  from  a  place  where  it  would  bo  naturally 
preserved,  may  be  read,  their  contents  nuist  be  taken  to  be  authentic,  and  there  is  no 
giving  validity  to  one  part  of  the  contents  more  than  another  ;  but  whether  they  bear 
upon  the  (piestion,  whether  the  facts  which  they  prove  from  a  medium  of  just  reason- 
ing, from  which  a  coticlusion  can  lie  drawn  to  all'ect  the  ])  lint  in  question,  must  be 
left  to  the  Judge.  Circumstanced  as  this  case  is,  it  might  have  been  a  very  nice 
question,  whether  the  fact  of  payment  of  tithe  in  kind  in  the  other  jiarls  of  the  [larish, 
would  have  been  competent  evidence.  That  question,  however,  has  been  very  pro|)crly 
avoided  upon  the  present  occasion  ;  but  the  fact  that  the  estimated  value  of  the  vicar's 
endowment  did  not  exceed  81.  or  91.  exclusive  of  the  manse  and  glebe,  I'irc.  for  I  do  not 
make  them  amount  to  more  ;  the  fact  that  the  estimated  value  of  the  endowment, 
estimated  as  I  say,  for  the  essential  purpose  of  the  instrument  did  not  exceed  81.  or 
91.  is  so  material  a  fact,  that  the  counsel  for  the  plaintilV  in  this  cause  felt  that  it  must 
be  excluded,  [453]  or  that  it  would  bo  well  uigh  fatal  to  their  case.     It  is  all  but 


*  See  that  docuiiienl,  .uile,  p.  'Ib'l. 
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conclusive.  If  rejected,  it  must  be  rejected  not  because  it  is  irrelevant,  but  because 
it  is  most  directly  to  the  point,  and  goes  in  a  great  measure  to  decide  the  question  in 
the  cause.  No  man  can  say  that  these  entries  do  not  prove  that  the  abbot  had  assigned 
to  the  vicar  his  manse,  and  glebe,  and  botes,  out  of  the  lord's  land.  It  can  hardly  be 
said  that  this  is  not  evidence  for  him  against  the  pi'oprietors  of  this  wood,  and  the 
occupiers  of  this  glebe  ;  and  why  not  then  of  the  value,  without  the  statement  of 
which,  the  instrument  loses  half  its  import.  How  can  the  Conrt  exclude  the  estimated 
values,  which  are  part  of  the  very  purpose  of  the  instrument,  and  of  every  sentence 
which  assign  the  vicar  his  tithes'!  The  argument  concedes  that  it  is  evidence  that  he 
has  those  particular  tithes.  It  has  "  Decimam  pullorum  et  porcellorum."  I  do  not 
find  that  objected  to  ;  but  it  is  contended,  that  you  mast  strike  out  the  other  part  of 
the  same  sentence,  "  qu;B  valent,  20d."  So  you  may  read,  "Decima  lactis  Casei," 
because  that  proves  only  his  right  to  that  ]3articular  tithe  ;  but  you  must  not  complete 
the  sense,  and  read  "  per  annum  valet,  20d."  That  appears  to  me  to  be  a  sort  of 
reasoning,  with  respect  to  the  exclusion  of  this  or  that  part  of  the  contents  of  an 
instrument  of  this  sort,  that  I  cannot  understand. 

Something  has  been  said  as  to  the  manner  in  which  this  was  left  to  the  jury  by 
the  Judge,  as  if  the  Judge  had  at  one  time  expressed  his  opinion  that  it  was  no 
evidence,  and  had  concluded  with  [454]  saying  that  the  evidence  was  extremely 
strong.  In  that  respect,  I  think  something  may  very  well  be  allowed  for  the  situa- 
tion of  a  Judge,  in  trying  a  long  cause  of  this  sort,  and  exhausted  ;  something  might 
have  struck  the  ear  of  those  who  pat  down  what  he  said,  not  perfectly  perhaps 
expressive  of  that  sentiment  and  that  opinion  which  he  really  entertained.  But  if 
we  are  to  take  it  that  the  Judge  said  at  one  time  that  this  was  no  evidence,  (if  that 
be  a  real  representation  of  what  came  from  the  Judge,)  and  at  another  time,  that  it 
was  strong  evidence,  we  may  consider  the  Judge  as  saying,  that  it  could  not  be 
treated  as  conclusive  evidence  ;  for  though  it  bears  upon  the  point,  and  bears  to  a 
great  degree,  it  might  be,  that  in  estimating  those  values,  the  subsisting  moduses  at 
that  time  of  day  had  been  overlooked  ;  though  it  is  very  strange,  if  it  was  the  design 
of  the  abbey  to  propound  to  the  bishop  a  reasonable  sum,  that  they  should  state  the 
whole  tithe  as  only  91.  if  one  farm  produced  at  that  time  between  51.  and  61.  How- 
ever, it  is  sufhcient  to  .say  in  this  instance,  that  the  learned  Judge  appears  to  me  to 
have  clone  very  right  in  declaring,  that  though  not  pei-haps  entirely  conclusive,  this 
evidence  did  go  a  great  way  to  decide  the  cause  in  favour  of  the  vicar ;  therefore  I 
think  that  the  Judge  has  done  no  more  than  his  duty  in  directing  the  jur}^  as  to  this 
part  of  the  evidence,  as  he  has  done;  and  upon  the  whole,  I  am  clearly  of  opinion 
that  there  ought  not  to  be  a  new  trial. 

Thomson,  Chief  Baron  (stated  the  question  and  the  circumstances  under  which 
the  former  new  [455]  trial  had  been  granted). — On  the  former  motion  for  a  new  trial, 
the  Court  thought  that  the  late-rolls  which  had  been  rejected  ought  to  have  been 
received,  and  that  alone  would  have  been  sufficient  for  a  new  trial ;  but  they  also 
thought  that  the  book,  which  had  been  declared  inadmissible  because  it  had  not  been 
produced  from  the  proper  custody,  should  Ije  received,  because  the  Marquis  of  Bath 
was  shewn  to  have  been  sufficiently  connected  with  the  abbey,  to  have  made  his  custody 
the  legitimate  possession.  The  Chief  Justice  not  only  so  thought,  but  that  the  contents 
were  admissible,  and  bore  upon  the  question  at  issue,  for  that  formed  a  considerable 
part  of  the  objection  which  had  been  taken  to  it,  and  therefore  must  have  been  over- 
ruled. Yet  that  opinion  of  the  Court,  as  to  the  relevancy  of  its  contents,  was  expressed 
with  great  caution  by  his  Lordship,  guarding  in  a  particular  manner  against  their  being 
understood  to  have  decided  any  thing  as  to  what  effect  that  evidence  ought  to  have 
on  the  verdict  of  the  jury. 

The  cause  then  went  down  again,  and  the  defendant  on  that  occasion  jirevailed  on 
the  strength  of  the  evidence  of  the  rejected  documents  ;  and  now  a  further  investiga- 
tion is  sought  to  be  obtained  Ijy  the  plaintiff,  on  the  ground,  that  this  document 
ought  not  to  have  been  received  to  the  extent,  and  for  the  purposes,  to  which  it  had 
been  then  applied.  On  the  former  occasion,  (at  least  as  I  and  my  brother  Graham 
thought,  although  it  seems  my  brother  Wood  is  of  opinion  that  it  was  not  so,)  it  was 
held  by  the  Court,  that  the  value  of  the  titheable  articles  [456]  enumerated  in  the 
paper  ought  to  have  been  read  to  the  jury  as  evidence ;  leaving,  however,  the  degree 
of  credit  which  it  ought  to  receive  when  produced,  entirely  to  them.  They  have 
decided  how  far  it  was  entitled  to  their  consideration  by  their  verdict. 
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It  is  now  c()nteiKle<l,  th.it  no  weight  ought  to  have  been  given  to  tliat  part  of  this 
document  which  sets  out  the  vahie  of  the  tithes  payable  to  the  viear. 

Now  let  us  consider  in  what  situation  this  paper  stands  as  between  the  paities. 
It  is  found  in  the  custody  of  the  rector,  that  is,  of  the  monastery,  who  are  entitled 
to  every  thing  which  is  not  granted  to  the  vicai'.  This,  then,  is  an  entr^'  made  by  the 
abbey  themselves,  in  which  they  acknowledge  what  the  vicar  is  entitled  to  ;  and  as 
far  as  that  goes,  it  is  an  entry  against  their  own  interest.  It  contains  the  particulars, 
and  very  minutely,  as  has  been  observed,  of  all  the  articles  which  the  vicar  was  to 
possess,  as  well  in  land  as  in  tithes :  and  there  is  annexed  to  both,  that  is,  both  to  the 
land  and  to  the  tithes,  a  value  in  the  same  sentence.  It  appears  to  me  impossible  to 
make  a  distinction  between  the  evidence  of  their  giving  him  the  thing,  and  the  value 
of  the  thing,  which  is  specified  in  the  same  breath  which  gives  the  very  thing  itself. 
It  was  material,  as  has  been  observed  by  my  brother  Graham,  that  the  value  should 
be  specified  ;  for  the  license  of  the  bishop  for  the  appropriation,  which  I  have  not 
mentioned  before,  l)ut  which  is  found  in  this  ohartulary,  had  directed  that  a  vicar 
should  be  constituted,  and  tliat  he  should  be  endowed  with  not  less  than  ten  [457] 
marks.  Then  it  was  material  for  the  monastery,  in  compliance  with  that  direction  of 
the  bishop,  when  they  did  assign  any  paiticular  subject  of  which  he  should  be 
endowed,  to  enter  the  value  of  those  subjects ;  in  doing  which,  they  certainly  need 
not  have  made  an  entry  of  more  than  was  requisite  to  satisfy  the  bishop  that  they 
had  complied  with  tliat  part  of  his  direction,  in  having  endowed  the  vicar  to  that 
amount. 

In  all  the  articles  that  are  mentioned,  they  are  mentioned  specifically,  as  though 
the  tithes  were  paid  in  kind  through  the  parish  ;  and  there  is  no  mention  of  any 
money-payment,  and  cspcciall}'  of  so  large  a  payment  as  this  of  51.  3s.  4d.  existing 
before  that  time,  in  this  parish  :  but  this  instrument  states  the  value  of  the  tithes 
then  existing,  without  taking  notice  of  any  such  modus.  Indeed,  if  any  such  payment 
then  existed,  and  they  were  aware  of  it,  thoy  might  have  veiy  easil\'  satistied  the 
injunction  of  the  bishop  as  to  the  quantum  of  the  endowment,  by  assigning  to  the 
vicar  in  one  article,  this  which  would  have  been  above  half  of  it,  and  thus  have  saved 
themselves  the  trouble  of  specifying  so  many  articles.  But  so  it  stands  upon  the 
evidence  now  laid  before  the  jury  upon  the  new  trial,  and  from  wliich  the  jury  have 
ilrawn  their  conclusion,  that  in  fact,  at  that  time  of  day,  the  modus  did  not  exist. 

I  will  not  take  up  any  more  time,  for  it  seems  to  me,  that  we  ought  now  to  bo 
satistied  with  what  the  jury  have  done,  and  to  allow  the  credit  that  [458]  they 
have  paid  to  this  book,  which  has  been  admitted  in  evidence.  But  the  case  has 
been  greatly  strengthened  upon  the  second  trial,  liy  the  admission  of  tiie  tithe-rates, 
as  they  are  called,  which  were  before  rejected.  The  evidence  in  support  of  I  he 
moihis  Ijcforc,  went  further  than  the  proof  of  constant  ])aynicnt  of  this  sum  l)y  the 
owner  of  that  farm,  but  when  the  tithe-i-ates  were  examined,  and  the  evidence 
relating  to  them  given,  it  appears  that  all  the  parish  at  the  same  time  were  paying 
sums  of  money  for  the  same  numl)er  of  years, — that  they  were  included  in  the  .same 
book  of  rates,  and  collected  with  the  same  notice  in  the  church  at  a  given  day. 
That  certiiinly  very  much  strengthened  the  evidence  which  resulted  from  the  chartulary, 
negativing  the  existence  of  any  such  payment. 

Upon  the  whole  of  this  case,  therefore,  without  going  more  into  detail,  it  appears 
to  me  that  the  evidence  was  property  received.  Indeed  tlie  Court  have  before  decided 
it  was  admissible  ;  and  1  think  that  on  the  whole  case,  the  juiT  cannot  Ito  .s.-iid  to 
have  drawn  a  wi'ong  conclusion  in  s.aying  th.it  the  modus  did  not  exist.  Thcrcft)rc,  I 
am  of  opinion  with  my  bi'olher  (Iraham,  and  my  brother  Uichards,  that  this  order  for 
a  new  trial  should  be  discharged. 

Ride  dischuigcd. 

In  Fcl)ruaiy  then  next,  Ihc  appellant  presented  a  petition  of  appeal  ag.iinst  the 
above  order  of  the  Court  of  10xchc(|uer,  so  I'efusing  a  new  trial,  praying  [459]  that 
that  order  might  be  reversed,  and  that  a  new  trial  might  be  ordered  of  the  .said  sixth 
issue,  for  the  following,  amongst  other  reasons ;  subscribed  by  Ijous  (Serjeant), 
Dauncey,  Gazclec,  Casberd,  aiul  Heald. 

First,  Because  tiic  said  book  cillcd  the  C'hartulary  was  not  sulliciently  aulhcntic.ited 
by  being  traced  to  the  pro])er  custody,  so  as  to  render  the  same  legal  evidence. 

Secondly,  Because,  supposing  the  said  book  to  have  been  sulliciently  authcnli- 
cated,  the  entries  therein  are  not  of  such  a  nature  ;is   to  be  legally  receiv.iblc   in 
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evidence.  Thej'  do  not  puipoib  to  be  an  origiiia,!  instrument,  nor  a  copy  of  an 
original  instrument,  nor  a  substitute  capable  of  being  received  in  the  absence  of  an 
original  instrument ;  nor  do  they  profess  to  be  an  extract  of  any  description,  or  an 
original  declaration  proceeding  from  any  particular  party.  They  are  entries  evidently 
referring  to  .some  prospective  act,  yet  so  indefinite  and  uncertain  in  their  nature,  as  to 
be  incapable  of  any  specific  title  or  denomination  ;  and  if  it  were  po.ssiblc  to  contend 
that  they  might  be  construed  as  an  original  endowment,  which  it  is  submitted  is 
impossible,  it  is  obvious  that  the  instrument  would  not  be  derived  from  the  proper 
custody. 

Thirdly,  Because,  supposing  the  said  book  to  have  been  duly  authenticated,  and 
the  entries  therein,  from  their  nature,  to  be  legall}'  admissible  in  evidence,  such  entries 
are  not  appropriate  evidence  [460]  with  reference  to  the  issue  on  the  record ;  for  the 
endowment  of  the  vicarage,  so  far  from  being  a  subject  of  dispute,  or  constituting 
a  necessary  part  of  the  respondent's  proofs,  is  admitted  by  the  very  nature  of  the 
appellant's  own  case ;  and  as  to  that  which  is  the  only  point  in  issue,  namely,  the 
mode  in  which  tithes  are  payable  annually  for  Bagber  Farm,  those  entries  cannot  be 
received  in  evidence,  .although  as  to  another  point,  if  it  were  a  matter  in  controversy, 
they  might  be  considered  as  legal  proof. 

Lastly,  Because  those  entries  are  not  legal  evidence  as  between  the  parties  upon 
the  present  record  ;  for  they  cannot  be  considered  in  the  light  of  a  public  act,  in  which 
the  world  at  large  may  be  supposed  to  have  borne  a  part,  nor  of  an  act  to  which  the 
appellant  or  any  foi'mer  owner  of  Bagbei'  Farm  can  be  construed  to  have  been  a  party. 
They  seem  to  have  been  the  unauthorized  act  of  certain  individuals,  as  against  whom 
it  may  be  conceded  such  entries  would  be  evidence,  but  as  against  the  appellant,  or  in 
other  words,  the  owner'  or  occupier  of  Bagber  Farm,  who  had  no  participation  or 
concern  in  their  formation,  nor  any  knowledge  whatsoever  of  their  existence,  those 
entries,  on  the  ground  of  their  being  res  inter  .alios  acta,  are  inadmissible  in  evidence. 

On  the  part  of  the  respondent,  were  submitted  the  following  reasons  for  affirming 
the  decree  :  subscribed  by  Pell  (Serjeant,)  Taunton,  W.  P.  and  Giftbrd. 

[461]  First,  Because  the  original  endowment  of  this  vicarage,  if  it  could  have 
been  produced,  would  have  l^een  admissible  in  evidence,  not  only  for  the  purpo.se  of 
establishing  the  rights  of  the  vicar  to  particular  species  of  tithes  claimed  by  him,  but 
also  for  the  purpose  of  raising  an  inference  from  its  contents,  that  a  money-payment 
similai'  to  that  now  contended  for,  did  not  exist  at  the  date  of  the  endowment ;  and 
under  the  circumstances  of  this  case,  the  entries  in  question  were  good  secondary 
evidence  of  the  endowment,  and  receivable  therefore  in  evidence,  in  the  same  manner 
as  the  endowment  itself  would  have  been. 

Secondly,  Because  the  book  came  out  of  the  custody  of  the  rector  of  this  parish 
(viz.  the  abbey  of  Glastonbury,)  and  since  the  lector  is  entitled  to  every  thing  not 
granted  to  the  vicar,  an  entry  made  by  the  rector,  acknowledging  what  the  vicar  is 
entitled  to,  is  an  entry  against  his  own  interest;  and  therefore,  upon  the  principle  of 
numerous  decisions,  admissible  in  evidence  against  third  persons. 

Thirdly,  Because  the  entries  being,  as  it  is  submitted,  admissible  in  evidence  upon 
the  grounds  before  stated,  the  respondent  was  entitled  to  have  them  read  throughout. 

Fourthly,  But  independently  of  the  question  upon  the  admissibility  in  evidence  of 
the  entries  from  the  chartulary,  there  is  another  ground  upon  which  (as  was  observed 
by  Mr.  Baron  Richards,  in  delivering  his  judgment)  the  respondent  might,  if  [462] 
necessary,  insist  that  the  verdict  ought  not  to  be  disturbed.  An  issue  of  this  kind, 
directed  by  a  Court  of  Equity,  is  merely  for  the  purpose  of  informing  and  satisfying 
the  conscience  of  the  Court,  which  is  ultimately  to  form  its  own  decision  upon  the 
facts,  as  well  as  the  law  of  the  case.  When,  therefore,  the  finding  of  a  jury  upon 
such  an  issue  is  brought  under  the  consideration  of  the  Court,  upon  the  ground  that 
evidence  was  improperly  received  at  the  trial,  if  it  appears,  upon  a  review  of  the 
whole  case,  that  the  other  evidence  in  the  cause  was  sufficient  to  h.ave  led  the  jury  to 
the  conclusion  they  have  formed,  the  Court  will  not  send  the  cise  to  another  trial,  the 
result  of  which  ought  to  be  the  same  ;  but,  being  satisfied  th.it  the  conclusion  the  jury 
have  alreadj'  drawn  is  right,  will  act  upon  it. 

In  this  view  of  the  subject,  it  would  be  material  to  consider  the  nature  of  the 
evidence  on  the  one  side  and  on  the  other,  in  the  present  case,  independent  of  the 
chartulary. 

To  establish  the  existence  of  an  unvarying  unalterable  payment  in  lieu  of  tithes 
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from  the  year  1194  (the  time  of  legal  memory,)  the  cviflciifc  on  the  part  of  the 
appellant  consisted  merely  in  proof  of  the  non-render  of  tithes  in  kind,  in  respect  of 
this  farm,  during  the  recollection  of  any  living  person,  and  the  receipt  by  the  vicars 
of  this  parish,  since  the  year  17.54,  of  the  sum  of  51.  3s.  4d.  annually  on  St.  Thomas's 
I  >ay,  in  lieu  of  his  tithes. 

[463]  From  this  evidence,  un.supported  by  any  reputation  in  favour  of  its  being 
a  customary  and  ancient  payment,  or  by  any  mention  of  it  as  a  modus  or  fixed  pay- 
ment in  any  of  the  title  deeds  or  muniments  of  his  estate,  he  seeks  to  raise  the  pre- 
sumption that  it  had  existed  for  six  hundred  years. 

To  lepel  this  inference,  proof  (now  no  longer  objected  to)  was  given  on  the  part 
of  the  respondent,  that  the  payment  in  question  (which  was  for  the  small  tithes  alone) 
exceeded  by  much  the  probable  value  of  the  land  itself,  at  various  periods  about 
and  subsequent  to  the  time  of  legal  memory. — That  although  the  farm  in  question 
constituted  a  small  part  (not  more  than  a  six-and-twentieth)  of  the  whole  parish,  3-et 
that  this  payment  amounted  to  more  than  half  of  the  whole  estimated  value  of  the 
tithes  of  the  vicarage,  at  different  periods  within  the  time  of  legal  memory : — that  the 
non-render  of  tithes  in  kind  during  living  memory,  and  the  payment  of  a  regular 
annual  sum  in  lieu  of  such  tithes,  since  the  year  1754-,  (from  which  alone  the  presump- 
tion of  its  imraemoi'iality  was  attempted  to  be  raised,)  were  not  circumstances  peculiar 
to  Bagber  Farm  ;  but  that  on  the  contraiy,  all  the  other  farms  in  the  parish,  during 
the  whole  of  the  period  referred  to  by  the  appellant's  witnesses,  stood  precisely  in  the 
same  situation  ;  uniform  payments  in  respect  of  all  of  them  having  been  annually 
made,  in  consequence  of  a  general  notice  to  the  whole  parish : — That  they  were  all 
collected  on  the  same  day,  under  the  same  paper,  and  under  the  same  denomination. 
In  short,  that  there  was  no  distinction  whatever  between  the  paj^ment  in  question 
and  all  the  other  [464]  payments  (one  hundred  and  nine  in  nimil)er)  throughout  the 
parish.  If,  therefore,  the  payment  in  question  were  an  immemorial  and  unalterable 
one,  it  followed  from  the  same  evidence,  that  all  the  others  were  so  likewise ;  and 
consefjuently,  that  the  vicar,  in  the  year  1194,  received  fiiSl.  17s.  Gd.  for  his  small 
tithes  ;  when,  in  the  year  12i)l,  the  whole  vicarage  (including  the  glebe  and  the  other 
profits)  was  valued  only  at  101.  a  year,  and  in  1535,  the  vicarial  tithes  were  valued  at 
81.  Ifis.  3.}d.  only;  a  thing  wholly  incredible.  This  evidence,  therefore,  completely 
destroyed  tiie  slight  and  weak  presumption  raised  on  the  part  of  the  appellant ;  and 
as  it  irresistibly  proved,  that  the  payments  throughout  the  parish  could  not  have  been 
immemorial,  and  as  the  payment  in  respect  of  the  appellant's  farm,  was  not  distin- 
guishable from  the  othens,  the  jury  could  not  iiave  hesitated  to  draw  from  thence 
(without  the  assistance  of  the  ehartulary)  the  conclusion  that  the  a])pellant's  payment 
was  not  a  modus  or  immemoiial  paynjcnt ;  and  consequently,  no  fiather  satisfaction 
could  be  obtained  by  sending  the  case  to  a  new  investigation,  which  must,  or  at  least 
ought  to,  j)roduce  the  same  result. 

Sir  Sanuicl  Komilly,  and  Dauncey,  having  ai'gued  at  the  bar  for  the  appellant ;  and 
Fell,  Serjeant,  and  (lilloid,  for  the  respondent. 

12th  .June,  lf~>lG. — Lord  lOldon,  Chancellor,  now  delivered  judgment. — It  seems 
to  me,  that  this  is  a  ease  in  which  it  is  extremely  fit  that  whatever  judgment  may 
[465]  be  given  on  it,  the  reasons  upon  which  the  House  proceeds  should,  in  some 
measure  at  least,  be  stated  ;  the  degree  or  extent  to  which  reasons  are  stated  arc 
measured,  as  your  Lordships  know,  by  the  discretion  of  the  House  itself,  whether  it 
affirms  or  not.  I  shall  say  nothing  at  this  moment  as  to  any  proposition,  eitiier  for 
atlirmance  or  disaffirmance  of  the  judgment  which  I  shall  ])roposo  to  yoiu'  ];ordsliips  ; 
for,  considering  the  case  as  one  which  (however  we  may  dispo.se  of  it)  calls  upon  voui' 
Lordships  to  state  the  grounds  upon  which  we  act,  because  it  is  certainly  a  case  of 
very  considerable  inijiortanee  with  respect  to  other  cases  that  m;iy  arise  in  the  courts, 
I  find  it  impossible  within  th.it  sjj.ice  of  time  which  nuist  cl;i])se  between  the  jjresent 
time  and  one  o'clock,  when  the  .liidgcs  are  to  attend  on  important  busines.s,  to  address 
your  Lordshi[)S  so  fully  ;is  I  should  wish  to  do  to-day. 

My  Lords,  if  the  entries  in  this  book  have  been  pro])erly  received  in  evidence,  and 
if  the  effect  of  them  has  been  stated  to  the  jury  with  sufficient  accuracy,  there  is  an 
end  of  all  other  questions  in  this  cause;  beenuse,  I  think  I  may  venture  to  state  to 
your  Lordships,  that  at  least  I  have  found  no  noble  Lord  in  this  House  who  would 
have  any  inclination  of  ojiinion  that  this  verdict  was  wrong,  if  that  evidence  was 
properly  received.     If  that  l)ooU  was  improperly'  received,  or  its  effect  was  not   sljited 
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with  sufficient  accuracj'  to  the  juiy,  then  other  very  important  points  have  been  sub- 
mitted at  the  bar,  which  deserve  to  be  well  considered. 

I  understand  an  issue  had  been  granted  by  the  [466]  Court  of  Exchequer,  in  my 
Lord  Chief  Baron  Macdonald's  time.  And  upon  the  rehearing  of  the  cause,  the  Court 
continued  of  opinion  that  that  issue  should  be  tried  ;  and  I  consider  what  has  passed 
in  that  Court  since,  first  upon  the  motion  for  a  new  trial,  which  the  Court  granted, 
and  the  second  time,  upon  the  motion  for  a  new  trial,  which  has  been  refused,  as 
stating  the  opinion,  in  the  first  instance,  of  all  the  then  Judges,  and  in  the  last 
instance,  of  all  the  present  Judges  except  Mr.  Baron  Richards,  that  in  this  case  an 
issue  ought  originally  to  have  been  directed.  Where  there  has  been  an  appeal  against 
the  opinion  of  the  Court,  as  to  granting  such  an  issue,  it  would  be  extremely  improper, 
and  I  think  very  difficult,  in  this  case,  to  say  that  that  issue  was  not  granted  with 
propriety  originally  ;  and  I  should  certainly  feel  a  great  anxiety  to  abstain  from  saying 
any  thing  on  that  subject,  without  looking  through  the  record  in  the  Court  of 
Exchequer,  and  all  the  evidence  which  was  given  in  the  cause.  But  I  have  no 
difficulty  in  saying,  and  if  it  be  important  at  this  period  to  say  it,  I  desire  it  may  be 
understood,  that  after  now  about  forty  years  experience  in  the  profession,  I  take  it  to 
be  quite  clear  that  a  Court  of  Equity,  in  cases  of  this  sort,  as  well  as  with  respect  to 
all  cases  where  matters  of  fact  are  in  question,  has  a  right  itself  to  determine  upon 
the  fact,  without  the  intervention  of  a  jury.  I  very  readily  admit  that  the  exercise 
of  its  judicial  disci'etion  will,  in  many  cases,  make  it  its  duty  to  call  for  the  assistance 
of  the  verdict  of  a  jury  ;  but  I  can  never  admit  that  if  the  evidence  which  is  before 
a  Court  of  Equity,  is  satisfactory  upon  the  fact,  a  Court  of  Equity  is  bound  to  send 
[467]  any  such  case  to  a  jury ;  and  that  is  a  doctrine  which  I  conceive  to  be  as  clear 
in  matters  of  tithe  as  it  is  with  respect  to  any  other  matter  of  fact.  And  I  do  not 
hesitate  to  say,  that  in  the  view  I  have  taken  of  this  case,  if  it  had  come  here  originally 
by  appeal,  as  it  regarded  the  direction  of  issues,  it  appears  to  me  that  the  weight  of 
the  evidence,  independent  of  this  chartulary,  is  so  much  on  one  side,  that  at  least  I 
should  have  found  myself,  for  one,  under  great  difficulty  in  persuading  myself  to 
grant  an  issue ;  but  issues  have  been  granted,  and,  we  must  now  take  it,  properly 
granted. 

There  is  another  point  of  great  consequence  which  has  been  stated  at  the  bar,  and 
that  is  this : — It  is  said,  that  because  an  issue  has  been  granted,  if  evidence  has  been 
improperly  received,  there  ought  to  be  a  new  trial.  Now  that  is  a  point  on  which  I 
wish,  at  least,  to  reserve  myself,  provided  we  do  not  dispose  of  this  on  the  first  point. 

The  case  of  The  Minor  Canr/ns  of  St.  Paul's  was  a  case  that  not  only  received  the 
judgment  of  the  humble  individual  who  now  addresses  you  ;  but  it  was  afterwards 
brought  there  by  appeal,  and  this  House,  very  well  assisted  at  that  time,  concurred 
in  this  doctrine  at  least,  that  where  evidence  had  been  improperly  rejected  upon  the 
trial  of  an  issue,  yet,  that  if, — upon  looking  at  the  evidence  which  was  recorded  in 
the  Court  that  directed  that  issue,  and  looking  at  the  evidence  that  had  been  actually 
given  on  the  trial, — if  the  Court  of  Equity  itself  was  satisfied  that,  if  that  e\idence 
which  was  rejected  had  been  received,  and  the  verdict  had  been  the  [468]  other  way, 
it  could  not  have  pei'mitted  the  verdict  to  stand  ; — the  refusal  of  a  new  trial,  in  such 
eireum.stances,  was  a  refusal  according  with  the  proper  course  of  judicial  proceeding. 
In  that  case  of  The  Minor  Canons  of  St.  Paul's,  I  stated,  both  in  the  Court  below  and 
in  this  House,  that  I  thought  that  no  issue  ought  to  have  been  granted.  An  issue, 
however,  was  granted  ;  and  therefore,  I  thought  we  ought  to  consider  the  issue  as 
properly  granted,  as  there  was  no  appeal  against  it.  It  was  some  evidence  that  my 
opinion  was  not  very  wrong,  that  when  the  issue  first  came  on  to  be  tried,  I  think 
before  Lord  Kenyon,  or  perhaps  at  the  bar  of  the  Court  of  King's  Bench,  Lord 
Kenyon  disposed  of  it  very  speedily,  certainly  ;  for  he  said  there  was  nothing  to  try. 
However,  another  trial  was  granted,  which,  one  of  the  learned  counsel  now  at  the  bar 
must  recollect,  was  tried  at  the  bar  of  the  Court  of  Exchequer;  and  upon  that  trial, 
some  material  evidence  was  offered,  which  three  of  the  Judges  were  of  opinion  should 
not  be  received  ;  Mr.  Baron  Graham  was  of  opinion  it  ought  to  be  received.  The 
evidence  was  rejected  by  the  prevalence  of  opinion  ;  and  then  a  motion  was  made 
before  me,  sitting  in  the  Court  of  Chancery,  for  a  new  trial,  because  that  evidence  had 
been  rejected.  I  declared  it  then  to  be  my  opinion  that  Mr.  Baron  Graham  was  right, 
and  that,  if  I  had  tried  that  issue,  I  should  have  admitted  that  evidence  ;  but  I  also 
stated,  that  considering  what  are  the  peculiar  duties  of  a  Court  of  Equity,  considering 
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what  is  the  particular  purpose,  aiul  the  particular  view  with  which  it  calls  for  the 
assistance  of  a  jury,  it  appeared  to  me,  that  it  would  be  quite  a  monstrous  doctrine 
to  say  that,  the  oliject  being  to  [469]  satisfy  the  conscience  of  a  Court  of  Equity,  in 
order  to  satisfy  its  conscience,  a  Court  of  Equity  should  direct  a  new  trial,  when  it 
saw,  upon  the  etiect  of  all  the  evidence  taken  together,  that  if  the  verdict  was  given 
the  other  way,  its  conscience  would  not  only  not  be  satisfied,  Init  would  be  dissatisfied, 
and  the  Court  would  be  unable  to  confirm  it.  It  seems  to  follow,  then,  that  if  evidence 
is  rejected  which  ought  to  be  received, — and  you  will  not  grant  a  new  trial,  because 
that  evidence  is  rejected, — that  you  will  not  grant  a  new  trial,  because  some  particular 
evidence  is  received,  if,  putting  that  out  of  the  case,  you  come  to  the  same  conclusion, 
with  respect  to  the  satisfaction  of  the  mind  of  a  Court  of  Equity  upon  the  other 
evidence  which  was  received,  regard  being  had  to  all  the  other  evidence  in  the  cause 
in  the  Court  below.  I  say  simply  thus  much  to-day,  because  I  wish  upon  these  two 
points  to  have  it  at  least  understood,  if  my  opinion  is  worth  regarding,  that  it  is  most 
indisputably  clear,  that  a  Court  of  Equity  may  decide  tithe  causes  as  well  as  others, 
without  directing  issues.  It  will,  of  course,  use  an  anxious  and  a  careful  exeicise  of 
discretion,  in  i-efusing  or  not  refusing  issues  ;  but  if  there  prevails  anywhere,  a  notion 
that  it  is  incumbent  upon  a  Court  of  Equity  tiying  tithe  causes,  whenever  there  is  a 
question  of  fact,  to  send  the  case  to  the  Jury,  I  must  declare  that  that  is  a  doctrine 
contradicted  b}'  my  experience,  anil  the  whole  administi'ation  of  the  law  for  a  long 
series  of  years. 

I  am  anxious  also,  if  we  should  happen  to  determine  this  particular  case  upon  the 
first  point,  (that  is,  if  we  should  happen  to  be  of  opinion  that  the  [470]  book  was 
admissible  in  evidence,  and  that  its  ett'ect  has  been  stated  to  the  jury  with  suHicient 
accurac}^)  to  protect  that  decision  against  any  inference  l)eing  attached  to  it,  as  if  we 
had  decided  what  a  Court  of  Ivjuity  would  or  would  not  do  if  that  evidence  ought  to 
have  been  rejected. 

Adjourned  till  the  next  day,  three  o'clock. 

13tli  June. — Lord  Kcdesdalc. — (Having  \ery  fully  stated  the  case,  going  minutely 
through  the  evidcTice,  both  parol  and  documentary,  beginning  with  the  ledger-book 
or  chartulaiy  of  (Tlastonbury  Aljbej',  an<l  noticing  the  various  points  which  had  arisen 
in  the  course  of  the  proceedings  below.) — The  objections  that  were  made  to  the 
admissibility  of  this  book,  were  of  three  descriptions  ;  first,  that  it  did  not  come  out 
of  the  proper  cu.->t()<ly  :  (that  however  seemed  not  to  have  been  pressed  upon  the  last 
trial ;)  secondly,  that  the  entries  in  these  books  were  not  evidence  of  the  matters,  in 
proof  of  which  they  were  proposed  to  lie  produced  ;  aiifl  thirdly,  (if  they  were  evidence 
of  those  matter.s,)  that  as  the}'  were  founded  on  what  is  commonly  called  res  inter 
alios  acta,  (that  is,  that  they  related  to  a  thing  with  which  the  owner  of  Bagljcr  Farm 
had  nothing  to  do,)  they  C(jukl  not  lie  oll'ci'ed  in  evidence  against  him. 

With  respect  to  the  book  itself,  many  observations  were  made  upon  it,  and 
particularly  as  to  its  containing  matter  not  afall  connected  with  the  posessions  of  the 
abbey  ;  anfl  there  seems  to  be  no  doubt  that  it  is  the  fact,  that  it  docs  contain  matter 
[471]  not  at  all  connected  with  the  possessions  of  the  abbey  ;  but  it  does,  howcvci', 
contain,  from  about  what  is  now  the  sixtecTith  i)age  to  a  very  considerable  extent  in 
the  book,  copies  of  a  variety  of  instruments  with  which  in  some  way  or  other  the 
abbey  might  have  h.id  concern,  and  such  as  are,  generally  speaking,  to  be  found  in  all 
hooks  of  this  description  :  for  the  Monks  weic  in  the  habit  of  transcribing  into  books 
of  this  sort  all  the  instruments  with  which  they  had  any  private  connection,  and  akso 
instrumerits  of  general  public  concern  ;  and  this  I  take  to  bo  the  nature  of  this  book. 
In  all  great  families  in  the  kingdom  who  have  any  thing  of  a  muniment  room,  they 
have  a  Iwok  of  that  descrijAion,  in  which  all  the  ancient  writings  belonging  to  the 
family  are  transeril)ed,  for  the  purpose,  as  far  as  they  may  answer  that  purpose,  of 
observati(jn,  and  of  more  ea.sy  lefeieuee  and  ready  ac(*ss,  th.m  the  oi-iginal  ;  and  such, 
I  take  it,  this  book  was.  In  order  to  make  it  evidence  for  a  |)articul;ir  iiurjwsc,  search 
was  made  at  the  Bishop's  Register,  with  the  object  of  ascertaining  whether  there 
existed  there  an  endowment  of  the  viear.ige,  and  no  such  endowment  was  found. 

The  book  jiroduced,  with  a  view  to  the  case  now  before  your  Lordships,  cont-ains 
transcri|)ts  or  entries  of  two  instruments,  if  they  may  bo  so  termed.  The  fir.st  i.i 
the  ordinance  of  the  bishop  and  chapter  of  Salisbur}',  upon  the  appro])riation  of  the 
church  of  Sturminstcr  Newton  to  the  abbey  of  Clastonbury.  Your  Lordsln'it^  will 
recollect,  that  subse(iuent  to  the  date  of  this  instrument  of  I ■_'()!),  in  the  reign  of  [472] 
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Eichaid  II.,  it  was  expressly  required  by  the  statute  of  the  15  Richard  II.,  eh.  fi,  that 
upon  every  ajjpropriation  there  should  not  only  be  a  temporary  vicar,  but  a  proper 
endowment  of  the  ^■ical■age,  ordained  by  the  diocesan.  Now  that  statute  I  apprehend 
to  have  been  a  statute  in  affirmance  of  that  which  was  really  the  proper  and  regular 
practice  long  before  ;  and  in  all  the  proceedings  for  the  purpose  of  appropriations,  it 
was  always  required,  unless  there  was  some  special  reason  to  the  contrary,  that  there 
should  be  a  vicar,  and  that  that  vicar  should  be  properly  endowed  ;  and  it  was  the 
duty  of  the  ordinary  to  take  care  that  that  should  be  done.  The  instrument,  of  which 
the  entry  referred  to  purports  to  be  a  copy,  is  the  ordination  of  the  bishop  and  chapter 
of  Sarum,  upon  this  appropriation  of  the  church  to  the  abbey  of  (llastonbury ;  in 
which  it  provides,  according  to  what  I  apprehend  was  concei\ed  to  be  the  duty  of  the 
ordinary,  that  there  should  be  a  ^'icarage,  which  should  be  of  the  value,  every  year,  of 
ten  marks,  to  let,  "  qw<e  valeat  annis  singulis,  ad  firmam  tradi  pro  decern  marcis  ad 
minus."  That  is  a  very  important  part  of  this  instrument,  supposing  it  to  be  an 
authentic  cop}'  of  an  authentic  instrument;  because  the  subsequent  instrument  is  in 
conformity  with  it,  and  is  also  in  the  book  from  which  this  instrument  is  taken.  That 
which  immediately  follows  is  entitled,  "  Ordinacio  Vicarie  de  Sturminster."  It  has 
been  observed,  that  that  title  was  probably  not  originally  in  the  book,  because  it  is 
written  in  a  small  compass  ;  and  that  the  copy  originally  terminated  there,  and  then 
that  the  other  immediately  followed,  and  that  these  [473]  words,  "  Ordinacio  Vicarie 
de  Sturminstre,"  were  afterwards  added.  But  if  your  Lordships  look  through  the 
book,  you  will  see  that  all  the  titles,  almost,  are  exactly  in  the  same  way ;  however, 
it  does  not  seem  very  important  whether  it  was  added  afterwards  or  not. 

The  entry  of  the  second  instrument  commences  with  these  words  : — "  Porciones 
ecclesiaj  de  Sturmynster  assignate  vicarie  ordinande  in  eadera  perpetuis  temporibus 
duratui^ ; "  then  it  expresses  the  several  articles.  Upon  this  it  was  observed,  that  this 
rather  imported  that  it  was  an  assignment  of  that  which  was  to  be  gi\en  to  the  vicar, 
to  be  named  and  ordained ;  and  that  therefore  it  was  previous  to  the  actual  endow- 
ment. Now  I  take  it,  that  is  in  perfect  conformity  to  the  instrument  which  precedes 
it ;  that  is,  in  order  to  complete  that  which  was  required  by  the  foimer  instrument, 
and  to  render  the  appropriation  complete ;  for  if  the  allowance  of  the  appropriation 
by  the  bishop,  contained  a  provision  that  the  vicarage  should  l>e  endowed  to  a  certain 
extent,  and  that  endowment  was  not  made,  the  consequence  was,  that  by  law,  as  I 
take  it,  the  appropriation  was  void.  And  therefore,  although  it  has  been  held  in  later 
times  that  after  a  lapse  of  years,  where  there  has  been  constant  enjoyment  it  will  be 
presumed  that  all  which  was  to  have  been  done,  was  rightty  done,  although,  as  far  as 
appears,  it  was  not  rightly  done  ;  yet,  I  apprehend,  that  as  the  laws  then  stood,  as  they 
are  to  be  collected  from  our  law  books,  if  the  vicarage  was  not  endowed  according  to 
the  terms  [474]  of  the  bishop's  ordinance  upon  the  subject,  the  appropriation  was, 
ipso  facto,  void.  It  therefore  was  of  the  highest  importance  to  the  abbey  of  Glaston- 
bury, to  preserve  the  memorial  of  the  ordination,  and  the  form  of  that  which  they 
did  in  pursuance  of  the  appropriation,  in  making  a  provision  for  the  vicar,  to  shew 
that  it  corresponded  ■with  the  terms  required  by  the  permission  given  by  the  l>ishop 
for  the  appropriation.  Now,  supposing  that  these  are  copies  of  two  authentic  instru- 
ments, they  are  copies  of  two  contemporaneous  instruments ;  that  is,  so  far  contem- 
poraneous, as  that  one  immediately  followed  the  other,  in  order  to  complete  the 
substance  of  the  former.  It  was  essentially  necessary  that  there  should  be  set  out 
the  value  of  the  diftereut  articles  of  which  the  vicarage  was  to  be  composed  in  the 
second  instrument ;  and  that  accounts  for  the  difference  in  this  respect,  between  this 
which  may  be  considered  an  endowment,  and  what  is  commonly  the  form  of  the 
endowment,  because  an  endowment  is  usually  made  by  the  bishop  himself,  ordaining 
what  it  is  that  the  vicar  shall  have,  or  in  the  instrument  by  which  the  bishop  allowed 
of  the  appropriation.  He  did  not  usually  require  a  specific  sum  to  be  appropriated  to 
the  purpose  of  the  vicar,  but  simply  required  that  an  endowment  should  be  made. 
That  appears  to  have  been  the  common  form,  especially  after  the  15th  of  Richard  II., 
which  requires  that  there  shall  be,  in  every  license  of  mortmain  for  the  purpose  of 
such  an  appropriation,  a  provision  that  the  vicar  shall  be  competently  endowed.  Then 
this  instrument,  thus  following  the  other,  ordains  that  there  shall  belong  to  the  vicar 
a  certain  [475]  house  and  garden,  and  certain  land  and  housebote,  haybote  and  firebote, 
in  the  wood  of  the  lord,  and  common  of  pasture,  which  the  rectors  had  been  used  to 
have,  and  pasture  for  sheep  and  oxen,  and  the  tithes  of  wool,  of  the  value  of  6s.  8d.  : 
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the  tithes  of  lambs,  of  the  value  of  1 2s.  6d.  ;  the  tithes  of  calves,  of  the  value  of 
6s.  4cl.  ;  and  he  was  to  have  also  two  calves  of  tlie  Hock  of  the  lord,  and  one  from 
another  house  ;  it  does  not  appear  what  they  were  for ;  and  he  was  also  to  have  tithes 
of  some  other  articles,  the  values  of  all  which  are  set  out  in  this  instrument,  and  they 
amount  in  the  whole  to  the  sum  of  51.  15s.  8d.  The  other  articles  that  composed  the 
value  of  the  vicarage  are,  31.  6s.  4d.  for  the  glebe  and  common  pasture;  41.  9s.  lid. 
for  the  oblations,  mortuaries,  purifications,  anrl  so  on  ;  and  then  it  appears,  that  fifty- 
one  acres  of  arable  land  were  set  out  for  the  glebe,  which  glebe  is  estimated,  I  think, 
at  31.  6s.  4d.  The  whole  of  these  things  taken  together,  produce  131.  lis.  lid.  ;  the 
charges  deducted  are  31.  19s.  5Jd.  ;  and  the  net  value  is  91.  12s.  o^d. 

Now  the  first  question  is  this :  whether  this  instrument,  so  produced,  or  that  this 
copy  so  pi-oduccfl,  ought  not  to  have  lieen  admitted  in  evidence.  And  then  a  previous 
consideration  arises,  whether,  supposing  the  original  had  been  forthcoming,  the 
original  itself  would  have  been  evidence.  Now  it  should  be  observed,  that  this  is  not 
offered  in  evidence  for  the  purpose  of  establishing  a  particular  fact,  but  as  evidence  to 
rebut  presumption,  which  the  appellant  called  upon  the  jury  to  draw  as  an  inference 
from  [476]  the  evidence  which  he  produced,  of  payments  from  the  year  1754,  that 
those  payments  were  immemorial  payments.  In  order  to  rebut  that  presumption,  the 
vicar  produces  evidence  to  shew  that  these  cannot  have  been  immemorial  payments, 
and  that  the  jury  ought  rather  to  presume  the  other  way  ;  that  is,  they  must  presume 
from  what  appears  to  be,  according  to  reputation,  the  valuation  of  the  whole  living  at 
a  certain  time,  the  value  of  the  whole  of  the  vicarage  at  another  time,  the  value  of 
the  whole  of  the  vicarage  at  a  third  time,  and  the  value  of  a  particular  parcel  of  land 
within  the  same  district  at  another  time,  that  51.  3s.  4d.  was  so  infinitely  beyond  the 
actual  value  of  the  tithes  of  this  particular  farm  (Bagber)  in  the  reign  of  Kichard  the 
first,  that  it  was  impossible,  whatever  the  jury  might  presume  from  the  other  evidence, 
that  it  could  be  an  immemorial  payment.  That  is  the  nature  of  the  evidence,  and 
according  to  that  which  was  contended  for  on  the  part  of  the  respondent,  it  seems 
that  the  object  of  it  was  to  prove,  adopting  the  language  used  constantly  in  the  Court 
of  Exchequer,  that  this  was  too  rank  ;  because  von  never  can  meet  directly  by  instru- 
ments, the  ca.se  of  the  \r,irty  setting  up  a  modus,  for  yon  never  can  prove  directly  what 
was  the  value  of  the  several  articles  in  the  time  of  iiichard  the  first :  it  can  be  done  only, 
therefore,  liy  that  whicli  shews  what  was  reputed  to  be  the  value  of  those  articles ; 
and  I  apprehend,  that  in  respect  of  that  which  is  matter  of  leputation,  its  being  res 
inter  alios  acta,  does  not  form  any  objection  to  the  admissibility  of  the  evidence. 

[477]  Now  this  seems  to  have  been  completely  admitted  in  this  very  case,  in 
respect  of  other  parts  of  the  evidence,  for'  no  objection  was  taken,  on  the  gi'ound  of 
its  being  res  inter  alios  acta,  to  the  taxation  of  Pope  Nicholas,  which  is  just  as  much 
res  inter  alios  acta;  it  is  a  thing  with  which  the  occupiers  of  land  in  this  parish  had 
nothing  at  all  to  do.  But  that  taxation  is  evidence  of  this, — of  the  rate  and  value  at 
which  the  persons  employed  in  that  taxation  thought  fit,  at  that  time,  to  estimate 
the  living. 

So  as  to  the  sum  |)aid  in  the  reign  of  lien.  VIIl.  it  is  proved  by  exactly  tlie  same 
thiTig,  (the  Survey)  whicii  is  c(|ually  res  inter  alios  acta,  Init  that  has  constantly  lieen 
admitted  for  the  purpose  of  shewing  what  was  the  value  of  the  whole  of  the  rectory 
or  vicarage  at  the  time  of  that  survey  ;  not  for  tiie  purpose  of  shewing  precisely  what 
was  the  v;ilue,  but  what  was  the  sum  which  the  person  who  made  that  estimate  con- 
sented to  adoj)t  as  the  value,  and  therefore,  as  liearing  a  pi'oportion  to  the  real  value, 
from  which  a  jury  might  fairly  ilraw  an  inference,  what  was  the  whole  amount. 

The  same  may  l)e  said  of  the  inquisition  on  the  writ  of  ad  quod  damiunn,  in  the 
37tli  Kdward  III.  which  relates  to  other  lands,  and  lands  with  which  the  occupier  of 
Hagber  Farm  had  no  concern,  to  which  he  was  no  party.  It  was  ics  inter  alios  acta  ; 
but  it  was  admitted  as  evidence,  that  at  that  time  the  reputation  was,  that  the  value 
of  so  many  acres  of  land  was  so  much,  in  lliat  flistriot  ;  and  from  that  evidence  [478] 
the  jury  were  called  upon  to  draw  their  inference.  And  that  ;ii)))lics  to  this  ])rop(isi 
tion  :  Supposing  the  original  instruments,  of  which  copies  ai-c  said  to  be  contained  in 
this  liook,  could  have  been  ]iroduced,  I  take  it  they  would  have  stood  ex.actly  u])on 
the  sam(!  footing  as  the  taxation  of  I'opc  Nicholas,  as  the  in(|uisition  on  the  writ  of 
ad  quod  damnum,  as  the  survey  of  llem-y  \'III.  or  a  variety  of  other  evidence. 

If  old   leases  could  have  been  |)i'oduccd  of  lands  in  this  jiarish,   not   of   Haglicr 
Farm  only,  l)ut  of  other  huuls  in  the  parish,  from  which  the  general  value  of  land 
K.v.  Div.  II.— 6 
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could  be  fairly  drawn  as  an  inference  by  the  jury,  that  would  be  evidence  properly 
submitted  to  the  jury  upon  that  subject ;  because  it  is  evidence  of  what  is  niattei' 
necessarily  of  reputation,  upon  which  we  can  bring  no  precise  proof,  but  which  is  to 
be  left  to  the  jury  as  matter  of  presumption,  to  rebut  the  presumption  insisted 
upon  by  the  other  party  for  the  purpose  of  inducing  the  juiy  to  infer  from  the 
constant  pa\'ment  from  1754,  of  this  same  sum  of  money,  that  it  was  a  payment  by 
way  of  modus,  which  had  existed  before  the  time  of  memory. 

This  being  the  view  which  I  take  of  the  subject,  the  only  question  then  is, — Is 
this  book  evidence  of  these  two  instruments,  produced  as  it  is?  Certainly,  if  the 
originals  could  be  produced,  it  would  not  be  evidence,  because  it  would  not  be  the 
best  evidence  which  could  be  had  ;  but  search  having  been  made,  the  originals  [479] 
have  not  been  found  ;  and  as  has  been  very  justly  observed  by  the  greatest  authority,  if 
we  are,  because  original  instruments  cannot  be  found,  to  shut  our  eyes  to  evidence  of 
an  inferior  description,  we  shall  do  constant  injustice.  Where  a  record  is  lost  from 
accidental  injuries,  from  the  destruction  time  produces,  from  embezzlement,  from  the 
carelessness  or  inattention  of  persons  having  had  the  possession  of  it,  or  from  various 
other  circumstances,  so  that  it  cannot  lie  found,  (and  we  know  that  in  a  variety  of 
cases  evidence  of  the  titles  of  persons  is  incapable  of  being  produced,)  an  inference 
is  always  drawn  from  the  secondary  evidence  of  other  circumstances,  from  which  a 
jury  is  called  upon  to  presume  that  of  which  no  direct  evidence  can  be  shewn. 

The  next  question  then  is,  whether  this  is  that  best  evidence  next  to  the  produc- 
tion of  the  particular  instrument.  I  take  it  to  be  clearly  the  next  best  evidence  : 
perhaps  evidence  still  less  weighty  or  conclusive,  if  no  better  could  have  been  produced 
would  have  been  admitted,  and  might  have  been  sutticient ;  but  this  is  clearly  the  next 
best  evidence  to  the  production  of  the  instrument  itself,  or  the  production  of  the  entry 
of  such  instrument  in  the  register  of  the  bishop,  where  search  has  been  made  and  no 
such  thing  can  be  found. 

What  is  this  evidence  ?  These  two  instruments  are  copied  by  persons,  probably 
some  of  the  monks  of  the  abbey  of  Glastonbury,  amongst  the  ancient  muniments  and 
instruments  concerning  their  abbey.  [480]  Why  are  they  copied  1  they  are  copied 
because  it  is  important  to  the  abbey  to  preserve  them.  We  ought  to  presume  they 
are  faithfully  copied,  for  the  same  reason  ;  there  is  nothing  to  induce  an  unfaithful 
transcript  of  them,  and  there  is  therefore  every  reason  to  presume  them  faithful 
transcripts  ;  they  are  found  in  a  situation  in  which  such  transcripts  are  likely  to  be 
kept,  and  where  being  found,  they  must  be  considered  as  of  weight  and  authority. 
The  second  instrument  is  impoitant,  highly  important,  to  the  abbey  itself.  The  first 
instrument  is  important  to  them,  as  it  allowed  of  an  appropriation,  and  contained  the 
express  provision  that  that  appropriation  should  be  followed  by  an  endowment  to 
a  certain  specified  extent.  It  was  important  to  them  to  pieserve  evidence  that  they 
had  made  an  endowment  to  that  extent ;  for  it  was  by  having  made  an  endowment 
to  that  extent,  that  the  impropriation  was  good,  and  not  void.  Then  it  was  important 
to  them  that  the  statement,  with  respect  to  these  values,  should  be  correct,  and 
particularl}'  that  they  should  state  them  high  enough,  because  they  were  to  make  an 
endowment  to  the  amount  of  ten  marks  at  least ;  and  being  to  make  an  endowment 
of  that  amount,  is  it  to  be  credited  that  if  one  comparatively  little  farm,  this  farm  of 
150  acres  in  Bagber,  paid  nearly  as  much  at  that  time  when  this  endowment  was 
made,  as  the  sum  at  which  they  valued  all  those  tithes,  that  that  circumstance  should 
not  have  been  stated  in  this  instrument,  and  that  the  tithes  of  the  whole  parish  would 
be  valued  at  the  sum  at  which  they  are  stated  hei'C,  which  is  very  little  more  than 
this  one  farm,  and  certainly  not  so  [481]  much  as  the  receipts  for  Joyces's  land  amounted 
to,  for  they  are  71.  odd,  putting  all  the  rest  out  of  the  question '?  It  is  therefore,  in 
my  mind,  decisive  that  it  is  properly  evidence,  and  that  it  is  conclu.sive  evidence  upon 
the  subject.  There  is  another  thing  which  results  from  this  evidence,  which  is  this, 
that  if  you  take  the  first  instrument,  which  is  the  bishop's  license  for  the  appropriation, 
it  is  clear  from  that  that  the  appropriation  is  within  the  time  of  legal  memory.  The 
form  of  the  issue  is,  that  for  time  immemorial  this  had  been  paid  to  the  vicar.  Now 
certainly,  in  the  manner  in  which  questions  of  this  kind  are  tried  before  a  jury  for  the 
information  of  the  conscience  of  a  Court  of  Equity,  that  circumstance  ought  not  to 
prejudice  the  appellant,  and  therefore  it  ought  to  have  been  indorsed  upon  the  postea, 
supposing  the  jurj'  had  found  for  the  appellant ;  that  is,  it  ought  to  have  been  indorsed 
upon   the  postea,  that  although   this  was  an  issue  to  try  whether  this  had  been 
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inniicmorially  |);iiil  tu  tlic  vicar,  the  vicarago  was  foiiiiiled  within  the  time  of  nieniory, 
and  therefore  it  could  not  have  been  iuimonioriaily  paid  to  the  vicar,  yet  that  it  was 
an  immemorial  payment ;  it  might  be  to  the  rector,  but  not  to  the  vicar.  Eut  in  this 
instrument,  by  which  the  particulars  of  these  tithes  are  allotted  to  the  vicar,  no  notice 
whatsoever  being  taken  of  this  payment,  it  is  impossible  to  suppose  that  it  could  have 
been  actually  a  payment  made  to  the  rector,  that  is,  to  the  abbot  and  convent  enjoying 
the  lectory  ;  it  is  a  thing  which  thej^  were  not  in  the  receipt  of,  because  if  they  had 
been  in  the  receipt  of  it,  it  must  have  been  specified  as  a  separate  and  distinct  article, 
[482]  in  consequence  of  its  considerable  amount  in  reference  to  the  whole  of  what  they 
were  supposed  to  have. 

It  strikes  me  that  there  can  be  no  doubt  that  these  two  instruments,  taken 
together,  would  of  themselves  have  been  important  evidence,  capable  of  being  received 
for  the  purpose  for  which  they  were  oti'ered,  if  they  had  been  originals  ;  and  that  as 
the  originals  could  not  be  found,  this  was  the  best  evidence,  under  the  circumstances 
of  this  case,  that  could  be  offered,  and  that  therefore  they  were  properly  received  in 
evidence  upon  this  subject. 

It  was  objected  that  there  was  an  observation  made  by  the  Judge  which  might 
have  the  ofi'cct  of  misleading  the  jury,  namely,  that  the  second  instrument  wa.s  con- 
temporaneous with  the  endowment.  I  really  think  that  that  (even  supposing  the 
ground  upon  which  the  abjection  was  made  had  lieen  more  substantial,)  was  little 
more  than  cavilling  about  words,  because  what  does  a  judge  mean  by  contemporaneous  1 
the  jury  would  not  necessarily  understa}Kl  him  to  mean  exactly  at  the  same  moment, 
1)ut  that  is  was  an  instiument  of  about  the  .same  time  :  but  I  apprehend,  that  really' 
if  the  expression  was  to  be  taken  critically,  contemporaneous  would  bo  a  true  descrip- 
tion of  it ;  for  it  is  an  instrument  which,  in  its  form,  seems  to  import  that  it  preceded 
the  actual  endowment  of  a  vicar,  as,  in  the  terms  of  it,  it  purpoits  to  be  a  provision 
for  a  vicar  to  be  ordained  ;  and  the  observations  made  on  the  part  of  the  appellant, 
on  those  words,  make  directly  the  other  way,  [483]  and  shew  that  a  second  instrument 
was  made,  and  that,  upon  that  second  instrument,  the  vicar  was  endowed  ;  and  it  is 
observable,  that  the  nomination  of  the  vicar  was,  l)y  the  terms  of  the  appropriation, 
in  the  abbey  and  convent  of  (Jlastonbury. 

Another  consideration  is,  supposing  there  was  any  real  objection  to  the  admis.sion 
of  this  ])articular  evidence,  what  is  to  be  done  upon  the  application  for  a  new  tiial  of 
this  issue.  An  issue  of  this  description  is  directed  for  the  purpose  of  informing  the 
Court  upon  the  subject;  and  that  is  clear  because  it  is,  in  the  terms  of  the  order 
directing  the  issue,  directed  that  any  special  matter  should  be  indorsed  upon  the 
postea ;  the  consequence  of  that  is,  that  you  are  to  considci'  it  not  simply  as  a  verdict 
upon  the  record,  upon  which  verdict  judgment  is  to  be  pronounced, — for  upon  that 
record  no  judgment  is  pronounced, —  but  you  are  to  consider  it  as  the  result  of  the 
finding  of  a  jury,  .satisfying  the  Court,  upon  the  view  they  have  had  of  the  subject, 
that  they  have  had  a  right  view  of  it,  taking  it  in  the  whole.  Now  when  I  look  at 
this  case,  and  see  what  other  evidence  was  l)efore  the  juiy,  and  the  import  of  this 
particular  evidence,  it  docs  appear  to  me  to  be  abundantly  sutlicient  to  warratit  the 
verdict  of  the  jury  ;  for  the  jury  were  called  upon  to  establish  this  as  a  modus,  u])on 
the  simple  fact  of  |)aymenl,  under  the  circumstances  which  I  have  stated,  and  which 
are  the  slightest  that  ever  1  remember  in  a  case  of  this  description,  because  there  is  no 
evidence  whatsoever  of  a  distinct  jiaymcnt'  as  for  a  modus.  The  evidence  whicii  was 
biought  out  upon  the  eioss-[484]  c.vamination  of  the  witness  Mooie,  wiio  ])roved  the 
payments,  demonstrates  that  exactly  tiie  same  evidence  might  be  offered  for  every 
farm  in  the  ])arish,  to  the  amount  of  about  701.  a  year.  That,  therefore,  was  the 
slightest  possible  evidence  upon  which  a  jury  could  raise  a  presumption  that  these  were 
immemorial  ])aynients. 

Then,  to  rebut  that  presumption,  besides  the  lalc  paper,  thcic  arc  the  t.ixalinn  of 
pojjc  Nicholas,  the  writ  of  ad  quod  damnum,  and  the  Survey,  in  2litli  Hen.  Vlll.  ;  .ill 
of  which  nuist  have  been  founded  upon  the  grossest  error,  if  that  which  is  contended 
for  by  the  ap])cll.int  in  this  case  is  really  trm^  that  this  was  an  immemorial  paynicnl 
from  before  the  close  of  the  reign  of  Richard  1.  Then  the  jury  nnist  have  dr.iwn  from 
this  an  inference,  that  the  judgment  they  might  otherwise  have  given  from  the  fact  of 
long  continued  payment,  was  a  i)resumption  which  they  could  not  consciontiou.sly 
entertain.  If  so,  the  verdict  of  the  jury,  ;us  it  st.inds,  supposing  this  to  li.'i\e  been 
improperly  admitted  in  evidence,  still  was  perfectly  warranted  by  the  evirleiuc  before 
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them  ;  unci  being  so  clearly  warranted  bj'  the  evidence  before  them,  the  result  of  that 
is,  that  the  conscience  of  the  Court  of  Equity  is  sutticiently  informed  upon  the  subject, 
and  consequently,  there  is  no  reason  for  directing  a  new  trial  in  this  case  ;  therefore, 
it  does  seem  to  me  right  to  atiirm  the  order  of  the  Court  of  Exchequer,  refusing  the 
new  trial. 

I  have  gone  thus  at  length  into  this  case,  be-[485]-cause  it  is  a  ease  of  very  con- 
.sidei-able  impoitance,  with  reference  to  the  trial  of  issues  of  the  same  nature.  I  am 
perfectly  satisfied  that  the  l)ook  called  the  Chartulary  was  properly  received  in  evidence, 
under  all  the  circumstances  ;  and  I  am  equally  satisfied,  that  if  the  evidence  was  not 
properly  received,  the  Court  have  done  right  in  not  granting  a  new  trial. 

Lord  Chancellor. — I  hope  I  shall  be  able  to  bring  within  a  very  nai-row  compass 
what  I  have  to  ofler  to  your  Lordships  attention  This  suit  was  instituted  about 
twelve  years  ago,  and  the  question  before  us  at  this  day  is,  whether  a  third  trial  should 
be  granted  of  the  issues  directed  by  the  Court  of  E.x'chequer,  where  there  have  been 
two  former  trials  ;  one  of  which  has  terminated  in  a  verdict  for  the  appellant, 
establishing  the  existence  of  a  modus  in  this  parish,  the  verdict  upon  the  second  trial 
being  found  for  the  respondent,  and  thereby  asserting  that  no  such  modus  had  existed. 
And  although  this  cause  has  endured  twelve  years,  \'et  if  your  Lordships  are  of 
opinion  that  it  has  not  finally  been  satisfactorily  decided  in  point  of  fact,  or  that  there 
has  been  any  material  miscarriage  in  point  of  law,  regard  being  had  to  the  nature  of 
this  question  as  a  question  arising  in  the  course  of  a  cause  in  a  Court  of  Equity, 
undoubtedly  you  must,  whatever  you  maj'  feel  about  it  as  to  the  parties,  subject 
them  to  the  consequences  of  a  further  investigation  of  the  subject. 

[486]  This  was  a  bill  filed  hy  a  vicar  making  a  claim  of  those  tithes  in  kind  which 
ai'e  called  vicarial,  which  he  asserted  he  was  entitled  to  under  some  endowment, 
either  produceable,  or  the  contents  of  which  must  be  now  inferred.  My  Lords,  the 
defendants  in  the  cause  in  the  Exchequer  were  twenty  in  number,  and  they  had  this 
very  .singular  case  to  support ; — for  I  believe  no  instance  in  the  histoiy  of  any  parish 
in  this  country  can  be  produced,  in  which  the  same  thing  was  to  be  supported  ; — that 
all  this  parish  with  the  exception  only  of  what  relates  to  the  corn  tithes  was  covered 
by  moduses,  those  moduses  amounting  altogether  to  between  601.  and  701.  a  year  ;  and 
that  therefore,  the  vicar  of  this  parish  must  be  considered  as  having  been  entitled  to 
moduses  for  681.  a  year,  represented  as  being  contracts  made  for  valuable  consideration, 
so  long  time  ago  as  the  time  of  Richard  L,  and  that  too  excluding  corn  and  grain.  So 
that  you  are  to  imagine  that  the  value  of  the  tithes  of  this  parish  in  the  reign  of 
Eichard  L  were  such,  that  tithes,  which  did  not  include  either  the  tithable  matter 
called  corn,  or  the  tithable  matter  called  grain,  appertained  to  the  \icar,  in  the  shape 
of  pecuniary  compensation,  to  the  amount  of  681.  a  year.  AVe  know  what  the  value 
of  money  was  at  that  period,  but  we  must  also  throw  into  the  scale  the  probability 
that  the  rector  was  to  have  the  tithe  of  corn  and  grain  too.  To  be  sure,  if  thei'e  was 
a  vicarial  tithe,  in  the  sense  in  which  I  use  the  word,  equal  to  the  sum  of  681.  in  the 
time  of  Kichard  L,  the  tithes  of  corn  and  grain  being  also  of  such  value  as  you  may 
be  pleased  to  attribute  to  them,  in  the  time  of  Richard  the  first,  I  hardly  know  [487] 
any  gentleman  who  would  not  have  w-ished  to  be  the  subject  of  ordination  to  Stur- 
minster  Newton,  I  mean  at  this  day,  provided  these  moduses  cainiot  stand  ;  for  what 
must  the  value  of  the  tithes  be  now  1 

It  was  stated  on  the  part  of  the  appellants  in  the  Court  of  Exchequer,  that  from 
time  of  which  the  memory  of  man  is  not  to  the  contrary,  they  or  their  predecessors 
had  paid  these  moduses,  and  that  therefore  the  vicar  had  no  claim  to  tithes  in  kind. 
My  Lords,  I  take  it  from  the  judges  report  to  have  been  proved,  in  the  Coui't  of 
Exchequei-,  that  as  far  as  memory  goes,  the  ^-icai-ial  tithes  had  not  been  paid  qua  tithes, 
but  that  there  had  been  money-payments  made  throughout  the  whole  of  the  parish, 
not  foi'getting  the  distinction  between  the  Meads  and  the  other  parts  of  the  jjarish  ; 
and  the  matter  appears  to  rest,  on  the  part  of  the  defendant,  with  this  evidence  of 
non-payment  of  tithe  in  kind  for  that  period.  There  was  produced  in  the  Court 
of  Exchequer  the  paper,  which  Mr.  Justice  Chambre  thought  proper  to  reject  when 
it  was  ottered  in  evidence  on  the  first  trial,  called  a  Rate  Paper  ;  and  it  has  been  stated 
to  us  from  the  bar,  that  the  use  made  of  that  rate-paper,  in  the  Court  of  Exchequei-, 
was  not  such  as  has  been  made  upon  the  second  trial  in  the  country,  namely,  not  to 
deduce  from  the  whole  of  the  contents  of  this  rate-paper,  what  might  be  inferred 
legally  as  to  any  particular  farm  mentioned,  with  i-eference  to  the  rate  paid  foi'  that 
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farm  ;  but  that,  reddendo  singubi  singulis,  they  stated  it  to  be  a  paper  which  had  this 
peculiar  species  of  application,  that  what  was  mentioned  as  to  farm  A.,  had  a  distinct 
application  to  farm  A.  ;  [488]  and  what  was  mentioned  as  to  farm  B.,  had  relation  to 
farm  B.  only,  and  so  on.  Now  though  it  appears  to  me  to  be  a  most  important 
paper,  and  that  it  is  evidence,  yet  I  consider  it  so  with  quite  a  dift'erent  application  : 
For  as  the  decision  in  the  case  of  The  Minor  Canons  of  Saint  Paul's  was,  that  the 
rate-paper  by  which  the  collection  was  made,  which  in  that  case  was  a  most 
material  paper,  was  taken  as  evidence  with  this  view,  that  it  must  be  contended 
that  the  payments  there  mentioned  were  all  customary  payments,  or  that  it  might 
rationally  be  inferred  that  none  of  them  were  so,  (for  they  must  all  be  one  or  the 
other ; )  so  this  paper  appears  to  me  not  only  to  have  been  admissible  evidence,  but 
most  extremely  important  evidence  on  this  issue  when  applied  in  the  same  way. 

Then,  supposing  that  that  evidence,  with  Pope  Nicholas's  taxation,  the  inquisition 
on  the  writ  of  ad  quod  damnum,  and  the  Ecclesiastical  Survey,  was  all  that  had  been 
before  the  Court,  I  cannot  help  entertaining  the  dilHculty  which  I  expressed  yester- 
day, (but  which  must  have  no  influence  upon  your  Lordships  decision  upon  this 
matter,  further  than  I  can  apply  it  u])on  another  principle  ; )  for  I  think  it  is  matter 
of  surprise  that  an  issue  should  have  been  directed,  because,  independent  of  the 
evidence  of  the  chartulary,  there  appears  to  have  been  demonstrative  evidence  that 
these  payments  could  not  be  moduses  ;  and  I  take  the  liberty  to  repeat,  (because  I 
should  be  extremely  sorry  that  there  should  be  introduced  into  a  Court  of  Equity, 
by  any  one,  such  a  notion  as  that  because  they  have  [489]  before  them  the  trial  of  a 
fact  which  may  be  tried  by  a  jury,  therefore  it  shall  be  tried  l)y  a  jury,)  that  that  is 
not  the  principle  uijon  which  Courts  of  Equity  have  ever  proceeded.  These  issues 
however  were  directed,  and  they  went  down  to  trial.  On  that  occasion  Mr.  Justice 
Chambre  was  of  opinion  that  this  rate-paper,  which  I  think  so  clearly  admissible,  and 
80  highly  important,  was  not  receivable  ;  he  was  also  of  opinion,  that  the  i-ecves 
accounts,  which  I  lay  out  of  the  question,  were  not  receivable ;  and  he  was  also  of 
opinion,  that  that  which  1  call  the  Chartul.iry  ought  not  to  ))c  received.  A  motion 
was  made  for  a  new  trial,  (the  Court,  it  should  be  observed,  has  been  repeatedly 
changed  in  its  constituent  members  while  the  cause  was  pending,)  and  they  were  of 
opinion  that  the  chartulaiy  and  the  rate-paper  were  evidence.  There  appears  to  be 
some  difference  of  conception  at  the  bar  as  to  what  was  the  extent  of  their  opinion, 
as  whether  the  chartulary  was  admissible  only  as  evidence,  or  whether,  when  admitted, 
it  was  t<)  have  any  oliect  upon  the  cause.  I  can  only  .say,  that  if  I  had  licen  sitting 
in  a  Court  of  Ecpiity,  and  thought  the  evidence  com])etent,  V)ut  that  it  would  have  no 
effect,  I  shoul<l  not  have  thought  of  sending  it  to  a  now  trial,  for  the  book  to  bo 
produced  to  the  jury,  and  then  for  the  judge  to  tell  them  to  shut  it  up,  and  to  place 
themselves  in  the  .same  situation  as  to  the  inferences  to  be  drawn  from  it,  as  if  they 
had  never  seen  it.  I  must  therefore  take  it,  that  the  majority  of  the  Court  wore  of 
opinion  (with  whom  I  also  agree,)  not  only  that  it  was  cotnpetont  evidence,  but  that 
it  was  to  have  some  ciYei-l ;  though  they  said,  and  with  groat  [490]  propriety,  that 
they  would  not  anticipate  the  efl'ect  of  it  upon  the  minds  of  the  jury,  for  that  must 
depend  upon  the  nature  and  operation  of  all  the  evidence  taken  together. 

Then  they  went  down  to  trial  again,  and  there  is  now  a  verdict  establishing,  as 
far  as  any  verdict  can  estiiblish  it,  that  these  payments  are  not  niodusos  ;  and  let  it 
be  recollected,  this  was  a  suit  instituted  (ov  the  satisfaction  of  the  conscience  of  a 
Court  of  Ecpn'ty. 

I  h.ivo  already  .said  I  may  be  wrong,  but  if  I  am,  I  shall  bo  corrected  by  your 
JjOidships:  but  I  am  at  present  clearly  of  opinion,  that  if  the  evidence  h:id  boon 
before  me  without  that  l)ook,  I  woidd  h.'ive  directed  no  issue  whatever  upon  this  case; 
for  I  think  the  evidence  completely  satisf;u-tory,  that  this  could  not  bo  a  money-pay- 
ment as  old  as  the  time  of  Richard  I.  It  is  not,  however,  neces.sary  for  me  to  (liscuss 
that,  nor  is  it  necessary  for  me  to  say  much  upon  the  last  point,  with  which  the  noble 
and  lo.irnod  loi-d  concluded.  My  Jvords,  if  I  were  compelled  by  the  principles  on 
which,  under  the  sanction  of  my  oath,  I  act,  to  admit  that  where  a  verdict  has  been 
obtiiincd  on  an  issue  directed  by  a  Court  of  Equity,  that  it  is,  of  course,  that  tliat 
Court  of  Equity  is  either  to  direct  or  to  refuse  a  new  trial,  \>y  reason  of  a  miscarriage 
in  the  trial  in  the  Court  below,  I  should  be  very  sorry  for  it ;  but  I  must  take  tlie 
liberty  of  saying,  in  the  presence  of  gentlemen  now  at  the  other  side  of  the  bar  of  this 
House,  and  1  am  sure  they  will  allow  uic  to  .say,  1  speak  in  [491]  their  hearing  with 
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the  highest  respect  for  them,  but  I  say  it  in  coiisequence  of  hiiviiig  often  seen  it — that 
the  objeet  of  these  issues  sent  out  of  Equity  is  very  frequently  misunderstood,  because 
the  learned  counsel  sometimes  proceed,  (or  at  least  they  used  to  proceed,^ — and  that 
is  a  thing  which  ought  to  be  corrected, — to  get  a  verdict  on  these  issues  just  as  they 
would  in  an  ordinary  case  at  Nisi  Prius  ;  and  they  seem  to  think,  that  that  mode  of 
settling  a  matter  at  Nisi  Prisi  is  to  satisfy  the  conscience  of  a  Judge  in  Equity.  We 
have  therefore  had  some  great  miscarriages  on  the  subject  of  appeals  on  issues  lately  ; 
and  it  appears  to  be  important  to  consider  the  principles  on  which  they  are  tried. 
Thu.s,  when  in  cases  of  wilLs,  (a  subject  often  of  the  highest  importance,)  we  send  an 
issue  of  devisavit  vel  non,  (and  a  Court  of  Equity  will  not,  generally]  speaking, 
unless  it  is  desired,  direct  all  the  witnesses  to  be  examined,)  the  way  in  which  it  is 
tried  is  not  foi'  the  plaintiff  to  call  all  the  three  subscribing  witnesses,  without  whom 
the  Court  of  Equity  cannot  establish  a  will,  but  to  call  some  one  witness  to  prove  the 
signature  and  due  attestation  ;  then  he  leaves  it  to  the  defendant  to  make  the  other 
two  the  defendant's  witnesses,  and  we  know  for  what  reason  that  is  done  at  Nisi 
Prius ;  then,  when  it  comes  back  to  the  Court  of  Equity,  it  is  objected  that  that  will 
not  do,  for  that  a  verdict  obtained  on  the  testimony  of  one  witness,  will  not  be  more 
conclusive  than  if  we  had  in  Equity  established  the  will  upon  the  evidence  of  one 
witness  on  paper  ;  and  therefore,  it  is  contended,  it  must  be  tried  over  again.  And 
that  plainly  shews  the  distinction  between  the  [492]  cases. — What  I  mean  to  deduce 
from  this  is,  that  where  an  issue  is  directed  from  a  Court  of  Equity,  it  proceeds  upon 
different  principles  and  different  reasons,  and  leads  to  different  conclusions,  from  those 
which  arc  the  result  of  mere  actions  to  be  tried  between  man  and  man. 

I  just  referred  to  the  case  of  The  Minor  Canons  of  St.  Paul's,  to  which  I  rau-^t  advert 
again.  That  case  was  tried  at  the  bar  of  the  Court  of  Exchequer,  having  been  tried 
in  the  Court  of  King's  Bench  before.  There  was  material  evidence  ottered  on  that 
trial,  which  three  of  the  judges  were  of  opinion  ought  not  to  be  received  ;  Mr.  Baron 
Graham  was  of  opinion  that  the  evidence  ought  to  have  been  received,  and  in  conse- 
quence of  his  differing  from  the  other  judges,  they  moved  the  Court  of  Chancery,  in 
which  I  at  that  time  presided,  for  a  new  trial.  My  Lords,  I  thought  myself  at  liberty 
to  look  at  the  whole  case  from  the  beginning  to  the  end,  and  as  the  object  was  to 
satisfy  the  conscience  of  a  Court  of  Equity,  to  see  whether  it  ought,  with  reference 
to  that  object,  to  have  made  any  ditt'erence  if  that  evidence  had  been  I'eceived,  (for  it 
would  be  an  extraordinary  thing  to  say,  you  shall  take  a  verdict  against  what  you 
consider  evidence  best  calculated  to  satisfy  your  conscience,)  I  declared  m}'  opinion 
to  be,  that  Mr.  Baron  Graham  was  right,  and  that  the  three  judges  were  wrong ;  and 
I  further  said,  that  if  that  evidence  had  been  received,  and  if  the  jury  had  come 
to  any  other  conclusion,  with  that  evidence  before  them,  than  that  to  which  upon 
the  exclusion  of  that  evidence  they  did  come,  I  should  [493]  have  ordered  a  new 
trial ;  and  inasmuch  as  that  was  my  opinion,  if  such  had  been  the  case,  it  followed  of 
necessity  that  I  ought  not  to  grant  a  new  trial  merely  because  that  evidence  had  been 
rejected.  Now  to  such  a  decision,  taking  it  as  my  own,  no  man  living  can  attribute 
less  of  authority  and  weight  than  I  do  ;  but  I  have  the  .satisfaction  of  knowing  that 
that  was  appealed  from  to  this  House,  and  that  it  was  considered  upon  those  principles, 
in  this  House,  to  have  lieen  correct.  If  your  Lordships  will  turn  to  the  printed  cases, 
you  will  see  that  that  was  one  of  the  reasons  given  for  applying  for  a  new  trial,  and 
this  House  determined,  that  as  it  was  an  issue  out  of  the  Court  of  Chancery,  the 
opinion  was  not  founded  upon  any  error  that  would  entitle  the  applicant  to  a 
new  trial. 

Then,  putting  the  present  judgment  more  distinctly  upon  another  groinid  ; — how- 
ever difficult  it  might  be  found  for  your  Lordships,  where  evidence  is  rejected  which 
ought  to  have  been  received,  nevertheless  to  refuse  a  new  trial,  which  perhaps  you 
hardly  would  in  the  case  of  individuals,  where  it  was  not  merely  to  satisfy  the 
conscience  of  the  Court,  it  would  be  more  difficult  for  you  (when  that  is  the  sole 
object)  where  you  are  completely  satisfied,  upon  all  the  evidence  properly  admitted 
by  the  judge  and  properly  received  by  the  jury,  that  the  verdict  ought  to  have  been 
the  same,  although  there  is  some  evidence  admitted  by  the  judge  and  attended  to 
by  the  jury  which,  strictly  speaking,  by  law  ought  not  to  have  been  admitted  by 
the  judge,  or  attended  to  liy  the  jury,  to  draw  such  a  distinction  as  to  say  that 
[494]  you  ought  to  grant  a  new  trial ;  and  if  therefore  this  case  places  me  in  circum- 
stances in  which  it  would  become  me  to  give  an  opinion  upon  it,  I  have  no  manner 
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of  dilHculty  in  saying  it  is  my  opinion,  at  least,  that  the  rest  of  the  evidence  is  so 
completely  satisfactory  that  I  should  not  advise  your  Lordships  to  grant  a  new  trial. 

The  next  question  is,  whether  the  evidence  afibrded  by  the  entries  has  been 
properly  received.  It  is  first  said  that  this  paper,  even  if  it  was  an  endowment,  ought 
not  to  have  been  received.  Is,  indeed,  an  endowment  not  to  be  received  in  such  a 
case  as  this  !  My  Lords,  when  the  objection  is,  how  can  a  particular  payment,  attend- 
ing to  the  comparative  magnitude  of  it,  be  an  immemorial  payment,  a  payment  from 
the  time  of  Kiehard  I.,  by  what  evidence  are  you  to  negative  such  a  presumption  as 
that,  but  by  this  species  of  evidence  1  I  beg  leave  to  say,  that  it  clearly  proves  that 
it  is  impossible  there  can  have  been  taken  from  the  time  of  Richard  I.  so  much  for 
the  tithe  of  lands,  when  it  is  shewn  that  the  lands  themselves  were  not  of  the  value 
which  it  is  now  said  that  the  one-tenth  then  was.  How  are  you  to  get  at  that,  but 
by  the  general  value  of  land  in  the  neighbourhood  ;  and  on  what  principle  is  it  that 
we  every  day  admit  inquisitions,  and  Pope  Nicholas's  taxation,  and  parliamentary 
surveys? — We  admit  them  for  the  purpose  of  shewing,  by  the  only  evidence  by  which 
it  is  in  our  power  to  shew  it,  that  the  thing  insisted  upon  by  the  .man  who  sets  up  a 
modus,  in  its  nature  cannot  be,  because  the  nature  of  property  in  general  was  such, 
that  it  is  quite  impossible  that  that  [495]  should  be  paid  as  a  compo.sition  for  the  tenth 
of  the  value  in  the  time  of  Richard  1.,  which  is  shewn,  by  a  sort  of  general  evidence, 
to  have  been  at  that  time  more  than  the  amount  in  value  of  the  whole  put  together. 
When,  therefore,  you  come  to  look  at  what  this  paper  proves  with  respect  to  the 
amount  of  the  value  of  the  tithes  of  the  whole  parish,  and  when  you  come  to  look 
at  what  these  documents,  taking  them  altogether,  prove  with  respect  to  the  value  of 
what  was  supposed  to  belong  to  the  vicar,  it  is  quite  impo.ssible,  in  my  opinion,  to  say 
that  the  legitimate  inference  from  the  whole  is,  that  this  could  be  a  modus. 

Then  as  to  the  custody  of  the  book,  I  think  that  is  unquestionable,  and  indeed 
that  has  not  now  been  argued.  It  is  such  a  custody  as  makes  it  admissible,  because 
it  is  in  the  hands  of  a  person  who  represents,  at  least  to  this  purpose,  the  Abbey  of 
Glastonbury.  And  I  really  do  not  trouble  myself  with  the  question  which  has  been 
made  as  to  whether  it  is  contemporaneous,  I  mean  in  the  strict  sense  of  the  word 
contemporaneous,  that  is,  drawn  up  at  the  same  time,  or  inserted  in  that  book  at  the 
same  time,  or  not ;  for  no  man  can  look  at  the  book  who  knows  any  thing  of  such 
documents,  without  seeing  that  it  is  a  transcript,  in  the  regular  order,  into  this 
chartulary,  belonging  to  the  Abbey  of  Glastonbury  ;  and  being  so,  it  is  within  the 
scope  of  the  principles  deduciblc  from  all  the  authorities,  and  therefore  it  docs  appear 
to  me  not  only  to  be  admissible  evidence,  but  to  be  eviflcnce  intimately  coiniccted 
with  all  the  rest.  When  you  come  to  compare  the  con-[496]  tents  of  this  paper 
with  the  other  papers  produced,  you  will  find  the  result  of  the  whole  extremely 
cogent,  and  extremely  important.  Upon  that  ground  alone,  this  new  trial  might  have 
been  refused,  and  I  should  not  have  .said  so  much  upon  the  other  parts  of  the  case, 
if  it  (lid  not  appear  to  me,  from  some  views  in  which  this  case  has  been  i)ut  in  argu- 
ment, that  there  might  be  considerable  danger  if  wc  permitted,  in  this  House,  such 
erroneous  notions  to  prc\ail  with  respect  to  the  functions  of  a  Court  of  I'^cpiity,  and 
the  ground.s  upon  which  new  trials  of  issues  are  or  are  not-  to  be  granted,  or  withheld, 
in  that  Court;  at  least  taking  care  that  this  decision  shall  not  be  supposed  to  be  put 
upon  the  point  of  evidence  only. 

My  Lords,  upon  these  grounds  I  am  clearly  of  opJTiion,  that  this  new  trial  ought 
not  to  be  granted. 

Judgment  atlirmed. 
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[497]    APPENDIX. 

Appendix  Referred  to  in  p.  -103. 

Extracts  from  the  General  Ecclesiastical  Survey,  introdncfory  of  the  Chartiilary. 
Anno  K.  K.  Heniici  viij"  xxvij".     Et  teniae  Dfii  Rici  Whityug  luic  Abbtis.  ibm. 

MONASTIU.   GlASTON. 

Deularaco  annui  et  iiitegii  valoris  tam  oim  Terr  et  Tefitoz.  ac  at  possessionu 
temijaliu  q"ni  Exit'  oim  spuul  eidm  Monastiu  spectan  viz.  ut  taxat'  fuef  et  exalat'  p 
Eevendu  in  Xpo  pi^eni  et  Diim  Johem.  Gierke  Epm  Ba'.hou  et  Wellen  et  Wittm 
Sto'tou  Militem  cu  at  Cofnissionaf  Dni  Reg  ut  sup'  et  jput  ufer"  pleiii"  liquet 

Walton  valet  in 

Redd  tam  liboz.   tenenc  q"m  cust'  xxxiij"  ij'  iiij'   ob.  finn  n~  duic  ix"  iiij'  iij''  ob. 

ult"  xxvj"  viij''  p  feod  Johi.s.  Dragon  Batti  ibm.     Sic  nuc  clare              .              .  xlj. 

Pquis.  Cur  &  al  casuat  ibm.  cu  Ixxv'   vj''    de  vendic  bosc  iiij"  viij-   viij''.  Fin 

ti"  ibm.               .........  C'. 

Wilts. — Deverell  Langbridge  valet  in 

Redd  t"m  liboz.  tenenc  q"m  cust  p  a'"  ult'  iij'  iij'  ob.  solut'  Epo  >Saz.  p  Sinod  xiij" 
iiij''  solut'  eidm  Epo  ut  al  pencoe  iij^  iiij''  sot  Decano  et  Capiilo  Saz.  ut  [498]  do 
alt'  xVj  viij'  ob.  solut'  Archo.  Saz.  ut  cfe  pcoib3  xx"  p  feod  Johis.  Bowser  Af  Senli  ibm. 
et  xiij'  iiij''  p  feod  Witti  Brice  Batti  ibm.     Sic  clare    .  .  .         Ixiij"  xvj''  q. 

Pquis  Cur  et  at  casuat  xxix'  v''.     Fin  terf  ibm.  1".  .  .  Ixxix'  v''. 

Sturmyster  Personat'  valet  in 
Decis  p"diat  &  at  Exit'  infi-a  Rectoriam  ibm.  p  anu  x''  ij'. 

Appendix  Referred  to  in  p.  403. 

Cnj^J  of  the  Entries  of  the  Appropiiation  and  Endowment  contained  in  the  Chartalanj  of 
the  Abbey  of  Glastonbury,  remaininfj  in  the  Custody  of  the  Marquis  of  Bath. 

Ordinacio  Dili  Epi  et  capituli  Sar  super  donacione  et  appropriacione 
Ectae  de  Nywtone  et  Sturminster  : 

Walterus  miseracione  divina  Sai'  Eps  Kelig  viris  Abbti.  et  Couventui  Mon  Glast 
ordi'  sti  Bencdicti  Bathon  et  AVellen  Dioc  salutem  in  Duo.  Multoi^  corda  feliciter 
illustravit  ideocj^  celari  nun  potuit  gr.a  qua)  vobis  divinitus  est  infu.sa  dudum  enim 
divcrsis  adversitatibus  atHicli  ac  per  eas  a>ris  alieni  fuistis  et  cstis  onere  pregravati 
succedenteq^  tempoi^  intemperie  nee  a  tramite  religionis  aliquatenus  declinastis  nee 
hospitalitatis  muniticenciam  in  aliquo  restrinxistis  s5  divina  pocius  quam  humana 
providencia  pas.sim  omnibs.  ultra  quam  vestrte  suppeterent  [499]  facultates  pretenditis 
opera  caritatis  volentes  igitur  sicut  et  velle  tenemur  ad  hoc  anelare  ut  ea  de  cetero 
facilius  et  felicius  prosequi  valeatis  de  consensu  venei'abiliu  viror  dilector  in  Xto  filioi^ 
dnor  decani  et  capituli  firi  Sarum  fructus  et  proventus  universes 'pertincntes  ad  Eectiam 
de  Nywton  Sturmynster  ura3  dioc  in  qua  jus  hct^  patronatus  et  quam  cu  omuib.  suis 
pertin"  ordinacioni  et  disposicioni  nne  totaliter  sulimisistis  ordinamus  disponimus  et 
vobis  ac  per  vos  monasterio  vi^o  concedimus  ad  hospitalitatera  et  elemosiuic  vfie 
sustentacionem  in  usus  vros  perpetuis  temporib5  convcrtendos  plenaria  potestate 
reservata  nobis  et  successoribus  nris  constitueudi  et  ordinandi  in  eadem  eclia  vicaria 
ijdone.a  qua;  valeat  annis  singulis  ad  firniam  tradi  pro  decern  marcis  ad  mimis  ad  qu 
tu  quosciens  earn  vacare  contigit  ad  vos  pertinebit  ejusdem  p"sentacio.  Mcarius  autem 
qui  pro  tempore  fuerit  in  eadem  omnia  onera  ordinaria  debit  et  consueta  ad  ipsam 
ecliam  pertinencia  sustinebit  in  perpetuum  extraordinariis  inter  Abbem  et  Conventu 
et  ipfri  vicariu  pro  rata  porcionum  dividodis  per  banc  autem  ordinacionem  seu  con- 
cessioncmfi  ram  n'   jur  vobis  intendimus  attrilniere   per  quod  ecliam  de   Marnhulle 
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(|Uam  sepanito  jui'  parochialem  Ce  iiuvimus  iissequi  valcatis  vel  aliquateiius  viiidicai'o 
tie  predictora  vero  decani  et  capituli  nri  consensu  volumus  ordinamus  t  concedimus 
quod  ipsius  ecltu  de  Nywtoii  Sturmynstr  Rector  qui  nuc  est  cedente  vel  decedentc 
fi-uctuum  ct  proventuu  ipor  possessionem  appi'chendere  valeatis  nro  vel  successorum 
nroiuni  iterato  consensu  mininie  requisito.  In  cujus  rei  fidem  et  testimoniii  [500] 
nrm  et  predictoi=  Decani  et  capituli  sigilla  pnesentibussunt  appensa.  Salvisiii  onniib3 
in  ectia  dc  Nywton  Sturmyusti=  supradicta  nra  ct  suceessoi=  nror  et  eclie  Saruni  juris- 
diecione  autoritatc  dignitate  et  consuetudine.  Dat  apud  IteiSsbui'  8"  ids  Maij  duo  gra 
M"  CC"  LXIX"  Poutific  nostri  anno  sexto. 

Ordiacio  Vicarie  dc  Sturmiustre. 

Porciones  ecclesiie  de  Sturnaynstre  assignate  vicarie  ordinandc  in  eadem  poi'petuis 
tomporibus  duratui=  man.sum  cum  gardino  et  valet  annuati  di  mai'c  tota  arabt.  pertincns 
ad  dictani  ectia  IX  acP  except  scilicet  III  acr  iu  crofta  juxta  maiisum  ecti;u  et  IIII" 
infra  clausu  quod  vocatur  lacombe  jux.  curia  Dni.  &  II  aci"  juxta  boscu  ecte  et  valet 
dicta  terra  assignata  vicari;c  per  ann  XII  .sol.  Item  VI  acr  pti  et  valent  per  annum 
IX  sol.  cii  redd  et  terra  de  Colbei"  et  baggeber  et  valet  per  annu  XIIs.  VIII'  liusbote 
heybotc  ct  furbote  in  bosco  dni  et  valet  per  annu  XX  sol  pastui=  de  hamede  et  Estaci' 
vat  per  ann  IIP"'  churehesch.  bli  &  vat  per  ann  XVIIP  IIII"'  chuichesceth  (Tallin  vat 
per  ann  IP"'  X''.  Decima  lanie  vat  per  ann  VP  VIII'  Decima  agnoi=  vat  per  ann  XII' 
VI'.  Decima  vitulor  VP  IIIP'.  Et  pta  habit.  II  vitulos  per  anil  de  curia  dni  et  unii 
de  alia  donio  ct  vat  IIP  deciam  pullo.  et  poicello.  qua;  val  XX''  deciam  ovor  vat  X''. 
Deciam  aucar  IIIl"  oblacionu  III  festo  principaliu  XXXIIIP  IIIP'.  Deciam  feni 
except  decia  de  dnco  abbis  XLIIP.  Decia  lact  et  cas  per  ann  vat  XX''  decia  lini  vat 
per  ainiu  XVP.  Mortuai^  et  oblaciones  i=oiie  descend  X\  Oblacio  [501]  cere  et 
rcqueste  \'IP  IlII'.  OblacGes  cum  pane  bndto.  VIP  VII'.  PurificacOcs  IP.  Obla- 
ciones et  decic  mcrcato.  IIIP  VI'.  Decima  gardino.  ct  colubai  IIP.  Decia  molcnd 
8ctt3  Robti.  Molendinai=  VP.  cu  piscatur.  Decia  niolcud  dti  mauri  IP.  Johis.  frond 
XII".  Item  cOis  pastur  quam  rectores  dict;e  ecliaj  consuevcrunt  hrc.  ita  tamen  tpiod 
lion  coiriunicet  in  dnicis  et  separat  pastui^  boscoi"  pratoi^  et  pasturarum  dictorum  abbis. 
ct  conveni  cj^  rioii  icstiatur  pastura  ad  Ix  bident  XII''.  Pastura  ad  IIII  boves  cum 
hob,"  dni  IP.  Icem  in  campo  boriali  XXVI  acr  di  ternc  arabit  una  perticata  in  campo 
orientali  XXV  aci^  tcif  arabit  pt  aci^  VI'  et  debet  preciu  singuke  acra)  dimidia  et  sic 
valebit  terra  singulis  annis  vicario  XIIP.  IP',  q".  Ona  incumbent  sinit  i.sta  procure 
archi  VIP.  IIIl'.  ob.  (f.  Redd  nat  i*ascha3  et  Pent  IP.  Sinodochiu  XX.  11'.  ob. 
Cathedi-aticu  XVIIl'.  Servitiu  unius  Capullaui  LXXP.  VIII'. — Altellagiu  id  est 
provcnciones  ad  altai'  valet  ])ur  annu  X. 


Cojii/  Tu.ralioH  or  Valor  uf  the  Year  1291,  commonhj  called  I'ope  Nichulaa's  Taxation; 
remainmy  in  the  King's  linnemtfranccr's  Ujjlcc  in  the  Court  of  Eixlieqiier. 

Ann..  Dni.  li'Kl. 

Rotulus  tiixacois  Bono.  Temporat  reddit  et  provcni  lieligioso.  persona.  Archidiacon 
diversis  Com  in  Regnii  Angli;e  fact  A"  Dni.  12!)1. 

[502]     >Sa.  TaxaLio  Bono.  S|)irittialiii  et  Tciii[)uialiu  in  Arcliidiacouatibus 

Dors  et  iSa. 

Arcliid  Dors. 
Decanatus  Scheftoii. 

Eodesia  do  Stureminstre  Nyweton 

Porco  Prioris  de  Cranoboni  in  eadem 

Vicaf  ill  eadem  ..... 

Ex.  Div.  II.— 6* 


Taxiilio. 

Doiiui.t. 

XX  m'is 

II  m'i 

VIP 

VIII.I.  (.1 

XV  m'i 

XX-. 
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Extract  of  I  he  Gencrul  Ecdesiastical  Svi-rei/,  26lh  Hcniy  VIII.     A.  D.  1535, 
Remaining  in  the  First  Fruits  Office. 

Dorset.  Dioc  >Sanini. 

Decanat  de  Shastofi. 

Stourmyster  Newton  psoiuit''. 

Psona't.  approp'at  Monasfio  de  Glaston  iu  Coiii  )Som''s — u'  hie  ou'at  4^1  jji 


in  on"e  Abbis.  dci  Monast'ij 


Stourmyst  Newton  Vicar. 

Will"  Poxwell  modo  Vicar  ibm.  cu  Capclla  de  Bagbui-e 
eidm.  Vicar  annex. 

In  Teif  Gleba  p  aniiu    .....  iii].£. 

In  omiod  Deeimis  .....  viij£  xvj'  iij''  ob. 

In  oblac  t  alijs  pfic         .....  iiij£  vij"  vj'. 

[503]  In  qiiadm  porcOne  eidm  Vicai^  p  tempe  existen  p\  ■••,  ••■.,, 

Abbem.  Mouastij  de  Glaston  in  Coiii  Soni"s  solut    .  J  •'      •'  ' 

£     s.  d. 
xvij.  vij.  j.  ob. 
Inde  solut  Archidiac  Dors  p  Sinod  t  pcur  an"     .  .  .  x'  vij''. 

£      s.     d. 
Et  reman'  ......  xvj.  xvj.  vj.  ob. 

Inde  p  x"".  ......  xxxiij".  viij"*. 


Copi/  Survey  of  Newton,  in  Domesday.     A.  D.  108G. 

Dorsete. 

Terra  Scie.  Marie  Glastingberiensis. 

VIJI.     Eoola  S  Mario  GlaatingboF  ten  Nowontonc  T.  K.  E.  geldl).  pro 

XXII.  hid.  T'ra.  0.  XXXV.  cai".  pter  banc  e  tra.  XIIIJ.  aiv  in  dnio  ibi. 
q  nunq.  geldau'.     Ibi  st  XXI.  uilt  &  XVIIJ.  bord  &  X.  cotai"  &  XIII. 

colibti. 
&  XV.  serui.     Iln.  III.  molini  redd.  XL.  sot.  &  LXVI.  ac  pti.     Silua 
II.  leii  &dim'  Ig.  &  una  leu  lat.     Valuit.  XXX.  lib.  modo.  XXV.  lib. 
De  t'ra  ista  hui'  00  ten'  Waleran^*.  VI.  hid.  Rogeri'  I.  hid  Chetel.  I.  hid. 

XI  car. 
Ha).  VIII.  hidtc  poss  arari^.     Valent.  VII.  lib. 

cocus 
De  ead  t'ra  ten'  Goscelm''  de  rege.  VIII.  hid  .  Ibi  ht.  II.  car.  &  II.  seruos. 

&  V. 
[504]  uiltos  &  VI.  bord.  cu  IIII.  cai=.  &  molin.  redd.  III.  sol.  &  IX.  dun.  & 

XVI.  acs  pti. 
Silua  dimid  leu  Ig.  &  una  <j^  lai.  Valuit  &  ual  IIII.  lib. 


Then  follow  the  Writ  Ad  quod  damnum,  37  th  Edward  III.  A.  D.  13G3;  and  Inquisi- 
tion thereupon  : 

The  'lithe  Fiotes  : 

And  Receipts  for  the  Money-payment,  from  the  year  1766  down  to  1792. 
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[505]     Mejioraniia. 

Hilary  Term,  56  Geo.  III. 

During  the  last  Michaelmas  vacation,  Sir  Alan  Chamlne,  Knight,  resigned  his 
ottice  of  one  of  His  Majesty's  Justices  of  the  Court  of  Common  Pleas. 

In  the  .same  vacation,  James  Allan  Park,  of  Lincoln's-Inn,  Esq.  one  of  His  Majesty's 
counsel,  was  called  to  the  degi'ec  of  Serjeant  at  ]jaw,  and  appointed  to  succeed  Mr. 
Justice  Chambre  in  the  Court  of  Common  Pleas.  He  was  soon  after  knighted.  His 
rings  bore  the  motto,  "  (^lui  leges  juraquc  servat." 

Mr.  Justice  Heath  died  during  the  same  vacation. 

In  the  present  Term,  Charles  Abbott,  of  the  Inner  Temple,  Esq.  having  been  called 
to  the  degi'ce  of  Serjeant  at  Law,  took  his  seat  on  the  Bench  as  one  of  His  Majesty's 
Justices  of  the  Court  of  Common  Pleas,  vacant  by  the  death  of  Mr.  Justice  Heath. 
The  motto  on  his  rings,  was  "  Lahore." 

In  this  Term  also  died  Mr.  Justice  Dampier,  one  of  His  Majesty's  Judges  of  the 
Court  of  King's  Bench. 

[506]     Hilary  Vacation. 

George  Sowley  Holroyd,  Ksq.  was  called  to  the  degree  of  Serjeant  at  Law,  and 
gave  I'ings,  with  the  motto,  "Componere  legibus  orbem." 

The  following  barristers  were  appointed  of  His  Majesty's  Counsel  Icai'ncd  in  the 
Law ; — James  Burrough,  of  the  Inner  Temple  ;  Charles  Wai'ren,  and  Jonathan  liaine, 
of  Lincoln's-Inn  ;  James  Scarlett,  and  George  Harrison,  of  the  Inner  Temple  ;  James 
Trower,  William  Cook,  Samuel  Yate  Benyon,  and  William  Agar,  of  Lincoln's-Inn; 
and  John  Bell,  of  Gray's-Inn,  Esquires  :  and  Charles  Wetherell,  of  Lincoln's  Inn,  lisq. 
received  a  patent  of  precedence. 

Died  Sir  Simon  l^e  Blanc,  Knight,  one  of  His  Majesty's  Justices  of  the  Court  of 
King's  Bench. 

John  Vaughan,  Esipiirc,  Serjeant  at  Law,  Solicitor  General  to  the  Queen,  was 
appointed  one  of  His  M.ajcsty's  Serjeants  at  Law,  and  promoted  to  the  oftice  of 
Attorney  Gcner.il  to  her  Majesty,  vacant  by  the  death  of  (Jeorge  Hardinge,  I']sq.  one 
of  His  Majesty's  counsel,  and  chief  ju.stice  of  the  Brecon  circuit. 

[507]     Easter  Term,  56  Geo.  III. 

Mr.  Justice  Abbott  resigned  his  office  of  one  of  His  Majesty's  Justices  of  the  Court 
(jf  Common  Pleas,  ha\ing  acce])led  the  ai)pointnicnt  of  one  of  the  Judges  of  the  Court 
of  King's  Bench,  vacated  by  the  death  of  Sir  Simon  Lo  Blanc,  lie  took  his  seat  on 
the  iJcnch  this  Term,  and  .soon  afterwards  I'cccived  the  honour  of  Knighthood. 

James  IJinrough,  Es(i.  one  of  I  lis  Majesty's  counsel,  took  the  degice  of  the  Coif. 
His  rings  bore  the  motto,  "  ]>egibus  emendes."  He  was  afterwards  ajjpointcd  one  of 
His  Majesty's  Justices  of  the  Court  of  Connnon  Pleas,  in  the  room  of  Mr.  Justice 
Ablxjlt. 
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[1]    Keports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 

AND  Exchequer  Chamber.    Trinity  Term,  56  Geo.  III.  and  the  Sittings  , 

after. 

Memorandum. 

In  this  Term  John  Hullock,  esquire,  of  Gray's  Inn,  was  called  to  the  degree  of 
Serjeant  at  Law.     His  rings  bore  the  motto,  "  Auspicium  melioris  :evi." 

[2]  Dalzell  r.  Bailey  and  Another,  E.xecutors,  &c.  Saturday,  15th  June,  1816. 
— The  Court  will  not  order  a  cause  set  down  for  hearing,  to  be  advanced  in  the 
paper,  on  the  ground  that  the  subject  matter  of  the  suit  is  an  arbitration  of 
matters  of  account ;  and  that  if  the  award  should  be  set  aside,  the  applicant 
wouki,  on  going  into  the  account  again,  lose  the  advantage  of  a  material  and 
essential  witness,  who  is  old  and  bedridden,  and  not  expected  to  live. 

Kaithby  moved  to  advance  this  cause  in  the  paper,  on  an  affidavit,  stating  that 
the  plaintift'  had  filed  a  bill  against  defendants  in  Easter  Term,  40  Geo.  III.,  praying 
that  the  award  therein  mentioned  might  be  set  aside  ;  and  for  an  account,  and 
injunction  to  restrain  proceedings  at  law  in  the  mean  time  : — that  the  suit  was  after- 
wards revived,  and  defendants  had  put  in  their  answers,  and  that  the  arbitrator  having 
been  examined  on  the  part  of  the  defendants,  the  cause  had  been  set  down,  and  was 
in  the  paper  for  hearing ;  and  that  if  the  Court  should  decree  that  the  award  should 
be  set  aside,  and  an  account  taken,  as  prayed,  it  would  be  necessary  that  the  accounts 
between  plaintiff'  and  the  testator  should  be  again  gone  into  ; — that  in  support  of  ^  , 

such  account  of  the  estate  of  said  testator,  Robert  Dalzell  wa.s  a  material  witness  on         Wll 
the  part  of  the  defendants;  that  he  was  in  the  73d  year  of  his  age,  and  infirm  and 
bedridden,  and  not  e.xpected   to  live,   whereby  defendants  were  likely  to  lose  the 
benefit  of  his  evidence  in  support  of  the  estate  of  their  testator,  in  case  of  such  a 
decree  as  aforesaid,  unless  his  evidence  could  be  sooner  obtained. 

Thus,  the  application  rested  merely  on  the  ground  of  the  evidence  of  a  material 
witness  for  the  defendants  being  likely  to  be  lost  to  them,  unless  the  indulgence  sought 
was  granted  by  the  Coui't. — It  was  very  strongly  pressed,  as  a  motion  founded  [3]  in 
justice  to  the  applicant,  whose  merits  depended  almost  entirely  on  the  witness  in 
ijuestion  ;  and  if  the  award  should  be  set  aside,  and  he  should  die  in  the  mean  time, 
they   would  have  no  chance  of  succeeding  before  another   arbitrator.     The  learned 
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counsel  acknowledged  that  the  motion  was  quite  novel ;  but  submitted,  that  under 
the  circumstances,  there  was  reason  to  hope  that  the  Court  would  assist  the  defen- 
dants, by  granting  a  rule  to  shew  cause  why  the  order  should  not  l)e  made. 
The  motion  was  refused. 

Waring  v.  Holt.  Tuesday,  18th  June,  181 G. — The  defendant  cannot,  in  this  Court, 
change  the  venue,  after  having  obtained  an  order  for  time  to  plead  "on  the 
usual  terms  "  generally.  It  is  considered  to  be  one  among  what  are  commonly 
expressed  in  the  order  to  be  the  usual  terms  imposed  by  it  on  giving  time,  that 
the  defendant  shall  not  afterwards  move  to  change  the  venue. — When  the  order 
is  intended  to  be  without  prejudice  to  a  change  of  venue,  it  should  be  so  expressed 
in  the  summons  for  attending  the  Judge. — Nor  will  the  Court  order  a  change  of 
venue  in  such  a  case,  although  the  defendant  proposes  to  give  judgment  of  the 
term. 

Jones,  D.  F.  opposed  the  present  application  made  by  J.  Clarke,  for  changing  the 
venue  in  this  action  (for  goods  sold  and  delivered)  from  Middlesex  to  Lancaster,  on 
the  usual  atiidavit. 

The  quo  minus  issued  on  the  2d  May,  returnable  the  l.'Jtli,  and  the  declaration 
was  delivered  de  liene  esse  the  .same  day,  to  plead  in  eight  days. 

The  defendant  had  taken  out  a  summons  for  time  to  [jlead,  which  was  endorsed 
by  the  plaintiH's  [4]  attorney,  and  an  ordei-  was  drawn  up  on  the  "27th  May,  giving 
the  defendant  a  week  on  all  the  usual  terms  *. 

The  motion  was  opposed  on  the  ground  that  one  of  those  teims  was,  that  the 
defendant  should  not  move  to  change  the  venue  ;  and  it  was^thcrefore  submitted,  that 
it  was  now  too  late  to  make  this  application,  which,  if  it  succeeded,  would  iiave  the 
effect  of  deferring  the  plaintiff's  judgment,  if  he  should  recover  in  the  action,  till  the 
next  Michaelm.as  Term  ;  and  such  a  piactice,  if  permitted,  would  often  in  Trinity 
Term  enable  a  defendant  to  get  over  tlie  long  vacation.  To  sh.ew  that  an  mulertaking 
not  to  move  to  change  the  veiuie,  is  always  considered  one  of  the  usual  terms  imposed 
on  a  defendant  obtaining  time  to  plead,  it  was  .said  to  lie  customary,  whenever  it  is 
intended  that  the  conunun  order  shall  not  have  such  an  effect,  to  introduce  in  the 
sunnnons,  that  it  shall  be  "without  |)rcjndicc  to  the  defendant's  mo\'ing  to  change 
the  venue  ;"  and  summonses  in  the  King's  Bench,  having  an  express  stipulation  to 
that  effect,  were  produced,  for  the  satisfaction  of  the  Court,  as  to  that  point. 

[He  cited  I'di/l  v.  Berkdcii  (Cowp.  511),  liunlcr  v.  Gnii/  (Barnes,  49.'!),  and  SliijAcij 
v.  Coupcr  (7  T.  Kep.  G98),  where  the  [5]  Courts  of  King's  Bench  and  Common  IMeas 
refused  to  change  the  venue  after  the  defendant  had  obtained  an  ordei'  for  time  to 
plead.] 

The  criterion  seems  to  be,  whether  or  not  a  trial  would  bo  lost  by  the  delay  ;  and 
here  it  is  obvious  that  that  would  be  the  cli'cct  of  the  change  of  venue  now  sought. 

Ci..\HKi;,  J.  contra,  contended  that  it  was  not  one  of  the  usual  terms  that  the 
defendant  should  not  be  afterwaids  at  liberty  to  move  to  change  the  vcinic.  In  the 
present  instance,  the  oidei'  was  genei'al  on  the  usual  terms,  that  is,  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of  trial;  but  it  is  not  added,  for  the  lirst 
Sittings  in  Ijimdon  or  Middlesex.  In  all  the  cases  which  have  been  cited,  the  order 
was  drawn  upon  the  express  terms  that  the  defend.-uit  should  accept  short  notice  of 
tiial  for  the  first  Sittings  in  London  or  Middlesex. 

He  then  cited  the  ease  of  li'vihtman  v.  Thomson  (1  Wilson,  245),  where  the  venne 
was  ordered  to  be  changed  after  a  judge's  order  for  time  to  plead.  In  that  ca.se  also, 
one  of  the  terms  expressed  was,  that  the  defendant  should  lake  short  notice  of  trial 
for  the  Sittings  within  term  in  Middlesex  ;  which  may  be  the  reason  why  that  decision 
has  not  been  alwa3-s  followed.  In  Tidd's  [)ractice  (p.  (iUI)  (5tli  cd.)),  it  is  said  that  a 
defendant  may  move  to  change  the  venue  at  any  time  before  pica  j)leaded,  and  that 
even  after  an  [6]  order  for  time  to  plead,  though  upon  the  terms  of  i)leading  issuabi}'  ; 
and  the  cases  citc<l  there  in  support  of  that  (hjilrine,  are  Say.  Kep.  207  ;  Siifhii  v.  Lp, 
M.  26  (t.  3,  K.  B. ;  Uudsm  v.  Ncedham,  T.  27  Ci.  3,  K.  B.     In  tins  case,  the  terms  iire 

*  Pleading  issuably  ;  I'cjoining  gratis  ;  taking  short  notice  of  tri.al  ;  and  not,  (as 
now  decided,)  afterwards  moving  to  change  the  venue. 
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left  gciienil  and  undefined,  and  the  question  is,  whetlicr  it  be  one  of  the  usual  terms 
that  the  venue  shall  not  be  changed. 

Per  Curiam.  The  defendant,  by  having  obtained  time  to  plead  on  the  usual  terms, 
has  precluded  himself  from  making  this  motion. 

Order  refused  f. 

The  King  (in  Aid  of  Braddock)  /■.  Watson  and  Another.  (Demurrer.)  Tuesday, 
It'th  June  1810. — Replication  to  a  plea  (in  bar  to  an  Extent  in  aid),  that  defen- 
dant was  trustee  under  a  prior  deed  of  assignment  for  the  general  benefit  of  all  the 
insolvent's  creditors  ; — that  the  prosecutor  of  the  Extent  was  indebted  to  the 
Ci'own  before  and  at  the  time  of  executing  the  deed  ; — that  the  insolvent  then 
carried  on  trade,  and  was  not  then  seised  of  lands,  &c. ; — that  the  insolvent  was 
then  indebted  to  the  prosecutor; — and  that  the  prosecutor  had  not  executed  the 
assignment,  held  bad  on  general  demurrer. — Such  an  assignment  is  not  fraudulent 
against  such  a  creditor,  unless  there  have  been  a  commission  of  bankrupt  sued 
out. — Nor  can  such  a  deed  be  avoided  by  the  eflect  of  an  Extent,  as  a  commission 
of  bankrupt  may. 

The  facts  and  pleadings  on  which  this  demurrer  arose  were  as  follows  : — Braddock 
being  found  indebted  to  the  Crown,  by  inquisition  on  an  Extent,  for  duties  of  Excise 
on  malt  and  beer,  obtained  an  [7]  Extent  in  aid  against  Joseph  Wlieeler,  tested  21st 
August  181.5,  who  was  thereupon  found,  by  inquisition,  indebted  to  Braddock  in  the 
sum  of  1891.  14s.  for  beer  sold  and  delivered  ;  which  debt  was  returned  by  the  sheriff 
of  .Suffolk  as  seized.  He  also  returned  that  it  was  found  by  the  jurj^,  on  the  inquisi- 
tion taken  on  the  Extent  against  Wheeler,  that  Watson  (the  defendant)  had  received, 
and  had  then  in  his  hands,  the  sum  of  1471.  Is.  received  by  him,  as  one  of  the  trustees, 
under  a  deed  of  assignment,  dated  2Sth  February  then  last,  and  made  between  said 
Wheeler  of  the  first  part,  said  Watson  and  plaintiff  Batterbee  (creditors  of  Whcelei', 
of  the  second  part,  and  several  other  persons,  also  creditors  of  Wheeler,  of  the  third 
part)  which  was  executed  by  said  Wheeler,  said  Watson,  Edward  Drewe,  and  said 
Batterbee,  but  by  no  other  creditors  of  said  Wheelei',  and  particularly  not  by  Braddock 
(the  prosecutor)  and  Cornelius  Elven  ; — that  Wheeler,  at  the  time  of  the  said  assign- 
ment, and  then  (on  the  taking  the  inquisition)  was  indebted  to  Braddock  in  the  sura 
of  1801  and  upwards; — that  \Vheeler  was  a  trader  within  the  bankrupt  law.s, — and 
that  he  (the  sheriff)  had  seized  the  said  sum  of  1471.  Is.  into  his  Majesty's  hands,  as 
commanded  by  the  writ. 

The  defendants  came  in  and  claimed  the  money  due  from  Wheeler,  and  so  seized, 
and  having  craved  oyer  of  the  Extent,  pleaded  (protesting  the  insufhciency  of  the  said 
wi'its)  the  said  assignment  of  all  the  insolvent's  estate  and  effects  to  [8]  them  in  trust 
for  the  benefit  of  all  his  creditors,  setting  out  the  date  and  the  contents  of  the  deed  at 
length  ;  in  which  there  was  a  provision  that,  in  consideration  of  such  assignment,  they 
should  take  the  same,  and  the  monies  to  arise  therefrom,  in  full  satisfaction  and  dis- 
charge of  their  several  and  respective  del)ts  then  due  and  owing  to  them,  and  release 
the  said  Wheeler  therefiom.  The  plea  then  averred  the  delivery  of  possession  to 
defendants  by  Wheeler,  luider  the  deed  and  in  execution  thereof,  before  the  issuing  of 
the  said  writs  of  extent. — That  the  debts  then  and  still  due  and  owing  from  Wheeler 
to  the  defendants  and  Edward  Drewe,  amounted,  in  the  whole,  to  the  sum  of  5001. 
being  a  larger  sum  of  money  than  the  said  sum  of  1471.  Is.  received  by  Watson  ;  and 
also  exceeding  the  \'alue  of  all  the  goods  and  chattels,  debts,  sums  of  money,  and  other 
things  by  the  said  indenture  bargained  and  sold  as  aforesaid  ; — that  Wheeler  was  not, 
at  the  time  of  the  execution  of  said  indenture,  nor  at  the  time  of  the  sale  and  dispo.sal 
of  the  said  goods  and  chattels,  nor  of  the  receipt  and  recovery  of  the  said  debts  and 
sums  of  money  hy  Watson  and  Batterbee,  or  of  any  part  thereof,  a  debtor  or 
accountant  of  the  Crown  ; — and  that  the  said  indenture  was  bona  fide  and  without 
fraud  for  the  benefit  of  all  such  of  the  creditors  of  Wheeler  as  should  chuse  to  take  the 
benefit  thereof,  and  without  any  intent  to  deceive  or  defraud  the  Crown,  or  Braddock. 
All  which  matters  and  things  defendants  were  ready  to  verify  ;  wherefore  they  prayed 
judgment,  and  that  the  King's  hands  might  be  amoved,  &c. 

t  It  was  then  proposed  to  give  judgment  of  the  present  Term  ;  but  the  Court  still 
refused. 
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[9]  To  tliiit  pica  Uie  Attorney  (leneral  rc]ilicd,  that  tlic  King's  hands  ought  not  to 
lie  aniuvcd,  for  that  (protesting  the  sutKciency  of  the  plea,)  the  said  Attorney  General 
saith,  that  at  the  time  of  the  taking  of  the  said  inquisition  in  the  said  writ  of  Extent 
against  the  said  Joseph  Wheeler  first  mentioned,  and  so  as  aforesaid,  &c.  the  said 
Henry  Braddock,  in,  &e.  was  indebted  to  our  said  Lord  the  King,  in  manner  and  form, 
&c.  and  from  thence  hitherto  hath  been  and  still  is  indebted,  to  wit,  at,  &c.  and  that 
before  and  at  the  time  of  the  sealing  and  delivery  of  the  said  supposed  indenture  of 
assiginnent,  in,  &c.  the  said  Joseph  AVheeler  carried  on  trade  and  commerce  as  a  cord- 
wainer,  and  sought  his  living  bj'  buying  and  selling,  to  wit,  at,  &c. ;  and  that  the  said 
Joseph  Wheeler  was  not,  at  the  time  of  the  sealing  and  delivery  of  the  supposed 
indenture  as  aforesaid,  seised  in  his  demesne  as  of  fee,  or  in  his  demesne  as  of  freehold, 
of  any  lands,  tenements  or  hereditaments  whatsoever ;  nor  was  he  at  that  time  seised, 
possessed  of,  or  entitled  to  any  copyhold  or  customaryhold  lands,  tenements  or 
hereditaments  whatsoever :  and  that  before  and  at  the  respective  times  of  seating,  &e. 
and  of  the  taking  of  the  said  inquisition  on  the  said  writ  of  Extent  against  the  said 
Joseph  Wheeler  secondly  mentioned,  and  so  as  aforesaid,  taken  on  the  said  writ  of 
Extent  against  the  said  Henry  Braddock,  therein  also  mentioned,  the  said  Joseph 
Wheeler  was  justly  and  truly  indebted  to  said  Henry  Braddock  in  the  said  sum  of 
1891.  14s.  in  manner  and  form,  &e.  and  from  thence,  &c.  to  wit,  &e. ;  and  that  the 
said  Henry  Braddock  hath  not  signed,  [10]  sealed,  or  delivered  the  said  supposed 
indenture  of  assignment  in  the  said  plea  of  the  said  defendants  mentioned,  and  so  the 
said  Attorney  (xcneral  saith,  that  the  said  supposed  indenture  is  fraudulent  and  void, 
to  wit,  at,  itc.  paratus  est  verificare,  praying  judgment,  and  that  the  hands  of  his  said 
Majesty  might  not  be  amoved,  itc. 

To  the  replication  there  was  a  general  demurrer,  in  which  the  Attorney  (teiieral 
joined. 

Piatt  now  argued  in  support  of  the  demurrer,  premising  that  the  present  question, 
(raised  by  the  inference  of  law,  intended  to  be  deduced  from  the  facts  detailed  in  the 
replication,  that  the  deed  was  fraudulent,  and  therefore  void  against  the  person  using 
the  Crown  process,)  was,  shortly,  whether  the  assignment  was,  under  all  the  circum- 
stances, fraudulent  in  the  eye  of  the  law,  and  therefore  a  nullity  :  or,  bona  fide,  and 
valid.  It  was  submitted,  that  whatever  advantages  the  prerogative  process  usually 
conferred  on  the  person  in  whose  aid  it  was  employed,  it  did  not  give  the  Crown 
debtor  new  I'ights,  nor  could  it  discharge  his  debt  of  the  equities,  to  which  in  other 
eases  it  would  be  subject.  The  wiit  is  a  more  summary  and  expeditious  mode  of 
recovering  a  debt;  but  when  it  has  to  conflict  with  equal  claims,  even  in  the  case  of 
the  Crown  itself,  it  must  proceed  passibus  equis.  Thus,  if  the  Crown  debtor  were 
a  mortgagor,  a  pawnoi-,  or  a  lessor,  the  Crown  could  not,  by  its  process  against  persons 
in  eithei'  of  those  characters,  suppress  the  incuml)rances  and  acquire  a  greater  interest 
than  [11]  that  of  the  mortgagor,  pawnor,  or  lessor,  but  must  take  the  property  subject 
to  the  moitgage,  the  pawn,  or  the  lease.  So  neither  can  the  Ciown  seize  presently 
a  debt  due  to  its  debtor  solvenduni  in  futui-o. 

If  the  assignment  had  lieen  executed  before  ^\'hecler  had  Ijccome  indebted  to 
I5raddock,  it  nnist  bo  admitted  that  the  Ci'own  would  have  been  bound  by  it,  and 
could  not  seize  for  a  debt  which  accrued  due  afterwards  ;  whence  it  may  be  contended, 
that  whatever  can  give  validity  to  the_  deed  as  against  Braildock,  will  al.so  sui)port  it 
against  the  Crown,  who  cannot  lie  put  in  a  better  situation  than  Braddock  liiniself, 
(thi'ough  whom,  and  by  whose  title  it  must  claim,)  would  have  been.  In  short,  if  this 
assignment  was  not  antecedently  void  or  avoided,  as  against  Braddock,  the  proceodings 
under  the  Extent  could  not  have  the  eflcct  of  avoiding  it. 

That  an  assignment  of  all  his  ofVects  by  a  trader,  for  the  general  benefit  of  those 
of  his  creditors  who  cluise  to  come  in,  is  not  fraudulent  as  against  the  others,  has 
l)een  recently  held  in  the  case  of  I'khlock  v.  Av/.s/cr  (.'i  Maule  ^  Selwyn,  371),  which 
was  cciUiinly  a  very  strong  case,  for  there  the  assignment  of  the  insolvent's  cU'ects, 
which  was  not  signed  by  .any  of  the  creditors,  was  not  executed  till  after  the  plaintitl' 
had  obtained  judgment  by  default.  The  words  of  Loi'd  Ellcnborough  aie  strongly 
apjilicable  to  the  [12]  iircscnt  case.  His  Loidship  says  (aftci-  expressing  an  appre- 
hension that  extensive  mischief  would  (Misnc  from  countenancing  the  objection  of  fraud 
to  such  assigiunents,  and  citing  cases  where  it  had  been  held  that  an  executor  nn'ght 
give  prcferiMice  to  sonii!  cieditois  |)en(ling  a  suit  by  anothei  cieditor)  "the  principle 
of  those  decisions  woulil  be  destroyed,  if  we  should  hold  an  a.ssigtnnent  fraudulent 
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because  it  may  operate  to  the  prejudice  of  a  particulai-  creditor  : "  then  referring  the 
assignment  in  that  ease  to  an  act  of  duty  rathei-  than  fiaud,  inasmuch  as  by  it  the 
fund  was  made  available  for  the  whole  body  of  creditors,  his  Lordship  adds, — "  it  is 
not  the  debtor  who  brealis  in  upon  the  rights  of  the  parties  by  this  assignment,  but 
the  creditor  who  breaks  in  upon  them  by  proceeding  in  his  suit.  I  see  no  fraud  ;  the 
deed  was  for  the  fair  purpose  of  equal  distribution."  So  here,  while  Braddock  is 
endeavouring  to  sweep  away  all  the  insolvent's  propeity  for  his  own  exclusive  benefit, 
Wheeler  commendably  defeats  that  purpose  by  this  just  and  equal  assignment,  which 
the  Court  of  King's  Bench  have  held  to  be  a  moral  duty,  and  the  language  of  the  rest 
of  the  Court  is  equally  strong  and  pointed  as  to  that  effect  of  the  deed.  Had  Braddock 
been  excluded  from,  or  had  he  not  had  notice  of  the  deed,  it  might  have  varied  the 
case  ;  but  that  was  not  so. 

There  is  certainly,  however,  a  distinction  in  the  case  of  Pickstoch  and  Lyster,  and 
the  present,  in  one  respect,  which  will  probably  lie  much  relied  on  by  the  counsel  for 
the  prosecutor ;  that  is,  that  in  this  case  the  debtor  is  by  the  demurrer  admitted  to 
[13]  be  a  ti'ader,  whei'eas  it  does  not,  it  must  be  acknowledged,  appear  by  the  report 
that  Glover,  the  insolvent,  in  the  case  cited,  was  so.  It  does  not,  however,  on  the 
othei'  hand,  appear  that  he  was  not.  But  admitting  for  a  moment  that  he  was,  the 
use  to  be  made  of  that  circumstance  must  be,  that  his  property  was  subject  to  be 
aflfeeted  by  the  bankrupt  laws,  and  that  thei'efore  the  deed  was  fraudulent  and  void. 
The  answer  to  that  is,  that  the  circumstance  of  his  being  a  trader  would  not  of  itself 
and  alone  place  him  in  a  situation  to  be  liable  to  the  statutes  of  bankruptcy.  There 
must  also  be  a  subsisting  petitioning  creditor's  debt,  and  an  act  of  bankruptcy  com- 
mitted, neither  of  which  appear  by  these  pleadings  to  have  existed  ;  and  if  that  were 
not  so,  no  creditor  of  Wheeler's  could  have  compelled  a  rateable  dividend  of  his  effects 
by  those  laws,  nor  even  then,  unless  an  actual  valid  commission  had  been  sued  out : 
on  that  gi'ound,  therefoi'C,  all  objection  of  fraud  is  oliviated.  But  that  every  deed  of 
as.signment  executed  by  a  trader  is  not  ipso  facto  fraudulent  and  void,  is  quite  clear ; 
for  it  is  not  unfrequent  that  traders  executing  deeds  of  assignment,  afterwards  pay 
20s.  in  the  pound ;  in  that  case  nobody  would  be  defrauded  ;  and  therefore,  if  the 
proposition  were  received  so  generally,  the  absurdity  might  be  incurred  of  pionouncing 
an  act  fraudulent,  by  which  no  one  can  be  defrauded.  This  replication  has  not, 
therefore,  by  its  several  averments,  surrounded  the  deed  of  assignment  with  any  of 
those  circumstances  of  fraud  which  would  necessarily  render  it  void,  as  against 
Braddock  ;  and  if  it  be  good  against  him,  it  is  also  valid  against  the  Crown,  [14]  who 
can  only  be  entitled  to  his  interest  in  the  claim. 

AValton,  in  support  of  the  replication,  admitted  the  sole  question  to  be  as  stated, 
and  submitted  that  this  assignment  was  fraudulent  under  the  statute  of  1 3  Eliz.  as 
against  Braddock,  and  might  therefore  be  avoided  by  him.  (This  was  the  more 
strongly  pressed  in  the  present  instance,  from  the  fact  of  there  being  inserted  in  the 
assignment  a  condition  to  be  imposed  on  all  who  should  entitle  themselves  to  benefit 
under  it  by  signing  it,  that  they  should  release  the  debtor  from  the  rest  of  their 
demands,  in  consideration  of  such  dividend  as  they  should  receive.) — That  he 
(Braddock)  had  not  signed  the  deed,  nor  had  any  other  creditor  of  Wheeler,  except 
one  besides  the  trustees  ;  and  that,  therefore,  if  the  d6ed  was  not  ipso  facto  void,  it 
was  avoidable  by  him  as  delaying  the  i-eco\'ery  of  liis  debt ;  and  also  operating  to 
compel  him  to  accede  to  a  composition,  which  the  bankrupt  laws  could  not  force  him 
to  submit  to.  A  creditor  may  object  to  sign  a  bankrupt's  certificate,  whereby  he  keeps 
his  fntui'e  eflects  liable  :  a  fortiori  may  he,  an  insolvent's  assignment. — That  the  non- 
assent  of  some  of  the  creditoi's  to  a  deed  of  assignment,  renders  it  fraudulent  and  void, 
was  decided  in  Edhanlt  v.  JJ'ilson  (8  T.  li.  148). 

[Graham,  Baron.  In  that  case  there  was  an  actual  commission  of  bankrupt 
taken  out.] 

[15]  But  the  Court  held  it  void  under  the  statute  of  Elizabeth. 

The  case  of  PkhalocJ:  v.  Lyatcr,  was  admitted  to  Ijear  apparent!}'  against  the  replica- 
tion, but  it  was  contended  that  that  case  was  distinguishable,  as  had  been  fairly 
observed  ;  for  it  did  not  there  appear  that  Glover  was  a  trader,  and  the  argument  did 
not  proceed  on  his  liability  to  the  bankrupt  laws  ;  whereas,  in  this  case,  the  substratum 
of  the  argument  is,  that  Wheeler  was  a  trader,  and  therefore  his  creditors  were  not 
bound,  and  might  have  resorted  to  any  remedy  they  pleased  against  the  effects 
assigned. 
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There  is  also  aiiolher  argument  arising  in  this  case,  on  the  qviestioti  whether  the 
Crown  proceeding  by  Extent,  not  being  bound  oi-  privileged  bj'  the  bankrupt  laws, 
and  those  who  are  ai-ined  with  that  prerogative  process,  have  not,  pari  ratione,  a 
superior  right  to  avoid  the  deed,  as  it  would  have  had  in  case  a  commission  had  issued. 
The  assignment  was  clearly  an  act  of  bankruptcy,  and  a  commission  might  have  been 
taken  out  on  it ;  and  that  there  was  a  good  petitioning  creditor's  debt,  is  confessed 
by  the  pleadings,  independent  of  the  finding.  It  is  therefore  fraudulent  under  the 
bankmpt  laws,  and  void  against  the  creditors  who  did  not  execute  it. 

Per  Cmiam.  There  is  certainly  no  fraud  in  this  case  affecting  the  assignment, 
which  has  been  made  for  the  equal  benefit  of  all  the  ci'editors,  Braddock  as  well  as 
the  rest.  Nor  is  any  such  [16]  inference  to  be  drawn  from  the  facts  averred  in  the 
replication.  It  would  have  been  a  diflerent  thing,  if  there  had  been  a  commission  of 
bankrupt  sued  out,  and  the  property  had  been  divested.  This  is  a  very  common 
arrangement,  which  it  would  be  very  injurious  to  disturb,  where  there  has  been  no 
commission. 

Judgment  for  the  Defendants. 

Walton  applied  for  leave  to  amend,  which  was  refused  ;  the  Court  saying  that  no 
amendment  could  assist  him. 

liiCiiAiui.s,  Baron,  observed,  that  as  far  as  the  facts  in  the  case  of  Pichtock  v.  Ly.iter, 
were  brought  before  the  Court  of  King's  Bench,  the  decision  was  right.  But  that 
he  had  no  doubt  on  the  trial,  that  the  deed  was  executed  luider  unfair  circumstances, 
and  with  an  intention  to  defraud  the  judgment  creditor.  One  fr.iudulent  part  of  the 
case,  which  was  left  to  the  jury,  was  that  the  deed  was  executed  just  as  the  execution 
was  coming  in  ;  on  the  merits,  therefore,  that  is  a  liad  decision.  But  that  case  was 
decided  by  the  Court  of  King's  Bench,  on  the  other  ground  of  the  assignment  being 
for  the  equal  lieneiit  of  all  the  insolvent's  creditors.  Such  a  deed  certainly  ought  not 
to  be  avoi<lable  by  any  particular  creditor  not  attempted  to  be  excluded  from  the 
benefit  of  it ;  and  no  such  attempt  has  been  made  in  the  present  instance. 

[17]  Se.\l  (Assignee  of  the  SheritV  of  Hereford)  v.  I'liiLi.iPS  AND  Others. 
Wednesday,  I!)th  Jiuie  1816. — A  defendant  in  replevin  is  not  entitled  to  an 
assignment  of  the  replevin  bond  on  the  plaintiff's  neglecting  to  declare  at  the 
next  county  court,  if  he  himself  have  not  then  appeared  to  the  summons. — And  if 
he  obtain  an  assignment,  and  bring  an  action,  the  Court  will  stay  the  proceedings 
(on  an  affidvait  Iteing  made,  that  a  writ  of  recoidari  fac.  loipielam  ha?  been  sued 
out),  without  payment  of  costs  by  the  defendant,  which  will  be  ordered  to  altide 
the  event  of  the  pi'oceedings  on  the  re.  fa.  lo. 

The  plaintiff,  as  assignee  of  a  replevin  bond,  had  l>rought  an  action  against  tiic 
defendant,  and  in  the  course  of  last  Easter  Term,  Dainicey  obtained  a  rule  to  shew 
cause  why  the  proceedings  in  that  action  siiould  not  be  .stayed  ;  the  defendant  having 
issued  a  writ  of  I'ccordari  facias  lo(|uelam,  to  remove  the  proceedings  from  the  County 
Couit  into  the  Court  of  Common  I 'leas.  The  application  was  made  on  an  aliidavit  of 
service  of  the  notice  of  motion,  and  of  the  rccoiilari  fac.  lo(|.  having  been  issued,  and 
delivered  to  the  under  shcrill'. 

It  ai)])cared  by  the  defendant's  allida\'il,  llial  on  llic  2()th  of  A[)ril,  the  pl.iinlill'  iiad 
distrained  for  half  aycar's  rent,  amounting  only  tf)  Gl  10s.  The  goods  beitig  replevied 
on  the  21st,  the  sherill'  summoned  the  ])lainliirto  ap])ear  at  the  next  County  Coint, 
(24th  A[)ril) ; — tliat  defendant  did  attend,  l)iit  finding  that  no  appearance  was  entered, 
he  did  not  declare,  muler  a  notion  that  he  Wiis  not  Ijound  to  declare  till  the  defen- 
d.uit  (in  the  i-eplevin)  had  appeared  ; — that  he  was  ready  to  have  declared,  and  that 
he  had  merits,  the  rent  distrained  for  Tiot  being  then  due. 

Owen  now  shewed  cause.  lie  submitted,  that  this  ajjpliiation  being  for  an  inilul 
genco  to  get  rid  of  a  regular  pi'oceeding,  ought  to  have  been  moved  [18]  on  payment 
of  costs; — that  this  was  not  a  case  for  tiie  interference  of  the  Court  to  stay  proceed- 
ings, as  the  defendant  had  neglected  his  duty  to  the  delay  of  the  ])laintilV,  in  not 
appearing  and  pioseciiting  his  suit  according  to  the  condition  of  the  bond  ;  -that  the 
party  swearing  he  diil  not  know  that  he  ought  to  iiave  declared,  was  no  excuse;  and 
as  to  having  mciits,  the  rent  not  being  due  when  the  distress  w.is  made,  that  cjvnnot 
be  tried  on  alliila\i(s.  It  was  peremptory  on  the  jilaintilV  (i)elow)  to  have  declarod 
at  the  next  Comity  Coint,  and  if  he  does  not,  the  defemlant  (below)  is  entitled  to 
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proceed  on  the  replevin  bond,  as  the  plaintiff'  has  done,  and  on  that  point  he  cited  Dia--: 
V.  Freeman  (5  T.  R.  li)5),  where  it  was  held  that  the  plaintitl'  was  entitled  to  sue  on 
a  replevin  bond  if  the  defendant  had  not  prosecuted  his  plaint  with  due  diligence. 

Dauncey,  in  support  of  the  rule,  submitted  that  as  it  was  in  consequence  of  the 
plaintiff's  original  neglect  in  not  appearing  to  the  summons,  that  the  defendant  had 
not  declared  he  had  no  right  to  complain  of  the  irregularity  of  defendant's  not 
declaring,  even  if  under  such  circumstances,  he  were  bound  to  have  done  so :  it  is 
sworn,  that  but  for  that,  the  defendant  would  have  declared. 

[Wood,  Baron.  Inquiring  if  a  plaint  had  been  levied  :  it  was  said  that  the  bond 
supposes  that,  without  which,  the  defendant  would  not  have  been  permitted  to 
replevy.] 

[19]  A  writ  of  recordai'i  facias  loquelani,  returnable  the  ISth  May,  has  been  sent 
to  the  sheriff,  but  he  has  refused  hitherto  to  return  the  writ,  alleging  that  he  has 
assigned  the  bail  bond. 

The  Court  made  the  rule  absolute  for  staying  the  proceedings  on  the  bond  assigned, 
and  ordered  the  costs  to  await  the  event  of  the  cause,  on  the  writ  of  rec.  fae. 
loquelam. 

Rule  absolute. 

Mytton  r.  Hareis.  Thursday,  20th  June  1816. — Old  terriers,  recording  that  tithe 
of  hay  is  payable  in  kind,  signed  by  the  rector,  churchwardens,  overseers,  and 
some  of  the  I'csident  parishioners,  are  good  evidence  to  rebut  the  presumption  of 
a  farm  modus  attempted  to  be  established,  by  proof  of  a  money  payment  having 
been  uniformly  rendered  within  living  memory,  and  the  absence  of  any  evidence 
even  of  reputation  that  the  tithe  had  ever  been  taken  in  kind :  and  that 
although  such  terriers  are  not  proved  to  have  been  signed  by  any  person 
interested  in  the  farm. — Wood,  B.  dissentiente. — Xor  will  the  Court  grant  an 
issue  in  such  a  case. — Modus  of  lOd.  a  score  for  agistment  of  sheep,  bad. 

The  plaintiff,  who  was  rector  and  vicar  of  the  parish  church  of  Llandyssel, 
(Montgomeryshire)  filed  this  bill  against  the  defendant  for  tithes  of  hay,  clover,  and 
clovei-seed,  gathered  on  a  certain  farm  occupied  by  her  in  that  parish,  called  Bryny- 
deru'in,  and  for  tithe  of  agistment. 

The  plaintiff  had  at  first  prayed  an  account  of  tithe  of  corn  and  grain  ;  but  the 
defendant  having  pleaded  an  annual  composition  in  bar,  the  bill  was  amended  by 
omitting  that  claim. 

[20]  To  the  present  suit  the  defendant  set  up  the  following  moduses — (having 
fully  described  the  extent  of  her  farm,  both  according  to  its  ancient  parcels,  and 
those  which  had  been  recently  substituted  for  some  of  them,  under  a  modern  inclosure 
act) — A  farm  modus  of  19s.  per  annum,  in  lieu  of  tithe  in  kind,  of  all  grass  whatso- 
ever cut  or  mown,  and  made  into  hay,  in  and  upon  the  said  ancient  farm,  or  the  tithe- 
able  places  thereof : 

Three-pence  per  annum  for  and  in  lieu  of  the  tithes  of  milk  and  calves  of  every 
cow  having  calf  in  the  course  of  the  year ;  and 

One  penny  for  every  milch  cow,  being  barren  and  not  having  a  calf  in  the  course 
of  the  year,  which  were  fed  and  depastured  on  the  said  farm — all  payable  at  Easter. 

A  further  modus  was  set  up  of  lOd.  per  score  for  and  in  lieu  of  the  agistment 
tithe  of  all  sheep  agisted  for  hire  throughout  the  parish  belonging  to  persons  not 
resident  there. 

The  defendant,  to  prove  these  moduses,  examined  many  witnesses,  who  deposed  to 
the  sum  of  19s.  having  been  paid  for  a  long  time  back,  as  well  as  other  various  but 
fixed  moduses  for  hay  and  grass  throughout  the  parish  ;  and  that  tithe  in  kind  had 
never,  within  memory,  been  received  or  demanded  for  hay  or  grass  made  or  cut  in 
the  parish.  They  also  proved  that  there  had  e\cr  been  paid,  within  their  memory, 
to  the  rector,  lOd.  a  score  for  hogs  [21]  or  yeai-ling  sheep  depastured  in  the  parish, 
belonging  to  persons  not  residing  therein,  and  2d.  a-piece  for  lambs. 

In  oppoisition  to  this  evidence,  the  plaintiff  put  in  several  terriers — the  first  was 
dated  5th  March  16G3,  and  was  in  these  words:  "Imprimis,  there  is  due  to  the  parson 
and  vicar  the  tenth  of  all  come  and  graine,  hey  and  herbege,  pig  and  geese,  wool  and 
lam,  hemp  and  flax,  and  other  small  commodities;  and  the  tenth  is  parted  between 
the  parson  and  vicar;  to  the  parson  two  parts,  and  the  vicar  the  other."     Signed  by 


3  PRICE,  22.  MYTTON    1'.   HARRIS  1  79 

the  then  vicar  and  eight  of  the  inhabitants.  Another,  of  the  13th  of  July  167.i,  in 
the  same  words,  signed  by  the  then  minister  and  churchwardens,  and  five  of  the 
inhabitants.  The  third  was  dated  in  1684,  and  recorded,  that  "The  tithes  of  the 
parish  aforesaid,  both  small  and  gieat,  with  Easter  duties,  wool,  lamb  and  kid,  hay  and 
graine,  lactualls,  pig  and  geese,  hemp  and  flax,  and  honey,  are  to  be  paid  in  kind,  if 
required  ;  and  there  is  noe  custom,  usage,  or  prescription  to  the  contrary."  Signed 
by  the  rector,  the  churchwardens,  the  ovei'seer,  and  eight  other  parishioners. 

There  was  no  other  terrier  found  from  that  time  till  the  year  1774,  but  in  that 
year  one  was  signed  by  the  curate  (Llewellin  Davies),  to  the  following  effect:  "The 
rector  is  entitled  to  all  tithes  in  kind  (except  a  modus  in  lien  of  tithe  hay)  from  every 
farm  in  the  parish."  The  next  is  dated  28th  May  1777,  and  is  also  signed  by  the  same 
curate  [22]  (who,  in  his  deposition  for  the  plaintiff,  states,  that  he  .signed  it  at  the 
particular  request  of  the  officers  and  parishioners,  in  order  to  establish  the  moduses,) 
and  is  thus  entitled,  "  A  terrier  of  the  modus  in  the  parish  of  Llandyssel  and  diocese 
of  St.  A.saph,  in  lieu  of  tithe  hay  delivered  into  Court  the  aSth  May  1777."  It  then 
states  various  dillereiit  sums  paid  by  the  several  farms  in  the  parish,  and  amongst  the 
rest  19s.  by  the  defendant  for  the  farm  then  occupied  by  her.  The  next,  in  July  1791, 
was  to  the  same  effect,  also  signed  by  Davies. 

Davies  was  the  only  witness  examined  by  the  plaintiff,  and  he  deposed  that  he  had 
heard  an  old  inhabitant  of  the  parish,  who  acted  as  vestry  clei'k,  say  that  lie  had  seen 
an  ancient  terrier  which  re(|uired  tithe-hay  to  be  taken  in  kind. 

Dauncey,  Benyon,  and  Hall,  for  the  plaintiff". 

Martin  and  Owen  for  the  defendant. 

TuoMSON,  Chief  Baron,  having  stated  the  case,  observed,  that  the  only  point  of 
contest  was,  whether  the  several  moduses  had  been  sufficiently  proved  to  enal)le  the 
Court  to  establish  them  in  the  ffrst  instance ;  or,  whether  the  evidence  left  them  so 
doubtful  as  to  render  an  issue  necessary. 

The  modus  of  lOd.  a  score  for  hog  sheep,  and  ■2d.  a  head  for  lambs,  his  Lordship 
considered  to  be  clearly  untenable  ;  and  that  there  was  no  colour  for  setting  it  up. 
Then  as  to  the  farm  [23]  modus  of  19s.  there  is  certainly  no  evidence  which  goes  to 
shew  that  that  payment  was  a  morlus,  notwithstanding  the  length  of  time  during 
which  that  sum  had  been  paid,  which  has  been,  without  doubt,  very  considerable. 
Hut  the  rector,  it  appears,  lived  out  of  the  parish  during  the  whole  of  his  incumbency, 
which  may  go  far  to  account  for  it ;  and  the  payments  said  to  be  made  in  lieu  of  liay, 
are  (taken  as  moduses)  most  extraordinary  ;  for  it  seems  that  in  some  way  or  other, 
every  inch  of  land  in  the  parish  is  covered  hy  various  moduses.  The  three  first 
terriers,  on  the  other  hand,  aie  quite  conclusive.  Thei'e  the  tenths,  which  is  a  very 
strong  term,  and  well  relied  on  by  Mr.  Daiuicey,  arc  said  to  be  [layable  in  kind.  But 
not  a  word  is  mentioned  of  modu.scs  in  either  of  those  ancient  documents  ;  and  the 
other  modern  terriers,  as  they  are  called,  made  above  100  years  afterwards,  and  by 
the  parishioners  themselves,  amount  to  the  most  feeble  attcm])t  to  establish  a  modus 
that  ever  was  made,  and  ought  not  to  be  countenanced. 

(luAii.v.M,  Baron,  foi'  the  same  reasons,  was  of  the  like  opinioti. 

VVooii,  IJaroii,  was  also  of  opinion  that  ail  tiie  moduses,  exce])t  llio  farm  modus, 
were  void,  for  uncertainty  in  point  of  law  and  fact. 

As  to  the  farm  modus,  liowever,  his  Ijordslii|)  expressed  himself  to  lie  of  opinion 
that  tliere  had  been  sullicicnt  evidence  of  the  ago  oH'ored  in  sup[24]-i)ort  of  it, 
although  opposed  by  adverse  documents,  to  call  on  the  Court  to  .send  it  to  a  jury. 

In  all  cases  (observed  his  Lordshij))  of  usage,  proved  on  one  side  and  none  on  the 
other,  I  shall  always  hold  that  a  jui'v  ought  to  decide.  As  to  the  merits  of  this  case, 
I  am  not  at  liberty,  perhaps,  to  exjircss  my  o|)inion  ;  but  with  respect  to  the  evidence 
of  the  teiricrs,  I  (cannot  consider  tliem  admissible  evidence  ayainst  the  Landowners, 
iniless  proved  to  have  been  signed  by  some  of  the  pci'sons  fiom  whom  they  derive 
title.  We  should  (■ertainly  not  admit  Ihom  as  against  a  I'ector  or  vicar,  inilcss  liicy 
were  signed  by  them,  or  some  of  their  ]ii'edc('c.s.sors.  Other  parisliioncrs  h.aving  sigiKMl 
the  terriers,  do  not  cany  them  any  farther  as  against  tlie  owner  of  the  farm.  As  to 
such  terriers  as  concern  the  palish  generally,  1  agree  that  it  would  be  sullicicnt  if 
tliey  should  be  signed  by  any  of  the  parishioners ;  but  their  signing  a  terrier  cannot 
make  it  admissible  to  affect  a  farm  modus. 

His  Lordship  said,  on  the  subject  of  awarding  an  issue  in  this  case,  that  the  juris- 
diction of  Courts  of   Liiuitv  was   onlv  aiwillary  and  sulisirliary  to  that  of  Courts  of 
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Common  L;uv  ;  and  leg.'il  rights;  ought,  if  possible,  to  be  estal)lished  by  legal  means 
in  the  first  instance  ; — that  the  natnre  of  the  examination  of  witnesses  in  Couits  of 
Equity,  through  the  medium  of  answers  to  interrogatories  in  writing,  was  a  considera- 
tion which  went  to  strengthen  the  necessity  of  the  interference  of  a  jury  in  doubtful 
[25]  points  ;  and  as  proof  of  it  in  this  very  case,  the  witness  (Davies,)  who  appeared 
to  have  conducted  himself  in  an  extraordinary  manner  altogether,  would  cut  an 
awkward  figure  in  a  witness-box,  whatever  he  might  have  done  on  paper. 

Richards,  Baron,  was  of  opinion  that  Davies's  evidence  could  not  be  put  out  of 
this  question  ;  and  that,  on  the  whole,  the  testimony  was  conclusive  and  satisfactory, 
as  it  appeared  to  him.  His  Lordship  said,  he  would  always  oppose  sending  issues  to 
a  jury  where  it  could  possibly  be  avoided,  unless  it  were  in  the  well-known  excepted 
cases  (of  a  rector  and  heir-at-law)  *'. 

Account  decreed,  with  Costs. 

[26]  Ripley  v.  Obee  (by  ORif;iN.\L  Bill).  Taylor  and  Others  v.  Obee  (by  Bill 
OF  Reviver).  Obee  v.  Taylor  and  Others  (by  Cross  Bill).  Friday,  21  st 
June  1816. — The  Court  will  not  make  an  order  on  motion,  that  a  plaintiff  in  a 
cross  cause  (who  has  not  examined  witnesses  on  his  part  in  the  original  cause,  after 
having  obtained  an  order  to  enlaige  pul)lication)  shall  beat  liberty  to  read  deposi- 
tions taken  on  his  behalf  in  the  cross  cause,  after  publication  of  the  depositions 
taken  on  the  behalf  of  the  plaiutift',  on  the  hearing  of  the  original  cause,  on  an 
application  to  put  the  cross  cause  into  the  short  paper  for  that  purpose,  supported 
by  affidavit  of  total  ignorance  on  the  part  of  all  parties  interested,  and  their 
attornies,  of  the  depositions  published. — Nor  will  they  depart  from  their  general 
rule  in  that  respect,  howevei'  satisfactory  in  point  of  fact  the  affidavit  in  support 
of  such  a  motion  may  be  in  the  particular  instance. 

Dauncey  and  Pepys  moved  the  Court  *',  pursuant  to  notice,  that  the  last-mentioned 
cause  might  [27]  be  ordered  to  be  put  into  the  short  paper  of  causes,  to  be  heard  at 
the  same  time  with  the  two  first  mentioned  causes  :  and  that  the  depositions  taken 
on  the  part  of  the  plaiutift",  in  the  last-mentioned  cause,  might  be  read  as  evidence, 
on  his  behalf,  in  the  two  first-mentioned  causes. 

The  motion  was  supported  by  an  affidavit,  made  by  the  Attornies  and  Clerk  in 
Court,  of  the  plaintiff' in  the  last  cause,  stating,  in  substance,  that  (all  the  causes  l)eing 
at  issue)  they  were  advised,  by  Counsel,  to  move  for  liberty  to  read  the  proofs  obtained 
in  the  cross  cause,  on  the  hearing  of  the  original  cause  ; — that  puljlication  passed  in 
the  original  cause  in  the  latter  part  of  the  preceding,  or  the  early  part  of  the  present 

*^  The  reasons  given  by  those  of  their  Lordships,  who  held  that  an  issue  ought 
not  to  go,  the  reporter  has  taken  the  liberty  of  omitting ;  for  as  that  question  seems 
to  have  been  set  at  rest  bj'  the  case  of  Bulkn  v.  MicJitU  (ante,  vol.  ii.  p.  -399),  where 
all  the  arguments  are  fully  given,  it  has  been  thought  unnecessary  to  repeat  what  is 
there  .so  recently  and  so  fully  discussed  and  settled. 

It  may  not  be  superfluous  to  observe  here,  that  before  that  decision,  peihaps,  the 
night  of  deciding  without  an  issue,  by  the  Equity  side  of  this  Court,  in  cases  where 
either  of  their  Lordships  had  entertained  a  difference  of  opinion,  was  not  so  completely 
established. 

It  is  stated  in  all  the  cases,  that  the  foundation  of  that  right  is,  that  the  Court 
being  satisfied  with  the  evidence  before  it,  does  not  therefore  require  the  aid  of  a  jury 
to  assist  its  conscience.  The  distinction  taken  is,  that  in  the  leading  [26]  case  of  Tlic 
Mitwr  Can/ms  of  Si.  raid's  v.  Morris  (ante,  vol.  ii.  p.  418),  the  Chancellor,  as  constituting 
himself  the  Court,  expresses  himself  to  have  been  satisfied  with  the  evidence  before 
him. — The  Exchequer  being  composed  of  four  Judges,  a  difference  of  opinion  on  the 
part  of  one  of  its  members  might  have  raised  a  question  as  to  the  Court  being  satisfied. 
That  case,  however,  appears  to  have  decided  in  eftect,  that  the  satisfaction  of  the 
majority  is,  in  such  cases,  the  satisfaction  of  the  Court. 

*-  This  motion  had  been  made  before  (on  the  first  day  of  term)  ;  luit  the  Court, 
on  that  occasion,  refused  to  hear  it,  because  there  was  no  affidavit  put  in  to  satisfy 
the  Court  that  the  plaintiffs  in  the  last  cause  had  not  in  the  mean  time  come  to  the 
knowledge  of  the  evidence  of  the  plaintiff's  in  the  first  causes  ;  and,  for  what  reason 
the  witnesses  had  not  been  examined  in  the  first  causes. 
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year;  but  that  in  pLiisiuuiuc  of  the  same  advice,  the  phiintiH',  in  the  cross  cause,  had 
not,  on  that  commission,  examined  witnesses  on  his  part ; — that  on  the  messenger  of 
the  examiner,  who  examined  the  witnesses  in  the  original  cause,  inquiring  whether 
the  deponents  (the  Solicitors  of  the  defendants  in'  the  original  causes)  would  take  an 
oftice  copy  of  the  depositions  so  taken,  deponents  instantly  attended  at  the  King's 
Remembrancer's  Office,  and  informed  the  examiner's  clerk  that  they  were  then  pre- 
paring to  examine  witnesses  in  the  last-mentioned  cause,  on  the  part  of  the  plaintiff 
therein ;  and  they  therefore  required  that  the  depositions,  which  had  been  already 
taken  in  the  first-mentioned  causes,  might  not  be  permitted  to  be  seen,  and  that  the 
contents  might  not  be  disclosed  to  any  person  on  the  part  of  the  said  plaintiff'  in  the 
last  cause  (Obee) ; — that  none  of  depo-[28]-nents  had  seen  or  knew  any  thing  of  such 
depositions ;  and  that,  to  the  best  of  their  knowledge,  none  of  the  witnesses  examined 
in  the  last  cause,  on  the  part  of  the  plaintiff'  therein,  had  seen  or  knew  any  thing  of 
those  depositions,  excepting  one,  who  bad  been  also  examined  in  the  two  former 
causes ;  and  that  there  was  no  reason  to  believe  that  she  had  any  knowledge  of  the 
depositions  of  either  of  the  other  witnesses ; — and,  finally,  that  they  (the  Solicitors 
for  the  plaintiff  in  the  cross  bill)  had  been  served  with  a  notice  by  the  Solicitors  for 
the  defendant  in  the  same  cause;  that  they,  as  the  Solicitors  for  the  plaintiff  in  the 
original  causes,  intended  to  move  the  Court,  "  that  the  two  first-mentioned  causes 
might  be  ordered  to  be  put  into  the  short  papei-  of  causes,  to  be  heard  at  the  same 
time  with  the  last-mentioned  cause ;  and  that  the  depositions,  taken  on  the  part  of 
the  plaintiir  in  the  two  first-mentioned  causes,  might  be  read  as  evidence,  on  their  part 
as  defendants,  in  the  last-mentioned  cause"*. 

The  motion  was  much  pressed,  on  the  ground  that  the  causes  were  substantially 
one  and  the  same,  and  that  the  question  was  precisely  the  same  in  both  ;  that  there 
had  been  no  delay,  nor  had  any  other  improper  motive  actuated  the  plaintiff  in  the 
cross  cause,  in  not  having  examined  the  same  witnesses  in  the  original  cause ;  on  the 
contrary,  he  had  acted  under  the  advice  of  counsel,  in  so  alistainiug;  that,  on  the  one 
hand,  the  order  sought  could  not  [29]  unduly  affect  the  other  party  on  the  merits, 
while  on  the  other,  complete  justice  could  not  now  be  done  to  the  applicant  without 
it ;  that  it  was  conformable  to  the  constant  practice  of  Courts  of  Equity,  to  read 
depositions  taken  in  a  ci-oss  suit,  on  the  hearing  of  an  original  cause  between  the  same 
parties,  whei'c  the  subject  matter  was  substantially  the  same  ;  and  that  that  practice 
had  been  recognized  hy  the  other  party  themselves,  who  had  also  given  a  notice  in 
effect  precisely  the  same. 

Maktix  and  liiCll.UtDS,  contra,  submitted,  that  if  the  party  moving  had  any  thing 
of  which  to  complain,  it  was  his  own  fault ;  and  he  had  brought  it  on  himself,  by 
having  neglected  to  examine  his  witnesses,  if  he  had  any  at  the  proper  period,  in  the 
course  of  the  original  cause.  The  dates  of  the  proceedings  shew  it  to  be  so.  The 
original  Itili  was  filed  in  Michaelmas  Term  1809,  and  was  answered  in  January  I8I0. 
On  the  death  of  the  then  plaintiff,  the  suit  was  revived  liy  her  executors,  as  of  Hilary 
1810;  that  bill  was  answered  in  July  following,  to  which  the  plaintiffs  tiled  a  replica- 
tion. In  Trinity  Term  1810,  the  defendant  filed  a  ci'oss  bill,  which  was  answered  in 
April  1811.  The  cause  being  afterwards  at  issue,  and  witnesses  having  been  examined 
on  the  part  of  the  plaintiff  jiublication  would  have  passed  b}'  order,  on  the  Krst  day 
of  Hilary  Term  I81.'i,  liut  that  the  defendant  had,  from  time  to  time,  obtained  onlors 
to  enlarge  publication  till  the  first  day  of  last  I'^aster  Term,  alleging  continually  that 
they  had  niatei-ial  witnesses  to  examine  ;  so  that  tliey  might  [30]  have  examined 
their  witnesses  if  they  had  had  any,  but  did  not.  There  is,  notwithstan<ling,  no 
attempt  made  to  account  for  all  the  intermediate  neglect  and  rlclay  on  their  ])art ; 
and,  therefore,  they  ought  not  now  to  have  the  extraordinary  indulgence  of  the  Court, 
which  they  seek,  in  permitting  depositions  to  be  read  after  publication  of  the  evidence 
taken  on  the  part  of  the  ()laintitfs,  contrary  to  the  rules  of  the  Court ;  for  though  it 
is  sworn  that  none  of  the  persons  engaged  in  conducting  the  defendant's  cause,  have 
obtained  any  knowledge  of  those  depositions  so  ])ublislied  on  the  ])art  of  the  plaintiff, 
it  does  not  ap[)ear  that  the  witnesses  examined  by  them  in  the  last  cause,  did  not 
know  of  them. 

TiioMSdN,  Chief  Baron.  The  de[)ositi(ins  now  sought  to  be  read,  must  of  course 
have  been  published  ;  and  the  present  application  requires  of  the  Court  to  give  validity 

*  That  notice  was  aftervvai-ds  withdrawn. 
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to  an  act  already  done ;  whereas  the  proper  course  would  have  been,  (and  it  is  the 
usual  one  in  all  cases  of  requiring  indulgence)  to  apply  for  leave  to  do  the  act,  with  a 
\'iew  to  the  ultimate  purposes  of  it.  This  might  have  been  a  moi-e  proper  application, 
if  it  had  been  made  with  a  general  saving  of  all  objections  till  tlie  hearing,  for  that 
would  have  given  the  Court  an  opportunity  of  then  saying,  whether  the  depositions 
ought  to  be  admitted  to  be  read  or  not. 

If  we  were  to  grant  this  application  as  now  made,  we  should  be  departing  from  all 
our  rules,  and  getting  into  a  sea  of  confusion.  We  should  be  inducing  all  sorts  of 
irregularities. 

[31]  Gkaham,  Baron,  of  the  same  opinion.  The  affidavit  on  which  the  Court 
might  be  induced  to  grant  such  an  application,  ought  to  be  very  sti'ong  ;  and  certainly 
there  have  not  been  sufficient  grounds  laid  before  the  Court  on  the  present  occasion. 

RiCiLVKDS,  Baron.  Eules  which  are  made  to  guard  against  confusion  and  incou- 
^■cnience,  ought  to  be  sti'ictly  observed.  It  might  not,  perhap.s,  be  mischievous  in  one 
particular  instance  ;  but  that  would  become  a  precedent  for  dispensing  with  the  rule 
in  many  others,  wherein  it  might  be  so. 

Motion  refused  *. 

Braeand  v.  HosKiNS  AND  OTHERS.  (Demurrer.)  Friday,  21st  June  1816. — "Where 
the  object  of  a  bill  quia  timet  is  to  prevent  the  assignees  of  a  bankrupt,  purchaser 
of  an  estate,  from  bringing  an  action  to  recover  back  that  part  of  the  consideration- 
money  remaining  due  to  the  vendor  which  had  been  paid  to  him  subsequent  to 
the  commission  of  the  act  of  bankruptcy,  on  the  ground  of  his  having  waved  his 
equitable  lien  by  taking  a  bond  for  the  purchase-money,  if  the  bill  charge  as  a 
fact  that  the  bond  was  given  as  a  further  additional  or  collateral  security,  the 
question  of  law  cannot  be  raised  on  a  general  demurrer,  because  that  fact  must 
necessarilj^  be  admitted. 

The  plaintifi'  filed  the  present  bill  to  restrain  the  defendants  from  proceeding  at 
law  against  him  ;  stating  that  he  had  entered  into  an  agreement  with  Joseph  Dicken, 
for  the  absolute  sale  of  an  esUite,  in  the  county  of  Derby,  for  the  sum  of  52501. ;  by 
which  it  was  agreed  that  Dicken  should  he  allowed  time  for  payment  of  the  sum  of 
40001.  part  of  the  [32]  purchase-money,  and  should,  for  further  securing  the  payment 
thereof,  pi'ocure  Kichard  Meek  to  join  with  him  in  a  joint  and  several  bond,  in  the 
penal  sum  of  SOOOl.  That  the  contract  was  afterwards  carried  into  execution.  That 
in  ISIO,  Dicken  and  Meek,  who  were  both  engaged  in  trade,  became  embarrassed  in 
circumstances,  when  Dicken  executed  a  conveyance  of  the  estate  to  trustees,  in  trust, 
to  sell  for  the  benefit  of  his  creditors,  which  was  accordingly  sold,  and  produced  a 
much  greater  sum  than  the  original  purchase-money,  which  was  received  by  the 
trustees  ;  that  (the  sum  of  8001.  remaining  due  to  the  plaintifi',  on  the  bond,  and  an 
arrear  of  interest,  making,  togethei',  91.31.,)  the  trustees  paid  him  that  sum  in  the 
month  of  July  1814,  when  he  delivered  up  the  bond  to  be  cancelled,  and  executed  a 
general  release  :  that  Dicken  becoming  insolvent,  he  was  declared  a  bankrupt,  under 
a  commission  dated  15th  November  following,  and  the  defendants  were  appointed 
assignees  of  his  estate.  The  bill  then  charged  that  defendants,  in  December  following, 
demanded  of  the  plaintiff  that  he  should  repay  the  said  sum  of  9131. ;  and  that  they 
had  threatened  to  commence  an  action,  in  case  of  his  refusal  to  do  so,  on  pretence 
that  as  previous  to  the  payment  to  him  of  that  money,  Dicken  had  committed  some  act 
of  bankruptcy,  such  payment  was  therefore  void  ;  whereas  the  plaintifi"  insisted  that 
if  that  were  so,  he  had  a  lien  in  equity  on  the  estate,  and  the  purchase-money  pro- 
duced by  the  re-sale  for  so  much  of  the  original  purchase-money  as  remained  due  at 
that  time ;  and  that  he  had  not  waved  or  relinquished  that  lien  by  taking  [33]  the 
said  bond,  as  that  was  taken  by  him  as  a  farther  additional  or  collateral  security. 

To  this  bill,  the  defendant  demurred. 

Whetherell  and  Wingfield,  in  support  of  the  demurrer,  submitted  that  the  acceptance 
of  the  bond,  more  especially  as  it  was  the  joint  and  several  bond  of  the  vendee,  and  a, 
third  person,  had  destroyed  the  plaintift''s  original  right  of  an  equitable  lien  on  the 
estate  and  purchase-money.     The  case  of  Fawdl  v.  Heelis  (Ambler,  726),  establishes  the 

*  The  facts  and  merits  of  this  case  are  detailed,  in  the  cause  entitled  "  Taylor  and 
Others  v.  Obee,"  post,  p.  S3. 
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poiiit,  tliut  it'  ;i  veiidur  parts  with  his  estate,  and  takes  a  security  for  the  consideraliou- 
moiiey,  a  court  of  equity  will  not  assist  him  against  the  creditors  of  the  purchaser. 
That  case  has  never  been  over-ruled,  whatever  ti'aditional  doubts  may  be  said  to  have 
been  thrown  on  it  by  the  dictum  in  the  ease  of  llldcUnirn  v.  Gregson  (1  Br.  Ch.  C.  42j). 
If  the  plaintiti'  had  tiled  a  bill  against  the  assignees  of  the  purchaser,  he  could  not 
compel  them  to  pay  the  money.  The  security  which  he  has  accepted,  is  a  specialty  of 
the  highest  nature,  and  binding  land.  The  circumstance  of  his  having  taken  the 
precaution  to  get  the  additional  security  of  a,  surety,  is  a  strong  fact  in  proof  of  an 
abandonment  of  his  equitable  lien,  and  is  quasi  evidentia  rei.  Here,  therefore,  the 
vendor  does  not  trust  to  the  personal  security  of  the  vendee,  and,  as  was  said  l)y  the 
Master  of  the  Rolls,  in  the  ease  of  Xaini  v.  J'roicse  (6  Ves.  760),  without  entering  into 
the  general  [34]  question,  whither  every  security  taken,  neces.sai'ily  amounts  to  a  waiver 
of  the  lien  of  the  vendor;  in  this  case,  the  vendor  has  extinguished  his  equitable  lien, 
by  taking  such  a  security  as  the  present  bond. 

Koupell,  in  support  of  the  bill,  submitted  that  the  previous  question,  arising  in  the 
present  case,  was  whether,  as  this  was  a  bill  in  fact  quia  timet,  and  the  demurrer 
general,  which  therefore  necessarily  admitted  all  the  facts,  the  plaintiff  was  not 
precluded,  by  the  bill  having  charged  that  the  security  given  was  only  taken  as  a 
further  additional  or  collateral  security  ;  and  if  so,  by  the  express  agreement  of  the 
parties,  the  vendor's  equitable  lien  was  to  remain,  notwithstanding  the  security  of  the 
bond.  That  statement  in  the  bill  is  positive,  and  the  defendants  cannot,  on  general 
demurrer,  raise  a  question  on  it. 

Thomson,  Chief  Baron.  If  that  be  so,  there  is  certainly  an  end  of  the  demuri-cr ; 
for  that  fact  being  admitted,  the  plaintiff  has  clearly  no  Equity  which  can  entitle  him 
to  the  interference  of  the  Court  in  his  favour. 

It  was  then  urged,  that  the  statement  in  the  bill  of  that  fact,  ought  not  to  be  taken 
OS  a  positive  allegation,  but  as  matter  of  inference,  from  which  the  parties  themselves 
were  not  at  liberty  to  make  any  conclusive  deduction. 

Per  Curiam.  It  is  stated  as  a  fact,  and  it  is  sullicient,  therefore,  to  induce  us  to 
over-rule  the  [35]  demurrer.  If  it  be  not  the  truth,  it  must  be  decided  in  a  more 
solemn  manner. 

Demurrer  over-ruled. 

ArrORNKY  Gknkkal  v.  Hughes.  Saturday,  2lM  Jiuie  IfilC. — If  the  trial  of  an 
information  lias  been  once  postponed  at  the  instance  of  the  Attorncy-dcneral  pro 
dcfectu  jiu'aloruni,  the  Court  will  also  grant  the  defendant  a  rule  to  shew  cause 
why  the  trial  should  not  be  further  postponed,  on  his  application,  if  in  the  mean 
time  a  material  witne.ss,  deposed  to  have  been  ready  on  the  former  occasion,  is 
not  forthcoming. 

Pell,  Serjeant,  moved  to  put  off  the  trial  of  this  information,  after  a  peremptory 
undertaking. 

He  admitted  that  the  Court  would  expect  an  urgent  allidavit.  That,  on  which 
the  present  application  was  founded,  stated  that  a  material  witness  for  the  defendant 
was  absent ;  and  that  that  circumstance  was  not  known  to  the  defendant  when  the 
undertaking  was  given. 

It  was  also  stated,  that  at  the  time  when  the  cause  was  to  have  come  on,  the 
defendant  was  ready  to  go  to  trial  with  the  witness,  who  was  now  deposed  [36]  to  be 
absent ;  but  that  on  that  occasion,  the  trial  was  postponed  pro  defcclu  juratorum,  at 
the  instance  of  the  Attorney  (JetLcral. 

Under  these  circumstances,  the  Court  grantetl  the  rule. 

Friday,  21st  June  ISlfi. — In  ;in  action  against  a  sheriff,  for  not 


assignnig  a  bail  bond,  the  Court  will  not  grant  a  motion  lo  enter  the  refogni/aneo 
of  bail  on  the  record  as  taken  on  the  true  day  (it  being  .-dways  entered  generally 
as  of  the  term)  to  enal)lc  the  plaintill'  lo  proceed  with  his  action. — Quere,  if  such 
an  action  be  maintiiinable? 

In  this  action,  which  had  been  brought  .against  .a  sheriff  for  not  a.ssigning  a  bail 
bond,  Owen  moved,  that  the  reeognizance  of  bail  might  be  entered  on  the  record,  as 
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having  been  taken  on  the  7th  of  May,  agreeably  with  the  fact,  that  the  plaintiff  might 
be  enabled  to  maintain  his  action,  which  he  could  not  otherwise  do,  the  entry  of  bail 
relating  generally  to  the  term  ;  but  the  Court  of  Common  Pleas  had  permitted  the 
record  to  be  altered  to  accord  with  the  fact,  on  a  similar  application  in  the  case  of 
Atistin  and  Others,  Assignees  of  ihe  Sheriff  of  MidcUese.r.  v.  Fcntoii  (1  Taunt.  23). 

The  Court  refused  the  I'ule,  intimating,  that  the  cause  of  action  was  at  least  very 
novel,  if  it  could  be  maintained  ;  and  that  the  plaintiff  should  have  proceeded  against 
the  sheriff  by  attachment  in  the  usual  and  regular  way. 

[37]  It  was  then  stated,  that  bail  had  subsequently  been  put  in  and  justified,  but 
irregularly. 

Per  Curiam.     You  should  have  opposed  the  justification  on  that  ground  at  the  time. 

Rule  refused. 

Same  Cause.  Saturday,  22d  June  1816. — All  motions  to  annul  proceedings  on  the 
ground  of  irregularity  must  be  made  in  the  Term  when  the  proceeding  was  had, 
or  the  Court  will  not  receive  the  application. 

Owen  now  moved  that  the  justification  of  the  bail,  which  had  been  admitted  in 
this  cause,  might  be  set  aside  for  irregularity. 

But  it  appearing  that  the  justification  had  been  taken  in  Court  last  term,  the 
Court  said  that  that  was  an  insuperable  difficulty  ;  for  the  I'ule  was,  that  all  motions 
to  annul  proceedings  on  the  ground  of  irregularity,  should  be  made  the  same  term 
with  the  proceeding  complained  of,  and  that  that  rule  could  not  be  broken  in  upon  in 
any  case.     They  therefore  refused  to  hear  the  merits  of  the  motion. 

[38]  Rex  (in  Aid  of  Horn)  r.  Ripfon  and  Others  (Assignees  of  Watt). 
Saturday,  22d  June  1816. — After  the  defendant  has  obtained  time  to  plead 
to  an  Extent,  he  cannot  take  any  objection  to  the  affidavit  on  which  it  is  founded 
by  motion. — The  proper  course  is  to  crave  oyer  and  demur. 

The  Solicitor  General  being  present  on  the  part  of  the  Crown, 

Daunccy  and  Walton  now  shewed  cause  against  this  rule,  which  had  been  obtained 
last  term*',  for  setting  aside  this  Extent  (vide  vol.  ii.  p.  398),  on  an  objection  to  the 
sufficiency  of  the  aflidavit  on  which  it  was  founded.  They  objected  that  the  defen- 
dants having  (on  the  expiration  of  the  rule  to  plead,  and  being  called  on  to  plead 
peremptorily)  obtained  au  order  for  six  weeks  time,  were  thereby  precluded  from  any 
advantage  which  the  alleged  defect  in  the  affidavit  might  otherwise  have  afforded 
them.  Had  not  the  present  motion  been  pending,  (the  further  time  allowed  for 
pleading  having  expired,)  the  defendants  would  have  been  in  contempt  for  want 
of  a  plea. 

Carr  and  West  submitted  that  the  present  objection  being  that  of  a  substantial 
and  fatal  error  [39]  in  the  affidavit,  on  which  the  whole  proceedings  were  founded, 
they  were  not  precluded  in  any  stage  of  the  cause  from  taking  it.  It  is  one  which 
might  be  taken  even  after  verdict,  in  arrest  of  judgment. 

The  Court  inquired  why  the  objection  had  not  been  raised  by  demurrer,  on  oyer. 

It  was  said  that,  according  to  what  was  understood  to  be  the  practice  on  this  side 
of  the  Court,  it  was  not  allowable  to  demur  after  time  taken  to  plead  '■ -. 

On  the  other  side  it  was  insisted,  that  thei'e  was  no  precedent  in  the  practice  of 
any  Court  of  an  attempt  to  set  aside  process,  being  permitted,  after  a  defendant  had 
submitted  to  require  time  to  plead. 

Per  Cmiam.  It  is  certainly  too  late  now  to  object,  in  this  way,  by  motion,  to  the 
affidavit  on  which  this  Extent  has  proceeded.  The  proper  course  of  bringing  the 
question  before  the  Court  is  by  demurrer. 

Rule  discharged. 

*i  On  the  first  day  of  last  Easter  Term  the  defendants  obtained  a  rule  to  set  aside 
the  venditioni  exponas,  which  had  been  sued  out  in  this  Extent,  in  default  of  claim, 
within  the  time  allowed  by  the  rule,  and  being  permitted  to  enter  their  claim,  on 
shewing  by  affidavit  that  the  claim  had  been  omitted  to  be  entered,  by  a  mistake  of 
their  clerk  in  court,  which  was  afterwards  made  absolute. 

*'^  The  Court  expressed  doubts  of  there  being  any  such  practice. 
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[40]  The  King  (in  Aid  of  Simpson  and  Others)  *.  Hopper  and  Otiieus, 
(Assignees  of  Mowbrny).  Saturday,  22d  June  1816. — On  an  Extent  in  aid  (or 
even  on  an  immediate  Extent)  where  goods  and  chattels  of  the  debtor  have  boon 
seized  to  an  amount,  according  to  the  appi'aisement,  beyond  what  is  sufficient  to 
satisfy  the  debt  due  to  the  Grown,  the  debtor's  lands  cannot  be  sold. — Under 
such  circumstances  the  Court  will,  on  motion,  grant  an  amoveas  manus  (by  an 
order  to  shew  cause)  on  the  defendants  paying  into  tlio  receipt  of  the  Exchequer 
the  debt  without  the  costs. — Costs  are  not  recoverable  where  goods  and  lands  are 
seized,  the  goods  alone  being  more  than  sufKcient  to  pay  the  debt  levied,  not 
even  in  the  case  of  an  immediate  Extent.  The  stat.  25  Geo.  III.  c.  35,  held  not 
to  give  the  Crown  a  right  to  costs,  in  cases  where  it  is  not  necessary  to  resort  to 
a  sale  of  the  lands. — Quere,  whether  in  the  case  of  lands  being  actually  sold  under 
an  Extent  in  aid,  the  prosecutor  would  be  entitled  to  costs? 

A  rule  was  granted  on  the  15th  instant,  on  the  motion  of  West,  calling  on  the 
prosecutors  of  this  Extent,  to  shew  cause  why,  upon  payment  into  Court,  or  the 
receipt  of  the  Exchequer  to  the  account  of  the  Reeei^•or  General  of  taxes  for  the  North 
Hiding  of  York,  the  sum  of  42561.  7s.  yd.  the  amount  of  the  debt  for  which  the  Extent 
issued,  an  amoveas  munus  should  not  issue  to  remove  the  king's  hands  from  the  lands,^ 
tenements,  eii'ects,  and  property  of  the  bankrupts,  which  had  been  seized  by  the  sheriff' 
of  Durham,  under  the  writ. 

Simpson  and  his  partners,  who  were  bankers,  were  found  indeljted  to  the  Crown 
in  the  sum  of  10,0001.  for  money  received  by  Simpson,  for  assessed  taxes,  as  deputy 
to  the  Keceivcr  General  of  the  North  Riding,  and  l)y  him  paid  into  the  house  of  him- 
self and  partners  ;  Mowbray  &  Co.  were  also  found  indebted  to  them  in  the  sum  of 
42561.  7s.  i)d.  for  money  lent. 

The  slierill,  according  to  the  exigency  of  the  writ,  had  seized  cci'tain  freehold  and 
leasehold  [41]  estates,  the  property  of  the  several  defendants,  to  a  large  amount,  and 
also  goods  and  chattels,  which  were  appraised  by  the  jury  at  the  sum  of  80001. 

Under  these  circumstances.  West  moved  for  the  above  rule,  which  was  granted  ; 
and  now 

Dauncey  and  Nolan  shewed  cause.  They  objected,  ihat  it  had  not  been  made  pai-t 
of  the  order,  that  the  money  should  bo  paid  into  Court  with  costs.  They  admitted, 
that  in  ciises  of  goods  and  ciiattels  seized,  the  Crown  was  not  entitled  to  levy  costs  ; 
but  that,  in  point  of  fact,  in  the  present  instance,  the  defendant's  lands  had  been  seized 
under  this  Extent ;  and  in  cases  where  lands  are  seized,  the  Crown  is  entitled,  liy  the 
25th  Geo.  III.  ch.  .'i5,  to  have  the  costs  wliicli  have  been  incurred  in  enforcing  the  pay- 
ment of  the  debt.  The  words  of  the  statute  are, — "  And  all  monies  which  shall  become 
payable  from  such  purchaser  or  purchasers  as  aforesaid,  shall  be  paid,  accounted  for, 
and  applied  towards  discharge  of  the  debt  due  to  the  Crown,  and  of  all  costs  and 
expenses  wiiich  shall  be  incuired  by  the  Crown,  in  enforcing  the  payment  of  such  debt, 
in  such  manner  as  the  said  Court  of  Exchequer  shall  from  time  to  time  order  and 
appoint."  Then  theie  is  a  provision  foi'  paying  the  surplus,  if  there  should  be  any, 
"after  payment  of  the  whole  debt  to  the  Crown,  and  of  all  costs  and  expenses  incurred 
in  enforcing  the  payment  thereof,"  to  the  persons  who  would  l)e  entitled  in  case  there 
had  been  no  sale, — the  statute  oliviously  contemplating  throughout  the  payment  of 
[42]  costs,  in  case  of  a  seizure.  The  Act  has  certainly  not  piovidcd  expressly  for  the 
ease  of  a  redemption  of  tiie  lands,  by  the  debtor  paying  the  money  due  to  the  Crown, 
under  the  authority  of  this  Coiu't ;  but  from  the  oliject  an<l  policy  of  it,  it  may  bo 
assumed  that  in  that  case  the  ex|)enscsof  the  soiziu-c  must  be  paid.  Itcaii  hardi}'  lie 
intended  to  be  urged  that  the  costs  arc  only  to  bo  paid  in  the  event  of  an  actual  sale  ; 
for  that  would  be  to  oblige  the  Crown  to  resist  any  accommodation  to  the  defendant, 
who,  to  save  the  expense  of  proceeding  to  extremity,  should  wish  to  recover  his  lands 
in  an  easier  and  earlier  maimer  ;  or  it  would  go  to  make  the  Crown  a  loser  by  its  own 
lenity.  The  Court  will  not  be  di.sposed  to  sanction  a  proceeding  which  shall  go  to 
place  the  Crown  in  a  worse  situation,  by  receiving  the  monc}'  before  a  .sale  of  the 
lands  should  be  ordered,  than  it  would  lie  after  judgment  had  been  recovci'od,  and  the 
lands  sold,  when  all  the  costs  would  be  to  be  deducted  out  of  the  produce.  If  the 
lands  ai'c  to  lie  restored  on  payment  of  the  debt,  it  will  be  tantamount  to  a  sale  of  the 
lands  for  that  purpose  ;  anci  therefore  the  prosecut(jrs  of  the  Kxtcnt  ought  to  have  all 
the  advantages  which  they  would  have  been  entitled  to  on  such  sale  :  it  is  by  having 
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seized  the  lands  that  they  have  eufoiued  the  payment  of  the  debt,  for  the  goods  and 
chattels  which  have  been  seized,  may  be  liable  to  paramount  claims. 

It  will,  perhaps,  be  argued,  that  this  being  the  case  of  an  Extent  in  aid,  the  Crown 
cannot  sell  the  lands.  But  the  prosecutor  of  an  Extent  having  [43]  once  employed 
the  prei'Ogative  process,  has  a  right  to  all  its  incidental  privileges ;  one  of  which  is, 
that  under  it  the  lands  of  the  debtor  may  be  seized  and  sold  to  pay  the  debt.  It  also 
appears  by  the  inquisition,  that  although  this  is  in  form  an  E.\tent  in  aid,  it  has  been 
issued  for  the  recovery  of  the  Crown's  proper  money.  It  is  in  aid  of  the  Deputy 
Receiver  General,  for  the  amount  of  assessed  ta.xes  actually  received  by  him,  and  lent 
to  the  defendants,  and  is  therefore  equivalent  to  an  immediate  E.\tent. 

On  the  whole,  this  case  resolves  itself  into  two  questions  ; 

First,  Whether  the  lands  of  a  debtor  to  the  Crown's  debtor  can  be  sold  unilcr  this 
Extent  in  Aid : 

Secondly,  Whether,  if  thej'  can  be  sold,  the  defendants  may,  before  the  order  for 
sale,  obtain  an  amoveas  manus,  by  paying  the  Crown's  debt  into  Court,  without  the 
Crown's  costs  of  enforcing  the  payment. 

West,  in  suppoi't  of  the  order,  submitted,  that  the  prosecutors  of  this  Extent  would 
not  have  been  entitled  to  costs,  even  after  they  should  have  obtained  judgment ;  for, 
as  this  was  merely  the  case  of  an  Extent  in  aid,  the  statute  of  35  Geo.  III.  did  not 
empower  them  to  sell  the  debtor's  lands.  That  statute  was  merel}'  i-emcdial  of  the 
13  Eliz.  ch.  4,  and  was  passed  to  facilitate  the  sale  of  the  [44]  lands  of  the  debtor  to 
the  Crown,  by  a  more  expeditious  and  summary  mode  of  proceeding,  leaving  the  law 
as  before ;  and  did  not,  in  any  respect,  extend  the  power  to  sell  the  debtor's  lauds  to 
persons  not  having  such  power  under  that  statute.  The  Crown,  therefore,  alone  can 
sell  the  lands,  and  that  only  for  the  Crown's  immediate  debt.  In  this  case,  the  debt  of 
the  person  whose  lands  are  seized,  is  not  due  to  the  Crown,  nor  has  the  Crown  incurred 
any  costs  or  expenses  in  enforcing  the  payment  of  it.  There  is  no  privity  between  the 
Crown,  and  the  debtor  whose  lands  are  seized.  If,  therefore,  these  lands  should  be 
actually  sold,  the  prosecutors  of  the  Extent  would  not  be  entitled  to  their  costs. 

Another  objection  is,  that  in  this  case,  as  appears  by  the  appraisement,  the  goods 
and  chattels  which  have  been  seized,  amount  in  value  to  more  than  sufficient  to  pay 
the  Crown's  debt,  without  having  recourse  to  the  debtor's  lands.  Therefoi'e  the  Court 
will  not,  in  conformity  with  the  fundamental  principle  of  the  law,  that  goods  are  to  be 
preferred  in  execution  to  lands,  permit  a  sale  of  the  lands,  where  the  debt  can  be 
satisfied  out  of  the  goods.  That  general  principle  is  recognized  in  the  common  case  of 
execution  by  elegit,  whereby  the  defendant's  lands  are  never  touched  but  where  a 
sufficient  levy  cannot  be  made  on  his  personal  goods,  to  satisfy  the  plaintiffs  debt  and 
costs.  In  2cl  Inst.  p.  395,  Lord  Coke  says, — "  If  the  chattels  be  sufficient  to  pay  the 
debt,  and  so  may  appear  to  the  sheriff,  whereby  he  may  satisfy  the  debt,  then  he  ought 
not  to  extend  the  lauds  for  the  residue ;  and  [45J  all  this  appeareth  by  the  writ  of 
elegit,  framed  upon  this  act."  That  principle,  until  the  stat.  33d  H.  VIII.  extended  to 
the  Crown's  execution,  and  was  founded  on  Magna  Charta,  2  last.  p.  19;  and  there  is 
no  reason  for  an  opinion,  that  since  the  33d  H.  VIII.  which  gives  the  Crown  the  power 
to  seize  its  debtor's  lands,  that  the  Court  would  order  them  to  be  sold,  where  the 
defendant's  goods  and  chattels  had  also  been  seized  to  an  amount  more  than  sufficient 
to  satisfy  the  debt.  There  is  good  reason  why  the  Crown  should  not  wish  in  such  a 
case  to  take  its  debtor's  land,  where  his  goods  were  sufficient ;  for  as  it  could  only  take 
the  growing  profits  by  levari  facias,  so  dilatory  a  mode  would  obviously  be  postponed 
to  the  more  summary  proceeding  of  a  venditioni  exponas  against  the  goods. 

The  statute  of  25  Geo.  III.  does  not  give  the  Crown  a  right  of  election  to  proceed 
against  either  goods  or  lands,  as  it  shall  think  fit ;  but,  on  the  contrary,  by  the  mode 
prescribed  for  proceeding  against  the  lands  at  all,  it  has  given  this  Court  a  discre- 
tionary controul  in  such  cases,  probably  in  contemplation  of  the  very  principle  now 
contended  for,  of  postponing  lands  to  goods,  in  the  execution  of  judgment.  Were  it, 
indeed,  left  in  the  discretion  of  the  Crown,  it  would  now,  (since  the  statute  has  giveu 
costs  in  cases  of  levies,  by  sale  of  land,)  on  all  occasions  resort,  as  matter  of  course,  to 
the  lands  in  the  first  instance,  for  the  sake  of  getting  the  costs  and  expenses,  which  it 
could  not  levy  where  goods  alone  are  seized.  But  that  would  be  [46]  adverse  to  the 
policy  of  the  established  and  ancient  maxim  of  the  law,  that  where  the  debtor  has 
sufficient  goods  wherewith  to  satisfy  the  judgment,  the  lands  shall  not  be  levied  on. 
The  act  of  parliament  having  given  the  Court  a  discretion,  with  respect  to  the 
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order  for  the  sale  of  a  debtor's  lands,  by  requiring  an  application  to  l)e  made  to  the 
Court,  by  the  Attorney  General,  for  that  purpose ;  the  question  now  is,  Whether,  in 
the  exercise  of  that  discretion,  they  will  not,  under  those  circumstances,  make  the 
present  rule  absolute  ? 

TnojrsoN,  Chief  Earon.  It  appears  by  the  inquisition  *•,  certainly,  that  goods 
and  chattels  to  a  much  greater  amount  than  sufficient  to  pay  the  debt  due  to  the 
Crown,  and  which  is  now  proposed  to  be  paid  into  Coui't,  have  been  seized  under 
this  Extent.  It  is  clear,  therefore,  that,  in  this  case,  the  Crown  itself  would  not 
have  been  entitled  to  resort  to  the  lands  under  an  immediate  Extent.  And  on  t;hc 
return  of  the  inquisition,  we  should  [47]  not  have  ordered  a  sale  of  the  lands  which 
have  been  seized,  if  an  application  had  been  made  to  us  for  such  an  order  ;  for  our 
first  inquiry  would  have  been,  Whether  the  goods,  which  had  been  .seized,  were 
sufficient  to  satisfy  the  debt?  and  unless  they  proved  insufficient,  we  should  not 
order  a  sale  which  would  not  otherwise  be  necessary  ;  so  that  the  Crown  would  not 
be  entitled  to  costs  in  the  present  case. 

It  becomes,  therefore,  unnecessary  to  give  any  opinion  on  the  other  questions 
which  have  been  raised. 

(tK.VH.XJI,  Baron.  I  shall  adopt  the  .same  proper  reserve  as  my  Lord  Chief  Baron 
ill  giving  any  opinion  on  the  general  rule,  as  to  the  right  to  costs  on  the  sale  of  lands  ; 
for,  in  this  case,  that  is  put  out  of  the  rjuestion,  by  there  having  been  goods  and 
chattels  levied  to  a  sufficient  amount  to  satisfy  the  debt ;  and  no  doubt  the  Court 
would  observe  the  rule,  that  the  goods  seized  must  be  shewn  to  be  inadequate  to 
the  discharge  of  the  debt,  before  they  would  grant  an  order  for  the  sale  of  the  debtor's 
lands,  on  a  motion  to  that  eti'ect  by  the  Attorney  Geneial. 

AVoon  and  Ricii.vkd.s,  Barons,  of  the  same  opinion. 

Order  made  absolute. 

[48]    In  the  Exchkquek  Chamber. 

Bkatsun  and  Othek.s  (•.  KirsHFoKTH.  (Ill  Error.)  Thur-sday,  27th  June  1816.— 
It  is  not  ground  of  error  that  the  plaiiitifl'  (in  an  action  against  a  hundred,  on  the 
41st  Ceo.  III.  c.  •-'•1,  and  1st  (ieo.  I.  c.  5,  for  I'ccovcry  of  damages  for  injury  done 
to  him  Ijy  the  demolition  of  his  mills  by  persons  riotously  assembled)  do  not 
allege  in  his  declaration  that  such  demolition  was  felonious,  or  that  the  persons 
riotously  assembled  acted  feloniously. — It  is  sufficient  to  sanction  a  civil  action, 
if  it  appear  from  the  allegation  of  the  acts  done  that  a  felony  had  been  com- 
mitted by  them. 

The  question  raised  by  the  present  writ  of  error  from  this  Court  was.  Whether, 
in  an  action  founded  on  the  41st  Geo.  III.  ch.  24,  for  the  leeovery  of  damages  sus- 
tained by  the  riotous  demolition  of  mills,  it  was  necessary  to  lay  the  injurious  act  as 
having  been  done  "  feloniously  "  '. 

The  defendant  had  obtained  a  verdict  at  the  \'oi-k  Lent  Assizes  1815,  against  the 
plaintiffs,  four  of  the  inhabitants  of  the  hundred  of  Agbrigg  and  Morley,  in  that 
county  *-.  The  three  lirst  counts  of  the  declaration  staled.  That  on  the  24tli  of  April 
1812,  at  the  parish  of  Halifax,  in  the  hundred  and  county  aforesaid,  divers  persons, 
to  the  number  of  twelve  and  more,  being  then  and  there  unlawfully,  riotously,  and 
tumultuously  assembled  together,  to  the  disturbance  of  the  public  peace,  did,  unl.iw- 
fully,  tumultuously,  and  with  force,  demolish,  in  part,  a  cei'tain  water-mill  of  the  plain- 
tiff, l)eing  in  the  parish  aforesaid,  in  the  hundred  of  the  county  aforesaid,  and  the 
walls,  doors,  windows,  window  frames,  locks  and  has])s  affixed  and  Vielonging  thereto  ; 
and  pait  of  the  said  water-mill  of  the  said  plaintilV,  .and  certain  [49]  works  ;  to  wit,  certain 
shears,  frames,  machines  and  straps  belonging  thereto,  in  contempt  of  our  lord  the 
King,  to  the  damage  of  the  ])laintitl' of  .jUOI.  and  .against  the  form  of  the  statute,  iVc.  ; 

*'  The  finding  of  the  Jury,  on  that  part  of  the  inquisition,  was  as  follows  : 
"And  the  jurors  afoi'esaid,  upon  their  oaths  afores.iid,  further  say,  that  the  said 
Arthur  Mowl)iay  (and  the  rest  of  the  bankrupts)  were,  on  the  said  22d  of  July  last, 
possessed,  as  of  their  own  proper  goods  and  ch.'ittels,  of  and  in  the  several  goods  and 
chattels  mentioned  and  described  in  the  schedule  thereto  annexed,  marked  li.,  which 
the  said  jurors  did  appraise  and  value  at  the  sum  of  80001." 
*"  Vide  ante,  vol.  i.  p.  343. 
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whereby,  and  by  force  of  the  statutes  iu  such  case  made  and  provided,  an  action  hath 
accrued  to  the  plaintiti',  being  the  person  injured  and  damnified  thereby,  to  recover 
against  the  defendant,  being  then  and  still  inhabitants  of  the  said  hundred,  the  damage 
so  by  him  sustained,  by  demolishing,  in  part,  the  said  water-mill,  and  the  works  thereto 
belonging.  There  were  several  other  counts,  to  all  of  which  the  defendant  pleaded 
the  general  issue. 

The  error  assigned  wa.s,  that  it  was  not  alleged  in  either  of  the  counts,  that  the 
persons  mentioned  to  have  been  unlawfully,  riotously,  and  tumultuously  assembled, 
did  feloniously  demolish,  in  any  part,  the  said  premises  ;  nor  that  they  committed  any 
felonious  act  or  otience  in  respect  thereof.  The  case  now  came  on  for  argument  before 
Lord  Ellenborough,  and  Lord  Chief  Justice  Gibbs. 

Scarlett,  for  the  plaintift'  in  error,  stated  the  sole  point  to  be,  Whether  the  omission 
of  the  word  feloniouslj',  in  the  several  counts  of  the  declaration,  were  fatal  or  not ! 
He  contended  that  it  was  ;  for  by  the  rules  of  pleading,  it  is  necessar\'  that  there 
should  be  allegations  of  whatever  is  required  to  be  proved  ;  as,  therefore,  it  was 
decided  in  the  case  of  Ileid  v.  Clarke  (7  T.  E.  496),  that  the  hundred  were  not  [50] 
liable  in  an  action  on  stat.  1  Geo.  1,  st.  2,  ch.  5,  (on  which  two  of  the  counts  in  this 
declaration  are  founded)  unless  the  riot  amounted  to  felony  within  that  statute  : 
so  it  is  necessary  that  it  should  be  alleged,  that  the  act  for  the  consequences  of  which 
the  person  suing  seeks  compensation  in  damages  was  felonious.  Lord  Kenyon 
distinctly  says,  in  giving  judgment : — "I  cannot  agree  that  the  hundred  are  answer- 
able for  damages  done  by  persons  who  are  not  guilty  of  felony  within  the  former  part 
of  the  act."  If  the  commission  of  a  felony  were  necessary  to  support  the  action,  the 
declaration  is  bad,  if  it  omit  the  woitl  feloniously  ;  for  a  felony  must  be  proved,  and 
to  be  proved,  it  must  be  alleged. 

Littledale  was  to  have  argued  in  support  of  the  judgment ;  but  their  Lordships 
dispensed  with  hearing  him,  because  they  said, 

They  were  clearly  of  opinion,  that  although  it  were  certainly  necessary  to  the 
support  of  the  action  which  had  been  brought,  that  there  should  be  such  proof  adthiced 
as  would  be  sufficient  to  establish  a  charge  of  felony  on  an  indictment,  it  was,  how- 
ever, not  necessary  to  aver,  in  the  civil  suit,  that  the  persons  assembled  acted 
felonionslj%  or  committed  a  felony  :  it  was  sufficient  to  state,  that  they  committed 
the  acts  charged  in  the  words  of  the  statute,  as  had  been  done  in  this  case. — In  the 
case  of  The  Kiwj  v.  Jwhl  (2  Term  Rep.  255),  it  was  held  not  to  be  [51]  necessary  to 
state  in  a  warrant  of  commitment,  on  a  charge  of  felony,  that  the  act  was  done 
feloniously  :  and  that  it  would  be  sufficient  if,  on  the  facts  stated,  it  appeared  that  a 
felony  had  been  committed  :  that  did  not  appear  on  the  facts  stated  in  that  case,  and 
therefore  the  Court  held  that  they  were  bound  to  bail  the  defendant  on  that  ground. 
Li  the  present  case,  however,  it  appears  clearly,  from  the  acts  stated  iu  the  declara- 
tion, that  a  felony  had  been  committed,  and  that  is  quite  sufficient  to  support  the 
action  against  the  defendant  below. 

Judgment  affirmed. 

Scarlett  afterwards  admitted,  that  in  the  extract  given  of  the  declaration  in  the 
report  of  Hyde  v.  Coi/an  (Doug.  699),  (where  the  Court  gave  judgment  for  the  plaintiti', 
on  a  special  verdict  found  in  that  case,  which  was  also  an  action  against  a  hundred, 
for  damages,  by  rioters  in  part  demolishing  a  dwelling  house,  and  destroying  goods 
and  furniture  therein,)  the  act  of  demolishing  was  not  laid  to  have  been  done 
feloniously. 

[52]  Searle,  Assignee  of  the  Sheriff  of  London,  v.  Hale  and  Others.  Saturday, 
29th  June  ISIG. — The  Court  will  stay  proceedings  on  an  assignment  of  a  bail 
bond,  the  defendant  having  since  perfected  bail  ou  motion,  without  tender  of 
payment  of  costs,  or  any  affidavit  of  merits,  or  that  the  application  is  made  in 
ease  of  the  sheriff  or  bail,  where  a  trial  has  not  been  lost : — nor  will  they  in  such 
case  order  the  bail  bond  to  stand  as  a  security  :  requiring  only  that  the  plaintiff' 
shall  be  put  in  the  same  situation  as  if  bail  had  been  put  in  in  time,  and  duly 
perfected. 

A  rule  had  been  obtained  by  Richards,  on  the  part  of  the  defendant,  for  staying 
the  proceedings  on  the  bail  bond  assigned,  in  this  cause ;  the  defendant  having  put  in 
and  perfected  bail ;  against  which. 
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Owen  now  shewed  cause,  submitting  thiit  the  riile  obtained  conld  not  be  supported  ; 
and  Uiking  two  objections: — first,  that  there  had  l)een  no  atlidavit  of  merits  filed — or 
that  the  application  was  made  in  ease  of  the  sheriff,  without  collusion  with,  or  indemnity 
from,  the  defendant,  as  had  been  held  to  be  necessary  by  the  Court  of  King's  Bench, 
in  the  case  of  The  King  v.  The  Shmff  of  Middlesex  (3  M.  &  Sel.  299),  (whereas  in  this 
ciise  the  motion  is  expressly  made  on  behalf  of  the  defendant;)  and,  secondly,  that 
the  motion  was  not  originally  made  on  terms  of  payment  of  costs,  as  it  ought  to  have 
been,  where  the  assigimient  and  pi'oceedings  were  regular,  and  the  applicant  sought 
an  indulgence. — This  (it  was  put)  was  a  cause  where  a  trial  had  been  lost,  the  plaintiff" 
having  declared  de  bene  esse — and  tiierefore,  if  the  rule  should  be  made  absolute,  the 
bail  bond  ought  to  be  ordered  to  stand  as  a  security  *'. 

[53]  Dauncey,  in  support  of  the  rule,  contended,  that  as  the  plaintift"  had  not  lost 
a  trial,  as  would  appear  from  the  dates  of  the  proceedings  *-,  the  rule  ought  to  be 
made  absolute,  on  the  common  terms,  without  requiring  the  bond  to  stand  as  a  security. 
The  assignment  of  the  bail-bond  was  taken  on  the  "2-ith,  and  on  the  25th  the  bail 
justified. — The  case  cited,  was  that  of  setting  aside  an  attachment  for  not  bringing  in 
the  body. — This  is  merely  the  case  of  an  as.signee  of  the  sheriff"  suing  on  the  bond 
given  by  the  principal  and  bail  below. 

Per  Curiam.  The  defendant  must  undertake  to  put  the  plaintiff'  in  the  .same 
situation  as  he  would  have  been  in  if  the  bail  had  justified  in  due  time.  On  those 
terms  we  will  make  the 

Rule  absolute,  on  payment  of  costs. 

[54]  GiLUERT  V.  STANrsL.\us.  Saturday,  29th  June  1816. — In  an  action  fora  false  and 
deceitful  repi'esentation  of  the  annual  returns  of  a  business  sold  to  the  [)laintifl', 
an  averment  that  defendant  represented  the  returns  to  amount  to  a  sum  certain 
is  material,  and  must  be  precisely  proved,  notwithstanding  it  be  laid  under  a 
videlicet  And  a  vai'iancc  Itotween  the  allegation  an<l  ])roof  is  a  good  ground  of 
nonsuit  after  verdict. — In  cases  of  doubt,  there  should  be  separate  counts  to  let 
in  proof  of  the  precise  fact. 

The  plaintiff"  having  purchased  the  defendant's  house,  and  business  of  a  milliner 
and  lace  dealer,  for  the  sum  of  16801.  brought  the  present  action  of  deceit  for  an 
alleged  misrepresentation  of  the  annual  returns  of  the  trade,  and  lecovered  a  verdict 
on  the  tiial,  Itefoie  Mi-.  Baron  liichard.s,  at  Westminster,  at  the  Sittings  after  Hilary 
Term. 

Wednesday,  1st  May. — Dauncey  and  (raselce  now  obtained  a  rule  to  shew  cause 
why  that  venlict  should  not  bo  set  aside,  and  a  non-suit  entered  ;  for  that  the  proof 
off'ui'cd  did  nf)t  support  the  allegation  in  the  counts. 

The  declai'ation  stated  that  "  upon  the  treaty  for  the  ])urchasc  of  the  lease,  trade, 
(V:c.  and  befoie  the  making  the  said  agreement,  and  as  inducement  to  the  plaintiff  to 
enter  into  and  make  such  agreement,  the  defendant  falsely,  and  deceitfully',  represented 
and  asserted  to  the  plaintiff,  that  the  annual  returns  of  his  aforesaid  trades  or  businesses 
of  a  milliner,  &c.  amounted  to  a  laige  sum  ;  to  wit,  the  sum  of  60001. — And  thereby, 
and  by  no  other  means  whatever,  he,  the  plaintiff",  was  induced,  and  moved,  to  enter 
into,  and  make,  and  did  accorditigly  entei'  into  and  make  the  agreement  aforesaid  ; 

*'  Tidd's  Practice,  p.  296 ;  but  see  a  distinction  noticed  there  in  the  practice  of 
the  Common  Pleas. 

*-  The  writ  was  returnalilc  on  the  first  I'Cturn  of  this  tei'm  (10th  .Tunc).  The 
defendant  had  four  days  inclusive,  after  the  ipiarto  die  post,  to  put  in  bail,  which 
would  be  till  the  !7th:  on  that  day  bail  was  put  in.  On  the  18th  the  i)ail  were 
cxccplcfl  against.  On  the  19th,  notice  of  justification  was  given  for  the  2ist  ;  but 
the  bail  did  not  attend.  The  defendant,  however,  (it  was  said)  had  still  the  whole  of 
the  22d  to  justify  ;  and  if  the  bail  had  thou  justified,  the  ])!aititill'  might  have  deman<i('d 
a  ])lea  in  the  evening  ;  but  that  day  l)cing  Saturday,  the  defendant  would  have  iiad 
the  whole  of  Monday,  ihc  2  llh,  to  |)lead,  and  therefore  the  jilaintiti"  could  not  h;i\e 
delivered  his  issue  till  the  nioining  of  the  2rith,  when  it  would  have  been  too  late  to 
have  given  the  necessary  notice  (eight  days)  of  trial  for  the  sittings  in  Term,  which 
are  always  in  this  Court  the  day  before  the  last  day  of  Term. — Another  circumstance 
stated  was,  th.it  the  21th  (Monday)  being  a  dies  non  as  to  Common  Law  proceedings 
in  this  Court,  the  defendant  h/id  all  the  2.")lh  to  jilcid  in — quore. 
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whei'eas,  in  tnitli  aw]  in  fact,  the  annual  returns  of  said  [55]  trades  and  Inisinesses, 
at  the  time  of  making  said  representation  and  assertion  of  the  defendant,  did  not 
amount  to,  nor  had  they,  during  any  year  previous  thereto,  amounted  to,  nor  had 
they  in  any  year  since  that  time,  amounted  to,  the  last-mentioned  sum  of  money,  nor 
to  any  othei'  siuii  near  to  that  amount ;  but,  on  the  contrary  thereof,  to  a  much  smaller 
sum  of  money,  to  wit,  a  sum  not  exceeding  30001.  ;  by  means,  &c." 

The  witnesses  proved  no  more  than  that  the  defendant  had  represented  that  the 
returns  of  his  trades  amounted  to  between  5  and  60001.,  or  6  and  70001. 

The  defendant's  counsel  insisted  that,  to  support  the  present  case,  which  is  in  the 
nature  of  an  action  on  a  warranty,  the  plaintiff  was  strictly  bound  to  prove  that  the 
defendant  represented  the  amount  of  the  returns  to  be  precisely  60001. 

Tuesday,  18th  June. — Scarlett  and  Denman  now  shewed  cause.  They  contended 
that  they  were  not  bound  by  the  sum  stated  in  the  declaration — that  the  substantial 
ground  of  the  action  was  a  false  statement,  on  the  part  of  the  defendant,  of  the  gross 
amount  of  the  returns  of  the  trade  sold,  whereby  the  plaintiff  had  been  deceived,  and 
induced  to  give  a  larger  price  for  it  than  it  was  fairly  worth — that  the  videlicet 
rendered  the  sum  stated  immaterial ;  and  it  was  sufficient  if  the  plaintiff  proved  that 
the  defendant  had  represented  the  returns  to  amount  to  a  large  sum,  [56]  whereas, 
in  fact,  they  were  much  less  ;  and  they  submitted  that,  if  it  were  necessary  to  prove 
a  precise  sum  in  actions  of  this  nature,  a  plaintiff  could  never,  or  seldom,  succeed  in 
obtaining  redress  for  a  similar  imposition  ;  for  the  false  representation  would  never 
be  capable  of  proof  in  terms  ;  and  this  was  not  the  case  of  a  variance  from  the  terms 
of  a  written  contract,  which  would  certainly  be  fatal. — That  the  whole  of  the  present 
case  amounted  to  this  :  the  defendant  I'epresented  his  business  as  more  profitable  than 
it  really  was ;  and  if  that  was  substantially  proved  (as  from  the  verdict  it  appears 
that  in  this  case  it  was,)  that  is  enough. 

In  reply,  it  was  insisted  that  the  sum  was  material ;  because  it  was  necessary  to 
state  a  sum  certain,  as  the  representation  of  the  profits,  in  order  to  shew  the  difference 
between  the  representation  and  the  fact ;  and  that  being  travei'sable,  a  difference  in 
the  allegation  and  the  proof,  was  not  aided  by  the  videlicet ;  as  a  videlicet  cannot 
make  a  material  averment  immaterial. — Symcms  v.  Kno.r  (3  Term  Eep.  65),  Grimwood 
V.  Barrit  (6  ib.  460).  If  the  representation  had  been  laid  in  the  alternative,  that  might 
have  helped  it.  Penny  v.  Fmier  (2  East,  2) ;  but  here  there  is  no  such  count. 

With  respect  to  the  case  being  substantially  proved  in  all  actions  of  this  sort,  the 
Court  expects  [57]  some  actual  fraud  to  be  proved,  otherwise  the  mere  false  repre- 
sentation amounts  to  nothing.  It  was  so  held  by  the  Court  of  Common  Pleas,  in  the 
case  of  Pickering  v.  Dauson  (4  Taunt.  779),  where  it  was  held  to  be  necessary,  besides 
the  false  representation,  to  shew  that,  by  some  fraud  on  the  part  of  the  seller,  the 
buyer  was  prevented  from  discovering  the  true  state  of  things.  And  in  a  case  in 
Starkie's  N.  P.  Reports  («),  Lord  Ellenborough  expresses  the  same  opinion 

Saturday,  29th  June. — Thomson,  Chief  Baron.  In  this  case  the  averment  in  the 
declaration  is  certainly  not  proved.  The  allegation  is,  that  the  defendant  represented 
the  return  of  Ins  trade  as  amounting,  yearly,  to  the  sum  of  60001.  ;  whereas,  in  truth 
and  in  fact,  they  amounted  to  a  much  less  sum,  namely,  under  30001.  Now  that 
must  be  taken  to  be  an  averment,  that  the  defendant  represented  the  profits  of  the  trade 
as  amounting  to  the  sum  of  60001.  otherwise  it  would  be  nugatory,  and  there  is  no 
other  sum  mentioned.  Then  the  last  averment,  that  the  profits,  in  point  of  fact, 
amounted  to  a  much  smaller  sum  (30001.),  makes  the  first  very  material,  and  there- 
fore, although  it  is  laid  under  a  videlicet,  it  must  be  taken  to  be  a  po-sitive  averment, 
that  the  annual  returns,  in  fact,  amounted  to  the  precise  sum  of  60f301. 

[58]  Now,  as  it  turns  out  on  the  trial,  the  evidence  was  nothing  like  it.  The 
witness  proved  that  they  were  said  to  amount  to  between  5  or  60001.  or  between 
6  and  70001. 

There  could  have  been  no  difficulty  in  laying  it  according  to  the  fact,  and  in  the 
terms  in  which  it  was  made,  and  then  it  would  have  been  capable  of  distinct  proof. 
And  if  there  were  any  doubt,  there  might  have  been  separate  counts  in  the  declaration. 
As  it  stands,  there  is  no  evidence  to  prove  the  allegation,  and  therefore  there  must  be 
a  non-suit  on  that  ground. 

Rule  absolute. 

(e)  Dmves  v.  King,  Stark.  N.  P.  75. 
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Grant  and  Otiieks  v.  Austen  anp  Others.  Satnrdcay,  29th  June  1816. — A 
general  remittance  to  bankers,  to  whom  the  remitter  is  indebted,  accompanied 
by  a  lettei-  rccjuesting  them  to  pay  certain  .specific  sums  to  particular  persons  (not 
expressly  out  of  the  sum  remitted)  does  not  so  fix  the  bankers  as  to  give  the 
persons," to  whom  such  sums  were  so  directed  to  be  paid,  a  right  of  action  against 
them  for  money  had  and  received,  without  an  assent  on  their  part  to  such  an 
appropriation  of  the  money  remitted. — It  is  not  necessary  that  the  bankers 
should  expres.s  a  dissent  from  the  required  appropriation. — An  order  for  delivering 
particulars  of  a  plaintifi"s  demand  will  not  be  made,  if  the  defendant  refuse  to 
swear  that  he  does  not  know  the  precise  amount  of  the  plaintifTs  claim. — See  the 
note  in  page  60. 

The  plaintiffs,  who  were  bankers  at  Portsmouth,  brought  the  present  action  for 
monev  had  and  received,  against  the  defendants,  bankers,  in  London,  to  recover  the 
sum  of  591.  15s.  under  the  following  circumstances: — 

[59]  On  the  ISth  of  November  1813,  the  plaintifis  received  a  check  from  Messrs. 
Baverstock  and  Son,  brewers  at  Alton,  on  Mr.  (iray,  their  banker  there,  for  the  sum 
in  question,  which  they  forwarded  to  him  on  the  same  day,  with  a  request,  in  the 
usual  course,  to  pay  the  amount  to  the  house  of  Messrs.  Ladbroke  and  Co.  bankers,  in 
London,  (iray,  on  the  16th  of  November,  made  a  large  remittance,  in  cash,  notes, 
and  -short  bills,  to  the  defendants,  who  were  his  agents  in  London  ;  accompanied  by  a 
letter  containing  directions  to  pay  certain  sums  of  money  on  his  account,  which  were, 
in  the  whole,  very  considerably  shoit  of  the  remittance  sent,  leaving  a  balance  in 
reduction  of  Gray's  general  account.  That  part  of  Gray's  letter  which  related  to  this 
sum,  was  in  these  words  : — "  I  shall  be  obliged  by  your  paying  Messrs  Glynn  and 
Co.  551.  on  account  of  Messrs.  Wickham  and  Co.  Winchester,  and  to  Messrs.  Ladbroke 
and  Co.  591.  15.s.  on  account  of  Messrs.  Grant  and  Binbey,  Portsmouth." 

Under  the  impression  that  the  defendants  had  observed  his  directions.  Gray 
credited  them  with  that  sum,  as  having  been  so  paid  on  his  account.  The  defendants 
made  no  communication  to  Gray,  in  answer  to  that  letter,  until  the  25th  November. 
On  that  day,  Maunde  and  Tilson,  two  of  the  defendants,  came  to  Alton,  and  then 
informed  him,  that  unless  he  furnished  them  with  17001.  or  20001.  they  could  not 
pay  his  orders,  but  not  particularly  specifying  them.  On  the  28th,  Gray  stopped 
payment,  in  consequence  of  the  defendaTit's  [60]  refusal  to  pay  his  notes,  and  soon 
afterwards  became  bankrupt  In  December,  the  plaintifl's  wrote  to  defendants, 
stating  the  circumstances,  and  requesting  payment  of  the  money,  which  they  answered 
by  a  refusal,  giving  as  a  reason,  that  the}'  had  not,  at  the  time  of  the  order  alluded 
to,  nor  since,  any  money  in  their  hands. 

It  appeared  that  Gray  had  considerably  overdrawn  on  Austen  and  Co.  and  was, 
therefore,  at  that  time,  much  indebted  to  them. 

The  ptaintills  then  brought  the  pi'escnt  action,  to  which  the  defendants  pleaded 
the  general  issue''.  The  cause  was  tried  at  Winchester,  before  Mr.  Baron  (irah.ini, 
at  the  Lent  Assizes  foi'  Hants,  1816,  when  the  plaintitls  ol)tained  a  verdict,  the  .Judge 
giving  the  defendants  liberty  to  move  to  enter  a  nonsuit. 

Saturday,  4th  May. — (JiU'ord  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsin't  entered  :  submitting,  that  under  the  circumstances  of 
this  case,  (the  facts  of  which  had  l)een  agreed  on  at  the  trial,  by  counsel  on  both 
sides,  to  be  as  stated  [61]  above,)  the  defendants  could  not  be  considered  liable  at 
law,  to  the  plaintifl's'  demand,  without  some  evidence  to  shew  that  thoy  had  assented 
to  adopt  (Jiay's  order  to  pa}'  the  money  to  Ladbroke  and  Co. 

In  the  case  of  IVilliamH  v.  Everett  and  Uthera  (14  East,  582),  Lord  I'^llenborongh 
(having  nonsuited  the  plaintifTs  on  the  trial  of  the  cause  at  Ni.si  Prius),  held  that  bills 
or  money  so  remitted,  "continued  to  be  the  property  of  the  remitter,  and  to  bo  held 
for  his  use  (by  the  banker)  until  by  some  engagement  entered  into  by  themselves, 
with  the  jjcrson  who  is  the  object  of  the  remittance,  thoy  have  [irecludcd  themselves 

*  The  defendants,  during  the  proceedings,  took  out  a  summons  for  particulars 
of  the  plaintill's  demand  ;  l)ut  the  Judge  refused  to  make  the  oider,  because  the 
defendants  would  not  swear  that  they  did  not  know  the  jjrecise  claim. 

They  also  obtained  an  onler  nisi  for  changing  the  venue  to  Westminster,  wiiich 
was  discharged  on  the  plaintill's  undertaking  to  give  material  evidence  in  Hampshire. 
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fi'om  so  doing,  and  have  appropriated  the  remittance  to  the  use  of  such  person  "  In 
this  case,  there  was  no  such  engagement,  appropriating  the  remittance  specifically  to 
the  use  of  the  plaintiffs  ;  and  therefore  there  was  not  that  privity  between  them  and 
the  defendants  which  gave  them  a  right  to  proceed  in  the  action  which  they  had 
brought. 

The  language  of  the  letter,  inclosing  the  remittance,  is  inconsistent  with  the  notion 
of  that  remittance  being  made  for  the  express  purpose  of  paying  this  specific  sum  out 
of  any  particular  fund.  It  is  merely  a  general  letter,  stating  that  the  writer  will  be 
obliged,  &c. 

Saturday,  27th  June. — Gaselee  now  shewed  cause.  He  contended  that  the  facts 
on  which  the  case  of  Williams  v.  Everett  [62]  proceeded,  sufficiently  varied  that  case 
from  the  present,  to  render  it  inapplicable  to  the  point  before  the  Court.  In  that 
case,  there  had  been  an  express  dissent  on  the  part  of  the  defendants,  to  the  applica- 
tion of  the  remittance  to  the  purpose  for  which  it  was  sent.  Thev  had  actually  refused 
to  endorse  the  bill  away,  or  to  act  upon  the  letter ;  and  that  refusal  is  emphatically 
noticed  by  Lord  Ellenborough,  in  delivering  the  reasons  on  which  his  decision  on 
that  case  proceeds,  by  which  his  Lordship  says,  any  implied  consent  on  their  part  is 
negatived.  In  the  present  case,  there  was  no  dissent  expressed  by  the  defendants  to 
the  order  sent  by  Gray  ;  and  their  not  having  refused  to  do  so,  may  be  considered  as 
tantamount  to  an  implied  consent,  wherelw  the  money  became  appropriated  to  the 
use  of  the  plaintiff's  ;  and  the  more  so,  as  this  was  money  actually  paid  to  Gray  by 
the  plaintiffs,  and  through  him  to  Austen  and  Co. 

As  to  any  difficulty  arising  from  the  question  of  the  efficacy  of  an  assignment  of 
a  chose  in  action,  the  cases  of  R<m  v.  Daioson  (1  Ves.  3.31),  ScJiellinger  v.  Blacherhy 
(ib.  347),  Ityall  v.  Rmoles  (ih.  362,  363,  367),  hmel  v.  Douglas  (1  H.  Bl.  239),  Moids- 
dale  V.  BirchaU  (2  Bl.  820),  and  Fenner  v.  Mearcs  (ib.  1269),  sufficiently  obviate  all 
objection  on  that  ground ;  and  the  assignee  may  bring  assumpsit  on  an  assignment  of 
a  chose  in  action. 

[63]  The  cases  most  in  point  with  the  present,  are  those  of  Israel  v.  Douglas 
(1  H.  Bl.  239),  and  De  Burnaks  v.  Fuller  (14  East,  590).  In  the  first  case,  the  action 
for  money  bad  and  received,  was  held  well  brought  against  the  defendant,  who  was 
the  debtor,  not  of  the  plaintiff,  but  of  a  person  by  whom  the  debt  had  been  transferred 
to  the  plaintiff.  In  the  other,  it  was  held,  that  for  money  paid  by  the  acceptor  of  a 
bill  lying  due  at  Fuller's  house,  to  take  it  up  with,  an  action  for  money  had  and 
received,  might  be  maintained  by  the  holder  against  Fuller,  although  it  was  not 
received  by  Fuller,  with  a  consent  on  his  part,  to  apply  it  in  discharge  of  the  bill ; 
and  although  he  had,  on  the  contrar}',  chosen  to  apply  it  in  discharge  of  a  debt  due 
to  himself  by  the  acceptor. 

The  sole  question  is.  Whether  the  sinii  sued  for  was  received  by  the  defendant, 
clogged  with  the  trusts  created  by  the  purposes  for  which  the  money  was  remitted? 
There  were  other  remittances  accompanying  the  letter,  to  a  eonsidcTvable  amount,  far 
exceeding  the  several  specific  purposes  for  which  they  were  made ;  and  the  defendants 
having  received  them,  and  neither  sending  them  back,  or  expressing  any  dissent  to 
the  proposed  objects  of  them,  were  bound  so  to  apply  them. 

As  to  the  language  of  the  letter,  that  is  mere  matter  of  common  parlance,  and  can 
have  no  legal  effect  in  this  case. 

[64]  Giflbrd,  in  support  of  the  rule,  admitted  the  point  to  be  as  put  ;  but  observed, 
that  in  Israel  v.  Douglas,  there  was  an  express  contract  between  all  the  parties,  that 
one  debtor  should  be  substituted  for  the  other.  In  that  case,  a  question  arose  on  the 
old  doctrine  of  non-assignment  of  a  chose  in  action,  which  was  obviated  there  by  the 
consent  of  the  debtor  to  the  transfer  ;  and  it  is  clear  that,  without  such  consent,  an 
action  cannot  be  transferred,  and  on  that  all  the  cases  of  such  assignments  depend. 

[Thomson,  Chief  Baron.  That  gives  rise  to  another  question  here,  of,  whether 
there  was,  on  the  other  hand,  any  di.ssent  on  the  part  of  these  defendants.] 

In  the  case  of  De  Burnales  v.  Fuller,  there  was  an  express  and  specific  appiopriation 
of  the  money  paid  in  discharge  of  Fuller's  acceptance  ;  and  that  is  the  reason  gi\'en 
by  Lord  Ellenborough,  in  delivei'ing  judgment  in  IVilUams  v.  Everett,  for  the  decision 
in  the  case  of  De  Burnales  v.  Fuller  :  and  in  that  view,  his  Lordship  says,  that  "  they 
(Fuller  and  Co.)  were,  in  effect,  to  be  regarded  in  that  case,  as  the  plaintiff  De 
Burnales'  agents,  through  the  intervention  of  Newnham's  house,  for  the  purpose  of 
that  receipt,  and  could  therefore  hold  and  apply  it  to  no  other."     Here  the  strength 
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of  the  defendant's  case  is,  that  there  was  no  specific  remittance  of  the  precise  sum  of 
691.  l.'js.  for  the  express  purpose  of  the  letter.  It  was  a  general  letter,  on  general 
business ;  and,  at  the  time  it  was  written,  Gray  was  largely  indebted  to  [65]  the 
banking-house  of  Austen  and  Co.  He  does  not  even  profess  to  appropriate  any  part 
of  the  remittance  for  the  purpose,  by  an  express  order,  but  says  generally,  "  I  shall  Ije 
obliged  by  your  paying  Ladbroke  and  Co."  so  much  money  to  be  carried,  of  course, 
to  his  general  account. 

TllOM.soN,  Chief  Baron.  If  we  were  to  hold  these  defendants  liable  to  the  present 
demand  of  the  plaintitt's,  we  should  be  carrying  the  doctrine  farther  than  any  case  has 
hitherto  gone. 

There  was  certainly  no  such  sum  sent  up,  specifically,  for  the  purpose  of  this  pay- 
ment, to  Ladbroke  and  Co.  A  <li'aft  had  been  given  by  the  plaintifls  to  Gray,  for  that 
sum,  but  what  became  of  that,  does  not  appear.  After  receiving  that  check.  Gray 
sends  to  the  defendants  a  considerable  remittance,  and  then  comes  this  letter, 
which  is  supposed  to  be  a  precise  direction,  appropriating  the  sum  in  question. — 
[His  Lordship  read  the  letter.] — Several  particular  sums  are  specified  in  it,  and 
among  the  rest,  this  of  691.  1.5s. ;  but  they  are  not  directed  to  be  paid  out  of  the 
mone}'  remitted.  That  letter  came  by  the  coach,  after  banking  hours.  No  payment, 
however,  was  made  by  the  persons  in  town,  to  Ladbroke  and  Co.  on  behalf  of  Grant 
and  Co. — [Ilis  Lordship  stated  the  subsequent  circumstances  and  correspondence, 
which  consisted  merely  of  a  retjuest  of  payment  by  Grant  and  Co.,  and  a  refusal  by 
Austen  and  Co.] — Now  what  is  there,  in  this  case,  to  signify  any  assent  on  the  part 
of  these  defendants,  to  a  specific  appropriation  of  this  parti-[66]-cular  sum  ?  If  we 
were  to  say  that  this  demand  of  Grant  and  Co.  was  well  founded  against  Austen  and 
Co.,  we  should  decide  that  every  other  person  mentioned  in  the  letter,  had  a  specific 
lien  in  their  favour,  on  the  money  remitted.  There  is  no  assent  shewn,  certainly,  on 
the  part  of  the  defendants,  to  the  requests  contained  in  that  letter  ;  on  the  contrary, 
it  appeal's  that  the  whole  account  between  the  parties  was  soon  after  broken  up. 

In  the  cases  cited,  we  can  find  no  authority  on  which  we  can  say  that  the  circum- 
stances of  this  case  amount  to  any  thing  like  a  good  and  effectual  a|)propriatioii,  and 
therefore  there  must  be  a  nonsuit  entered. 

Gkaham,  Baron.  I  am  of  the  same  opinion,  and  was  so  on  the  trial  at  the 
assizes. 

A  good  diaft  was  ccrtainl}'  sent  to  (Tray  and  Co.  by  the  plaintifls,  tiray  and  Co. 
therefore,  were  their  proper  debtors.  They,  however,  send  it  to  Austen  ami  Cd., 
tiieir  l)ankers,  to  whom  they  weie,  at  the  time,  largely  indebted,  re(iuesting  them  to 
pay  this,  their  own  debt,  (and  which  they,  Gray  and  Co.  ought  to  pay)  to  Ladbroke 
and  Co.,  for  (Jrant  and  Co.  Austen  and  Co.,  in  fact,  refuse,  and  think  pro])er  to  pay 
themselves.  Now  there  is  nothing  to  fix  them  with  any  privity  or  participation  in 
the  transactions  between  Grant  and  Gray;  and  it  is  impossible  to  fix  them  by  any 
subsefjuent  act  with  the  debt  due  from  Gray  to  Grant  and  Co.,  without  their  express 
consent.  This  is,  therefore,  [67]  an  incH'ectual  attempt  to  substitute  Austen  and  Co. 
for  (iray  and  Co.  as  the  plaintiffs'  debtors. 

Wood,  Baron.  In  order  to  constitute  an  appropriation  of  this  sum,  there  must 
have  been  a  consent.  This  is  not  the  c;ise  of  a  specific  sum  sent  foi-  this  particular 
pur])ose  ; — there  is  a  general  sum  I'cmitted,  with  directions  to  pay  various  ]),'uticular 
sums,  but  not  expressing  that  those  payments  should  be  made  out  of  the  sums  sent. 
No  notice  was  given  to  the  persons  to  whom  the  money  was  so  directed  to  Ijc  paid. 
All  those  persons  might  liring  actions  against  Aust^en  and  Co.  for  the  sums  dii-ecled  to 
be  paid  to  tiiem,  if  the  icniitlances  and  the  letter  rendered  them  li.-ible  to  the  plaintifi's 
in  the  present  action. 

liiLii.VKDs,  Baron.     1  do  not  mean  to  say  that  consent  is,  in  all  cases,  necessary  ; 
but,  in  the  present  case,  which  is  particularly  circumstanced,  I  think  there  siiould 
have  been  an  express  a.ssent  to  lix  the  defendants. 
Kiile  absolute. 

[68]  S(,iriKK  r.  Hunt  AMI  OniiiHs.  .Saturday,  29th  June  ISH!.— It  is  not  neces- 
sary, in  an  action  for  non-delivery  of  goods  sold,  to  set  out  more  of  the  contract 
than  relates  to  the  breach.  -Proof  that  it  was  ])art  of  the  conl  r.u't,  lli.it  plai'itilV 
should  pay  for  the  goods  by  bill  ;it  two  mouths  on  invoice  or  delivery,  is  not  a 

Lx.  l>iv.  II.— 7 
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fat.-d  variance  from  a  statenieiit  in  the  count  that  they  were  to  he  paid  for  1)V  a 
bill  at  two  months. — Demand  of  delivery  of  the  goods  sold  is  sufficient  proof  of 
an  aveiment  that  plaintifl"  was  ready  and  willing  to  perform  his  part  of  the  con- 
tract, although  that  demand  was  made  by  his  servant  when  he  was  not  himself 
present  to  have  done  so,  if  required  on  the  spot. — Special  assumpsit  is  the  proper 
form  of  such  an  action. 

This  was  an  action  of  assumpsit  (special  *)  brought  for  not  delivering  a  quantity 
of  cork  sold  to  the  plaintiff'  by  the  defendants.  It  was  tried  before  Mr.  Justice  Park, 
at  Exeter  (Spring  Assizes,)  who  nonsuited  the  plaintiff',  on  the  ground  of  his  proofs 
varying  from  the  allegations  in  the  third  count  of  the  declaration. 

That  count  stated,  that  plaintiff  having  bargained  to  buy  a  quantity  of  cork,  then 
being  on  boaid  the  "  Mary,"  at  Penzance,  at  the  rate  of  201.  per  ton,  to  be  delivei'ed 
to  plaintiff,  on  request,  in  case  he  should  give  notice  of  such  bargain  and  sale  to  the 
captain  of  the  ship  before  he  should  have  sold  the  said  cork  to  any  other  person,  and 
to  be  paid  for  by  the  said  plaintiff  to  defendants,  by  a  banker's  bill,  payable  at  two 
months,  in  considei'ation,  &c.  Defendants  undertook,  &c. — Avei-ment,  that  after  the 
making  .said  promise,  and  inidertaking,  and  before  the  captain  had  sold  the  said  cork, 
said  plaintiff'  gave  him  notice  of  the  bargain  and  sale,  and  was  then  and  there  ready 
and  willing  to  accept  the  [69]  same,  and  to  pay  the  defendants  at  the  rate  and  in 
manner  aforesaid  ;  yet  defendants  refused  to  deliver,  &c. 

The  plaintiff's  foreman  proved  the  contract  for  the  sale  of  the  cork,  as  contained 
in  the  defendant's  letter,  delivered  by  him  to  the  captain,  which  was  to  the  following 
effect : — Deliver  the  cork,  if  not  sold,  to  Mr.  Thomas  Squier, — the  mode  of  payment 
to  be  by  a  banker's  bill  at  two  months  on  invoice  ;  if  cellared,  to  pay  a  proportional 
part  of  the  cellarage  for  letting  it  remain  till  plaintiff  sent  for  it. 

Saturday,  4th  May. — Moore  and  Giffbrd  now  obtained  a  rule  for  setting  aside  the 
non-suit,  and  awarding  a  new  trial  ;  against  which, 

Satui'day,  29th  June. —  Ga.selee  shewed  cause,  relying  on  the  variances  on  which 
the  non-suit  was  founded  ;  and  that  the  contract  was  not  proved,  as  stated  in  the 
count.  He  also  submitted,  that  the  plaintiff  ought  to  have  given  some  evidence,  that 
he  was  ready  and  willing  to  pay  for  the  cork  in  the  mode  agreed  on,  according  to  his 
averment,  as  was  held  bj^  Lord  Kenyon,  in  liawsmi  v.  Johnson  (1  East,  Rep.  207),  which 
he  had  not  attempted  to  do ;  and  that  that  was,  in  this  case,  the  more  necessary,  as 
he  did  not  attend  himself  to  demand  the  cork,  but  sent  his  foreman  for  that  purpose. 

The  contract,  as  proved,  was  that  the  plaintiff  was  to  pay  for  the  goods  by  a  bill  at 
two  months,  [70]  on  invoice  ;  but,  as  laid,  he  states  payment  was  to  lie  made  by  a 
bill  at  two  months,  importing  that  the  goods  were  to  be  so  paid  for  immediately.  It 
was  proved  also  to  he  part  of  the  conti-act  that  the  plaintiff  was  to  pay  a  proportional 
part  of  the  cellarage,  if  the  goods  were  allowed  :  whereas  there  is  not  a  syllable  about 
cellaring  in  the  declaration. 

Mooie  and  Selwyn,  in  support  of  the  I'ule,  insisted  that  the  pa3'ment  of  a  propor- 
tional part  of  the  cellarage,  was  not  a  matei'ial  pai't  of  the  contract,  or  necessary  to  be 
set  out  in  the  declaration. 

[Wood,  Baron.  It  is  not  necessary  to  state  or  prove  every  part  of  a  special 
contract.] 

In  C'ottcrell  v.  Cuff{h),  it  was  held  sufficient  if  the  plaintiff'  state  as  much  of  the 
contract  as  relates  to  the  point  of  which  he  complains. 

A  bill  to  be  given  at  two  months  on  invoice,  is  still  a  bill  at  two  months;  the 
allegation  is  general,  certainly,  and  the  proof  somewhat  more  particular;  but  that  has 
never  been  held  to  tie  a  variance,  and  it  agrees  with  the  course  of  trade  that  the  liill 
should  be  given  then. 

The  demand  of  the  cork  amounts  to  a  conditional  tender  of  the  bill,  and  dispenses 

*  Vide  Anderson  v.  Scott,  1  Campbell,  235  (note),  where  Lord  Ellenborough  rule<l, 
that  although  there  had  been  an  incipient  delivery,  sufficient  to  take  the  case  out  of 
the  statute  of  frauds,  yet  that  delivery  not  being  perfected,  plaintiff  had  a  right  to 
an  action  in  the  present  form,  to  recover  damages  for  the  non-completion  of  the 
contract. 

(h)  4  Taunton,  287  ;  and  Clnrh.  v.  amii,  6  East,  Rep.  6.59. 
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with  all  iicccssitj'  of  proof  of  a  readiness  to  give  the  bill,  as  stated  in  [71]  the  averment. 
So  it  was  ruled  in  the  case  of  ICilks  v.  jltkinson  (1  Marsh.  512). 

Thomson,  Chief  Baron.  It  appears  that  this  cause  was  originally  left  to  the  Jury, 
but  that  during  their  deliijeration,  the  Judge  retiacted  that  reference,  being  of  opinion 
that,  as  the  count  was  not  proved  as  laid,  the  plaintitt'  ought  to  be  nonsuited. 

Xow  it  does  not  strike  me  that  there  are  any  of  those  material  \Tii'iances  which 
have  been  supposed.  As  to  the  paying  a  proportional  part  of  the  cellarage,  th.at  part 
of  the  contract  was  only  conditional ;  that  is,  that  ho  should  pay  it  only  in  case  the 
goods  had  been  cellared  ;  and  it  docs  not  appear  that  they  were;  and  therefore  it  was 
unnccessar}'  to  bring  that  into  this  declaration,  or  to  introduce  any  thing  not  mateiial 
to  the  gi'ound  of  action. 

Then,  as  to  being  paid  for  by  a  bill,  that  must  necessai-ily  mean  by  a  bill  to  be 
given  on  delivery  of  the  goods,  or  invoice.  It  was  not  in  evidence  that  he  was  to  pay 
in  two  months  from  the  tiajc  of  the  purchase.  There  is  no  other  material  variance, 
and,  therefore,  I  am  of  opinion,  that  there  ought  to  be  a  new  trial. 

GuAHAii,  Baron.  I  am  of  the  same  opinion.  I  thought,  at  first,  that  there  was 
something  in  the  objection  of  want  of  proof  of  the  averment,  on  the  authority  of  Lord 
Kenyon,  in  the  case  of  Uaivson  v.  Johnson  ;  but  the  decision  in  inika  v.  Aildnfon, 
[72]  is  quite  conclusive,  that  the  demand  of  the  article  is  proof  of  the  averment  of 
readiness  to  pay. 

Wood  and  Richards,  Barons,  concurred. 

liule  absolute. 

The  Attorney  General  v.  Stevens  &  Prai.l.     Friday,  2d  July  1816. 

Where  the  defendants  in  a  joint  information  employ  two  dificrcnt  attor'nios  and  clerks 
in  court,  if  notice  of  trial  be  served  on  one  of  them  only,  and  a  verdict  lie  olitained, 
the  Court  will  set  it  aside,  and  award  a  new  trial  as  to  both,  notwithstanding  the 
offence  charged  be  one  which  would  affect  them  both  as  partners  in  trade  :  the  costs 
of  the  trial  already  had,  to  abide  the  event  of  the  second  verdict. 

Peake  had  obtained  a  rule,  calling  on  the  Attorney  General  to  shew  cause  why  the 
verdict  given  for  tiie  Crown,  in  this  information,  at  the  Sittings  after  Easter  Term, 
should  not  be  set  aside,  and  a  new  trial  granted,  luider  these  circumstances. 

The  affidavit  of  Prall  stated,  that  the  defendants  were  in  partnciship,  in  tlie  trade 
of  wine  merchants,  at  Kochcster ;  that  Stephens  was  very  old  and  intirm,  and  left  the 
entire  numagement  of  the  business  to  Prall  ;  and  that  a  joint  information  was  filed 
against  them  on  a  charge  of  mixing  Cape  with  other  wine,  and  for  smuggling  brandy. 
They  were  both  served  with  subpoenas,  to  which  they  appeared  and  pleaded,  each  by 
a  diti'ercnt  solicitor  and  clerk  in  Court ;  that  being  conscious  of  not  having  committed 
any  of  the  ofl'ences  charged  against  him,  he  had  instructed  his  attorney  to  piepare  his 
defence;  that  the  information  h.id,  to  his  great  surprise,  been  tried,  and  that  the 
Crown  had  I'ccovcrcd  a  verdict  for  4001.  in  penalties  for  the  said  offences,  [73]  .-ilthougli 
neither  the  (lei)oncnt  nor  his  attorney  had  received  notice  of  trial  ;  tiiat  he  was  pic- 
pared  for  his  defence,  and  that  Stevens  relying  on  him  had  taken  no  steps  in  tiie 
cause  ;  that  he  had  never  heard  from  any  one  that  notice  of  trial  of  the  information 
had  been  given  to  Stevens,  and  that,  for  want  of  notice  being  given  (o  the  iir]i(iucul, 
no  steps  were  taken  for  his  defence,  or  for  that  of  Stevens. 

The  attorney,  who  acted  for  I'rall,  also  swore,  that  after  having  procured  a  copy 
of  the  information,  he  never  had  notice  of  any  further  proceedings  being  had  in  the 
cause  till  the  day  before  the  trial,  when  he  heard  from  the  agent  of  the  attorney  of 
Stevens,  that  the  cause  was  to  be  tried  the  ne.\t  day  ;  that  neither  he  nor  his  clerk 
in  Court,  had  reccivcfl  notice  of  trial  ;  and  that  he  h.id  never  had  any  communicatinn 
with  Stevens  on  the  subject  of  the  information,  or  with  his  attorney  or  ;igent,  I  ill  the 
day  before  the  trial  ;  and  that  if  ho  had  received  due  notice  of  trial,  he  should  iiavo 
been  prep,ired  for  the  defence  of  I'rall,  wiiicli  would  have  been  also  the  defence  of 
Stevens,  who  he  l)elieved  had  a  good  defence. 

The  attorney  for  Stevens  de])0scd,  that  he  was  employed  to  appear  and  |)lpa(l  for 
his  client  only,  but  that  having  understood  that  I'lall's  solicitor  was  prejiaring  for  his 
defence,  which  would  also  be  that-  of  the  defendant  Stevens,  he  therefore  clcenied  it 
uniiceessary  to  take  any  further  ste])s  on  his  behalf ;  and  that  when  notice  of  tri:il  was 
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received  by  his  [74]  agent  as  attorney  of  Stevens,  he  was  not  aware  that  the  defen- 
dant Prall  had  had  no  notice. 

The  agent  of  Prall's  attorney  swore,  that  he  had  directed  his  clerk  in  Court,  to 
appear  for  Prall,  which  had  been  done  ;  and  that  a  separate  plea  was  afterwards  put 
on  the  roll,  on  the  part  of  Prall ;  and  that  neither  he,  nor  his  clerk  in  Court,  had 
received  notice  of  trial,  in  the  cause. 

Dauncey  and  Clarke  now  shewed  cause  ;  and  they  submitted  that,  inasmuch  as 
the  defendants  were  partners  in  trade,  and  the  offence  chaiged  affected  them  both 
jointly,  which  was,  in  fact,  a  fraud  practised  on  the  revenue,  in  the  course  of  the 
conduct  of  that  trade ;  notice  to  the  Clerk  in  Court,  of  either,  should  be  deemed  good 
notice  to  both. 

Peake,  in  support  of  the  rule.  The  defendant  Ste\-ens,  had  a  verj'  reasonable 
object  in  defending  himself  apart  from  Prall,  that  he  might  have  had  a  remedy  over 
against  him,  if  it  had  turned  out  that  Prall  had,  by  his  misconduct,  led  him  into  the 
difticulty. 

The  Court  decided,  that  under  these  circumstances,  each  defendant  was  entitled 
to  a  separate  notice  of  trial ;  and  Prall  not  having  been  ser\-ed,  they  made  the 

Enle  absolute,  as  to  both  defendants.  The  costs  of  the  former  trial,  to  abide  the 
event  of  the  verdict. 

[75]  Eex,  in  Aid  of  Magnay  and  Others,  r.  Williams.  "Wednesday,  3d  July 
1816. — Where  a  Crown  debtor  is  entitled  to  an  Extent  in  aid,  by  the  practice 
of  the  Court,  it  is  not  necessary  that  he  should  have  the  sanction  of  the  revenue 
solicitors,  or  of  the  officers  of  any  of  the  revenue  boards. — Before  the  late  act 
(11  July  1817)  a  manufacturer,  liable  to  duties  of  excise  on  the  articles  made  by 
him  growing  due  from  day  to  daj',  was  entitled  to  an  Extent  in  aid,  although  he 
gave  no  bond  to  the  Crown ;  but  it  is  not  so  now.  Vide  the  4th  section  of  the 
act,  page  80. — The  Crown  is  entitled  to  an  Extent  against  such  persons,  immedi- 
ately on  the  articles  being  manufactured,  although  not  charged  with  such  duties. 

The  circumstances  of  this  case  were  as  follows  :  Messrs.  M.agnay  and  Co.  were 
paper-makers  at  Bledlow,  (Bucks) :  and  Williams,  the  defendant,  a  stationer,  in  Corn- 
hill,  was  indebted  to  them  for  paper,  to  the  amount  of  10061.  16s.  6d.  and  on  bills  of 
exchange  drawn  by  them,  and  accepted  by  the  defendant. 

On  the  27th  May  last,  Williams  was  duly  declared  a  bankrupt,  and  the  usual 
provisional  assignment  executed  bj^  the  Commissioners.  On  the  same  day,  Magnay 
and  Co.  who  were  indebted  to  the  Crown  in  10101.  for  duties  of  Excise  on  paper, 
made  by  them,  lodged  an  Extent  in  the  office  of  the  sheriff,  who  took  possession  of 
the  defendant's  effects  under  it.  Magna}'  and  Co.  had  not  given  any  bond  to  the 
Crown. 

On  the  30th  of  May,  the  defendant  obtained  an  order  nisi,  for  setting  aside  the 
Extent,  and  for  an  amoveas  nianus,  on  the  gronnd  that  the  prosecutor  had  not  given 
an}'  bond  to  the  Crown,  and  was  not  such  a  simple  contract  debtor  to  his  Majesty  as 
was  entitled  to  the  Crown  process ;  and  that  the  debt  from  Magnay  and  Co.  to  the 
Crown,  had  been  since  paid. 

[76]  Wednesday,  1 9th  June  — The  Solicitor  General  appeared  on  behalf  of  the 
Crown,  and  stated,  that  the  Extent  had  not  been  issued  by  the  Solicitors  of  any 
department  of  the  revenue,  and  without  consent  of  the  Crown. 

Martin  and  Gaselee,  shewed  cause, — submitting,  that  neither  the  consent  of  the 
Crown,  nor  the  interference  of  the  revenue  solicitors,  or  officer  of  any  board,  was 
necessary  to  give  a  right  to  issue  the  process,  a  doctiine  now  established  by  the 
practice  which  has  prevailed  in  this  Court  for  a  series  of  years.  Nor  can  any  dis- 
claimer on  the  part  of  the  Crown  affect  the  proceeding  in  this  stage  ;  that  although 
no  bond  was  given  to  the  Crown  by  the  prosecutors,  they  owed  such  a  growing  debt 
to  the  revenue  as  entitled  them  to  the  prerogative  process,  and  the  priority  afforded 
by  it.  The  finding  by  the  inquisition,  makes  this  a  debt  of  recoi-d.  The  case  of  The 
Kiny  v.  Blatchford  (8  Ves.  241)  goes  the  whole  length  of  these  propo.sitions  ;  and  the 
doctrine  there  recognized  received  the  full  approbation  of  the  Lord  Chancellor,  as  is 
recorded  in  the  case  of  FhiUips  v.  Shaw  (Anstr.  162).  Nor  is  the  subsequent  satisfac- 
tion of  the  Clown's  debt,  any  giound  for  setting  aside  the  Extent.  Tlu  Kiiiij  v. 
lilarketi  (vol.  i.  page  96)  fixes  that  point ;  and,  in  fact,  a  Crown  debtor  having  once 
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obUiiied  the  process  to  recover  a  debt  due,  may,  by  tlie  ultimate  effect  of  it,  make 
use  of  the  produce  to  repay  himself. 

[77]  In  support  of  the  rule,  Fonblanque,  Selwyn,  and  Brougham,  contended  that 
the  debt  being  put  on  record,  by  the  inquisition,  giving  it  the  effect  of  a  specialty,  was 
a  fallacy,  as  it  was  making  the  proceeding  itself  furiiLsh  its  own  foundation.  Originally, 
the  king's  debtors  alone  were  entitled  to  the  process,  (2  Maddox,  192,)  and  the  practice 
of  e.xtending  its  beneficial  efl'ect  to  such  delitors  as  the  present,  had  crept  into  the  Court 
only  of  late  years.  Such  modern  practice,  therefore,  ought  not  to  be  considered  binding, 
unless  sanctioned  by  the  opinion  of  the  Court,  on  their  attention  having  been  drawn  to 
it  by  its  being  made  the  subject  of  litigation. 

[Richards,  Baron.  It  has  been  the  practice  of  this  Court,  for  upwards  of  fifty 
years,  to  issue  Extents  in  such  cases  as  the  present] 

In  the  case  of  The  Kiwj  v.  Wilton  (vol.  ii.  page  36S),  this  Court  had  very  recently 
set  aside  an  Extent,  which  had  issued  on  the  usual  authority  of  a  Baron,  on  the  ground 
that  the  debt  due  from  the  person  in  whose  aid  it  was  sued  out,  was  not  such  a  debtor 
to  the  Crown  as  entitled  him  to  use  the  prerogative  process  :  that,  too,  was  the  first 
instance  of  an  Extent  being  set  aside  on  that  ground.  It  is  certainly  very  difficult  to 
distinguish  the  difference  between  a  debt  due  to  the  Crown  for  duties  on  the  paper 
made  by  a  manufacturer,  and  those  due  from  an  innkeeper,  in  respect  of  post-horses, 
stage-[78]-coaches,  or  any  of  the  branches  of  his  business,  which  make  him,  from  time 
to  time,  a  debtor  to  the  Crown.  The  duties  derived  to  the  revenue  from  the  exei'ciso 
of  the  business  of  such  a  person,  form  a  growing  debt,  as  much  as  those  accruing  due 
in  the  present  case,  and  are  as  much  the  object  of  the  attention  of  the  officers  of  the 
Crown.  That  case,  too,  is  a  direct  authority  for  the  summary  interference  of  this  Court, 
where  it  is  considered  due  to  the  subject  complaining  of  misapplication  of  the  process. 
On  the  present  occasion,  no  otficei'  of  any  department  of  the  I'cvenue  has  interposed  ; 
and  the  Crown,  by  the  mouth  of  the  Solicitor  General,  disclaims  all  interference.  This 
is,  therefore,  merely  an  Extent  in  aid,  without  the  sanction  of  the  Crown's  concurrence. 

The  Solicitor  (!encral  professed  him.self  attending  solely  for  the  purpose  of  supporting 
the  interest  of  the  Crown,  and  therefore  confined  his  arguments  to  the  question  of  the 
siil)ject's  right  to  the  prerogative  process  in  aid,  wherever  ho  was  borne  out  l>y  the 
assent  of  any  competent  officer  of  the  revenue  acting  on  behalf  of  the  Crown.  Ho 
abstained  from  the  merely  private  question,  but  admitted,  that  if  the  practice  and  the 
Ccises  were  not  conclusive  on  the  point,  he  should  have  doubted  the  right  of  an  indi\idual 
to  acquire  a  title  to  the  ])rocess  by  his  own  independent  act,  converting  his  simple 
contract  fletit  into  a  debt  of  record. 

Cur.  adv.  vult. 

[79]  Wednesday,  3d  July. — Thomson,  Chief  Baron,  now  delivered  the  judgment 
of  tlie  Court. 

Having  stated  the  circumstances  and  question  of  the  case,  his  Lordship  observed, 
that  makers  of  paper,  who  were  subject  to  certain  duties  of  Excise,  were  in  the  daily 
habit  of  inein  ring  debts  to  the  Crown,  on  ])a[)er  manufactured  by  them,  and  were, 
therefore,  themselves,  constantly  liable  to  the  process  of  ICxlent  at  the  suit  of  the  Crown. 

^Vhen  the  P^xtent  in  tlie  present  case  i.ssued,  the  ])ersons  in  whose  aid  it  was 
enqiloyed,  arc  stated  by  the  affidavit  to  have  been  actually  iudci)tcd  to  the  Crown  in 
upwards  of  10001.  foi-  duties.  In  such  eases,  the  Excise  m.iy  issue  Extents,  although 
the  dulii's,  not  having  been  charged  with  the  Excise,  are  not  then  payable.  It  is 
enough  if  they  arc  due,  which  they  are  by  the  course  of  trade,  as  .soon  as  the  paper  is 
maiuifactured. 

We  were  referred  to  the  case  of  Tlu'.  Kiiuj  v.  IFilion. — That  was  certainly  a  most 
cxtraoidinary  ca.se.  The  per-son  suing  out  that  Extent  in  aid,  was  under  the  necessity 
of  eking  it  out,  by  adding  dcltts  caused  liy  his  own  ncglci't,  in  paying  his  income  lax 
and  assessed  t^ixcs  ;  and  there  was  no  instance  to  lie  found,  after  search,  of  any  I']xtent 
having  ever  iiefore  been  granted  under  similar  rircumstanccs. 

The  present  case,  on  the  contrary,  stands  on  a  voiy  different  footing.  Here  there 
was  a  Ijona  fide  [80]  dclit  owing  to  the  Crown,  for  duties  of  I'jxcisc,  accruing  due  from 
day  today.  Tin;  I'lxtcnt  was  therefore  founded  on  the  most  usual  an<l  common  grounds  ; 
and  it  is  one  of  tlK)so  cases  wherein  the  Court  have  always  held,  that  the  prosecutor  of 
the  Extent  is  entitled  to  the  advantage  of  this  more  speedy  remedy. 

Whatever  regulations,  therefore,  it  may  be  hereafter,  on  consideration,  tiionglit 
proper  to  make,  with  regard  to  the  issuing  Extents  in  aid,   will  bo  matter  of  future 
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deliberation.     At  present,  we  .ire  of   opinion   that  this;  Extent  h;i.s  been    pi'operly 
issued. 

Eule  discharged  *. 

End  of  Tiinity  Term. 

[83]    SiTTiNfi.s  AFTER  Trimty  Tekji,  56  CtEu.  III.    Gray's  Inn  Hall. 

Taylor  and  Others  v.  Obee.  (By  Bill  of  Revivor.)  Wednesday,  17th  July  1816. 
— The  Court  will  set  aside  a  contract,  where  there  appears  to  have  been  great 
inadequacy  of  consideration,  at  a  distance  of  more  than  seven  years  from  the  date 
of  the  deed,  on  proof  of  the  inadequacy,  and  that  the  purchaser  had  knowledge 
of  the  value  of  the  subject-matter,  and  was  in  the  conhilence  of  the  vendor,  and 
ought  therefore  to  have  protected  her  by  his  advice  from  imposition,  rather  than 
have  misled  her  for  hi.s  own  advantage. — Depositions  in  a  cross  cause,  t.iken  after 
publication  of  those  in  the  piincipal  cause,  not  admissible  in  evidence  on  the 
hearing  of  the  latter. — A  defendant  will  not  be  permitted  to  take  his  answer  oft' 
the  file  for  the  purpose  of  correcting  a  mistake :  the  cours'  is,  to  file  a  supple- 
mental answer. 

This  bill  was  originally  filed  in  Michaelmas  Term  1809,  for  relief  from  a  contract 

*  The  Act  of  Parliament  which  has  recently  passed,  "  to  i-egulate  the  issuing  of 
Extents  in  aid,"  (57  Geo.  III.  ch.  117,  sec.  4),  has  now  taken  away  from  debtors  of  this 
description,  the  power  of  resorting  to  the  prerogative  process. 

It  is  by  that  section  enacted,  "  That  from  and  after  the  passing  of  this  Act  it  shall 
not  be  lawful  for  any  person  or  persons,  companies  or  societies  of  persons,  corporate  or 
not  corporate,  who  shall  or  may  be  indebted  to  his  Majesty  by  simple  conti'act  only  ; 
nor  for  any  such  person  or  peisons,  companies  or  societies,  who  shall  or  may  be  indebted 
to  his  Majesty  by  bond  for  answering,  accounting  for,  and  paying  any  particular  duty 
or  duties,  or  sum  or  sums  of  money,  which  shall  arise  or  become  due  and  payable  to  his 
Majesty  from  such  person  or  [81]  persons,  companies  or  societies  respectivel)'',  for  and 
in  respect  and  in  the  course  of  his  or  their  particular  trades,  manufactories,  professions, 
businesses,  or  callings ;  nor  for  any  sub-distributor  of  stamps  who  shall  ha\e  given 
bond  to  his  Majesty ;  nor  for  any  person  who  shall  have  given  bond  to  his  Majesty, 
either  jointly  or  separately,  as  a  surety  only,  for  some  other  debtor  to  his  Majesty, 
until  such  surety  shall  have  made  proof  of  a  demand  having  been  made  upon  him  on 
behalf  of  his  Majesty,  in  consequence  of  the  non-performance  of  the  conditions  of  the 
bond  by  the  principal,  and  then  only  to  the  amount  of  the  said  demand ;  to  sue  out 
and  prosecute  any  Extent  or  Extents  in  aid,  l^y  reason  or  on  account  of  any  such  debt 
or  debts  to  his  Majesty  respectively,  for  the  recovery  of  any  debt  or  debts  due  to  such 
person  or  persons,  companies  or  societies,  or  to  such  sub-distiibutor  of  stamps  or  siu-ety 
aforesaid  ;  and  that  all  and  every  commission  and  commissions  to  find  debts.  Extent 
and  Extents  in  aid,  and  other  proceedings  which  shall  be  .so  issued  or  instituted  at 
the  instance  of  or  for  such  simple  contract  or  bond  debtor  or  debtors  respectively,  and 
all  proceedings  thereupon,  shall  be  null  and  void  :  Provided  alwavs,  that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  to  preclude  or  prevent  any 
persons  who  shall  or  may  become  debtor  or  debtors  to  his  Majesty  by  simple  contract 
only,  by  the  collection  or  receipt  of  any  money  aiising  from  his  Majesty's  revenue  for 
his  Majesty's  use,  from  applying  for  and  suing  out  any  commission  [82]  or  commis- 
sions. Extent  or  Extents  in  aid,  in  case  one  or  more  of  such  persons  shall  be  bound 
to  his  Majesty  by  bond  or  specialty  of  record  in  the  said  Court  of  Exchequer-,  for 
answering,  securing,  paying  over,  or  accounting  for  to  his  Majesty,  the  particular 
duties  or  sums  of  money  which  shall  constitute  the  debt  that  may  be  so  then  due 
from  such  person  or  per.sons  to  his  Majesty  ;  any  thing  herein-before  contained  to  the 
contrary  notwithstanding. 

"  V.  Provided  nevertheless,  and  be  it  fui-ther  enacted,  that  no  Extent  in  aid  shall 
be  issued  on  any  bond  given  by  arry  person  or  per-sons  as  a  sur-ety  or  sur-eties  for  the 
paying  or  accounting  for  any  duties  which  may  become  due  to  his  Majesty  from  any 
body  or  society,  whether  incorporated  or-  otherwise,  cari-ying  on  the  business  of  insur-- 
ance  against  any  risques  either  of  fii-e  or  of  any  other-  kind  whatever." 
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for  the  sale  of  certain  leasehold  premises,  entered  iuto  and  executed  in  February  1803, 
on  the  alleged  grounds  of  inadequacy  of  price, — advantage  taken  of  the  age  and 
iutirniities  of  the  vendor,  and  contidcnce  reposed  by  her  in  the  purchaser, — and  of 
interruption  in  the  enjoyment  of  the  consideration. 

The  bill  charged,  in  etieet,  that  the  (original)  plaintiff,  who  was  a  widow  of  an 
advanced  age,  having,  on  the  death  of  her  husband,  become  possessed  of  the  premises 
in  cpiestion,  (a  house  in  [84]  Weymouth  Street,)  had  been  prevailed  on  by  the  defen- 
dant, who  was  an  experienced  buildci-,  and  then  much  in  her  conlidence,  as  the  friend 
of  her  late  husband,  to  sell  them  to  him,  in  consideration  of  his  allowing  her  to  retain 
foi'  her  own  use  two  rooms  on  the  first  floor  of  the  house,  and  a  coal-cellar,  and  paying 
her  an  annuity  of  501.  a  year  for  her  life.  The  ground  rent  (Si.),  the  property-tax 
(amounting  to  41.  Os.  4d.,)  and  the  interest  accruing,  due  on  a  mortgage  debt  of  3.:j01. 
on  the  premises,  were  to  be  paid  by  the  plaintift"  up  to  the  time  of  her  death  ;  and  on 
those  terms  she  executed  an  assignment  of  the  lease  (prepared  by  the  defendants 
attorney)  on  the  2()th  March  1803,  and  gave  him  possession  from  that  time.  The  bill 
then  charged  that  the  premises  were  in  fact  worth  9501.  ;  and  that  the  defendant  had 
made  great  |)i-oHts  by  letting  the  rooms  to  lodgers.  It  also  charged  the  defendant's 
disturbing  tlie  plaintill  and  her  servant  in  the  quiet  enjoyment  of  the  rooms  occupied 
by  her  under  the  agreement; — prayed  that  the  indenture  of  assignment  might  be 
delivered  up  to  be  cancelled  ; — ami  that  defendant  should  be  ordered  to  give  up  the 
possession  of  the  house,  and  account  for  the  intermediate  rents  and  profits  ;  and  to  pay 
to  plaintill  what  should  bo  found  to  be  due  to  her  from  him,  after  deducting  the  sums 
paid  to  her. 

The  answer  alleged  that,  at  the  time  the  defendant  agreed  to  purchase  the  house, 
the  plaintiff  had  actually  engaged  to  sell  it  to  another  person,  for  an  annuity  of  451. 
a  year,  and  had  taken  a  guinea  in  earnest  of  the  bargain  ; — that  the  plaintiff  acted 
in  the  business  by  the  advice  of  her  own  attorney,  who  inspected  [85]  the  deed  of 
assignment,  and  .suggested  an  alteration  to  her  advantage,  which  was  afterwards 
introduced  in  the  margin  of  the  deed  ;  that  in  case  of  her  giving  up  the  rooms,  for  the 
purpose  of  leaving  town,  the  defendant  was  to  allow  her  101.  a  year  more,  which  was 
acceded  to ; — denied  taking  any  unfair  advantage,  and  disturbing  the  plaintiff  in  the 
occupation  of  the  rooms. 

The  answer  rlso  stated,  that  since  the  execution  of  the  assignment,  the  defendant 
had  laid  out  3501.  on  the  premises  in  repairs  ;  and  had  also  furnished  the  several  apart- 
ments of  the  house,  which  had  increased  their  value  to  let ;  and  insisted  that  the  con- 
sideration paid  to  the  plaintiff  was  the  fair  and  full  value. 

(The  defendant,  in  several  places  in  his  answer,  lelative  to  the  value  of  the  premises, 
(which  he  stated  to  be  worth  more,  to  be  sold,  than  the  sum  of  4501.,)  had  omitted  to 
alter  the  words  "  suliject  to  the  .said  mortgage,"  for  the  words  "  free  of  the  said  mortgage 
incnmbraiice." 

Therefoi'c,  an  application  was  made  to  the  Court,  for  permission  to  take  the  answer 
off  the  file,  that  it  might  be  amended  in  that  resi)ect,  on  an  atlidavit  that  it  was  merely 
an  error  in  the  engrossment. 

But  the  Court  refused  to  permit  it;  .saying,  lliat  tiie  only  mode  by  which  that 
could  lie  done,  consistent  with  the  practice,  was  by  filing  a  snpplemcnUil  answer,  fur 
the  ))ur|iose  of  connecting  the  mistake.] 

[8G]  The  mortgagee  having  given  notice  to  the  phiintiff  to  pay  the  mortgage  money, 
the  defendant  paid  401.  to  the  mortgagee  on  account  ;  but  afterwards  the  plaintill'  paid 
off  the  moitgage  entirely,  and  took  an  assignment,  and  the  mortgagee  afterwards  paid 
back  the  401.  to  the  defendant.  The  legal  estiite  becoming  thereby  vested  in  the  plain- 
till',  she  brought  an  ejei-tnient  against  the  defendant  to  recover  the  possession  ;  and 
then  the  defendant  filed  a  cross  bill  against  the  |)laiiititl',  and  obtained  an  injunction, 
on  the  merits  confes.sed  in  theanswei',  to  restrain  the  proceedings  at  law,  on  the  terms 
of  liringing  the  mortgage-money  into  Court,  and  paying  the  interest  to  the  defendant. 

On  the  part  of  the  |)lainti(V,  three  witnesses,  two  surveyors  and  a  buildei',  deiiosed, 
that  the  jjremises  were  worth,  to  be  let,  70l.  a  year,  or  to  be  sold,  about  8501. 

The  defendant  examined  no  witnesses. 

Mai  tin  and  Uichaids,  for  the  plaintill",  rested  their  ea.so  on  the  ground  of  gros.s 
inadeciuacy  of  price  paid  for  the  purchase,  inider  eircinnstanccs  which  gave  the  defen- 
dant a  great  advantage  over  the  feeble  sbito  of  mind  of  the  widow  ; — from  the 
confidence  she  necessarily  reposed  in  him,  so  recently  on  the  death  of  her  husband, 


'200  TAYLOR    V.   OBEE  3  PRICE,  87. 

whose  intimate  friend  he  was  : — and  the  deed  being  prepared  by  the  defendant's  own 
solicitor,  all  which  was  suttieicnt  evidence  of  fraud.  The  defendant  had  lieen  con- 
sulted liy  her,  and  was  bound  to  make  a  true  repre-[87]-sentation  of  the  value  of  the 
projierty  ;  and  he  has  gone  into  no  evidence  to  prove  it  ti-ue.  The  inadecpiacy  of  price, 
in  this  case,  is  evidence  of  an  undue  advantage  having  been  taken,  amomiting  to  fraud. 
That  is  the  doctrine  of  Lord  Thui'low,  as  appears  from  the  case  of  Hcaihcote  v.  Faignmi 
(2  Bro.  175).  It  is  recognized  also  in  Underhill  v.  liarwoud  (10  Ves.  209),  where  it  was 
held,  that  if  from  the  inadequacy  the  Court  was  satisfied  that  there  must  have  been 
imposition,  it  would  interfere.  In  Twislcton  v.  Griffith  (1  P.  AV.  311),  also,  a  conveyance 
was  set  aside  for  inadequacy  of  consideration.  In  this  case  the  inadequacy  was 
enormous  ;  and  no  security  was  given  for  the  annuity,  but  on  the  premises  sold. 
Dauncey  and  Pepys  for  the  defendant. 

The  depositions  in  the  cross  cause  being*  offered  in  evidence  for  the  defendant, 
the  plaintiff's  counsel  objected  to  their  admission  ;  an  application  having  been  made  to 
the  Court  for  the  purpose  of  getting  an  order  that  they  might  be  read  on  the  hearing, 
which  was  refused  ;  submitting  that  there  was  no  ground  for  the  indulgence  ;  and  that 
it  was  not  sworn  that  the  defendant  had  no  opportunity  of,  or  was  by  any  means  pre- 
vented from,  examining  the  witnesses  before.  The  attempt  to  introduce  the  evidence 
now,  was  resisted  on  nearlj'  the  same  grounds  as  the  motion  which  was  made  in  term 
for  the  order  ((/). 

[88]  Thomson,  Chief  Baron.  It  was  the  defendant's  own  fault  that  his  witnesses 
were  not  examined.  The  points  are  certainly  the  same  in  both  causes :  but  it  was 
incumbent  on  the  defendant  (who  had  repeated  opportunities,  for  the  publication 
was  frequently  enlarged,  which  must  have  been  on  a  representation  that  he  had 
witnesses  to  examine)  to  have  examined  his  witnesses  in  this  cau.se.  The  general  rule 
is  of  more  importance  than  this  particular  case  ;  otherwise,  parties  would  continually 
lay  by  till  the  plaintiff"  had  finished  the  examination  of  his  witnesses  ;  and  it  would  be 
mischievous  to  permit  depositions  to  be  used  at  any  distance  of  time.  I  regret  that 
we  should  shut  out  any  evidence  ;  but  the  general  rule  cainiot  be  relaxed. 

Graham,  Baron.  I  was  shaken  by  the  argument  of  the  Court,  being  driven  to 
decide  ex  parte  ;  but  the  rules  of  proceeding  cannot  be  departed  from.  Publication  of 
the  depositions,  taken  on  the  part  of  the  plaintiff'  in  this  cause,  had  passed  ;  and  thei-e- 
fore,  though  the  cross  cause  certainly  brings  on  the  same  point,  the  depositions  taken 
in  it  cannot  now  be  received.  A  motion  was  made  in  the  term  to  be  perniittod  to  do 
this,  which  failed,  and  properly. 

Wood,  Baron,  of  the  same  opinion. 

Richards,  Baron.  The  nature  of  these  examinations  is  the  ground  of  the  rule, 
the  depositions  in  answer  to  the  interrogatories  being  reduced  to  writing.  It  is  not 
even  argued,  that  if  an  application  had  been  made  to  examine  witnesses  in  this  [89] 
cause,  (in  the  present  state  of  the  proceedings,)  it  could  have  been  granted  ;  and  yet 
to  permit  these  depositions  to  be  read,  would  be  doing,  per  obliquum,  the  same  thing 
in  effect.  It  is  enough  to  refuse  the  admission  of  these  depositions  ;  that  those 
published  in  this  cause  might  have  been  known  at  the  time  when  those  were  taken  ; 
not  that  there  can  be  any  suspicion,  in  this  instance,  that  they  were,  for  the  defendant's 
solicitors  are  very  honourable  men.     "We  must,  however,  adhere  to  the  general  rule. 

The  depositions  were  rejected. 

It  was  then  contended  that  it  has  been  long  settled  by  all  the  cases  on  that 
])oint  (/■),  to  be  a  rule,  that  inadequacy  of  price  is  no  ground  for  the  interference  of  a 
Court  of  Equity,  to  set  aside  a  contract;  but  in  this  case,  the  evidence  of  value  was 
particularly  inconclusive,  and  by  no  means  such  as  to  justify  the  interference  of  the 
Court.  The  date  of  the  application  for  relief,  by  the  bill,  amounts  to  a  period  of 
seven  years  after  the  contract.  There  was  an  attorney  actually  employed  on  the  part 
of  the  plaintiff,  who  took  an  active  part  on  her  behalf.  No  incompetency  to  manage 
her  affairs  has  been  proved  by  the  plaintiff',  or  of  undue  advantage  taken  l)y  the 
defendant  in  any  respect. 

Martin,  in  reply,  adverted  to  the  recency  of  the  transaction  after  the  death  of  the 

*  They  had  given  previous  notice  of  their  intention  to  do  so. 
((/)  Vide  ante,  page  26. 

(/')  Heathcofe  v.  Fairjnnn,  2  Bro.  175:  I'eucock  v.  Evans,  16  Ves.  512;  Goidand  v. 
De  Faria,  17  Ves.  20;  'iFcdcrn  v.  Russell,  3  Ves.  &  B.  187. 
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plaintiff's  lius-[90]-band  ;  the  defendant's  habits  of  conlidencc  with  liur;  her  age  and 
ignorance,  and  his  o-xpenence  and  skill  in  the  subject  matter; — every  thing  emanating 
from  her  to  him,  and  no  mutuality  of  advantage  proceeding  from  him  ; — and  that  no 
bount}'  was  even  hinted  at  as  being  intended  by  hei'.  With  lespeet  to  the  argument 
raised,  from  the  lapse  of  time  between  the  transaction  and  the  tiling  of  this  bill,  he 
cited  rUkelt  v.  Lo(jgon  (14  Ves.  215),  where  the  suit  for  rescinding  the  contract  was 
not  instituted  till  twelve  years  afterwards. 

Thojison,  Chief  Baron.  It  appears  to  me,  that  the  circumstances  of  this  case 
authorize  the  Court  to  interfere.  The  defendant  was  a  builder  by  trade,  and  there- 
fore must  have  been  particularly  conversant  in  the  value  of  the  premises  purchased 
by  him  of  the  plaintiff.  He  had  been  in  habits  of  intimacy  with  her  deceased 
husband  ;  and,  therefore,  she  was  entitled  to  expect,  that  if  she  consulted  him  on  the 
subject  of  a  .sale  of  hei'  property,  he  would  advise  her  for  her  advantage.  The  parties 
being  in  this  situation,  a  bargain  is  concluded  between  them  for  the  purchase  of  these 
premises,  without  the  intervention  of  a  third  person  ;  and  the  contract  is  made  and 
executed  on  the  'J.'id  March,  not  more  than  a  month  after  the  decease  of  the  plaintiff's 
husband.  It  is  true,  she  had  the  deed  of  assignment  laid  before  her  attorney,  iVIr. 
Hall ;  but  it  does  not  appear  that  he  was  [91]  consulted  as  to  the  propriety  of  the 
bargain  ;  and  it  is  therefoic  probable,  that  the  deed  was  submitted  to  him  merely  for 
the  purpose  of  ascertaining  that  it  was  rightly  drawn,  and  technically  proper.  It  is 
true,  he  introduces  a  provision  for  paying  her  101.  a  year  more,  in  case  of  her  giving 
up  her  apartments  in  the  house  ;  and  she  receives  the  annuity  granted  in  considera- 
tion of  the  assignment,  till  her  death,  as  Taylor  does  afterwards  ;  but  that  annuity  is 
not  otherwise  secured,  than  by  wa}^  of  mortgage  on  tiie  premises  sold,  which  it  appears 
w;i,s  let  annually  for  much  more  than  enough  to  pay  it ;  and  after  her  death,  the 
whole  interest  in  the  lease,  which  was  for  seventy-one  years,  was  to  become  the 
defendant's  property,  which  is  sworn  to  be  worth  7501.  or  SOOl.  Then  out  of  the 
aniuiity,  she  was  to  pay  liie  ground-rent,  the  interest  on  the  mortgage  detjt,  and  the 
property-tax,  leaving  her  only  about  201.  a  year.  Is  not  such  a  consideration  enough 
to  staitlo  one!  It  is  really  giving  nothing  at  all,  and  hardly  deserves  the  name  of  a 
consideration.     This  is  not  such  a  contract  as  can  be  permitted  to  stand. 

Gk.vh.vm,  Baron.  I  entirely  agree.  The  situation  of  the  parties  imposed  on  the 
defendant  an  obligation  to  protect  the  plaintiffs  interest ;  and  he,  on  the  contrary, 
takes  an  unfair  advantage  of  that  situation,  and  that  in  a  very  short  period  after  her 
husband's  death.  Mr.  Hall,  indeed,  appears  to  have  been  consulted  as  to  the  deed  of 
assignment ;  but  had  he  been  called  on  to  investigate  the  terms  of  the  contract,  he 
must  have  been  startled.  [92]  The  house  sold  was  capable  of  pioducing  a  rent  of 
701.  a  year,  and  tiie  defendant's  .schedule  shews  that  he  received  8Ul.  Tiie  rooms 
were  furnished,  it  is  true,  but  that  could  not  have  amounted  to  such  a  difl'erenco  ; 
and  beside  tliat,  the  plaintiff  occupied  part  of  the  house  liimsclf.  He  appears  to  have 
had  a  clear  profit  of  5()1.  per  annum.  Can  it  be  .said  that  here  was  no  inadcijuacy  of 
price  !  The  plaintiff,  besides,  was  to  pay  all  the  incuniljrances ;  and  the  consideration 
was  secured  on  the  premises  themselves.  She  was  induced,  therefore,  as  it  seems  to 
me,  to  part  with  her  property  without  any  consideration  at  all. 

Wood,  Baron,  of  the  same  opinion.  I  agree  that  mere  inadequacy  of  price  is  not 
a  suflicient  ground  for  setting  aside  a  contract.  That  the  consideration,  in  this  case, 
was  greatly  inadei|Uate,  there  can  be  no  doubt  ;  but  that  is  not  alone  the  ground  I 
proceed  on  in  giving  my  opinion  that  the  plaintifV  is  entitled  to  the  relief  prayed. 
My  opinion  is  foundcil  on  the  circumstances  of  the  defendant's  iiaving  l)een  consulted 
by  the  ])lainti()', — his  being  her  eonfidenti.al  friend,— his  knowing  the  true  v.alue  of  the 
premises, — and  his  having,  tnider  those  circumstances,  induced  her  to  enter  into  a 
contract,  which  was  at  once  advantageous  to  himself  and  injurious  to  her;  and, 
therefore,  I  think  that  it  should  be  set  aside. 

Kii  ii.\iU)S,  Baron.  The  relative  situation  of  these  parties,  appears  to  me  to  bo 
suflicient  ground  for  avoiding  this  contract  made  between  tiiem.  The  [93]  i)laintiff's 
confidence  in  the  defeuilant,  entitled  her  to  his  best  counsel.  It  is  true,  tiiat  there  is 
no  evidence  of  iier  having  actually  consulted  him  as  to  the  sale  of  the.sc  premises; 
but  there  is  enough  before  the  Court  to  enable  us  to  say,  that  it  must  be  so  under- 
stood. Any  one  possessing  the  confidence  of  a  party,  must  be  regarded  as  in  the 
situation  of  attorney  of  tliat  party,  and  sliould  not  l)e  allowed  to  take  adv.mtagc  of 
th.it  situation.     This  defendant,  it  appears,  lias  done  .so,  and   that   iiumc<liately  after 

Ex   l)iv.  u.— 7* 
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tho  death  of  her  luisljaiid.  If  the  plaintiff"  had  died  in  a  month  after  the  bargain  was 
concluded,  the  defendant  would  not  have  paid  her  a  shilling  consideration  ;  though, 
had  she  lived  much  longer  than  she  did,  the  consideration  would  have  been  totally 
inadequate.  When  we  take  into  the  account  the  charges  to  be  satisfied  by  the 
plaintiff',  out  of  the  annuity  proposed  to  be  paid  her,  we  must  be  struck  with  the 
unfairness  of  the  transaction. 

The  acquiescence,  for  however  long  a  time,  I  consider  as  nothing. 

Decree. — The  deed  to  be  delivered  up  to  be  cancelled.  Reference  to  Deputy 
Remembrancer,  to  take  account  of  rents  received,  and  money  laid  out  in  repairs. — 
Costs  reserved. 


[94]  The  King  v.  Flaw.  20th  July  181G.— The  capias  clause  of  the  writ  of 
Extent  is  not  usually  enforced  :  and  where  there  have  been  also  effects  seized 
sufficient  to  satisfy  the  debt,  the  Court  seemed  disposed  to  order  the  discharge 
of  a  defendant  taken  under  it,  on  his  giving  security  for  his  appearance  at  the 
return  of  the  writ. 

This  was  a  motion  for  a  rule  to  shew  cause  why  the  Extent  in  aid  should  not  be 
set  aside  ;  and  that  the  defendant,  whose  person  had  been  taken,  might  be  discharged 
out  of  custod}' ;  and  for  an  amoveas  manus. 

The  onl}'  point  in  this  case  worth  notice,  since  the  late  statute  (56  Geo.  III. 
ch.  117),  relates  to  the  discharge  of  the  defendant's  person. 

Dauncey  stated  that  the  object  of  the  application  was,  that  the  defendant  might 
be  enlarged,  for  the  purpose  of  going  abroad  to  collect  his  debts  :  that  application 
had  been  made  to  the  prosecutor  of  the  Extent  for  that  purpose,  in  vain  ;  and  that 
sufficient  property  of  the  defendant's  had  been  seized  to  satisfy  the  debt. 

Roupell  appeared  for  the  prosecutor  of  the  Extent. 

Thomson,  Chief  Baron.  It  is  certainly  a  most  unusual  thing,  in  such  a  case  as 
this,  to  take  a  defendant's  person,  even  where  the  Extent  is,  in  fact,  at  the  suit  of  the 
Crown. 

[95]  Graham,  Baron.  If  there  be  reasonable  ground  to  satisfy  the  Court,  that 
enough  of  the  defendant's  property  has  been  seized  to  cover  the  debt,  I  think  that 
the  person  should  be  released.  Originally,  the  capias  clause  was  only  inserted  in  the 
case  of  the  Crown  ;  and  the  Court  has  a  discretion  in  awarding  either  extendi  facias, 
or  capias  corpus,  as  it  may  see  tit.  I  should  be  inclined  to  favour  this  motion,  for  it 
is  certainly  a  hard  case. 

Wood,  Baron.  I,  for  one,  should  certainly  order  that  clause  to  be  struck  out.  If 
the  defendant  give  security  for  his  appearance  at  the  return  of  the  writ,  he  ought  to 
be  enlarged  :  what  more  can  any  one  require  1 

The  Court  ultimately  recommended  an  arrangement  between  the  parties. 

The  statute  above  alluded  to  has  the  following  provision  for  the  relief  of  persons 
in  c-ustody  under  Extents  in  aid  : 

By  Sect.  VI.  it  is  enacted,  "  That  it  shall  and  may  be  lawful  for  any  person  or 
pei'sous  who  may  now  or  shall  hereafter  be  imprisoned  under  or  by  virtue  of  any  writ 
of  capias  in  any  Extent  or  Extents  in  aid,  to  apply  to  the  Barons  of  his  Majesty's 
Court  of  Exchequer  in  England  or  Scotland,  or  to  any  Baron  of  the  same  Court  in 
vacation,  for  his,  her,  or  their  discharge,  giving  one  month's  previous  notice  in  writing 
to  the  person  or  persons  to  whom  he,  she,  or  the^*  owed  the  [96]  debt  or  sum  or  sums 
of  money  for  which  he,  she,  or  they  is  or  are  so  imprisoned,  at  the  time  such  debt 
was  seized  under  such  Extent  in  aid,  of  his,  her,  or  their  intention  to  make  such 
application,  and  stating  in  such  notice  the  ground  of  such  application,  and  an  enumera- 
tion and  description  of  all  and  every  the  property,  debts,  and  effects  whatsoever  of 
such  person  oi-  persons  in  his,  her,  or  their  own  possession  or  power,  or  in  the  posses- 
sion or  power  of  any  other  person  or  persons  for  his,  her,  or  their  use  ;  and  for  the 
said  Court,  or  any  such  Baron  in  vacation  to  whom  such  application  shall  be  made, 
to  order  such  person  or  persons  to  be  brought  before  them  or  him  to  be  examined 
upon  oath  touching  and  coticerning  his,  her,  or  their  property  and  effects,  and  if  such 
person  or  persons  respectively  shall,  upon  such  examination,  make  a  full  disclosure  of 
all  his,  her,  or  their  property  and  effects,  to  the  satisfaction  of  the  said  Court  or  Baron, 
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or  it  shall  othei-wise  iippear  luasoiiabii'  .-iiid  proper  to  such  Court  or  Baron  that  such 
person  or  persons  should  be  no  longer  imprisoned  under  such  wiit,  for  such  Court  or 
liiroii  to  order  a  wi'it  of  supersedeas  quoad  corpus  to  be  issued  out  of  the  said  Court 
foi-  the  liberation  of  such  person  or  persons  from  such  imprisonment :  provided  always, 
that  no  such  liberation  as  aforesaid  shall  be  held  or  deemed  to  satisfy  or  supersede 
Mich  Extent  in  aid  or  any  proceedings  thereon,  except  as  to  such  imprisonment  as 
aforesaid,  or  the  debt  or  debts  seized  under  and  by  virtue  thereof,  and  for  which  such 
jicrson  or  persons  shall  be  so  imprisoned."       • 

[97]  Tiiii:  Attorney  General  v.  Norstedt,  (claiming  the  Ship  "Triton"). 
Monday,  "ii'd  July  1716. — A  judicial  .sale  of  a  vessel  found  at  seaand  brought  into 
port  as  derelict,  under  an  order  of  the  Instance  Court  of  the  Admiralty,  on  the 
part  of  the  salvors  and  claimant  (without  fraud),  is  availal;le  against  the  Crown's 
right  of  seizure  for  a  previous  forfeiture,  incurred  by  the  ship  having  been  guilty 
of  a  forfeitable  oflfence  against  the  revenue  laws  :  although  the  Crown  was  not  a 
[larty  to  the  proceeding  in  the  Admiralty  Court,  other  than  by  the  King's 
Procurator  General  claiming  the  vessel  as  an  Admiralty  droit ;  and  although  no 
decision  of  droit,  or  no  droit,  was  awarded,  and  the  sale  took  place  pendente  lite 
under  an  interlocutory  order. — The  Crown  should  have  claimed  before  the  Court, 
either  as  against  the  ship  in  the  lirst  instance,  or  subsequently  against  the  proceeds 
of  the  .sale,  which  were  paid  into  the  registry  to  answer  claims  under  tlie  order 
of  sale,  or  ha\'e  moved  a  prohibition. — The  warrant  for  arresting  a  ship  by  the 
Admiralty,  and  the  process  of  citation,  is  notice  to  all  the  world  of  the  subsequent 
[)roeeedings. — In  pleading  such  sale,  in  defence  to  an  information,  the  facts  should 
be  put  specially  on  the  record,  so  that  the  Attorney  General  might  demur  to,  or 
traverse  them. 

[Not  applied,  The  Verilus,  [1901]  P.  3 12.] 

The  great  and  important  question  which  ai'ose  in  this  novel  case  was,  whether, 
after  the  public  .sale,  by  commission,  of  a  ship  derelict,  under  a  regular  judicial  sentence 
of  the  Instjinco  Coui-t  of  Admiralt}',  she  still  remained  liable  to  be  seized  by  the  officers 
of  the  Customs,  while  in  the  possession  of  a  bona  tide  puichaser  under  that  sale,  as 
havinsj  become  forfeited  to  the  Crown,  for  an  olf'ence  against  the  revenue  laws,  (.39 
Geo.  III.  c.  59),  proved  to  have  l)een  committed  before  such  sentence  and  .sale  ;  oi', 
whether  the  pievious  forfeiture  was  not  purged  by  the  proceedings  and  sale,  and  the 
right  of  seizuie  for  ever  lost  to  the  Crown. 

The  material  facts  of  this  case,  as  they  appeared  on  the  trial  of  the  information, 
and  respected  the  ipiestion  before  the  Court,  were,  that  the  ship  had  nncpiestionably 
incurred  a  forfeiture  in  the  month  of  October  iSi;!,  (whilst  she  was  the  property  of 
Messrs.  Ebersteiu  and  Co.  of  Xordkoping,  iu  [98J  Sweden,  in  having  connnittcd  the 
oft'ence  charged  by  the  information,  which  was,  the  having  re-landed  at  Deal  .some 
bales  of  Uaudainia  silk  handkerchiefs,  which  had  been  shipped  on  board  of  her  for 
Lisbon,  liut  without  any  participation  or  knowledge  on  the  part  of  the  owners  or  their 
agents ; — that  in  the  course  of  the  voyage  to  Lisbon  the  ship  was  run  foul  of  in  the 
night-time  by  another  vessel,  whereby  she  was  so  considerably  damaged  and  disabled, 
as  that  tlie  captain  and  crew  thought  it  necessary  to  desert  her  for  the  sake  of  their 
personal  safety  ;  and  they  accordingly  left  her,  and  took  refuge  on  board  a  transport. 
The  ship,  however,  did  not  founder,  as  h.ul  been  exi)ccted,  and  eventually  righted. 
In  that  stiito,  she  was  soon  afterwards  foiuid  liy  his  IMajcsly's  shi[)  "  Scylla,"  who  took 
her  and  towed  her  into  Scilly,  as  derelict,  on  the  7tli  l)eccnil)cr  isl.'i.  She  was  tlu-rc, 
(as  was  pioved  by  the  ccrliticate  of  the  conimissi(juer  and  auctioneer)  sold  by  public 
auction,  (2.")tli  April  liS14)  by  virtue  of  a  commission  of  appraisement  and  sale  issuetl 
Irom  the  lligii  Coinl  of  Admiralty,  undei'  ;ui  order  of  tlic  Court  to  pay  the  demand 
of  salvage,  and  other  expenses. 

The  commission,  [after  reciting  the  proceedings  in  the  Admiralty  against  the  shi|) 
"Triton  "  and  cargo,  as  being  a  ship  and  gootls  derelict,  &c.  and  as  such,  the  right  of 
the  Crown,— and  against  the  oiiicers  and  crew  of  the  sloop  "Scylla,"  intervening  as 
salvors, — and  against  George  Cowie,  claimant  of  the  ship,  and  K.  A.  (.!ray,  claimant 
of  the  cargo,  intervening; — and  th.at  the  Court,  didy  proceeding  at  the  joint  petition 
of  the  proctors  of  tlie  salvors  and  claimants,  [99]  (the  I'rocurator-geiicral,  (jf  llio  King 
111  his  otlice  of  Admiralty,  not  objecting  therlo,)  required  the  commissioners  to  cause 
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the  ship  to  he  inventoried  and  appraised,  to  lie  exposed  to  public  sale,  and  sold  to  the 
best  bidder  ;  and  to  Ining  the  produce  money  into  the  registry  of  the  Court,  within 
two  mouths  from  the  date  of  the  commission,  to  be  there  kept  for  the  use  of  the 
person  who  should  be  entitled  thereto.  The  proceeds  were  (after  payment  of  the 
salvage)  paid  over  to  Cowie  &  Co.     See  p.  132. 

At  the  sale  under  that  commission,  she  was  purchased  by  a  person  who  acted  as 
the  agent  of  Samuel  John  Billing,  the  late  master.  The  net  proceeds  of  the  sale,  after 
those  payments  had  been  made,  were  accounted  for  to  the  underwriters  on  the  ship, 
who  had  paid  the  owners  as  for  a  total  loss.  By  Billing  the  ship  was  afterwards  trans- 
ferred to  Norstedt,  the  defendant. 

These  are  the  leading  facts  of  this  case  ;  but  there  were  also  other  circumstances, 
which,  at  first,  seemed  to  cast  a  shade  of  suspicion  on  the  transaction  ;  and  as  they 
originally  went  far  to  justify  the  proceedings  which  were  instituted  against  the  ship,  so, 
ultimately,  they  had  the  eifect  of  rendering  the  judgment  of  the  Court  a  much  stronger 
decision  in  favour  of  the  defendant,  than  it  would,  perhaps,  otherwise  have  been  ;  and, 
therefore,  it  may  be  necessary  to  state  them,  to  make  the  report  of  this  case  the 
more  complete. 

They  chicHy  refer  to  the  apparent  connectiou  of  the  parties  interested  at  different 
periods  in  the  [100]  property  in  the  ship,  and  gave  rise  at  one  time  to  a  suagestiou  of 
collusion  between  them  and  the  other  parties,  in  the  cause  in  the  Admiralty  Court, 
for  the  purpose  of  getting  rid  of  the  forfeiture  by  means  of  that  suit.  All  suspicion 
of  fraud,  however,  on  the  part  of  the  present  defendant,  and  the  former  owners  of  the 
vessel,  was  distinctly  negatived  by  the  jur}'  on  the  trial ;  and,  therefore,  these  cir- 
cumstances are  kept  somewhat  apart  from  the  main  facts,  although  it  has  been  thought 
necessary  to  state  them. 

They  are  as  follows : — Billing,  who  was  the  actual  purchaser  of  the  ship,  at  Scilly, 
was,  in  point  of  fact,  the  person  who  had  been  master  of  her  at  the  time  of  the  commis- 
sion of  the  ottence,  by  which  she  had  become  forfeited.  He,  on  hearing  of  the  intended 
sale,  applied  to  Messrs.  Albers  and  Codner,  of  London,  the  former  agents  of  Eberstein 
and  Co.  the  original  owners ;  and  also  of  the  present  defendant,  to  recjuest  them  to 
purchase  the  vessel  for  him.  Billing  having  satisfied  Albers  and  Co.  (as  they  said) 
that  he  knew  nothing  of  the  fraud  which  had  been  practised  on  the  revenue,  they 
commissioned  him  to  make  the  purchase,  and  furnished  him  with  a  letter  of  credit,  to 
enable  him  to  do  so,  and  that  without  any  authority  from  Messrs.  Eberstein  and 
Co.  After  the  completion  of  the  purchase,  Albers  and  Co.  wrote  to  Eberstein  and  Co. 
offering  them  the  vessel.  They  had  in  the  mean  time  retired  from  business  ;  but 
Norstedt,  the  present  defendant,  who  had  been  their  confidential  clerk,  and  had  since 
succeeded  them,  accepted  the  oft'er,  and  bought  the  ship. 

[101]  The  ship  so  sold,  after  making  several  voyages,  arrived  in  England,  in  the 
month  of  May  last,  where  she  was  seized  by  an  officer  of  the  Customs  (one  of  the 
searchers),  on  the  ground  of  the  alleged  forfeiture  ;  and  the  present  information  of 
seizure  thereon,  was  filed  by  the  Attorney  General  against  the  defendant,  charging 
the  ship,  in  substance,  with  the  offences  already  detailed,  contrary  to  the  form  of 
the  statutes,  (5th  Geo.  I.  cap.  11,  sec.  6.  39th  Geo.  III.  oh.  59,  see.  5  &  1-1); 
whereliy,  &c. 

The  defendant  having  pleaded  the  general  issue,  the  cause  was  tried  at  the  Middle- 
sex Sittings  after  Easter  Term,  and  a  verdict  was  found  for  the  Crown,  with  liberty 
for  the  defendant's  counsel  to  apply  to  the  Court  to  set  it  aside,  and  enter  a  verdict 
for  the  defendant. 

Saturday,  15th  June. — Lushington,  LL.D.  and  Gaselee,  now  obtained  a  rule  to 
shew  cause,  iV'c.  on  the  ground,  that  the  jury  had  found  that  the  sale  to  the  defendant 
was  bona  fide ;  and  that  he  was  not  connected  in  the  transaction  with  the  former 
owners  ;  so  that  the  case  was  thereby  entirely  cleared  of  suspicion  of  fraud  :  and  that 
the  judicial  sale  by  the  Admiralty,  had  destroyed  the  former  right  of  the  Crown  to 
the  vessel  as  a  forfeiture. 

Friday,  28th  June.  —The  Solicitor  General,  Dauncey,  Clarke,  and  Walton,  now 
shewed  cause. 

They  contended,  that  the  Admiralty  Court  had  no  right  to  sell  the  ship,  in  the 
present  instance,  because  all  property  in  her  had  become  vested  in  the  Crown,  by  the 
forfeiture,  and  eo  instanti :  and  could  not  be  [102]  divested  by  any  thing  which  might 
afterwards   have  taken   place.     They   submitted,  that  the   Admiralty'   jurisdiction  in 
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the  Instance  Court,  in  ;i  question  of  salvage,  was  vciy  distinguishable,  in  its  operation 
and  eflfeet,  fi-om  that  of  a  Prize  Court  of  competent  authority.  The  latter,  l)eing  quite 
a  different  tribunal,  may  and  does  certainly  exercise  a  controlling  power  under  its 
sentence  of  condemnation  :  but  that  was,  because  the  property  was,  in  cases  of  prize, 
always  changed  by  the  act  of  the  hostile  capture  ;  whereas,  a  mere  collateral  question 
cm  the  claim  of  salvage,  cannot  give  the  Instance  Court  any  authority  to  sell  the  ship 
to  the  pi'ejudice  of  the  pre-existing  rights  of  absent  persons.  They  urged,  prominently, 
that  the  ship  ha\-ing  completed  a  forfeitable  offence,  was  presently  forfeited  ;  and  that 
the  Crown's  right,  which  is  indefeasible,  attached  immediately  ; — that  subsequent  con- 
rlemnation  was  not  necessary  to  perfect  that  right,  as  that  ultimate  sentence  of  the 
Court  of  revenue  is  entirely  alio  intuitu,  and  is  onh^  required  to  ascertain  the  fact  on 
which  the  furfeitui'e  is  charged  to  be  founded,  to  afibrd  the  person  whose  property 
has  been  seized,  an  opportunity  of  traversing  the  commission  of  the  offence,  and  to 
give  the  Crown  a  greater  facility  of  disposal  of  the  vessel,  and  confirm  to  the  person 
who  acquires  her,  an  ostensible  title,  conclusive  against  all  the  world,  by  the  mere 
production  of  the  record. 

That  the  Ci-o\vn's  right  accrues  instantly,  and  is  to  be  preferred  (they  submitted), 
sutliciently  appeared,  fr'om  the  decision  of  this  Court,  in  the  case  of  Score  v.  The  Lord 
Admiral  (Parker,  27;5),  which  [103]  was  also,  in  other  respects,  applicable  to  the 
present  question.  In  that  case,  a  ship  laden  with  French  goods,  coming  into  the  port 
of  Penzance,  was  seized  by  the  admiral's  officers,  as  a  perquisite  of  the  Admiralty.  A 
Custom-house  officer  afterwards  seized  her  as  forfeited  on  the  French  Prohibition  Act, 
(for  bringing  prohil)ited  goods  into  Penzance,)  exhibited  an  information,  and  moved  for 
a  prohibition  ;  and,  ujjon  debate,  it  is  reported  to  have  been  granted,  for  the  ship  was 
presently  foifeited  by  the  Act  of  Parliament,  upon  coming  into  port,  and  the  seizure, 
after,  of  the  Admiralty  did  not  jirevent  the  forfeitui'c.  There  is  also  a  note  to  that 
ca.se,  wherein  it  is  said,  that  Lord  Chief  Baion  Ward  cited  a  case,  in  the  time  of  Lord 
Hale,  where  goods  were  put  on  board,  the  duty  not  being  paid,  and  became  flotsam  ;  and 
a  suit  was  commenced  in  the  Admiralty,  who  have  jurisdiction  of  flotsam  ;  and,  upon 
an  information  in  the  Exchequer,  for  a  forfeiture  in  regard  they  were  shijjped  before 
duty  paid,  a  prohibition  was  granted  ;  for  the  Crown  had  a  title  l)y  the  forfeitui'e  ; 
and  the  goods  liecoming  flotsam  afterwards,  did  not  purge  the  forfeiture.  These  cases, 
then,  clearly  establish,  that  a  ship  offending  against  statutes  creating  forfeitures,  is 
forfeited  presently  ;  and  also,  that  tlie  forfeiture  cannot  be  purged  by  subsequent 
occurrences.  The  vessel  in  question,  therefore,  becoming  presently  forfeited  by  the 
offence  committed  by  her,  the  subsequent  wreck  and  its  consequences,  could  not  defeat 
the  Crown's  right.  In  the  case  of  the  Crown,  there  lan  be  no  laches  objected  as  a 
reason  for  precluding  its  claim  at  any  distance  of  [104]  time,  as  no  delay  cm  defeat 
its  rights ;  and  there  is  no  doubt,  also,  that  the  otlicers  were  ignorant  of  the  forfeiture 
liaving  been  incurred  at  the  time  when  this  sale  took  place,  though  neither  the  want 
of  knowledge,  or  even  culpalile  neglec-t  of  those  oliicers,  can  be  ])ei'inittcd  to  prejudice 
the  Crown.  To  liold  th.it  sucli  a  sale  as  tiie  present  could  extinguish  jjrevious  rights 
of  jjroperty  in  liie  thing  sold,  woidd  be  to  ascribe  a  much  greater  eflieiency  to  a  decree 
of  tiie  Coiut  of  Admir.alty,  than  is  incidental  to  that  of  any  other  Court;  for  it  would 
be  deciding,  that  a  shij)  being  wrecked  at  sea  while  in  the  tortious  posses.sion  of  a 
wrong-doer,  nn'ght,  on  a  suit  instituted  by  salvors,  be  sold,  irreclaimabjy,  by  the  Coiu't 
of  Admiralty,  to  the  destruction  of  the  title  of  the  right  owner,  and  that,  perhaps,  by 
pin  pose  collusion.  The  decrees  of  other  Courts  aflect  not  to  bind  others  tlian  ])arlics 
to  tlie  suit.  An  heir  at  law,  not  being  a  i)arty  in  the  cause,  is  not  concluded  by  a 
decree  for  the  sale  of  an  estate,  by  the  Court  of  Cliancei'v  ;  yet  it  is  to  be  contended, 
tliat  an  adjudication  of  sale  by  the  Court  of  Admiralty,  is  to  l)ind  not  only  the  king, 
even  although  he  is  not  a  party  to  the  suit,  but  all  the  world.  In  both  the  aulhorities 
cited,  this  ('(turt  would  not  sull'cr  the  Court  of  Admiralty  to  proceed  in  cases  where 
the  ship  had  ])reviously  incurred  a  forfeiture,  and  th.at  on  the  piiiii'i|ilc  of  the  Crown's 
incipient  but  vested  right,  depiiving  that  Court  of  jurisdiction. 

[Craham,  Haron,  put  the  case  of  the  ship  having  been  sold  by  a  shcrill'  under 
execution.] 

[105]  It  was  submitted,  that  that  would  not  be  such  a  conversion  of  the  properly 
!us  would  destroy  the  right  of  the  Crown  to  seize  it  as  soon  as  found. 

The  salvois,  in  this  case,  it  was  admitted,  wouUl  have  had  a  lien  on  the  ship  against 
the  parlies  intcicstcd  in  her,  under  the  L'T  Ldw,  111,  c.  I;! ;  but  no  more.     Yet  surely 
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that  could  not  give  a  Court  which  has  jurisdiction  of  salvage  questions,  a  right  to  sell 
the  ship  ;  and  the  more  especially,  as  the  salvor's  lien,  the  only  subject  matter  of  the 
suit,  would  continue,  till  satisfied,  as  well  against  all  titles  of  the  Crown,  as  of  the 
subject.  This  may  be  called  a  hard  case,  as  to  the  bona  fide'purchaser  ;  but  it  is  no  more 
so  than  any  other  case  of  a  sale  by  a  vendor  having  no  title,  and  caveat  emptor.  The 
Crown  has  no  means  of  following  or  recovei'ing  the  purchase-money  when  once  in  the 
possession  of  the  vendor.  The  goods  of  a  felon  are  not  forfeited  till  conviction  ;  but 
a  sale  of  them  to  au  innocent  purchaser  before  attainder,  would  not  divest  the  right 
of  the  Crown.  Suppose  the  owner  of  this  very  ship,  being  a  British  subject,  had  been 
convicted  of  felony  while  the  vessel  was  at  'Sea,  and  the  same  circumstances  had 
transpired,  the  Crown's  I'ight  would  ceitainly  not  have  been  barred  by  the  sale. 

As  to  the  jurisdiction  of  the  Court  of  Admiralty  to  sell  vessels  without  the  consent 
of  parties  interested,  the  case  of  Beid  v.  Duiiii/  (10  East,  144),  was  cited,  [106]  where 
the  question  being.  Whether  the  Vice- Admiralty  Courts  abroad  had  authority,  on  the 
mere  petition  of  the  captain  of  a  ship,  bound  on  a  foreign  voyage,  to  decree  a  sale  of 
her,  on  being  reported  to  be  not  sea-woithy  ?  Lord  EUenborough  .said,  that  "for  the 
power  of  making  a  valid  sale  under  the  decree  and  commission  of  the  Vice-Admiralty 
Court  of  Tortola,  upon  the  fullest  inquiry  we  have  been  alile  to  make,  we  find  no 
adequate  foundation  in  the  legitimate  powers  of  the  Admiralty  Court."  No  instance 
has  been  discovered,  in  which  such  a  power  has  been  exercised  in  the  Admiralty  Court 
at  home.  That,  though  certainly  not  the  same  case,  beai-s,  notwithstanding,  a  near 
aflfinity  to  this,  and  in  pari  materia,  and  at  least  affords  matter  for  argument,  as  far 
as  it  goes.  That,  also,  was  a  sale  by  the  Court  of  Admii'alty,  in  the  progress  of  a  suit, 
and  held,  notwithstanding,  to  be  not  binding. 

Then,  if  the  Admiralty  have  a  right  to  sell  a  ship  at  all  under  these  circumstances, 
another  question  will  arise,  as  to  who  are  bound  by  the  sale  ?  and,  whether  persons 
who  are  not  party  to  tlie  proceedings  are  1  All  pi'inciple  is  against  such  a  proposition. 
The  Crown  was  not  a  party  to  this  suit,  at  least  as  demanding  the  forfeiture  ;  nor 
could  the  Court  have  entertained  the  question  of  forfeitui-e,  or  no  forfeiture,  if  it  had. 
This  is  the  only  proper  tribunal  for  such  matters.  To  carry  the  case  further — • 
Supposing  the  Admiralty  had  ordered  the  ship  to  be  restored  to  an  ofTending  owner, 
that,  it  must  be  admitted,  would  clearly  not  bind  the  Crown  ;  and  their  argu-[107]- 
ment  has  to  struggle  with  that  difficulty.  It  may  be  said  that  the  purchaser  has  no 
means  of  knowledge  of  the  oflfence  committed  against  the  revenue  laws,  and  of  the 
consequent  forfeiture ;  but  if  the  ship  had  been  merely  sold  to  a  purchaser  after  the 
act  of  forfeiture,  without  this  supposed  sanction  of  the  Admiralty,  there  can  be  no 
doubt  that  the  ship  might  have  been  seizable  in  his  hands ;  and  that  would  have  been 
a  case  equallj-  hard.  Norstedt,  moreover,  if  really  aggrieved,  has  a  remedy  by  action 
against  Eberstein,  as  the  vendor,  the  sale  being  with  his  consent  and  for  his  benefit,  if 
he  have  sold  to  him  what  he  had  no  light  to  sell.  A  case  was  cited,  as  having  occurred 
in  the  Court  of  King's  Bench,  where  a  purchaser  recovered  in  an  action,  against  the 
seller  of  a  ship,  which  had  been  seized  after  such  a  sale.  [It  was  admitted,  that  in 
case  of  a  sale  by  a  private  party,  under  such  circumstances,  the  purchaser  would  have 
a  right  of  action.]  It  was  ultimately  much  pressed,  that  if  a  proceeding  of  this  sort 
should  be  held  to  constitute  a  valid  sale,  as  against  the  right  of  the  Crown  accruing 
by  the  previous  foi-feituie,  the  statute  of  -SQth  Geo.  III.  would  have  been  passed  in 
vain  ;  for  means  would  then  be  readily  found  of  eluding  the  consequences  of  every  act 
of  forfeiture  amounting  to  an  offence  against  that  statute.  Under  these  circumstances, 
and  for  these  reasons,  it  was  submitted  that  the  verdict  of  condemnation  was  right, 
and  ought  to  be  retained. 

[Graham,  Bai'on,  having  suggested  that  the  vessel,  in  this  case,  being  sold  as  a 
droit  of  A(biii-[108]-ralty,  the  King's  Advocate  General  must  have  consented  ;  Dr. 
Lushington  observed,  that  the  King's  Advocate  General  would  have  had  a  right  to  be 
heard  against  the  sale,  but  that  the  Court  takes  upon  itself  to  sell,  whether  the  Crown 
consents  or  not.  The  counsel  for  the  Crown  then  submitted,  that  in  that  case  it  woukl 
amount  to  no  more  than  a  question  between  two  different  departments  of  the  Crown, 
as  to  which  was  entitled  to  make  the  seizure  :  and  so  it  was  in  the  cases  cited ;  for  it 
came  to  a  question  between  the  Admiralty  officers  and  the  officers  of  the  Customs ; 
and  there  was  nothing  uncommon  in  the  different  departments  of  the  Crown  having 
conflicting  interests,  as  was  the  case  between  the  Treasury  and  Nav}'  departments,  in 
the  much  agitated  ease  of  The  Khuj  v.  Mitiinvarim/  and  Boi/d  (ante,  vol.  ii.  page  67), 
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where  there  was  a  question  of  priority  of  dclits  ;  and  they  contended  that  it  was  quite 
(•Icar  that  one  department  of  the  Crown  consenting  to  an  act  prejudicial  to  another 
department,  was  not  binding.  As  to  the  concurrence  of  the  Advocate  General,  his 
interest  in  the  question  was  at  an  end  as  soon  as  the  vessel  was  recognized  and  claimed, 
for  she  could  no  longer  be  considered  derelict,  so  that  the  sale  is  ultimately  decreed 
by  consent  of  the  salvors  and  claimant ;  the  King's  Advocate  merely  not  dissenting, 
which  he  had  then  no  right  to  do ;  because  he  could  not  be  supposed  to  know  any  thing 
iif  the  previous  forfeiture,  (for  it  was  not  noticed  in  the  course  of  these  proceedings,) 
and  was  merel}'  a  formal  mover  of  the  suit  (</).] 

[109]  I.ushington,  LL.D.  and  Gaselce,  supported  the  rule.  They  admitted  that 
an  act  of  forfeiture  had  been  committed  by  the  ship,  whilst  she  was  the  property  of 
Kberstein  ;  but  insisted  that  there  was  not  a  shadow  of  suspicion  attached  to  him  as 
l)eing  party  to,  or  even  cognizant  of,  the  olfence.  They  submitted,  that  nothing 
further  was  necessary  to  the  defendant's  case,  than  the  prothiction  of  the  decree  of  the 
Instance  Court  of  Admiralty,  which  ordered  the  sale;  for,  being  a  Court  of  competent 
jurisdiction  proceeding  in  rem,  that  decree  was  conclusive,  and  bound  this  Court  and 
all  others :  nor  had  any  Court,  to  whom  it  should  be  produced,  a  right  to  enquire  on 
what  proceedings  or  merits  it  had  been  pronounced.  That  is  a  broad  proposition  of 
liberal  doctrine — of  universal  law,  founded  on  the  commercial  intercourse  of  states, 
and  acknowledged  jui'c  gentium.  A  detail  of  the  course  of  proceedings  in  the 
Admiralt}'  Court,  may,  however,  serve  to  render  more  intelligible  some  of  the  argu- 
ments meant  to  be  used  in  .support  of  this  rule,  and  to  shew  the  propriety  and  necessity 
of  giving  unquestionable  eflect  to  such  decrees.  Whenever  a  ship  is  brought  in  as 
derelict,  she  is  arrested  by  the  Admiralty,  and  the  warrant  of  the  Instance  Court  for 
that  arrest,  contains  an  order  for  general  citation  of  all  persons  interested  to  come 
forward  with  their  claims  ;  and  that  is,  per  se,  notice  to  all  the  world.  After  ordering 
the  marshal  to  arrest  the  ship,  it  proceeds  (e) : — "  and  the  same  so  arrested  you  keep 
under  safe  and  secure  arrest  until  you  shall  receive  further  orders  from  us  ;  and  that 
[110]  }'on  cite  at  the  premises  all  persons  in  general,  who  have,  or  pretend  to  have, 
any  right,  title  or  intei'cst  therein,  to  appear  l)cfore  us,  or  our  Judge  of  the  said  High 
Couit  of  our  Admiralty  of  Kngland,  or  his  Surrogate,  in  the  Common  Hall  of  Doctois 
Commons,  itc."  There  is  then  a  process  issued  by  the  Court  of  Admiralty,  requiring 
all  persons  who  may  be  interested  in  the  propeity,  to  come  in  and  a.ssert  their  rights  : 
that  is  sometimes  served  |)crsonaliv,  where  it  is  practicaljle  and  necessary,  and  it  is 
also  posted  in  the  Koyal  E.xchangc.  In  the  present  case,  the  suit  being  instituted,  as 
is  usual,  at  the  instance  of  the  Crown,  was  proceeded  in  In  the  accustomed  manner,  as 
set  forth  in  the  commission  *. 

As  to  the  juri.sdiction  of  the  Instance  Court,— it  extends  overall  cases  of  bottomry, 
wages  and  salvage.  It  al.so  has,  in  cases  of  revcinie,  an  exclusive  jurisdiction  of  appeal 
fr(jm  the  Vice-Admiralty  Courts;  the  Privy  Council  having  disclaimed  on  their  part 
all  jurisdiction  in  those  cases,  and  they  have  accordingly  lately  refused  to  receive  any 
appeals  from  the  M'est  Indies.  It  has,  besides,  under  scveial  of  the  revenue  acts,  an 
original  jin-isdiction  to  try  forfeitures,  given  by  the  e.\press  words  of  those  statutes. 
Thus,  by  the  Navigation  Act  (12  Cli.  II.  ch.  IS),  the  commanders  of  shii)s  of  war  arc 
authorized  and  rccjuircd  to  seize,  .and  bring  in  as  piizc,  all  such  .siiips  anil  vessels  as 
shall  have  ofl'ended  contrary  thereto,  and  deliver  them  to  the  Coiu't  of  Admiralty, 
there  to  be  proceeded  against,  and,  in  case  of  condemnation,  one  moiety  of  the  conse- 
quent [111]  forfeiture  is  allotted  to  them  :  so  that  it  is  at  least  matter  of  much  doubt, 
whether  the  Admiralty  Court  had  not  jurisdiction  to  try  the  (|uestion  of  this  very 
forfeiture,  the  act  (.39  Geo.  III.  ch.  oO,)  enacting,  that  the  penalties  imposed  by  it  may 
be  sued  for,  and  recovered,  in  the  .same  manner  as  penalties  incurreil  for  any  oll'euco 
against  the  1  iws  of  Customs.  The  exercise  of  the  jurisdiction  of  the  Admiralty  Courts, 
whether  the  Instance  Court  or  Court  of  Prize,  is  properly  in  rem,  and  accordingly, 
when  a  vessel  has  been  arrested,  whenever  they  deem  it  necessar}',  they  oi'dcr  a  sale, 
and  that  somelJTnes  with,  anrl  sometimes  without,  consent;  and  it  is  even  a  connnon 
proccediTig  to  sell  shi[)S  pendente  lite  ;  but  whether  the  sale  be  pendente  lite,  or  after 
restitution  or  condemnation,  the  decree  is  alike  conclusive,  and  cannot  be  enquired 
into.     Nor  is  there  a  case  extant,  from  the  time  of  Ch.  II.  to  the  present  day,  wherein 

{,!)  Sec  pages  60  Si  9.3.  (<;)  Marriott's  Forinnlaiy,  .32(;. 

*  Ante,  page  98. 
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it  can  be  found  that  a  sale,  under  a  decree  of  the  Court  of  Admiralty,  was  ever 
impeached  :  on  the  contrary,  there  is  a  series  of  cases,  standing  uncontradicted  and 
unquestioned,  recognizing  the  jurisdiction  of  the  Admiralty  Courts,  and  their  power 
to  order  an  absolute  sale  of  the  subject  matter  of  their  adjudications.  A  distinction 
has  been  attempted  to  be  made  between  the  Instance  Court  and  the  Court  of  Prize, 
as  it  is  called.  In  point  of  fact,  the  Instance  Court  is  a  regularly  constituted  Court 
of  the  Admiralty,  of  permanent  jurisdiction  over  the  various  matters  ali-eady  men- 
tioned ;  whereas  the  Prize  Court  is  temporary,  and  founded  on  a  commission  issuing 
at  the  commencement  of  every  war,  for  the  decision  of  questions  of  prize  only. 
[112]  The  Judge  of  the  Instance  Court  is  generally  named  in  the  commission  as  the 
Prize  Commissioner,  but  still  it  is  a  distinct  jurisdiction  :  and  there  can  be  no  reason 
for  giving  a  greater  or  more  binding  authority  to  the  decrees  of  the  Court  of  Prize, 
than  is  due  to  the  Instance  Court ;  and,  accordingly,  the  cases  all  go  to  establish  that 
the  sentences  of  the  Admiralty  Courts  are  equally  conclusive,  without  any  such 
distinction. 

The  first  case  which  occurs  is  that  of  Hii'ihes  v.  Cornelius  (2  Show.  232).  That  was 
a  case  of  trover,  brought  for  a  ship  and  goods ;  and,  on  the  special  verdict,  there  is 
found  the  sentence  in  the  Admiralty  Court  in  France,  which  was  with  the  defendant; 
— and  the  Court  adjudged,  that  "as  they  were  to  take  notice  of  a  sentence  in  the 
Admiralty  here,  so  ought  they  of  those  abroad  in  other  nations ;  and  that  they  must 
not  set  tiiem  at  large  again,  for  othei'wise,"  (said  the  Court,)  "the  merchants  would 
be  in  a  pleasant  condition."  Now  that  case  goes  to  establish,  that  the  Court  of 
King's  Bench  will  take  notice  of  a  decree  of  the  Court  of  Admiralty  at  home  ;  and  the 
principle  is  then  applied  to  a  decree  of  a  foreign  Court  of  Admiralty.  Nor  is  that 
principle  confined  to  cases  of  prize  only  ;  for  the  Court  goes  on  to  ask,  by  way  of 
illustration, — "Suppose  a  decree  here,  in  the  Exchequer,  and  the  goods  happen  to  be 
carried  into  another  nation,  should  the  Courts  abroad  unravel  this  ?  "  Now,  a  decree 
by  a  Court,  having  competent  jurisdiction,  whether  it  be  the  Court  of  [113]  Exchequer, 
or  whether  it  be  the  Couit  of  Admiralty,  is  equally  entitled  to  respect.  We  respect 
the  decrees  of  other  Courts,  however  unjust,  and  require  them  to  defer  to  ours  : — and 
shall  we  not  respect  them  ourselves  ?  While  we  prohibit  the  Customs  from  seizing  a 
ship  sold  by  a  French  Prize  Court,  as  having  incurred  a  previous  forfeiture,  are  they 
to  be  permitted  to  do  so,  where  the  vessel  is  seized  ancl  sold  by  our  own  Court  of 
Admiralty  ? 

That  case  is  reported  by  several  other  reporters.  It  is  to  be  found  in  Skinner, 
page  59  :  and  there  it  is  stated,  that  the  sentence  of  the  Admiralty  was  produced 
under  seal ;  and  the  Coui't  would  not  suffer  this  verdict  to  be  argued,  but  ordered 
judgment  to  be  entered  for  the  plaintiff'; — for  they  said,  that  sentences  in  Courts  of 
Admiralty  ought  to  bind  generally,  according  to  the  jus  gentium; — and  that  was  a 
peculiarly  strong  case ;  because,  there  the  facts  found  by  the  special  verdict,  negatived 
those  onwhich  the  sentence  in  the  Admiralty  Court  was  founded.  And  when  Holt, 
Lord  Chief  Justice,  had  occasion  to  cite  this  ease,  in  Green  v.  Waller  (2  Ld.  Raym.  893, 
93-5),  he  said,  "  although  the  fact  was  found  to  be  contrary  to,  and  falsifying  the 
sentence  in  the  Admiralty  of  France,  yet  that  sentence  was  held  to  bind  the  property 
of  the  goods." 

That  was  the  first  case,  in  point  of  time,  in  which  this  question  came  under  the 
consideration  of  the  Common  Law  Couits  ;  but  that  was  suc-[114]-ceeded  by  several 
other  ca.ses,  which  are  equally  in  point.  Ewer  v.  Jmieg  was  a  case  in  which  the  juris- 
diction of  the  Instance  Court  happened  to  come  in  issue  ;  and  there.  Lord  Holt  again 
referring  to  Hughes  v.  Cwneliiis,  says,  that  the  Court  adjudged,  that  though  the  sentence 
of  the  French  Admiralty  Court  weie  unjust,  the  property  was  altered.  There  is 
also  the  more  recent  determination  of  Ladhrole  v.  Crkkett  (2  T.  E.  649),  which  is 
materially  in  point : — In  that  case  the  master  (who  was  also  owner)  of  a  ship  had  had 
repairs  done  to  her,  for  the  payment  of  which  she  had  been  hypothecated,  by  way  of 
bottomry.  A  suit  being  instituted  in  the  Admiralty  Court  on  that  instrument,  the 
vessel  was  seized,  and  decreed  to  be  sold  to  satisfy  the  demands  for  repairs.  Subse- 
quent to  the  seizure,  the  plaintiff'  (Sheriff'  of  Surrey)  took  the  shij)  in  execution  ;  but 
the  defendant  afterwards  sold  the  ship  under  a  decree.  The  action  was  trover  against 
Crickett,  who  was  Marshal  of  the  Admiralty  ;  and  the  question  was, — Whether  there 
was  jurisdiction  in  the  Admiralty  Court?  which  seemed  to  be  admitted,  when  it  was 
gone  into  ;  but  ^Ir.  Justice   Ashui'st  said,  in  giving  judgment, — "  We  only  look  to 
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the  seiitciifC! :  it  docs  nut  ;ip[)c;ir  from  thunct!  that  they  proceeded  without  juris- 
diction, and  \vc  cunnot  presume  that  they  acted  improperly  :  "  And  Mr.  Justice  Buller 
said, — "The  party  who  applies  for  a  prohibition  after  sentence,  must  shew  a  nullity 
of  jui-isdiction  on  the  face  of  the  proceedings ;  therefore  the  plaintiff,  in  this  case, 
would  not  go  into  evidence  [115]  at  the  trial  to  impeach  the  decree  of  the  Court  of 
Admiralty."  By  that  case,  it  appears  to  be  decided,  that  however  good  a  previous 
title  may  have  been,  if  the  Marshal  of  the  Admiralty  t>e  in  possession  under  the  decree 
of  that  Court,  no  trover  lies  against  him  :  the  Admiralty  Court,  having  cognizance  of 
the  subject  matter,  are  sup]30sed  to  act  throughout  cori'ectly  in  all  their  proceedings, 
which  cannot  afterwards  be  enquired  into  All  the  cases  on  that  point  are  summed 
up  in  the  case  of  Loihian  and  Oihertt  v.  Ilcndenon  (3  Bos.  &  Pul.  499).  In  the  case  of 
Burmmli  V.  Molkv.r  (2  Doug.  .580),  Lord  Mansfield  says, — "The  first  principles  arc 
clear,  and  admitted  :  all  the  world  ai'e  parties  to  a  sentence  of  a  Court  of  Admiralty. 
Hei-e,  there  is  a  monition  published  at  the  Exchange  ;  and  in  other  countries,  at  some 
place  of  general  resort ;  and  any  person  interested  may  come  in  and  appeal  at  any 
time,  if  there  have  been  no  laches ;  if  there  have,  the  time  of  appeal  is  limited  :  but 
the  sentence,  as  to  that  which  is  within  it,  is  conclusive  against  all  persons,  unless 
reversed  by  the  regular  Court  of  Appeal :  it  cannot  be  controverted  collaterally  in  a  civil 
suit."  That  is  a  broad,  forcible,  and  comprehensive  proposition. — It  is  further  supported 
by  the  authority  of  the  Privy  Council,  whose  juflgmcnt  was  pronounced  by  the  Master 
of  the  KoUs,  in  the  case  of  Kuvlerski/  v.  Chare  (Parke's  Ins.  547  (7th  ed.)),  who  states 
it  to  be  quite  clear,  that  from  the  time  of  Lord  Hale  down  to  that  period,  it  has  lieen 
settled,  that  a  sentence  of  condemnation  [116]  in  a  Court  of  Admiralty  is  conclusive. 
When  it  proceeds  on  the  ground  of  enemy's  ]>r()pcrty,  it  is  conclusive  that  the  property 
does  lielong  to  enemies,  not  only  for  the  immediate  purpose  of  such  a  sentence,  liut  it 
is  binding  on  all  Courts,  and  against  all  persons.  "  This  has  l)een  so  clearly  niidei'stood  " 
(his  Honour  adds;,  "that  it  was  not  even  controverted  in  the  case  of  The  DurJwr's  of 
Kiwidon,  where  the  conclusive  effect  of  all  sorts  of  evidence  was  so  ably  discussed  :  it 
was  admitted  that  the  sentence  of  a  Couit  of  Admiralty,  proceeding  in  rem,  must  bind 
all  parties, — must  bind  all  the  world."  Now,  certainly,  in  The  Duchess  of  Kingslcm's  case 
(State  Tiials),  thei-e  was  not  the  slightest  doubt  thrown  out  but  that  the  decisions  of  the 
Court  of  Admiralty,  and  the  Court  of  Instance,  which  are  all  put  together,  were  conclusive 
and  binding,  because  they  proceeded  in  rem.  It  was  admitted,  and  there  can  be  no 
doubt  of  it,  that  they  would  be  binding  u[ion  all  the  world  ;  and  unless  it  be  shewn 
that  there  is  an  exception  in  favour  of  the  Crown,  this  case  cannot  be  sustained. 

The  defendant's  Counsel  also  availed  themselves  of  an  opinion"'  expressed  by  Sir 

*  The  case  on  which  that  opinion  was  given  was  this: — A  vessel  having  been 
carried  into  Scotland  by  a  privateer,  wa.s  .sold  inider  a  sentence  taking  place  thei'e,  and 
afterwards  claimed  by  the  first  owners,  who  arrested  her  at  Newcastle.  The  question 
ill  the  Admiralty  Court  here  was, — What  was  to  be  the  effect  of  such  a  sentence,  which 
was  contended  to  be  null  1  In  Sir  L.  .Jenkins's  opinion  on  it  are  found  these  sentiments 
taken  : — "  First,  From  the  rules  of  the  Civil  liaw,  the  ordinary  remedy  against  a  sentence 
is  by  way  of  appeal ;  every  sentence,  after  the  time  limited  to  appeal  from  it,  being  to 
be  t:d<cn  jiro  veritatc,  or  till  it  appear  to  be  otheiwiso  by  the  sentence  of  a  comiictcnt 
.ludge  that  shall  reverse  it.  That  we  arc  not  comjieteiit  in  this  case  is  evident,  in 
that  there  lies  no  iippcal  hitluM-  from  Scf)tl;iiid.  Secondly,  l''rom  the  practice  of  Civil 
Law  Courts,  which  oidinarily  intermeddle  not  with,  nor  ins])e(t,  the  merits  of  those 
sentences  that  .ire  given  without  the  limits  of  (heir  jurisdictions.  It  is  a  ruled  wise, 
that  one  .Judge;  must  not  refuse,  upon  lettci's  of  i-equcst,  to  e.vccnte  the  sentence  of 
.■uiothcr  foreign  .luilge,  when  the  ])er.sons  or  goods  sentenced  against  arc  within  his 
jurisdiction  ;  ,ind  if  he  do,  his  superior  must  compel  him  to  it.  Thirdly,  From  the 
usage  of  the  Western  woild,  each  sovereignty  avoiding,  ii.s  much  as  may  be,  to  break 
in  upon  or  interrupt  one  the  other  in  their  judicial  proceedings,  as  appears,  first,  by 
the  modern  treaties,  which  do  mo.st  of  Ihcni  |iro\iili',  that  per.sons  wronged  shall  seek 
and  pursue  their  remedies  in  law  (not  in  ihi'ir  own  homes,  but)  in  those  countric.i 
where  the  wrongs  have  been  done  them.  l''ourthly,  l''rom  the  peculiar  n.s.agc  touching 
the  iiropeity  of  ships,  the  Paili.unent  of  Paris  hath  determined  that  ships  are  not 
recoverable  jure  ])ostlimiiiii,  when  they  hapi)en  to  return  from  an  enemy's  |)ossessioii 
to  their  tine  owner's  connlry  ;  and  the  l.iws  of  S|)Min  and  \'cnicc  do  allow  their  pro|ierty 
to  be  altered  (which  agrees  not    with  ihe  anciinl    Law  of  X.al  ions),  even   in  the  hands 
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Leoliue  Jenkins,  [117]  the  Judge  of  the  Admiralty  Court,  in  the  time  of  Charles  II., 
to  be  found  in  Wynnc'.s  History  of  his  Life,  vol.  ii.  p.  7G2. 

The  next  question  is,  on  the  competency  of  the  [118]  jurisdiction.  As  to  the 
argument  drawn  against  it  from  sales  in  the  West  Indies,  although  it  was  held  l)y 
Lord  Ellenborough,  in  the  ease  of  Beid  v.  Darhij,  that  a  sale  by  the  Vice-Admiralty 
Court  there  was  not  good :  that  was  because  they  had  no  jurisdiction  over  the  subject 
matter ;  for,  by  the  municipal  laws  and  the  constitution  of  that  Court,  it  had  no 
jurisdiction  under  the  circumstances  of  that  case.  That  decision,  therefore,  does  not 
impugn  the  jurisdiction  of  the  Court  of  Admiralty  here  to  sell  a  derelict. 

In  the  case  of  The  Betty  Cathcart, — which  was  carried  liy  appeal  up  to  the  delegates, 
who  unanimously  confirmed  the  sentence  of  the  Court  below, — a  ship  had  been  seized 
by  a  French  ship,  and  carried  into  America :  it  was  deci'eed  to  be  restored  to  the 
owners  :  from  which  there  was  an  appeal.  She  was  sold,  pendente  lite,  in  the  Courts 
in  America  to  a  Mr.  Wenman  there,  on  behalf  of  the  former  British  owner.  The 
Judge  of  the  Yice-Admiralty  Court  found  that  by  that  he  became  possessed  at  once 
of  this  .ship  in  trust  for  the  British  owner ;  but  that  the  British  owner  was  entitled  to 
the  privileges  of  a  British  ship,  and  that,  carrying  a  cargo  to  a  British  settlement,  he 
was  not  subject  to  confiscation,  because  he  had  not  violated  the  laws.  Now,  if  she 
had  been  an  American  ship,  she  must  have  been  condemned  ;  and  that  was  a  case  of 
sale  pendente  lite.  A  case  was  also  cited  by  Dr.  Lushington,  in  which  he  was  of 
Counsel  in  support  of  the  sale  under  a  similar  decree  of  the  Court  of  Admiralty. 
That  was  the  case  of  The  Ejrperimento.  The  "  Experimento  "  was  a  British  vessel, 
which  happened  to  be  in  America  on  the  commencement  of  [119]  hostilities  between 
America  and  this  countiy :  she  was  seized  by  the  American  Government.  The 
American  Government  passed  an  act  of  Congress,  by  which  all  British  vessels,  which 
had  been  in  the  ports  of  the  United  States  prior  to  a  declaration  of  war,  should  be 
restored  to  their  respective  owners  ;  consequently,  the  owners  of  this  vessel  were 
entitled  to  restoration  under  that  act  of  Congress,  and  a  claim  was  accordingly  made 
on  behalf  of  the  British  owners.  By  that  act,  the  vessel  ought  to  have  been  restored 
to  the  owners  on  payment  of  the  expenses  of  the  pioceedings  :  but  those  expenses  not 
being  paid,  she  was,  by  decree  of  the  Court,  sold  to  defray  them,  and  the  balance  of 
the  proceeds  was  paid  into  Court,  for  the  benefit  of  the  owners.  Under  that  decree, 
and  the  sale  consequent  thereon,  she  was  purchased  by  Spanish  owners,  resident  in 
Amelia  Island,  who  brought  her  to  this  country.  On  her  arrival  here,  she  was 
arrested  on  the  claim  of  the  former  British  owners,  and  they  alleged  their  former 
title — the  decree  of  restitution  in  the  Admiralty  Court  in  America,  under  the  act  of 
Congress ;  and  also  that  the  sale  was  a  fraudulent  sale,  the  purchase-money  appearing 
to  be  very  small.  The  sole  argument  used  on  that  occasion  for  the  title  of  the 
Spanish  owners  was,  the  production  of  the  decree  of  a  competent  Court  of  Admiralty ; 
when  the  Court  at  once  said,  that  it  was  not  necessary  to  go  further.  The  Court,  on 
that  occasion,  said,  that  "  a  judicial  sale  may,  and  generally  is,  a  disadvantageous 
sale;  but  did  the  sale  take  place  under  the  authority  of  a  competent  Court?  There 
cannot  be  a  question  about  it.  The  Court  of  Admiralty  of  Savannah  had  a  right  to 
do  what  this  Court  is  in  [120]  the  habit  of  doing — to  issue  a  decree  of  sale  for  the 
payment  of  the  expenses  incurred  in  adjudication.  There  can  be  no  doubt  as  to  the 
competency  of  the  Court  to  order  a  sale  for  such  a  purpose.  The  price  appears  small, 
but  the  Court  will  not  enter  minutely  into  that  consideration  :  it  would  be  impossible 
to  maintain  the  decrees  of  Courts,  if  they  were  to  l.)e  entered  into  in  that  way." 

It  was  then  denied  that  this  was  a  sale  between  Eberstein  and  Norstedt,  and  that 
Eberstein  was  the  seller,  or  that  his  former  title  had  any  thing  to  do  with  the  title 
under  which  Norstedt  now  held.  The  mode  of  selling  under  a  decree  of  the  Court  of 
Admiralty,  has  the  effect  of  shutting  out  and  destroying  all  previous  titles.  The 
purchaser  has  no  power  or  means  of  investigating  a  title, — it  is  not  open  to  his 
inspection.  The  former  owner  is  no  party  to  the  sale ;  it  is  the  Court  of  Admiralty 
which  guarantees  the  title  to  the  buyer,  and  upon  the  faith  of  that  Court.  That  is 
universal  practice,  as  is  shewn  by  the  purchaser's  never  taking  a  title-deed  of  any  kind 

of  pirates,  so  as  to  vest  legality  in  others  that  derive  bona  fide  from  them.  Now,  if 
the  property  of  ships,  in  favour  of  public  commerce,  can  pass  without,  a  sentence  seems 
not  regularly  to  be  void  till  the  sentence  itself  lie  i-eversed  by  a  competent  authority." 
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from  former  owners,  he  taking  merely  a  certificate  from  the  marshiil  of  the  Admiralty, 
and  nothing  else  ;  and  it  is  the  same  thing  in  the  Prize  Court. 

[The  Court  having  asked  how,  in  the  case  of  a  British  vessel  condemned,  she  is 
registered  after  such  a  purchase  1  it  was  said  that,  in  that  case,  the  Instance  Court 
would  take  a  copy  of  the  former  register,  and  get  her  registered  over  again,  supposing 
her  to  be  a  British  vessel,  and  she  would  then  be  registered  as  such.  In  the  Prize 
Court,  they  are  [121]  also  entitled  to  have  her  registered,  (except  in  the  case  of  re- 
capture) under  a  particular  statute,  brought  in  by  Mr.  Rose.] 

The  case  wa.s  put,  of  a  vessel  sold  pendente  lite,  in  a  Court  of  Prize,  where  there 
should  have  been  no  final  condemnation  ;  yet  it  could  not  possibly  be  contended, 
that  that  ship,  in  the  hand  of  a  purchaser,  would  be  liable  to  a  former  forfeiture. 
That  is  the  general  principle,  and  it  stands  unquestioned.  To  the  arguments  founded 
on  the  purchaser  having  a  remedy  over,  it  was  answered,  that  this  having  been  a 
purchase  by  a  British  .subject,  under  a  decree  of  the  Court  of  Admiralty,  if  the  vessel 
should  aftei'wards  be  condemned  for  a  prior  forfeiture,  no  action  could  be  brought 
against  the  former  owner,  because  he  not  having  been  cognizant  of  the  fraud,  nor  a 
party  to  the  decree,  (for  the  former  owner  has  nothing  to  do  with  the  sale)  the 
defence  to  that  action  would  he,  that  the  defendant  did  not  sell  what  was  so  purchased, 
under  a  decree  of  the  Court  of  Admiralty.  Norstedt  therefore  could  not  support  an 
action  against  Eberstein,  should  the  Court  determine  that  this  ship  should  be  held  to 
be  forfeited. 

Admitting  it  to  be  the  general  rule,  that  the  forfeiture  attaches  the  moment  the 
act  is  committed,  it  would  still  be  analogous  with  the  common  case  of  debitum  in 
presenti,  solvendum  in  futuro.  Felons'  goods,  between  the  time  of  committing  the 
felony  and  the  time  of  conviction,  if  disposed  of,  for  his  own  maintenance,  would  be 
protected  in  the  ease  of  a  bona  fide  purchase  :  that  is  a  case  which  was  lately  before  the 
[122]  Court  of  King's  Bench.  But  they  have  gone  further,  in  the  great  Prinage,  case 
in  Fjiilstrode  {'^  Bulstr.  17),  where  this  point  is  put.  A  termor  is  distrained  for  rent 
behind  ;  afterwai-ds  he  is  attainted  for  felony,  done  before  the  distress  taken.  Per 
Curiam.  The  King  shall  not  have  this  distress  as  a  forfeiture,  unless  he  do  satisfie 
the  party  who  distrained,  for  this  was  lawfully  taken  tempore  captionis  ;  so  that  there 
is  a  case  where,  though  the  King  would  be  entitled  to  the  forfeiture,  yet  because  it 
was  lawfully  taken  tempore  captionis,  the  right  would  attach  only,  subject  to  the 
claim  of  the  party  making  the  distress.  There  are  several  other  cases  in  Bulstrode, 
where  there  is  the  same  soit  of  law  applied  to  the  case  of  a  lease,  where  the  felony 
has  been  committed  after  the  lease  granted.  These  cases  shew,  that  the  right  of  the 
Crown,  by  forfeiture,  does  not  completely  over-ride  all  other  rights  ;  and  if  adverse 
rights,  founded  on  principles  of  common  justice  and  equity,  should  ha^•c  accrued 
subsequent  to  the  forfeiture,  they  ought  not  to  be  ])ermitted  to  be  overthrown.  That 
rule  of  justice  is  suppoi-ted  by  authorities,  and  the  practice  of  the  Courts.  Thus,  in 
the  case  of  the  payment  of  bonds  by  an  admiiu'strator,  before  seizure,  or  notice  of  the 
King's  debt,  that  is  held  to  be  a  good  plea  against  the  King,  where  his  debt  is  not  of 
record  ;  but  where  the  King's  debt  is  of  record,  all  the  world  arc  bound  to  tivkc 
notice  of  that  debt ;  and,  therefore,  such  a  plea  would  l)e  bad  :  but  this  is  not  such  a 
claim  as  is  notice  per  se.  So  also  in  cases  of  I'^xtents,  where  a  proper  assignment  has 
been  made  before  the  Extent  bo  taken  out,  the  King's  pre-existing  debt  is  bound.  If, 
then,  the  Instance  Court  [123]  of  Admiralty  has  power  to  decree  a  .sale,  and  in  such 
cases  as  this  ;  and  if  a  decice  of  a  Court  of  competent  jurisdiction  is  conclusive,  it 
cannot  be  brought  into  question,  noi'  can  the  merits  oir  which  it  pr'oceedcd,  bo  re- 
discussed  irr  arry  other  Corrr't  but  a  Court  of  appeal,  so  s])(K,-ially  a])poiirted  ;  arrd  this 
Court  would  assirme,  orr  what  it  does  rrot  possess,  appellate  juiisdiction  from  th.it  in 
which  this  dccr'ce  was  pronourrced,  if  on  this  collater'al  (prcstioir,  it  should  errteitairr 
.■uiy  objcctiorr  which  might  be  takerr  to  the  cir-cnmstarrees  urnler-  wliich  it:  was  m.ade  ; 
as,  for  instarrcc,  whether  there  wer'c  fraud  arrd  collusiorr  amorrg  the  parties  to  the  suit, 
arrd  whether  the  suit  itself  was  merely  proccedcil  irr  for  the  cxpr'c.ss  purpose  of  doirrg 
what  has  been  suggested. 

Much  str-css  was  laid  on  the  ar'gument,  that  the  proceeds  in  Coru't  were  i-csponsiblo 
for  the  claims  orr  the  ship,  arrd  it  was  put,  that  the  Cr'owrr  should  have  rcqirir'cd  them 
to  be  paid  to  the  Customs ;  aird  that  whenever  a  claim  of  that  descriptiorr  was  iirade, 
it  was  always  attended  to;  as  for  instarrcc,  irr  t lie  case  of  Sir'  Home  Po])Iraiir,  wher'c 
the  Corri't  actually  cDndc'riiiic'd  the  "  I'ltrusco,"  orr  a  fhar-gc;  of  illcg.il  liadiirg.     So  I  hey 
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would,  no  doulit,  have  done  in  tliis  case,  but  the  sale  ouce  decreed,  even  the  right  of  J;;f 

the  Crown  is  shut  out. 

The  defendant's  counsel  then  ad\Trted  to  the  cases  which  had  been  cited  for  the 
Crown,  and  contended  that  they  furnished  no  decision  applying  in  support  of  the 
positions  assumed ;  that  they  [124]  were  diflercntly  circumstanced,  and  fell  .short  of 
all  that  was  necessary  to  raise,  on  that  occasion,  an\'  of  the  questions  now  before  the 
Court.  All  that  was  decided  there  by  the  Court  was,  that  under  the  circumstances 
of  those  cases,  neither  a  seizure  of  the  vessel  by  the  Admiralty  as  a  droit,  nor  her 
becoming  flotsam,  after  a  forfeiture,  could  operate  to  purge  that  forfeiture.  But 
among  those  circumstances,  this  is  not  to  be  found,  that  the  Court  of  Admiralty  had 
actually  proceeded  in  the  exercise  of  its  jurisdiction,  to  decree  the  vessel  to  be  sold, 
or  that  a  sale,  under  that  deci'ee,  to  a  thiid  person,  had  taken  place  *,  which  are  facts 
widely  distinguishing  those  cases  from  the  present. 

In  opposition  to  those  authorities,  (as  far  as  they  went)  they  cited  the  case  of 
Minnelt  and  Htvs  v.  Holiiisott  (Bunb.  121),  which  was  a  motion  by  the  plaintiffs  for  a 
prohibition  to  the  Admiralty  Court,  then  proceeding  on  a  libel  for  wages,  (due  before 
the  seizure)  upon  a  suggestion  that  the  ship  had  been  seized  for  a  forfeiture  under  the 
Navigation  Act ;  and  that  claim  was  put  in  by  the  master,  on  the  information  filed 
by  the  seizoi-,  to  which  the  master  pleaded  the  general  issue  ;  but  [125]  he  afterwards, 
and  before  trial,  submitted  and  compounded,  on  which  there  was  judgment  quod  vas 
deliberetur,  &c.  It  was  insisted,  that  the  Act  of  Parliament  had  so  alteied  the  property 
of  the  ship,  that  by  the  seizure,  submission  to  the  fine  and  judgment,  all  precedent 
incumbrances  were  discharged.  But  the  Court  (it  is  reported,)  discharged  the  rule, 
on  cause  shewn,  though  they  admitted,  that  if  there  had  been  a  condemnation,  that 
would  have  been  a  good  ground  for  a  prohibition,  and  a  discharge  of  all  pi'ccedent 
incumbrances  :  on  which  the  Reporter  makes  a  quere  :  the  fine  being  tantamount  to  a 
condemnation.  That  case  shews,  that  a  condemnation  is  necessary  to  supersede  the 
jurisdiction  of  the  Court  of  Admiralt3'.  Now,  if  a  sale  had  been  ordered  in  that  case, 
pendente  lite,  and  the  purchase-money  brought  into  Court  to  answer  demands  existing 
against  the  vessel,  the  purchaser  would  surely  have  been  protected  ;  otherwise  it  must 
be  held,  that  that  which  represents  the  ship  might  be  used  for  one  purpose,  while  the 
ship  itself  might  be  seized  for  another.  But  it  can  never  be  contended,  that  the  same 
property  may  be  seized  and  sold  twice  over,  or  ad  infinitum ;  and  that  must  be  the 
consequence  of  holding  the  sentences  of  Courts  competent  to  decree  a  sale  to  be  not 
binding  or  conclu.sive.  And  that  that  rule  should  be  solemnly  established,  mercantile 
policj',  and  the  respect  due  to  Courts,  the  fiscal  rights  of  the  Crown,  and  the  .security 
of  propert3'  acquired  by  the  subject,  all  combine  to  require. 

It  was  fui'ther  observed  that,  in  the  present  case,  the  purchase-money  was,  after 
the  sale,  by  the  [126]  course  of  the  proceedings,  brought  within  the  power  of  the 
Crown,  by  having  been  paid  into  the  registry  of  the  Admiralty  Court ;  and  then  also, 
the  Crown's  claim  might  have  been  made.  The  king's  proctor,  in  his  office  of 
Admiralty,  who  was  the  party  moving  the  suit,  and  continuing  to  prosecute  it  to  the 
last,  might  have  done  so.  The  money  may,  pei'haps,  even  now,  be  followed,  but  the 
ship  should  be  secured  to  the  purchaser.  With  respect  to  the  confliction  of  claims 
between  different  departments  of  the  Crown,  that  should  not  prejudice  third  persons ; 
and,  to  the  aigument  derived  from  other  Courts  not  having  power  to  bind  conclusively 
all  the  world  by  their  decrees,  the  answer  is,  that  the  proceedings  of  this  Court,  in 
such  matters  as  are  now  the  subject  of  discussion,  are  all  in  rem  ;  whereas  those  of 
other  Courts,  in  the  instances  put,  are  merely  in  personam.  The}'  direct  parties  to 
act  as  they  think  right ;  and,  consequently,  if  any  person  who  has  an  interest  in  the 
subject  matter  of  dispute,  be  not  before  the  Court,  tiierc  can  be  no  decree  as  to  him. 

In  this  case.  Commissioners,  named  by  the  Court,  are  appointed  to  sell  the  property, 
and  the  only  conveyance  which  the  purchaser  has,  is  a  short  certificate  of  the  sale, 
setting  forth  the  circumstances  under  which  that  sale  was  ordered,  and  he  takes  no 
further  convej'ance  from  the  parties  interested ;  whereas,  in  Courts  of  Equity,  the 

*  It  was  also  said,  that  some  doubt  had  been  thrown  on  that  case  in  The  King  v. 
Appleby  (3  Anstr.)  by  Thomson,  Baron,  having  said,  that  he  had  found  on  examination 
that  it  did  not  correspond  with  the  record  ;  but  that  his  Lordship  said,  he  did  not 
recollect.  It  was  suggested,  too,  that  (Tcorge  I^rince  of  I)enmark  being  at  that  time 
Lord  High  Admiial,  he  had  a  right  as  against  the  Crown. 
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course  is  to  order  the  parties  interested  in  the  estate  to  be  sold,  to  convey,  and  the 
r>eputy  Koraembranuer  does  not  profess  to  confer  a  title  by  his  mere  certificate,  as  the 
Marshal  of  the  Admiralty  does. 

[127]  The  proceeding  being  in  rem,  was  also  put,  as  an  answer  to  the  case  suggested, 
of  goods  taken  in  execution  by  a  sheriff. 

[Wood,  Baron.  If  under  an  E.xtent  against  A.,  the  goods  of  B.  should  be  seized 
l)y  the  sheritl',  and  specifically  returned  into  this  Court,  and  sold,  in  default  of  the 
person  in  whom  the  property  is  claiming,  they  are  bound.] 

Anil  that  is  the  case  in  the  Court  of  Admiralty,  who  do  not  att'ect  to  sell  the 
|)i-operty  of  Eberstein,  or  any  one  else  ; — they  order  a  .sale  of  property  found,  and 
lirought  in,  (under  circumstances  enabling  them  to  do  so,)  and  they  make  the  proceeds 
answerable  for  all  demands  ;  which  demands,  without  a  sale,  could  not  be  severally 
satisfied.  The  case  was  also  put,  of  the  ship  being  the  property  of  the  Crown,  and 
sold  to  pav  salvage  due  from  the  Crown ;  and  it  was  asked,  if  the  Crown  could,  after 
so  emploj'ing  the  purchaser's  money,  seize  the  ship  in  his  hands  as  forfeited? 

[The  ({uestion  was  then  ably  taken  up,  on  the  principle  of  the  necessity  of 
encouraging  universal  confidence  among  the  diHerunt  nations  of  the  commercial  world.] 
Ke.-isoning  ultimately  from  the  mischiefs  insep.iral)le  from  the  doctrine  which  had 
lieoii  advanced  in  confirmation  of  this  verdict, — the  learned  counsel  insisted  much  on 
the  injury  to  the  government  itself,  [128]  in  point  of  revenue,  which  must  necessarily 
i-esult  from  defeating,  by  subsequent  seizures  like  the  present,  the  rights  acquired  by 
judicial  sales  ;  for  thus  the  Crown  would,  by  depressing  the  confidence  of  pui'chasers, 
and  checking  the  facility  of  sale,  decrease  or  destroy  the  value  of  its  rights.  Who 
would  purchase  an  Admiralty  droit,  which  would  be  always  liable  to  seizure  by  the 
Customs  for  old  forfeitures,  of  which  no  knowledge  could  be  obtained,  and  against 
which,  therefore,  there  could  be  no  guarantee  ?  and  while,  in  cases  of  private  sales 
being  rendered  nugatory  by  previous  forfeiture,  the  purchaser  would  have  a  remedy 
over  against  the  vendor,  that,  on  the  other  hand,  which  ought  to  be  (and  usually  is) 
a  stronger  ratification — a  judicial  sanction, — would  have  no  other  operation  than  to 
defeat  that  remedy  ;  stripping  the  fair  dealer  of  his  security,  and  afibnling  the  otlender 
impunity.  Thus  every  man  whose  title  is  derived  from  the  decrees  of  Courts,  would 
have  no  claim  to  what  he  now  considers  his  property,  if  the  ship  he  has  bought  should 
ever  have  committed  a  forfeitable  oll'ence,  and  that,  however  remote  a  purchaser  he 
may  be  ;  for  the  defendant,  in  tiie  present  instance,  being  the  next  immediate  purchaser, 
is  an  accident,  and  does  not  allect  the  principle. 

Then  inverting  the  argument,  they  insisted,  that  no  one  object  of  the  penal 
enactments  against  the  offence  of  smuggling,  would  be  answered  by  such  a  decision  ; 
— the  guilty  would  not  be  deterred,  the  fair  ti'ader  encouraged,  nor  the  revenue  ad- 
[129]vanced.  For  these  reasons  it  was  submitted,  that  the  verdict  of  condemnation 
ought  to  be  set  aside,  and  entered  for  the  defendant. 

The  Solicitor  (leneral  replied,  lie  oljserved,  that  the  whole  of  the  very  ingcuinus 
argument  which  had  been  r;iised,  was  founded,  and  [)rocecdeil,  on  the  assumption  that 
the  decrees  of  the  Instance  Court  of  Admiralty  (in  (piestions  of  .salvage  between  the 
salvoi's  and  owners,)  wav^i  e([ual  to  IIkjsc  of  the  Courts  of  Prize,  whose  decisions  are 
necessarily,  and,  by  the  comity  of  nations,  held  to  lie  binding  on  all  the  world.  But 
even  admitting  that  the  definitive  sentences  of  the  Instance  Court  on  a  question  of, 
whether  droit  of  Admiralty  or  not,  were  conclusive ;  here,  at  least,  that  question  was 
not  finally  detei'mined  by  a  condemnation  of  the  vessel  as  an  Admiralty  droit,  wiiich 
she  certainly  was  not,  under  the  circumstances  of  this  case ;  for  the  order  on  which 
the  sale  was  had,  is  merely  interlocutory  ;  and  that  divests  at  once  all  the  cases  wliicli 
have  been  cited  for  the  defendant,  of  application  to  the  present.  But  no  authority 
has  l)een  cited,  in  supjxjrt  of  this  cxtiaordinary  power  of  the  Instance  Court  to  sell 
the  ship;  altei'iug  thereby  the  right  of  i)ro[)crty,  and  purging  all  pi-evious  forfeitni'cs 
incurred  by  lici',  and  that  even  (for  the  argument  must  go  the  whole  length,)  in  the 
case  of  restitution  to  the  owner  lacing  decreed.  That  Court  is  the  competent  judge, 
])crhaps,  of  a  salvor's  claim;  and  they  may  order  the  ship  to  be  detained  for  salvage, 
but  not  to  be  sold  to  pay  it,  without  the  consent  of  all  parties,  who  would  have  had 
them  [130]  selves  an  interest,  however  small,  anil  so  far  a  right  to  sell.  Now  none 
of  the  parties  to  this  proceeding  in  the  Court,  could  have  had  any  right  to  sell,  Ijy 
reason  of  the  previous  forfeitui-e  ;  and  therefore  could  not  consent,  so  as  to  effect  a 
sale  through  the  medium  of  the  Instance  Court.     But  even  if  that  were  so,  then  the 
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other  olijectioii  in  the  present  case  arises,  that  this  was  a  mere  interlocutory  order  of 
the  Court,  and  really  had  nothing  to  do  with  the  merits  of  the  <juestion  before  them. 
Where  the  Courts  have  held  the  decisions  of  other  jurisdictions  binding,  it  has  always 
been  confined  to  the  points  conclusively  litigated.  Here  there  was  really  nothing 
litigated  in  effect ;  and  there  was  no  decision  on  the  question  of  pi'operty,  for  that  was 
never  at  issue ;  nor  was  the  question  of  droit  or  no  droit,  prize  or  no  prize,  definitively 
adjudged.  The  decisions  of  the  Prize  Court,  undoubtedly,  are  held,  in  Courts  of 
common  law,  of  so  much  weight  as  to  be  conclusive  on  all  questions  of  prize ;  and  the 
common  law  Courts  will  not  entertain  inquiiy  of  pi-ize  or  not  prize,  without  the  previous 
interference  of  the  constituted  Courts  of  Prize  ;  but  then  the  question  of  prize  must 
be  adjudicated,  to  render  the  sentence  conclusive.  The  cases  cited  on  that  point  all 
turn  on  that,  and  therefore  the}'  are  out  of  the  question.  That  of  Liulhrohc  v.  Crirlxtl, 
amounts  to  no  morj  than  that  a  ship  seized  by  the  Admiralty,  to  enforce  payment  for 
repairs,  cannot  be  taken  by  a  sherifl!^,  under  an  execution,  against  the  previous  owner, 
at  the  suit  of  another  creditor;  and  that  the  plaintiff  cannot  maintain  trover  against 
the  Admiralty  officer  in  possession. 

[131]  He  denied  that  the  Court  of  Admiralty  (as  such)  had  any  jurisdiction,  in 
cases  of  forfeiture,  within  the  kingdom  ;  although  the  Vice-Admiralty  Courts  in  the 
AVest  Indies  had,  under  particular  statutes,  by  which  they  were  expressly  constituted 
so  far  Courts  of  Revenue,  but  still,  not  qua  Courts  of  Admiralty. 

He  then  adverted  to  an  opinion  of  Lord  Thui-low,  (when  Attorney  General),  that 
a  sale,  even  in  market  overt,  of  a  thing  forfeited,  would  not  so  alter  the  property  as 
to  bind  the  Crown  ;  but  admitted  that  a  felon  might  sell  his  goods  and  moveables,  but 
that  is  because  the  Crown  has  no  title  till  conviction.  In  cases  of  foifeitnre,  unless 
the  decisions  are  wrong,  the  right  attaches  immediately  ;  and  it  never  has  been  heard 
of,  that  the  right  of  the  Crown,  by  forfeiture,  is  defeated  by  an  adverse  title  acquired 
subsequent  to  the  act  of  forfeiture.  If  such  a  special  plea  (of  a  subsequent  title  in  a 
thiixl  person)  were  put  on  the  record,  to  an  information  in  rem,  for  a  forfeiture  of  a 
specific  thing,  it  would  be  absurd ;  and  that,  because  it  matters  not,  in  such  cases,  in 
whom  that  property  is  at  the  time.  The  case  of  the  King  Ijeing  bound  by  the  pro- 
visional assignment,  before  an  Extent  issued,  has  been  put ;  but  in  Extents,  the  lands 
of  the  debtor  are  liable  to  be  seized,  though  sold  a  hundred  times  over ;  and  that, 
also,  may  be  said  to  be  a  case  of  hardship. 

As  to  the  argument  used,  of  the  ignorance  of  law  in  the  owner  of  the  oflending 
ship,  or  even  his  own  personal  innocence  of  the  offence ;  that  ma}'  be  [132]  well 
addressed  to  the  Court,  or  the  Crown  rather,  in  mitigation  of  severity,  and  is  always 
attended  to  ;  but  it  is  nothing  like  a  defence  in  law. 

Cur.  adv.  vult. 

The  Court  enquired.  Whether  the  Crown  considered  itself  no  party  to  the  suit,  in 
the  person  of  the  Procurator  (leneral : — and.  Whether  it  insisted  on  the  forfeiture 
vesting  the  property  presently,  with  regard  to  the  time  of  the  ofl'encc  being  committed. 

The  Solicitor  General  answered  the  first  question  in  the  negative,  and  the  last  in 
the  affirmative.  And,  to  an  inquiry, — of  what  subsequent  pioceedings  had  been  had 
after  the  sale, — and  whether  the  Crown  received  any  thing  under  the  claim  of  derelict ; 
— it  was  answered,  that  the  proceeds  had  been  bi-ought  into  Court,  and  the  expenses 
of  the  Admiralty ;  the  sah'age,  to  the  officers  of  the  King's  ship  ;  and  the  balance,  to 
the  claimant,  Cowie  and  Co.,  as  agents  for  the  party  claiming  the  propcrt}',  were 
decreed  to  be  paid  thereout.     The  Crown  received  nothing. 

•22d  July. — Thomson,  Chief  Baron,  now  delivered  judgment.  His  Lordship  stated 
the  substance,  and  object  of  the  information  :  the  latter,  he  observed,  did  not  seem  to 
be  of  any  great  value,  having  been  appraised  at  the  sum  of  .3001.  only. 

He  also  desired  to  be  considered  as  laying  great  stress  upon  the  circumstance  of 
the  ship  having  been  [133]  libelled  in  the  Admiralty  Court,  by  the  King's  Proctor 
claiming  her  as  derelict. 

In  this  situation  (said  his  Lordship) — [having  finished  his  statement  of  the  facts 
of  the  case  previous  to  the  suit] — upon  the  application  of  the  litigant  parties  (those 
litigating,  I  mean,  for  the  salvage)  and  the  owners,  and  with  the  consent  of  the 
Proctor  for  his  Majesty  in  the  Admiralty,  a  sentence  was  pi'onounced,  directing  the 
sale  of  the  ship,  and  the  produce  to  be  brought  into  Court.  In  consequence  of  this, 
a  writ  issued  from  the  Court  of  Admiralty,  directed  to  certain  persons  to  appraise  the 
ship,  and  then  to  expose  hei'  to  public  sale  ;  this  was  accordingly  done,  and  she  was 
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sold.  I  .should  state  that  she  was  a  foreign  ship,  a  Swedish  or  a  Danish  -ship,  no 
matter  which  ;  but  she  was  a  foreigner.  She  was  purchased  on  behalf  of  the  original 
owner,  who  declined  having  any  thing  to  do  with  hei- ;  and  then  the  present  defendant 
(who  had  been  a  clerk  in  his  service,  and  succeeded  him  on  his  having  declined  business, 
as  it  is  staled,)  accepted  the  ship,  and  took  the  bargain  upon  himself.  It  was  thrown 
out  (but  that  was  mere  matter  of  statement  and  representation,  and  without  any  proof, 
I  believe,  whatever  being  brought  foiward  to  support  it,)  that  this  was  all  a  juggle 
between  the  mastei'  and  this  clerk  of  the  former  owner,  as  well  as  the  salvors,  and  all 
the  others,  to  get  this  ship  so  sold,  in  order,  if  po.ssible,  by  means  of  that  proceeding,  to 
get  rid  of,  and  to  purge  the  forfeiture  which  the  ship  had  before  incurred.  The  vessel, 
however,  was,  in  point  of  fact,  sold,  and  the  jury,  as  [134]  I  learn  from  the  report  of 
my  brother  Richards,  who  tried  the  cause,  negatived  every  circumstance  of  fraud  in 
that  transaction.  Then  after  she  was  so  sold,  and  after  the  purchase-money  was  fairly 
paid,  she  was  seized  by  an  officer  of  the  Customs,  on  behalf  of  himself  and  the  Crown  ; 
that  is,  she  was  seized  in  the  hands  of  the  new  purchaser,  in  order  to  proceed  to  a 
condemnation  of  her,  for  the  original  offence  committed  before  the  transfer  of  the 
property  took  place.  Then  the  question  is.  Whether,  under  these  circumstances,  and 
notwithstanding  the  authority  under  which  the  vessel  was  sold,  the  ship  still  remains 
answerable,  and  is  liable  to  forfeiture  to  the  Crown  1 

[His  Lordship  then  noticed  the  cases  in  Parker,  cited  for  the  Crown,  which  he  read 
at  large  ;  but  those  decisions,  he  ob.served,  did  not  go  the  length  contended  for.] 

Now  the  distinction  (continued  his  Lordship)  between  those  cases,  and  the  one 
before  the  Court,  seems  to  be,  that  there  the  subject  which  was  to  be  forfeited 
remained  in  its  original  situation.  It  had  not  been  sold,  or  disposed  of,  nor  had 
any  thing  been  done  to  condemn  it,  as  a  right  of  Admiralty,  before  the  seizure  by 
the  Custom-house  officer ;  and,  unquestionably,  the  forfeiture  had  been  incurred  by 
her  importing  those  French  goods,  though  she  was  also  liable  to  be  seized  as  a  right 
of  Admiralty,  for  coming  under  those  circumstances  into  the  port;  but  however,  the 
claim  of  the  Crown  was  there  asserted  before  any  act  had  been  done  to  [135]  alter 
the  property,  and  in  conseiiuence  of  that  claim  having  been  so  asserted,  the  proliibition 
went  to  stop  the  proceeding  in  the  Court  of  Admiralty.  The  other  ease  turns  upon 
the  same  distinction  I  have  already  taken. 

I  think  the  learned  Doctor,  who  argued  this  case,  on  the  part  of  the  defendant, 
contended  very  ably,  and  very  .satisfactorily,  in  my  judgment,  for  the  jurisdiction  of 
the  Admiralty  in  the  Instiince  Court,  as  well  as  in  the  Prize  Court.  It  will  be  borne 
in  mind,  that  there  is  a  distinction  in  the  Court  of  Admiralty,  and  that  there  are  two 
branches  of  its  jurisdiction  :  the  one  judges  of  matters  of  prize;  and  the  other  (which 
is  its  general  maritime  jurisdiction,)  includes,  among  a  great  number  of  articles  of 
which  it  is  its  province  to  judge,  the  question  of  .salvage  upon  ships  brought  in  for 
that  purpose.  1  hat  Court  proceeds,  as  the  Exchequer  does,  in  informations,  in  rem  ; 
the  ship  itself  is  liable  to  be  sold  under  its  proceedings,  in  order  to  answer  the  demands 
that  are  made  upon  it.  It  generally,  1  believe,  happens  that  the  ship  is  not  ordered 
to  be  sold  till  after  a  detiin'tivo  sentence  upon  the  subject,  ami  po.ssibly  not  till  after 
the  quantum  of  salvage  is  allowed  ;  but  here,  upon  the  application  of  all  the  parties, 
and  with  the  consent  of  the  Crown  in  this  instance,  (though  not  in  its  right  as  claim- 
ing the  ship  as  a  forfeiture,  but  in  its  right  of  claiming  it  as  derelict,)  a  sale  is  ordered, 
and  a  sale  does  take  place.  Now,  as  to  these  judicial  .sales,  there  seems  to  be  no 
reason  for  any  distinction  between  such  as  are  made  undei'  the  authority  of  the  I'rizo 
[136]  Court,  and  such  as  are  made  under  this  clear  jurisdiction  of  the  Admiralty,  in 
the  Instance  Court;  and  the  ellect  of  a  sale,  under  either  of  them,  is  to  vest  in  tho 
purchaser  tho  absolute  property  in  the  ship,  inasnuich  as  it  is  sold  for  the  ])urposes 
for  which  the  suit  re(iuires  it  to  be  sold  :  whoever  was  entitled  to  the  produce  of  tiiat 
sale,  might  have  come  in  and  claimed  ii  in  the  Court. 

In  tho  i)resent  case,  before  they  [jrocceded  to  this  sale,  there  was  no  iiiohiliilion, 
and,  indeed,  no  seizure,  had  been  then  made  ;  but  if  the  seizure  ha<l  been  made  before, 
it  ap])cars  to  mo  it  would  have  been  a  good  ground  for  their  coming  and  pra3'ing  a 
])r<jhiliition,  as  they  did  in  the  case  citetl,  on  the  footing  of  the  Crown  having  a  right 
by  forfeiture — a  right  prior  to  that  which  the  other  claimants  had,  and  therefore  pro- 
hibiting the  proceeding  there ;  at  tho  same  time,  it  seems  to  me  to  be  clear,  that  tho 
salvors,  even  in  that  ease,  would  have  ijoon  entitled  to  salvage ;  and  if  that  were  not 
paid,  they  would  of  course  iiave  been  entitled  to  a  sale,  in  order  to  make  good  that 
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salvage,  for  whosesoever  propei'ty  that  ship  may  be  taken  to  be,  still,  they  who 
meritoriously  prescived  it  from  destruction,  would  be  entitled  to  compensation  in  the 
shape  of  salvage ;  but,  however,  that  has  not  been  done  in  the  present  instance.  The 
jurisdiction  of  the  Admiralty,  therefore,  undoubtedly  did  apply,  in  this  c;ise,  before 
an}^  notice  was  taken  of  the  forfeiture  incurred  to  the  Crown,  or  of  any  intention  in 
the  Crown  to  assert  its  right  to  this  forfeiture  ;  and  this  judicial  sale,  as  I  call  it, 
made  by  consent  of  all  parties,  still  was  a  judicial  sale  ;  and  [137]  therefore  it  seems 
to  us,  that  the  party  purchasing  under  the  authorit}'  of  the  Court,  had  a  judicial  title 
given  him  ;  which  must  secure  to  him  the  property, — the  sale  was  made  for  the  pay- 
ment of  the  salvage,  and  for  other  purposes, — the  money  was  brought  into  Court,  the 
purchaser  having  fairly  paid  it;— and,  consequently,  we  are  of  opinion  that  the  claim 
of  the  Crown  now  to  have  this  ship,  after  it  has  been  so  transferred,  as  forfeited  by 
reason  of  the  offence  committed  before  this  transaction  of  the  sale  took  place,  is  not 
at  all  well  founded.  The  jurisdiction  of  the  Court  of  Admiralty  was  explained  to  us, 
in  a  very  luminous  manner,  by  the  leading  advocate  for  the  defendant,  and  with  great 
candour  and  ability. 

This  case  was  brought  on  (which  was  somewhat  irregular)  in  the  way  in  which  it 
now  stands,  by  agreement  between  the  parties.  In  point  of  form,  the  only  issue  that 
was  joined  upon  the  record,  between  the  parties,  was, — Whether  the  ship  had  incuri-ed 
a  forfeitui'e!  ;\nd,  perhaps,  strictly  speaking,  upon  that  issue  this  question  of  the 
alteration  of.  property  between  the  act  of  forfeiture  and  the  seizure,  could  not  have 
arisen  ;  but  it  was  stated,  and  the  Court  took  it  up  upon  that,  that  it  was  agreed  that 
all  strictness  of  form  should  be  waived,  and  that  it  should  come  on  as  if  the  question 
had  been  brought  forward  in  the  proper  shape.  Probably,  the  proper  way  would 
have  been,  for  the  defendant  to  have  applied  for  leave  to  plead  the  subsequent  facts 
of  the  actual  judicial  sale,  and  the  purchase  by  the  defendant.  If  tliat  had  not  been 
sufficient,  the  Attorney  General  [138]  might  have  demurred,  and  thus  the  matter 
would  have  been  brought  regularly  before  the  Court.  That,  however,  has  not  been 
done ;  and  therefore  we  will  dispose  of  it  according  to  the  agreement  of  the  parties, 
that  this  should  be  considered  as  a  decision  upon  the  point  arising  out  of  the  circum- 
stances which  have  taken  place,  without  regard  to  the  form  in  which  it  comes  before 
us  ;  and,  upon  the  best  consideration  we  can  give  to  the  case,  we  are  of  opinion,  that 
this  claim  of  the  Crown  is  not  well  founded ;  and  that  this  ship  is  not  now  liable  to 
the  forfeiture  she  is  charged  to  have  incurred  before  the  judicial  sale. 

We  therefore  make  the 

Rule  Absolute. 

End  of  the  sittings  after  Trinity  Term. 

[141]    Keports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Michaelmas  Term,  57  Geo.  III. 

Memoranda. 

In  the  preceding  vacation,  Mr.  Serjeant  Onslow  was  promoted  to  the  degree  of 
King's  Seijeant. 

Samuel  Mariyatt,  of  the  Middle  Temple,  and  John  Gurney,  of  the  Inner  Temple, 
esquires,  were  appointed  of  his  Majesty's  Counsel  in  the  Law. 

[142]  Mills  v.  Elton.  Friday,  Sth  November  ISIG. — A  ti'ader  lieing  informed, 
by  the  attorney  of  his  petitioning  creditors,  that  he  has  delivered  a  warrant  to  arrest 
him  to  a  shei'itfs  officer,  who  is  seeking  him  for  the  purpose  of  executing  it :  and  is 
advised  by  the  same  attorney  to  repair  to  his  office,  to  avoid  the  publicity  of  being 
arrested  in  the  street ;  which  he  does,  and  remains  there  a  considerable  time  : — 
held  not  to  have  committed  an  act  of  bankruptcy  within  the  meaning  of  the  statutes  ; 
so  as  to  defeat  an  action  against  the  sheritl',  by  a  judgment  creditor  to  recover  the 
proceeds  of  his  goods,  taken  and  sold  under  a  fieri  facias,  sued  out  since  the  supposed 
act  of  bankruptcy. 

This  was  an  action  against  the  Sheriff  of  Devon  for  a  false  return.  The  defendant 
had  levied,  on  the  'i-oth  September  181.5, 109-51.  7s.  9d.  on  the  goods  of  William  Shiles, 


3PRICE,143.  THE   KING    V.  TOWLE  217 

iigainst  whom  the  plaintitt'  had  sued  out  a  writ  of  fieri  facias.  On  the  8th  October 
following,  the  Sheriff"  had  notice  of  a  commission  of  bankrupt  having  been  issued 
against  iShiles,  under  which  he  had  that  day  been  declared  a  bankrupt,  on  an  aet  of 
bankruptcy  alleged  to  have  lieen  committed  on  the  16th  September.  He  then  took 
an  indemnification  from  the  petitioning  creditors,  for  returning  nulla  bona  after  the 
sale  of  the  goods  taken  in  execution.  The  question  on  the  trial  was,  therefore, 
whether  an  act  of  bankruptcy  had  been  committed  on  that  day  by  Shiles. 

The  facts  adduced  to  prove  the  act  of  bankruptcy,  which  was  the  defence  to  the 
present  action,  were  these.  Cox,  the  attorney  of  the  petitioning  creditors,  (and  who 
was  called  as  a  witness  on  the  trial)  had  sued  out  a  writ,  on  their  behalf,  against  Shiles, 
on  which  a  warrant  had  been  delivered  to  the  sheriflf's  officer.  Cox,  meeting  Shiles  in 
the  market-place,  apprized  him  of  it,  and  recommended  him  to  come  to  his  office,  to 
avoid  the  puljlicity  of  being  arrested  in  the  street,  which  he  did,  and  expressed  himself 
obliged  to  Cox  for  his  civility.  While  he  was  at  Cox's  office,  he  sent  [143]  a  message 
to  one  of  the  plaintifl's  to  come  to  him,  for  the  purpose  of  making  some  arrangement, 
who  promised  to  meet  him  there  in  half  an  hour.  In  the  mean  time  Shiles  asked  if 
he  could  take  the  opportunity  of  going  out  on  some  other  business  which  he  had, 
when  Cox  observed,  that  as  the  ottieer  had  the  writ  in  his  possession,  for  the  purpose 
of  executing  it,  he  would  most  probably  be  arrested  if  he  did  ;  and  that  he  had  no 
authority  from  his  clients  to  prevent  it.  Upon  which  the  witness  sat  down  again, 
and  said,  "Then  I  will  not  go  out,"  and  remained  in  Cox's  office  till  three  o'clock,  and 
then  went  away. 

On  this  evidence,  Mr.  Justice  Parke  directed  the  jury  to  find  a  verdict  for  the 
])laintift',  ruling,  that  what  had  been  proved  did  not  amount  to  an  act  of  bankruptcy  ; 
distinguishing  this  case  from  Chaimreih  v.  Hay  (1  M.  &  S.  67G),  iiiasnuich  as  it 
appeared,  in  the  present  instance,  that  Shiles  had  not  kept  out  of  the  way  to  prevent 
the  arrest  taking  place  ;  but  that  it  might  be  done  in  a  less  public  manner,  and  not  in 
the  street;  observing,  also,  that  the  act  was  the  efTect  of  a  recommendation  l>y  the 
attorney  of  the  petitioning  creditors  ;  and  the  jury,  in  consequence  of  the  learned 
Judge's  direction,  found  a  verdict  for  the  plaintitt'. 

I'ell,  Serjeant,  now  moved  for  a  new  trial,  on  the  authority  of  the  case  of 
ClienoweOi  v.  //«//,  [144]  where  it  was  ruled  that  it  is  not  necessary  that  the  ])laintin' 
bo  actually  delayed  by  the  act  of  bankruptcy  :  for  that  the  meie  possibility  that  the 
act  might  so  operate,  was  sufficient  to  In'ing  it  within  the  meaning  of  the  statutes. — 
Here,  the  insolvent  was  concealed  from  the  ofiicei',  knowing  that  he  was  in  search  of 
him,  and  w;is  actually  prevented  from  going  out  about  his  common  business  by  that 
apprehension  ;  the  attorney  having  no  authority  to  prevent  the  arrest.  The  ease  of 
Gimiiiiiujiiuiii  y.  Laivr/  ('2  Marsh.  240),  also  decides,  that  the  statutes  were  meant  to 
extend  to  any  evasion  of  creditors,  and  that  any  absenting,  with  a  view  to  delay, 
would  constitute  an  act  of  bauUiMiplc}'. 

Per  Curiam.  Under  ail  these  circumstances,  there  has  not  been  such  an  act  of 
bankruptcy  committed  by  Shiles  as  will  defeat  this  action.  —Had  Cox  not  been  the 
attorney  of  the  petitioning  creditors,  the  case  would,  ])erhaps,  have  borne  a  dilVerent 
conqjlexion.     As  it  stands,  we  sec  no  ground  for  gi-anting  the  rule. 

Rule  refused. 


[145]     In  tiik  Mxcuequer  Cilamhicr. 

Tiiic  KiN(!  (on  TriK  I'liosKcmoN  ov  MK.ssits.  Hk.atiicoii':  .fc  Rddkn)  r.  Towi.k, 
li.viiDKi;  iV-  Si.ATiCR.  Wednesday,  I.'Uli  November  ISKi. — An  indictnicnt  on 
the  l.'id  (!co.  HI.  eh.  •'iS,  charging  in  one  coiuil,  that  A.  feloniously,  wilfully, 
maliciously  and  unlawfully,  and  of  his  malice  aforcthouglit,  did  shoot  at  1!.,  with 
intent  feloniously,  iVc.  to  kill,  iVc.  ;  .ind  that  C.  and  I),  weie  then  and  there  aiding 
and  abetting  said  A.  the  felony  aforesaid,  in  manner  an<l  form  aforesaid,  to  do 
and  commit,  against  the  form,  &c.  ;  and  in  another  count,  charging  the  aet  of 
shooting  on  a  person  unknown,  in  the  same  words  as  before  :  and  that  all  throe, 
A.,  C.  and  1).,  were  then  and  there  aiding  and  abetting  him  the  felony  afoi'csaid, 
in  manner  and  form  aforcs.iid,  to  do  and  commit  (omitting  the  word  feloniously 
to  the  aiding  and  abetting) ; — held  good  on  the  whole,  notwithstanding  that 
omission  :   the  statute  having  made  aiders  and  a))ettors  prinripal  felons  ;  .iltliougli 
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the  Jury,  haviug  found  A.  guilty  geuerally  and  acquitted  the  others,  afterwards 
expressly  negatived  that  A.'s  was  the  hand  that  fii'ed. 

The  prisoners  were  indicted  at  the  last  Summer  Assizes  at  Leicester,  before  Mr. 
Baron  Graham,  on  the  stat.  43  Geo.  III.  c.  58*,  for  shooting  at  [146]  John  Asher. 
The  indictment  consisted  of  six  counts  : — The  first  count  stated,  that  James  Towle, 
on,  &c.  with  force  and  arms  at,  &c.  to  wit,  with  a  certain  pistol  loaded,  &c.  feloniously, 
wilfully,  maliciously,  and  unlawfully,  and  of  his  malice  aforethought,  did  shoot  at 
John  Asher,  a  .subject,  Ac.  with  intent  in  so  doing,  and  by  means  thereof,  feloniously, 
&c.  to  kill  and  murder  him  said  Asher : — and  that  Badder  and  Slater  were  then  and 
thei'e  aiding  and  abetting  the  said  Towle,  the  felon}'  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit,  and  were  knowing  of  and  pri^'y  to  the  committing  of  the 
said  felony,  against  the  form  of  the  statute,  &c. 

The  second  count  alleged,  that  the  act  was  committed  with  intent  to  disable  him. 

The  third  count  laid  the  offence  with  intent  to  do  and  inflict  upon  him  a  grievous 
wound,  such  [147]  wounfl  then  and  there  being  a  grievous  bodily  harm. 

The  foui'th,  fifth,  and  sixth  counts,  charged  the  same  acts,  in  the  same  words,  to 
have  been  committed,  with  the  like  several  intents,  by  some  evil  disposed  person  to 
the  jurors  unknown ;  and  that  all  the  three  prisoners  were  then  and  there  (omitting 
the  word  feloniously)  aiding  and  abetting,  &u.  the  said  unknown  per.son,  the  felony 
aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit,  and  were  then  and  there 
knowing  of,  and  privy  to  the  committing  of  the  said  several  felonies,  against  the 
form,  &c. 

The  jury  acquitted  Badder  and  Slater,  and  found  Towle  guilty  generally.  The 
learned  judge  then  put  it  to  the  jury,  whether  Towle  was  the  man  who  fired  ;  and 
they  found  that  he  was  not.  On  that  finding,  the  objections  were  taken  ;  first,  that 
the  three  last  counts  of  the  indictment  were  bad,  for  the  omission  of  the  word  "feloni- 
ously "  in  that  part  of  those  counts  which  went  to  affect  the  prisoner  Towle  ;  and, 
secondly,  if  that  were  so,  that  no  judgment  could  be  entered  up  on  the  thiee  first 
counts,  because  the  jury  had  negativetl  the  charge  to  which  they  applied,  by  finding 
tliat  Towle's  was  not  the  hand  which  tired. 

The  judge  pronounced  sentence  on  the  prisoner,  but  respited  the  execution  of  it 
till  the  opinion  of  the  twelve  judges  should  l)e  taken.  The  case  now  came  on  for 
argument,  when 

[148]  Denman,  in  support  of  the  objections,  submitted  (taking  the  second  first) 

*  By  Sect.  I.  it  is  enacted,  "That  if  any  person  or  persons,  from  and  after  the 
first  day  of  July  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  three,  shall, 
either  in  England  or  Ireland,  wilfully,  maliciously,  and  unlawfully  shoot  at  any  of 
his  Majesty's  subjects,  or  shall  wilfully,  maliciously,  and  unlawfully  present,  point, 
or  level  any  kind  of  loaded  fire-arms  at  any  of  his  Majesty's  subjects,  and  attempt, 
by  drawing  a  trigger,  or  in  any  other  manner,  to  discharge  the  same  at  or  against 
his  or  their  person  or  persons,  or  shall  wilfully,  maliciousl}',  and  unlawfully  stab  or 
cut  ail}'  of  his  Majesty's  subjects,  with  intent  in  so  doing,  or  by  means  thereof,  to 
murder,  or  rob,  or  to  maim,  disfigure,  or  disable  such  his  Majesty's  subject  or  subjects, 
or  with  intent  to  do  some  other  grievous  Ijodilj'  harm  to  such  his  Majesty's  subject 
or  subjects,  that  then  and  in  every  such  case  the  person  or  persons  so  offending,  their 
counsellors,  aiders  and  abettors,  knowing  of  and  privy  to  such  offence,  shall  be  and 
are  hereby  declared  to  be  felons,  and  .shall  suffer  death  as  in  cases  of  felony  without 
benefit  of  clergy :  Provided  always,  that  in  case  it  shall  appear  on  the  trial  of  any 
person  or  persons  indicted  for  the  wilfully,  maliciously  and  unlawfully  shooting  at 
any  of  his  Majesty's  subjects,  or  for  wilfull\',  maliciously,  and  unlawfully  presenting, 
pointing,  or  levelling  any  kind  of  loaded  fire-arms  at  any  of  his  Majesty's  subjects, 
and  attempting,  by  drawing  a  trigger,  or  in  any  other  manner,  to  discharge  the  same 
at  or  against  his  or  their  person  or  persons,  or  for  the  wilfully,  maliciously,  and  unlaw- 
full}'  stabbing  or  cutting  any  of  his  Majesty's  subjects  with  such  intent  as  aforesaid, 
that  such  acts  of  stabbing  or  cutting  were  committed  under  such  circumstances  as 
that  if  death  had  ensued  therefrom,  the  same  would  not  in  law  have  amounted  to  the 
crime  of  murder,  that  then  and  in  every  such  case  the  person  or  persons  so  indicted 
shall  be  deemed  and  taken  to  be  not  guilty  of  the  felonies  whereof  they  shall  be  so 
indicted,  but  be  thereof  acquitted." 
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that  there  eimlrl  he  no  charge  of  felony  framed,  without  employing  the  word  "feloni- 
ously "  in  the  indictment ; — that  that  word  was  indispensably  and  essentially  necessary 
to  mark  the  felonious  intent  with  which  the  act  was  committed,  and  to  chai'acterisc 
the  offence  charged — that  no  other  word  could  be  substituted  to  supply  the  omission 
— and  that  such  words  as  wilfully,  knowingly,  or  any  other,  were  insufhcient ;  because 
it  would  be  still  doubtful  what  oH'ence  the  will  and  knowledge  constituted. 

The  ride  of  pleading  is,  that  the  oflencc  itself  must  be  alleged,  and  the  maimer  of  it, 
and  both  in  apt  and  technical  words: — "An  indictment  of  felony,"  says  >Sir  M.  Halo, 
(2  Mist.  P.  C.  cli.  25,  s.  7,  p.  184,)  "must  always  allege  the  fact  to  be  done  felonice  ; 
an  indictment  of  burglary  must  lay  the  oll'ence  to  be  felonice  et  burglariter  fregit  et 
intravit ;  an  offence  of  high  treason  must  be  laid  to  be  done  proditorie  ;  petit  treason 
felonico  et  proditorie."  Then  (citing  iStamf.  P.  C.  p.  9G  a.)  he  proceeds,  "  A.  is  indicted, 
quod  furatus  est  unum  eipunn  ;  it  is  but  a  trespass  for  want  of  the  word  felonice." 
Of  so  great  importxince,  says  the  same  authoiity,  arc  the  woids  of  art,  th.it  if  by 
omission,  or  misplacing  of  lettei's,  they  become  insignificant,  they  vitiate  the  indict- 
ment ;  as  burgaritei'  for  i)urglariter,  feloniter  for  felonice,  murdredavit  for  murdravit. 
(ib.  ch.  2-i,  p.  16!)- 187,  Stamf.  P.  C.  !)i  b.)— In  2  Hawkins,  (P.  C.  2:\,  s.  73,  p.  2-58,) 
it  is  said,  that  "no  periphrasis  or  circumlocution  whatever,  [149]  will  supi)ly  those 
words  of  art  which  the  law  has  appropi'iated  for  the  description  of  the  offence  ;  from 
whence  it  follows  that  an  appeal  of  death  cannot  amount  to  a  charge  of  murder, 
without  the  word  murdravit,"  and  that  however  particularly  the  circumstances  and 
malice  be  set  forth.  Nor  of  rape,  without  the  word  rapuit ;  of  larceny,  cepit ;  of 
mayhem,  mayhemiavit :  nor  would  any  of  those  appeals  be  sufficient,  without  the 
word  felonice. 

[EUenborough,  Ld.  G.  J.  It  cannot  be  disputed  that  periphrasis  is  not  sufficient. 
But  it  will  be  contended,  that  the  word  "feloniously  "  is  virtually  inseited,  and  without 
any  periphrasis,  here,  because  the  unknown  ])erson  is  alleged  to  have  committed  a 
felonious  act  feloniously  ;  and  the  pi-isoner  is  then  charged  with  aiding  and  abetting 
the  said  luiknown  person  to  do  and  connnit  the  felony  afoiesaid,  in  manner  and  form 
aforesaid,  and  to  have  been  knowing  of  and  ])rivy  to  the  committing  of  the  said  felony.] 

That  would  be  still  liable  to  the  objection  of  re(|uiring  the  aid  of  construction  i)y 
reference,  and  calling  in  former  words,  which  is  never  admitted  in  criminal  cases;  nor 
is  there  any  instiuice  of  that  sort.  It  would  clearly  be  insutlicient,  in  an  indictment 
against  a  receiver  of  stolen  goods,  to  refer  to  the  felonious  act  of  stealing,  without  also 
stating  that  the  stolen  goods  were  feloniously  received. 

[Baylcy,  J.     You  do  not  cite  any  authority  for  that.] 

[150]  The  rule  is  clear,  that  nothing  can  bo  left  to  intendment;  and  all  the  pre- 
cedents are  uniformly  fiamed  on  that  rule.  In  2(1  Hawkins,  P.  ('.  c.  29,  .s.  17,  p.  44.5, 
it  is  said,  "it  doth  not  seem  necessary,  in  any  indictment  or  appi^al  against  a  man  as 
accessory  before  the  fact,  to  set  forth  the  special  mainiei-  by  which  he  abetted  it,  but 
only  to  charge  him  generally,  (|Uod  felonice,  ifec.  abettavit."  The  word  felonice,  tliere- 
forc,  is  more  necessary  in  charging  an  abetting  than  the  setting  forth  the  special 
manner  of  such  abetting. 

In  many  cases  of  charge  of  felony,  the  facts  alleged  might  bo  true,  and  yet  no 
felony  may  have  been  committed.  Thus,  if  a  constable,  acting  with  his  stall'  of  otKce, 
were  to  abuse  his  authority,  and  were  to  call  u])on  A.  to  a.ssist  him  (which  A.  woulil 
certainly  be  bound  to  do),  and  death  were  to  ensue,  the  constidile  would  be  guilty  of 
murdci' ;  but  A.  would  not ;  and  yet  A.  would  be  aiding  and  abetting  an  act  wliicli 
was  felony  in  the  constable  ;  but  he  would  not  be  privy  to  what  was  passing  in  the 
mind  of  the  constal)le,  and  which  gave  the  act  its  felonious  essence. 

[Ellenboi'ough,  Ld.  C.  .1.  Here  a  felony  is  laid  to  have  been  commiUcd,  .md 
the  prisoner  to  have  been  knowing  of  and  privy  to  the  committing  of  the  felony. 
That  includes  the  motives  under  which  tlu^  felony  was  comTnitte<l,  and  gives  to  the 
guilty  |)iivity  the  iiuality  of  the  principal  act.  | 

[151]  The  Gonnscl  then  ]nit  the  case  of  a  man  labouring  under  menial  derange- 
ment, doing  an  act  which  woidd,  in  a  .sane  pcr.son,  amount  to  a  felony,  and  submitted, 
that  in  cases  of  felony,  particularly  where  the  oifenee  was  created  by  statute,  judges 
were  not  astute  in  deducing  inferences.  This  indictment  could  not  be  true,  unless 
felony  had  been  committed  ;  still  the  technical  words,  which  the  law  ropiires  to  bo 
intioduced  for  the  certainty  of  charge,  can  never  be  dispensed  with,  ami  that  (in 
favorem  vita')  even  though  the  act  be  clearly  ,a  felony. 
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It  \vas  then  contended,  that  if  the  three  last  counts  were  bad,  the  prisoner  could 
not  be  convicted  on  the  three  first,  because  he  was  there  chaiged  in  terms  with  the 
act  of  shooting,  which  was  expressly  and  distinctly  negatived  by  the  jury.  In  certain 
cases,  a  person  aiding  and  abetting,  may  be  said  to  be  a  principal,  under  circumstances 
specially  found,  by  the  jury  charging  him  with  doing  the  act.  That  was  so  held  in 
JFiHs'n  case  (East,  "P.  C.  414.— Starkie,  Cr.  PI.  400).— So  also  in  The  King  v.  Bortlmkk 
(Doug.  207),  and  The  King  v.  Francis  (Str.  1015) ;  but  in  the  present  case,  neither 
was  the  shooting  found,  nor  any  other  equivalent  circumstances.  The  two  offences 
created  by  this  statute,  are  entirely  distinct,  though  the  punishment  is  the  same 
in  both.  The  only  authority  inclining  against  this  doctrine,  is  to  be  found  in 
Foster  (C.  L.  3-51,  3d  ed.),  where  it  is  said,  that  in  the  case  of  murder,  the  mortal 
stroke,  though  given  by  one,  is  considered,  in  the  eye  of  the  law,  as  given  by  every 
individual  [152]  present  and  abetting,  the  person  actually  striking,  being  only  the 
hand  or  instrument  by  which  the  others  struck.  It  is  further  said  there,  that  if  the 
indictment  charged  that  A.  gave  the  mortal  stroke,  and  B.  and  C.  were  present,  aiding 
and  abetting ;  if  it  cometh  out  in  evidence  that  B.  gave  the  stroke,  and  that  A.  and  C. 
were  aiding,  the  proof  would  sustain  the  indictment. 

[Gibbs,  C.  J.  Independent  of  the  authority  of  Foster,  it  is  a  doctrine  no  one  can 
doubt,  that,  in  murder,  whoever  gives  the  blow,  all  present  are  guilt}' :  for  the  act  of 
one  is  the  act  of  all.J 

But  there,  the  offence  is  malum  in  se,  and  a  life  must  be  lost,  and  therefore  the 
principle  of  the  common  law  applies. — Here,  no  life  has  been  lost,  and  the  impunity 
of  the  common  law,  in  such  a  case,  is  provided  against  by  statute,  and  by  that  alone 
the  felony  is  created  ;  the  statute  must  therefoi'c  be  strictly  followed  in  laying  the 
charge,  and  the  whole  chaige  precisely  proved.  Were  it  otherwise,  a  man  might  not 
know  what  he  was  called  upon  to  answer,  or  might  be  convicted  of  a  crime  which  he 
did  not  come  prepared  to  defend. 

It  was  then  urged,  that  the  cases  of  shooting  were  to  be  governed  by  the  decisions 
on  the  st;itute  of  stabbing  ;  and  the  authority  of  Foster  (C.  L.  355)  was  again  resorted 
to,  to  shew  how  strict!}'  the  statutes  which  took  away  clergy  are  to  be  construed ;  so 
much  so,  that  aiders  and  abettors  were,  in  the  case  of  The  King  v.  Page  and  Hanivod 
(Aleyn,  43 — Stiles,  86),  admitted  [153]  to  their  clergy;  and  the  statute  (1  Jac.  I. 
ch.  8)  was  held  to  extend  only  to  such  as  actually  made  the  thrust,  not  to  those  who, 
in  construction  of  law,  might  be  said  to  make  it :  and  that  is  a  strong  case,  for  the 
offence  was  felony  at  common  law. 

[EllenboroLigh,  Ld.  C.J.     That  statute  looks  only  to  the  individual  act. 

Gibbs,  C.J.  No  argument  can  be  drawn  from  the  statute  1  Jac.  1,  c.  8,  in  the 
present  case,  because  that  statute  was  passed  against  the  very  hand  which  struck  the 
blow,  and  that  onl}'. — The  words  are, — "every  person  which  shall  thrust  or  stab." 
Whereas,  by  the  statute  now  under  consideration,  all  counsellors,  aiders  and  abettors 
of  the  crime,  though  not  actually  present,  are  made  felons,  and  no  mention  is  made  of 
those  who  are  present.] 

The  act  now  in  question  is  very  analogous  to  the  statute  3  Hen.  YII.  c.  2,  de 
muliere  abducta ;  by  which,  says  Lord  Coke  (3  Inst.  61),  "  not  only  the  takers  but  the 
procurers,  abettors  of  the  felony,  and  receivers  of  the  woman,  knowing  the  same,  are 
all  adjudged  as  principal  felons  ;  the  like  whereof  we  find  not  in  any  other  statute." 
Yet  in  Laily  Fuluvod's  case  (Cro.  Car.  482,  484,  488),  who  was  indicted  on  that  statute, 
with  other  persons,  for  aiding  and  abetting  in  the  county  where  the  marriage  took 
place  ;  and  some  of  the  same  persons  were  also  indicted  in  another  county,  from  whence 
the  woman  was  caii'ied  ;  a  distinction  was  taken  and  recognised,  as  to  the  latter  not 
having  [154]  been  guilty  of  a  felony  within  the  statute.  Where  aiders  are  made 
principals,  the  indictment  always  describes  the  fact  as  it  actually  occurred,  or  the 
greatest  injustice  would  otherwise  ensue.  For  thus,  persons  charged  as  accessories 
before  the  fact,  might  be  convicted  on  a  case  made  out  against  them  in  evidence  as 
principals  ;  because,  their  defence  resting  on  quite  a  difi'erent  footing  from  the  charge, 
they  might  be  indicted  for  one  ofience,  and  convicted  of  another,  from  mere  want  of 
preparation  ; — and  thus,  a  man  might  be  convicted  of  shooting  a  person  whom  he 
never  saw,  though  on  a  charge  of  counselling  the  act.  Such  are  the  e\il  consequences 
which  would  arise  from  not  adhering  to  the  terms  of  the  statute,  whereby  distinct 
degrees  of  oft'ence  are  created.  The  same  observation  applies  to  the  Coventry  .\ct 
(22  &  23  Car.  II.),  on  which  this  act  was  framed.     The  indictment  on  that  act  always 
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alleges,  that  one  party  cut,  and  that  the  others  aided  and  abetted  ; — it  did  not  charge 
all  generally,  but  each  with  committing  the  appropriate  otience.  By  the  Black  Act 
(9  Geo.  I.,  c.  22,)  persons  maliciously  shooting,  were  made  felons,  without  benefit  of 
clergy.  In  The  Coalhcaver' a  case  (Leach,  Cr.  L.  7G)  it  was  held,  that  aiders  and  abettors 
might  be  found  guilty  as  principals ;  luit  the  st^itute  creating  the  felony,  with  which 
they  were  charged,  was  silent  as  to  aiders  and  abettors,  and  tlie  common  law  took  its 
course.  In  the  present  case,  the  statute  on  which  the  indictment  proceeds,  has  made 
the  aiding  and  al)etting  a  distinct  offence  from  the  principal  act,  although  of  the  same 
degree  as  to  the  [155]  punishment.  It  was  learnedly  questioned  by  Mr.  J.  Foster,  in 
Midinnkr  and  Sims' a  case  (Foster,  C.  L.  App.  41.5),  whether  that  statute,  on  which 
they  were  indicted,  (the  Black  Act,)  could  be  extended  to  aiders  and  abettors,  so  as  to 
oust  them  of  their  clergy  ;  and  the  same  doubts  are  entertained  in  subserpient  cases, 
to  be  found  in  East  (Cr.  L.)  He  stated,  in  conclusion,  his  general  proposition  to  be, 
that  wherever  an  act  of  parliament  furnishes  a  description  of  the  person  intended  to 
l)e  brought  within  it,  the  charge  must  be  stated  and  proved  to  accord  with  the  law 
and  the  fact :  and  that  if  it  be  not,  no  inference  or  implication  can  help  it.  Here, 
that  had  not  been  done,  because  the  second  species  of  offence,  (aiding  and  alietting,) 
of  which  alone  the  prisoner  had  been  convicted,  had  not  been  laid  to  have  been  done 
feloniously  ;  and  thei'efore  he  submitted,  that  it  had  not  been  brought  within  the  act. 
And  of  the  first  and  larger  offence  (the  actual  shooting)  the  prisoner  had  been,  in 
point  of  fact,  acquitted,  by  the  subsequent  express  qualification  of  their  verdict  by 
the  jury. 

Keynolds,  for  the  Crown,  admitted  the  necessity  of  employing  apt  terras  of  law  in 
indictments  of  felony  ;  but  he  contended,  that  in  the  present  case  the  verdict  recorded 
was,  in  effect,  a  verdict  of  guilty  generally,  notwithstanding  what  passed  afterwards 
as  to  the  qualifying  answers  of  the  Jury  to  the  (questions  of  the  Judge,  which  he  con- 
tended were  wholly  immaterial  facts  as  affecting  the  law  of  the  case.  He  submitted, 
that  the  whole  of  each  count  must  be  taken  together  as  forming  one  entire  eount, 
[156]  and  as  uniting  the  former  pait,  in  which  the  word  "feloniously"  occurred,  with 
the  latter,  in  which  it  did  not,  thereby  supplying  the  omission,  by  the  connection  of 
the  latter  with  the  former  part.  The  charge  was,  that  the  act  (of  shooting)  had  been 
feloniously  committed  by  certain  persons,  and  that  the  others  were  aiding  in  the  felony 
aforesaid,  in  manner  and  form  aforesaid. 

In  the  case  of  the  constable,  put  by  the  other  side,  the  person  assisting  him  would 
not  be  wilfully  aiding  and  abetting  the  commission  of  the  felony,  because  the  felonious 
intention  (the  consenting  mind)  would  be  wanting;  but  that  is  not  .so  here,  because 
the  indictment  distinctly  alleges  all  that  is  necessary  to  constitute  the  felonious  oll'ence, 
iind  adopts  all  the  neces.sary  teims. 

The  word  "feloniously"  is  cerbiinly  to  lie  found  in  most  ])reeedents  of  indictments 
for  felony  ;  but  it  does  not  therefore  follow  that  its  repetition  is  indispensable  or 
neccssai  y  :  that  must  always  dei)cnd  on  the  particular  ease.  In  Ihi/dc.n's  case  (4  Uep.  4 1 ), 
the  jury  on  the  coroner's  inquest  found  "  (^uod  Jacobus  lleydcn  de  8.  &c.  T.  M.  \V.  M." 
(and  several  others;  "(juarto  die,  &o.  ex  malitiis  suis  priucogitatis  fclonicc  ut  felones 
dictiu  l)om'  licg'  in  diet.  I'^dw'  Savage  adtiuic  &  ibidem  insultum  et  affraiam  fecerunt 
ct  quod  pried'  Jacobus  llcyden  cum  (piodam  gladio  valor',  itc.  pnefatuni  Savage 
felonici;  percussit  et  dedit  eidem  I'jdwardo  ailtunc  ct  ibidem  nnain  plagam  mortalem 
sui)er  sinis-[157]-truni  genu,  ifec."  On  that  finding,  it  was  olijected  that  tiie  indictment 
did  not  say  that  llcyden  "fclonicc  et  ex  nialitia  sua  i)ra!COgitata  dedit  plagam,  ^:c.  ;" 
but  as  the  conjunction  et  coupled  the  sentences  together,  so  that  the  words  fclonicc, 
ttc.  first  mentioned,  referred  to  all  the  subsequent  verbs,  it  was  held  suHi('ient. — In 
Mar//  Nicholsc^n's  case  (1  East,  P.  C.  .'540),  also,  it  was  decided  that  an  indictment  was 
not  bad  for  not  repeating  the  word  "feloniously"  in  the  allegation  of  the  delivery  of 
the  poison  to  the  dece.-vsod.  The  last  throe  counts,  therefore,  he  submitted,  wore  well 
sustained. 

It  was  then  urged,  tiiat  on  the  three  first  counts  also  Towle  was  properly  con- 
victed ;  for  he  must  be  considered,  in  jioint  of  law,  to  have  fired  the  pistol,  and  there- 
fore was  a  principal  in  the  first  degree  under  the  stjvtute,  and  the  verdict  must  bo 
taken  to  be  a  general  verdict  of  guilty,  convicting  liini  of  the  whole  charge,  and  lliiit, 
notwithstanding  the  suliseijucnt  and  incidental  finding  of  the  .lury,  after  they  had 
giviMi  tlu!ir  verdict,  tiial  his  was  not,  in  point  of  fact,  the  h.uid  which  Hre<l  :  he  was 
iudiclcd  l»oth  as  principal  and  accessory,  and  might  have  been  conviclcil  as  eilliep. 
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In  2  Hawkins,  P.  C.  c.  2-3,  of  Appeals,  sect.  19,  p.  2.'>(),  it  is  laid  down,  "That  it  is  in 
the  election  of  the  plaintiff  to  declare  against  him  wdio  actually'  gave  the  wound,  as  the 
principal  offender,  and  against  those  who  abetted  him  as  accessories,  or  against  them 
all  as  principals ; "  and  in  sect,  76  of  the  same  chapter,  [158]  it  is  said  to  be  in  the 
election  of  the  plaintiff  to  suppose,  in  his  declaration,  that  every  one  of  them  did  the 
fact;  because,  in  such  a  case,  the  act  of  one  is,  in  the  judgment  of  law,  the  act  of  all : 
or,  to  shew  the  special  manner  of  the  case  as  in  truth  it  was,  and  set  forth  the  fact  to 
have  been  done  only  by  the  person  who  did  it,  and  the  otheis  to  have  been  his 
abettors,  &c.  Here  the  prisoner  was  chai-ged  both  ways. — In  Benson  v.  Offiey  and 
Lippon  (3  Mod.  121.  2  Show.  510,  S.  C),  where  A.  was  charged  with  giving  the 
wound,  and  B.  with  being  present,  aiding  and  abetting,  a  verdict  finding  the  facts 
inversely,  was  held  good,  because  both  were  principals,  and  equally  guilty  ;  and  it 
was  added,  that  an  indictment  ought  to  be  as  certain  as  a  count  in  an  appeal.  To  the 
same  point  he  cited  1  Hale  (H.  P.  C),  437, — Mackallei/s  case  (9  Rep.  67), — 21ie  Khu/ 
against  Gihson  (1  East,  P.  C.  413),— and  Plowden,  98.— As  to  JFills'scase  (1  East,  P.  C. 
414),  which  had  been  cited  for  the  prisoner,  that,  it  was  argued,  operated  rather 
against  him  ;  l)ecause  it  confirmed  the  case  of  17ie  Coalheaver's,  which  was  on  a  statute 
wherein  aiders  and  abettors  are  not  mentioned,  and  shewed  that  any  of  the  associates 
of  the  person  shooting  were  equally  guilty.  As  to  the  doubts  entertained  by  Mr. 
Justice  Foster,  in  the  case  of  Midwinter  and  Sims  (Fost.  App.  415),  who  differed  from 
all  the  rest  of  the  Judges,  the  reason  given  is,  because  aiders  and  abettors  are  not 
mentioned  in  the  act  which  created  the  felony  ;  and  if,  notwithstanding,  that  indict- 
ment was  held  [159]  not  to  be  bad,  a  fortiori  must  this  be  good  which  is  on  a  statute 
where  aiders  and  aliettors  are  in  fact  expressly  provided  against? — ^^^hether  therefore, 
on  the  present  indictment,  the  prisoner  were  charged  with  actuall}^  firing  the  pistol, 
01'  with  being  present,  aiding  and  abetting  the  person  actually  firing,  it  is  not  necessary 
that  the  allegation  should  be  strictly  according  to  the  fact :  it  would  be  sufficient  to 
support  a  verdict  of  guilty,  if  it  bring  the  ofl'ender  within  the  statute  which  expres.sly 
makes  the  aiders  and  abettoi's  principal  felons. 

Denman,  in  reply,  insisted  on  his  former  arguments.  And,  in  answer  to  the  cases 
cited,  observed  that  in  Hei/don's  case,  and  that  of  Mart/  Nicholson,  the  word  felonicfe 
was  in  fact  introduced,  and  in  the  very  counts ;  and  the  question  in  those  cases  was 
merely,  whether  the  word,  although  so  introduced,  ought  not  to  have  been  repeated  *  ? 
— and  it  was  held,  (as  was  obvious,)  that  the  conjunction  carried  it  through  all  the 
rest  of  the  count,  which  was  entire  and  undivided  ;  and  not  as  heie,  consisting  of 
distinct  branches,  and  charging  distinct  offences.  In  the  first  of  those  it  charged, 
that  the  "  prisoners  felonice  aftraiam  facerunt,  et  quod  Heydon  gladium  tenebat 
adtunc  et  ibidem  pri^d'  S.  felonice  percussit,  et  [felonice  subaudiendum]  dedit  eidem 
Edw''.  adtunc  et  ibidem  unam  pla-[160]-gam  mortalem."  So  in  the  other  case,  the 
indictment  (in  the  same  count,  and  applying  to  the  same  charge  and  person)  alleged, 
that  "Mary  Nicholson  did  wilfully,  feloniously,  and  of  her  malice  aforethought,  mix 
poison  with  Hour,  &e.  and  the  said  flour  so  mixed,  &c.  did,  with  the  intent  aforesaid, 
then  and  there  deliver,"  &c. — Here,  the  count  consists  of  two  distinct  branches, 
involving  distinct  offences,  and  charging  distinct  persons,  and  therefore  they  require 
distinct  allegations ;  for  there  is  no  such  connection,  either  in  matter  or  manner,  as 
can  admit  the  two  sentences  or  the  two  charges  to  unite,  or  give  to  either  of  the 
latter,  even  by  reference,  any  of  the  terms  which  qualify  the  former. 

All  the  precedents  negative  such  a  mode  of  framing  the  count  in  practice,  for  not 
one  indictment,  charging  a  felony,  can  be  produced,  wherein  the  word  "feloniously" 
has  been  omitted  ;  nor  would  it  be  proper'  or  safe,  that  such  laxity  should  be  allowed 
in  criminal  pleading.  He  again  insisted  on  the  distinction  taken  between  such 
oftences  as  wei'e  felony  by  common  law,  and  such  as  were  made  so  by  statute.  He 
denied  that  the  act  itself,  of  firing  the  pi.stol,  having  been  negatived  b}'  the  Jury,  was 
immaterial  in  a  statutable  offence. 

*  In  Heydon's  case,  too,  (it  is  observable,)  the  word  "  felonicfe  "  is  also  used  in  the 
last  count  of  the  same  inquisition,  which  charges  other  persons  with  being  present, 
aiding  and  abetting.  The  count  runs — "Et  ulterius  praid.  Juratores,  &c.  dicunt  quod 
praad.  T.  M.  &  W.  M.— tempore  felonia)  &  murdred  pried,  in  forma  pr«d.  fact'  scilicet, 
&c.  felonict!  fuer'  presentes  cum  gladiis,  &c.  tunc  et  ibidem  auxiliantes  assistentes, 
&c.  &c." 


3  PRICE,  161.  TURNER    l\   CALVERT  223 

GliAiJAM,  Biiroii.  In  my  charge  to  the  jury  I  said,  tliat  I  considered  the  persons 
present,  aiding  and  abetting,  as  [irincipals. 

Gir.r.s,  Chief  Justice.  The  erroi'  seems  to  be  in  taking  up  the  ai-gunient  on  the 
answers  returned  [161]  by  the  jury,  without  preserving  a  reference  to  the  object  of 
the  questions. 

ErXENBOROUCill,  Lord  Chief  Justice.  Suppose  the  jury  liad  returned  the  same 
answers,  and  tliis  indictment  had  consisted  of  the  first  count  only  1 

The  sentence  was  afterwards  carried  into  execution. 

Tt'rner  and  Another  r.  Calvert  and  Others.  Friday,  15th  November  1816. — 
After  a  plaintiflT  has  twice  amended  his  bill,  and  filed  a  replication  for  cause 
against  a  second  order  nisi  to  dismiss,  as  against  a  defendant  who  has  not  caused 
delay,  the  Court  will  not  permit  the  replication  to  be  withdrawn  for  the  purpose 
of  further  amcndiTig  the  bill,  by  striking  out  the  name  of  such  defendant,  and  in 
other  respects  :  for  they  will  set  bounds  to  dilatory  proceedings. 

Martin  moved,  pursuant  to  notice  (two  dnys)  that  the  plaintiffs  might  be  at  lilicrty 
to  withdraw  tlie  i-opiication  filed  to  the  answer  of  Charles  Dignum,  one  of  the  defen- 
dants, and  re-amcnd  their  bill,  by  striking  out  the  names  of  the  defendants,  E.  Ladbroke 
and  E.  Phillipps,  and  otherwise,  as  they  should  be  advised,  upon  payment  of  20s. 
costs  to  Dignum  in  respect  thereof,  and  without  costs  as  to  the  other  defendants  in 
the  cause,  amending  their  office  copies  of  the  bill. 

Dauncey  and  Kaithby  shewed  cause,  stating,  that  the  bill  was  filed  Easter  Term 
IH 11,  that  defendant,  Dignum,  answered  January  1812,  and  on  2Gth  February  sub- 
mitted (to  .save  expense  and  time)  to  answer  exceptions — that  in  November  following 
(just  ))ef()re  I)ignum  would  have  been  entitled  [162]  to  move  to  dismiss)  plaintills 
obtained  an  oi'der  to  amend,  on  p;iyment  of  20s.  costs,  which  amendments  Dignum 
answered  in  May  181."?,  he  having  in  tlic  mean  while  obtained  time,  on  the  ground  of 
ill  health — that  in  December  following  (ISth)  plaiutifi's  obtained  another  order  to 
amend,  paying  20s.  costs,  which  was  not  served  till  the  2d  day  of  Iliiai'v  Term 
(24th  January  1814)  to  which  Diginnn  also  filed  his  answer  Gth  May  following — that 
on  the  24th  ]\Iarch  next,  Dignum  obtained  an  order  nisi,  foi-  dismissing  the  bill  against 
him,  with  costs.  The  plaintiff  then  shewed  for  cause,  that  some  of  the  other  defen- 
tlants  had  filed  insufficient  answers,  the  e.vceptions  to  which  had  been  allowed  ;  and 
that  such  defendants  were  in  contempt  for  not  putting  in  further  answeis,  due  dili- 
gence having  been  used  on  part  of  plaintifi's,  on  which  the  order  was  discharged. 
Dignum,  (that  ])laintilfs  might  have  sufficient  time  to  get  in  the  answers,)  didnot 
afterwards  take  any  jji'ocoedings  towards  disnn'ssing  the  bill,  as  he  might  long  before 
have  done,  till  last  Trinity  Term,  when,  understanding  that  the  answers  had  come  in, 
he  then  obtained  an  order  nisi,  and  the  plaintills,  at  the  Sittings  after  that  term 
replied  (for  cause). 

I'nder  these  circumstances  the  defendant's  Coun.sel  submitted,  that  such  proceed- 
ings were  merely  vexatious,  and  had  foi-  their  sole  object  to  harass  and  dcla}'  the 
defendant  in  a  suit  which  had  already  std)sisted  nearly  six  3'ears,  dui-ing  which  time 
the  plaintiffs  had  twice  amended,  paying  the  defen  [163]  dant  40s.  towards  his  costs, 
which  amounted,  in  fact,  to  nearly  as  many  pounds ;  and  that  if  such  proceedings 
were  permitted,  the  suit  might  yet  be  prolonged  indefinitely— that  the  bill  had  alieadv 
been  dismissed  with  costs  as  against  E.  Phillipps,  .-uid  the  Court  had  refused  an 
application  to  reinstate  him. 

Martin,  in  su])])ort  of  the  motion,  contended  tiiat  it  was  almost  of  course,  .-is  it 
certainly  would  have  ))cen,  if  a  replication  had  not  been  tiled, — tliat  all  the  delay  and 
expense  had  been  caused  by  those  of  the  defendants  who  had  sent  in  insullicicnt 
answers. 

I'er  Curiam.  There  certainly  should  bi^  some  limit  to  amendments;  and  there 
must,  at  some  time,  be  an  end  put  to  delay.  \\'e  must,  therefore,  refu.se  the 
ajjplie.ation. 

Motion  refused. 
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[164]  Kensington  and  Otuers  v.  White,  Chalmers  and  Cowie.  Friday, 
15tli  November  1816. — A  bill  filed  to  restrain  a  plaintiff  at  law  from  proceeding 
on  five  different  policies  of  insnrance,  efl'ected  on  different  ships,  between  the  same 
parties  at  the  same  time,  is  not  demurrable  for  multifariousness — p.  167. — Where 
four  of  many  actions  against  the  various  underwritei'S  on  such  policies  (individu- 
ally) had  been  tried  and  verdicts  passed  for  the  plaintiff's  at  law,  the  Court  granted 
an  injunction  to  restrain  them  (the  plaintiffs  at  law)  from  proceeding  further,  in 
case  where  there  was  strong  suspicion  of  fraud  in  the  assured,  on  the  money 
being  paid  into  Court, — on  the  ground  of  the  answer  of  one  of  the  defendants 
not  having  come  in — p.  168 — But  see  IVhitiiiore  v.  Thornton,  infra. — And  the 
Court  of  Common  Pleas  enlarged  their  rule,  which  had  been  obtained  for  a  new 
trial,  until  the  same  time — p.  169. — The  Couit  will  dissolve  the  injunction,  if  the 
amount  of  the  losses  claimed,  be  not  paid  into  Court:  and  they  will  not  permit 
money  so  paid  in  to  be  taken  out,  on  the  ground  of  great  lapse  of  time  between 
the  filing  of  the  bill  and  the  putting  in  the  answer,  unless  it  clearly  appear  that 
the  delay  was  gross  and  wilful  on  the  part  of  the  defendant,  and  that  he  was 
plainly  not  disposed  to  answer  at  all — p.  172 — A  commission  to  examine  wit- 
nesses aljroad  will  be  granted,  under  such  circumstances,  on  the  coming  in  of 
defendant's  answer,  although  not  prayed  by  the  original  bill,  and  the  injunction 
will  be  in  the  mean  time  continued — pp.  17.3,  Hi. — Note,  The  defendant  had 
been  very  dilatory  in  patting  in  a  sufficient  answer. 

[Commented  on,  Shacliell  v.  3facaulay,  1824,  2  Sim.  &  St.  79;  in  House  of  Lords, 

1  Bl'i.  (N.  S.)  809.] 

This  was  a  motion  on  the  part  of  the  plaintiffs,  for  a  commission  to  examine  wit- 
nesses at  Amsterdam,  I'eturnable  without  delay,  with  all  usual  and  necessary  direc- 
tions ;  and  also  a  duplicate  and  triplicate  of  such  commission,  if  necessary. — And  that 
the  injunction  issued  in  this  case,  to  restrain  the  defendant  White  from  further  pro- 
ceedings at  law  against  the  plaintifl's,  might  be  continued  until  the  return  of  such 
commission. 

Many  points  of  practice  arose  in  the  course  of  these  proceedings,  which  are 
detailed  in  the  order  of  time. 

The  plaintiffs  (72  in  number)  had  filed  their  bill  on  the  7th  July  1802,  with  the 
object  of  furnishing  a  defence  to  the  several  actions  brought  against  them,  (individu- 
ally,) on  certain  policies  of  [165]  insurance,  underwritten  by  them  in  1798,  on  voyages 
to  be  performed  by  the  ships  "  Orion "  and  "  Elizabeth,"  from  the  East  Indies  to 
Hambro',  or  North  America  ; — praying  that  the  defendants  might  be  ordered  to 
produce  certain  papers  and  documents,  said  to  be  in  their  possession,  and  to  relate 
to  the  subject  matter,  and  to  disclose  the  names  of  the  persons  who  sailed  on  board 
the  .said  ships  ; — and  that  an  injunction  might  be  issued  in  the  mean  time,  to  restrain 
the  proceedings  at  law. 

The  bill  chai-ged,  that  four  policies  had  been  effected  by  defendants,  Chalmers  and 
Cowie,  on  the  "Orion,"  and  on  the  "Elizabeth,"  upon  ship,  goods,  freight,  and  monej' 
advanced  and  disbursed  ;, — that  the  plaintiffs  had  been  called  on,  on  behalf  of  defendant 
White,  for  money,  as  for  a  partial  loss  of  the  said  ships  and  cargoes  ;  and  that  certain 
papers  had  been  handed  over  by  White  to  them,  to  satisfy  them,  as  to  such  alleged 
losses  ;  but  that  many  material  documents  relating  to  the  transaction,  which  were 
among  the  papers  in  their  possession,  and  which  would  have  served  the  plaintiffs,  as 
defendants  at  law,  had  not  been  produced ; — that  the  adventure  on  which  the  policies 
had  been  effected,  was  not  bona  fide  on  the  account  of  White,  but  was  contraband 
and  illegal,  being  in  fact,  for  the  purpose  of  bi'inging  to  Europe,  (Holland,)  from 
Batavia,  the  property  of  the  Dutch  East  India  Company*,  to  a  very  large  amount :  and 
that  the  whole  of  the  insurance  was  fraudulent,  and  the  pretended  loss  a  contrivance 
for  the  purpose  of  charging  the  plaintiffs  with  the  amount  of  their  subscriptions,  as  the 
correspondence  and  suppressed  documents  would,  if  produced,  [166]  enable  them  to 
prove  ;  amongst  which  latter  was  a  notarial  copy  of  an  agreement  lietween  White  and 
the  commissioners  of  the  company  at  Amsterdam,  by  which  White  had  engaged  to  use 
his  privilege,  as  a  neutral,  to  eft'ect  the  illegal  object  charged  ; — and  that  White,  com- 
bining with  the  other  defendants,  had  declared  in  the  actions  at  law,  aveiring  the 
interest  in   himself,  (AVhito,)  (pretending  that  he  was,  at  that  time,  a  citizen  of  the 
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United  .States  of  America,)  and  that  the  ships  were  American,  and  were,  in  fact,  bound 
on  the  voyages  specified  in  the  policies,  with  cargoes  purchased  of  the  Batavian  Asiatic 
Company,  on  account  of  himself  and  other  American  citizens  ;  and  that  the  "  Orion," 
being  driven  by  stress  of  weather  into  the  Isle  of  France,  was  seized,  and  condemned  as 
prize  ;  and  that  the  "  Elizabeth,"  on  her  arrival  there,  was  found  to  be  so  much  damaged 
as  not  to  l)e  worth  repair,  and  therefore  was  abandoned  : — whereas  the  plaintitt'charged, 
— that  White  was  not,  at  the  time  of  eflectiiig  the  insurance,  an  American,  but  a 
British  subject  ; — and  that  the  cargoes  of  the  ships,  when  they  sailed  from  Batavia, 
were  the  property  of  the  Dutch  East  India  Company. 

The  defendants  at  first  demurred  to  the  bill,  as  containing  in  itself  several  and 
distinct  matters  alleged  against  the  defendant,  which  had  no  relation  to,  or  dependance 
on  one  another  ;  whereby  the  defendant,  if  he  should  be  compelled  to  answer,  would 
be  put  to  great  inconvenience  in  making  his  defence. 

Plnmei'  and  Steele,  in  support  of  the  demurrer,  [167]  admitted  that  demurrers  for 
multifariousness  were  generally  applicable  to  several  matters  of  different  natures, 
charges  against  different  defendants  ;  and  that  the  present  ground,  as  against  the  same 
defendant,  was  novel.  But  they  suV)mittcd  that  it  was  sufficient,  inasmuch  as,  other- 
wise, the  defendant  might  be  compelled  to  defend  himself  in  equity  against  several 
charges,  to  .some  of  which  he  might  have  a  defence,  and  to  others  he  might  not ;  and 
an  injunction  might  be  obtained,  because  the  defendant  might  not  be  able  to  answer 
both  cases ;  and  that  the  present  l)ill  was  multifarious  against  White,  the  policies 
being  distinct,  and  on  distinct  subjects :  as  well  might  a  policy  and  a  mortgage  be 
made  the  ground  of  the  same  bill. 

Richards  and  Co.x,  contra,  contended,  that  the  objects  of  the  bill  were  compatilile  ; 
ivnd  that  in  discouraging  multifariousness  in  pleading,  the  evil  of  allowing  multiplicity 
of  suits,  ought  not  to  be  overlooked.  That  the  whole  was  one  transaction  ;  and  that 
the  other  objections  were  not  matter  of  demurrer. 

Demurrer  over-ruled. 

The  actions  at  law,  now  sought  to  be  suspended  by  the  injunction,  weie  commenced 
against  each  of  the  underwriters  (the  plaintifi's)  in  the  Court  of  Common  Pleas,  in  June 
isOl,  White  being  then  in  India.  In  Tiinity  Term  1M()2,  four  of  the  causes  were  set 
down  for  trial,  after  a  delay  of  twelve  months  ;  when  the  plaintiti's,  (the  defendants  at 
law)  finding  it  was  intended  to  try  them,  and  fearing  [168]  tiiat  they  had  not  suflicient 
evidence  of  the  defence  of  fraud,  on  which  they  relied,  filcil  the  present  bill  :  but  the 
defendants'  attorney  having  delayed  compliance  with  an  order  of  this  Court,  to  appear 
for  the  defendants,  until  it  was  too  late  foi' the  plaintiffs  to  move  for  an  injunction,  the 
causes  were  tried,  and  the  defendants  (plaintifi's  at  law)  obtained  verdicts  in  all :  the 
jury  finding  that  the  property  was  American,  and  not  Dutcii.  A  great  number  of  the 
plaintifi's  then  volnnt.irily  paid  into  the  hands  of  certain  pei'sons,  named  in  an  agreement 
signed  l^y  them,  the  amount  of  their  .several  subscriptions,  in  trust,  to  be  applied  in 
satisfaction  of  whatever  judgment  should  be  pronounced  l)y  the  Court  of  Common 
Pleas. 

On  the  16th  November  following,  the  plaintiffs  obtained  an  injunction,  for  w.int  of 
the  defendant  White's  answer. 

On  the  ■_'"Jd  Novemljcr,  Shepheid,  Serjeant,  shewing  cause  against  a  rule  for  a  new 
trial  at  law,  which  h.id  been  granted  by  the  Court  of  Common  Pleas,  stated  to  the  Court, 
the  fact  of  the  plaintiff's  (in  ei|nitv)  having  obtained  the  injunction,  for  want  of  White's 
answer,  since  the  rule  had  been  granted  ;  which  ho  submitted  that  they  had  no  right 
to  apply  foi-,  under  such  circumstances   when — ■ 

HK.viir,  Judge,  suggested  that  the  rule  should  be  enlarged,  till  the  defcndant'.s 
answer  should  have  come  in  ;  whicii  might  put  an  end  to  the  cause. 

[169]  AlA'ANI.V,  Chief  Justice.  They  had  .a  right  ti  get-  the  injunction,  and  In 
suspend  t,he  ellettt  of  tiie  verdict  :  and  we  will  not  give  the  plainti(V(at  law)  the  fruit 
of  hi.s  judgnuMil,  till  the  answer  1)0  ])\it  in.  The  ol>joct  of  botii  parties  is  clearly  this, 
— the  ])laintill's  (at  law)  wish  ns  to  give  final  judgment,  so  that  if  the  injuni-tinn  is 
dissolved,  tlicy  may  take  out  execution,  and  pre\cnt  the  cause  from  being  li-ii'd  .-igain. 
But  why  sliould  we  shut  the  door  .against  future  investigation  f  On  the  other  li.uid, 
tile  defendants  desire  we  should  gr.int  a  new  trial  ;  so  that  when  the  injunction  shall 
1)0  dissolved,  they  may  have  the  l)enclit  of  the  new  cvifl(Mice!-| Shepherd  o1)jecfiMi 
that  that  was  what  they  ought  not  to  be  allowed  to  iln,  .is  ihc\-  slinuld  have  enjoined 
Ex.  Div.  u.— y 
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the  plaintift' before  the  trial,  :uid  not  lie  by  till  after  the  verdict.]— That  might  be  a 
reason  why  the  Court  of  Exchequer  should  not  have  granted  the  injunction.  And 
when  I  sat  in  a  Court  of  Equity,  I  considered  that  a  plaintiff,  who  had  waited  till  a 
trial  was  had,  was  not  entitled  to  the  interference  of  the  Court :  but  as  the  Court  of 
Exchequer  have  done  so,  considering  the  defendants  entitled  to  it,  we  must  enlarge 
this  rule  until  the  answer  is  put  in.  In  this  case,  (which  is  a  suspicious  one,)  the 
defendants  want  to  avail  themselves  of  the  plaintifl's'  own  oath  ;  if  that  should  furnish 
them  with  no  advantage,  the  plaintiffs  will  not  be  prejudiced  by  it.  In  the  mean 
time,  the  defendants  shall  pay  the  money  recovered  against  them  into  Court. 
Rule  enlarged,  till  the  coming  in  of  the  plaintiffs'  answer. 

[170]  On  the  '2Qi\i  November  (1802),  the  defendants  (in  equity)  applied  to  this 
Court,  by  motion  in  the  cause,  that  the  injunction  might  be  dissolved  ;  or,  that  such 
of  the  plaintiff's  as  had  not  deposited  the  money  claimed  on  the  losses,  subject  to  the 
deed  of  trust  before  adverted  to,  should  now  pay  that  money  into  Court  within  fourteen 
days,  to  abide  the  event  of  the  pending  actions  at  law  :  otherwise,  the  injunction  to  be 
dissolved  as  to  them. 

Plumer  and  Steele  for  the  motion. 

Richards  and  Cox  opposed  it. 

The  Court  granted  the  application ;  and  made  an  order  accordingly,  (18th 
December,)  in  the  terms  of  the  motion. 

On  the  29th  October  1811,  White's  answer  was  filed,  which  denied  the  principal 
charges  in  the  bill ;  and  referred  to  a  schedule  foi'  an  account  of  all  the  papers  in  his 
possession,  or  in  that  of  Chalmers  and  Cowie,  (the  latter  of  whom,  the  answer  stated 
to  have  got  the  material  document  in  question,  but  which  he,  in  his  answer,  denied,) 
relating  to  the  whole  transaction.  That  answer  was  excepted  to,  and  all  the  exceptions 
allowed.  The  plaintiff's  amended  several  times;  and  finally,  on  the  10th  February 
1812:  to  which  no  finther  answer  was  [.171]  for  some  time  put  in.  And  still  this 
agreement  with  the  Dutch  East  India  Company  was  not  forth-coming. 

In  this  stage  of  the  cause,  and  under  these  circumstances,  the  plaintiffs  applied, 
on  the  29th  June  1815,  (White's  further  answer  to  the  amended  bill  not  having  yet 
been  tiled,)  to  be  allowed  to  take  out  of  Court  the  money  by  them  in\ested  in  the 
Three  per  cents,  in  trust,  in  the  cause,  under  the  order  of  the  18th  December  1802, 
with  the  accumulations  thereon. 

Dauncey  and  Winthrop  supported  the  motion  ;  submitting,  on  a  full  statement  of 
all  the  proceedings,  that  the  plaintiffs  ought  not  to  be  prejudiced  by  the  defendant's 
delay  in  answering;  who  thus  might  lock  up  their  money  to  an  indefinite  period,  if 
permitted  to  withhold  his  answer  from  time  to  time. 

Martin  and  Abercromby,  on  the  other  hand,  contended  that  the  object  of  the 
application  was  impracticable.  The  defendant  having  obtained  a  verdict,  has  been 
restrained  from  taking  the  fruits  of  it ;  although  he  has,  by  his  answer,  denied  the 
foundation  of  the  plaintiff's'  equity,  as  he  has  sworn  that  the  property  was  his.  The 
Court  must  be  satisfied  that  the  delay  is  gross  and  wilful  on  the  defendant's  part. 
Among  the  present  applicants,  there  may  be  manj^  who  are  the  assignees,  or  personal 
representatives  of  the  original  plaintiffs.  White  is  not  shewn  to  have  been  the  cause 
of  the  delay  :  he  is  himself  in  [172]  South  America,  whither  the  commission  to  take 
his  answer  is  gone,  which  was  to  have  been  i-eturned  by  a  ship  of  war.  It  not  being 
bj'  his  neglect,  therefore,  that  the  commission  has  not  been  executed,  he  ought  not  to 
be  deprived  of  the  benefit  of  the  common  order  which  he  has  obtained,  for  securing  to 
him  the  result  of  his  verdicts. 

Per  Curiam.  The  Court  will  certainly  use  great  caution  in  parting  with  money 
paid  in  under  such  circumstances.  If,  however,  they  saw  cleaily  that  a  defendant 
was  decidedly  indisposed  to  answer,  they  would  release  the  money  ;  but  that  decided 
indisposition  is  not  made  apparent  here.  Great  allowances  are  to  be  made,  in  con- 
sideration of  the  jjart  of  the  world  to  which  the  commission  has  gone  to  be  executed, 
and  the  other  difficulties  which  must  attend  its  execution  and  return.  The  persons 
to  whom  it  is  entrusted  are,  probably,  but  little  conversant  with  such  things,  and  may 
require  to  receive  instructions  in  the  matter  from  hence.  The  Court  would  probably 
bear  in  mind,  on  any  future  application  for  the  same  purpose,  that  it  was  not  the  first ; 
but  at  present,  we  cannot  make  the  order. 

Motion  refused. 
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III  Scpteniber  hist,  the  defeiidaut's  further  answer  came  in  ;  and 

15th  November. — It  was  now  moved,  by  Dauncey  and  Winthrop,  pursuant  to 
notice  given  for  this  day,  (on  the  13th,)  on  an  affidavit  of  one  of  the  solicitors  for  the 
phiintitts,  [173]  stating  the  leading  facts  of  the  bill ;  and  that  the  deponent  believed 
that  there  were  persons  living  at  Amsterdam,  particularly  Sperusz  Wiseluis,  and 
I)aniel  Arbman,  Johanz,  who  would  be  able  to  give  material  evidence  on  the  subject 
ot  the  agi'eement,  (between  White  and  the  agents  of  the  Dutch  East  India  Companj', 
alluded  to  in  the  bill,)  which  would  go  to  prove,  that  the  property  in  the  cargoes  of 
the  two  ships  was  really  that  of  the  butch  Kast  India  Company,  and  not  of  defendant 
Wiiite  ;  that  without  such  testimony,  the  plaintiffs  (in  equity)  could  not  make  out 
their  defence  to  the  said  actions ;  that  the  commission  was  not  applied  for  from  any 
motive  of  delay  ;  and  that  the  money  sought  to  be  recovered  by  the  defendants, 
from  such  of  the  plaintifis  as  continued  to  resist  the  claim  of  loss,  and  the  actions  at 
law,  had  all  been  invested  in  the  3  per  cent,  consols  in  trust,  to  be  applied  according 
to  the  ultimate  result  of  the  proceedings. 

Martin  and  Abercromby  objected  to  the  application  for  a  commission  being  now 
made,  after  a  delay  of  sixteen  years.  There  is  nothing  on  the  record  to  justify  the 
granting  a  commission  ;  and  the  plaintifis  have  not  prayed  a  commission  by  their 
original  bill. 

Thomson,  Chief  Baron.  I  see  no  reason  why  the  commission  should  not  go,  as 
prayed.  The  delay  alluded  to  has  chiefly  arisen  from  the  defendant  not  having 
answered  as  he  ought  to  have  done.  He  [174]  did  not  put  in  his  answer  till  nine 
years  after  the  filing  of  the  bill :  and  when  it  came  in,  it  was  very  insufficient,  and 
hardly  any  answer  at  all.  The  amended  bill  prayed  a  commission  to  e.Yamine  witnesses 
residing  at  Amsterdam.  Before  White's  answer  came  in,  a  trial  was  had,  and  a 
verdict  found  for  the  plaintifis  at  law,  which,  it  is  stated,  was  owing  to  their  having 
proceeded  without  the  testimony  of  the  witnesses  sought  to  be  examined.  It  is  most 
likely,  that  if  the  plaintiffs  had  obtained  a  commission  at  that  time,  they  would  not 
have  l)een  ;ible  to  get  it  executed,  as  Holland  was  then,  and  until  lately,  und(M-  hostile 
dtmiinion.  There  is  nothing,  therefore,  as  it  seems  to  me,  to  preclude  the  granting 
llu;  commission  prayed,  which  may  be  proceeded  in  in  the  ordinary  way. 

(lUAii.VM,  Baron.  The  novelty  of  this  .ipplication,  is  answcied,  by  adverting  to 
the  particular  situation  of  the  parties  to  this  suit  at  didereut  periods.  And  in  all 
cases  of  this  description,  the  Court  must  be  guided  by  the  circumstances  brought 
before  them. 

AV^OOD,  Baron,  concurred. 

HiCliAHDs,  Baron,  of  the  same  opinion. — The  light  of  a  plaintiff  in  equity,  ought 
not  to  be  affected  by  any  delay  on  the  part  of  the  defendant.  Here,  the  defendant 
has  not  in  fact  put  in  any  answer  till  September  last  ;  for  that  is  the  only  answci-  on 
which  the  plaintifis  could  have  pioeeedcd.  The  [175]  injunction  ought  to  have  been 
;ipplic<l  for  before,  and  then  it  would  properly  have  staid  the  jirtjcccdiugs  at  l.nv  before 
the  trial. 

Motion  gianted. 

The  injunction  to  be  continued,  till  the  icturii  of  the  commi.ssion,  and  publication 
passed. 

SiK  Watkin  Le\ve.s  v.  MoiuiAN  ;\Ni)  Uthkk.s.  Tuesday,  llith  i\ovcnd)cr  ISU;.— 
The  Court  will  not  direct  the  Deputy  Kemcml)ranccr  to  proceed  to  make  a 
gencial  report,  until  the  previous  orders  for  sepaiato  leports  arc  regulaily  dis- 
posed of,  although  he  have  liefore  him  a  full  state  of  facts. 

Dauncey  moved,  that,  notwithstanding  the  order  of  the  2()th  .lime  ISO],  for 
making  a  separate  report  in  this  cause,  and  sul)sequcnt  orders  with  respect  thereto, 
and  the  order  of  the  iltli  July  1810,  for  a  further  separate  rcjjort,  the  Deputy 
Rememlirancer  of  this  Court  may  be  dircctci!  to  ])rocecd,  without  dcl.iy,  to  make  his 
general  report,  pursuant  to  the  decree  pronounced  on  the  hearing  of  this  cause,  dated 
2d  .July  17!)(i,  he  having  now  l)cforc  him  a  full  state  of  facts 

The  Court  refused  to  ni.ake  the  ordei',  holding  thai  they  could  not  direct  a  gener.il 
report  to  be  made,  until  the  separate  rejiorl  h.id  been  regularly  disposed  of  in  lli>' 
usual  cour.se. 
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[176]  BiRDWooD,  Assignee  of  Hart,  v.  Stephen  Hart  and  Morris  Hart. 
Tuesday,  19th  November  1816. — If  a  copy  of  subpcena  ad  resp.  be  left  with  a 
servant  of  defendant's  brother  (who  was  also  his  partner  and  a  co-defendant  in 
the  suit),  at  whose  house  such  servant  acknowledged  that  he  resided  at,  will  be 
good  service,  although  the  party  be  out  of  the  kingdom  at  the  time. — And  a  rule 
(for  setting  aside  an  attachment)  obtained  on  a  representation  that  the  party 
was  abroad  at  the  time  of  service,  will  be  discharged,  on  such  cause  shewn, 
with  costs. 

The  defendant,  Morris  Hart,  bad  been  taken  on  an  attachment  for  a  contempt,  in 
not  appearing  to  a  subptena  taken  out  against  the  defendants,  on  an  attidavit  of  service, 
"  Ijy  delivering  a  copy  thereof  to  Ann  Cox,  a  servant  of  the  above-named  defendant 
Stephen  Hart,  at  his  dwelling  house,  where  the  said  Morris  Hart  also  resided." 

[6th  November.] — Spankie  obtained  a  rule  to  shew  cause  why  the  attachment 
should  not  be  set  aside,  with  costs,  on  an  affidavit  of  Morris  Hart,  that  he  had  quitted 
England,  before  the  issuing  of  the  writ  of  subpcena,  on  a  voyage  to  Holland,  and  did 
not  return  till  the  Gth  September,  that  he  had  not  received  the  copy  till  his  return, 
and  that,  at  the  time  of  the  service,  he  was  actually  at  Helvoetsluys  on  said  voyage. 

[19th  Novemb.] — Dauncey  now  shewed  cause,  by  an  affidavit,  that  Stephen  had 
been  personally  served  with  a  copy  of  the  subpoena, — that  Ann  Cox,  Stephen's  servant, 
had  acknowledged  that  Morris  resided  at  his  (Stephen's)  house,  but  was  then  out  of 
town  ; — that  a  copy  was  then  given  to  her,  which  she  promised  to  give  to  him  when 
he  returned.  He  stated,  also,  that  the  defendants  were  brothers  and  partners  in 
trade,  that  they  lived  together,  but  were  each  occasionally  absent  on  the  joint 
business  of  both.  [177]  In  Ladi/  Carrimjtvn  v.  CuntiUon  (Bunb.  107),  service  of  sub- 
pojna  on  one  partner,  was  held  good  service  on  his  partner  then  in  France.  It  is 
acknowledged,  that  he  resided  at  Stephen's  house,  and  that  he  received  the  process 
on  the  6th  September,  when  he  might  have  appeared.  The  subpcena  issued  on  28th 
June,  and  the  attachment  issued  on  the  3 1st  of  October. 

Spankie,  in  .support  of  the  rule.  It  does  not  appear  that  defendants  were  partners. 
Ann  Cox  was  not  a  servant  of  the  party  himself,  nor  does  it  sufficiently  appear  that 
Morris  resided  at  Stephen's  house.  Morris  being  out  of  the  kingdom  at  the  time, 
could  not  be  brought  into  contempt  by  such  a  service  of  process. 

Per  Curiam.  This  is  the  case  of  service  of  process,  by  leaving  it  with  a  servant, 
at  the  house  which  was  the  general  place  of  abode  of  the  party  when  in  England,  who 
occasionally  goes  abroad  on  business,  and  was  out  of  the  kingdom  at  that  time.  Such 
a  service  of  subpcena  is  good  *,  and  an  attachment  may  be  well  founded  on  it. 

Rule  discharged,  with  Costs. 

[178]  The  King  v.  Abbott.  Tuesday,  19th  November  1816.— G.  having  a  fee 
simple  in  lands,  mortgages  for  a  term  of  1000  years  ;  he  has  no  longer  any  estate 
or  interest  in  the  lands  higher  than  an  equitj'  of  redemption  only. — Anrl  if,  on  his 
becoming  bankrupt,  his  assignees  take  upon  themselves  to  sell  the  whole  property 
absolutely  as  the  estate  of  the  bankrupt,  such  a  sale  is  not  within  the  exemption 
of  the  19th  Geo.  III.  ch.  .56,  sec.  1.5,  and  is  therefore  liable  to  the  auction  duty. — 
Quere — If  the  assignees  had  previously  redeemed  the  estate. — Nor  will  the  Court, 
on  such  a  sale,  deduct  the  proportional  part  of  the  duty  paj-able  on  the  value  of 
the  equity  of  redemption,  for  they  consider  the  entire  duty  to  be  payable  by  the 
auctioneer  on  the  whole,  at  the  conclusion  of  the  sale ;  and  if  the  interests  are 
blended  so  indiscriminately  by  the  assignees,  whose  duty  it  is  to  keep  them  apart, 
the  Court  will  not  relieve  them. 

[8th  November.] — Gaselee  obtained  a  rule  to  .shew  cause,  why  the  verdict  which 
had  been  taken  for  the  Crown,  on  this  scire  facias,  for  duties  on  an  auction  liond, 
should  not  be  set  aside,  and  entered  for  the  defendant.  The  cause  was  not  tried,  but 
the  following  statement  of  facts  was  agreed  on  by  the  counsel  on  both  sides,  which 
the  Lord  Chief  Baron  reported  as  having  been  pi-oved  : 

[19th  Novemb.] — "That  Mr.  John  Abbott,  the  defendant,  is  a  licenced  auctioneer, 
and  executed  the  bond  in  the  pleadings  in  this  cause  mentioned.     That,  on  1st  August 

*  The  officer  certified  that  the  service  was  regular. 
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1813,  tbe  defendant  gave  the  annexed  notice*'  and  catalogue  to  the  proper  officer  of 
Excise,  of  an  auction  sale,  to  be  held  by  him  at  West  Cowes,  in  the  Isle  of  Wight,  on  the 
4th  [179]  August  1813.  That  the  sale  took  place  on  the  day  mentioned  in  such  notice, 
when  the  propeity  in  the  pleadings  mentioned,  was  sold  at  auction  by  the  defendant,  to 
the  liighest  bidder,  forthe  sum  of  8001.  That  on  the  'ilst  September  1813,thedefendant 
.iccounted  foi-  this  sale  in  London,  with  the  proper  officer  of  Excise,  Ijy  delivering  the 
annexed  printed  copy  of  the  particulars  of  sale,  and  writing  theieon,  "sold  for  8001." 
That  the  defendant,  at  the  same  time,  made  before  the  proper  officer  the  usual 
affidavit.  That  such  particulars,  so  delivered  liy  the  defendant,  were,  at  the  time  of 
such  delivei-y,  endorsed  *-  by  the  certiiicatc  of  the  assignees,  hereinafter  mentioned, 
appearing  thereon.     That  the  auction  duty  on  such  .sale  was,  on  the  4th  November 

1814,  demanded  of  the  defendant  by  the  Commissioners  of  Excise,  under  the  following 
circiunstances  : — That  the  property  in  the  pleadings  mentioned,  and  sold  by  the 
defendant  at  auction,  were  purchased  by  John  Gely,  on  10th  October  1799,  and  were, 
by  indentures  of  lease  and  release,  conveyed  to  the  use  of  Thomas  Sewell,  his  executor.s, 
.administrators  and  assigns,  for  the  life  of  the  said  John  Gely,  in  trust;  nevertheless, 
for  the  said  John  Gely  and  his  assigns,  for  the  term  of  his  life,  [180]  and,  to  prevent 
dower,  with  remainder  to  the  use  of  the  .said  John  Goly,  his  heirs  and  assigns,  for 
ever.  That  by  an  indenture,  dated  the  4th  day  of  April  1810,  the  same  premises 
were  demised,  by  the  said  John  Uely  and  Thomas  Sewell,  to  Thomas  Godsell,  his 
executoi's,  administrators  and  assigns,  foi-  a  term  of  1000  years,  to  secure  -1001.  and 
interest,  with  a  proviso  and  covenant  foi-  redemption,  on  payment  of  such  4001.  and 
interest,  on  the  4th  day  of  October  1810.  That  on  4th  April  1811,  by  a  further 
indenture,  the  same  premises  were  charged  by  the  said  John  Gely  with  a  further  sum 
of  1301.  and  interest,  to  the  said  Thomas  Godsell,  of  which  indenture  the  said  John 
Gely,  for  himself,  his  heirs,  executors  and  administrators,  did  covenant  and  agree  with 
the  said  Thomas  Godsell,  his  executors,  administi'ators  and  assigns,  that  the  said 
indenture  of  demise,  by  way  of  mortgage,  and  the  said  premises,  and  also  the  title 
deeds,  evidences,  writings  and  muniments  of  title  of  and  concci'uing  the  same,  should 
from  thenceforth  stand,  remain,  continue  and  be  charged  and  chargeable  with  and  be 
a  security  for  the  payment  of  the  fin-ther  sum  of  1301.  with  interest;  and  that  neither 
the  said  John  (^ely  or  his  heirs,  or  any  other  person  or  pei'sons  then  claiming,  or 
therefore  to  elain,  from,  by,  oi-  under  him  or  his  heirs,  or  any  other  person  or  peisons 
whomsoevei',  should  or  might  have  oi-  claim,  or  lie  entitled  to  have  or  claim  any  right, 
title  or  interest,  in  law  oi'  eijuity,  of,  in,  or  to  the  same  pi'cmises,  or  any  part  or  pai'cel 
thereof,  or  to  the  said  title  deeds,  evidences,  writings,  and  muniments  of  title,  or  any 
of  them,  until  such  sum  of  [181]  1301.  with  interest,  and  also  the  said  sum  of  4001. 
with  interest,  should  also  be  fully  paid  and  satisKed  to  the  said  Thomas  (Todsell. 
That  on  the  18th  April  181  "J,  a  commission  of  bankrupt  was  Lssued  against  the  said 
John  Gely,  under  which  he  was  didy  declared  a  bankrupt;  and  that  IJeujamin  Mew 
an<i  \\'illiam  Spickerncll  were  chosen  and  ap[)ointed  assignees  of  his  estate  and  effects. 

That,  on  the  2d  June  liS12,  an  assiginiient  was  made  by  the  Commissioners  to  such 
assignees,  under  the  said  bankrujitcy,  of  the  estate,  right,  and  interest  of  the  bank- 
rupt in  the  saiii  premises,  and  of  other  his  estates  and  eilbcts,  sid)ject  to  such  mortgage 
or  moitgages,  and  other  charges  and  incunibiauces,  as  the  same  were  legally  charged 
witii  and  liable  to.  That  the  l)aid<ru])t  continued  in  possession  until  the  time  of  the 
bankruptcy,  and  that  the  piemises  were  put  up  to  .sale,  and  .sold  by  order  of  tiie 
assignees.  That,  on  31st  December  1813,  after  the  sale  before  mentioned,  the  .said 
promises  were  conveyed  to  the  purchaser  in  consideration  of  8001.  of  which  6021.  12s. 

*'  "  West  Cowes,  Isle  of  Wight. — To  be  sold  by  auction,  by  Messrs.  Hriggs  and 
Abliott,  by  order  of  the  assignees  of  John  (ieley,  at  the  Vine  inn.  West  Cowes,  on 
Wednesday,  4th  August  181.3,  at  two  o'clock  in  the  afternoon,  a  freehold  close  of 
meadow  land,  with  a  labourei's  cottage  thereon  erected,  situate  near  \\'ost  Cowes 
aforesaid,  containing  about  four  acres,  late  in  the  occupation  of  John  Geley." 

*'-  I'-udorsemcnt : — "We  humbly  certify,  the  Ian  I,  as  spcciticd  Iti  this  particular, 
was  the  pro])orty  of  Mr.  John  Gcley  at  the  time  of  issuing  out  a  commission  of  bank- 
rn[)t  ag.iinst  him,  and  was  sold  for  liie  lienelit  of  his  creditors. — As  witness  our  hands 
this  Ith  day  of  August  1.S13. 

"  Wm.  Sl'l(^KKUNEI,l,,\  .      •      „^>. 

"  Witness,  F.  Worsley.  "Ben.  Mew,  | Assignees. 
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were  paid  to  tho  said  Thomas  Godsoli,  for  principal  and  interest  due  to  him  upon  his 
aforesaid  mortgages,  n\>o[\  which  he  assigned  the  aforesaid  term  of  1000  years  to  the 
purchaser ;  and  Thomas  Sewell,  the  trustee  of  John  Gely,  conveyed  his  right  and 
interest  in  the  premises  to  the  purchaser,  and  1971.  8s.,  the  residue  of  the  sum  of 
SOOL,  was  paid  to  Messrs.  Mew  &  Spickernell,  the  assignees  of  the  bankrupt,  and 
they,  in  consideration  thereof,  conveyed  also  their  right  and  interest  to  the  purchaser. 
That  the  defendant  having  refused  payment  of  duty  upon  this  auction,  [182]  con- 
tending that,  under  the  circumstances,  no  duty  was  payable,  the  scire  facias,  mentioned 
in  the  pleadings  in  this  cause,  was  issued  against  the  defendant. 

The  Solicitor  General,  Dauncey,  Clarke,  and  Walton,  now  shewed  cause.  They 
stated  the  main  question  to  be,  Whether,  under  the  circumstances  of  this  case,  the 
subject  matter  of  the  sale  by  auction,  to  recover  the  duty  on  which  this  proceeding 
was  founded,  w^as  liable,  as  having  been  so  sold,  to  the  dutv  imposed  on  sales  by 
auction,  by  the  19  Geo.  III.  ch.  56"? 

By  the  43  Geo.  III.  ch.  69,  Sched.  A.  (Excise  Consolidation  Act)  a  duty  of  6d.  in 
the  pound  is  imposed  on  "  any  sale  at  auction  of  any  interest,  in  possession  or  rever- 
sion, in  any  freehold,  customary,  copyhold,  or  leasehold  lands,  tenements  or  heredita- 
ments, &c.  &c."  But  then  the  15  sect.  (!9  Geo.  III.)  provides,  and  enacts,  that 
"  nothing  in  this,  or  in  the  said  recited  act  contained,  shall  extend,  or  be  construed  to 
extend,  to  charge  with  the  said  rate  or  dutj',  any  estate,  goods  or  chattels  sold  at 
auction,  under  the  authority  of  any  sherirt'or  under-sheriff,  for  the  benefit  of  creditors, 
in  execution  of  any  judgment  had  or  obtained,  or  any  estate  or  effects  of  bankrupts, 
sold  by  order  of  the  assignee  or  assignees  under  any  commission  of  bankruptcy." 
Unless,  therefore,  the  subject  matter  of  the  present  sale  can  be  brought  within  this 
provision  it  is,  as  the  Crown  contends,  clearly  liable  to  the  auction  duty. 

[183]  The  argument  then  will  be  reduced  to  the  single  question.  Whether  that 
which  has  been  so  sold  by  the  defendant,  was,  or  was  not,  at  the  time  of  commission 
issuing,  the  estate  of  the  bankrupt  ? 

On  that  point  there  is  to  be  found  a  very  high  authority,  in  a  decision  at  nisi  prius, 
which  bears  strongly  on  this  question,  and  is  itself  decisive  of  the  point.  That  is  the 
c.-ise  of  Coare  v.  Creed  (2  Espinasse,  699).  The  action  was  assumpsit  for  money  had 
and  received,  and  was  brought  against  the  defendant,  an  auctioneer,  to  recover  a 
deposit,  made  by  a  purchaser,  on  the  sale  of  an  estate.  One  Palin  had  mortgaged  the 
estate  to  the  plaintitJ',  and  having  subsequently  become  bankrupt,  it  was  put  up  to  be 
sold.  By  an  order  made  by  the  Lord  Chancellor,  it  is  decreed,  that  "  all  the  estates 
of  a  bankrupt  in  mortgage,  shall  be  sold  before  the  commissioners."  The  sale  in 
question  had  been  made  before  the  commissioners  acting  under  the  commission  against 
Palin,  by  the  defendant  as  auctioneer;  and  the  sum  of  651.,  for  which  the  action  was 
brought,  had  been  paid  as  a  deposit. — The  defendant  paid  into  Court  451.  lOs.  and 
claimed  a  right  to  deduct  the  remainder  for  the  auction  duty,  and  one  guinea  for  his 
trouble.  The  plaintiff  relied  on  the  15  sec.  of  the  19  Geo.  III.,  and  contended  that  the 
sale  being  of  a  bankrupt's  effects,  was  not  liable  to  the  duty.  The  defendant  pleaded 
that,  as  auctioneer,  he  was  bound  to  pay  over  the  duty  to  the  collector ;  and  insisted, 
that  the  sale,  being  on  the  part  of  the  mortgagee,  was  [184]  not  the  estate  of  the  bank- 
rupt, and  therefore  liable  to  the  auction  duty  which  he  had  so  paid.  Lord  Kenyon 
was  of  opinion,  that  the  estate  was  liable  to  the  auction  duty,  and  directed  the  jury  to 
Mnd  a  verdict  for  the  defendant,  which  they  did.  That  ease  establishes  that  the  sale 
of  an  estate,  mortgaged  by  a  bankrupt,  is  not  a  sale  of  the  bona  fide  property  of  the 
bankrupt,  and,  consequently,  not  of  such  property  as  this  statute  meant  to  protect 
from  the  duty,  that  is,  property  out  of  the  sale  of  which  creditors,  under  an  execution 
or  a  commission,  would  lie  entitled  to  be  paid  a  dividend — such  alone  was  the  property 
intended  to  be  relieved  from  the  duty.  That  intention  is  further  supported  by  the 
15th  section,  which,  for  the  better  preventing  fraud.^,  enacts  (after  a  similar  enactment 
respecting  estates,  goods,  &c.  sold  under  an  execution)  "that  every  auctioneer  who 
shall  be  employed  by  the  assignees  under  any  commission  of  bankruptcy,  to  sell  the 
effects  of  any  bankrupt,  shall  likewise  specify  and  enumerate  in  the  catalogue,  to  be  by 
him  delivered,  the  particular  goods  and  effects  then  to  be  sold,  and  the  assignees,  or  the 
assignee,  if  only  one  under  such  commission,  shall  subscribe  and  sign  such  catalogue, 
and  certify,  at  the  foot  thereof,  that  all  and  every  the  estates,  goods,  chattels  and 
effects,  in  such  catalogue  respectively  specified  and  enumerated,  were  really  and  truly 
the  property  of  the  said  bankrupt  at  the  time  of  suing  forth  the  said  commission."     It 
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concliKles  by  imposing  a  penalty  of  501.  on  every  offence  of  permitting  to  lie  iuserLed 
in  such  eatalogue  any  other  estate,  goods,  Ac.  than  should  bo  really  and  [185]  truly 
the  property  of  the  debtor  or  bankiupt.  Everywhere  the  statute  contemplates 
properly  only  as  is  really  and  truly  the  property  of  the  bankrupt. 

In  this  case,  the  equity  of  redemption  was  the  only  property  which  the  bankrupt 
had  in  the  subject  of  sale,  or  could  himself  sell ;  but  the  whole  has  been  sold,  and  the 
mortgagee  has  been  satisfied  ;  and  shall  ho  not  pay  the  auction  duty  on  a  sale  l>y 
which  he  is  Ijenefited  ?  The  sale  of  the  whole  has  most  probably  been  more  advan- 
tageous in  increasing  the  purchase  money,  than  it  would  have  been  to  have  sold  either 
the  ecpiity  of  redemption,  or  the  mortgage  term  alone  ;  and  if  so,  neither  party  should 
hesitate  to  pay  the  duty  on  the  mode  of  sale  which  has  lienefited  both. 

Nor  does  it  affect  this  case,  that  the  nature  of  the  liankiupt's  interest  may  lie 
greater  or  higher  than  that  of  the  mortgagee  ;  and  whether  it  be  real  property,  or  a 
chattel  in  one  or  the  other,  is  a  consideration  out  of  the  present  question,  which 
leads  merely  to  an  inquiry,  not  of  the  quality,  but  of  the  quantity  of  the  bankrupt's 
interest. 

Now  the  bankrupt  and  the  incumbrancer  have  distinct  and  separate  estates  in  the 
property  :  both  are  the  subject  of  sale,  and  each  might  have  been  sold  independently 
of  the  othei-,  and  for  the  Ijenefit  of  either  alone.  There  could  be  no  doubt,  if  the  mort- 
gagee had  sold  his  term  by  auction,  that  that  sale  would  have  been  liable,  as  much  as 
the  adjoining  land  of  a  third  ])erson  would  have  been,  if  it  [186]  had,  for  the  accom- 
modation of  this  lot,  and  for  advancing  the  sale  of  it,  been  put  up  and  sold  with  it. 
The  mortgagee  is  not  to  bo  protected,  then,  under  colour  of  a  sale  of  the  property  of 
the  bankrupt  mortgagor ;  for  if  that  could  be  done,  it  would  bo  an  effectual  means  of 
evading  the  auction  duty  whenever  there  were  parties  to  collude,  which  might  be 
whenever  there  were  parties  in  the  situation  of  these.  In  this  instance,  too,  the  actual 
interest  of  the  bankrupt  was  a  mere  tritle,  compared  with  that  of  the  mortgagor  ;  and 
yet,  because  so  slender  an  interest  happens  to  be  sold  at  the  same  time,  it  is  contended, 
that  the  greater  and  more  valuable  subject  matter  of  the  sale  is  to  be  exonerated  from 
the  duty. 

Hacl  the  assignees  paid  off  the  mortgage-money,  then  a  question  might  have  arisen  ; 
at  present,  they  have  undertaken  to  sell  the  whole :  the  whole  was  not  the  property 
of  the  Viankrupt  at  the  time  of  issuing  the  commission,  and  therefore  not  within  the 
exemption  ;  consequently,  the  auctioneer  is  liable  for  the  whole  amount  of  the  duty  on 
the  sale. 

Oasclec  and  Pollock,  F.  for  the  defendant,  admitted  that  if  the  law  was  against 
them,  the  certificate  of  the  assignees  would  be  nugatory  ;  but  contended,  that  the 
estate  which  had  been  sold  was  literally  the  undoubted  estate  of  the  bankrupt,  at  the 
time  of  issuing  the  commission  and  the  sale.  lie  had  the  fee — the  freehold — the 
paramount  estate  in  the  property  :  it  was  entirely  his  in  equity,  while  the  mortgagee 
had  nothing  more  than  a  minor  interest  [187]  in  it,  subservient  to  that  of  the  baid<- 
rupt ;  of  which  interest  the  estate  of  the  mortgagor  might  at  any  time  be  discharged 
and  exonerated,  by  the  payment  of  the  piincipal  and  interest  due  on  the  mortgage, 
and  tiiat  wilho\it  re(|uiring  the  .issent  oi-  concuircnce  of  the  mortgagee. 

Then  it  was  sold  by  ordci'  of  the  bankrupt's  assignees,  as  the  property  of  the 
bankrupt,  without  any  consentaneous  concurrence  on  tlic  part  of  the  nioitgagec,  who 
could  not  in  any  manner  interfere  eU'ectually  to  ])revent  the  sale,  and  who  would  bo 
eom])(^llal)le,  on  lender  of  what  would  lie  due  to  him  at  the  expiration  of  six  months 
after  notice,  to  join  in  executing  an  assurance  to  a  purchasoi';  and  six  months  would 
have  elapsed  by  the  time  this  sale  could  have  been  complotod.  His  assent  was  not 
necessary  to  j)erfeet  the  sale,  nor  could  his  dissent  have  obstructed  it.  The  property 
was  still  the  bankrupt's,  although  the  mortgagee  had  an  interest  in  it,  and  a  lion  on 
it.  There  is  a  sti'ong  case  on  that  point  in  Atkyns,  (I'JIh.  and  Mary  Caslioine  v.  Scurfc 
awl  Itmlix)  (1  Atkyns,  (iO;^),  the  subsl.uice  of  which  is  this:— The  father  of  t'le 
plaint  ill's,  devised  to  Anne  his  daughter,  the  plaintill's'  eldest  sister,  all  his  estate,  free- 
hold and  copyhold,  in  fee,  charged  with  2001.  apiece  to  the  pliinlili's.  Anne,  after 
her  father's  death,  possessed  the  several  estates,  and  afterwards  intermarried  with  tiie 
defendant  Inglis  ;  but  before  her  maniagc,  she  mortgaged  pari  [188]  of  the  freehold 
to  the  defendant  Scarfo  for  'JUOl.  Siie  died  soon  after  luM'  marriage,  leaving  a  son, 
who  died  without  issue.  The  (piestion  was.  Whether  the  defendant  Inglis  wa.s  entitled 
to  be  tenant  by  the  curtesy  to  the  estate  comprized  in  the  mortgage?     The  Master  of 
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the  Rolls  held,  that  he  was  not  entitled  to  be  the  tenant  liy  the  curtesy,  of  that  part 
of  the  premises  comprised  in  the  mortgage  :  but  the  Chancellor  was  totally  of  a 
dift'erent  opinion  ;  and,  on  giving  his  judgment,  said,  "  It  is  certain  the  mortgagee  is 
not  barely  a  trustee  to  the  mortgagor;  but  to  some  purposes,  videlicet,  with  regard 
to  the  inheritance,  he  certainly  is,  till  a  foreelosui'e."  In  this  case  the  mortgagee 
must  also  be  considered  as  merely  a  trustee  of  the  inheritance  for  the  mortgagor, 
whose  property,  till  foreclosure,  the  freehold  certainly  is.  His  Lordship,  proceeding 
in  his  judgment  on  that  case,  gives,  as  one  reason  of  his  decision,  that  an  equity  of 
redemption  has  always  been  considered  as  an  estate  in  the  land,  for  it  may  be  devised, 
&c. ;  and  adds,  "the  person,  therefore,  entitled  to  the  equity  of  redemption  is  con- 
sidered as  the  owner  of  the  land,  and  a  mortgage  in  fee  is  considered  as  personal 
assets : "  and  therefore  he  reversed  the  decree  of  the  Master  of  the  Kolls,  as  to  that 
part  of  it  which  held  the  defendant  not  to  be  tenant  by  the  curtesy. 

Noi'  is  it  ever  for  the  benefit  of  the  mortgagee  that  the  mortgaged  estate  is  sold  : 
he  must  be  paid  his  full  principal  and  interest,  if  the  estate  shall  produce  it,  and  that 
free  of  all  sort  of  deduction — expenses  of  sale — of  collecting  mesne  profits — of  repairs, 
and  all  [189]  incidental  charges.  He  can  acquire  no  advantage  by  the  sale  ;  on  the 
contrary,  he  might  be  a  loser.  This  sale  was  involuntary  on  his  part,  and  he  might 
have  been  totally  ignorant  of  it.  Then,  on  what  pretence  can  he  be  called  on  to  pay 
the  duty  ?  It  is  true,  he  consents  to  receive  his  principal  and  interest  due  on  the 
mortgage  after  the  estate  has  been  sold,  and  about  a  month  before  the  time  when  he 
might  have  been  compelled  to  take  it ;  but  such  an  act  is  no  proof  of  his  assent  to, 
still  less  of  his  moving  the  sale  :  nor  does  that  conduce  to  his  benefit ;  for  he  gains 
nothing  by  receiving  his  money  sooner  than  he  might  have  been  obliged,  by  adopting 
the  proper  course,  to  accept  it. 

The  doctrine  said  to  be  held  by  Lord  Kenyon,  in  the  case  of  Coarc  v.  Creed,  would 
totally  do  away  the  object  of  the  statute,  the  spirit,  if  not  the  letter  of  which  would 
be  contravened  by  such  a  construction  ;  for  in  many  instances  the  duty  woidd  fall 
ultimately  on  the  creditors,  for  whose  benefit  the  exemption  was  intended  to  operate. 
Suppose  this  estate  had  sold  for  considerably  less  than  the  mortgage-money  due  at 
the  time  of  issuing  the  commission,  the  mortgagee  would  in  that  case  be  entitled  to 
prove  under  the  commission  for  the  amount  of  the  deficiency,  which  would  be  so 
much  the  greater  as  the  produce  of  the  sale  of  the  estate  would  have  been  less,  by 
i-eason  of  the  deduction  of  the  auction  duty ;  for  the  net  produce  of  the  sale-money 
would  be  all  that  would  be  payable  to  the  creditor. 

[190]  In  the  case  of  pei'sonal  property  pledged  by  a  baidvi'upt,  for  less  than  its 
value,  to  secure  money,  that  undoubtedly  would  still  be  the  actual  property  of  the 
bankrupt,  notwithstanding  the  lien  of  the  pawnbroker;  and  if  sold,  by  order  of  the 
assignees,  would  be  sold  as  the  property  of  the  bankrupt,  and  not  as  the  property  of 
the  pawnbroker.  The  same  might  be  said  of  goods  warehoused  in  the  London  Docks, 
which  if  sold  by  assignees  of  the  bankrupt,  to  whom  they  had  belonged,  they  would 
be  sold  as  his  goods,  and  not  as  those  of  the  company  having  a  lien  on  them  for  ware- 
housing. If  the  assignees  are  liable  to  the  auction  duty  on  this  sale,  they  would  also 
be  liable  if  it  were  a  case  of  penalty  proceeded  for  in  default  of  payment ;  and  surely 
that  can  hardly  be  contended. 

There  is  no  injury  done  to  the  Crown,  or  loss  sustained  by  the  levenue,  for  the 
redemption  of  the  mortgage  term,  before  the  sale  of  the  estate  by  the  assignees, 
would  have  entitled  them  to  sell  the  whole,  free  from  the  duty  :  and  where  is  the 
difference,  if,  for  the  benefit  of  a  bankrupt's  estate,  the  property  is  sold,  as  this  has 
been,  without  that  having  been  previously  done,  which  would  be  merely  a  formality  1 

It  was  then  pressed,  that  if  the  Court  should  be  ultimately  of  opinion  that  this 
sale  was  chargeable  with  the  auction  duty,  still  there  will  be  the  value  of  the  equity 
of  redemption  to  he  deducted ;  for  that,  undoubtedly,  was  the  propei-ty  of  the  bank- 
rupt, and  clearly  within  the  exception  of  the  statute. 

[191]  The  Solicitor  Ueneral,  in  reply,  submitted,  that  the  word  "  estate,"  in  the 
statute,  did  not  mean  the  ownership  of  the  land,  but  the  beneficial  interest  of  the 
bankrupt,  and  that,  in  truth,  was  all  which  they  could  sell ;  and  in  this  case,  he  had 
merely  the  equity  of  redemption.  If  the  bankrupt  had  been  entitled  to  an  undivided 
moiety,  that  would  not  have  sold  so  advantageously  as  the  whole  ;  but  should  the 
whole  lie  sold,  the  whole  must  pay  the  duty,  because  it  was  not  the  property  of  the 
bankiupt,  nor  could  it  have  been  so  certified  ;  and  the  auction eer  (for  the  onus  of  pay- 
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ment  falls  on  him  *)  must  have  paid  the  duty  on  the  whole.  It  would  be  the  fault  of 
the  assignees  so  to  blend  the  interest  of  the  bankrupt  with  that  of  other  persons,  as  to 
furnisli  opportunity  for  the  uonunitting  of  fraud  on  the  revenue,  which  would  be  often 
the  coii.sequence  of  such  confusion  ;  when  the  propei-  and  clear  course  would  have  l)eeii 
to  sell  what  the  bankrupt  hail,  and  no  more  ;  thereby  obviating  all  difficulty  and 
danger,  as  well  on  the  part  of  the  bankrupt's  creditors,  as  of  the  Crown  t.  If  those 
who  have  the  care  of  the  banki'upt's  interests,  do  not  take  [192j  due  means  to  protect 
them,  by  ;iscertaiuiug  and  describing  what  it  is  that  he  is  actually  entitled  to  sell,  it 
is  not  for  the  Crown  to  do  it.  Legal  and  equitable  interests  are  perfectly  distinct. 
Hero,  the  bankrupt  had  merely  an  equitable,  and  not  a  legal,  interest  in  the  estate 
sold. 

[193]  In  the  case  of  sale  of  personal  property  pledged  also  the  assignees  could 
only  sell  the  bankrupt's  qualified  inteiest  in  it,  and  subject  to  the  lien. 

As  to  the  distinction  tiiken  between  the  actual  estate  of  the  bankrupt  sold  (the 
equity  of  redemption)  and  the  claim  of  deduction  maile  on  the  amount  of  that  interest, 
that  is  not  a  question  foi'  the  Court  on  this  motion ;  but  must  be  the  subject  of 
consideration  on  an  application  for  the  allowance  of  such  a  claim,  to  be  m;ide  else- 
where. 

He  abstained  from  the  discussion  of  the  case  put,  of  the  estate  having  been 
previously  redeemed. 

Thomson,  Chief  Baron.  Unquestionably,  the  auctioneer  is  liable  to  the  payment 
of  the  duty  charged  on  this  sale  by  auction,  unless  he  can  shew  the  estate  to  be  within 
the  exception  of  the  act.  Now  he  has,  in  point  of  fact,  sold  the  whole,  without  any 
distinction  of  the  interest  of  the  bankrupt,  or  of  the  mortgagee.  It  was  sold  by  order 
of  the  assignees,  certainly  ;  but  all  that  they  had  a  right  to  sell  was  the  equity  of 
redemption  merely.  They  had  undoubtedly  a  right  to  redeem  the  mortgage,  and  thus 
make  the  estate  their  own  ;  and  had  they  done  so,  it  would  have  been  a  very  different 
question,  although  the  statute  enacts  that  the  assignees  shall  certify,  that  all  and 

*  19  Geo.  III.  e.  .56,  s.  7. 

t  By  sect.  Hi  it  is  enacted.  That  "every  auctioneer  who  shall  sell  at  auction  any 
estates,  goods  or  chattels  that  have  been  seized  by  any  shei'iff  oi'  under-sherill',  or  by 
ihuir  authority,  and  by  them  or  either  of  them  taken  for  the  bcnclit  of  creditors,  in 
execution  of  any  judgment  had  and  obtained,  shall  specify  and  eiuimerate  in  the  cata- 
logue by  him  to  be  delivered  under  the  directions  of  this  act,  as  well  the  particular 
esUtes  and  etiects  to  be  sold,  and  also  the  e.xact  sum  to  be  levied  under  such  execu- 
tion ;  and  the  sheriff'  or  under-sheriff  respectively  shall,  and  they  are  hereby  required 
to  subscribe  and  sign  every  such  catalogue,  and  to  certify  at  the  foot  thereof,  that  all 
and  every  the  estates,  gooils  and  effects  in  such  catalogue  respectively  spcciKed  and 
enumerated,  were  really  and  truly  the  property  of  the  person  against  whom  such 
judgment  w<is  had  and  obtained,  anil  that  the  .same  and  every  part  thereof  were 
iielually  seized  in  execution  of  the  same  judgment ;  and  every  auctioneer  who  shall 
be  employed  by  the  assignees  under  any  commission  of  b.mki'uptcy,  to  sell  the  ellects 
of  any  bankrupt,  shall  hkewise  specify  and  enumerate  in  the  catalogue  to  be  by  him 
ilelivered  as  aforesaid,  the  particular  goods  and  effects  then  to  be  sold  ;  and  the 
assignees  or  a,ssignec,  if  only  one  under  such  commission  shall,  and  he  and  they  is  and 
are  hereby  reipiired  to  subscribe  and  sign  such  catalogue,  and  to  certify  at  the  foot 
thereof,  that  all  and  every  the  estates,  goods,  chattels  and  ellects  iti  such  catalogue 
respectively  specilied  and  enumerated,  were  really  and  truly  the  property  of  the  said 
bankrupt  at  the  time  of  suing  forth  the  .s.iid  commission  ;  which  lespective  cata- 
logue so  signed  and  certified  as  aforesaid,  shall  be  [jroduced  by  every  such  auctioneer 
to  the  person  to  whom  such  auctioneer  is  by  this  act  directed  to  deliver  his  .account, 
befoie  such  auctioneer-  shall  be  permitted  to  pass  his  account,  or  to  have  the  same 
allowed  ;  and  if  such  shcritl',  under-slicriff,  assignee  or  a,ssignees  rospeetivelv  sh.-dl 
insert,  or  sulVer  (jr  permit  to  lie  inserted  in  any  such  catalogue  so  to  be  subscribed, 
signed  and  ccrlilied  as  aforesaid,  any  estate,  goods,  chattels  or  effects  whatsoever, 
other  than  such  as  were  really  ;ui(l  truly  the  property  of  the  deiitor  or  debtors,  bank- 
rupt or  bankrupts  ,is  aforesaid  respectively  ;  or  if  any  sherilV  or  under-shcrill'  shall 
omit  or  neglect  to  certify  on  such  catalogue  the  true  sum  to  be  levied,  or  shall  certify 
thereon  any  false  sum  to  be  levied,  then  and  in  every  such  case  the  party  offending 
shall,  for  every  such  offence  respectively,  forfeit  and  lose  the  sum  of  twenty  jiouuds." 
Ex.  Dtv.  II.— 8* 
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every  the  estates,  goods,  &c.  specified  in  the  catalogue,  \veie  leally  and  tiiily  the 
property  of  the  bankrupt  at  the  time  of  suing  forth  the  commission.  It  is  not  neces- 
sary, however,  at  present,  to  consider  that  question.  They  might  also  have  ordered 
[194]  the  equity  of  redemption  only  to  have  been  put  up,  and  that  would  certainly 
have  brought  it  within  the  excepted  cases.  The  meaning  of  the  exception  is,  that 
the  produce  of  that  property  which  would  go,  when  sold,  to  the  satisfaction  of  creditors, 
should  not  be  liable  to  the  duty,  as  matter  of  commiseration  ;  and  in  this  case  that 
was  merely  the  produce  of  the  sale  of  the  equity  of  redemption.  If  the  assignees 
could  have  ordered  an  absolute  sale  of  the  whole  estate  in  this  way,  they  might  have 
done  the  same  thing  if  the  bankrupt  had  been  entitled  to  an  undivided  share,  how- 
ever small,  in  the  same  estate,  in  common  with  other  persons ;  and  in  that  case,  can 
there  be  any  doubt  that  the  pi'oduce  of  the  sale  would  have  been  liable  to  duty  1  I 
think  not. 

As  to  the  hardship  of  the  case,  all  that  might  have  been  avoided  (as  has  been 
suggested  by  the  Attorney  General)  by  pui'suing  the  clear  course  pointed  out  by  the 
act,  for  the  express  purpose  of  preventing  confusion  and  fraud. 

The  defendant  has,  therefore,  not  brought  himself  within  the  exception  provided 
by  the  act,  and  he  is  therefore  liable  to  the  whole  duty  chargeable  on  the  amount  of 
the  produce  of  this  sale.  Whether  any  fa^'our  may  be  shewn  as  to  allowing  a  deduc- 
tion to  be  made  of  any  part  of  that  duty,  in  consideration  of  the  ecjuity  of  redemption, 
thai   ■)  not  for  us  to  say. 

'..RAHAJI,  Baron.  The  general  policy  of  the  act  is  quite  clear,  and  this  clause  is 
only  rpplicable  [195]  to  the  exemption  of  the  convertible  estate  and  ett'ects  of  a  bank- 
rupt .so  sold,  and  to  those  alone  ;  and  it  is  incumbent  on  the  assignees  to  ascertain  of 
what  they  consist.  Nothing  is  plainer  than  the  common  distinction  in  equity  between 
the  interests  of  a  mortgagor  and  of  a  mortgagee, — between  the  legal  and  equitable 
estate.  It  is  a  frequent  practice  to  direct  a  sale  of  an  equity  of  redemption  alone,  and 
that  is  what  the  assignees  should  have  done  here.  It  is  not  important  whether  the 
mortgagee's  a.ssent  was  expressed  or  implied.  The  assignees  chose  to  sell  the  whole, 
and  may  have  pledged  themselves  to  make  a  title  to  the  puT-chaser ;  and  if,  in  doing 
so,  they  take  upon  themselves  to  sell  the  property  unincumbered,  for  their  greater 
advantage,  they  must  do  it  with  all  its  consequences. 

In  the  case  of  pledges  of  personal  goods,  the  property  is  substantially  in  those 
who  have  the  rightful  possession.  In  this  instance,  I  am  clearly  of  opinion,  that  the 
assignees  have  made  themselves  liable  to  pay  the  duty. 

Wood,  Baron,  absent. 

Richards,  Baron,  of  the  same  opinion.  The  bankrupt  was,  at  the  date  of  the 
commission,  seised  in  fee  of  the  estate  in  question,  subject  to  the  mortgage  ;  the 
mortgagee  ha\'ing  the  legal  estate,  and  the  bankrupt,  only  the  equity  of  redemption  : 
and  while  the  mortgagee  has  a  term  of  lOUO  years  as  a  security,  I  cannot  understand 
that  he  had  not  the  property ;  and  if  he  had,  the  mortgagor  had  not.  [196]  Their 
interests  are  perfectly  distinct,  and  that  distinction  is  very  familiar  to  Courts  of 
equity.  The  mortgagee  is  not,  in  any  respect,  under  the  control  of  the  mortgagor ; 
nor  could  he  be  compelled  to  receive  his  money,  even  at  the  expiration  of  six  months 
notice ;  for  then  he  might  have  driven  the  mortgagor  into  equity  to  redeem  the 
estate.  It  is  frequently  of  great  advantage  to  both  mortgagor  and  mortgagee,  that 
the  estate  should  be  sold  free  of  the  incumbrance  ;  the  former,  if  he  wants  his  money, 
gets  it  sooner,  and  the  latter  sells  his  estate  better :  then,  why  should  they  have  the 
benefit  of  the  exemption  ?  The  case  which  was  put  of  a  sale  by  a  tenant  in  common, 
is  stiongly  in  point.  Another  case  is  that  of  a  bankrupt  having  a  reversionary 
interest,  and  his  assignees  should  sell  the  whole  :  it  would  be  no  ground  of  exemption, 
under  this  statute,  that  the  tenant  for  life  should  concur  with  him  to  make  a  title 
presently  to  the  whole  estate :  could  it  be  said  that  the  assignees,  in  that  ease,  were 
selling  the  property  of  the  bankrupt?  And  where  is  the  dift'erence  between  such  a 
case  and  the  present  .' 

I  am  clearly  of  opinion,  therefore,  that  the  auctioneer  has  become  liable  to  the 
duty  charged  on  sales  of  estates  by  auction,  and  that  the  present  case  is  not  within 
the  exception. 

As  to  the  hardship, — that  must  always  give  way  to  the  circumstances  of  the 
particular  case ;  that  is  a  subject  matter  for  arrangement  among  the  parties  them- 
selves.   The  disposal  of  property  is  often  subjected  to  various  unforeseen  inconveniences, 
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which  [197]  cannot  be  remedied.  If  the  mortgagee  had  sold  his  mortgrage  by  auction, 
he  wuuKi  ha\c  become  liable  to  pay  the  duty,  although  the  sale  had  not  proved 
siitHciently  pioductive  to  .sati.sfy  his  debt.  If  wc  should  decide  that  this  sale  was  not 
liable  to  the  duty,  we  should  hold  out  an  cncoufagement  to  collusion  between  bank- 
rupts and  nioi'tgagees,  by  which  the  revenue  might  l)e  enormously  defrauded. 
According  to  my  constr\Rtion  of  this  statute,  I  think  we  ought  to  discharge  the  rule. 
Rule  discharged. 

KiCHAKDS,  Gent,  one,  «fec.,  and  Another  r.  Setkee.  Wednesday,  iOth  November 
1816. — If  a  plea  in  abatement  be  not  supported  by  a  proper  afhdavit,  the  plaintiff 
may  sign  judgment  immediately. — A  mistake  in  the  jjarties  of  the  suit,  in  the 
title  to  such  an  affidavit,  lenders  it  insufficient  to  support  the  plea,  although  it 
refer  expi'essl}'  to  the  ainiexed  plea,  in  which  the  title  of  the  cause  is  right. — 
(^uerc, — Whether  an  attorney  of  another  Court  is  entitled  to  plead  his  privilege 
in  .abatement,  against  the  privilege  of  the  officers  of  this  Court. — The  Court  will 
not  permit  cause  to  be  shewn,  before  the  day  for  which  the  rule  is  drawn  up,  for 
the  sake  of  enaljling  the  party  to  save  the  Term. — 8ed  quere,  if  that  be  suggested 
ut  the  time  of  the  application. — Nor  will  they  impose  terms  with  a  view  to 
expedite  the  execution  of  a  writ  of  itupiiiy. 

Dauncey  and  Jones,  1).  I'',  now  shewed  cause  against  a  rule  which  had  been 
obtiiined  by  Owen,  the  16th  instant,  for  setting  aside  the  interlocutory  judgment, 
(which  had  been  signed  in  this  cause  in  flufault  of  plea,)  for  irregularity,  with  costs. 

[198]  [The  rule  having  been  drawn  up  for  the  19th,  the  plaintiffs' Counsel  claimed 
a  right  to  shew  cause  against  the  rule,  on  the  day  following  that  on  which  it  was 
obtained,  to  save  the  term  ;  which  was  opposed,  and  the  Court  said,  that  till  the  day 
after  it  could  not  be  moved  to  make  the  rule  absolute  ;  nor  could  they  decide  to-day 
ex  parte,  and  to-morrow  liear  the  other  side.  It  is  contrary  to  pi-aetice  to  allow  cause 
to  l)e  shewn  till  the  daj'  aftei'  that  for  which  the  lule  is  drawn  up. 

.Jones  then  applied  that  conditions  might  be  imposed,  to  all'ord  the  [)laintill'  the 
advantage  he  would  have  had  of  executing  his  writ  of  inquiiy  if  the  rule  had  not  been 
obtained,  and  to  obviate  the  consequences  of  the  intermediate  delay  ;  but  the  Court 
refiLsed  the  application.] 

The  defendant,  who  w.-is  an  attorney  of  the  Court  of  Kitig's  Bench,  was  sued  as 
the  acceptor  of  a  bill  of  exchange  by  the  plaintiffs,  who  were  indorsees.  The  process, 
which  was  a  venire  facias  ad  respondendum,  described  the  plaintiffs  as  Stephen 
Kichards,  gent,  one  of  the  six  clerks  of  Honjaniin  I'ricc,  gent,  one  of  the  swoiii  clerks 
in  the  OIHce  of  Pleas  in  our  said  Exchequer,  and  Charles  Clarke : — and  was  return- 
al>le  the  Oth  November.  On  the  7th  November,  notice  of  declaration  de  bene  esse 
(to  ])lead  in  eight  days)  was  regularly  served,  judgment  was  signed  on  the  11th,  and 
notice  of  inquiry  serxed  on  the  12th. 

The  defenilant's  allida\  it,  on  which  the  lule  was  granted,  stated  that  he  was  served 
with  notice  of  [199j  declaration  on  the  7th  November, — that  on  the  !Hh  he  tiled  a 
ple.i  of  privilege,  as  an  attorney  of  the  Court  of  King's  IJench,  and  ,in  alhdavit  of 
verilication. 

On  shewing  cause,  it  was  submitted  that,  notwithstaudiug  (he  defendant  had 
oiigiuiilly  till  the  l.jth  to  ])lead,  yet,  by  having  put  in  a  bad  plea,  he  had  waived  liis 
time,  and  the  plaintitl' became  entitled  to  sign  judirment  instantcr.  llmwloii  v.  I'aiino 
(1  T.  K.  689). 

As  to  the  validity  of  the  plea,  the  plaintiffs'  Counsel  tnged,  first,  that  the  affidavit 
of  verification  was  a  nullity,  because  it  was  entitled  in  a  cause  of  8te])hen  Kichards, 
gent,  one  of  the  six  clerks  of  B.  Price,  gent,  one  of  the  sworn  clerks  in  the  office  of 
Pleas,  in  the  Court  of  K.^ehecpier  at  Westminster,  plaintill's,  and  Henry  Setree 
<lefendant :  wheieas,  the  true  title  of  the  cause  was,  as  given  in  the  atHdavit,  with  — 
"and  Charles  Clarke  jilaintitr."  All  alHdavits  shouhl  he  eiititleil,  and  as  of  their 
proper  cause  (Tidd's  Practice,  p.  •t9()  (.jth  ed.)).  Secondly,  th.it  the  plea  of  privilege, 
which,  as  a  dilatory  plea,  w.is  to  be  received  with  strictness.  Itohimim  v.  Moon 
<5  T.  \\.  -ISiS),  w.is  superseded  l)y  the  iilaintilV's  privilege  in  this  Coint,  as  theie  could 
be  no  i)rivilege  pleaded  against  [irivilege,  Lunikr  v.  ' 'o/:a///i  (Barnes,  4-1) ;  and  when- 
ever a  i)lca  may  be  treated  [200]  as  a  nullitv,  the  plaintiiv  mav  sign  judgment,  G^aij 
V.  Sydnclj\i  Bos.  &  Pul.  .•i9.j),  Ludhaii  v.  Mavkidh  (5  T.  U.  661). 
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Owen,  in  support  of  the  rule,  submitted  that  the  objection  taken  to  the  title  of 
the  atlidavit,  being  a  mere  clerical  error,  was  not  a  fatal  defect,  particularly  as  the 
athdavit  itself,  which  is  attached  to  the  plea,  removes  any  apparent  uncertainty,  by 
its  express  reference  to  the  plea  and  the  cause.  The  language  of  it  is,  that  "  Henry 
Setree,  one  of  the  attoruies  of  our  Lord  the  King,  before  the  King  himself,  the 
defendant  in  this  cause,  maketh  oath  and  saith,  that  the  plea,  hereunto  annexed,  is 
true  in  substance  and  in  fact ; "  so  that  there  could  be  no  doubt  about  the  identity  of 
the  cause  in  which  the  affidavit  is  made  It  has  been  recently  established,  that  where 
the  cause,  relating  to  which  an  affidavit  has  been  tiled,  can  be  sufficiently  asceitained, 
by  reference  to  it  in  the  body  of  the  affidavit,  so  as  to  admit  of  an  indictment  for 
perjury,  it  will  be  enough.  I'rince  v.  Nicholson  (5  Taunt.  333).  In  that  case,  which 
was  in  the  Common  Pleas,  the  affidavit  was  not  entitled  at  all,  but  as  it  referred  to 
the  annexed  plea ; — that  reference  was  held  to  supply  the  defect  of  title, — and  so, 
here,  the  same  reference  may  cure  the  same  defect,  on  the  same  pi-inciple  of  verba 
relata  videntur  in  esse. 

[Graham,  Baron,  expressed  some  doubt  of  the  point,  as  ruled  in  that  case. 

[201]  Thomson,  Chief  Baron.  Every  affidavit  made  in  the  course  of  a  cause, 
after  its  actual  commencement,  should  be  entitled  as  in  that  cau.se,  and  should  be 
correctly  entitled.] 

The  affidavit  is  incorporated  in  the  plea,  and  forms  a  part  of  it,  and  therefore  the 
title  might  be  rejected  altogether  as  surplusage. 

[The  ciuestiou  of  privilege  was  much  discussed,  but  the  Court  gave  no  opinion 
on  it.] 

Thomson,  Chief  Baron.  This  is  a  cjuestion  as  to  the  \'alidity  of  the  plea  of 
privilege,  which  has  been  pleaded  in  abatement.  There  is  no  objection  made  to  the 
form  ;  but  it  is  said  that  it  has  not  been  properly  supported,  by  the  affidavit  of  the 
truth  of  it,  which  is  required  in  all  pleas  of  abatement.  The  body  of  the  affidavit, 
too,  is  admitted  to  be  right  in  itself,  but  an  objection  is  made  to  the  title  of  it,  which 
is,  that  it  purports  to  have  been  made  in  another  cause  than  that  now  before  the 
Court.  [His  Lordship  stated  the  title  of  the  affidavit,  and  of  this  cause.]  Certainly, 
wherever  an  affidavit  is  made  in  a  suit  that  has  been  commenced,  it  ought  to  be 
entitled,  and  as  of  the  precise  cause  in  which  it  is  to  be  used. 

A  case  has  been  cited  where,  it  is  said,  the  Court  of  Common  Pleas  received  an 
affidavit  without  title,  because  the  Court  thought,  that  by  reference  from  the  body  of 
it,  the  title  of  the  cause  might  be  sup-[202j-plied  by  the  one  prefixed  to  the  annexed 
plea :  but  even  supposing  that  to  have  l:ieen  rightly  decided,  it  does  not  apply  to  the 
present  case ;  for  here,  a  specific  title  is  given  to  this  affidavit,  and  that  turns  out  to 
be  not  the  title  of  this  cause.  In  assigning  perjury,  it  must  be  shewn  that  there  was 
such  a  cause  pending  as  that  from  which  the  affidavit  takes  title. 

The  plea,  therefore,  was  insufficient,  for  want  of  a  proper  affidavit  in  support  of 
it.  So  that,  independent  of  the  other  question  on  the  validity  of  a  plea  of  pri\-ilege, 
which,  under  the  circumstances  of  this  case,  it  has  become  unnecessary  to  discu.ss, 
the  plea  was,  on  that  ground,  a  nullity,  and  the  plaintiti'  was  entitled  to  sign  his 
judgment  at  the  expiration  of  the  four  days. 

Graham,  Baron,  of  the  same  opinion.  It  is  necessary  that  every  affidavit  should 
carry  intrinsic  evidence  of  the  cause  in  which  it  is  used  :  but  the  title  to  this 
affidavit,  on  the  contrary,  shews  that  it  was  not  made  in  this  cause ;  and  one  made  in 
any  other  might  as  well  be  ottered  as  this.  I  also  cannot  think  that  the  case  cited 
from  the  Common  Pleas,  is  right,  on  the  point  which  it  goes  to  establish,  that  the 
defect  of  title  to  an  affidavit  may  be  supplied  by  reference. 

"Wood,  Baron,  absent. 

KicUAKD.s,  Baron.  The  objection,  that  the  pica  was  not  supported  In'  the  proper 
affidavit,  is  [203]  quite  sufficient  to  entitle  the  plaintiti'  to  sign  judgment.  Had  it 
been  necessaiy  to  go  into  the  other  point,  I  should  wish  to  see  the  record. 

Per  Curiam.     Kulc  dischaiged,  with  Costs. 

The  King  t\  M'Leod.  AVednesday,  liOth  November  1816. — The  bonds  given  by 
masters  of  vessels,  under  26  Geo.  III.  ch.  40,  are  continuing  bonds,  and  remain 
in  force  as  long  as  the  same  person  is  master  of  the  same  ship  ;  but  not  when  he 
becomes  master  of  any  other  vessel. — It  is  not  necessary,  therefore,  that  a  fresh 
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l)oiid  should  be  yixcn  on  every  voyage  made  by  the  vessel  while  in  liis  charge, 
for  the  same  bond  covers  all  voyages  made  in  her  by  him,  and  may  be  sued 
on  for  a  breach  of  the  conditions  during  any  one  or  more  of  them. — A  motion 
cannot  be  made,  in  arrest  of  judgment,  on  a  scire  facias,  after  the  first  four  days 
of  Teim. 

This  was  a  proceeding  by  scire  facias  against  the  defendant,  as  master  of  the  ship 
"Ann,"  on  the  usual  bond  given  by  persons  in  that  character,  under  the  26th  Geo. 
III.  oh.  40,  sec.  15,  for  breach  of  the  condition  *.     Plea,  performance. 

[204]  It  was  tried  before  the  Lord  Chief  Baron,  at  the  Sittings  after  Trinity  Term, 
when  a  verdict  was  taken  for  the  Crown,  with  liberty  to  move  to  enter  a  verdict  for 
the  defendant,  on  objection  taken  at  the  trial  on  the  construction  of  the  statute. 

Tiie  suit  was  founded  on  a  charge  of  the  master  having  fraudulently  unshipped 
goods,  with  intent  to  defi'aud  the  customs  ;  and  that  was  clearly  proved  and  admitted. 
But  it  was  also  proved  and  admitted,  that  the  bond  in  question  had  been  given  Ijy 
the  master,  on  the  vessel  clearing  out  at  the  port  of  London  for  foreign  parts,  on  the 
13th  August  1.S14; — that  she  was  then  bound  to  St.  Petersburgh,  and  performed 
that  voyage  ; — that  she  then  [205]  returned  to  liynn,  and  having  sailed  to  Shields, 
took  in  a  cargo  of  coals,  with  which  she  arrived  in  London  ; — that  from  London  she 
afterwards  proceeded  on  a  voyage  to  Pcrnambuco,  and  during  that  last  voyage  it  was 
that  the  smuggling  took  place. 

On  that  evidence  the  objection  taken  was,  that  the  bond  was  confined  to  the  first 
voyage,  and  that  therefore  the  Crown  could  not  put  it  in  suit  for  any  breach  of  the 
condition  alleged  to  have  been  committed  on  any  subsequent  voj'age  ;  and  on  that 
ground, 

Pell,  Serj'.,  obtained  a  rule'. to  shew  cause  wliy  the  verdict  should  not  be  .set  aside, 
and  judgment  entered  for  the  defendant. 

The  Solicitor  General,  Dauncey,  Claikc,  Walton,  and  Roe,  shewed  cause.  They 
admitted  that  on  a  change  of  master,  a  new  bond  would  be  necessary,  and  that  the 
bond  given  did  not  ali'ect  the  master  when  in  command  of  any  other  ship;  but  they 
insisted,  that  so  long  as  he  should  continue  master  of  the  same  vessel,  the  bond 
remained  in  foice  during  the  whole  time,  and  for  whatever  voyages  he  might  make, 
as  appeared  both  by  the  construction  of  the  words  of  the  act  and  the  terms  of  the 
bond.  The  last  provision  of  the  act,  particulai-ly,  shews  that  the  legislature  did  not 
mean  to  impose  on  the  master  the  troublesome  necessity  of  entering  into  a  fresh  bond 
on  every  vo^'agc,  and  therefore  it  enacts,  that  a  certificate  of  such  bond  [206]  having 

*  The  argument  turns  entirely  on  the  words  of  that  sect,  which  are, — "That, 
from  and  after  the  first  day  of  August  one  thousand  seven  hundred  and  eighty-six, 
it  shall  not  lie  lawful  for  any  officer  or  officers  of  his  Majesty's  Customs  in  Gi'eat 
Britain  to  permit  or  sull'cr  any  ship  or  vessel  to  be  cleared  out  for  foieigu  parts,  from 
any  port  or  place  whatever  in  (ireat  Britain,  until  the  master,  oi-  other  person  ha\  ing 
or  taking  the  charge  or  command  of  sudi  ship  or  vessel,  aufl  the  mate  of  such  ship 
or  vessel,  shall  severally  and  respectively  give  security  to  his  Majesty,  his  iioirs  and 
successors,  by  boiifl,  in  the  penalty  of  two  hundred  ])ounds  (which  security  shall  lie 
taken  by  the  Collector,  or  other  piincipal  officer  of  the  Cu.^toms,  at  such  port  or  place, 
who  is  hereby  authorized  and  required  to  take  such  security),  with  condition  that 
such  master,  or  other  person  having  or  taking  the  charge  or  command  of  such  ship 
or  vessel,  or  such  mate,  as  the  case  may  be,  will  not  at  any  time  th'jreafter  land,  or 
cause  to  be  landed,  any  goods  in  any  part  of  this  kingdom,  in  Axiy  manner  which  is 
or  shall  be  prohibited  by  law,  or  take  the  same  on  board,  in  order  to  their  being  so 
landed,  nor  be  anywise  concerned,  or  aiding  or  assisting  in  fraudulently  importing, 
unshipjiing,  or  landing  the  .same,  aufl  will  not  hindei-,  molest,  or  oppose,  any  of  his 
Majesty's  officers  of  the  Customs  or  L.vcisc,  or  any  other  ])er.son  or  persons  as.sisting 
them,  or  cither  of  them,  in  the  due  execution  of  their  respective  offices  or  cm]iloy 
ments  ;  or  until  such  master,  or  other  person  having  or  taking  the  charge  or  comni.'iud 
of  such  ship  or  vessel,  shall  produce  a  certificate,  luidcr  the  h.and  of  the  C'ollcctor,  or 
other  principal  officer  of  the  Customs,  at  some  other  port  or  place  in  (ireat  Biitain,  of 
such  security  having  been  before  given  at  such  other  port  or  jilaee,  to  such  Collector 
or  other  principal  officer,  by  such  master  and  mate." 


238  THE   KING    r.  m'LEOD  3  price,  207. 

l)een  once  given  at  some  port  from  whicli  he  shall  have  cleared  out,  shall  be  sufficient 
to  entitle  him  to  clear  out  at  any  other  port ;  which  could  have  no  other  meaning 
than  that  by  having  made  one  voyage  out,  the  bond  then  given  would  entitle  him 
to  make  another ;  for  having  cleared  out  at  one  port,  she  would  obviously  not  require 
to  clear  out  at  any  other  for  that  same  voyage.  The  terms  of  the  condition  of  the 
bond  are,  that  "he  will  not  at  any  time  hereafter,"  Sec.  not  "at  any  time  during  the 
voyage."  The  bond,  therefore,  is  not  taken  with  reference  to  the  particular  voyage, 
but  to  his  having  charge  of  the  particular  ship,  and  is  a  continuing  bond  during  such 
his  charge,  and  would  cover  all  voyages  made  in  her  by  him  indefinitely.  The  object 
of  the  statute,  its  language,  and  the  terms  of  the  bond,  are  all  general ;  and  there  are 
no  words  resti'aining  or  limiting  either.  The  usage  also,  which  is  much,  in  construing 
these  acts,  is  not  to  take  fresh  bonds  on  e'\'ery  voyage. 

Pell,  Serj'.,  and  Lawes,  E.  in  support  of  the  rule,  contended,  that  if  the  construc- 
tion put  on  the  act  by  the  Crown  were  the  true  one,  it  would  continue  the  master's 
liability  on  this  sort  of  bond,  not  only  on  any  voyage,  but  with  any  other  ship ;  for 
the  words  do  not  limit  expressly  his  liability  even  to  the  time  of  his  commanding  the 
ship,  and  that  proposition,  there  is  no  doubt,  would  not  be  tenable.  By  the  32  Geo. 
III.  ch.  50,  §  9,  coasting  vessels  are  put  on  the  same  footing  with  vessels  bound  on 
foreign  voyages,  as  to  the  necessity  of  these  bonds  ;  [207]  but  in  those  cases  the 
penalty'  is  only  1001.  Now,  when  this  vessel  proceeded  from  Lynn  to  Shields,  it 
cannot  be  contended  that  this  bond  covered  that  intermediate  voyage.  Nor  can  it 
be  supposed  that  the  legislature  should  intend  that  one  single  bond,  in  so  small  a 
penalty,  should  cover  all  the  breaches  of  the  condition  which  the  master  should 
commit  during  every  voyage  he  might  make.  They  submitted,  therefore,  on  the 
whole,  that  from  the  general  policy  of  the  statute,  as  well  as  from  the  true  construc- 
tion of  the  wor<ls,  it  was  obviously  the  intention  of  the  framers  of  it,  that  the  master 
should  give  a  bond  of  this  description  on  every  voyage  which  he  should  make  to  a 
foreign  port  while  having  the  command  of  the  ship,  and  that  therefore  each  bond 
could  only  be  considered  as  relating  to  each  voyage,  and  would  end  with  that  voyage  ; 
and  whatever  might  be  the  usage  in  respect  of  taking  a  fresh  bond  every  voyage,  that 
Avould  be  no  argument  either  way  as  to  the  tine  meaning  of  the  act ;  and,  in  point  of 
fact,  that  often  became  a  question  between  the  masters  of  ships  and  the  collectors  of 
the  customs  at  the  ports. 

The  Solicitor  General  replied. 

Thomson,  Chief  Baron.  There  has  certainly  been  great  ingenuity  displayed  by 
the  Counsel  who  made  this  motion  originally,  and  have  attempted  to  support  the  rule  ; 
but  on  the  best  consideration  I  can  give  it,  I  am  clearly  of  opinion  that  the  action 
brought  on  this  bond  may  be  well  maintained.  It  was  a  bond  given  under  the  direc- 
tions of  the  SOth  Geo.  III.  to  suppress  the  clandestine  re-landing  [208]  of  goods 
shipped  for  foreign  parts.  [Here  his  Lordship  read  the  section,  and  the  condition  of 
the  bond,  (observing,  that  the  words  "  such  port  or  place  "  must  be  taken  to  mean 
the  port  at  which  the  clearance  for  foreign  parts  from  thence  is  to  be  allowed,)  and 
the  provision  relating  to  the  production  of  the  certificate  :  and  then  recapitulated  the 
circumstances  of  the  case,  as  stated.] 

The  question  on  the  case  for  judgment  is,  Whether  the  bond  so  given  is  to  be 
confined  to  the  voyage  made  on  the  clearing  oat,  when  it  is  given  ;  or,  whether  it  is 
not  to  be  extended  to  all  the  voyages  which  the  obligor  shall  make  as  master  of  that 
ship. 

I  certainly  agree,  that  when  his  character  of  master  of  that  ship  is  at  an  end,  the 
obligation  of  the  bond  ceases  ;  but  there  is  nothing,  on  the  other  hand,  in  the  act, 
which  confines  it  to  the  first  subsequent  voyage  which  the  ship  makes.  The  terms  of 
the  act  are  general ;  but  the  provision,  that  a  certificate  of  the  necessary  security 
having  been  given  shall  suflice  to  entitle  the  ship  to  clear  out  at  another  port,  is  quite 
conclusive,  and  explains  the  meaning  of  the  act ;  for  that  would  be  idle,  if  fresh  bonds 
were  necessary  :  and  it  would  be  mischievous  if  it  were  not  so ;  for  it  would  be  most 
burthensome  to  masters  of  vessels  to  subject  them  to  such  formalities.  I  am  of 
opinion,  therefore,  that  this  bond  covers  the  illegal  transactions  of  the  master  on 
this  subsequent  voyage,  and  that  the  Crown  is  therefore  entitled  to  retain  its  verdict. 

[209]  GR.«i.\i\r,  Baron,  expressed  himself  as  of  the  same  opinion,  giving  the  same 
reasons,  and  dwelling  on  the  terms  of  the  act,  and  particularly  on  the  provision  regard- 
ing the  cei'tificate. 
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Wood,  Baron,  absent. 
KicirARns,  Baion,  coiicniied. 
Per  Curiam.     Rule  discharged. 

The  defendant's  Counsel  (I.awes)  then  applied  for  leave  to  move  in  arrest  ot 
judgment. 

The  Solicitor  General  objected,  on  the  ground  that  such  a  motion  ought  to  have 
been  made  within  the  first  four  days  of  term,  and  that  it  was  therefore  now  too  late. 
The  only  course  that  could  now  be  taken  was,  by  writ  of  error  ;  and  though  the 
consent  of  the  Attorney  (Tcneral  would  l)e  necessary  in  that  case,  he  intimated,  that 
if  any  point  really  arguable  was  raised,  that  consent  would  not  be  refused. 

The  Coui't  said,  that  the  present  application  was  quite  irregular  after  the  first  fo>u' 
days  of  the  term,  and  that  they  could  not  grant  the  indulgence  unless  by  consent. 

[210]  WoLLEY  V.  Hadfield  AND  OTHERS.  Thursday,  21st  November  1816. — A 
modus  of  21.  8s.  Id.  payable  for  certain  tithes  within  a  township,  the  occupier 
of  each  farm  or  tenement  within  the  said  township  respectively,  paying  his  rate- 
able pi'oportion,  is  bad  for  uncertainty,  even  in  an  answer.  It  is  defective  in 
form  and  substance. — Neither  can  it  be  ti'eated  as  a  composition. 

To  this  (rector's)  bill  for  tithes,,  the  following  modus  was  (amongst  others  which 
were  afterwards  given  ujj)  ])leaded  by  the  defendant,  "  That  from  time  immemorial, 
there  hath  been  payable  and  paid,  and  of  right  ought  to  be  paid,  at  or  about  the  Feast 
of  Easter,  or  when  lawfully  demanded,  to  the  person  entitled  to  the  tithes  of  the  .said 
rectory  or  parsonage,  as  a  modus  or  customary  payment,  in  lieu  of  the  tithe  in  kind 
of  corn  and  hay,  and  of  agistment  tithe,  yearly  arising,  growing,  and  renewing  within 
the  two  several  town.ships  of  Matley  (.save  as  aforesaid)  and  Longden,  the  respective 
sums  of  money  ne.xt  hereinafter  mentioned,  to  wit,  within  the  township  of  Matlej' 
(except  as  aforesaid),  the  sum  of  9s.  2d.  ;  and  within  the  township  of  J.,ongden.  the 
sum  of  21.  8s.  id.  the  occupier  of  each  farm  or  tenement,  within  the  said  townshiji 
respectively,  (except  as  aforesaid),  paying  his  rateable  and  pi-oportionable  ])art  of  the 
said  modus  or  customary  payment  due  from  the  township  in  which  the  farm  or  land 
occu])ied  by  him  is  situated."  It  was  objected  to,  for  uncertainty,  in  not  stating  by 
whom  it  was  to  be  paid,  oi'  in  what  pioportions  for  each  farm. 

Wetherell  and  Spence,  for  the  defendants,  contended  that  proof  of  the  immemorial 
payment  of  [211]  the  sum  of  21.  Ss.  Id.  would,  notwithstanding  the  objections  t.aken, 
substantiate  the  defence,  as  to  those  of  the  defendants  who  have  regularly  paid  their 
contributory  share  of  the  modus  set  up,  who  contend  that  they  are  therefore  entitled 
to  exemption.  They  admitted  that  there  were  some  uncertainties  in  the  modus,  as 
laid,  but  urged,  that  as  this  was  the  case  of  an  answer,  where  the  same  strictness  was 
not  recpiired  as  in  a  bill,  there  are  several  authorities  which  suppoit  moduses  laid  with 
as  great  uncertiiinty  as  the  present.  And  they  cited  Alkins  v.  Iliilton  (2  Anstr.  (tw. 
140(j),and  Alkiiixv.  Lord  irillimf/hhi/ de  HioLv  ((!w.  1412.  Anstr.),  where  the  Court  held 
that  the  niudiis  set  u[i,  an<l  olijected  to  as  being  laid  with  too  great  uncertainty  to 
found  a  decice,  was  (although  that  might  be  so,  if  it  had  been  .so  laid  in  a  bill  to 
establish  it)  sutlicicnt  for  tlie  (xtuit  to  jnoceed  on  ;  for,  in  an  answer  where  so  nuu'h 
striclni'ss  is  not  reipiisito,  it  is  enough  if  there  appears  to  be  a  good  defence.  So  hei'c, 
if  the  ])ayni(!nt  be  proved,  the  validity  of  the  defence  should  bo  iui|uired  of  by  a  jury. 
And  in  Markhnw  v.  Lui/cock  (4  (Iw.  l.'i.'Sit),  the  Court  said,  that  customary  payments 
pleaded,  and  iieing  likely  to  be  made  out  in  evidence,  were  to  be  treated  with  .some 
degree  of  indulgence  ;  and  it  might  be  sent  to  a  jury,  who  might  negative  the  inaccurate 
modus,  and  find  tiie  true  one.  All  the  objections  made  to  this  modus,  were  also 
decidedly  oven-uled  in  the  case  of  ILardmglk,  v.  Sclakr  (ib.  1342.  (4w.  790),  [212] 
where  the  uncertainly  was  .said  to  be  accountable  for,  by  reason  of  the  probability 
that  the  tract  iirescribed  for  had  been  oiiginally  the  ])roi)city  of  an  itidividual,  and 
that  the  subsei|uent  alteration  of  that  pio))erly,  ought  not  to  have  the  ell'ect  of  destroy- 
ing the  modus. 

Martin,  Claike,  and  I  )()W(lesw('ll,  for  the  |)l.-iintill',  were  not  called  on  to  rcjtl    . 

TllD.M.su.N,  Chief  IJaron.  I  put  this  (|uestion  : — Can  any  evidence  help  this  \i\in\  is, 
which  is  not  only  defective  in  point  of  form,  but  also  in  point  of  .substance'!     T   .s  ia 
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not  like  any  other  case  that  I  ever  saw  or  heard  of ;  it  is  a  modus  to  he  paid  hy  the 
township,  the  occupier  of  each  contributing  his  propoi'tion.  Now,  by  what  reference, 
or  by  what  means,  is  that  proportion  to  be  ascertained  I  Is  it  according  to  the  rate 
or  value  of  the  land  !  And  how  is  that  to  be  ascertained,  or  to  be  made  known  to  the 
clergyman  ? 

The  defendant's  counsel  wei'e  perfectly  right  in  saying,  that  there  is  not  the  same 
strictness  of  precision  required  in  laying  a  modus  in  an  answer,  as  in  a  bill ;  but  still 
there  must  be  some  degree  of  certainty  as  to  the  means  of  collecting  it,  and  how  it 
is  to  be  paid,  and  from  whom  to  be  demanded.  The  cases  cited,  are  quite  difterent ; 
this  uncertainty  seems  to  belong  to  no  modus  whatever.  It  .seems  to  me  this  modus 
is  intrinsically  bad,  and  that  it  is  impossible  to  make  it  good  for  any  thing. 

Grahaji,  Baron.  I  entirely  concur  with  my  [213]  Lord  Chief  Baron.  It  seems 
to  me  impassible  that  this  modus  can  be  supported.  There  is  nothing  which  shews 
how  the  rector's  right  to  recover  the  21.  8s.  Id.  is  to  be  enforced.  It  neither  states 
by  whom  it  is  pa^'able,  or  the  respective  contribution  of  each  individual  towards 
making  up  the  amount  within  themselves  ;  and  even  that  would  require  it  to  be  shewn, 
further,  to  whom  the  owner  of  the  tithe  was  to  resort  for  his  remedy,  in  case  the  pay- 
ment were  resisted.  You  tell  him  he  is  to  have  his  proportionable  part  from  this  or 
that  occupier,  but  what  proportionable  part  has  he  a  right  to  demand  of  each  ?  And, 
as  my  Lord  Chief  Baron  asked, — how  is  he  to  ascertain  how  that  can  be  come  at? 

RiCllARD.s,  Baron.  I  think  the  very  statement,  upon  the  face  of  the  modus,  is 
against  it.     [His  Lordship  read  the  words  of  the  modus,  as  set  out  above.] 

The  very  reading  of  the  words,  as  it  seems  to  nie,  furnishes  the  obvious  objection 
to  it,  without  more,  and  puts  this  modus  out  of  all  question. 

It  was  then  submitted,  that  the  defendant  might  insist  upon  this  payment,  as 
being  a  composition,  requiring  notice  to  determine  it. 

But  the  Court  decided,  that  it  could  not  be  so  considered,  and  for  the  same  rea-sons 
as  determined  the  rejection  of  it  as  a  modus,  for  its  uncertainty  applied  equally  to  its 
destruction  when  considered  [2141  as  a  composition,  as  it  was  not  stated  what  the 
composition  was,  or  with  whom  it  had  been  made,  or  in  what  proportions  it  was  to 
be  paid. 

BowMAKER  V.  Moore,  Shirreff,  and  Trelf.s.  Friday,  22d  November  1816. — 
The  Court  will  grant  an  injunction  to  restrain  a  landlord  from  proceeding  at  law 
on  an  assignment  of  a  replevin  bond  against  the  sureties,  if  there  have  been  an 
agreement  to  refer,  and  a  reference  between  the  landlord  and  a  tenant  (without 
the  concurrence  of  the  surety)  of  the  matters  in  difl'erence,  whei'cby  the  perform- 
ance of  the  condition  of  the  bond  (to  proceed  with  effect)  have  been  suspended. 
— On  such  an  agreement  having  been  entered  into,  the  bond  became  functus 
officio. 

Martin  and  Tinney  moved,  that  the  defendant  Moore  might  be  restrained  (hy 
injunction)  from  proceeding  at  law,  in  an  action  commenced  in  the  Common  Pleas, 
against  the  plaintiff',  on  a  common  replevin  bond. 

The  material  facts,  as  stated  in  the  bill,  and  admitted  in  the  answer  of  Moore, 
were, — that  at  the  time  when  the  plaintifi'  (as  co-security  with  defendant  Trelfs,  for 
defendant  Shirreff)  executed  the  replevin  bond,  dated  3d  February  1814,  which  was 
upon  a  distress  levied  for  one  year's  rent,  (19th  January  1814),  disputes  were  pending 
between  Moore  (the  landlord)  and  Shirreff,  (the  tenant,)  respecting  the  terms  of  holding 
the  same,  and  otherwise  relating  thereto ;  and  that  another  action  of  [215]  replevin 
was  then  pending  for  the  rent  of  a  former  year  ; — (the  answer  stated  that  Moore  did 
not  know  whether  the  plaintiff,  when  he  became  surety,  was  or  was  not  acquainted 
with  these  facts  :) — that  after  the  plaintiff  had  become  surety,  Moore  and  Shirreff,  by 
an  agreement  dated  2.3d  March  1814,  agreed  to  refer  the  matters  in  dispute  between 
them  to  arbitration.  The  terms  of  the  agreement  (as  they  affected  this  motion)  were, 
"  That  Shirreff'  should  lie  allowed  to  deduct  all  monies  which  should  be  awarded  to 
him,  in  respect  of  his  claims,  out  of  the  arrears  of  rent  due  and  to  become  due  ; — that 
the  arbitrators  should  appoint  a  day  for  payment  of  the  rent,  or  the  balance  thereof  ; — 
that  nothing  therein  contained,  should  be  construed  so  as  to  prejudice  the  distress 
made  on  the  19th  of  Jainiary  1814;  or  to  discharge  the  sureties  of  Shirreff',  in  the 
replevying  of  such  distress ;  and  that  pending  the  aforesaid  reference,  no  proceedings 
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slioiild  lie  taken  in  tho  action  of  replevin,  upon  such  distress."  That  the  agreement 
was  proceeded  upon,  and  the  plaintiff  was  not,  in  any  measiue,  apprized  of  it ; — that 
pending  the  reference,  the  plaint,  in  replevin,  was  removed  by  the  defendant  Moore 
into  tho  Common  Pleas  by  mistake ; — that  on  being  remindecl  of  the  agreement,  he 
suspended  proceedings  during  the  reference  ; — that  Shirrett"  did  not  pay  the  sum 
awarded  ; — that  he  afterwards  confessed  the  action,  admitting  Moore's  right  to  distrain  ; 
and  authorized  him  to  enter  up  judgment  of  non  pi'os.  unless  he  should  pay  the  rent 
by  the  first  d.iy  of  Michaelmas  Term; — that  judgment  was  accordingly  entered  up, — 
a  writ  de  [216]  retorno  habendo  sued  out, — and  an  eloignment  returned  ; — upon  which 
the  defendant  Moore  procured  an  assignment  of  the  bond,  and  commenced  the  action 
in  question.  In  the  mean  time,  iShirrett"s  goods  had  been  taken  in  execution  by 
Moore,  for  the  former  rent.  It  did  not  appear  whether,  if  the  agreement  to  refer  had 
not  been  entered  into,  the  defendant  Moore  could  have  obtained  his  judgment  of  non 
pros,  sooner  than  he  did. 

On  these  facts  it  was  submitted,  that  the  suit  having  been  delayed  \>y  the  sul)sequent 
conduct  of  the  defendants  Moore  and  Sbirretl',  (by  their  agreement  entered  into,  without 
the  privily  of  the  surety,  who  was  materially  interested,)  he  was  thereby  discharged 
from  tiio  obligation  of  the  bond  ;  the  condition,  (that  the  defendant  Shirretf'  should 
■prosecute  his  suit  with  effect,)  having  been  put  out  of  his  power,  by  the  defendant 
Moo!-e  himself.  And  it  was  contended  to  be  immaterial,  whether  the  surety  had  or 
had  not  sustained  any  actual  damage,  by  the  change  of  his  situation,  without  his  own 
con.sent,  (although  it  was  admitted,  that  ceitain  facts  in  the  case  shewed  that  damage 
had,  in  this  instance,  been  sustained  ;) — it  was  enough,  that  the  surety's  right  to  force 
his  principal  to  bring  the  question  in  dispute  to  an  immediiite  determination,  that  so 
he  might  be  discharged  from  his  liability,  had  been  suspended  by  the  act  of  the 
creditor.  They  cited  various  cases  on  the  doctrine  of  discharge  of  the  suret}',  by  time 
given  to  the  principal ;  and,  amongst  others.  Croft  v.  Joli/iison  (5  Taunt.  319),  in  whicli 
the  [217]  doctrine  of  discharge  of  bail  by  a  cognovit,  given  by  a  defendant  to  the 
plaintitr,  (see  Hodgson  v.  Nugent,  5  T.  \i.  ill,  and  Thomns  v.  Young,  15  K.  K.  (517), 
had  l)een  put  on  its  true  footing: — and  particularly  Boulthcc  v.  Stuhljs  (18  Vos.  "20),  in 
wliich  the  Lord  Ciiancelloi'  had  granted  an  injunction  against  suing  the  surety  in  a 
lioiid,  where  the  obligee  had  taken  a  mortg.igc  from  the  ])iinci|  a!  foi'  part  of  the  debt, 
and  agieeil  to  -eceive  the  rest  by  instalments,  expressly  without  prejudice  to  any 
security  which  he  held  for  the  flebt,  or  any  p.ut  of  it. 

Rowpcll,  C(jntra,  contended  that  this  was  not  the  conniion  case,  of  time  given  to 
the  princiijal,  to  the  prejudice  of  the  suret\'.  The  plaintilV  was  siu-ety  for  Shirreft',  to 
the  Steward  of  the  Liberty,  not  to  Moore ;  anrl  theie  was  no  privity  between  him  and 
Moore  ; — that  Moore  had  nothing  to  do  with  Bowniaker's  knowledge  or  ignorance  of 
Shirreffs  situation  ;— that  there  had  been,  in  fact,  no  injurious  delay  ;  and,  in  the 
agreement  of  reference,  between  Moore  and  ShirrclT,  the  remedy  against  the  surety 
Wiis  expressly  reserved  ; — that  Moore  was  not  bound  to  give  notice  of  former  distresses, 
or  actions  of  replevin  then  pending,  to  Iiowniaker.  He  could  not  have  proceeded  on 
the  l)ond,  till  it  was  assessed  by  the  steward  :  and  the  reference  has  not  deprived  the 
surely  of  any  advantage  which  he  would  othei'wisc  have  had  ;  or  pl.-iced  him,  in  any 
respect,  in  a  worse  condition. 

Per  Ciuiain.  This  (jncstion  lies  in  a  narrnw  [218]  mmpass.  Tile  boml  was  (of 
course)  conditioned, — that  the  principal  sluiidd  prosecute  his  wi'it,  with  cH'cct,  against 
liie  landlord.  'J'he  action  of  replevin  is  in  fact  entered  ;  but,  afterwards,  an  agreement 
is  entered  into  between  the  lanillord  and  tho  tenant,  without  the  concurrence  of  the 
surety,  whereby  the  tenant  is  precluded  from  proceeding  according  to  the  condition. 
By  that  agreement,  a  mode  is  chalkenl  out  for  ascertaining  and  arranging  their  mutual 
demaufls,  and,  in  the  mean  time,  all  proceedings  are  to  l)e  st.iyed  ;  so  that  the  tenants 
is  restrained,  by  the  act  of  the  landloid,  from  doing  that  whicli  his  surety  has  engageil 
he  shall  do.  It  tuitis  out,  indeed,  that  the  .same  parties  aflt^rwards  agree,  that  the 
action  shall  pi'oceed,  so  as  to  give  tile  landlord  his  origin.'U  remedy  against  the  surely  : 
■ — but  that  is  what  we  cannot  suH'er,  after  what  has  lieen  done.  When  the  agi-eeiiient 
of  reference  was  executed,  the  bond,  as  against  the  surety,  was  functus  ollieio. 

Injunction  granted  *. 

*  See  Moore  v.  Bowmaker,  G  Tanuf .  ;{7n.     2  Mai-sh.  8-2  &  .392. 
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[219]  Eastmoxd  v.  Holl.  Friday,  22d  November  1816.— The  Court  will  not 
refer  it  to  the  Master  to  take  an  account  of  what  is  actually  due  on  bond  for 
principal  and  interest,  and  costs,  after  a  verdict  for  the  plaintiff,  on  the  bond 
having  been  put  in  suit. 

The  plaintiff  having  obtained  a  verdict  in  this  cause,  (which  was  debt  on  bond, 
dated  19th  February  1793,)  for  the  principal  and  interest  then  due;  exceeding,  in 
amount,  the  penalty,  which  was  1001.  ; 

Giflbrd  now  moved  that  it  might  be  referred  to  the  Master,  to  take  an  account  of 
what  was  due  to  the  plaintiff,  for  principal  and  interest  on  the  bond,  and  for  costs ; — 
and  why,  upon  payment  into  Court  of  the  balance  of  such  principal,  interest  and  costs, 
the  bond  shoiikl  not  be  delivered  up  to  be  cancelled,  and  satisfaction  of  the  judgment 
entered ; — and  that  proceedings  in  the  mean  time,  might  be  stayed,  on  bringing  the 
penalty  into  Court. 

The  atiidavit  of  the  defendant  (who  was  surety  for  his  deceased  brother)  stated, 
that  before  the  action  was  brought  on  the  bond,  he  received  a  letter  from  the  plaintiff's 
attorney,  demanding  the  money  stated  to  be  then  due,  for  the  principal  and  interest 
on  the  said  bond,  amounting  to  1001.  ;  "out  of  which,"  (the  letter  added,)  "I  believe 
3'ou  ha\-e  paid,  in  cash  and  cattle,  about  301."  That  in  the  progress  of  the  cause,  oyer 
of  the  bond  was  demanded,  and  given  ;  and  that,  on  the  pioduction  of  the  bond,  there 
were  certain  credits  for  interest,  written  on  the  [220]  said  bond,  and  also  the  following 
words  and  figures  in  pencil : — 

3  Bullocks  .  .  .  .  .£1-2     0     0 

6  Sheep       .  .  .  .  .         15     0     0 


£■27     0     0 
Cash  .  .  .  .  .         12     0     0 


£39     0     0 


which  entry  in  pencil,  the  defendant  considered  as  a  credit  in  his  favour,  strengthened 
by  the  terms  of  the  said  letter ; — that  defendant  relied  on  said  pencil  memoranda 
appearing  on  the  said  bond,  at  the  trial  of  the  cause,  but  that  the  same  were  then 
found  to  be  rubbed  off,  and  obliterated  ;  and  that  he  believed  he  was  entitled  to  credit 
for  the  delivery,  by  his  said  brother,  of  the  said  items.  The  affidavit  of  the  defendant's 
agents,  corroborated  the  existence  of  the  said  items  of  credit,  in  pencil,  as  stated  by 
defendant. 

It  was  admitted,  that  the  pi'esent  motion  was  no\'el,  after  verdict ;  and  that  though 
the  statute  of  the  4th  Anne,  ch.  16,  see.  13,  had  authorized  such  application  pending 
suit,  there  might  be  some  difficulty,  on  the  ground  of  delaying  the  plaintiff's  execution. 
But  it  was  urged  that  the  present  was  a  proper  case  for  the  interference  of  the  Court, 
if  they  should  consider  that  they  had  jurisdiction.  The  plaintiff  had  not  entered  up 
judgment,  and  the  Court  might  exercise  a  controul  over  their  process  in  fuitherance 
of  justice. 

[221]  Sed,  per  Curiam.  The  present  summary'  motion  would,  if  granted,  clearly 
operate  to  delay  the  plaintiff;  and  if  it  could  be  done,  such  applications  would  have 
been  numerous.  Another  objection  arises  in  point  of  time.  The  defendant  now 
seeks  to  do  what  he  might  have  done  before,  when  he  would  have  .saved  to  the  plain- 
tiff much  trouble  and  expense.  We  should,  therefore,  be  unwilling  to  make  the 
precedent. 

Motion  refused. 

The  Attorney  General  v.  Laragoity.  Saturday,  23d  November  1S16. — The 
Court  will  not  postpone  the  trial  of  an  information  on  the  application  of  the 
defendant,  on  the  ground  of  his  commission  to  examine  witnesses  abroad  not 
having  been  returned,  if  they  think  that  there  have  been  sufficient  time  for  its 
return. — It  should  be  stated  in  the  affidavit,  in  support  of  such  an  application, 
that  the  return  is  expected,  and  when. 

It  was  moved  on  the  pai't  of  the  defendant,  to  postpone  the  tri.il  of  this  inform.-i- 
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lion,  on  the  ground  of  the  commission  which  h;td  been  granted  to  examine  his  witnesses 
at  Corunna,  had  not  been  yet  returned. 

Per  Curiam.  There  has  been  time  enough  for  the  return  of  a  messenger ;  and  in 
a  matter  of  such  importance  to  the  defendant,  the  depositions  ought  to  have  been 
Iicre.  The  interrogatories  must  lie  in  a  \'ery  narrow  compass,  as  they  chiefly  relate 
to  public  documents.  Tliere  is  no  statement  made  in  the  aflidavit,  that  there  is  any 
expectation  of  [222]  their  being  forthcoming,  or  at  what  time.  As  to  the  delay  which 
is  charged  on  the  Spanish  proceedings,  we  can  take  no  notice  of  that. 

Motion  refused. 


1Il:rd  v.  Partington  and  Bent.  Saturday,  23d  November  1816. — Where  an 
action  at  law  has  been  brought  on  a  bail  bond,  given  to  the  sherift'  on  an  attach- 
ment from  the  equity  side  of  this  Court,  for  not  answering  according  to  the  con- 
dition, and  a  verdict  have  been  recovered,  if  the  defendant,  instead  of  pleading 
the  answer  put  in,  pleads  non  est  factum,  and  refuses  to  settle  with  the  plaintiff 
by  paying  the  costs  pending  the  action,  when  he  had  an  opportunity,  before  the 
Judge  on  a  summons,  this  Court  will  not  restrain  the  plaintiti'  from  taking  out 
execution,  (although  the  defendant  has  answered  since  the  action  brought)  but 
on  the  terms  of  alt  the  costs  at  law  being  paid  ;  notwithstanding  the  plaintifl'  has 
not  (as  he  ought  to  have  done)  i-efused  to  accept  the  answer  when  it  came  in, 
till  the  contempts  were  cleared,  but  has  actually  waived  them,  by  excepting  to 
the  answer  and  amending  his  bill. — But  the  Court  will  not  order  the  defendant 
(at  law)  to  pay  the  costs  in  equity  also,  because  they  were  waived,  by  the  plain- 
tifl' accepting  the  answer. 

The  plaintiff  had  filed  a  bill  against  the  defendants,  and  an  attachment  having 
issued  against  them  in  Easter  Term  last,  for  not  putting  in  their  answer,  they,  and 
Kobcrt  Turner,  had  given  the  usual  bail-bond  to  the  shcrilf  of  Lancashire,  iu  the 
penalty  of  401. ;  but  at  the  return  of  the  attachment,  their  answers  not  having  been 
yet  put  in,  the  ])laintiir  l)rought  three  several  actions  at  law  against  them  on  their 
bond  in  tiie  Coi'rt  of  Counuon  Pleas,  in  tiio  name  of  the  sheriff.  On  the  20tli  June 
the  defendants,  ha\ing  filed  their  answer,  and  on  exceptions  taken,  submitted  to 
answer  further,  the  plaintiff,  on  the  22d  July,  olitained  an  order  to  amend  his  bill, 
and  that  the  defendants  should  answer  [223]  the  exceptions  and  amendments  at  the 
same  time.  The  bill  having  been  amended,  tlie  plaintiff'  countermanded  his  notice 
of  trial  ill  the  actions  on  the  bail-bond  against  Bent  and  Turner,  but  intended  to 
proceed  to  judgment  and  execution  against  Partington.  The  plaintifl'  had  obtained 
a  verdict. 

Under  these  circumstances  Dauncey  and  Martin  obtained,  on  the  IGth  November, 
an  order  on  the  [jlaintiff  to  shew  cause  why  he  should  not  l)e  restrained  from  so  ])ro- 
ceeding,  on  the  ground  that  the  object  of  the  l)ond  had  been  satisfied,  by  the  answer 
having  been  snlisequcntly  ))ut  in,  and  having  been  acce])ted  l)y  the  plaintiff,  he  liad 
waived  the  objection  of  the  ilcfcndants,  not  having  cleared  their  contempts. 

[The  Court  expressed  a  duuiit  as  to  the  ground  of  the  actions  in  the  Common 
Pleas,  the  bond  being  conditioned  that  the  defendant  shall  a]ipear  and  answer,  and 
intimated  that  the  course  was,  on  the  condition  lieiiig  broken,  to  get  an  (irder,  on  the 
return  b}'  the  sheritf,  of  cepi  corpus  for  a  messenger  to  bring  the  defendant  in.] 

Clai-ke  and  Agar  now  siiewed  cause.  They  submitted  that  the  conduct  of 
Partington,  who  was  an  attorney,  was  most  repreiiensible,  in  having  thrown  every 
obstacle  in  the  way  of  the  plaintiff,  and  delayed  him  to  the  last  monient  in  the  equity 
suit,  by  having  pleaded  non  est  factum  to  the  action.  lie  had  not  (as  he  sliould  have 
done)  taken  out  a  suninioiis  to  stay  proceedings  on  his  answer  [224]  being  filed,  ami 
therefore  he  ought  to  pay  the  costs  incurred  in  the  action  which  had  been  tried. 

As  to  the  right  of  action,  they  cited  the  case  of  Morris  v.  Hai/iviinl  (2  Marsh.  2.'^0), 
where  it  was  held  on  dcnuirrcr,  that  an  action  on  a  bond  to  the  sheriff,  under  an 
attachment  out  of  the  Court  (jf  ('haiicery,  was  inaintainable. 

It  was  stated,  from  an  aflidavit  niiule  against  tiic  rule  being  mailo  al)soluto,  that 
Mr.  Justice  liurrough  had  refused,  on  summons,  to  consolidate  the  three  actions,  but 
ofl'ered  to  make  an  order  to  sUiy  proceedings  in  all,  to  give  flu-  dcrcinl.iiils  an  opiior 
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tunity  of  settlins;  them  in  the  mean  time,  hy  paying  the  costs,  and  withdrawing  his 
plea  of  non  est  factum. 

Dauncey  and  Martin,  in  support  of  the  motion.  The  Court  will  not  encourage 
the  course  of  liringing  three  several  actions  in  a  case  of  this  sort.  The  sherift"  is  to  be 
protected,  in  whose  name  the  actions  are  brought.  The  pl.iintift"  should  have  made 
the  costs  at  law  the  ground  of  an  integral  objection  to  accepting  the  defendant's 
answer  when  it  came  in,  and  the  Court  would  not  have  suffered  him  to  clear  his  con- 
tempt, till  the  costs  had  been  paid.  The  plaintift"  has  taken  a  wrong  course,  and  must 
abide  hv  the  consequences.  They  were  not  warranted  in  bringing  any  action,  Init 
should  have  proceeded  in  this  Court  in  the  usual  manner  on  the  attachment,  and  have 
got  a  return  of  cepi  corpus,  and  a  messenger. 

[225]  Thoihson,  Chief  Baron.  The  question  here  is,  as  to  the  right  of  the  plaintifl' 
at  law,  and  defendant  in  equity,  to  have  the  costs  of  these  proceedings  which  have  been 
had  on  the  bail-bond.  Those  proceedings  were  necessarily  carried  on  in  the  name  of 
the  sheriff,  and  the  plaintiff  at  law  was  certainly  justified  in  bringing  the  action,  no 
answer  having  been  put  in  whereby  the  condition  of  the  bond  was  broken.  The 
defendant  might,  perhaps,  have  pleaded  compliance,  but  he  chose  to  give  the  plaintiff' 
trouble,  and  therefore  pleaded  non  est  factum.  On  the  summons  for  consolidating  the 
actions,  he  had  an  opportunity  of  making  an  arrangement,  on  paying  the  costs,  which 
he  refused.  Now  the  plaintiff'  must  not  entirelj'  lose  these  costs,  for  the  proceeding 
was  rendered  necessary  to  compel  an  answer. 

The  costs  in  equity,  he  has  certainly  waived  all  right  to,  by  accepting  the  answer. 

The  costs  at  law,  however,  are  on  a  different  footing  :  to  those,  I  think,  the  plaintiff' 
is  entitled,  and  therefore  the  defendant  must  pay  them. 

GlLMiAJr,  Baron.  There  is  a  slight  shade  of  difference  in  the  opinion  which  I  have  ; 
notwithstanding  the  conduct  of  the  defendant,  who  is  an  attorney,  bj'  standing  out 
as  he  has  done,  and  trusting  to  contrivances  to  get  rid  of  the  bond,  excites  much 
indignation.  It  appears  to  me,  that  the  plaintiff  has  not  done  what,  by  the  practice 
of  courts  of  equity,  he  was  bound  to  do.  For  when  the  answer  [226]  of  the  defendant 
came  in,  he  should  have  refused  to  accept  it,  till  the  costs  at  law  had  been  paid,  when 
they  would  have  been  within  the  reach  of  the  Court,  who  would  not  have  suff'ered  him 
to  clear  his  contempts,  until  those  costs  had  been  paid.  The  plaintiff'  might  then  have 
moved  to  take  the  answer  oft"  the  file,  and  that  it  might  not  be  suffered  to  be  restored 
till  the  contempts  had  been  cleared. 

Though  I  think  that  bringing  three  actions  was  not  right,  yet,  under  all  the 
circumstances,  I  think  we  should  not  restrain  the  plaintiff"  from  proceeding,  until  all 
the  costs  shall  have  been  paid. 

"Wood,  Baron,  absent. 

Richards,  Baron.  I  agi'ee  with  my  Lord  Chief  Baron,  that  all  the  costs  at  law 
ought  to  lie  paid.  I  ha^'e  never  known  any  such  application  made  to  the  Court  as 
that  suggested  by  my  lirother  (xraham.  The  Jiarty  ajjplying  has  conducted  himself 
impi'operly  certainly,  and  that  is  an  additional  reason  why  the  Court  would  not  be 
di.sposed  to  interfere. 

Order  made  absolute. 

All  the  plaintiff's  costs  at  law  to  be  paid  him  by  the  second  day  of  the  Sittings,  or 
the  plaintiff  to  be  at  liberty  to  move  to  dissolve  the  injunction. 

[227]  Graham  and  Others,  Assignees  of  Leigh,  a  Bankrupt,  r.  Kussell. 
Monday,  2.5th  November  1816. — An  underwriter  is  entitled  (where  the  assured 
has  become  bankrupt  after  the  policy  of  insurance  was  effected)  to  deduct  what 
was  due  to  him  before  the  bankruptcy,  on  a  balance  of  accounts  between  the 
assni'ed  and  himself,  from  out  of  the  amount  of  his  subscription  to  the  policy,  in 
the  event  of  a  loss  subsequent  to  the  bankruptcy,  under  the  5th  Geo.  II.  ch,  .'iO  : 
the  statute  19  Geo.  11.  ch.  32,  sec.  2,  suspending  the  eff'ect  of  a  bankruptcy  in  the 
case  of  an  assured  and  the  underwriter,  on  both  sides,  so  as  to  let  in  the  former 
statute,  till  the  result  of  the  voyage  shall  have  been  ascertained,  and  the  accounts 
stated:  because  the  19  Geo.  II.  c.  32,  (admitting  persons  assured  to  claim  los.ses 
against  bankrupt  underwriters,  although  happening  after  the  bankruptcy,)  is  in 
pai-i  materia,  and  the  two  statutes  are  to  be  construed  witli  reference  to  each  other, 
so  as  to  make  them  mutually  beneficial  :  and  therefore  it  was  held  that  a  set^oti' 
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iuLisl  bu  allowed  lo  a  solvent  uudcrvviiler,  by  the  assignees  of  a  bankrupt  assured, 
under  the  5  Geo.  II.  ch.  30. 

[S.  C.  5  M.  &  S.  498.     Referred  to,  lu  re  Daintrmj,  [1900]  I  Q.  B.  56G.] 

The  plaintiffs  had  brought  an  action  of  assumpsit  on  a  policy  of  insurance,  on  the 
ship  "  Vedra,"  against  the  defendant.  The  interest  was  averred,  in  one  count  of  the 
declaration,  to  be  in  Leigh  up  to  the  time  of  the  bankruptcj%  and  since,  in  his  assignees  : 
in  another,  it  was  averred  to  be  in  Leigh  (only).  The  money  counts  were  laid  in  the 
name  of  Leigh  before  his  bankruptcy,  and  in  the  names  of  his  assignees  since.  The 
plaintiffs  recovered  a  verdict  (damages  2001.)  at  Cluildhall,  at  the  sittings  after  Hilary, 
1JS14,  before  Lord  Ellenborough,  subject  to  the  opinion  of  the  Court  of  King's  Bench, 
on  the  following  case  : — 

"The  plaintiffs  are  assignees  of  the  estate  and  effects  of  John  Leigh,  a  bankrupt, 
under  a  commission  of  bankrupt,  issued  on  the  1 1th  day  of  August  1811,  upon  an  act 
of  bankruptcy  committed  on  the  9th  day  of  that  month.  John  Leigh  was  a  merchant 
and  owner  of  the  ship  '  \'edra,' and  he  was  also  an  insurance  broker.  On  the  31st 
day  of  July  1810,  he  effected  the  policy  in  (juestion  at  Lloyd's,  on  his  own  account, 
and  which  was  [228]  subscribed  by  the  defendant,  at  a  premium  of  ten  guineas  per 
cent,  with  a  stipulation  for  returns,  not  material  to  the  present  case.  The  policy 
contained  the  usual  acknowledgment,  by  the  defendant,  of  the  receipt  of  the  premium  ; 
but  the  premium  was  not  in  fact  paid  to  the  defendant,  but  was  carried  by  the  defendant 
to  the  debit  of  an  account  subsisting  between  him  and  Leigh,  in  respect  of  other  policies 
effected  by  Leigh,  partly  as  broker,  and  paitly  on  his  own  account.  The  '  Vedra ' 
sailed  in  prosecution  of  her  voyage  in  September  1810,  and  was  captured  on  her 
homeward  voyage  on  the  2Uh  day  of  November  181 1.  At  the  time  of  the  bankruptcy 
of  Leigh,  he  was  indebted  to  the  defendant  in  the  sum  of  1281.  which  was  made  up  of 
the  premium  on  the  policy  in  question,  and  of  the  premiums  of  other  policies  effected 
by  Leigh,  partly  as  broker,  and  partly  on  his  own  account ;  and  Leigh  at  that  time 
had  credit  with  the  defendant  for  191.  19s.  1  Id.  for  returns  of  premium  and  settlements 
of  general  average,  leaving  a  balance  of  1081.  Os.  Id.  then  due  fiom  Leigh  to  the  defen- 
dant. The  defendant  refused  to  pay  the  loss  upon  the  policy  in  question,  contending, 
that  he  had  a  right  to  set  off  the  lOSl.  Os.  id.,  the  balance  due  to  him  from  Leigh  at 
the  time  of  his  bankruptcy,  or  that,  at  all  events,  he  was  entitled  to  set  off,  or  retain 
the  premium  on  the  policy  in  question." 

The  Judges  differing  in  opinion  on  the  argument,  in  the  ne.Kt  Easter  Term,  it  was 
sent  up,  by  their  desire,  to  the  twelve  Judges  in  the  Exchequer  Chamber,  and  came 
on  in  Easter  Term  last,  when 

[229]  Littledale,  on  behalf  of  the  plaintiff,  submitted  that  the  sole  question  was, 
\\  liether  the  plaintiffs  were  entitled  to  the  whole  of  their  demand  of  2001. ;  or, 
whether  the  defendant  was  not  entitled  to  deduct  the  sums  due  to  him  on  the  balance 
of  accounts  subsisting  before  the  bankruptcy,  on  the  ground  of  a  mutual  credit, 
whereby  he  was  protected  from  the  o])cration  of  the  bankiiiptcy  of  licigh,  by  the 
statute  .Jth  Ceo.  II.  ch.  30,  sec.  28  *  !  Th.it  would  depend  on,  whether  the  transactions 
between  these  parties  amounted  to  what  might  be  ilecnied  a  mutual  credit,  within  the 
meaning  of  the  act.  In  this  case  they  did  not:  the  whole  rested  on  contingency. 
The  debt,  such  as  it  was,  was  neithei-  certain  nor  reducible  to  a  certainty:  noi-  could 
any  account  have  been  stated  between  the  parties,  on  which  a  balance  might  have 
been  struck.  A  debt  nnist  be  in  a  sum  certain.  Here,  it  was  douljtful  whether  a 
debt  would  ever  arise  at  all ;  and  if  it  should,  to  what  extent,  and  at  what  time.  It 
is  even  more  uncerUiin  than  a  debt  arising  on  .i  (luantum  valebant ;  for  that  may  be 
iiseertjvinefl,  and  at  some  dehnite  period.     [230]  The  same  uncertainty  destroys  the 

*  "And  be  it  further  enacted  Ijy  the  authoiity  aforesaid,  that  where  it  shall  appear 
to  the  said  eomraissionors,  or  the  major  part  of  them,  that  there  hath  been  mutual 
credit  given  by  the  bankrupt  and  any  other  per.son,  or  mutual  debts  between  the 
banki'upt  and  any  other  person,  at  any  time  before  such  person  bee;ime  bankrui)t,  the 
saitl  commissioners,  or  the  major  part  of  them,  or  the  assignees  of  such  bankrupt's 
estate,  shall  slate  the  account  between  them,  and  one  debt  may  be  set  against  another  ; 
and  what  shall  appear  to  be  due  on  either  side  on  the  balance  of  such  account,  and  on 
setting  such  debts  against  one  another,  and  no  inoie,  shall  be  claimed  or  paid  on  either 
side  rcspeeti\ely.'' 
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positive  existence  of  a  precise  credit,  which  should  be  something,  at  least,  in  the  nature 
of  a  debt.  When  the  assignees  became  possessed  of  this  policy,  they  obtained  merely 
a  remote  possibility  on  which  a  future  contingent  credit,  depending  wholly  on  chance, 
might  at  some  time  arise.  The  2Sth  section  of  the  statute  is  applicable  only  to  the 
situation  of  the  parties  at  the  time  of  the  committing  the  act  of  bankruptcy  ;  and  if 
there  existed  not  then  between  the  parties  a  positive  credit,  capable  of  being  defined, 
it  could  not  be  brought  within  this  statute.  In  the  case  Ex  }iark  Gruuiiie  (1  Atk.  1 19), 
Lord  Hardwicke  says,  (speaking  of  this  statute) — "  Suppose  a  debt  due  from  Mr. 
Groome  to  the  bankrupt  before  his  bankruptcy,  and  that  the  bankrupt  owed  him  a 
debt  on  bond  upon  a  contingency  that  took  place  after  the  bankruptcy,  would  it  not 
be  a  gieat  hardship  on  the  rest,  that  such  creditor  should  be  at  liberty  to  set  off ' " 

The  cases  of  Dohmn  v.  Lockhart  (5  T.  R.  138),  and  Hancock  v.  Eutwistk  (3  T.  R.  435), 
were  also  cited  to  the  same  point ;  and  more  particularly  that  of  Glennie  v.  Edmunds 
(4  Taunt.  775),  as  quite  deciding  the  present  case.  It  will  perhaps  be  contended,  (it 
was  urged)  that  that  case  is  not  law,  or  that  this  is  the  case  of  a  trust ;  but  if  so,  can 
it  be  contended  that  all  trusts  come  withiu  the  act  I  and  the  argument,  if  good,  must 
go  so  far.  Besides,  if  the  bankrupt  were  a  trustee,  the  assignees  can  have  no  interest ; 
and  if  they  had  [231]  received  money  under  the  trust,  it  would  be  for  the  use  of 
those  entitled  under  it.  There  are  cases  of  trusts  where  the  doctrine  of  mutual  credit 
has  been  acted  on  ;  but  all  those  are  cases  of  pecuniary  transactions  between  the 
parties,  and  of  credit  absolutely  ci'eated  by  money,  not  goods.  Where  personal 
chattels  are  entrusted  to  a  person  to  be  sold,  a  foundation  of  credit  is  certainly  laid  ; 
but  no  actual  credit  arises  till  the  goods  are  sold.  And  in  this  case,  nothing  of  a 
pecuniary  nature  arose  between  the  parties,  so  as  to  establish  a  mutual  credit,  till  the 
loss,  and  that  was  after  the  bankruptcy. 

[Ellenljorough,  Lord  Chief  Justice,  suggested,  that  the  case  of  French  v.  Fcim 
(Coke's  Bankrupt  Law,  555,  6th  ed.),  was  destructive  of  such  doctrine,  where  the 
mutual  credit  was  absolutely  created  by  the  bankrupt  entrusting  the  defendant  with 
the  possession  of  the  pearls  to  be  sold,  he  being  at  the  same  time  indebted  to  the 
defendant,  for  his  share  of  the  purchase-money,  which  the  defendant  had  advanced. 

Gibbs,  Chief  Justice.  It  is  impossible  to  contest  the  proposition,  that  goods  being 
entrusted  to  another  to  be  sold  b}'  him,  for  the  benefit  of  the  person  depositing  them, 
creates  a  credit :  the  fallacy  of  the  argument  lies  in  assuming  that  no  credit  arises 
until  the  goods  are  sold.] 

The  credit  on  the  policy  was,  in  invitum,  as  against  Russell,  who  was  to  pay  the 
amount  of  the  [232]  subscription,  which  distinguishes  this  from  the  case  of  French  v. 
Fenn,  and  the  other  cases,  where  the  party  has  a  chattel,  with  which  he  is  to  do  some- 
thing in  favour  of  the  bankrupt,  and  for  which  purpose  he  is  entrusted  with  the 
possession  of  it.  The  last  case  on  the  subject  is  that  of  Olive  v.  Smith  (5  Taunton,  56), 
where  the  doctrine  of  trusts  was  much  discussed. 

[Gibbs,  Chief  Justice.  Two  questions  arose  in  that  case, — first,  Whether  the 
broker  was  entitled  to  a  lien  ?  and  if  not,  Whether  it  was  not  a  case  of  mutual  credit ' 
I  did  not  chuse  to  decide  whether  the  balance  went  beyond  the  defendant's  general 
brokerage  account,  but  left  it  to  the  jury  ;  for  if  it  had  been  restricted  by  the  agi-ee- 
ment,  there  would  have  been  an  end  of  all  notion  of  mutual  credit] 

The  distinction  in  that  case  is,  that  the  defendants  were  so  far  entrusted  with  the 
policy,  as  that  they  were  actually  to  receive  the  losses  on  it. 

[Gibbs,  Chief  Justice.  The  ground  on  which  that  case  was  decided  was,  that 
the  bankrupt  had  entrusted  the  defendant  with  the  policy,  and  the  defendant  the 
bankrupt  with  the  amount  of  the  money  advanced,  so  that  if  the  assignees  had 
bi-ought  trover  for  the  policy,  the  defendants  would  not  have  been  obliged  to  deliver 
it  up,  unless  the  assignees  first  paid  them  their  debt,  for  the  money  and  the  policy 
stood  in  the  place  of  each  other. 

[233]  Ellenborough,  Lord  Chief  Justice.  Where  so  many  trusts  are  intruded 
into  a  case,  I  should  hardly  consider  it  as  one  of  mutual  credit.  What  is  the  acknow- 
ledged distinction  lietween  mutual  credits  and  mutual  debts?  It  seems  to  me  that 
credit,  in  the  statute,  means  an  inchoate  or  contingent  debt.] 

That  distinction  is  to  Ijc  found  in  Er  parte  Fro^cot  (1  Atk.  230).  In  all  the  cases 
on  the  doctrine  of  mere  trusts  creating  credit,  if  rightly  decided,  there  is  nothing 
which  touches  this,  for  here,  the  defendant  is  so  far  from  being  a  trustee  of  the  policy 
for  the  bankrupt,  that  he  is  himself  the  person  against  whom  it  is  to  be  enforced ;  so 
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that  it  lays,  therefore,  not  even  a  foundation  for  mutual  credit.  The  case  of  French 
V.  Feiiv,  arose  on  a  mutual  adventure  on  a  purchase  of  pearls,  and  produced  a  .piestion 
of  sct-oH' ;  but  that  was  a  case  of  embarking  in  a  speculation  of  profit  and  loss,  and 
nothing  like  this.  As  to  the  case  Ex  parle  Ihir.e,  though  approved  at  the  time  (A),  the 
])riiiciple  lias  been  subsequently  much  narrowed,  as  appears  from  Ex  parle  Ockendm 
(1  Atk.  L';^;")),  and  Green  v.  Fanner  (Bur.  2215.  1  K  C.  651,  S.  C),  in  which  last 
case  the  incongruity  between  the  cases  Ex  parte  Deeze,  and  Ex  parte  Ockenden,  is  com- 
mented on,  and  the  latter  doctrine  preferred  :  or  that  case  could  not  have  been  decided 
as  it  was. 

[234]  [Gibbs,  Chief  Justice.  The  question  of  mutual  credit  was  never  started  in 
Green  ami  Farmer.  The  sole  question  there  was.  Whether  the  plaintiff'  had  a  general 
or  limited  lien  !] 

The  question  of  mutual  credit  is  certainly  the  point  here  ;  and,  whether  the  dealings 
of  these  parties  come  within  the  statute  5  Geo.  II.  That  statute  was  not  meant  to  apply 
to  debts  depending  on  contingencies,  but  to  such  as  were  actually  in  existence,  though 
not  recoverable,  at  the  time  of  the  bankruptcy  ;  which  is  well  distinguished  by  the 
case  of  Ex  parte  I'reHroU,  otherwise,  (or  if  the  class  of  cases  founded  on  Ex  parte  Jjecxe 
were  correct,)  the  doctrine  of  lien  in  cases  of  banki-uptcy,  would  be  extinguished  by 
that  of  mutual  credit. 

Barnewall,  contra,  insisted  that  this  was  a  case  of  mutual  credit  within  the  statute, 
and  submitted  that  all  that  it  would  be  necessary  to  enquire  of,  to  try  that  proposition 
was.  Whether,  in  fact,  any  credit  had  been  given  to  the  underwriters  by  the  assured? 
He  dehned  credit  to  be  (as  the  term  was  used  in  the  act)  the  reposing  a  confidence  in 
another's  ability  and  character,  in  matters  regarding  money  or  money's  worth.  In  its 
etymological  sense  and  popular  acceptation,  credit  signifies  confidence.  The  credit 
given  to  testimony  means  confidence  in  its  truth.  The  credit  given  to  a  merchant 
means  confidence  in  his  responsibility.  Credit  of  the  latter  sort,  when  depending 
also  on  extrinsic  contingencies,  is  not  the  less  credit.  Those  contingencies  do  not 
alter  the  nature  of  credit,  but  the  [235]  degree.  Thus,  a  loan  of  money  to  be 
repaid  in  twenty-four  hoins,  would  be  a  credit ;  but  there  is  certainly  not  less 
credit  given  to  the  person  whom  you  place  under  an  obligation  to  pay  you  a  sum 
of  money  in  the  same  time,  [)rovided  he  should  live  so  long.  It  rather  increases 
than  diminishe"  the  creifit  reposed  in  him,  for  confidence  is  placed  in  his  responsi- 
bility, and  in  his  state  of  health — that  credit  would  be  the  same  in  all  lespects, 
whether  the  person  were  in  that  time  to  repay  in  monc}'  or  in  a  supply  of  goods, 
and  would  be  e(iually  within  the  statute,  at  least,  if  not  more  particularly  so,  as 
contradistinguished  there  from  (Icl)ts,  and  mere  pecuniary  engagements.  As  much 
beyond  the  jieriod  of  twenty-four  hours  as  the  person  under  obligation  to  pay  is 
trusted,  so  much  greater  the  credit.  Credit  expires  by  efilux  of  time,  where  it 
depends  on  time,  but  not  till  the  accident  of  the  contingency,  where  it  is  founded 
on  contingency,  being  either  more  or  less  in  one  case  than  the  other,  according  to 
the  nature  of  the  particular  contract.  The  advantages  of  commerce  arise  out  of 
contingencies,  and  so  do  its  failures,  as  fai-  as  the  individuals  are  interested,  and 
that  consideiation  was  pi-(;bably  the  foundation  of  this  statute  for  the  cncoiu-age- 
ment  of  speculation,  for  the  general  good  of  trade.  It  has  Ijecn  saiil  that  lliere 
is  no  credit  given  wliere  the  event  de])ended  on  a  contingency  :  if  that  were  so, 
theic  would  lie  no  credit  in  the  (common  cases  of  bottomry  and  respondentia  bonds, 
the  ])ayment  of  which  depends  on  the  arrival  of  the  ship  and  goods.  That  is  clearly 
a  contingency  ;  yet  there  is  no  (|uestion  but  that  there  there  is  a  credit  created  l)y 
such  instruments — the  [236]  one  party  has  confidence  that  the  other  will  fulfil  his 
obligation  if  the  ship  airives.  So  it  is  with  an  assured,  with  respect  to  his  un<ior- 
writer.  If  then  the  term  credit  be  sutliciently  conipi'chensive  to  embrace  this  case, 
and  if,  notwithstanding  the  contingency,  it  be  applicalile  to  tiie  demand  of  an  assured 
against  the  undcrwiitcr,  till!  amount  of  suli.scri|)tinti  of  the  latter  is  reducible  by  the 
amount  of  the  l)alancc  in  his  favour,  as  being  a  case  of  mutual  credit  within  the  statute. 
That  that  act  has  always  received  a  most  liiieral  construction,  appears  from  the  cjiso 
FJx  parte  l)ee:e  (1  Atk.  22!)).  As  to  what  is  reported  to  have  been  said  liy  Lorfl 
llardwickc,  in  Ex  parle  Gnunne,  his  hoi'dship  theic  put  tlic  case  of  a  delit,  about  whicii 
there  is  no  doubt;  and  what  he  suggested  as  to  the  hardship  of  admitting  a  debt 

(/t)  Smith  V.  Iloilson,  4  T.  K.  216 ;  and  French  and  Fcnv. 
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proceeding  from  a  contingency  happening  after  the  bankruptcy,  it  is  enough  to  say 
that  it  was  not  said  judicially.  The  case  of  French  v.  Fenn,  was  also  a  case  depending 
wholly  on  contingencies.  The  pearls  were  in  England  at  the  time  of  the  banki'uptcy, 
and  the  amount  of  their  ultimate  produce,  when  sold  in  China,  was  altogether  uncertain, 
or  whether  it  would  even  create  a  debt ;  yet  that  was  allowed  to  be  set  off. 

But  the  recent  case  of  Olire  v.  Smith  (2  M.  &  S.  112),  is  strongly  in  point,  and  is 
completely  and  decisively  in  favour  of  the  defendant.  There,  the  trusting  a  looker 
with  the  possession'of  policies,  constituted  a  credit,  notwithstanding  the  contingency  ; 
which  [237]  ripening  into  a  debt,  after  the  banki-uptcy,  became  the  subject  of  a  set-off. 
And  if  that  was  a  case  of  mutual  credit  within  the  statute,  as  between  the  assured  and 
the  broker,  a  fortiori  must  it  be  as  between  the  assured  and  the  underwriter,  to  which 
latter  the  credit  was  in  fact  given. 

In  Koster  v.  Easoii  (2  M.  &  S.  423),  (confirmed  by  Parker  v.  Beadcy)  a  broker 
effecting  policies  in  his  own  name,  on  account  of  others,  was  held  to  have  established 
a  credit  between  himself  and  the  underwriters.  It  cannot,  therefore,  after  those  cases, 
be  said  that  this  is  not  a  mutual  credit  within  the  5  Geo.  III. 

Littledale,  in  reply,  contended  that  inasmuch  as  unless  a  loss  had  occurred,  there 
would  be  nothing  to  be  accounted  for  liy  the  defendant  at  the  time  of  the  bankruptcy, 
there  was  then  no  credit  existing  ;  and  that  distinguished  this  case  from  that  of  French 
V.  Fenn,  where  the  defendant  had  been  actually  entrusted  with  the  possession  of  the 
goods  at  the  time  of  the  banki'uptcy,  for  which  he  was  to  account,  and  which  were 
then  certainly  of  some  value,  though  the  amount  was  uncertain,  (nor  could  be  reduced 
to  a  certainty,  till  their  produce  was  ascertained  by  their  sale  ;) — and  that  distinction 
was  taken  by  Mr.  Justice  Heath,  in  Glennie  v.  Fdmunds,  as  putting  the  question,  then 
before  the  Court,  out  of  the  authority  of  the  ease  of  French  and  Fenn,  there  [238] 
cited.  The  case  of  Staniforth  v.  FeUowes  (1  Marsh.  184),  is  an  authority  that  this 
statute  is  not  to  be  farther  extended  in  its  construction,  at  least  than  it  has  been.  In 
the  other  decisions  cited,  the  bi'oker  was  entrusted  with  the  policy  ; — but  here,  the 
policy  is  to  be  enforced  against  the  party,  and  he  was  not  entrusted  until  an  event 
arose,  which  might  never  happen.  In  the  case  of  bottomry  and  respondentia  bonds, 
there  is  an  actual  existing  credit. 

Ellenborough,  Lord  Chief  Justice,  in  delivering  the  opinion  of  the  Court,  put 
the  decision  of  the  case  entirely  on  a  distinct  ground  from  any  which  had  been  taken 
up  in  the  course  of  the  aigument. 

Although  this  case,  said  his  lordship,  has  been  argued  as  if  it  were  merely  a 
question  of  mutual  credit,  and — whether,  thei'efore,  the  defendant  was  entitled  to  set 
off  this  demand,  undei-  the  5th  Geo.  II.  ch.  30;  yet,  as  the  I'Jth  Geo.  II.  eh.  32, 
sec.  2  *,  (having  provided  that  the  assured,  in  any  policy  of  [239]  insurance,  shall  be 
admitted  to  prove  his  debt  in  respect  of  such  policy,  although  the  loss  should  not 
happen  till  after  the  bankruptcy,)  operates  to  suspend,  as  it  were,  the  act  of  bank- 
ruptcy, in  favour  of  an  assured  ti-ader,  till  the  event  of  the  voyage  shall  be  ascertained, 
that  provision  ought  to  be  construed  for  their  mutual  benefit;  and  therefore,  if  the 
claim  is  to  be  allowed  in  one  case,  the  setoff'  must  be  allowed  in  the  other.     The  object 

*  "  That  from  and  after  the  said  29th  day  of  October,  the  obligee  in  any  bottom- 
ree or  respondentia  bond,  and  the  assured  in  any  policy  or  insurance,  made  and  enteied 
into  upon  a  good  and  valuable  consideration,  bona  tide,  shall  be  admitted  to  claim  ; 
and  after  the  loss  or  contingency  shall  have  happened,  to  prove  his,  her,  or  their  debt 
and  demands  in  respect  of  such  bond  or  policy  of  insurance,  in  like  manner  as  if  the 
loss  or  contingency  had  happened  before  the  time  of  the  issuing  of  the  commissio!i  of 
bankruptcy  against  such  obligor  or  insurer ;  and  shall  be  entitled  unto,  and  shall  ha\e 
and  receive  a  proportionable  part,  share,  and  di\idend  of  such  bankrupt'.s  estate,  in 
proportion  to  the  other  creditors  of  such  bankrupt,  in  like  manner  as  if  such  loss  or 
contingency  had  happened  before  such  commission  issued  ;  and  all  and  every  person  or 
persons  against  whom,  from  and  after  the  said  2yth  day  of  October,  any  commission 
of  bankruptcy  shall  be  awarded,  shall  bo  discharged  of  and  from  the  debt  or  debts 
owing  by  him,  her  or  them,  on  eveiy  such  bond  and  policy  of  insurance  as  aforesaid, 
and  shall  have  the  benclit  of  the  several  statutes  now  in  force  against  bankrupts,  in 
like  manner,  to  all  intents  and  purposes,  as  if  such  loss  or  contingency  had  happened, 
and  the  money  due  in  respect  thereof  had  become  payable,  before  the  time  of  the 
issuing  of  such  commission." 
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of  the  latter  statute,  was  to  place  the  parties  in  an  insurance  in  the  same  situation  as 
if  the  l>ankrnptcy  had  not  happened  till  after  the  loss,  so  as  to  give  the  assured  an 
advantsige  he  would  not  otherwise  have  had  ;  therefore,  in  the  account  between  the 
])arties,  regard  is  to  he  had  to  the  nature  of  the  whole  transaction,  and  not  to  the  side 
of  the  account  on  which  the  balance  appears.  So  that  if  the  assured  be,  under  the 
1!)  (ico.  II.,  entitled  to  prove  a  debt  due  to  him,  from  an  underwriter  liecoming  bank- 
[240]-rupt  l)efore  the  loss  happened  on  which  it  arose,  so  ought  a  solvent  underwriter, 
in  the  case  of  an  assured  becoming  bankrupt,  to  be  entitled  to  set  oli'  a  debt  due  to 
him  before  the  bankruptcy,  against  a  lo.ss  happening  after  it.  In  this  case,  the  assured 
was  indebted  to  the  underwriter,  in  a  balance  of  1081.  Os.  Id.,  and  became  bankrupt 
before  the  loss  ; — his  assignees  seek  to  recover  the  whole  amount  of  the  loss, — the 
defendant  claims  a  right  to  set  off  that  balance, — and,  we  think,  that  under  the 
liencHcial  construction  of  the  19  Geo.  11.  the  defendant  is  entitled  to  deduct  the  general 
balance  of  10f>l.  Os.  Id.  in  his  favour,  from  the  amount  of  his  subscription  to  the  policy 
so  due  from  him  on  the  loss  which  happened.  So  far,  therefore,  the 
Verdict  to  be  reduced. 

[241]        WllITMOKE     AND     OTIIEUS     V.     KiClI.VRD     TUOKNTON,     ROBEKT     TlIORXTON, 

\\'e.S'1',  and  Pkehn.  Tuesday,  liGth  November  1816. — The  Couit  will  set  aside 
an  injunction — (granted  after  trial  and  verdict  obtained  on  the  ground  that  one 
of  the  defendants  (plaintiH's  at  law)  in  whom  the  interest  was  averred  to  be,  was 
in  contcm])t  for  not  having  answered,  and  that  his  answer  was  most  material  to 
the  defence  at  law  of  the  plaintiH's  (in  equity)  to  the  action,  as  it  might  shew  that 
the  pro])ei'ty  was  not  (in  truth)  in  him:)— and  that  although  the  attidavit  of 
merits,  on  which  it  was  obUiined,  contain  allegations  of  strong  facts  in  supjwrt  of 
the  plaintiffs'  equity  ;  and  although  the  Court  of  law  have  since,  on  the  same 
facts  having  been  brought  before  them  on  motion  for  a  new  trial,  granted  a  rule  nisi, 
against  which  cause  has  not  yet  been  shewn. — Such  an  order  can  only  be  obtained 
before  verdict ;  and  if  obtained  after,  will  be  discharged  on  motion — Shewing 
cause  against  a  rule  nisi  for  a  new  trial,  is  not  a  breach  of  an  injunction. 

The  defendants,  who  were  merchants  in  London,  had  obtained  a  verdict  at  law,  in 
lii.st  Trinity  Term,  agaiTjst  the  plaintiffs,  who  were  nnderwrilors,  for  the  amount  of 
their  siib.scri])lions  to  a  policy  of  insurance,  effected  on  certain  vessels  and  their  cargo, 
then  at  sea,  (lost,  or  not  lost).  The  defendants  had  brought  the  action  in  the  name  of 
rrehii,  a  merchant  at  Petersburgh,  in  whom  the  sole  intei'cst  in  the  ships  and  cargoes 
was  averred  to  be.  (Jn  the  27tli  June,  tlic  plaintiH's  hied  the  present  bill,  to  restrain 
the  |)roceedings  ;  alleging  that  I'rchn,  the  foreign  merchant,  had,  in  fact,  no  interest 
in  llie  property  insured,  and  that  his  name  was  merely  used  colourably  ; — that  the 
other  defendants,  who  they  alleged  were  really  the  owners,  knew  of  the  loss  of  the 
vessel  before  they  effected  the  insurance,  as  would  appear  by  their  correspondence,  if 
produced — the  production  of  which,  they  prayed,  might  be  ordered  by  the  Court. 
Kichard  Thoiiiton  answered  the  15th  July,  but  the  otlier  defendants  [242]  were  in 
contempt.  In  supjjort  of  the  a])plicalion  for  the  injunction,  an  atlidavit  (suiii'u  the 
11th  of  November)  was  tiled,  verifying  the  allegations  in  the  bill,  and  stating  some 
strong  facts,  to  shew  that  there  was  good  ground  for  sus))icion  of  unfaii'  dealing  on 
the  |)ait  of  the  insured  ;  and  that  on  those  circumstances  having  been  brought  Ix'fore 
the  Court,  on  a  motion  for  a  new  trial,  a  rule  nisi  hail  been  obtained  ; — ami,  on  I  he 
l-'lh  instant,  this  Court  gr.inled  an  injunction,  ;is  (irayed  ; — and 

Konblanque  anil  Kaithliy  now  moved,  jiursuant  to  notice,  That  th.at  injunction 
might  be  dis.solved  ;  or  that  the  plaintiH's  might  be  directed,  within  a  week,  to  pay 
into  Court  the  amount  of  their  several  subscriptions  to  the  policy  of  insurance  men- 
tioned in  the  pleadings; — and  that  the  defendant  i'rchn  might  be  .it  liberty  to  shew 
cause  against  the  rule  nisi. 

[Thomson,  Chief  Baron.  It  is  not  a  proceeding  which  .inionnts  to  brc.nch  of  an 
injunction,  to  show  cause  against  a  rule  for  a  new  Iri.il.  | 

It  was  submitted,  that  an  injunction  should  not  have  been  granted  in  a  case  like 
this,  after  trial  and  verdict ;  or,  if  it  were  consistent  with  the  practice  of  the  Ct)urt,  it 
ought  to  have  been  on  terms  of  bringing  the  money  intoCouit.  All  the  fact.s  ilctailed 
ill   the  affidavit,  were  strongly  urged  at  the  trial;   and  yet  the  jury  found  for  the 
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defendants,  (ibe  plaintitis  at  law).  As  to  Piehn's  answer  not  having  come  in,  it  is  the 
plaiutiti's  fault  that  it  is  not  [243]  on  the  record  ;  for  he  has  not  used  all  due  means 
and  diligence  in  getting  it.  If  he  had  applied  for  the  injunction  before,  that  pro- 
ceeding alone  would  most  probablj-  have  produced  the  answer.  And  if  the  answer 
had  been  so  material  to  their  defence,  they  should  have  got  the  injunction,  to  stay  the 
proceedings  at  law,  till  it  should  have  come  in,  in  proper  time, — before  the  trial. 
They  had  no  right  to  wait  till  thej'  had  taken  the  chance  of  a  verdict,  and  po.ssessed 
themselves  of  the  defendant's  case.  If  it  were  practicable  to  obtain  an  injunction,  merely 
for  want  of  a  defendant's  answer,  a  defendant  at  law  might,  in  some  cases,  have  as 
many  trials  as  there  were  defendants  in  equity,  if  they  should  answer  successively. 

[Graham,  Baron,  observed,  that  it  was  not  unusual  to  grant  injunctions  for  want 
of  answer,  even  after  verdict ;  and  alluded  to  the  case  of  Kcnsiiujlon  v.  Jlldte  (vide 
ante,  p.  164).] 

But  it  was  observed  that,  in  that  case,  the  plaintiffs  had  brought  the  mone\'  into 
Court,  and  very  few  of  the  many  actions  there  pending  had  then  been  tried.  The 
defendant,  too,  was  constantly  abroad  in  that  case  ;  and  the  delay  of  his  answer  coming 
ill  was  not  sufficiently  accounted  for ; — that  was  therefore  a  very  peculiar  case. 

Here,  the  plaintiffs  having  elected  to  let  the  proceeding  at  law  take  its  course, 
must  now  abide  by  [244]  the  result,  {Barhw  v.  Brent,)  (1  Verii.  175) ;  unless  in  cases 
where  new  matter  of  defence  has  been  subsequently  discovered,  and  then  the  Court 
will  sometimes  interfere.     The  sole  object  of  the  injunction  in  this  case  is  for  delay. 

Dauucey  and  Winthrop  opposed  the  motion. —  i'hey  admitted  that  Prehn's  answer 
was  material,  and  that,  before  \erdict,  the  application  for  an  injunction,  on  a  proper 
affidavit  of  merits,  would  have  been  ;dmost  of  course.  There  is  (as  is  admitted)  nothing 
but  the  trial,  which  has  been  had,  that  furnishes  any  objection  to  this  motion.  It  was 
so,  however',  in  the  case  of  Kensington  v.  Il'hite,  where  an  injunction  was  granted  by 
this  Court,  notwithstanding  a  trial  had  been  had.  Here,  too,  it  is  a  strong  circum- 
stance, that  the  proceedings  at  law  are  not  yet  at  an  end  ;  for  a  rule  having  been 
obtained,  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  is  the  same  thing  as  if  there  had  been  in  fact  no  trial.  In  this  case,  too,  the 
defendants,  who  have  not  answered,  are  abroad  : — Prehn  is  at  Petersburgh,  and  Kobert 
Thornton  and  West,  in  Flanders.  As  to  paying  the  amount  of  the  subscription  into 
Court,  if  the  Court  so  order  it,  it  must  certainly  be  done. 

Thomson,  Chief  Baron.  The  case  of  Kcn.<ington  and  JVIdte,  which  has  been  alluded 
to,  was  certainly  under  very  different  circumstances  from  those  of  the  present.  In 
that  case,  although  four  actions  had  been  tried,  and  verdicts  given  for  the  plaiii-[245]-tiffs 
at  law,  there  were  very  many  other  underwriters  against  whom  actions  were  pending, 
that  had  not  then  been  tried,  and  it  seemed  altogether  to  be  a  strong  case  for  inter- 
fering to  suspend  the  proceedings  ;  for  White,  who  was  a  mere  man  of  straw,  and  not 
to  be  found  any  where,  though  said  to  be  somewhere  in  America,  could  not  be  made 
to  put  in  a  sufficient  answer  till  after  many  years.  There  had  lieen  no  consolidation 
of  those  actions,  and  a  great  many  yet  remained  to  be  tried  ;  so  that  that  was,  in 
effect,  an  injunction,  restraining  proceedings  in  any  future  actions,  until  ulterior 
evidence  could  be  got  in,  rather  than  against  those  which  had  already  been  tried. 
White  was,  in  fact,  the  sole  defendant,  too,  in  that  case. 

Now,  here,  the  question  is.  Whether  we  shall  grant  an  injunction,  after  trial  and 
verdict  obtained,  without  any  such  qualifying  circumstances,  till  the  answer  of  one  of 
three  defendants  come  in  ]  At  the  time  the  cause  was  tried,  Prehn  was  abroad,  and 
then  an  injunction,  for  want  of  his  answer,  might  have  been  obtained.  The  great 
ground  of  defence  to  the  action  of  law  was,  the  fraudulent  insurance,  the  assured 
having  had  knowledge  of  the  loss  at  the  time  ;  and  the  property  not  being  in  Prehn, 
the  person  in  whom  it  was  averred  to  be,  but  in  the  other  defendants.  Kichard 
Thornton,  being  examined  on  the  trial,  proved  the  property  to  be  in  Prehn.  After- 
wards a  new  trial  was  granted,  on  an  affidavit  made  by  Beardmore,  that  Thornton, 
the  witness,  had,  in  conversation,  ac-[246]-kiiowledged  to  him  that  the  property 
was  not  in  Prehn.  But  that  circumstance  can  have  no  weight  with  us  in  disposing 
of  the  present  motion.  Had  this  motion  been  made  before  the  trial,  we  should  have 
granted  it  on  a  common  affidavit.  At  ihis  time  it  is  infinitely  too  late,  and  it  would 
be  contrary  to  proper  practice  to  restrain  the  defendants. 

It  was  strongly  put  in  argument,  that  if  this  were  practicable,  there  might  be  as 
many  injunctions  and  trials,  as  defendants  in  equity.     For  the  sake  therefore  of  the 
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rules  of  practice,  which  is  of  iiiKiiitoly  more  consec{uonco  than  this  question  of 
property,  hirgc  as  the  amount  is  to  the  parties,  we  must  discharge  this  order  for  the 
iiijiuiction  which  has  been  obtained  by  the  plaintiff's. 

Gkaii.im,  Baron,  of  the  same  opinion.  In  the  case  of  Kensington  v.  JFhite,  there 
were  other  defendants  at  law,  who  had  not  tried  their  causes,  and  might  have  had 
an  equity,  from  which  the  verdicts  that  bad  been  obtoined  should  not  have  precluded 
them.  There  should  be  much  stronger  ground  laid  for  the  interference  of  the  Court 
after  a  verdict,  than  are  brought  before  us  here. 

[His  Lord.ship  stated  the  circumstances  of  the  case,  observing,  that  the  plaintifV 
was  apprized  long  ago  of  all  the  facts  on  which  this  application  rests,  and  might  have 
ajiplied  in  time  to  have  had  the  injunction  as  .-i  matter  of  course.] 

[247]  Tlie  plaintiH's,  however,  chose  to  go  to  trial,  and  they  must  now  abide  by 
the  decision  of  the  Court  of  Common  Pleas.  It  was  indiscreet  in  them  to  do  so 
cerUiinly,  but  by  th.at  they  have  precluded  themselves  from  the  available  defence 
which  they  might  have,  for  it  is  not  the  province  of  courts  of  equity  to  remedy  the 
consequences  of  suitors  having  acted  indiscreetly,  or  to  take  from  courts  of  law  all 
jnrisfiiction. 

I  think  the  order  for  the  injunction  should  be  discharged,  and  of  course  the  rest 
of  the  motion  is  out  of  the  question. 
Wool),  Baron,  absent. 

RiCH.VUDS,  Baron.  I  am  perfectly  satisfied  with  the  opinions  which  have  been 
already  given.— [His  Lordship  stated  the  circumstances  of  the  case.]— In  former  times, 
courts  of  equity  exercised  a  jurisdiction  over  common  law  trials,  which  they  do  not 
do  now.  In  the  equity  cases  abridged,  there  arc  .several  instances  of  the  e.xercise  of 
such  an  interference  to  be  found,  under  the  head  "  Injunction"  (i) ;  but  that  priictice 
has  long  ago  been  put  an  end  to,  and  at  present  there  is  no  such  jurisdiction 
exercised. 

Such  applications  as  these  are  properly  made  to  courts  of  equity,  as  auxiliary  to 
courts  of  law  on  trials  l)etween  parties,  by  means  of  bills  for  discovering,  and  com- 
missions to  examine  al)sent  witnesses  ;  [248]  but  their  object  is  merely  to  give  the 
party  assistance  at  the  trial  of  an  action.  It  must  therefore  necessarily  follow,  that 
where  there  is  no  trial  to  be  had,  there  can  be  nodi.scovcry  to  be  sought.  If  a  verdict 
had  passed  simpliciter,  without  more,  a  bill  then  filed  for  a  di.scovcry  might  have  been 
demuiTcd  to,  for  there  could  be  no  discovery  there,  any  moic  than  as  to  a  matter  not 
at  issue  ;  so,  also,  an  application  for  .an  injunction  would  have  been  refused  on  the 
same  principle.  And  I  do  not  see  that  there  being  a  nUc  pending,  for  shewing  cause 
why  thcie  should  not  be  a  new  ti'ial,  can  make  any  difference. 

In  this  ease  the  l)ill  is  filed,  after  trial  and  verdict,  for  the  plaintiff:'  at  law  ;  but 
the  defendant  could  not  demtu'  here,  because  that  does  not  appear  on  the  record,  and 
theiefore  it  is  that  he  comes  to  the  Court  to  apply  for  a  discharge  of  the  injunction 
which  h,is  l)een  obtained. 

The  only  distinguishing  circumstance  in  this  case  is,  that  there  is  at  this  moment 
a  rule  to  shew  cause  pending,  why  a  new  tiial  should  not  bo  granted.  Now  let  us 
suppose  that  that  rule  shmdd  be  discharged,  then  we  should  lie  doing  what  would  be 
inigatory.  Ai'e  we  to  order  a  coiidition.d  injunction,  in  case  that  rule  should  be  made 
absolute,  with  the  altei-nativc  that  it  sli.dl  stand  dissolved,  if  the  rule  should  bo  dis- 
charged ?  It  is  imi)ossiblc  that  there  should  Ijc  aTiy  such  practice  in  this  Court.  The 
oidy  case  cited  to  shew  that  it  may  l)e  done,  is  that  of  Kimsinf/lon  v.  Ji'hitc ;  but  that 
W!us  a  very  [249]  dinbrcnt  case.  The  trial  which  had  boon  had  there  ought  not  to 
have  ])rccluded  the  other  defendants  who  had  not  lost  a  trial.  That,  therefore,  comes 
to  the  connnon  case  of  an  application  before  trial  ;  but  if  that  case  were  wrongly 
decided,  is  that  any  rcasoTi  why  we  should  do  wrong  again?  And  certainly  it  wouhl 
be  extreme  injustice  to  refuse  the  present  .ipplic.ition  to  get  rid  of  the  order  which 
has  been  obtainc<I  for  an  injunction. — As  to  the  object  of  delay,  wiiicii  has  been 
adverted  to,  that  is  notoriously  often  the  only  motive  for  applications  for  injunctions 
under  these  circumstances. 

Order  for  the  Injunction  disc^harged. 

(6)  Injunction,  p.  524. 
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[250]    In  the  Exchequer  Chamber.     (In  Error.) 

DoKAN  V.  O'Keilly  and  Others.  Wednesday,  -nth  November,  I3th  Novemljcr 
1816. — In  an  action  of  debt  on  a  foreign  judgment,  for  an  entire  sum  recovered 
on  counts  for  the  balance  of  a  merchant's  account,  for  goods  sold — monies 
advanced  and  paid — monies  due  on  bills  of  exchange — and  for  interest:  this 
Court  will  not  give  interest  on  affirmance  of  the  judgment  of  the  Court  below. — 
Where  interest  is  given,  the  debt  must  appear  on  the  record  to  be  one  which 
carries  interest. — The  Court  will  not  act  on  facts  stated  to  them  by  affidavit, 
because  the  other  party  can  have  no  opportunity  of  contradicting  them. 

Littledale  moved  for  interest,  in  the  event  of  the  affirmance  of  this  judgment  in 
the  Court  of  King's  Bench.  It  was  an  action  of  debt  brought  on  a  judgment  in  the 
Supreme  Court  of  Judicature  in  Jamaica,  in  which  the  defendant,  the  plaintiff  in 
en-or,  had  sufTered  judgment  by  default. 

It  appeared,  from  the  affidavit  read  in  support  of  the  application, — that  in  the 
amount  of  the  damages  which  had  been  recovered  in  the  cause  in  the  King's  Bench, 
interest  was  calculated,  included  and  allowed  : — that  the  declaration  in  that  cause 
consisted  of  two  several  counts  on  the  Jamaica  judgment,  and  other  counts  in  debt, 
including  a  count  for  interest :  (but  the  cause  of  action,  in  the  Jamaica  Court,  not 
appearing  on  that  affidavit,  the  motion  stood  over  that  that  might  be  ascertained  ;) 
and  now  it  was  moved  on  a  supplemental  affidavit,  stating  that  that  judgment  had 
been  recovered  by  the  defendants  in  error,  in  an  action  for  the  balance  of  a  merchant  s 
account  for  goods  sold,  monies  advanced  and  paid,  [251]  monies  due  upon  bills  of 
exchange,  and  for  interest ; — that  the  amount  of  the  cash-payments  or  advances,  and 
monies  so  due  on  bills  of  exchange,  forming  part  of  the  debtor's  side  of  the  said 
account,  exceeded  the  sum  recovered  by  the  Jamaica  judgment,  and  that  it  was  the 
usual  course  of  dealing  in  geneial,  as  well  as  between  these  parties,  to  chai-ge  and 
allow  interest  upon  such  accounts. 

It  was  submitted,  that  the  defendants  (in  error)  were  entitled  to  intei'cst  on  the 
special  counts,  and  to  those  the  application  was  confined; — that  the  affidavits  shewed 
that  the  sum  recovered  in  the  Jamaica  Court  was  on  demands  which  carried  interest 
by  the  course  of  dealing  there,  and  that  where  that  was  so  the  cases  authorized  an 
.•ipplication  for  interest  to  this  Court ; — that  the  judgment  recovered  in  Jamaica  had 
consolidated  all  the  demands  in  one  entire  sum,  and  in  an  action  brought  on  that 
judgment  there,  the  Court  would  have  given  interest. 

[Cxibbs,  Chief  Justice.  I  am  not  prepared  to  admit  that  we  are  bound  to  adoj)t 
the  pi'actice  of  the  Courts  of  Jamaica.] 

It  was  also  urged,  that  interest  had  been  given  in  this  Court  on  a  judgment,  the 
subject-matter  of  which  did  not  carry  interest ;  and  he  produced  a  case,  furnished  by 
the  clerk  of  the  errors,  of  interest  having  been  allowed  on  the  balance  of  a  merchant's 
account. 

GiBBS,  Chief  Justice.  We  should  not  be  war-[252]-ranted  in  granting  this  applica- 
tion. In  those  cases  where  we  give  interest  on  judgments  affirmed,  it  always  appears 
on  the  face  of  the  record,  that  the  demand  of  the  plaintiff  below  is  of  a  debt  which 
bears  interest  of  course,  as  in  the  case  of  a  bill  of  exchange,  or  promissory  note.  The 
first  count  of  the  declaration  in  the  foreign  Court  is  for  goods  sold.  On  that  demand 
no  interest  could  be  due,  and  therefore  none  ought  to  be  recovered. 

Besides,  we  are  called  on  to  do  this  on  facts  stated  in  an  affidavit,  which  would 
be  a  mischievous  precedent.  All  those  facts  might  be  false,  and  if  they  should  be  so, 
the  party  who  is  to  be  fixed  with  them  can  have  no  opportunity  of  contradicting  them. 

BURROUGH,  Justice.  Interest  is  never  recoverable  on  counts  for  money  paid,  and 
money  had  and  received  without  a  special  contract.  That  has  been  decided  on  solemn 
argument. 

Graham,  Baron.  Had  the  plaintiff'  below  brought  assumpsit,  he  might  have 
recovered  interest  in  the  shape  of  damages. 

Motion  refused. 

Wood,  Baron,  absent. 


3  PRICE,  253.  ANONYMOUS  253 

[253]  Anonvmhus.  Wednesday,  27th  November  IfSlG. — Service  of  notice  of 
motion  for  interest  on  aftirmance  of  a  judgment  of  the  Court  below,  by  leaving 
it  with  the  occupier  of  the  house  where  the  plaintifV  in  Eri'or  had  lodged,  and 
who  informed  the  person  calling  for  that  purpose,  that  the  plaintiff  in  Error  was 
abroad,  but  that  she  was  authorised  to  receive  all  papers  for  him,  is  insufficient. 

Littledale  moved  for  interest  on  the  affirmance  of  a  judgment  of  the  Court  below, 
on  an  affidavit  of  service  of  the  notice  of  motion,  the  substance  of  which  w;is, — that 
the  deponent  had  attempted  to  effect  the  service  on  the  plaintiff  in  error,  at  the  house 
where  he  had  lodged  ; — that  he  was  informed  by  the  occupier  of  the  house  that  the 
plaintiff  had  gone  abroad,  and  that  she  was  authorized  by  him  to  receive  whatever 
letters  or  papers  might  be  brought  there  for  him, — and  that  the  deponent  left  the 
notice  with  her. 

But  the  Court  said,  that  the  service  was  insufficient,  and  refused  the  motion. 

Stratton  r.  Hill.  Wednesday,  '27th  Novemlter,  1816. — Debt  lies  against  the 
indorser  of  a  bill  of  e.xchange,  drawn  by  him  and  made  payalile  to  his  order. — 
Indorsement  by  the  drawer  does  not  give  him  a  new  character  as  indorser,  or 
divest  him  of  any  liability  to  which  as  maker  of  the  bill  he  would  have  been 
subject. 

The  plaintiff  declared  in  debt  for  2-1.501.  rent  arrear,  and  on  a  bill  of  exchange : 
"For  that  the  defendant  on,  &c.  at,  &c.  according  to  the  usage  and  custom  of 
merchants  from  time  immemorial,  used  and  approved  within  this  kingdom,  made  his 
certain  bill  of  exchange  in  writing,  bearing  date,  i*i;c.  and  then  and  there  directed  the 
said  bill  of  exchange  to  [254]  the  draweis,  by  which  said  bill  of  exchange  the  said 
defendant  then  and  there  requested  the  said  drawers,  two  months  after  the  date 
thereof,  to  pay  to  his  the  said  defendant's  own  order,  the  sum  of  5001.  value  received, 
which  said  bill,  said  drawers  afterwards,  to  wit,  &c.  upon  sight  thereof  accepted, 
according  to  the  said  usage  and  custom  of  merchants  ;  and  the  said  defendant,  to 
who.se  order  the  payment  of  the  said  sum  of  money  in  the  .said  Itill  of  exchange 
specified  was  to  be  made,  after  the  making  of  the  said  bill  of  exchange,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on,  &c.  at,  &c.  according 
to  the  .said  usage,  &c.  indorsed  the  said  liill  of  exchange,  and  thereby  then  and  there 
ordered  and  appointed  the  said  sum  of  money,  in  the  .said  bill  of  exchange  specified, 
to  be  paid  to  the  said  plaintiff"  Averment  of  due  piesentment,  non-payment  and 
notice, — whereby,  &c.  actio  accrcvit.  There  was  a  similar  count  on  the  same  bill  of 
exchange,  with  an  averment  that  the  drawees,  (having  accepted,)  were  not  to  be  found 
at  the  place  at  which  the  bill  had  been  addressed  to  them. 

The  plaintiff  having  recovered  a  verdict,  (which  was  entered  on  the  postea 
generally). 

[I2lh  Novemiier.J — Merewcther  now  moved  an  aricst  of  judgment  on  the  counts 
on  the  bill  of  exchange,  on  the  following  authorities:  —  1  Mod.  Eiitr.  312,  where  it 
wa.s  said,  that  an  action  of  delit  would  not  lie  against  the  indorser; — ll'vlsh  v.  Crai;; 
(tS  Mod.  .'>7.'i.  1  Strange,  (iSO,  S.  (.!.),  where  it  was  held,  that  debt  did  not  lie  on  a 
promissory  note,  nor,  [255]  indebitatus  assum])Hit,  on  a  bill  of  exchange  ;  and  an 
Ammiiiiioux  cam;  in  Hard.  187,  in  which  the  Court  said,  that  the  custom  of  trader.s  ilid 
not  exteml  so  far  as  to  create  a  debt. 

Taunton,  W.  E.  and  Chitty,  now  shewed  cause  ;  submitting,  that  as  the  dcfcndanl 
was  maker  of  the  bill  of  exchange  as  well  as  indorsei',  his  indorsement  was  necessary, 
to  give  it  currency,  because  it  was  made  payable  to  his  own  order.  I'ut  that  circum- 
stance (they  oontcndeil)  diil  not  alter  his  original  chai;ictcr  of  principal  debtor,  noi' 
discharge  him  from  his  liability  as  drawer.  His  responsibility  as  the  original  debtor 
never  ceases.  The  authority  of  the  ca.scs  cited  on  ol>taining  this  rule,  (in  Modern 
Keports  and  Strange,)  are  much  shaken  by  what  fell  from  Lord  F/ldon,  in  the  case  of 
Bixliop  V.  Y<t}in<i  (2  B.  &  I'.  78),  who  says,  that  in  those  reports  of  that  cvso  the 
])roposition  is  merely  laid  down,  and  that  generally  ;  for  it  is  not  niafle  lo  ap|)c:ir 
either  l)y  whom  the  action  was  l)rought,  whether  payee  or  indorsee,  or  against  whom, 
whothci-  ni.ilccr  or  indorser.  But  his  Lordship  in  th.at  case  furnisln^s  th(^  true  oritorion 
for    deciding  the    ((uestion   then  before   liim, — which    was,  whether  debt  might  be 
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maintained  against  the  maker  of  a  promissory  note, — by  stating  the  sole  question  to 
be,  Who  owes  the  debt  1  The  same  criterion  will  serve  us  here,  and  the  answer  must 
be  in  this  case,  the  drawer  of  the  bill.  Another  conclusive  inquiry  is,  for  whose 
benefit  has  the  apparent  consideration  enured  ?  Clearly  for  the  drawer's  ;  and  that  is 
the  reason  gix-en  in  the  case  of  Hodges  v.  [256]  S/eicard  (Skin.  346),  where  the  Court 
allowed,  that  debt  would  lie  against  the  drawer  of  a  bill  of  exchange  for  value  received. 
Unless  therefore  the  fact  of  the  defendant's  having  indorsed  the  bill,  divest  him  of 
his  liability  as  the  original,  and  ultimately  responsible  debtor, — between  whom  and 
every  person  becoming  possessed  of  the  bill  there  is  a  continuing  privity, — the 
present  form  of  action  is  right,  and  the  plaintiff'  is  entitled  to  the  judgment  that  he 
has  recovered. 

Merewether,  in  support  of  the  rule,  admitted  that  the  question  was,  whether  the 
plaintiff"  was  liable  in  the  present  form  of  action,  as  drawer  of  the  bill  of  exchange 
payable  to  his  own  order,  aftei'  having  acquired  the  new  character  of  indorser ;  and 
whether  debt  might  be  maintained  against  an  indorser,  who  was  also  drawer  of  a  bill, 
as,  between  an  indorser  and  payee  there  is  no  such  privity  of  contract  as  will  sustain 
debt.  In  the  case  of  Bishop  v.  Young  there  are  several  distinctions  from  the  present : 
the  action  was  brought  bj'  the  payee  against  the  drawer,  not  of  a  bill  of  exchange, 
but  of  a  promissory  note,  which  is  the  case  of  a  special  contract  and  immediate  privity, 
and  the  note  was  not  indorsed. 

Per  Curiam.  The  question  in  this  case  appears  to  us  to  be  quite  clear.  The  sub- 
sequent indorsement,  b}-  the  actual  drawer  of  the  bill  of  exchange,  does  not  render  him 
the  less  amenable  on  that  account  to  any  liability  to  which  he  was  originallj'  subject. 

Eule  discharged,  with  costs. 

[257]  DiTCHETT  AND  ANOTHER  V.  ToLLETT.  Wednesday,  27th  November  1816. — 
Proceedings  against  bail  below  will  be  stiij'ed  on  motion  (on  pa3"ment  of  costs) 
where  the  plaintiff  in  the  original  action  has  been  neglectful  in  proceeding  against 
them  on  the  bond  as  early  as  he  might  have  done,  even  where  a  trial  has  been  lost, 
if  there  has  been  reason,  on  the  part  of  the  bail,  to  think  that  the  plaintiff'  did 
not  mean  to  proceed  in  the  action  ;  such  as  the  bankruptcj'  of  the  defendant. — 
But  the  bail-bond  will  be  ordered  to  stand  as  a  security,  if  the  bail  have  not 
applied  to  stay  the  proceedings  on  the  earliest  opportunit\^ — An  affidavit,  made 
after  a  rule  to  shew  cause  granted,  is  not  admissible. 

Littledale  shewed  cause  against  this  rule  nisi,  that,  upon  payment  of  costs,  all 
proceedings  in  the  actions  brought  on  the  bail-bond  assigned,  should  not  be  staj^ed. 

The  rule  was  obtained  on  an  affidavit  made  by  the  defendant's  attorney, — that  on 
the  25th  March  a  commission  of  bankrupt  issued  against  the  defendant,  under  which 
he  was  duly  declared  a  bankrupt, — that  the  writ  on  which  the  defendant  was  arrested, 
issued  on  the  1st  of  April,  returnable  in  fifteen  days  of  Easter  (1st  May)  ; — that  bail 
was  given  to  the  Sheriff ; — that  on  the  2d  July  (Trinity  Term  ended  the  3d)  the 
plaintiffs,  as  assignees  of  the  Sheriff'  of  Devon,  issued  a  writ  against  the  defendant 
and  his  bail,  returnable  on  the  morrow  of  All  Souls.  On  the  10th  of  July  the  bail 
below  put  in  bail  above,  before  a  Baron,  and  delivered  the  bail-piece  to  defendant's 
clerk  in  Court,  who  returned  it,  with  a  communication  that  process  had  been  issued 
on  the  bond.  On  the  12th  deponent  served  him  with  a  summons  to  stay  proceedings 
in  the  action  on  the  bond  assigned  ;  that  finding  bail  had  been  served  in  the  present 
Term,  with  notice  of  declaration,  deponent  gave  notice,  on  the  14th  November,  that 
the  bail  would,  on  AVednesday  then  next,  justify  by  affidavit  in  open  (Court,  which 
they  did)  ;  and  that  plaintiff  might  [258]  have  taken  an  assignment  of  the  bail  bond 
on  the  10th  of  May,  and  have  issued  process  thereon  for  want  of  bail  being  put  in  in 
due  time,  and  believes  that  if  he  had  done  so,  the  bail  below  would  have  put  in  and 
perfected  bail  above,  and  ap])lied  to  stay  the  proceedings  on  such  bond. 

It  was  stated,  that  the  reason  why  bail  above  was  not  put  in  and  perfected  in 
time  was,  that  it  was  thought  that  as  the  defendant  had  been  declared  bankrupt,  the 
plaintiff  would  not  proceed  in  the  action,  and  therefore  no  steps  had  been  taken  till 
the  bail  were  served  with  process  on  the  bond  assigned,  on  the  2d  of  July. 

In  answer  to  this,  it  was  now  urged  that  the  bail  had  not  used  such  diligence  as 
they  ought  to  have  used  in  perfecting  bail  above,  when,  perhaps,  they  might  have 
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obtained  an  oirler  to  stay  proceedings,  on  payment  of  costs;  Init,  without  first 
justifying,  they  could  not  have  obtained  such  an  order.  That  the  summons  which 
had  been  taken  out  for  staying  the  proceedings  against  them,  was  not  followed  up  l)y 
attending  a  Baron,  so  that  they  had  also  been  guilty  of  laches.  And  if  it  should  be 
said  that  the  bail  were  not  bound  to  justify  before  application  for  such  ordei',  liecause 
they  were  the  .same  bail  as  had  been  given  to  the  Sheriff,  yet,  the  plaintiff  having  lost 
a  trial  here,  the  defendant  is  not  entitled  to  the  order  sought,  without  an  athdavit  of 
merits  in  the  original  action,  and  submitting  that  the  bail-bond  should  stand  as  a 
security. 

[259]  If  it  should  be  argued  that  the  plaintiff,  not  having  filed  a  declaration 
de  bene  esse,  has  not  been  delayed  ;  the  answer  is,  that  it  has  been  determined  that 
a  plaintiff  is  not  bound  to  declare  within  the  time  limited  for  putting  in  bail  (a),  and 
after  that  time  he  cannot  declare  till  after  bail  are  actually  put  in. 

The  original  action  is  on  a  bill  of  exchange,  the  plaintiff's  residing  in  Bristol,  the 
defendants  in  Devonshire  ;  and  whether  the  venue  weie  laid  in  London  or  in  the 
country,  the  plaintifl's  might  have  gone  to  ti'ial,  and  have  obtained  a  judgment  of 
Trinity  Term,  .so  that  they  have  lost  a  trial.  For  these  reasons  it  was  submitted,  that 
the  proceedings  should  not  be  stayed,  or  at  least  that  it  must  be  on  terms  of  paying 
the  costs,  and  letting  the  bail-bond  stand  as  a  security. 

[An  affidavit,  sworn  and  filed  since  the  rule  obtained,  was  not  allowed  to  be  read.] 

Dauncey,  and  M'Mahon,  in  support  of  the  rule,  contended,  that  if  the  plaintiff"  had 
lost  a  trial,  it  was  his  own  fault ;  that  he  had,  by  his  delaying  himself  to  proceed  in 
the  first  instance,  (by  not  having  put  the  bond  in  suit  as  early  as  he  might  have  done, 
which  is  ruled  in  Ilulchinson  v.  IlanJcastk  (Barnes,  103),  to  [260]  be  incumbent  on  him 
to  do,)  lulled  the  bail  into  security,  by  giving  them  reason  to  believe  that  he  had 
abatidoned  the  action,  (and  there  was  the  more  reason  in  this  case  that  the  plaintifi' 
should  consider  the  suit  abandoned,  because  the  defendant  had  become  bankrupt;)  — 
that  the  plaintiff  had,  therefore,  by  his  own  laches,  forfeited  his  right  to  pi-oceed 
against  the  Ijail  *, — and  they  submitted,  that  the  bail  below  could  not  have  applied 
to  stay  proceedings,  till  bail  above  had  been  perfected,  which  was  not  done  till  the 
20th  of  Noveml)er. 

The  Court  said  that  there  had  been  laches  on  both  sides,  and,  in  consequence  of 
the  plaintiff's  neglect  in  not  proceeding  with  more  regularity,  they  would,  even  at  this 
time,  stay  the  proceedings  ;  but  as  the  original  delay  had  begun  on  the  part  of  the 
bail  below,  and  as  they  had  not  subsequently  used  as  much  diligence  as  they  might, 
they  would  order  the  bail-bond  to  stand  as  a  security,  and  that  they  should  pay  the 
co.sts :  And,  on  those  terms,  they  made  the 

Rule  absolute. 


[261]  The  Kino  jj.  Stancher.  28th  November  1810.— A  defendant  having  been 
coMimittcd  to  ])rison  on  a  forfeited  recognizance,  whereby  his  wife  and  family  .'iro 
be(tome  binthcnsome  to  the  parish,  is  not  a  sufficient  ground  for  the  discharge 
of  the  defendant  from  such  recognizance. 

Barber  moved  the  Court  for  the  discharge  of  the  defendant  from  his  recognizances, 
(which  he  had  entered  into  for  the  appearance  of  one  Cartwright,  to  two  indictments, 
one  for  perjury,  and  the  other  for  compounding  felony,)  and  which  had  been  estreated. 
The  flcfendant  had  been  apprehended,  on  the  forfeiture  of  the  recognizances,  and 
committed  to  prison,  in  August  18|a,  whereby  his  wife  and  si.v  childri'u  had  become 
burthensome  to  the  ])arish.  '{"lie  Miolion  was  ni.ide  cm  behalf,  as  well  of  I  lie  ]iarish, 
as  of  the  defendant  ;  l)Ut 

The  Court  refused  the  Motion. 

(«)  Tidd,  202.  Carmkliad  v.  Chandler.  Tv.  24  Geo.  111.  Iinpcy,  K.  B.  208. 
Prae.  Reg.  71.     Mern/man  v.  Carter.     Strange,  1262. 

*  Umth  v.  Aslley.  Barnes,  61.  Davenport  v.  jrall.  lb.  62.  ITanl  v.  Alderlon. 
lb.  84.     Pigolt  V.  Tiufle.     3  B.  &  P.  222. 


256  JONES    ■?'.   RIPLEY  3  PRICE,  262. 


Jones  and  Others  v.  Ripley.  Wednesday,  30th  November  1816. — An  indorsee 
of  the  same  Ijill  of  exchange  on  which  the  piincnpal  had  been  arrested,  and  another 
person  who  had  jnstiKed  as  bail  in  other  actions,  neither  of  whom  had  sworn  in 
the  affidavit  of  justification,  (which  was  in  the  common  form,  that  he  was  worth 
double  the  sum  swoi'n  to,  over  and  above  the  aggiegate  of  all  the  other  sums,) 
were  rejected  as  bail  for  the  defendant. — Time  being  asked,  the  Court  granted 
it,  to  put  in  othei'  bail,  but  would  not  allow  the  defendant  merely  to  amend  the 
affidavit,  or  to  offer  again  the  same  bail. 

The  justification  of  the  defendant's  bail  (by  the  usual  affidavit)  was  opposed,  on 

an  affidavit,  stating  that  the  action  was  brought  against  the  defendant  as  indorser  of 
a  liill  of  exchange  ;  and  that  another  action  had  been  brought  against  Ann  Pugh,  as 
[262]  indorser  of  the  same  bill ;  and  that  she  and  Caleb  Smith  (the  other  bail)  were 
also  Ijail  in  other  actions  in  the  King's  Bench  for  large  sums.  And  it  was  now 
objected,  that  the  bail  should  have  sworn  themselves  to  be  worth  double  the  sum 
which  was  the  cause  of  action,  over  and  above  all  their  just  debts  and  the  sums  for 
which  they  had  justified  in  the  other  Court ;  and  as  to  Ann  Pugh  (if  she,  being  lial)le 
on  the  same  bill,  were  admissible  at  all)  that  she  should  also  have  included,  in  her 
affidavit,  the  amount  of  the  bill. 

Owen  submitted,  that  according  to  the  practice  of  the  Court  of  King's  Bench,  it 
was  sufficient  that  the  bail  swore  merely  that  they  were  worth  double  the  amount 
of  the  debt,  over  and  above  their  just  debts,  that  Court  considering  other  actions 
bailed,  as  included  under  the  word  debts  (Tidd,  Pr.  258,  5th  ed.). 

But  the  Court  ruled  that  that  was  not  the  practice  of  this  Court,  and  said,  that 
had  the  bail  justified  in  open  Court,  they  must  have  sworn  themselves  to  be  worth 
double  the  sum  sworn  to,  over  and  above  their  just  debts,  and  all  the  other  sums,  and 
that  they  might  have  examined  on  that  point. 

Owen  then  applied  foi'  time  ;  and 

The  Court  gave  till  the  following  Tuesday,  but  with  an  express  understanding, 
that  they  should  [263]  not  be  allowed  to  amend  the  present  affidavit,  but  to  add 
other  bail,  and  put  the  plaintiff'  in  as  good  a  situation  as  he  would  have  been  in,  if  the 
bail  had  now  justified. 

Rejected. 


Stoneham  v.  PrNK.     •22d  November,  1816. — One  of  bail,  being  sworn  to  be  clerk  to 

an  attorney  rejected. 

The  Court  rejected  the  bail  in  this  case,  on  an  affidavit  that  one  of  them  was  clerk 
to  an  attorney. 


Nicholson  and  Another  v.  Bownass  and  Hall.  Thursday,  28th  November 
1816. — Where  a  defendant  is  abroad,  a  plaintiff  may  still  (since  the  51st  Geo.  III. 
ch.  124)  issue  a  distringas  on  service  of  the  venire  facias,  for  the  purpose  of 
compelling  his  appearance  thereb)',  as  he  might  have  done  before  that  act ;  but 
not  for  the  pui-pose  of  enabling  the  plaintiff'  to  enter  an  appearance  for  him,  so 
that  he  may  proceed  thereon  to  final  judgment  as  if  the  defendant  himself  had 
appeared. 

Littledale  had,  on  a  former  day  (16th  November')  moved  for  a  distringas  against 
the  defendant  Bownass,  for  not  appearing  to  a  writ  of  venire  facias  (ad  resp.)  sued 
out  for  recovering  a  partnership  debt,  on  an  affidavit  of  service  (as  to  Bownass),  by 
delivering  a  copy  of  the  writ  to  James  Kickarby,  and  shewing  him  the  original,  at 
the  dwelling-house  occupied  by  him  (Rickarliy)  as  tenant  to  the  said  J.  Bownass,  and 
which  deponent  believed  to  have  been  his  (Bownass's)  last  place  of  residence  previous 
to  his  going  abroad,  after  three  several  attendances  at  such  dwelling-[264]  house, 
and  also  at  the  counting-house  of  them  the  said  Bownass  and  Hall :  with  the  usual 
allegations. 

On  that  occasion,  the  Court  entertaining  great  doubt  whether,  since  the  Act  of  the 
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51st  Geo.  III.  ch.  124*,  they  could  order  a  di.stringa.s,  as  accor(liii,£c[265]  to  the  ancient 
practice,  without  personal  service  of  the  summons,  in  cases  of  defendants  not  ha%nng 
privilege  of  Parliament,  ordered  the  matter  to  stand  [266]  over;  and  now,  on  the 
motion  lieing  mentioned  again,  they  saifl,  that  on  considering  the  Act,  they  were  of 
opinion  that  the  statute  had  not  made  any  other  alteration  in  the  old  practice,  than 
that  a  plaintift'  should  not  be  permitted  to  use  the  proceeding  of  distringas  as  a  pre- 
liminary step  to  enteiing  an  appearance  for  a  defendant  abroad,  and  then  carrying  on 
the  suit  as  if  he  had  duly  appeared.  With  that  object,  therefore,  they  said  they  could 
not  grant  the  process;  l)ut  if  it  were  to  be  used  only  for  the  purpose  of  compelling 

*  Whereby  it  is  enacted,  "  That  in  all  cases  where  the  plaintiff  or  plaintiffs  shall 
proceed  by  original  or  other  writ  and  summons,  or  attachment  thereupon,  in  any 
action  against  any  person  or  persons  not  having  privilege  of  Parliament,  no  writ  of 
distringas  shall  issue  for  default  of  appearance  ;  but  the  defendant  or  defendants  shall 
be  served  personally  with  the  summons  or  attachment :  at  the  foot  of  which  shall  be 
written  a  notice,  informing  the  defendant  or  defendants  of  the  intent  and  meaning 
of  such  service,  to  the  ettect  following : — 

"  C.  D.  [naming  the  defendant.]  You  are  served  with  this  process  at  the  suit  of 
A.  B.  [naming  the  plaintiff  or  plaintiffs]  to  the  intent  that  you  may  appear,  by  your 
attoi'ney,  in  Ilis  Majesty's  Court  of  at  Westminster,  at  the  return  hereof, 

being  the  day  of  in  order  to  your  defence  in  this  action.     And 

take  notice,  that  in  default  of  your  appearance,  the  said  A.  B.  will  cause  an  appearance 
to  be  entered  for  you,  and  proceed  thereon  as  if  you  had  yourself  appeared  by  your 
attorney." 

"  But  in  case  it  shall  be  made  appear  to  the  .satisfaction  of  the  Couit,  or,  in  the 
vacation,  of  any  judge  of  the  Court,  from  which  such  process  shall  issue,  or  into 
which  the  same  shall  be  returnable,  that  the  flefcndant  or  defendants  could  not  be 
personally  served  with  such  summons  or  attachment,  and  that  such  process  had  liecn 
duly  executed  at  the  dwelling-house  or  place  of  abode  of  such  defendant  or  defendants  ; 
that  then  it  shall  and  maybe  lawful  for  the  plaintiff  or  plaintiffs,  by  leave  of  the  Coiu-t, 
or  order  of  such  judge  as  aforesaid,  to  sue  out  a  writ  of  distringas,  to  compel  the 
appearance  of  such  defendant  or  defendants  ;  and  th,-it  at  the  time  of  the  execution 
of  such  writ  of  distiingas,  there  shall  be  served  on  the  defendant  or  defendants,  liy 
the  otiicer  executing  such  writ,  if  he,  she,  or  they  can  be  met  with  ;  and  if  ho,  she,  or 
they  cannot  then  l)e  met  with,  there  shall  be  left  at  his,  her,  or  their  dwelling-house, 
or  other  place  where  such  distringas  shall  be  executed,  a  written  notice  in  the  following 
foi-m  : — 

"  In  the  Cqurt  of  [specifying  the  Court  in  which  the  suit  shall  be  depend- 

ing] between  A.  B.  plaintiff,  and  C.  I),  defendant,  [naming  the  parties.]  Take  notice, 
that  I  have  this  day  flistrained  upon  your  goods  and  chattels  for  the  sum  of  forty 
shillings,  in  consc([Ucnce  of  your  not  having  a])[)eared,  by  your  .attorney,  in  the  .said 
Court,  at  the  return  of  a  writ  of  returnable  there  on  the  day  of 

and   th;it  in  default  of  your  appearing  to  the  present  writ  of  distringas,  at 
the  return  thereof,  being  the  day  of  the  said  A.  V>.  will  cuise  an 

appearance  to  be  entered  for  you,  .and  proceed  thereon,  as  if  you  had  youisclf  .appeared 
by  your  attorney." — "  ]'].  F."  [the  name  of  the  sheriff's  oHiccr.] 

"To  ('.  I),  the  aliove-named  defendant." 

"  And  if  such  defendant  or  defendants  shall  not  appeiirat  tlie  return  of  such  oi'igin.al 
or  other  writ,  or  of  such  distringas,  as  the  case  may  be,  or  within  eight  days  after  the 
return  thereof ;  in  such  case  it  shall  and  may  be  lawful  to  and  for  the  plaintiff  or 
plaintiffs,  upon  atlidavit  being  made  and  filed  in  the  proper  Court,  of  the  personal 
service  of  such  summons  or  attiichmont,  and  notice  written  on  the  foot  thereof  as 
aforesaid,  or  of  the  due  execution  of  such  distringas,  and  of  the  service  of  such  notice 
as  is  herel>y  dircct^id  on  the  execution  of  such  distringas,  as  the  ease  may  be,  to  enter 
a  connncju  aj)pcarance  for  the  defendant  or  defendants,  and  to  proceed  thereon,  as  if 
such  defendant  or  defendants  had  entered  his,  lici-,  or  thcii'  .ai)pcarance,  any  law  or 
usage  to  the  contrary  notwithstanding;  and  that  such  allidavit  or  allidavils  may  lie 
made  l)cfore  any  judge  or  con\niissioner  of  the  Court,  out  of  or  into  whieh  such  wi'it 
shall  i.ssue  or  be  returnable,  authorized  to  take  .athdavits  in  such  Court,  or  else  licforo 
the  proper  otiicer  for  entering  common  appearances  in  such  Court,  or  his  lawful  deputy  ; 
and  hIucIi  allidavit  is  licicby  dircrlcil  to  be  Hied  gr.atis." 
Ev.  Div.  II.    .<) 
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<an  appearance,  by  distraining  on  him  till  lie  should  appear,  they  saw  no  reason  why 
the  distringas  should  not  be  issued  in  the  usual  course.  They  also  said,  that  service 
of  the  venire,  for  the  purpose  of  obtaining  such  distringas,  ought  to  be  in  all  such  cases 
by  leaving  it  at  the  defendant's  actual  dwelling-house  or  usual  place  of  abode  :  but 
that,  if  left  at  his  counting-house  only,  it  would  be  insufficient,  unless  given  to  a 
partner,  or  some  accredited  person  there  *. 

The  end  of  Michaelmas  Term. 


[269]  Reports  of  Cases  Argued  .\nd  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Sittings  after  Michaelmas  Term,  57  Geo.  III. 
Gray's-inn  Hall. 

The  King  (in  Aid  of  Lund  and  Another)  v.  Sherwood.  Saturday,  Uth 
December  1816.  — An  inquisition  retui'ned,  finding  special  matter,  without  drawing 
and  stating  some  conclusion  as  a  fact,  is  bad,  and  will  be  quashed  on  motion. — 
As,  if  it  find  that  money  arising  from  the  effects  of  A.  had  been  placed  in  the 
hands  of  B.,  a  banker,  as  the  property  of  A.,  by  C.  and  D.,  his  assignees  under  a 
commission  since  superseded, — but  that  A.  was  then  indebted  to  B.  in  a  larger 
amount  than  the  money  so  placed  in  his  hands,  which  still  remains  owing,  unless 
B.  has  a  right  to  retain  the  same  towards  discharging  the  said  debt. — Quere, 
■whether  a  set-oft"  can  be  pleaded  against  a  claim  enforced  by  Extent  ■? — Where  the 
inquisition  has  been  so  quashed,  it  is  necessary  to  issue  a  new  writ,  the  former 
having  been  returned. 

Giftbrd  had  obtained  a  rule  to  shew  cause  why  the  inquisition,  which  had  been 
returned  under  this  Extent,  (and  which  professed  to  find  what  [270]  debts,  ci'edits, 
specialties,  and  sums  of  money,  Sherwood,  or  any  person  or  persons  to  his  use  or  in 
trust  for  him,  then  had  in  the  bailiwick  of  the  Sheriff'  of  the  county  palatine  of 
Lancaster,)  should  not  be  quashed  for  irregularity,  the  finding  being  uncertain  and 
inconclusive,  and  therefore  not  traversable. 

The  finding  of  the  Jury  was  set  out  in  the  following  manner  : — 
"That  the  sum  of  62(51.  19s.  4d.  (arising  from  the  eftects  of  the  said  William 
Sherwood,  who  then  carried  on  trade  under  the  tirm  of  William  Sherwood  and  Company, 
of  which  eftects  the  persons  acting  as  assignees,  as  after  mentioned,  possessed  themselves,) 
was,  before  the  issuing  of  the  said  I'^xtent,  p'aced  in  the  hands  of  Joseph  Hadwen,  of 
Livei-pool  afoi'esaid,  bankei-,  under  the  title  of  the  estate  of  William  Sherwood  and 
Company,  by  certain  persons  then  acting  as  assignees  of  the  estate  and  eftects  of  the 
said  William  Sherwood,  under  a  commission  of  bankrupt  then  in  force  against  him  ; 
and  that  such  commission,  in  con>equence  of  an  issue  at  the  last  March  Assizes  for 
the  county  of  Lancaster,  directed  b}'  the  Right  Honourable  the  Lord  High  Chancellor 
to  tiy  whether  the  said  William  Sherwood  was  or  was  not  a  bankrupt,  was  ordered 
to  be  superseded  before  the  issuing  of  the  said  Extent ;  and  that  the  said  William 

*  Divern/house  v.  Graham  ami  Olhers.     Trinity  Term,  ISIL     (Same  point.) 

This  was  an  action  against  three  persons,  who  were  partners  in  trade. 

The  writ  of  venire  was  served  on  one  of  them,  at  the  counting-house  of  the  three, 
and  two  other  copies  were  also  given  to  [267]  him  for  the  other  defendants  as  service 
on  them.  On  that  process,  so  served,  the  plaintiff  issued  a  distringas,  and  levied  the 
common  issues,  40s. 

Jjittledale  moved,  on  the  behalf  of  the  resident  partner,  to  set  aside  the  distringas, 
on  an  affidavit  of  the  above  service,  and  that  the  other  two  defendants  were  re.sident 
in  America,  and  had  been  absent  from  England  two  j'ears  ;  contending,  that  such 
service  was  irregular  and  insufficient  to  warrant  the  distringas  :  and  he  obtained  a  rule 
to  shew  cause. 

Dauncey  shewed  cause  ;  and  insisted,  that  the  statute  had  made  no  alteration  in 
the  ancient  practice  of  issuing  distringases  on  service  of  the  venire. 

The  Court  took  time  to  consider,  and  on  the  last  day  of  Term  they  discharged  the 
Rule  Ni.si :  holding  the  distringas  to  have  been  well  issued,  according  to  the  ancient 
practice  of  the  Court. 
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Sherwood,  under  tlic  s;iid  tirni  of  \\'ill)ani  Sherwood  and  Compan}-,  when  the  s:iid 
money  was  so  paid  into  the  said  bank  of  the  said  [271]  -Toseph  Hadwen,  was  indebted 
to  the  said  Joseph  Hadwen  to  a  much  larger  amount  than  the  money  so  paid  in,  which 
still  remains  owing,  unless  the  said  Joseph  Hadwen  has  a  right  to  retain  the  same  sum 
towards  discharging  the  said  debt.  And  the  said  Jurors  do  further  find,  that  the  said 
sum  of  0201.  19s.  -id.  was  so  paid  in  Ijefore  the  said  24th  d:iy  of  September;  and  that 
the  same  bears  an  interest  at  31.  per  cent,  per  annum,  unless  the  .said  Joseph  Hadwen 
has  a  right  to  apply  the  same  towards  discharging  his  said  debt.  And  they  also  tind, 
that  on  the  said  24th  day  of  Septemlter  there  was,  and  still  is,  a  debt  of  2451.  15s. 
owing  by  John  Noal,  of  Liverpool  aforesaid,  ship-chandler,  for  a  quantity  of  soap,  part 
of  the  etlects  of  the  said  William  Sherwood,  sold  and  deli\ered  under  the  authority  of 
the  said  persons,  so  acting  as  assignees  as  aforesaid  ;  which  said  money  and  debt  the 
said  shci-itl'  hath  seized  and  taken  into  His  Majesty's  hands.  And  the  said  Jurors 
further  find,  that  the  said  William  Sherwood  hath  not  any  other  goods  or  chattels, 
del)ts,  credits,  specialties,  or  sums  of  money,  or  any  lands  or  tenements,  in  my  bailiwick, 
to  the  knowledge  of  the  said  Jurors,  which  can  be  extended,  appraised,  or  seized,  into 
His  Majesty's  hands." 

It  was  also  pressed,  that  the  inquisition  harl  furnished,  on  its  own  shewing,  facts 
which  would  support  a  plea  of  set-oH. 

[272]  Dauncey,  and  Whethei'cll,  shewed  cause  ;  submitting,  that  there  was  sufficient 
ground  stated  in  the  retuin,  to  shew  that  the  money  in  the  liands  of  Hadwen  was  the 
money  of  Sherwood  ; — and  that  his  assignees  might  have  maintained  trovei'  for  it  on 
the  facts  stated  ; — that  theio  was  no  regular  form  in  ])raotice  for  letiu'ning  the  finding 
of  a  debt,  and  no  reason  why  it  should  not  be  specially  found,  leaving  the  question  of 
law  to  be  determined  by  the  Court ;  nor  could  there  be  any  stronger  objection  to  this, 
than  to  the  common  return,  of  the  lands  of  a  bankrupt  being  seized,  but  that  they 
were  subject  to  a  mortgage  ; — and,  that  the  facts  stated  in  the  inquisition  were  dis- 
tinctly put,  and  might,  if  material,  be  traversed.  In  Monk's  case  (1  Ventr.  221)  the 
Court  were  of  opinion,  that  money  of  Monk's,  which  had  been  paid  into  Court  to  abide 
the  determination  of  a  question,  might  be  found,  on  a  writ  to  inquire  what  goods  and 
chattels  he  had  ;  because,  they  said,  that  the  money  beiiig  but  as  a  depositum  there,  it 
might  1)6  found,  and  that  the  Court  did  not  protect  it  from  the  inquisition.  Here  the 
money  is  expressly  found  to  have  arisen  from  the  ed'ects  of  Sherwood,  and  as  such  to 
have  been  paid  irito  Hadwen's  bank,  and  that  the  same  still  lemainefl  due  and  owing 
to  him,  unless  Hadwen  had  a  right  to  retain  it :  and  whether  he  had  or  not,  therefore, 
the  money  is  found  to  be  the  property  of  Sherwood. 

As  to  the  claim  of  a  right  of  set-oft',  there  can  [273]  be  no  such  plea  against  the 
Crown,  as  is  decided  by  the  case  of  The  Kin;/  v.  Oopeluiid  (Hughes'  Kep.  204). 

Gilford,  in  support  of  the  rule,  contended,  that  the  sheritt'  had  no  right  to  fuid 
special  matters  thus,  and  then  to  raise  questions  of  law  on  them,  which  presented  his 
returning  the  simple  fact ;  that  on  the  face  of  this  in((uisition,  there  was  nothing 
definitively  returned  on  which  an  issue  could  be  taken,  or  which,  if  tried,  would  decide 
the  case,  lint  a  venire  de  novo  must  be  awarded,  so  that  the  finding  would  be 
altogether  nugatory.  It  is  not  found,  as  a  fact,  that  the  money  is  due  and  owing  to 
Sherwood,  nor  to  whom  else  ;  and,  in  truth,  it  was  the  proi)crty  of  the  assignees,  nor 
could  Shei'wood  maintain  any  action  for  it,  till  some  a.ssent  slioidd  be  gi\en  to  the 
conversion  of  the  ])ioperty.  And  what  defence  could  Hadwen  set  up  against  the 
assignees  ?  he  is  to  account  with  them,  not  witii  the  l)atd<ru|)t ;  or  is  he  to  be  liable  to 
two  actions  !     Sherwood  might  maintain  trover  against  the  assignees. 

As  to  the  question  of  sct>-oft'  against  the  Crown's  debtor,  it  was  insisted,  tiiat 
notwithstanding  the  intimation  in  the  ca.se  of  Tim  Khui  v.  CopfJuml,  there  could  be  no 
iloubt  of  the  result  of  its  discussion  on  demurrer;  for  it  would  bo  monstrous  if  the 
Crown's  dcI)tor  should  be  entitled  to  evade  the  plea  of  set-olt',  by  seizing  his  dclitor's 
prfijierty  for  a  debt  of  lOOOl.,  when  he  at  the  same  time  owed  him  as  [274]  large,  or 
nearly  as  large  a  sum  :  but  there  are  many  such  ])lcas  to  be  found  on  the  records  of  the 
Court.  At  |)rcsent,  however,  it  is  enough  to  shew  (hat  the  inc|uisition  ought  not  to 
stiuid  as  returned.  There  is  no  single  |)oint  in  it  on  which  issue  can  be  taken  witii 
effoot,  and  the  defendant  is  not  jiermittcd  to  plead  double  ;  and  therefore  the  (juestioii 
of  the  right  of  set-oli'  can  not  l)c  raised.  The  iiKpiisition,  therefore,  is  uncertain, 
ar.MuiienlAtive,  and  inconclusive,  and  cannot  be  ellectu.ally  tiaversed. 

I  •.iinicey  replied. 
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Thomson,  Chief  Baion.  It  is  not  at  present  necessary  foi-  ns  to  rlecirle  the 
question  of  Hadwen's  right  of  set-off.  The  objection  now  made  arises  on  the  finding 
of  the  inquisition  ;  and  it  is,  that  no  fact  is  found  with  sufficient  certainty  to  admit 
of  an  issue  being  taken  on  it  by  traverse  ;  and  I  certainly  think  that  it  is  argu- 
mentative throughout,  and  states  that  which  is  rather  the  evidence  from  which  the 
Jury  should  have  drawn  a  conclusion.  The  distinction  is  minute  ;  but  I  give  no 
opinion  on  what  the  finding  ought  to  have  been,  whether  as  a  debt,  or  money  of 
Sherwood's  in  Hadwen's  hands  :  but  it  should  have  been  found  in  terms  so  that  it 
might  have  been  traversed.  The  objection  taken  is  short,  and,  I  fear,  plain.  Xothing 
is  found  charging  a  debt,  so  that  it  may  be  denied.  The  question  of  the  plea  of  set- 
ofl"  can  only  arise  on  a  proper  finding ;  but  this  inquisition  is  argumentative  and 
inconclusive,  stating  evidence  without  any  conclu.sion,  and  there  must  be  a  better 
finding  returned. 

[275]  Gkah.\M,  Baron.  This  inquisition  is  argumentative  from  beginning  to  end, 
whereas  it  ought  to  state  distinct  facts.  A  doubt  arises  in  limine,  as  to  its  being 
Sherwood's  money.  It  might  have  been  paid  in  on  a  different  account  by  the 
assignees,  and  this  commission  might  have  been  superseded  merely  to  question  theii' 
conduct ;  and  if  they  had  acted  wrong,  no  doubt  large  damages  might  have  been 
recovered  against  them  in  an  action  of  trespass.  This  is  finding  merely  a  sort  of 
special  verdict ;  and  instead  of  furnishing  us  with  any  fact,  the  sheriff'  refers  a 
question  of  law  to  us. 

The  question  of  set-off  is  certainly  one  of  much  nicety,  and  I  confess  myself  much 
struck  with  the  cases  that  appear  to  have  had  the  sanction  of  the  Court,  which  rule 
that  debts  seized  by  the  Crown  process  are  still  subject  to  all  legal  and  equitable 
consequences ;  and  this  Court  may  and  does  often  coi'rect  its  practice,  as  on  the 
question  of  seizure  of  partnership  effects,  which,  when  the  point  came  gravely  before 
the  Court,  were  held  to  be  subject  to  all  equities  :  a  pari  ratione,  I  should  hardly 
think  that  on  an  Extent  in  aid  the  Crown  can  be  in  a  better  situation  than  the  Crown's 
debtor  himself  would  have  been.  I  only  say  thus  much  as  intimating  an  opinion, 
that  the  question  of  right  of  set-off  is  at  least  a  grave  and  important  cjuestion, 
whenever  it  shall  fairly  arise. 

At  present  it  is  enough  to  sav,  that  this  inquisition  cannot  be  traversed  ;  for  there 
is  nothing  found  which  can  enable  Hadwen  to  put  his  claim  on  [276]  the  record.  It 
does  not  dispute  his  claim,  nor  does  it  find  the  money  to  be  the  property  of  Sherwood, 
against  whom  alone  any  right  to  set  off"  his  debt  can  arise.  This  finding,  therefore,  is 
altogether  nugatorj'. 

Wood,  Baron.  As  to  the  question,  whether  a  set-off  might  be  pleaded  or  not, 
under  the  circumstances  of  this  case,  I  give  no  opinion ;  but  I  think  that  in  point  of 
form,  the  finding  which  has  been  returned  on  this  inquisition  fails  in  two  points  : 
first,  the  title  of  the  Crown  is  not  made  to  appear ;  secondly,  it  is  not  found  (as  it 
ought  to  be,  and  that  precisely)  that  the  money  which  has  been  seized  was  the 
propei'ty  of  the  defendant  In  fact  there  is  nothing  found.  The  only  statement  is, 
that  Sherwood  had  become  bankrupt,  and  that  his  assignees  had  paid  so  much  money 
into  Hadwen's  hands.  On  that  commission  being  superseded,  Sherwood  might  have 
brought  an  action  of  trover  or  trespass  against  the  assignees.  In  trover  he  might 
have  recovered  the  money  ;  and  in  trespass,  much  more  than  the  amount :  and  surely, 
if  large  damages  should  be  given  against  the  assignees  in  an  action  of  trespass,  nothing 
could  be  more  unjust  than  to  take  this  money  out  of  their  hands,  and  leave  them  still 
liable  to  pay  those  damages. 

The  sheriff  has  no  right  to  return  this  sort  of  special  verdict  in  the  first  instance. 
They  might  not  have  had  all  the  facts  Ijefore  them  on  this  inquisition,  as  they  would 
have  on  a  trial ;  but  still,  they  had  enough  to  draw  some  conclusion,  and  to  have 
[277]  found  something  precisely,  which  might  become  the  subject  of  further  investiga- 
tion thereafter.  If  this  inquisition  had  found  the  money  to  have  been  the  property  of 
Sherwood,  that  might  have  been  traversed,  and  certainly  something  should  be  so 
found,  as  that  on  a  traverse,  the  whole  case  might  be  decided.  If  it  had  found  the 
money  to  be  Sherwood's  precisely,  and  that  .some  one  else  claimed  it,  it  might  have 
been  sufficient,  and  then  the  question  of  the  right  of  set-off'  might  have  been  brought 
forward  ;  but  on  this  finding  there  is  nothing  conclusive.  It  fails  on  both  points,  and 
is  therefore  bad. 

RiCHARD.S,  Baron,  of  the  same  opinion. 


3  PRICE.  278.  THE    KING    I'.   THOMPSON  261 

Kule  ab.solute  *. 

A  question  then  ai'ose  on  the  practice,  Whether  a  new  writ  would  now  be  neces- 
sary 1  and 

The  Court  held,  that  as  the  old  writ  had  beeu  returned,  a  new  one  must  be  issued. 

[278]  The  King  (in  Aid  of  Lamb)  r.  Thompson  and  Another,  (Executors,  &c.). 
Saturda}',  lith  December  1816. — The  Court  will  set  aside  a  writ  of  scire  facias, 
issued  on  an  Extent,  if  the  warrant  for  the  commission  to  find  debts  have  not  been 
signed  by  a  Baron,  no  application  having  been  made  for  such  signature. 

Hullock,  Serjeant,  having  in  the  preceding  Term  obtai]ied  a  rule  to  shew  cause 
why  the  writ  of  scire  facias,  which  had  been  issued  against  these  defendants,  tested 
of  the  same  Term,  should  not  he  set  aside  ; — on  that  application,  two  objections  wei'e 
made  to  the  validity  of  the  proceedings  : — that  the  debt  had  not  been  found,  by 
inquisition,  in  the  life-time  of  the  deceased  ; — and  that  the  warrant,  for  the  commission 
to  find  debts,  had  not  been  indorsed  l)y  a  Baron,  nor  the  wariant  for  the  Extent,  on 
which  the  writ  of  scire  facias  was  founded  :  but  the  judgment  of  the  Court  was  given 
on  the  latter  point  only. 

Dauncey,  and  Walton,  now  shewed  cause.  As  to  the  objection  of  the  warrants 
not  having  been  indorsed,  they  said,  that  that  was  always  considered  a  mere  formality, 
and  that  they  were  all  indorsed  together  when  the  inquisition  came  back,  and  it  might 
be  done  at  any  time. 

Hullock,  Serjeant,  in  support  of  the  rule,  submitted,  that  however  that  might  be, 
it  had  not  been  done  in  the  present  instance  :  and  therefore  pressed  the  objection. 

TiioiMso.N,  Chief  Baron.  The  objection  is, — the  want  of  a  Baron's  signature  to 
authorize  these  pro-[279]-ceedings.  The  commission  issues  under  the  seal  of  the  Court, 
but  the  warrant  should  nevertheless  bo  indorsed.  To  give  validity  to  an  Extent  in 
aid,  there  must  be  a  Baron's  tiat  previously  obtained,  though  none  is  necessary  on 
issuing  a  scire  facias  :  and  certainly,  where  a  Baron's  signature  is  necessary  to  give 
effect  to  that  which  is  to  be  the  foundation  of  subsequent  proceedings,  the  want  of  it 
must  render  them  invalid.  This  is  not  the  case  of  an  accidental  omission  on  the 
part  of  the  Baron  applied  to,  or  like  it ;  it  is,  in  fact,  a  proceeding  without  any,  or 
rather,  on  their  own  authority.  It  does  not  appear  that  any  Baron  was  even  applied 
to,  to  sign  the  warrant ; — and  who  shall  now  do  it  *     The  omission  cannot  bo  got  over. 

Ukaham,  Baron,  of  the  same  opinion. 

Wood,  Baron.  This  is  certainly  an  irregularity.  Had  it  l)een  an  omission  of 
mine,  it  would  have  been  another  thing,  but  no  application  was  over  made  to  mo.  I 
was  applied  to  for  my  fiat,  for  an  Extent  in  aid,  wliich  I  refused;  Init  on  no  other 
occasion.  If  we  were  to  suffer  this  sort  of  proceeding,  the  consequence  would  be, 
that  commissions  to  find  debts  might  in  all  cases  be  sued  out,  without  going  before 
a  Baron. 

Per  Curiam.     Kule  absolute. 

[280]  Till-:  KiN(i  v.  Coli.ingkidge.  Wednesday,  hstli  Dccemlier  liSlG.— The 
sheriff  is  entitled  to  levy  costs,  under  i'.id  Geo.  III.  ch.  99,  on  an  Extent  against 
a  collector  of  taxes  :  and  tiie  sheriff's  poundage  is  included  in  the  word  charges, 
and  may  be  levied  ;  and  it  is  payable  where  the  money  is  paid  in,  before  a 
venditioni  exponas  has  issued,  although  that  jHocecding  is  obviated  thereby. — 
But  if  the  agent  in  the  country,  of  the  solicitors  for  taxes,  liave  received  any  money 
from  the  defendant  as  costs  under  the  levy,  or  the  sheriff  have  talicn  any  thing  for 
extra  costs,  as  l)ailifi"s  fees  and  keeping  possession,  the  Coiu't  will  ordei'  them  to 
refund.  — It  does  not  seem  to  bo  necessary-,  under  that  act,  that  the  commissicniors 
should  issue  their  warrant  against  the  collector  to  recover  the  duties  detained, 
to  authorize  the  issuing  of  an  Extent  against  him  as  a  condition  precedent ;  or  if 

■  Vide  jyiiskoti's  aifc,  13  Co.  72, — where,  on  a  finding  by  writ  of  diem  clansit 
extrcminn,  that  a  moiety  of  a  manor  was  holden,  >V:c.  as  it  appeareth  by  a  certain 
exemplification,  &c.  a  melius  inquirendum  was  awarded,  because  the  verdict  of  the 
jury  (with  a  prout  patet)  was  not  full  and  direct,  so  as  to  give  tiie  party  gi-ieved  a 
remedy  by  traverse. 
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it  be,  it  is  rather  a  ground  of  a  motion  to  set  aside  the  extent,  for  irregularity. 
— The  bill  of  the  Solicitors  prosecuting  the  Extent  for  the  Crown  may  be  taxed. 

Owen  obtained  a  rule,  in  the  last  Term,  calling  on  Messrs.  Booth  and  Leggatt, 
(Solicitoi-s  for  Taxes,)  and  the  SheiifT  of  the  county  of  Worcester,  to  shew  cause  why 
the  former  should  not  refund  and  pay  back  to  the  defendant,  the  several  sums  of 
201.  6s.  8d.  received  by  them,  (being  the  amount  of  their  bill  of  costs  ;)  31.  3s.  received 
by  their  agents,  at  Pershore,  (as  their  costs  on  this  Extent,  issued  by  them  against  the 
defendant,  for  the  sum  of  741.  13s.  7d.  received  by  him  as  a  collector  of  taxes  ;) — and 
why  the  said  Sheriff  should  not  refund  the  sums  of  51.  12s.  6d. — 21.  2s.  and  10s. 
received  by  him  for  poundage,  bailiff's  fees,  and  keeping  possession,  in  respect  of  the 
said  writ  of  Extent; — and  why  Messrs.  Booth  and  l^eggatt  should  not  deliver  to 
defendant  a  bill  of  costs  to  be  taxed,  and  pay  the  costs  of  this  application. 

Dauncey,  and  Nolan,  now  shewed  cause.  An  affidavit  of  Leggatt  was  put  in, 
whereby  he  stated  himself  to  be  ready  to  hand  over  his  bill  for  taxation,  and  that  he 
should  have  done  so  on  request;  and  disclaimed  all  knowledge  of  the  charges  made 
in  the  country.  But  the  couusel  for  the  Crown  con-[281]-tended,  that  as  this  was 
the  case  of  a  collector  detaining  duties  in  his  hands,  it  was  provided  by  43  Geo.  III. 
ch.  99,  sec.  41  *,  that  the  same  might  be  recovered  as  a  debt  of  record,  with  all  costs 
and  charges  attending  that  recovery.  The  defendant  was  liable  to  pay  all  that  had 
been  demanded  of  him,  sul)ject  (they  admitted)  to  the  taxation  of  the  solicitor's  bill, 
to  which  no  objection  was  made  ;  and  [282]  that  the  poundage,  and  the  other  charges, 
were  covered  by  the  words  costs  and  charges,  used  in  the  statute. 

Owen,  in  support  of  the  rule. — The  general  principle  is,  that  the  Crown  neither 
pays  or  receives  costs ;  and,  to  render  the  defendant  liable  to  pay  them  in  the  present 
instance,  he  must  be  bi'ought  within  the  meaning  of  the  section  of  the  act  which  has 
been  adverted  to.  By  that  section  it  is  made  necessary,  for  the  purpose  of  entitling 
the  Crown  to  the  costs  of  recovering  the  duties,  that  the  collector  shall  have  been 
previously  distrained  on,  by  the  warrant  of  the  commissioners  ;  but  it  does  not  appear 
that  any  such  warrant  was  issued  in  this  case  :  and  it  must  be  shewn  by  them  to  have 
been  i.ssued,  to  found  their  claim  to  costs,  or  enable  them  to  resist  this  application. 
The  object  of  the  act  was  to  punish  contumacy  in  the  collector,  and  to  aid  the  parish. 
Non  constat,  if  the  commissioners  had  issued  their  warrant,  that  the  defendant  would 
not  have  paid  the  amount,  and  the  trifling  costs  which  would  have  been  incurred  by 
that  proceeding. 

As  to  the  Sheritt''s  claim  of  poundage,  he  contended  that  he  was  not  entitled  to  it, 
under  this  statute ;  or,  if  he  were,  that  as  there  had  been  no  sale  here,  he  was  not 
entitled  to  it  in  the  present  case  ;  for,  by  the  late  decision  in  Graham  v.  Grill  (2  M.  &  S. 
294),  it  was  held  that  a  Sheriff,  who  had  seized  property  [283]  on  a  capias  utlagatum, 

*  By  that  sect,  it  is  enacted,  "That  if  any  collector,  being  duly  summoned,  shall 
I'efuse  to  attend  such  respective  commissioners,  or  shall  not  answer  all  such  lawful 
questions  as  shall  be  demanded  of  him  by  such  commissioners,  touching  the  execution 
of  his  office  of  collector,  or  shall  refuse  or  neglect  to  produce  to  them  the  certificates 
of  a.ssessment,  accounts,  or  vouchers  of  such  receipts  or  payments  as  afoi'csaid,  or  shall 
not  obey  the  order  of  such  commissioners,  to  be  made  as  before  dii'ected,  every  such 
collector  shall  forfeit  and  pay  the  sum  of  fifty  pounds,  to  be  charged  upon  him  in  any 
assessment  as  aforesaid,  and  to  be  recovered  as  such  assessments  may  be  recovered, 
over  and  above  any  forfeiture  or  disability  that  may  be  incurred  by  virtue  of  this  act, 
for  detaining  monies  of  the  .said  duties  in  his  hands,  contrary  to  this  act ;  and  when- 
ever any  money  of  the  said  duties  herein  mentioned  shall  be  detained  in  the  hands  of 
any  collector  or  collectors,  or  any  penalty  or  penalties  imposed  on  any  collector  or 
collectors  shall  remain  unpaid,  and  the  same,  or  any  part  thereof,  cannot  be  recovered 
by  or  under  the  warrant  or  authority  of  the  respective  commissioners,  or  the  said 
respective  commissioners  shall  neglect  to  issue  such  wan-ants,  then  such  part  thereof 
as  cannot  be  so  recovered,  which  shall  have  arisen  from  the  said  duties,  shall  be 
recoverable  as  a  debt  upon  record  to  the  King's  Majesty,  his  heirs  and  successors,  with 
all  costs  and  charges  attending  the  same;  ancl  such  part  thereof  which  shall  arise  from 
any  penalty  as  aforesaid,  may  be  recovered  by  action  or  information,  as  other  penalties 
may  by  this  act  be  recovered,  with  full  costs  of  suit :  and  the  sum  .so  recovered  shall 
be  paid  to  the  receiver-general,  in  aid  of  the  parish  or  place  answerable  for  the  same." 
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aiul  taken  an  inquisition  thereon,  was  not  entitled  to  poundage,  because  there  had 
been  no  venditioni  exponas  ;  for  that  the  debt  had  not  been  levied  in  the  words  of  the 
statute  giving  poundage,  (3  Geo.  I.  ch.  15,  sec.  3). 

To  the  extra  costs  (for  the  levy,  and  keeping  possession,)  also,  he  submitted,  that 
it  was  clear  the  Sheriff  was  not  entitled  from  the  defendant ;  and  that  there  was  not 
even  a  pretence  for  the  charge  made  by  the  agents  in  the  country. 

I'aunccy,  in  reply,  contended  that  the  Crown  was  entitled  to  recover  the  costs  of 
this  proceeding  against  the  defendant,  and  that,  ultra  the  Sheriff''s  poundage.  And 
he  referred  the  Court  to  a  case,  (of  The  King  v.  Kirk,)  said  to  have  occurred  in  this 
Court  in  the  year  1809  ;  which  was  a  proceeding  to  compel  a  collector  of  taxes  to  make 
up  a  deficiency.  He  applied  to  be  discharged  from  liability,  on  payment,  and  a  rule 
WHS  granted.  On  that  rule  being  made  absolute,  it  was  referred  to  the  Deputy 
Kemembrancer,  to  ascertain  what  the  Sheriflf  was  entitled  to  for  extra  costs,  beyond 
the  poundage  levied. 

[Thomson,  Chief  Baron.  It  does  not  appear,  from  that  case,  by  whom  it  was  to 
be  paid.] 

It  is  included  in  the  word  charges,  and  as  the  object  of  the  Act  was  to  save  the 
[larish,  it  would  be  defeated,  unless  all  were  to  be  paid  by  the  defendant ;  for  if  he 
is  not  to  pay  all  costs  and  charges,  [284]  the  parish  must,  and  there  must  be  a 
re-assessment  on  that  account. 

Thomson,  Chief  Baron.  The  question  of  jioundage  is  one  in  which  the  sheriff  is 
more  immediately  interested  ;  and  wc  are  under  some  difficulty  in  that  respect,  because 
he  is  not  before  the  Court. 

It  really  seems  to  me,  that  by  this  Act  the  parish  is  to  be  completely  exonerated 
from  all  expenses  attending  the  recovery  of  the  duties  which  have  been  received  by 
the  collector,  and  that  he  is  bound  to  pay  them  over  to  the  receiver-general.  [His 
Lordship  read  the  41st  section  of  the  Act.]  It  was  urged,  that  to  bring  the  defendant 
within  this  section,  it  must  have  been  shewn  that  the  commissioners  had  ineffectually 
issued  their  warrant,  to  enforce  the  payment  of  the  money  received  for  duties,  and  so 
detained  l)y  the  defendant ;  for  that  otherwise  the  proceeding  by  Extent  was  not 
authorized  by  this  statute.  But  if  that  bo  a  condition  necessarily  precedent,  it  would 
rather  be  a  ground  of  objection  against  the  issuing  of  the  Extent ;  and  if  so,  this 
shoulfl  have  been  a  motion  to  set  it  aside  for  the  iiregularity  :  but  it  has  not  been  so 
made,  and  therefore  we  must  take  it  that  this  Extent  is  regular,  and  then  it  might, 
perhaps,  have  been  open  to  the  defendant  to  shew  that  the  money  would  have  been  paid, 
if  the  commissioners  had  issued  their  warrant ;  but  no  such  thing  has  been  .shewn. 

The  next  ([uestion  is,  whether  the  payment  of  the  money  by  the  defendant  in  this 
way,  befoi-e  the  [285]  venditioni  exponas  issued,  so  puts  an  end  to  this  proceeding, 
instituted  in  aid  of  the  parish,  as  to  leave  them  liable  to  the  payment  of  the  poundage 
and  expenses;  for  all  that  Booth  and  Eoggatt  have  to  do  with  it,  is  their  own  bill. 
The  writ  was  indoised  to  levy  poundage,  and  if  that  were  improperly  indorsed,  it 
might  be  a  reason  why  they  should  l)c  called  on  to  answei'  for  that  to  the  defendant. 
But  it  seems  to  me,  that  the  pouTidage  was  pi'operly  levied  in  this  case,  as  well  as  the 
other  costs.  The  solicitois'  liiU  lias  l)een  moved  to  he  submitted  to  taxation  ;  it  would 
have  been  handsomer  if  that  had  been  previouslv  required  of  them  out  of  Court,  but 
as  it  is  Itrought  before  us,  we  must  make  the  order  ab.solute,  as  to  that  part  of  it,  and 
as  to  refunding  the  money  received  l)y  their  agents  in  the  country,  and  Ity  the  sheriff 
beyond  his  poundage ;  and  we  should  discharge  it  as  to  all  the  rest. 

GuAir.ui,  Baron.  The  (juestion  arising  on  this  motion  is,  whether  this  Extent 
was  authorized  by  the  Act,  without  its  being  shewn  that  the  commissioners  had 
neglected  to  issue  their  warrant  previously.  Now  were  it  a  question  affecting  the 
right  to  issue  the  E.xtent,  wo  might,  perhaps,  have  expected  it  to  have  been  shewn, 
that  the  commissioners  were  ready  to  have  issued  their  warrant,  and  that  the  solicitors 
for  taxes  had  taken  the  matter  out  of  their  hands.  The  connnissioners  arc  not 
expected  to  lie  lawyers,  and  nothing  is  more  natui'al  than  that  in  cases  of  ditiiculty, 
they  should  resor't  to  the  solicitors  for  taxes.  But,  huwever,  no  objection  is  made  to 
the  Extent  itself ;  then  the  ((uestion  is,  whether  the  [286]  defendant  is  to  pay  the  costs 
and  poumlage.  Whatever  distinctions  may  have  Ijccn  made,  as  to  the  meaning  of 
the  terms  costs  and  charges,  there  is  no  doubt  that  the  latter  word  will  include  the 
sherill's  poundage;  and  to  say  that  poundage  is  not  due,  where  there  has  l)een  no 
venditioni  exponas,  is  absurd  in  the  mouth  of  the  defendant. 
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As  to  the  sum  taken  by  Woodward  (the  agent  in  the  country,)  Messrs.  Booth  & 
Leggatt  have  got  rid  of  that,  by  answering  —  that  it  was  charged  without  their 
authority.  It  is  certainly  an  ungracious  thing,  thus  to  call  on  solicitors  of  their 
respectability  for  a  taxation  of  their  bill ;  but  they  have  a  right  to  do  so,  perhaps, 
ancl  therefore  we  must  order  it.  As  to  the  costs,  that  must  be  reserved  for  further 
consideration,  when  the  officer  shall  have  made  his  report. 

Wood,  Baron.  The  whole  question  depends  on  the  words  of  the  Act ;  if  the 
summary  proceeding  pointed  out  by  the  statute  had  been  adopted,  there  can  be  no 
doubt  that  the  defendant  would  have  been  liable  to  have  paid  the  costs  of  the  ulterior 
process.  It  appears  by  the  '12d  section  of  this  Act,  that  "  the  said  respective  com- 
missioners, or  any  two  or  more  of  them,  in  their  respective  jurisdictions,  are  heieby 
authorised  and  empowered  to  imprison  the  person,  and  seize,  &c." — so  that  the  com- 
missioners are  not  obliged  to  proceed  in  the  summary  manner  pointed  out,  but  are 
merely  authorised  and  empowered  to  do  so  ;  and  therefore  they  may  exei'cise  a 
discretion,  whether  they  will  so  proceed  [287]  or  not.  It  is  in  case  of  their  neglect 
to  do  so,  that  the  amount  is  recoverable  as  a  debt  of  record,  which  gives  the  power 
to  issue  the  Extent.  Now  it  is  clear  that  they  have  neglected,  or  at  least  refused  to 
issue  their  warrant,  because  it  has  not  been  done,  and  therefoie  the  Extent  was 
properly  issued  ;  but  if  that  were  an  objection  at  all,  it  would  go  to  the  Extent  itself, 
and  then  it  would  have  been  incumbent  on  the  party  making  it,  as  a  ground  for 
setting  iiside  the  process,  to  have  shewn  by  affidavit,  that  the  issuing  their  wai'rant 
had  not  been  neglected  or  refused  by  the  commissioners.  As  to  the  question  of 
poundage,  although,  in  general,  it  cannot  be  levied  bj'  the  Crown  inider  an  Extent  for 
the  recovery  of  simple  contract  debts,  yet  this  statute  has  made  an  express  provision 
in  the  case  of  collectors  making  default,  for  levying  the  arrears,  and  all  the  costs 
and  chai'gcs  attending  the  same  ;  and  that  provision  empowers  the  levying  of  the 
poundage.  The  solicitors'  bill,  therefore,  the  poundage,  and  other  expenses,  I  think, 
have  been  properly  charged,  provided  the  quantum  be  correct,  and  as  to  that  it  must 
be  referred  to  the  officer. 

KiCHARDS,  Baron,  concurred. 

[288]  The  King  i:  Pearson  and  Another.  Monday,  Tuesday,  Thursday,  16th, 
17th,  &  19th  December  IblU.  [Saturday  '2od  November.] — If  an  inquisition  to 
tind  debts  executed  in  \Mcation  be  leturuable  in  the  following  Term,  and  a  writ 
of  scire  facias  be  issued  thereon,  tested  as  of  the  Term  preceding  the  vacation, 
the  Court  will  set  it  aside  for  the  repugnancy  which  must  appear  on  the  face  of 
the  record  :  nor  will  they  allow  it  to  be  aided  liy  inserting  the  true  dates  by 
means  of  a  memorandum  on  the  record. — Where  a  writ  of  scire  facias  is  moved 
to  be  set  aside,  as  having  been  irregularly  issued,  (not  as  having  been  irregularly 
served,)  the  motion  may  be  made,  after  appeaiance. — The  Crown  has  not  an 
election  to  proceed  against  its  debtor  either  by  Extent  or  scire  facias,  where  the 
debtor  is  not  insolvent. — Scire  facias  may  issue  in  vacation,  but  only  where 
the  debt  which  it  seeks  to  recover  is  actually  due  before  the  end  of  the  preced- 
ing Term,  or  it  must  be  tested  as  of  the  next  subsequent  Term. 

This  was  a  motion,  on  behalf  of  the  defendants,  to  set  aside  the  writ  of  .scire 
facias,  which  had  been  issued  against  them  on  the  ground  of  irregularity. 

On  an  Extent  issued  by  the  Board  of  Taxes,  tested  2d  Jul}'  last,  and  returnable 
on  the  tirst  day  of  the  present  Term,  against  Bruce  and  Co.  bankers  in  London  : — 
Cooke  and  Co  bankers  in  Sundeiland,  were  found  to  be  largely  indebted  to  them, 
and  local  bills,  to  a  considerable  amount,  in  the  hands  of  Cooke  and  Co.  were  seized 
among  their  other  effects,  under  that  Extent,  on  the  4th  of  July.  On  that  inquisition, 
writs  of  scire  facias  were  issued  against  the  persons  indebted  to  them  on  those  bills, 
among  whom  were  the  present  defendants. 

The  writ*,  in  this  instance,  was  tested  on  the  3d  of  July  last,  (in  Trinity  Term) 

*  The  writ  reciting  the  inquisition  taken  on  the  2d  July,  on  which  Bruce  and  Co. 
were  found  indebted  to  the  Crown  for  money  had  and  received  by  them  from  the 
Keceiver  General  of  taxes  for  the  county  of  Southampton  ;  and  another  inquisition 
taken  the  14th  Septemljcr,  whereliy  the  present  defendants  were  found  indebted   to 
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and  the  Sheriff's  [289]  warrant  thereon  was  dated  24th  September  following.  It 
appeared,  therefore,  on  the  face  of  the  proceedings,  that  the  .scii'e  facias  was  issued 
before  the  retnrn  of  the  writ  of  Extent,  on  which  it  was  founded ;  and  it  was 
objecteti,  that  that  was  a  repugnancy  manifest  on  the  record  which  vitiated  the  whole 
proceeding,  and  was  incurable.  For  until  the  return  of  the  writ  of  Extent,  there  was 
nothing  on  which  the  scire  facias  could  have  been  founded,  as  it  was  that  alone  which 
could  give  the  Crown  a  right  to  proceed  against  these  defendants.  [290J  The  .scire 
facias  bears  date  as  of  Trinity  'I'erm,  3'et  it  recites  the  fact  of  an  iiKjuisition  not  found 
till  September  following,  which  is,  in  itself,  an  absurditj' ;  and  might  work  an 
injustice,  liy  depriving  the  party  sued  of  the  time  which  he  would  otherwise  have, 
if  the  writ  was  not  issued  till  it  regularly  might, —till  after  the  return  of  the  proceed- 
ing on  which  it  was  founded. 

[On  the  part  of  the  Crown  it  was  objected,  preliminarily,  that  this  application  to 
set  aside  the  process  for  irregularity,  came  too  late,  as  the  defendants  had  appeared 
to  the  writ,  and  were  therefore  precluded  from  objecting  to  it  on  that  ground. 

To  that  it  was  answered,  that  the  appearance  which  had  been  entered,  if  what  had 
been  done  could  be  called  an  appearance,  was  previous  to  the  writ  itself  being  put  on 
the  record,  for  the  writ  had  not  yet  been  returned; — that  what  had  been  done  was 
necessary,  in  order  to  obtain  a  copy  of  the  writ,  which  the  defendants  could  not  liavc 
had  without ;  for  they  had  been  served  only  with  the  Sheritl's  summons,  on  the 
process  which  came  to  his  hands,  without  having  which  the  repugnancy  could  not 
have  been  discovered,  or  the  objection  made  *. 

The  Court  held  the  defendants  not  precluded  by  having  apppeared  : — ■ 

Thomson,  Chief  Baron,  observing, — that  this  was  not  the  case  of  an  oljjectiou 
taken  to  the  irregular  service  of  a  regulai'  writ,  but  arising  out  of  [291]  the  seivicc  of 
a  writ  which  was  itself  alleged  to  be  irregularly  sued  out.] 

l)aunce}',  Nolan,  and  Parke,  now  shewed  cause.  I'hey  submitted, — that  the 
present  objection,  if  tenable,  was  merely  an  objection  to  the  form,  not  to  the  substance 
of  the  proceeding  ; — that  it  was  the  usual  course  of  practice  to  teste  the  scire  facias  as 
of  the  last  day  of  the  preceding  Term,  when  issued  in  vacation  ;  that  that  was  a  fiction 
certainly,  but  as  it  did  not  oper'ate,  in  eflect,  to  deprive  the  defendant  of  any  time 
which  he  would  otherwise  have  had,  but,  on  the  contraiy,  would  give  him  earlier 
notice  of  the  debt  ha\  ing  been  found,  and  the  process  issued,  whereby  he  would  acipiiro 
more  time  to  prepare  for  his  defence  (for  it  could  not  be  proceeded  on  till  the  next 
term)  ;— thei'e  was,  therefore  no  substantial  reason  wiiy  the  wiit  should  be  set  aside 
on  that  ground. 

If,  on  the  other  hand,  the  Court  should  be  of  opinion  that  the  teste  might,  in  any 
respect,  prejudice  the  defendant,  the  remedy,  they  submitted,  was  obvious  and  easy; 
for  a  memorandum  might  be  entered  on  the  record,  correcting  the  apparent  incon- 

Bruce  and  Co.  in  the  sum  for  which  the  scire  facias  issued,  as  the  drawers  of  a 
pronn'ssoi-y  note,  dated  12th  Mai-ch  ISHi,  payable  on  the  l.'")th  .Inly  ;  which  said  debt 
and  promissoiy  note  the  shei-itt',  on  the  day  of  taking  the  saitl  imiuisitiun,  had  seized 
into  the  hands  of  the  Crown,  (referring  t)  the  writ  of  extent  and  imiuisition,) — 
re(iuired  the  bishop  of  Durham  to  command  the  sheritt'  to  give  notice  to  the  defen- 
dants to  appear  on  the  6th  November  next,  to  shew,  &c.     Tested  3d  July. 

Sheriff's  Warrant  thereon. 

"  (ii.  S.)  William  llutclunson,  esquire,  sheriff  of  Durham,  to.loiin  K?i;iggs  and  John 
Watkins,  my  bailiffs,  greeting :  By  virtue  of  his  present  Majesty's  writ,  to  me 
directed  and  delivered,  I  connnand  you  and  caeh  of  yon,  that  you  shall  and  do  forth- 
with summon  .Joseph  L'earson  and  T.  Powell,  of  Sunderland,  that  they  he  and  appear 
licforc  the  Barons  of  his  said  Majesty's  I'ixchequer  at  Westminster,  on  the  Gth  day 
of  Novcnilier  next,  to  shew  cause  why  iiis  said  Majesty  should  not  have  execution 
against  them  for  the  sum  of  fifty-seven  |)ounds  six  shillings  and  one  ])oiuiy,  which  it 
is  found  thev  arc  indcl)ted  to  i'alrick  (Jrawford  lirnce,  (Jeorge  Simson,  Thomas  Frcen, 
and  Harry  Mackenzie,  debtors  to  his  said  Majesty  ;  and  have  you  there  then  this 
precept.  (Jiven  at  Durham,  under  the  seal  of  my  office,  this  24th  day  of  September, 
in  the  year  of  our  Lord  1816." 

*  See  the  Summons,  ante  note,  289. 

Ex.  Div.  II.— 9* 
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sistcncy,  by  giving  the  true  day  on  which  the  debt  had  been  found,  and  the  writ 
actually  issued. 

There  is  not  doubt  of  the  right  to  issue  an  Extent  in  vacation,  under  the  same 
circumstances  ;  and  if  so,  why  not  the  writ  of  scire  facias,  which  is  merely  a  summons  1 

[292]  [Thomson,  Chief  Baron.  In  the  case  of  an  Extent,  an  athdavit  of  the 
insolveuc}'  of  the  delator  is  made ;  but  if  that  cannot  be  done,  the  scire  facias  is  the 
only  course.     The  Crown  has  not  an  election,  except  in  cases  of  insolvency.] 

The  present  writ  would  be  enrolled  as  of  Michaelmas  Term ;  and  so  far  it  would 
be  substantially  correct,  for  the  inquisition  would  then  be  regularly  returned.  But 
the  teste  is  not  of  the  essence  of  the  writ ;  and  it  is  never  considered  necessary,  in 
this  Court,  to  wait  for  the  return  of  the  innuisition  before  the  writ  is  issued.  If  it 
wei-e,  the  Crown  might  often  lose  a  term,  and  it  would  operate  to  delay  the  recovery 
of  the  Crown's  debts.  By  a  calculation  of  the  difl'ei'ence  which  it  would  make  in 
point  of  time,  in  case  of  the  writ  being  sued  out  in  Hilary  vacation,  it  was  shewn  that 
there  might  be  a  delay  of  half  a  year  caused  to  the  Crown. 

As  to  the  first  point,  of  the  Crown's  right  to  sue  out  process  in  vacation,  before 
the  return  of  the  inquisition,  the  Counsel  for  the  Crown  cited  the  case  of  The  King 
against  I'hc  Estate  of  Curtis  (Parker,  9-5),  whei's  a  diem  clausit  extremum  had  been 
issued  on  the  25th  February,  on  an  inquisition  taken  on  the  23d  of  the  same  month. 

That  the  teste  of  the  writ  was  not  held  to  be  conclusive,  they  cited  the  case  of 
2'he  Marquis  of  Twcedak  (1  Anstr.  143),  where  a  writ,  dated  the  12th  June,  [293] 
certifying  a  fact  of  the  l-lth,  which  was  therefore  contended  to  be  a  mere  nullity,  was 
held  to  be  sufficient,  and  was  supported  notwithstanding  the  repugnancy.  In  that 
case  it  was  said  by  Eyre,  Chief  Baron,  in  delivering  the  opinion  of  the  Judges : — "  In 
all  cases  the  teste  is  not  of  the  essence  of  the  instrument ;  dates  originally  were  not 
necessary  ;  they  are  not  necessary  to  deeds :  even  in  writs.  Courts  of  Law,  though 
thev  require  that  they  should  have  a  teste,  do  not  require  that  it  should  be  of  the 
real  date  ;  and  the  technical  testes  of  writs  are  often  false,  in  fact,"  p.  155.  And 
further,  as  to  the  imputed  repugnancy,  they  cited  The  Attoniei/  General  v.  Bagf/  (Hardr. 
126),  which  was  thus: — Sir  James  Bagg  died  in  Aug.  14  Car.  and  a  diem  clausit 
extremum  issued,  bearing  date  the  last  day  of  the  preceding  Trinity  Term,  to  inquire 
what  lands  he  had  when  he  became  indebted  to  the  King ;  and  the  Court  were  of 
opinion  that  the  Extent  was  well  executed, — notwithstanding  the  writ  bore  teste 
liefore  Sir  James's  death, — and  that  it  was  a  good  warrant  to  make  inquiry  after 
his  death,  and  according  to  the  common  course  of  such  writs,  which  never  bear  teste  in 
vacation,  but  from  Term  to  Term. 

In  the  case  of  Cross  v.  Smith  (2  Eaym.  838,  &  Salk.  148,  S.  C),  it  was  held,  that  a 
certiorari  well  removed  a  plaint  levied  after  the  teste  of  the  writ. 

In  support  of  the  other  proposition, — that  the  [294]  teste  of  the  wiit  did  not 
conclude  the  defendant  from  averring  any  thing  inconsistent  with  the  truth  of  it, — the 
case  of  Johnson  v.  Smith  (e),  was  cited ;  where  an  averment  of  the  true  time,  of  the 
writ  of  latitat  having  been  issued,  was  admitted,  (notwithstanding  the  fictitious  date 
of  the  teste,  for  the  purpose  of  letting  in  a  plea  of  the  statute  of  limitations.  And, 
finally,  they  submitted  that  the  objection,  if  tenable,  might  be  cured  by  amending  the 
record,  by  indorsing  a  memorandum  of  the  true  day  on  which  the  writ  issued.  Th.it 
was  shewn  to  have  been  done  in  the  case  of  iJodsworth  v.  Bowen  (5  T.  Kep.  325), 
although  there  was  there  an  equal  incongruity  on  the  face  of  the  record, — the  bill 
(tiled  against  an  attorney,  as  acceptor  of  a  bill  of  exchange)  appearing  to  have  been 
tiled  in  Michaelmas  Term,  whereas  the  cause  of  action  did  not  accrue  till  the  13th  of 
December  following. 

They  further  submitted,  that  this  was  too  important  a  question  to  decide,  on  a 
motion  of  this  sort,  and  that  the  defendants  should  have  demurred. 

Richardson,  in  support  of  the  rule,  urged, — that  there  was  no  precedent  to  bo 
found  in  the  practice  of  the  Court,  for  permitting  so  manifest  a  repugnancy  and 
absurdity  to  appear  on  the  face  of  the  record.  For  as  to  the  instance  of  the  writ  of 
diem  [295]  clausit  extremum  that  does  not  state  the  day  when  the  party  died*. 

(«)  Bun  959, — where  all  the  older  cases  on  the  point  are  brought  together. 

*  The  form  of  the  writ,  as  taken  from  the  Eegistrum  Brevium,  page  291,  is, — 
"Rex  escaetori  suo  in  com' Eborum  salutem.  C^uia  I  qui  de  nobis  tenuit  in  capite 
diem  clausit  extremum  ut  accepimus ;  tibi  priecipimus  quod  omnia  terras  &  teuementa. 
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That  ill  l>ii(j(j's  case  there  must  be  some  mistake  in  the  report,  as  the  question  of  the 
regularity  of  the  writ,  was  not  then,  in  faet,  before  the  Court ;  for  that  case  eame 
before  them  on  a  bill,  filed  by  the  Attorney  (4eneral  against  the  heir  of  Sir  James 
Bagg,  to  avoid  a  conveyance  whereby  the  heir  claimed  the  estate;  and  (he  observed) 
that  the  Court  of  Exchequer  also  seemed  to  be  mistaken,  in  considering  writs  of  diem 
clausit  extremum  as  always  necessarily  bearing  teste  in  Term,  for,  in  the  Kegistrum 
Brevium,  that  writ  is  classed  under  the  head  of  I'revia  originalia,  and  all  origin;il 
writs  may  be  tested  at  any  time.  That  this  case  was  distinguishable  from  that  of 
Batjy's,  in  Hardress,  because  there  there  was  no  repugnancy  apparent  on  the  record, 
nor  is  there  in  cases  of  certiorari,  which  is  said  to  remove  a  plaint  [296]  levied  after 
its  teste,  because  it  removes  all  things  done  in  Court  between  the  teste  and  return. 
That  the  case  of  Tlie  Mmyuis  of  'Jwcedale,  in  Anstruther,  was  in  favour  of  his  argument, 
because  the  judgment  there  proceeded  on  the  ground  of  the  teste  not  being  essential 
in  that  particular  writ,  and  the  repugnancy  might  ))e  reconciled  by  the  usage  of  the 
Court ;  and  the  Court  said,  in  the  way  of  distinction,  "This  is  not  a  writ  in  a  judicial 
proceeding."  Whereas  here,  the  writ  is  in  a  judicial  proceeding,  and  would  be  a 
millity  without  the  teste :  and  there  is  no  such  usage  in  this  Court  with  respect  to 
such  a  writ. — That  the  case  of  DocUworth  v.  Boaveii,  where  the  Couit  had  allowed  a 
special  memorandum  to  be  put  on  the  record,  was  also  distinguishable  from  the  present, 
because  that  was  permitted  solely  for  the  purpose  of  saving  the  statute  of  limitations, 
and  on  that  ground  ; — and  that  notwithstanding  that  case,  the  Court  of  Common 
Pleas  had  subsequently  refused  to  sanction  the  filing  a  bill  against  the  Warden  of  the 
Fleet  in  vacation,  in  the  case  of  t'rvok  v.  Ei/les  (2  Marsh.  49.  6  Taunt.  847) ;  and  the 
same  distinction  applies  to  the  ca.se  of  Joh)ison  v.  Smilh. 

[To  a  question  put  by  the  Lord  Chief  Baron,  it  was  said  to  be  the  practice,  in  case 
of  the  Crown  deljtor  becoming  insolvent,  pending  the  pi'oeeediug  by  scire  facias,  to 
abandon  the  suit,  and  resort  to  an  Extent.] 

Dauncey  replied. 

[297]  TuojisoN,  Chief  Baron.  There  can  be  no  doubt  that,  as  the  record  at 
present  stands,  there  is  a  manifest  incongruity  on  the  face  of  the  proceedings  to  which 
the  record  is  to  give  cH'cct.  The  writ  of  scire  facias  calls  on  the  debtors  of  the 
original  defendants,  to  shew  why  execution  should  not  issue  against  them  for  the 
debt.  It  proceeds  on  the  ground  of  the  inquisition  having  found  the  debt,  by  which 
it  made  a  debt  of  record.  That  inquisition  issued  in  vacation,  and  this  scire  facias  is 
made  also  to  issue  in  vacation,  returnable  in  Michaelmas  Term,  and  tested  in  Trinity. 
So  that  on  the  face  of  the  proceedings,  the  writ  appears  to  have  issued  before  the 
demand  arose  on  which  the  defendants  were  so  sued  ;  that  is,  therefore,  an  objection 
to  the  ])roccss,  because  it  ought  not  to  have  been  issued,  for  it  could  not  then  bo 
supported,  in  point  of  fact. 

It  is  then  suggested,  that  an  amendment  may  bo  made  by  a  meuKjrandum  on  the 
record,  inserting  the  true  day.  But  there  is  no  instance  to  be  found  in  ])ractice,  of 
that  having  ever  been  done  in  this  Court.  Tiieie  have  been  instances,  it  seems,  of 
such  a  practice  in  the  other  Courts,  but  those  cases  all  receive  this  short  answer — that 
it  was  permitted  merely  to  prevent  the  loss  of  the  debt,  l)y  the  lapse  of  the  time  Kxed 
foi'  its  recovery  by  the  statute  of  limitations,  and  therefore  a  special  memorandum 
was  necessary  and  allowed  :  but  that  is  not  so  here.  There  is  no  doubt  that  writs  of 
scire  facias  may  be  issued  in  vacation.  Tint  the  debt  which  it  seeks  to  recover  must  ])e 
due  (of  record)  before  the  teste;  and,  in  the  present  instance,  if  the  Crown  had  waited 
[298J  till  the  return  of  the  inquisition,  it  would  have  been  quite  regular:  but  no 

dc  i|uil)Us  idem  I.  fin't  scisitus  in  doniiiiii'o  suo  ut  dc  fcodo  in  balii\a,  tua  die  quo 
obiit,  sine  dilatione  capias  in  tnanum  nostram,  &  ea  salvo  custodiri  fa(^ias  donee  aliud 
inde  |)riecc[)crimus.  Kt  per  sacramentum  jjroborum  Si  legalinm  hominuni  de  eadcm 
balliva  tua,  per  quos  rei  Veritas  melius  sciri  polciit,  diligenter  inquiras,  (|uantum 
tcrraruni  iV;  tencnientoium  i)i-a'(lictus  I.  tenuit  dc  nobis  in  capilc,  tarn  in  douiinico 
ipiam  in  servitio  in  dicta  b.illiva  tua  dicto  die  (|Uo  obiit,  iV  (pianlum  de  aliis,  iV;  pel' 
quod  servitium,  i\;  (|uantum  terra)  Si  tenementa  ilia  valeant  jier  annum  in  omnibus 
exitibus,  &  quo  die  idem  I.  obiit,  &  quis  propiiKjiiior  hieres  ejus  sit,  Si  cujiis  a^t^itis. 
Et  iiKjuisitioneni  inde  distinete  Si  aperte  factam  nobis  in  canccllariam  nostram  sub 
sigillo  tiio  iV  sigillis  coruni  per  qiios  f.icla  fiierit  sine  dilatimie  iiiittas  iV  hoe 
breve.     T.  &c." 
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instance  occurs  of  a  writ  of  seiie  facias,  founded  on  an  inquisition,  being  tested  before 
the  return  of  the  inquisition. 

The  question,  therefore,  seems  to  lie  in  a  very  nairow  compass  ;  and  it  appears  to 
me,  that  this  proceeding,  as  it  stands,  cannot  be  supported ;  nor  do  I  see  that  any 
necessity  exists  here  for  altering  the  due  course  and  practice  of  the  Court,  as  has 
been  proposed  ;  and  it  is  material,  that  the  practice  should  be  always  correct  and 
uniform. 

CtRAHAJI,  Baron.  I  do  not  consider  the  question  of  so  great  importance  to  the 
Crown,  as  has  been  suggested.  The  main  point  is,  whether  we  are  called  on,  under 
the  circumstances  of  this  case,  to  correct  the  apparent  repugnancy  of  this  record, 
aftecting  the  I'ight  of  the  party  called  on  by  the  writ  to  answer,  which  can  only  be  done 
by  a  special  memorandum  Now,  I  do  not  think  that  this  is  a  case  of  such  moment  as 
to  authorize  us,  by  so  doing,  to  establish  a  new  practice  ;  and  that  want  of  importance, 
is  most  probably  the  reason  why  there  is  no  precedent  to  be  found  for  it.  Where  the 
Crown's  debt  is  in  danger,  and  that  can  be  shewn  by  affidavit,  an  Extent  may  be 
issued  ;  and  in  cases  where  the  party  is  in  solvent  circumstances,  there  can  be  no  such 
emergency.  And  the  whole  the  Crown  would  gain  in  expediting  its  suit,  would  be  in 
general  but  a  few  days,  except  at  one  period  of  the  year,  when,  it  is  said,  (which  is 
the  result  of  a  nice  calculation)  that  a  delay  of  a  term  would  l)e  the  [299]  consequence. 
In  the  present  case,  the  scire  facias  being  sued  out  in  vacation,  does  not  give  the 
Crown  but  very  little  more  advantage  than  if  they  had  waited  the  6th  of  November, 
when  it  would  have  been  quite  regular.  The  object  of  the  measure,  therefore,  is  not 
of  sufficient  importance  to  warrant  our  introducing  such  new  practice. 

Wood,  Baron.  This  is  not  a  case  in  which  we  ought  to  depart  from  the  ancient 
practice  of  the  Court,  which  has  always  been,  never  to  issue  a  scire  facias  till  after 
the  return  of  the  inquisition  ;  and  that  practice  is  founded  in  good  reason,  for  the 
debt  is  not  of  record  till  then,  and  it  is  therefore  consistent,  both  with  the  rule  of  law 
and  the  facts  recited  in  the  scire  facias.  This  inquisition  was  not  returnable  till 
Michaelmas  Term  ;  and  to  issue  the  writ  before  that  time  was  irregular,  for  there  was 
nothing  to  authorize  it.  The  extraordinary  prerogative  process  of  Extent  may 
certainly  be  issued  on  the  actual  return  of  the  inquisition,  but  then  only  on  an  affidavit 
of  the  insolvency  of  the  Crown  debtor,  and  the  debt  being  therefore  in  danger.  To 
allow  that  to  be  done  whicli  is  proposed  to  be  done,  putting  the  true  day  on  the 
record  by  special  memorandum,  might  cure  the  defect,  and  thereby  the  Crown  might 
be  in  some  instances  expedited,  certainly  ;  but  that  is  not  a  principle  of  right  which 
should  induce  us  to  permit  it.  This  is  an  attempt  to  put  the  proceeding  by  scire 
facias  on  the  same  footing  with  Extents,  without  there  being  the  same  necessity  ; 
for  if  there  were,  they  might  have  had  an  Extent.  I  am  [300]  not  for  suffering  any 
absurdity  to  appear  on  the  record. 

KiCHARDS,  Baron.  There  is  certainly  an  incongruity  appaient  on  this  record  ; 
and  that  is  sought  to  be  cured  by  a  special  memorandum.  That  would  be  an 
anomaly  ;  and  in  the  absence  of  precedents,  I  see  no  reason,  in  the  present  instance, 
for  introducing  a  new  practice :  and  therefore,  I  entirely  concur  in  what  has  been 
already  said. 

Rule  absolute. 

BoWYEK  AND  ANOTHER  V.  BRIGHT.  Friday,  •JOtli  December  ISIG. — This  Court  will 
not  (on  a  bill  for  specific  performance)  make  an  interlocutory  order  to  refer  a  title, 
the  validity  of  which  is  denied  by  the  answer,  and  depends  on  facts,  to  the  Deputy 
Eemembrancer,  until  the  cause  is  brought  to  a  hearing,  without  consent. 

Dauncey,  and  Wilbraham,  moved  that  the  defendant  should  pay  into  Court,  within 
ten  days,  the  sum  of  lOOOl.  (the  amount  of  a  deposit,  stipulated  by  the  agreement 
for  the  purchase  of  an  estate  by  the  defendant,  of  which  the  plaintiff's  were  trustees 
under  a  settlement,  for  the  specific  performance  of  which  they  had  filed  their  bill  in 
this  suit,  to  be  paid  by  him  into  the  hands  of  certain  bankers  at  Ludlow,)  together 
with  1351.  for  interest  thereon,  to  be  laid  out  by  the  Deputy  Remembrancer  in  his 
name,  in  trust  in  this  cause,  subject  to  further  order.  And  that  it  might  be  referred 
to  the  Deputy  Remembrancer,  to  inquire  and  report  to  the  Court  whether  the  plaintiffs 
could  make  to  the  defendant  a  good  [301]  title  to  the  premises  contracted  to  bo  sold 
by  them  to  him. 
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Owen  o])iio.sc(l  it.  He  submitted,  tliut  the  deposit  ought  to  be  required  to  be 
paid  into  the  hands  of  the  bankers,  to  whom  it  was  stipulated  to  he  paid  by  the 
agreement,  which  the  defendant  had  no  objection  to,  provided  it  were  made  productive. 
But  the  main  point  was,  whether  it  should  l)e  referred  to  the  Deputy  Kemembraneer 
to  report  the  title ;  and  that,  he  contended,  could  not  be  done  on  an  interlocutory 
oi'der,  before  the  cause  had  come  to  a  hearing.  He  admitted,  that  by  modern  cases 
a  practice  had  been  introduced  in  the  Court  of  Chancery  of  so  referring  it :  but  that 
it  was  done  there  only  under  very  special  circumstances,  and  where  it  was  merely 
matter  of  law  and  there  was  no  other  question  :  and  that  such  a  practice  had  not  yet 
obtained  in  this  Court.  He  cited  the  case  of  Jlor'e  v.  Calland  (.5  Ves.  188),  where  the 
then  liOrd  Chancellor  refused  to  send  the  case  to  the  Master,  because,  he  said,  he 
would  not  decree  the  defendant  to  enter  into  a  law  suit ;  and  that  would  be  the 
case  here,  for  the  title  would  depend  on  material  questions  of  fact,  which  could  only 
be  ascertained  in  the  regular  way.  One  of  these  was,  that  a  third  person  disputefl  the 
plaintiffs  right  to  the  use  of  certain  water  which  passed  through  his  lands,  without 
which  the  property  would  be  of  but  little  value  ;  and  that  fact  would  be  proved  on 
the  hearing. 

On  the  other  side  it  was  pressed,  that  the  course  proposed  would  save  the  expense 
and  delay  of  a  [302]  commission,  and  could  not  be  reasonably  objected  to ;  but 

The  Court  said,  that  whatever  might  be  the  practice  elsewhere,  it  was  contrary  to 
that  which  prevailed  in  this  Court  to  make  an  interlocutory  order  for  a  reference  of  a 
title,  (which  was  denied  to  be  good  by  the  answer,)  to  the  Deputy  Remembrancer, 
until  the  cause  wa.s  brought  to  a  hearing,  unless  by  consent.  The  first  part  of  the 
order  they  granted,  but  refused  the  rest  ;  desiring  that  the  motion  might  be  entered 
as  opposed. 

The  ArroKNEY  General  v.  Case  and  Others.  Monday,  iSd  December  18IG. — 
The  owners  of  a  merchant  vessel  running  foul  of  and  damaging  a  King's  ship 
lying  in  the  Mersey,  by  misconduct  of  the  persons  on  board, — held  liable  in  an 
information  for  damages  in  the  nature  of  an  action  on  the  case;  although  she  had 
on  board,  at  the  time  of  the  accident,  a  pilot  duly  licensed  :  because  the  Liverpool 
local  Pilot  Act  is  not  of  itself  (or  by  refeience  to  the  52d  Geo.  HI.  ch.  39) 
imperative,  compulsory  or  penal  on  the  captain  to  take  a  pilot  on  board  whilst 
lying  at  anchor,  but  merely  subjects  him  to  the  payment  of  the  pilot's  regulated 
allow.'incc  on  refusal. — The  30th  sec.  of  the  52d  Geo.  HI.  eh.  39,  (which  is 
comnidiily,  but  improperly,  called  the  General  Pilot  Act,)  dischaiging  masters 
and  owners  of  vessels  haring  pilots  on  board,  from  responsibility  for  damage 
occasioned  by  the  neglect  of  the  pilot, — -held  not  to  apply  to  vessels  having  on 
boaid  ])ilots  a])pointed  for  other  places  than  those  expressly  named  in  the  preamble 
or  ])rovisions  of  that  act. — Where  that  act  does  apply,  the  Crown  is  eijually  bdund 
with  the  subject,  although  not  named. 

[Referred  to,  The  City  of  Cambridge,  187  t,  L.  R.  r>  V.  C.  4r)(; :  The  Servia,  [1898]  P.  47.] 

The  question  in  this  case  arose  out  of  the  trial  of  an  information  in  the  nature 
of  an  action  on  the  case  tiled  against  the  defendants,  who  were  owners  of  the  ship 
"Columbus,"  for  damaging  King's  ships;  whi(.'h  stated, — "That  his  Majesty,  before 
and  until,  &e.  was  lawfully  po.ssessed  of  two  shi|)s  or  vessels,  (and  their  tackle,  iV:c.) 
called  the  '  Bittern  '  and  (he  'Princess,'  which  said  ships  oi-  vessels,  l)efore  and  until 
and  at  the  time  of  committing  the  grievances  [303]  thereinafter  next  mentioned,  were 
lespcctively  lying  and  being  in  the  river  Mersey,  to  wit,  at,  iV;c.  ; — that  the  defendants 
were  the  owners  of  a  certain  othei' ship  oi'  vessel  called  the  '  Columbus,' also  in  the 
said  river  Meiscy,  which  was  then  and  from  thence,  until  and  at  the  time  of  commit- 
ting the  grievance  thereinafter  next  mentioned,  under  the  care,  government,  direction, 
aiifl  managenuint  of  certain  sei'vants  of  the  defendants,  to  wit,  at  Westminster,  Aa.  ;  - 
that  the  defendants  theretofore,  and  whilst  their  said  ship  was  so  under  the  care,  itc. 
of  their  said  sei'vauts,  to  wit,  on  the  8th  day  of  November  (1812,)  l>y  their  said 
servants  so  incautiously,  carelessly,  iKigligcntly,  inattentively,  and  unskilfully  managed, 
conducted,  and  governed  their  said  shij),  and  took  so  little  and  such  bad  care  in  the 
niaii.iging,  conducting,  and  govci-ning  thereof,  that  the  said  ship  of  the  defcnd.anls 
then  and  there,  by  and  through  I  he  mere  carelessness,  negligence,  inattention,  .uid 
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unskilfulness  of  the  said  servants  of  defendants,  and  for  want  of  dne  and  proper  care 
in  that  behalf,  drifted  with  the  tide,  and  then  and  there  with  great  force  and  violence 
ran  fonl  of  and  struck  upon  and  against  the  said  ship  or  vessel  of  his  Majesty  called 
the  '  Bittern,'  and  thereby  then  and  there  caused  and  forced  the  anchors  of  the  said 
ship  or  vessel  of  his  Majesty,  called  the  '  Bittern,'  and  by  and  with  which  she  was 
then  and  there  lying  at  anchor  and  moored,  to  drag,  and  thereby  then  and  there 
caused  the  said  ship  or  vessel  of  his  Majesty,  called  the  'Bittern,'  also  to  drift  with 
the  tide  ;  and  the  said  ship  or  vessel  called  the  '  Bittern,'  and  the  ship  or  vessel 
called  the  'Columbus,'  did  thereby  then  and  there  drift  together  with  the  tide,  and 
did  thereby  then  and  [304]  there,  with  great  force  and  violence,  run  together  foul  of, 
and  strike  upon  and  against  the  said  other  ship  or  vessel  of  his  Majesty  called  the 
'Princess';  by  means  of  all  which  premises  the  said  ships  or  vessels  of  his  Majesty 
called  the  '  Bittern '  and  '  Princess,'  and  the  tackle,  &c.  were  then  and  there  lespec- 
tively  greatly  broken,  split,  fi-actured,  damaged,  spoiled  and  destroyed,  and  his 
Majesty  was  forced  and  obliged  to  lay  out  and  spend,  and  did  actually  lay  out  and 
expend,  a  large  sum  of  money,  to  wit,  the  sum  of  5001.  of  like  lawful  money,  in  and 
about  the  I'epairing,  amending,  and  replacing  the  same,  to  wit,  at  Westminster,  &c." 

There  were  three  other  nearly  similar  counts. 

The  defendants  pleaded,  that  the  said  ships  with,  &c.  were  not  greatly  broken, 
&c.  and  of  this,  &c. 

The  cause  was  tried  at  the  sittings  after  Trinity  Term  1814,  before  the  Lord  Chief 
Baron,  when  a  verdict  was  found  for  the  Crown  (damages  2061.  ;)  with  liberty  for  the 
defendants  to  move  to  enter  a  verdict  for  them,  on  the  question  as  to  the  liability  of 
the  owners  to  answer  for  damage  done  by  their  ship  whilst  they  had  a  pilot  on  board. 

Scarlett  having  olitained  the  rule  to  shew  cause,  on  the  ground, — that  as  the  defen- 
dants were  compellable  to  take  a  pilot  on  board  by  virtue  of  two  several  acts  of  parlia- 
ment (the  37th  Geo.  III.  ch.  78,  "for  the  better  regulation  and  encouragement  of 
pilots  for  the  conducting  of  ships  and  vessels  into  and  out  of  the  port  of  Liverpool," 
and  the  52d  Geo.  IIL  ch.  39,  (the  general  pilot  [305]  act)  "for  the  more  efl'ectual 
regulation  of  pilots,  and  of  the  pilotage  of  ships  and  vessels  on  the  coast  of  England,") 
the  owners  were  thereby  discharged  from  personal  responsibility  for  any  damage 
occasioned  by  their  vessel  while  under  the  control  of  such  pilot ;  the  30th  sect,  of  the 
latter  .statute  having  expressly  enacted,  "that  no  owner  or  master  of  any  ship  or 
vessel  shall  be  answerable  for  any  loss  or  damage,  nor  shall  any  owner  or  owners  of 
any  ship  or  vessel,  or  consignee  of  goods,  be  prevented  from  recovering  any  loss  or 
dam.age  upon  anj'  contract  of  insurance  of  the  same,  or  upon  any  other  contract  relating 
to  any  ship  or  vessel,  or  any  cargo  on  board  the  same,  for  or  by  reason  or  means  of 
any  neglect,  default,  incompetency,  or  incapacity  of  any  pilot  taken  on  board  of  any 
such  ship  or  vessel  under  or  in  pursuance  of  any  of  the  provisions  of  this  act." 

8th  November,  1814. — Thomson,  Chief  Bai-on,  now  read  his  report  of  the  evidence 
given  on  the  trial,  the  substance  of  which  was  furnished  by  M'Kenzie,  the  master  of 
the  "  Bittern"  at  the  time  of  the  accident,  who  proved, — That  his  ship  was  lying  in  the 
Mersey,  and  upon  the  8th  of  November  was  moored  off  Salter's  Dock  :  the  "  Princess," 
too,  was  there,  two  cables  length  off.  The  "Columbus"  was  riding  at  single  anchor, 
about  three-quarters  of  a  mile  off:  he  had  seen  the  "  Columbus  "  there  befoi'e  the  8th  of 
November  :  she  was  at  anchor  in  the  river  before  any  accident  happened  ;  he  had 
observed  her  anchor  to  drag  one  tide  before  on  the  Hood  ;  the  night  this  happened 
he  was  in  his  watch,  about  half-past  two ;  and  he  found  that  the  "  Columbus,"  in  a 
very  thick  fog,  [306]  was  driving  on  the  "  Bittern."  There  was  no  wind  ;  the  tide 
was  at  ebb;  the  "Columbus"  was  about  the  length  of  the  ship  (he  supposed  about 
a  hundred  feet)  from  the  "Bittern,"  when  he  first  observed  her.  The  quarter-master 
was  on  the  deck:  they  hailed  the  "Columbus"  thi'ee  times,  but  received  no  answer: 
the}'  carried  away  both  their  anchors.  The  "  Columbus  "  and  "  Bittern  "  both  struck 
against  the  other  ship  soon  after  the  "  Columbus  "  struck  the  "  Bittern."  He  went 
on  board  her  immediately  on  perceiving  the  shock,  and  saw  a  man  who  called  himself 
the  mate  :  he  asked  him  what  was  the  reason  that  he  did  not  keep  a  good  look  out : 
and  he  remarked  that  it  was  the  carpenter's  watch.  Witness  did  not  see  the  carpenter, 
to  his  knowledge :  he  saw  four  or  five  seamen  down  the  aft-hatchway  :  they  were  not 
sober.  The  helm  was  starboard,  and  it  ought  to  have  been  a-port ;  if  it  had,  it  would 
ha\'e  avoided  them.  Witness  saw  the  pilot,  and  told  him  his  helm  was  starboard  : 
he  said  it  was  a-port :    he   ])ointed  out  to  him  that  it  was  starboard.     They  were 
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cursing  ;uid  swearing  at  one  another:  there  was  such  a  tumult  thej'  did  not  appear 
to  know  what  they  were  about.  The  mate  said  he  had  eighty  fathoms  of  cable  out ; 
he  told  him  he  could  not  have  that,  or  the  anchor  would  not  have  started  ofl"  the 
ground  :  that  was  his  judgment,  and  is  so  now.  The  mate  said  they  had  drunk  too 
much,  and  had  just  come  off  the  shore  that  night ;  if  the  helm  had  been  put  a-port  it 
would  have  saved  the  running  against  them. 

His  Loi-dship  observed,  that"  he  need  not  state  more  of  the  evidence,  because  it 
was  extremely  [307]  clear  that  the  injury  which  the  King's  ship  sustained  was 
occasioned  by  the  bad  management  of  the  defendant's  ship,  by  some  persons  on  board  ; 
—that  the  want  of  proper  caution  in  putting  the  helm  as  it  ought  to  be,  occasioned 
his  running  on  board  the  King's  ship,  and  doing  the  mischief  complained  of, — and 
that  that  fact  did  not  seem  to  be  disputed  on  the  trial. 

Tuesday,  7th  February  1815. — The  Solicitor  General,  Jervis,  Dauncey,  and  Peake, 
now  shewed  cause  : 

They  contended,  that  there  could  be  no  doubt  raised  as  to  the  liability  of  the 
owners  at  common  law  ;  and  therefore  the  only  question  was,  whether  there  were  any 
thing  in  the  statutes  on  which  the  rule  had  been  granted,  which  could  be  construed 
iis  attciing  their  situation,  or  exonerating  them  from  that  liability.  They  submitted, 
that  the  Liverpool  Pilot  Act  in  itself  contained  no  such  clause  as  the  30th  sec.  of  the 
.'32d  Geo.  III.  (which  had  l)een  very  improperly  termed  the  general  Pilot  Act ;  for 
that  act,  extensive  as  its  title  might  appear,  was  in  fact  confined  to  the  pilotage 
jurisdictions  therein  mentioned), — exonerating  the  master  and  owners  from  responsi- 
bility for  damage  done  through  negligence  while  a  pilot  was  on  board.  Then  the  ques- 
tion would  be,  whether  there  is  any  thing  in  that  statute  which  does,  by  reference, 
operate  to  incorporate  that  clause  in  the  local  Pilot  Act ;  and  they  argued  that,  as 
that  act  expressly  mentions  whatever  local  pilotage  jurisdictions  it  was  intended  to  be 
applied  to,  wherever  it  furnishes  any  regulation  with  respect  to  them  ;  [308]  where 
those  local  jurisdictions  are  not  mentioned,  the  act  cannot  be  construed  to  extend  to 
them  ;  and  that  each  clause  of  the  act  relates  exclusively  to  the  pilots  who  arc  expressed 
to  be  the  immediate  object  of  it. 

The  Liverpool  xVet  is  not  imperative  as  to  the  master's  taking  a  pilot  on  l)oard,  and 
there  is  no  penalty  in  that  act  for  not  doing  so,  as  there  is  in  the  52d  Geo.  III.  ;  so 
that,  if  the  mastei'  pleases,  he  may  decline  the  services  of  a  pilot  on  paying  him  his 
regulated  allowance  ;  and  the  true  rea.son  of  the  indemnifying  clause  in  the  52(1  Geo. 
HI.  is,  that  the  taking  a  pilot  on  l)oard  is  compulsory. 

This  point  was  decided  in  the  case  of  Fktclin-  v.  Brnddkk  (2  N.  K.  186),  whore  the 
owners  of  a  ship  chartered  to  the  commissioners  of  the  navy  were  held  liable  for 
damage  done  to  another  ship,  notwithstanding  there  was  a  commander  in  the  navy, 
and  a  King's  pilot  on  board  at  the  time ;  for  the  Court  said,  that  the  owners  were  the 
persons  to  lie  responsible,  in  the  llrst  instance,  to  third  persons,  leaving  the  subsequent 
adjustment  to  l)e  arranged  between  the  owners  and  the  Crown.  The  owners  are  in 
all  cases  liable  in  the  Hi-st  instance  ;  and  that,  however  remote  they  may  lie  from  the 
immediate  damage  and  cause  of  action,  (liutih  v.  Steiinnait  (1  H.  it  P.  404)).  There  is 
no  doubt,  therefore,  of  the  defendant's  liability,  unless  this  clause  exempts  them. 
Then  (if  it  can  be  for  a  moment  admitted  [309]  that  that  section  can  be  applied  to 
the  Liverpool  pilots)  these  defendants  would  still  not  be  within  its  protection  ;  for 
the  clause  was  expressly  made  to  indemnify  the  owners  and  master  from  the  miscon- 
duct of  the  pilot,  and  that  can  only  be  referred  to  such  misconduct  alone  as  a  pilot 
can  be  guilty  of  as  such.  Here  the  disaster  was  caused,  not  by  the  neglect,  default, 
incompetence,  or  incapacity  of  the  pilot,  but  by  the  gross  mi.scondiict  (a  word  not  in 
the  clause,  which  adverts  to  acts  of  omission  merely,  and  not  of  commission,)  of  the 
master  anrl  the  whole  crew  ;  and  will  it  be  conlondcfl,  that  the  circumstance  of  a  pilot 
on  board  is  to  excuse  the  whole  crew  of  the  ill  cll'ects  occasioned  by  their  drunkenness 
and  inc.i])acity  to  assist  the  pilot!  The  very  act  l)y  which  it  is  in  evidence  the 
mischief  was  occasioned,  is  not  one  which  it  was  a  ])ilot's  duty  to  avcit :  it  was  an  act 
of  the  other  persons  on  board,  whose  duty  it  was  to  have  vecreil  out  the  cable.  Ami 
they  cited  the  case  of  llimrhrr  v.  Noii/slivtii  (1  Taunt.  5(),S)  to  the  point,  that  a  master 
is  not  discharged  from  liability  for  a  trespass  committed  by  order  of  his  pilot. 

It  was  ultimately  urged  (but  not  much  insisted  on,  after  the  intimation  of  a 
contrary  opinion  fiom  the  Bench.)  that  in  all  events  the  Crt)wn's  right  was  not  to  lie 
aft'ectcfi  by  the  indemnifying  clause,  without  express  words,  (citing  Bacon's  Alu-.  tit. 
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Prerogative  ; )  and  that  although  there  be  no  express  saving  of  the  King's  rights, 
which  is  sometimes  intioduced'  [310]  ex  abiindanti  cautela.  For  these  reasons  the 
verdict  which  the  Crown  has  obtained  ought  to  stand. 

Scarlett,  and  Joy,  in  support  of  the  rule. — Admitting  the  general  doctrine  of  a 
master's  liability  for  the  acts  of  his  servants,  they  urged,  that  inasmuch  as  the  pilot 
taken  on  board  the  "  Columbus,"  under  the  express  provisions  of  an  act  of  parliament, 
was  not  the  servant  of  the  master  of  this  vessel,  but,  as  it  were,  of  the  Law  ; — as  he 
was  not  appointed  or  chosen  by  the  master  or  owners,  who,  so  far  from  having  any 
choice  in  the  selection  of  a  fit  person,  were  compellable  to  take  the  first  that  should 
offer  : — and  as  such  pilot  was,  beside,  a  person  over  whom  the  master  had  no  control, 
but  who  was  himself,  on  the  contrary,  as  well  as  his  ship,  subject  to  the  guidance  and 
authority  of  the  pilot  to  whom  the  legislature  had,  during  his  being  on  board  within 
the  limits  of  his  jurisdiction,  transferred  all  command  and  the  whole  management  of 
the  ship  ; — the  pilot,  so  far  therefore  from  being  a  servant  of  the  master,  for  whose 
acts  he  should  be  responsible,  ought,  in  fact,  rather  to  be  considered  (even  independently 
of  the  indemnifying  provision  in  the  5'2d  Geo.  III.)  in  justice  and  common  sense,  as  a 
person  to  whom  the  common-law  responsibility  of  both  master  and  owners  should, 
with  their  common-law  free  agency,  (for  it  is  indisputable  that  a  pilot  has  the  entire 
and  exclusive  control  and  management  of  the  ship  while  he  is  on  board  acting  as  pilot,) 
be  at  once  transferred.  The  pleadings  admit  that  the  act  which  occasioned  the 
mischief  must  be  charge-[311]-able  on  the  servants  of  the  defendants,  for  their 
declaration  is  so  framed.* 

Where,  indeed,  the  master  takes  a  pilot  of  his  own  accord,  and  for  his  own  accom- 
modation, the  case  wears  a  very  difierent  complexion  ;  but  the  present  question  arises 
solely  on  the  ground  of  this  case  being  out  of  the  principle  of  the  decisions  holding 
masters  responsiljle  for  the  acts  of  their  servants.  Where  no  pilot  is  taken  on  board 
within  a  pilotage  [312]  jurisdiction,  underwriters  have  been  held  to  be  discharged, 
Lnw  v.  IloUumcoith  (7  T.  li.  160) ;  but  in  that  case,  if  an  unskilful  pilot,  duly  qualified 
by  license,  had  been  taken  on  board,  by  whose  incompetency  a  loss  had  been  sustained, 
the  question  would  have  been  much  more  difficult  and  important ;  for  that  would  not 
have  been  a  peril  of  the  sea. 

As  to  the  cases  cited  : — In  Bowcher  v  Noidsirom  the  Court  did  not  decide  the  point 
for  which  it  has  been  cited,  and  so  far  the  marginal  note  is  not  correct.  And  the  case 
of  the  action  against  the  captain  of  the  "  Russell  "  man  of  war,  said  to  be  alluded  to  by 
Mr.  Justice  Lawrence  in  the  same  I'eport,  is  shewn,  in  the  case  of  A'ichohou  v.  Mounsetj 
(15  East,  -384),  to  have  been  decided  on  the  merits,  and  not  on  the  objection  there  said 
to  have  been  taken, — of  the  lieutenant  of  the  man  of  war  not  having  been  the  servant 
of  the  captain  ; — on  the  alleged  rejection  of  which  the  defendant  is  also  stated  to  have 
been  held  liable  :  for  on  the  contrary  it  appears,  by  the  same  case  in  East,  that  in  fact 

*  The  reasons  for  holding  the  master  I'esponsible  are,  according  to  Molloy,  vol.  1, 
p.  358,  b.  ii.,  cap.  iii.,  .^  xii.  (resting  on  Hern  v.  Smith,  Roll's  Abridgement,  533,)  which 
was  cited  by  Joy,  "  For  that  the  mariners  are  of  his  own  chusing,  and  under  his  direc- 
tion and  government,  and  know  no  other  superior  on  shipboard  but  himself:  and  if 
they  are  faulty,  he  may  correct  and  punish  them,  and  justify  the  same  by  law."  No 
one  of  which  reasons  can  apply  to  the  pilot :  for,  as  in  Beawes,  203,  "  In  many  parts, 
where  the  entrance  to  harbour.s,  &c.  is  ditKcult  the  taking  a  pilot  is  not  a  voluntary 
act,  but  obligatory  on  the  master ;  otherwise,  in  case  of  a  loss,  he  must  make  it  good  : 
and  the  following  laws  are  now  in  force  concerning  them  in  England  :  After  a  pilot  is 
taken  on  board,  the  master  has  no  longer  any  command  of  the  ship  ;  and  the  pilot  is 
liable  to  an  action  for  an  injury  done  by  his  personal  misconduct,  although  a  superior 
officer  is  on  board." 

And  precisely  in  thi.s  light  are  the  paramount  command  of  a  pilot,  and  the  necessity 
of  admitting  him,  contemplated  in  the  laws  of  Oleron,  and  in  the  French  and  Dutch 
ordinances.  In  those  of  Wisbuy,  (the  foundation  for  so  great  a  part  of  the  Marine 
Law  of  Europe,)  it  is  said  that  a  coast  pilot  shall,  under  certain  circumstances,  be  taken 
on  board,  "though  the  merchant"  (usually  in  the  simplicity  of  those  times,  (12th 
century)  in  the  ship  with  his  cargo,)  "  oppose  it."  t  So  distinct  was  the  pilot  from 
the  mere  servants  of  the  merchant. 

+  Ordonances  de  Wisbuy,  Art.  xliv. 
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he  succeeded.  That  same  case  of  Nkholaon  v.  Mminmi  also  is  in  point  to  the  principle 
for  which  these  defendants  contend  ;  for  the  result  is,  that  the  captain  of  the  ship, 
although  on  board  at  the  time,  was  held  not  liable  for  damage  done  during  the  time 
the  vessel  was  under  the  command  of  the  lieutenant,  on  the  ground  of  the  latter 
not  being  a  servant  of  the  former.  Now  here  the  defendants  had  even  less  control 
over  the  pilot  than  captain  Mounsey  had  [313]  over  his  lieutenant :  and  they  cited 
the  case  of  Lane  v.  Uottmi  (Kaym.  650,  and  1'2  Mod.)  The  case  of  Fletcher  v.  Hmddid, 
which  appears  most  to  incline  against  that  principle,  they  submitted,  was  distinguish- 
able from  the  case  of  NichoUon  v.  Mounfuij  by  its  very  position,  which  was,  that  the 
servants  of  those  to  whom  the  ship  had  been  chartered  were  in  effect  (for  purposes  of 
responsibility)  the  servants  of  those  who  chartered  hei- ;  for  by  the  charter-party  they 
had  delegated  their  right  to  make  choice  of  servants,  and  were  therefore  responsible 
for  the  choice  which  should  be  made.  So  owners  are  liable  on  a  l)ill  of  lading,  although 
the  ship  be  chartered  ;  and  the  person  shipping  goods  on  board  of  her  might  maintain 
an  action  on  the  bill  of  lading  against  the  owners. 

Then  arises  the  question,  whether  the  provision  of  the  30th  section  of  the  statute 
(52  Geo.  Ill  )  does  not  extend  to  all  places  having  pilots  appointed  under  the  authority 
of  local  acts  of  parliament.  The  title  is  most  general,  "For  the  pilotage  of  ships  on 
the  coast  of  England."  A  part  of  the  preamble  *  also  announces  the  generality  of 
its  object. 

[314]  In  usage,  many  of  the  mandatory  clauses  in  that  act  are  adopted  and  acted 
on  in  places  having  local  jurisdiction  in  pilotage,  although  not  icquired  by  the  local 
acts, — as  the  provision  of  sec.  44,  that  the  description  of  pilots  shall  be  indorsed  on 
their  license,  &c. — and  see.  49,  that  pilot-boats  shall  have  black  sides.  Some  of  the 
penalties  imposed  by  the  act  attach  generally  on  all  pilots  licensed  by  virtue  of  that 
act,  or  otherwise,  (see  sec.  51);  so  also  in  sections  53  and  59:  all  plainly  shewing 
that  the  legislature  considered  themselves  as  legislating  for  all  those  places  ;  and  if 
in  one  respect  why  not  in  all,  wherever  the  provision  is  general  and  uncontined  1 
Sections  57  and  58  also  are  general,  and  therefore  applicable  to  local  pilots,  though 
not  expressly  named  ;  and  so  are  sections  71  and  72,  and  many  others.  And  indeed 
it  would  be  an  anomaly  to  have  a  general  law,  as  this  is,  which  should  not  be  applic- 
able as  extensively  as  it  is  contended  on  the  ])art  of  the  defendants,  that  the  52  (Jeo. 
III.  is.  The  act  is  intended  to  be  a  beneficial  one;  and  if  it  be  so  for  the  Thames, 
why  should  the  Mersey  be  excluded  from  its  advantages?  And  if  there  were  any 
doubt  as  to  its  extension,  it  ought  [315]  for  that  reason  to  be  as  extensively  construed 
as  the  laiignage  of  it  will  admit.  It  has  been  urged,  that  it  did  not  come  within  the 
pilot's  province  to  prevent  the  act  complained  of ; — the  answer  is,  that  however  the 
crew  nu'ght  have  lieen  blamable  in  the  end,  it  was  the  fault  of  the  pilot,  in  the  first 
instance,  that  the  vessel  was  improperly  moored  ;  and  it  is  in  evidence,  that  when 
M'Kenzie  went  on  board,  and  told  the  pilot  that  his  helm  was  starboard,  (as  the  fact 
was,)  he  answci-cd  that  it  was  a-port,  pretty  much  indicating  the  state  in  which  he 
was  at  the  time;  yet  the  master  is  compelled  by  the  Liverpool  act  to  take  a  pilot  on 
board,  and  to  take  the  lirst  that  oilers;  and  he  has  no  power  of  rejection,  (even  for 
the  grossest  cause  of  dismissal,)  or  of  ])unishmcnt  for  misconduct. 

As  to  the  argument  arising  from  prerogative  of  the  Crown  not  l)eing  bound  liy  the 
clause  of  indemnity  without  being  expressly  named,  it  was  submitted,  that  this  was 

*  "And  whereas  acts  of  pailianient  have  been  passed  foi'  establi.shing  separate 
aTid  pcculiai'  juiisdictions  in  lelatiun  to  pilotage  in  certain  ports,  and  on  dill'ei'cnt  pai-ts 
of  the  co.'ist  of  I'inglatKl,  which,  liy  reason  of  the  same  being  linutcd,  have  been  found 
insutlicicnt  to  answer  the  good  pui'poscs  intended  thei'cby,  and  it  is  therefore  ncccs 
sary  that  more  ellectual  legulations  should  be  made  in  relation  to  pilotage  on  the  coast 
of  iMigland  ;  and  whereas  an  act  w;is  passed  in  the  forty-eighth  year  of  the  reign  of 
His  ])iesent  Majesty,  intituled,  '  An  Act  for  the  better  Regulation  of  Pilots,  and  of  the 
Pilotage  of  Ships  and  \'essels  navigating  the  British  Seas,'  which  is  now  near  exjHring  ; 
and  it  is  expedient  that  the  same  should  be  continued  with  alterations  and  amendments, 
as  is  her'einaftei-  enacted;  and  wluM'cas  it  is  nece.s.sary  for  duly  enforcing  the  laws 
respecting  (|uarantinc,  on  which  the  health  of  his  Majesty's  subjects  essentially  depends, 
that  the  names  and  places  of  residence  of  all  |)ilots  in  Ivigland  .shoidd  l)e  known  by 
those  whose  duty  it  is  to  convey  information  respecting  those  laws  from  time  to  lime 
to  llieni." 
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not  a  case  for  extending  that  principle  to  the  protecting  provisions  of  a  beneficial  act ; 
— that  the  King  was  bound  by  the  navigation  laws  ; — and  that  in  sec.  28,  and  in  that 
oul\',  there  was  an  express  saving  of  the  King's  rights,  but  as  that  had  not  been  pressed, 
it  was  not  much  argued. 

The  Solicitor  General  replied. 

The  Court  said,  that  as  they  considered  this  a  question  of  very  great  importance, 
they  would  take  some  future  opportunity  of  giving  their  judgment. 

Cui-.  adv.  vult. 

[316]  Thomson,  Chief  Baron,  now  delivered  the  opinion  of  the  Court.  (Having 
stated  the  facts  of  the  case,  from  which  it  appeared  that  there  had  been  great  and 
culpaljle  negligence  and  mismanagement  on  board  the  defendants'  ship,  arising  from 
the  drunkenness  of  the  crew,  and  that  his  Majesty's  ships  had  in  consequence  sustained 
very  considerable  damage,)  his  Lordship  proceeded  as  follows : — 

The  question  is,  whether  the  owners  of  the  "Columbus"  are  liable  to  answer  to 
the  Crown  for  the  damage  so  done  to  his  Majesty's  ships,  the  amount  of  which  it  has 
been  agreed  shall  be  settled,  if  we  should  be  of  opinion  that  the  Crown  is  entitled  to 
recover. 

On  the  part  of  the  defendants  it  has  been  contended,  by  way  of  defence  to  this 
information,  which  is  in  the  nature  of  an  action  on  the  case,  that  they  are  exonerated 
from  all  responsibility,  Ijecause  they  had  a  pilot  on  board,  at  the  time  of  the  accident, 
in  command  of  the  vessel,  to  whom  the  master  was  compellable  to  give  up  the  charge 
of  the  ship  under  the  Liverpool  Pilot  Act ;  whereby  they  became  entitled  to  the 
indemnity  provided  by  the  30th  section  of  the  52  Geo.  IIL  ch.  39,  which  has  been 
called  the  general  Pilot  Act,  as  I  think,  improperly  ;  becau.se  its  main  object  i.s, 
notwithstanding  its  title,  the  regulation  of  the  pilotage  of  the  Trinity-house  of 
Deptford  Strond,  and  the  fellowship  of  Dover,  Deal,  and  the  Lsle  of  Thanet,  of 
vessels  navigating  the  rivers  Thames  and  Medway.  (His  Lordship  read  the  preamble.) 
[317]  The  whole  question  will  depend  on  the  words  of  those  two  statutes. 

<Jn  the  part  of  the  Crown,  on  the  other  hand,  it  was  contended,  that  the  mere 
circumstance  of  a  jiilot  being  on  board  the  ship  at  the  time  when  this  accident  happened, 
is  not  sufficient  to  do  away  the  responsibility  of  the  owners  for  the  damage  so  done  ; 
for  that  this  pilot  was  not  forced  upon  the  owners  under  the  authority  of  any  act  of 
pai-liament,  and  that  therefore  it  was  their  own  act  to  have  taken  him  on  board. 

There  were  several  cases  quoted  in  which  the  master  and  owneis  have  been  held 
liable,  though,  in  point  of  fact,  there  had  been  a  pilot  on  board  ;  luit  those  were  cases 
prior  to  the  52d  of  the  King,  and  none  of  them  ap])ear  to  apply  very  closely  to  the 
present.  There  was  another  point  made,  (but  which  does  not  appear  to  me  to  have 
any  thing  very  material  in  it,)  that,  suppo.sing  these  two  acts  of  parliament,  taken 
together,  discharged  the  owners  of  the  ship  from  theii-  liability  as  between  subject 
and  subject;  yet,  that,  for  an  injury  done  to  a  ship  belonging  to  the  King,  they  still 
remained  liable,  for  that  it  requires  express  words  in  an\'  act  of  parliament  which  is 
intended  to  affect  the  King  :  but  it  does  not  seem  to  us  that  that  argument  has  any 
solidity  in  it.  If  the  owner,  under  the  circumstances,  is  not  answerable  for  the  acts 
done  by  the  pilot,  or  for  the  carelessness  of  the  pilot  in  general,  it  would  make  no 
sort  of  difference  to  whom  that  injury  has  been  done,  whether  to  a  ship  of  the  King, 
or  of  any  of  his  subjects.  It  was  not  much  insisted  upon  ;  but  it  was  urged,  and  [318] 
it  therefore  becomes  necessary  that  we  should  give  it  as  our  opinion,  that  there  is  no 
foundation  for  saying  that  the  excuse  does  not  extend  to  anv  injury  offered  to  a  King's 
ship,  pi'ovided  it  would  be  well  founded  in  the  case  of  a  common  person  sustaining  the 
.same  injury. 

There  is  nothing,  as  I  stated,  upon  this  subject  in  the  Li\'erpool  local  act  of  the 
37th  Geo.  III.,  intituled,  "  An  Act  for  the  better  regulation  and  encouragement  of  Pilots 
for  the  conducting  of  ships  and  vessels  into  and  out  of  the  port  of  Liverpool."  That 
act  (after  providing  certain  regulations  al)out  their  appointment  and  examination,  and 
the  rate  of  remuneration  for  piloting  ships  into  and  out  of  the  poit  of  Liverpool) 
contains  this  clause,  which  is  the  only  provision  that  can  be  conceived  to  relate  to 
this  subject : — "that  in  case  the  master  or  commander  of  any  ship  or  vessel  outward- 
bound,  (with  certain  exceptions,)  who  shall  proceed  to  sea,  and  shall  refuse  to  take  on 
board  and  employ  a  pilot  so  diilj'  licen.sed,  such  master  or  commander  shall  pay  to  the 
pilot,  who  first,  or  who  only,  shall  offer  his  service  and  shall  be  so  refused,  the  full 
pilotage,  according  to  the  different  rates  and  prices  hereinbefore  directed  to  be  paid, 
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in  like  manner  as  if  the  pilot  had  been  received  and  employed  in  conducting  or  piloting 
such  ship  or  vessel  into  or  out  of  the  port  of  Liverpool."  In  short,  this  act  imposes 
no  penalty  on  the  master  even  for  going  to  sea  without  a  pilot,  but  only  renders  him 
lial)le  to  pay  the  wages  which  the  pilot  would  have  been  entitled  to,  if  he  had  thought 
fit  to  accept  his  services. 

[319]  Now  there  is  a  penal  clause  in  the  52d  Geo.  III.  the  title  of  which  certainly 
purports,  that  it  is — "  An  Act  for  the  better  regulation  of  Pilots,  and  of  the  pilotage 
of  ships  and  vessels  navigating  the  British  seas."  But  though  that  is  the  title,  it 
professes  not  to  alter  any  local  provisions  for  pilotage  in  other  ports  ;  this  act,  as  I 
have  stated  before,  relating  only,  or  principally,  to  the  I'iver  Thames,  and  ships  passing 
to  and  from  Orfordness,  and  so  on.  There  certainly  are  some  other  of  the  clauses  of 
this  act  of  parliament  of  the  52d  Geo.  III.  which  were  intended  to  be  applied  to  the 
cases  of  pilots  who  are  provided  in  local  jurisdictions,  but'  that  is  uniformly  done  by 
express  terms;  for  wherever  the  act  intends  that  there  shall  be  that  extension,  it  says 
so  e-xpressly. 

I  have  read  a  clause  fi'om  the  former  act,  by  which  the  master  of  an  outward 
bound  vessel,  who  shall  proceed  to  sea,  and  shall  lefuse  to  take  on  board  and  employ 
a  pilot  who  shall  ofler  his  services,  is  rendered  liable  to  pay  that  pilot  the  same  wages 
as  if  he  had  accepted  his  services ;  b'lt  the  52d  Geo.  III.  cap.  39,  sec.  59,  seems  to 
have  made  a  provision  in  such  a  case,  not  only  that  he  should  pay  the  wages  due  to 
such  person,  but  a  penalty  also.  That  clause  enacts, — "  That  the  master  of  every  ship 
or  vessel  which  shall  be  piloted  or  conducted  by  any  other  person  than  a  duly  licensed 
])ilot,  within  any  limits  lor  wliich  ])ilots  have  been  or  sh.all  be  appointed  by  any  lawful 
authority," — (which  is  certainly  the  case  of  Liverpool,  for  that  is  a  place  in  which 
pilots  are  appointed  by  lawful  authority,)— [320]  "shall  forfeit  double  the  amount  of 
the  sum  which  would  have  been  demandable  for  the  pilotage  of  such  ship  or  vessel," — 
(the  other  act  had  only  made  him  pay  the  single  price  of  the  pilotage,) — "and  also," 
— (and  this  part  certainly  does  not  apply  to  Liverpool  pilotage,) — "an  additional 
penalty  of  51.  for  every  fifty  tons  burthen  of  such  ship  or  vessel,  if  the  corporation  of 
Trinity-house  of  Deptford  Strond,  as  to  cases  in  which  pilots  licensed  by  or  under 
that  corporation  shall  be  concerned,  or  the  Lord  Warden  for  the  time  being,  in  all 
eases  in  which  the  Cin(|ue  Forts  shall  be  concei'ned,  shall  think  it  proper  that  the 
pei'son  prosecuting  should  be  at  liberty  to  proceed  for  the  recovery  of  such  additional 
penalty."  Now  that  pai-t  of  the  clause  certainly  does  not  apply  to  this  ca.se,  for  it 
has  nothing  to  do  with  the  jurisdiction  of  the  Ti'inity-housc.  There  are  several  other 
particular  clauses,  not  I'clatiiig  to  the  responsibility  of  the  pilots,  but  which  speak  in 
gcTieral  terms  of  their  lieing  to  be  adopted  in  every  case  of  local  pilotage. 

(His  Lordship  then  adverted  to  the  30th  .section  of  the  52  Geo.  III.  which  he  read, 
maiking  the  last  words,  "  under  or  in  pursuance  of  any  of  the  provisions  of  this  act ;" 
and  continued  :) — Now  a  pilot  taken  on  board  in  the  port  of  Liverpool,  is  not  taken 
on  boaid  under  and  in  pursuance  of  any  of  the  provisions  of  the  52  Geo.  III.,  but 
under  and  in  pursuance  of  the  provisions  of  an  act  of  parliament  made  long  before 
that  jieriod,  to  regulate  the  pilotage  in  the  port  of  Liverpool.  And  in  that  Liverpool 
Act  there  is  no  such  clause  to  be  found  [321]  as  there  is  in  this,  which  is  called  the 
(General  Pilotage  Act :  improperly  enough  so  called,  bccau.se,  as  I  have  stated,  it  relates 
to  ])ilc)tage  only  in  a  cei'tain  district;  e.x'ccpt  where,  iiy  certain  clauses,  positive  oiiact- 
nients  ,-irc  made  that  it  shall  extend  to  places  where  there  is  a  local  jurisdiction  inde- 
pendent of  this  act  of  parliament. 

There  is,  therefore,  no  obligation  ini])oscd  by  the  37  (ieo.  III.  u|)on  the  master,  to 
take  any  pilot  whatever  on  board  his  vessel  before  she  proceeds  on  her  voyage  ;  for 
the  consequence  of  his  refusing  to  take  a  pilot  on  board,  on  other  occasions,  is  only  a 
liability  to  pay  the  same  wages  as  if  he  had  taken  such  pilot  on  board.  Now,  if  ho 
was  procceriing  to  sea,  having  taken  such  pilot  on  lioard  ;  and  if,  while  the  ship  was 
duly  and  properly  under  the  management  of  that  pilot,  an  accident  had  lia])pcned,  it 
might  have  lieeu  a  fair  ((ucstion,  whether  the  owner  would  then  have  boon  answer- 
able ;  though  there  have  been  cases  which  shew,  that  though  a  pilot  may  be  on  board, 
the  master  is  in  some  instances  deenKnl  responsible,  notwithstanding.  Hut,  I  reiieat, 
there  is  no  such  penal  provision  in  this  act  of  the  Livci-pool  Pilotage.  By  the  31th 
section  of  that  Act,  indeed,  it  is  provided,  "that  if  the  owner,  master  or  eominander, 
shall  require  the  attend.mce  of  a  licensed  ])ilot  on  board  any  ship  or  vessel  during  her 
riding  at  anchor,  or  lioing  at  Hoyhike,"  (which  is  lower  down  than  Liverpool,)  "or  in 
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the  river  Mersey,"  (that  is,  while  she  is  riding  at  anchor,)  'such  pilot  shall  attend 
such  ship  or  vessel,  and  be  [322]  paid  for  every  day  he  shall  so  attend,  five  shillings, 
and  no  more."  >So  that  there  is  nothing  here  compulsory  upon  the  master  or  owner 
to  take  on  board  a  pilot,  while  he  is  riding  at  anchor  in  this  river  Mersey.  It  is 
optional  in  him  whether  he  will  do  it  or  not ;  but,  if  he  chooses  to  do  so,  he  is  to  pay 
the  pilot  at  the  rate  of  five  shillings  for  every  day  he  shall  attend,  and  no  more.  His 
obligation  to  take  a  pilot  (even  if  the  act  of  the  37th  is  to  be  taken  as  connected  with 
the  act  of  the  52d  of  the  king,)  is  only  on  his  proceeding  to  sea,  and  refusing  to  take 
on  board  a  pilot  so  licensed.  There  is  no  penalty  for  not  taking  on  board  a  pilot, 
while  lying  in  the  river  Mersey  ;  but  he  is  enabled,  if  he  thinks  tit,  (and  not  other- 
wise,) to  command  the  services  of  a  pilot  while  so  lying  at  anchor,  paying  for  him 
at  the  rate  here  specified  :  and  it  is  for  that  accommodation  that  he  is  to  pay  the  five 
shillings,  if  he  refuses  to  take  the  pilot  on  board.  The  master  of  the  king's  ship 
states,  that  this  vessel  was  outward  bound  ;  she  had  been  lying  there  a  considerable 
time  ;  she  was  not,  at  this  time,  proceeding  on  her  voyage.  The  master  seems  to 
have  made  his  election  to  have  a  pilot  on  board,  though  she  was  lying  entirely  at 
anchor,  and  not  proceeding  upon  her  voyage.  Then,  what  is  there  in  this  case  which 
authorises  the  Court  to  say,  that  the  master  is  not  responsible,  under  the  circumstances 
which  ha\e  been  so  detailed.'  He  was  not  compellable  at  that  time,  in  any  way, 
eithei'  under  the  penalty  of  double  the  wages,  or  of  paying  even  the  single  wages,  to 
have  any  pilot  on  board.  It  was  his  own  act  to  have  him  ;  and  it  can  [323]  be  onl}' 
in  the  case  of  such  an  officer  having  been  forced  upon  them,  and  without  his  own 
election,  that  the  responsibility  of  the  owner  can  possibly  be  discharged. 

I  believe  I  have  stated  as  nnich  as  is  material.  Upon  the  whole,  we  are  of  opinion, 
that  this  action  is  well  maintained  ;  and  that  there  is  nothing  in  the  evidence  to 
excuse  the  liability  of  the  owner,  to  answer  for  the  injury  that  was  done  by  the  defen- 
dant's vessel  to  the  King's  ship  :  consequently,  that  the  verdict,  which  is  taken  for 
2061.,  ought  to  stand. 

Judgment  for  the  Crown. 

The  King  v.  Ellis.  Monday,  2.3d  December  1816. — Tithes  arc  a  tenement;  and  are, 
as  such,  within  the  exemption  (in  19  Geo.  III.  ch.  56,  s.  14,)  from  ihe  duty  on 
sales  by  auction  imposed  by  the  43d  Geo  HI.  ch.  69,  schedule  A. — A  letting  by 
auction  of  tithes  of  corn,  then  standing  and  growing  on  the  ground  to  be  trans- 
ferred by  ^vay  of  lease  for  one  year,  to  commence  from  before  the  day  of  the 
auction,  is  a  letting  by  auction  of  the  tenement,  and  not  a  sale  of  the  tithes  :  and 
that,  although  no  actual  lease  should  be  afterwards  made  of  such  tithes. 

This  was  a  jjroceeding  by  scire  facias,  for  the  penalty  of  the  common  bond  given 
by  the  defendant  to  the  Crown  as  a  countiy  auctioneei-.  The  defendant  pleaded  a 
general  peiformance  of  the  condition.  The  replication  set  out, — that  the  defendant, 
on  the  13th  of  July  1813,  made  a  sale  out  of  the  limits  of  the  chief  ottice  of  Excise, 
and  that  he  did  sell  by  auction,  the  tithe  of  certain  corn  growing  on  certain  land.s, 
and  divers  other  goods  and  chattels  ;  [324]  but  that  he  did  not  after  the  sale,  within 
the  proper  time,  deliver  to  the  person  appointed  to  receive  the  same,  a  particular 
account  in  writing  of  the  total  amount  of  the  money  bid  at  such  sale.  Another 
breach  was  assigned,  for  a  like  selling  by  auction  of  another  parcel  of  tithes  of  other 
lands,  on  a  difterent  day. 

To  these  breaches,  so  assigned,  there  was  a  rejoinder, — that  one  Mr.  Roberts  was 
rector  of  the  parish,  and  being  such  rector,  and  desirous  of  letting  for  a  term  of  years 
certain  tithes  of  corn  which  belonged  to  him  as  rectoi',  the  tithes  not  being  then  cut, 
and  being  tenements,  employed  the  said  John  Ellis  to  hold  an  auction,  to  let  the 
tithes  for  a  certain  term  of  years,  on  his,  the  rector's,  account ;  and  thereupon  the 
said  John  Ellis,  as  such  auctioneer,  on  the  rector's  account,  on  the  13th  of  July  1813, 
did,  on  account  of  the  rector,  hold  an  auction  for  the  letting  the  s.iid  tithes  for  a  term 
of  years  to  be  created  by  the  rector.  That  the  defendant,  at  such  auction,  on  the 
rector's  account,  let  the  tithes  to  one  William  Jones,  for  a  terra  of  years,  to  be  created 
by  the  said  John  Eoberts  as  such  rector  ;  and  that  the  supposed  sale  of  the  tithes 
mentioned  in  the  breach,  was  the  letting  of  these  tithes ;  and  that  the  tithes,  that  is, 
the  corn  and  tithes  which  were  so  let,  wei-e  then  growing.  There  was  also  a  rejoinder 
to  the  other  breach,  which  was  assigned  for  selling  another  quantity  of  tithes,  on 
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unoLlier  day,  urisiiiy  on  other  lands  ;  which  averred,  that  this  was  not  a  sale,  liut  was 
a  letting  of  the  tithes,  and  that  those  tithes  were  a  tenement. 

[325]  The  cause  was  tried  at  the  Sittings  after  Trinity  Term,  when  a  verdict  was 
taken  for  the  Crown,  subject  to  the  decision  of  the  Court  on  the  points  reserved  ; 
which  wei'e  afterwards  made  the  ground  of  a  motion,  that  that  verdict  might  be  struck 
out,  and  a  verdict  entered  for  the  defendant. 

On  that  motion  being  made,  the  rule  was  granted  accordingly,  on  the  ground  that 
this  auction  was  within  the  exemption  (of  the  14th  section  of  the  19th  Geo.  III. 
eh.  5G*,)  from  the  duties  imposed  by  the  4od  C4eo.  III.  eh.  G9,  sched.  At. 

[326]  It  appeared  by  the  report  to  have  been  given  in  evidence, — that,  antecedent 
to  this  sale  or  letting,  the  auctioneer  had  delivered  to  the  proper  officer  this  notice  : — 
"  To  the  officer  of  Excise  at  PwUhelli :  Take  notice,  that  i  shall  let  by  auction  to  the 
highest  bidder,  at  the  village  of  Aberdaron,  on  Monday,  the  aCth  of  July  instant,  in 
eight  parcels,  all  those  tenements  and  hereditaments,  consisting  of  the  rector's  share 
of  the  great  tithes  arising,  growing,  and  becoming  due  in  the  pari.shes  of  Aberdaron 
and  lilanfaebrhys,  for  one  j'ear,  commencing  on  St.  Peter's  Day  last  past.  Dated  the 
9tli  of  July."  There  was  also  added,  "  A  catalogue  of  the  tenements  and  heredita- 
ments intended  to  be  let  by  me  by  auction,  at  Aberdai'on,  on  the  26th  day  of  July 
181.'),  in  eight  lots  or  parcels,  the  tithes  of  corn  arising,  growing,  and  becoming  due  in 
the  parishes  of  Llanfaebrhys  and  Alierdai'on." 

The  conditions  of  the  letting,  which  were  produced  at  the  time  of  sale,  were  as 
follows,  "The  [327]  tithe  of  corn  arising,  growing,  and  becoming  due  in  the  parishes 
of  Llanfaebrhys,  in  the  county  of  Carnarvon,  with  the  hereditaments  and  appur- 
tenances thereto  belonging,  on  the  13th  day  of  July  lcS13:  First,  ihat  the  highest  of 
three  or  moi'e  l)idders  shall  be  the  taker  or  tenant ;  and  if  any  dispute  shall  arise  as  to 
the  bidding.s,  the  lot  shall  be  put  up  again.  Secondly,  that  the  tithe  of  corn  shall  be 
put  up  in  ten  lots  or  parcels,  and  shall  be  let  for  one,  two,  or  more  yeais,  as  shall  be 
agreed  upon,  on  putting  up  the  .same.  Thirdly,  that  all  the  taxes  (except  the  landlord's 
property  tix)  shall  be  paid  or  borne  by  the  takers  or  tenants.  Fourthly,  that  the 
rent  or  rents  at  which  lot  shall  be  let,  shall  be  payable  on  the  1st  day  of  July  ISll  ; 
and  the  taker  or  takers  shall,  if  required,  liiid  sulHcient  sureties  for  the  payment  of 
such  rent.  Fifthly,  that  the  pro[)rietor  of  the  .said  tithes  will,  at  his  own  expense, 
execute  a  demi.se  or  lease  of  the  said  corn  tithe,  to  the  takers  thereof  respectively, 
subject  to  the  foregoing  conditions.  Sixthly,  that  the  owner  or  proprietor  of  the 
tithes  shall  be  at  liberty  to  ))id  once  for  each  lot,  at  such  time  as  he  shall  think 
proper." 

*  "Provided  also,  that  nothing  in  this  Act  contained  shall  extend  to  any  auction 
to  be  held,  on  the  account  of  the  lord  or  lady  of  any  manor,  for  the  granting  any 
copyhold  or  customary  messuages,  lands,  or  tenements,  (caret  "hereditaments")  for 
the  term  of  a  life  or  lives,  or  any  number  of  years  ;  or  to  any  auction  to  be  held  for 
the  letting  or  demising  any  messuages,  lands,  or  tenements,  for  the  term  of  a  life  or 
lives,  or  any  number  of  years,  to  be  created  by  the  ])er.son  or  persons  on  whose  account 
such  auction  shall  be  held  ;  oi'  to  the  sale  or  .sales  of  any  woods,  coppices,  produce  of 
mines  or  (piarries,  or  to  any  contract  relating  thei'eto,  oi'  to  the  cutting  or  woi'king 
the  same,  or  to  the  sale  of  any  materials  used  in  the  working  of  such  mines  or  (|uai'ries 
resijcctively  ;  or  to  the  sale  of  any  cattle,  and  live  or  dead  stock,  or  unmanufactured 
|)roduce  of  land  ;  so  as  such  sale  or  sales  of  woods,  coppices,  produce  of  mines  oi- 
quarries,  cattle,  corn,  stock,  or  produce  of  laud,  i)e  made  whilst  they  continue  on  the 
lauds  producing  the  same,  and  by  the  owner  or  owners  of  such  lands,  or  |)ropriotor  or 
proprietors  of,  or  adventurer  or  adventurers  in,  such  mines  or  quarries  respectively,  or 
by  his  or  their  steward  or  agent,  stewards  or  agents ;  any  thing  herein  containeil  to 
the  contrary  notwithstanding." 

t  "For  every  twcnt\'  shillings  of  the  purchase  money  arising  or  payalilc  \>y  \irluc 
of  any  .sale  at  auction  in  (u'eat  liritain,  of  any  interest  in  possession  or  reversion,  in 
any  fi'cehold,  (Mistomary,  copyhold,  or  leasehold  l.inds,  tenement.s,  houses,  or  liei'cdita- 
ments,  and  any  share  or  shares  in  the  ca[)ital  or  joint  stock  of  any  corporation  or 
chartered  compau}',  and  of  any  annuities  or  sums  of  money  charged  thereon,  and  of 
any  ships  and  vessels,  and  of  any  I'cversionary  interest  in  the  public  funds,  and  of  any 
plate  or  jewels,  and  so  in  proportion  for  ;iny  greater  or  less  sum  of  such  purchasu- 
monoy,  to  be  paid  liy  the  auctioneer,  agent,  factor,  or  seller  by  commission. 
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The  like  notice  was  given,  and  the  like  conditions  declared,'  as  to  the  letting 
of  the  tithes  of  the  other  part  of  the  parish,  and  that  the  proprietor  would,  at  his 
own  expense,  execute  a  demise  or  lease  of  the  corn  tithe,  to  the  person  who  should 
take  them. 

[328]  The  Solicitor  General,  Dauncey,  Clarke,  and  Walton,  now  shewed  cause  ; 
and  they  made  these  two  points ;— first,  that  the  tithes  so  said  to  be  let,  were  not  a 
tenement  within  the  meaning  of  the  act,  and  therefore  not  within  the  exemption  : — 
and,  secondly,  if  they  were,  that  that  which  had  been  called  a  letting,  was,  in  point 
of  fact,  a  mei-e  .sale  by  auction  ;  and  that  the  mode  which  had  been  adopted  for  the 
disposal  of  the  tithes,  was  so  far  merely  colourable  (not  fraudulently  so,)  for  the 
purpose  of  avoiding  the  duty.  That  duty,  as  imposed  by  the  -tSd  Geo.  III.  ch.  69, 
sched.  A.  was  what  was  sought  to  be  recovei-ed  by  the  present  proceeding,  on  which 
the  Crown  had  obtained  a  verdict  which  it  was  entitled  to  I'etain,  unless  the  subject 
of  the  sale  in  question  could  be  brought  within  the  exemption  of  the  19  Geo.  III. 
cap.  56,  sec.  14,  as  being  comprehended  under  any  one  of  the  terms  used  in  that 
excepting  clause.  Tithes,  they  admitted,  have  been  from  time  to  time  invested  with 
many  of  the  common-law  attributes  of  tenements,  by  several  statutes ;  but  those 
statutes  had  not  put  tithes,  which  are  in  fact,  at  common  law,  merely  incorporeal 
hereditaments,  on  the  footing  of  tenements  in  all  respects,  or  at  all  changed  their 
nature ;  nor  have  any  of  the  statutes  which  relate  to  tithes,  ever  called  them  a  tene- 
ment. The  32d  Hen.  VIII.  cap.  7,  sec.  7,  v/hich  rendered  tithes,  in  lay  bands, 
subject  to  the  same  modes  of  conveyance  and  recovery  as  lands  and  tenements,  clearly 
treats  tithes  as  an  incorporeal  hei'editament,  and  so  distinguishes  them  ;  for  there  is 
nothing  which  can  be  properly  called  a  tenement,  [329]  for  which  the  praecipe  quod 
reddat  would  not  lie  befoi'e  that  act ;  and  it  is  only  on  tliat  statute  that  an  ejectment 
will  lie  for  them,  which  had  never  been  heard  of  before,  and  was  afterwards  at  first 
doubtful.  The  5th  Geo.  II.  cap.  17,  which  was  passed  to  remove  doubts  as  to  whether 
tithes  might  be  leased  by  certain  ecclesiastical  corporations,  enacts,  that  certain  leases 
for  li\'es,  granted  of  tithes,  tolls,  or  other  incorporeal  hereditaments,  shall  be  good 
and  valid  ;  treating  tithes  as  an  incorporeal  hereditament,  contradistinguished  from 
tenements.  This  very  exemption  on  which  the  question  now  arises,  also,  has  expressly 
enumerated  messuages,  lands  and  tenements  only ;  purposely,  it  should  seem,  exclud- 
ing hereditaments,  which  the  schedule  embraces,  and  the  exemption  must  be  construed 
by  the  letter :  and,  but  for  the  exemption,  it  is  clear  that  tenements  let  by  auction 
would  be  liable  to  the  duty ;  therefore,  if  tithes  are  not  a  tenement,  but  a  heredita- 
ment, they  are  not  exempt. 

But  if  that  be  not  so,  the  second  objection  arises,  that  this  was  not  a  letting  by 
auction  of  the  tithes,  but  a  sale  by  auction  of  the  subject-matter.  Now  all  that  was 
actually  sold  was  a  tenth  of  the  crop  on  the  ground.  Tithes,  as  such,  are  not  properly 
the  subject  of  a  lease  or  demise  ;  they  are  an  incorporeal  hereditament,  and  lie  in 
grant ;  and  they  must  be  conveyed  by  deed,  for  they  arc  not  capable  of  liveiy.  And 
the  common  cases  of  letting  tithes  by  parol,  as  (to  instance  one)  the  usual  composition 
between  the  tithe-owner  and  the  farmer,  is  not  a  letting,  but  a  sale,  and  good  as  a 
sale  only.  And  [330]  although  those  compositions  generally  take  place  between  the 
tithe-owner  and  the  occupier  of  the  land,  it  would  be  just  the  same  thing  if  the  tithes 
were  so  sold  to  a  third  person.  And  to  that  point,  the  case  of  Hawkes  v.  Brayfield 
(Cro.  Jac.  137),  was  cited  ;  where  the  Court  held,  that  there  could  be  no  agreement 
of  retainer  of  tithes  (by  parol)  "for  many  years,"  (which  sounds  in  nature  of  a  lease) 
although  they  said  that  the  law  would  permit  it  for  a  year,  "  it  being  given  by  way 
of  sale;" — and  that  of  Kcddinyton  v.  Brukjman  (Bunb.  2),  to  the  same  effect*.  As. to 
the  case  of  Heuilt  v.  Adams  {c),  that  was  decided  merely  on  the  principle  that  a 
composition  by  .six  months  notice  only,  with  reference  to  leases,  ought  to  prevail  in 
favour  of  the  farmer  :  but  that  ease  does  not  decide,  that  there  can  be  a  parol  demise 
of  tithes,  which  being  an  incorporeal  hereditament,  can  only  lie  in  grant.  As  to  what 
may  have  been  inserted  in  the  conditions  of  sale,  that  is  neither  l^inding  on  the 
parties,  or  conclusive  as  to  the  question  of  law, — of  its  being  a  letting  of  the  tithes, 
or  a  sale,  or  of  the  actual  sale  being  of  what  was  expressed  to  be  intended  to  be  sold, 
in  point  of  fact.     Then,  looking  to  the  thing  actually  sold,  that  which  has  been  called 

*  Vide  Keddington  v.  Adanisun,  2  Gw.  611. 

(c)  Rayner's  Tithe  Cases,  990;  and  Gw.  1204,  there  called  Adams  v.  JFaller. 
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;i  leiisc  of  tithes,  \v;is  nothing  more  or  less,  in  trnth,  than  the  tenth  part  of  a  crop  of 
corn  nearly  tit  to  cut,  then  standing  on  the  [331]  ground,  actually  sold  in  the  month 
of  July,  under  colour  of  a  lease  to  commence  from  a  day  passed,  from  the  previous 
St  Peter's  Day  to  the  one  next  following :  and  a  growing  crop  is  considered  part  of 
the  personal  stock  of  the  farmer,  and  may  be  taken  in  execution.  These  tithes, 
therefore,  were  not  the  subject  of  a  letting,  by  parol,  at  all.  The  letting  relied  on, 
was  neither  more  or  less  than  a  sale  of  the  subject-matter ;  and  that  which  has  been 
called  a  lease,  has  not  the  usual  characteristic  qualifications  of  a  right  of  entry  on 
one  side,  or  a  reversionary  interest  on  the  other.  The  consequences  to  the  revenue, 
of  deciding  this  sale  to  be  a  letting  of  the  tithes  by  auction,  would  be  an  evasion  of 
the  stamp  duties,  as  a  lease  ;  and  of  the  auction  duties,  as  a  sale. 

Scarlett,  Abbott,  Littledale,  and  Garr,  in  support  of  the  rule,  submitted,  that  it 
was  most  improbable  that  while  the  legislature  contemplated  an  exemption  from  this 
duty  in  favour  of  the  landowners,  and  of  persons  having  an  interest  iu  land,  they 
should  mean  particularly  to  exclude  all  the  clergy,  and  the  lay  impropriators  of  England, 
from  the  benefit  of  that  exemption. 

The  first  question  is,  whether  tithes  are  a  tenement.  Tenement  is  certainly  a  word 
of  most  extensive  signification,  and  embraces,  in  its  etymological  sense,  every  thing 
which  may  be  holden  ;  Init  its  legal  signitication  extends  much  further,  for  in  Co. 
Litt.  fo.  \ll  b.  the  word  tenements  is  said  (speaking  of  the  stat.  Will.  II.  which  created 
estates  tail,)  to  include  "  not  only  all  corporate  inheritances  which  [332]  may  bo 
holden,  but  also  all  inhei'itances  issuing  out  of  tiiem,  or  concerning  or  annexed  to,  or 
exercisable  within  the  same,  though  they  lie  not  in  tenure  :  therefore,  all  these,  without 
question,  may  be  entailed.  As  rents,  estovei's,  commons,  or  other  profits  whatsoever, 
gi'anted  out  of  land,  or  uses,  offices,  dignities  which  concei'ne  lands  or  certaine  places, 
may  be  entailed,  because  all  these  savour  of  the  realtie."  It  cannot  be  doubted,  then, 
that  tithes  come  under  that  description  of  the  meaning  of  the  word  tenement  *.  The 
cases  which  hold  that  tithes  are  considered  a  tenement,  under  the  acts  of  parliament 
relating  to  parochial  settlements,  are  too  numerous  to  require  to  be  cited  ;  but  they 
quoted  a  case  from  Strange,  The  Kim/  v.  Skiw/le  (1  Strange,  100),  where  the  Court 
held — that  tithes  were  a  tenement.  In  the  case  of  Sone  v.  Asliton  (3  Bur.  1288),  the 
office  of  marshal  of  the  King's  Bench  was  held  to  be  a  tenement.  And  under  a  grant 
of  lands  and  tenements,  tithes,  no  doubt,  would  pass. 

But  then  it  is  urged,  that  various  acts  of  parliament  have  treated  them  as  not 
being  a  tenement :  and  have  therefore  ])rovided,  on  tiiat  account,  many  of  the  advan- 
tages in  favour  of  persons  entitled  to  them,  peculiarly  belonging  to  that  class  of  pro- 
perty. The  lirst  st<vtute  which  is  said  to  have  done  so,  is  that  of  32  lien.  Yfll. 
cap.  28.  Now  that  act  was  passed  with  a  very  different  object ;  it  was  intended  to 
give  to  lay  ])ersons,  who  could  not,  before  the  dissolution  of  the  monasteries,  legally 
hold  tithes,  nor  [333]  had,  afterwards,  any  right  to  sue  for  them  in  the  ecclesiastical 
eoui'ts,  the  same  remedies  as  they  had  at  common  law  for  the  recovery  of  their 
temporal  posses.sions  ;  and  that  oljject  is  to  be  collected  from  the  preamble  of  the 
act.  That  preamble  also  furnishes  an  acknowledgment  of  a  capacity  in  tithes  to 
be  made  the  subject  of  entail  ;  for  it  speaks  of  lay  persons  iiaving  parsonages,  and 
vicarages,  and  tithes,  to  tiicm,  and  to  the  heirs  of  their  bodies  lawfully  begotten. 
Now  tithes  could  only  iiavc  been  held  by  a  man,  to  him  and  the  heirs  of  his  body,  Ijy 
virtue  of  the  st.-itute  de  donis,  which  cnaljlcs  persons  to  create  entails  ;  and  that 
statute  only  speaks  of  lands  and  tenements,  and  says  notiiing  of  hereditaments.  It 
is  clear,  that  tithes  are  as  commonly  the  subject-matter  of  entail,  as  any  other  species 
of  pToperty.  That  argument  is  an  answer  to  those  which  have  been  drawn  from  the 
statutes  said  to  distinguish  tithes  from  tenements,  as  being,  in  truth,  merely  heredita- 
ments, and  is  itself,  at  the  same  time,  unanswerable.  The  argument  —that  before  tiiat 
statute,  ejectment  did  not  lie  for  tithes, — may  be  met  l>y  shewing,  that  ejectment  does 
not  at  this  time  lie  for  man}'  things  coming  witiiin  J,ord  Coke's  description  of  a  tene- 
mont ;  as  for  rent,  and  all  those  things  of  which  the  shcrill'  cannot  deliver  corporeal 
possession.  But,  in  point  of  fact,  the  word  hereditaments  is  to  be  found  in  that  sl.itute, 
and  also  in  1  Kliz.  ca[).  11),  and  10  Eliz.  cap.  10;  in  which  last  it  is  actually  classed 
with  tenements.  As  to  the  statute  of  the  5  Geo.  III.  cap.  17,  that  was  made  with  a 
view  to  romove  certain  doubts  as  to  what  persons  were  within  the  enabling  statutes 

*  Vide  Com.  Dig.  tit.  Grant  (E.  2,)  Tenement. 
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of  Elizabeth ;  but  the  [334]  very  existence  of  moduses,  at  this  day,  shew  that  tithes 
were  long  before  memory  alienable,  and  might  be  let  iu  fee  at  a  certain  fixed  rent : 
and  that  also  is  an  answer  to  the  proposition,  that  tithes  are  not  properly  the  subject- 
matter  of  demise.  Tithes  are  said  to  lie  only  in  grant.  Be  it  .so.  A  lessee  is  a  grantee, 
and  a  lease  is  nothing  ditieient  from  a  grant  of  an  interest  in  the  thing  leased.  The 
5  Geo.  III.  uses  the  expression,  "leases  of  tithes";  and  therefore  recognizes  their 
existence,  and  their  legality.  Being  capable  of  being  let,  they  must  be  capable  of 
being  holden  :  it  cannot,  therefore,  be  doubted,  that  tithes  are  considered  a  tenement 
by  usage,  and  legislative  recognition. 

Then  arises  the  point  as  to  this  being  a  sale,  and  not  a  letting  of  the  tithes.  All 
imputation  of  fraud  must  be  considered  as  out  of  the  question.  Now  as  one  test 
by  which  that  question  may  be  determined, — suppose  the  clergyman  had  refused  to 
execute  a  lease  on  this  sale,  or  any  other  instrument,  would  not  a  Court  of  Equity 
have  compelled  him  to  do  so?  or  would  they  have  said  that  this  was  a  mere  case  of 
bargain  and  sale?  But  if  it  be  either  a  .sale  or  a  letting,  the  conveyance  must  be 
perfected  by  deed  :  and  on  this  evidence,  as  reported,  the  clergyman  would  be  decreed 
to  grant  a  lease,  with  a  covenant,  that  he  should  pay  the  landlord's  property-tax,  and 
the  tenant  to  pay  all  other  taxes  except  the  land-tax  ;  and  to  seal  it,  that  they  might 
be  enabled  to  sue  the  farmer  for  not  setting  out  the  tithes.  At  the  time  of  the  auction 
the  best  bidder  did  not  actually  purchase  a  lease  at  the  sale,  but  the  power  of  com- 
pelling [335]  one  ;  and  with  the  subsequent  result,  as  to  what  afterwards  took  place 
between  the  parties,  the  auetioneei-  could  have  nothing  to  do,  so  as  to  become  charge- 
able under  this  act :  his  duty  is  all  to  be  performed  at  the  time  of  the  sale.  But  in 
point  of  fact,  it  is  quite  obvious,  that  the  tithes  could  not  be  sold  speciatim,  as  tithes, 
till  actually  set  out  by  the  farmer,  and  reduced  into  the  possession  of  the  tithe- 
owner. 

As  to  the  argument  used  from  the  cases  cited,  to  shew  that  there  can  be  no  lease 
for  one  year  of  tithes  by  parol,  that  would  be  equally  applicable  to  a  lease  contem- 
plated to  be  made  for  twenty  years,  being  so  sold  by  auction.  And  the  instance  put, 
of  a  composition,  which  six  mouth's  notice  is  required  to  determine,  is  very  distinguish- 
able, because  that  is  a  continuing  agreement.  Nor  are  the  usual  compositions  good 
by  reason  of  their  being  to  be  considered  as  sales,  but  because  they  are  to  be  taken 
as  special  agreements  between  the  parties,  that  a  pecuniary  payment  shall  be  made  in 
lieu  of  the  tithts  in  kind.  Every  lease  is  a  sale  of  an  interest  in  lands,  &c.  iu  point 
of  fact.  If  it  were  not,  a  letting  or  demising  would  not  be  within  the  original  enact- 
ment imposing  the  duties.  There  can  be  no  doubt,  that  a  lease  for  a  year  may  be 
made  of  tithes  l:i\'  parol ;  and  therefore  the  fact,  that  there  has  been  in  this  case  no 
lease  in  writing,  does  not  make  the  letting  of  the  tithes  for  a  year  less  a  demise. 

The  Solicitor  General,  in  reply,  insisted,  that  there  was  an  essential  distinction 
between  tithes,  [336]  and  the  rectory  to  which  they  were  appurtenant;  the  latter  is 
the  tenement,  the  former  the  profits  of  it ; — the  corporeal  object  of  the  incorporeal 
right.  So  an  office,  as  in  the  case  of  Sone  v.  Ashton,  is  a  tenement,  but  the  salary  or 
perquisites  are  not.  If  a  common  in  gross  may  be  considered  to  be  a  tenement,  as 
it  is  said  it  may  be  in  Comyns's  Digest,  although  that  statement  is  followed  by  one 
contradicting  it,  and  there  is  a  doubt  referred  to,  in  a  case  in  i  KoUe's  Abr.  57,  1.  5,  7  ; 
— but  tithes  disannexed  never  can,  because  they  are  of  a  corporeal  nature.  The  case 
cited  from  Strange,  of  Sum:  v.  Skini/h,  was  that  of  a  person  having  a  title  to  tithes  by 
his  tenement  of  the  parsonage,  who  was  therefore  held  liable  to  be  rated  to  the  poor's 
I'ates,  although  tithes  were  not  mentioned  in  the  private  statute  authorising  that  rate 
in  Colchester,  as  they  are  in  the  genei'al  act  of  4.3  Eliz.  ;  for  a  private  statute  could 
not  repeal  the  provisions  of  a  public  act ;  and  the  circumstance  of  tithes  being  expressly 
mentioned  there,  in  addition  to  tenements,  is  another  proof  that  they  were  not 
cotLsidered  to  be  tenements  by  the  framer  of  that  act. 

The  Court,  in  consideration  of  the  importance  of  this  case,  which  had  been  so 
elaborately  discussed,  took  time  to  give  judgment. 
Cur.  adv.  vult. 

Thoji.son,  Chief  Baron,  delivered  the  judgment  of  the  Court.  [Having  stated 
the  pleadings,  the  evidence,  the  notices,  and  the  conditions  of  sale  :  observing  that 
the  .5th  condition  was  very  material.] 

[337]  The  question  (continued  his  Lordship)  is,  w'hethei'  this  auction  was  of  such 
a  nature  as  to  come  within  the  exception  provided  by  the  19  Geo.  III.  cap.  56,  sec.  14, 
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of  certain  subject-matters,  which  would  otherwise  be  liable  to  the  duty  imposed  on 
auctions  by  the  43  Geo.  III.  cap.  69,  sched.  A. 

And  that  question  depends  on  the  construction  of  these  acts,  taken  together ; — 
and  on  the  result  of  our  inquiry,  whether  the  circurast«ances  of  this  ease  shew  that 
this  transaction  was  a  letting  of  the  tithes  by  auction  : — and  whether  (if  it  was  a 
letting)  it  was  a  letting  of  a  tenement,  within  the  meaning  of  the  exception  in  the 
first  of  these  acts  of  parliament; — or  whether  it  is  to  be  deemed  an  absolute  sale  by 
auction  of  these  tithes. 

Now,  as  to  the  expression, — "a  tenement,"  there  is  no  question  but  that,  in 
common  parlance,  the  word  tenement  would  be  taken  to  comprehend  tithes :  and 
I  take  it,  it  would  do  so,  in  many  instances,  in  the  legal  acceptation  of  the  meaning 
of  the  term.  Tithes,  as  we  know,  (those  that  have  become  lay-fees,)  are  capable  of 
being  entailed,  and  may  be  limited  to  the  heirs  of  the  body  ;  and  those  entails  will 
be  preserved  by  the  statute  de  donis.  But  under  what  words  are  they  protected"? 
Theie  is  no  other  word  used  in  the  statute  de  donis  but  that  of  tenement.  Every 
thing,  therefore,  which  is  rendered  capable  of  being  so  limited  under  that  statute, — 
as  manors,  messuages,  lands,  tithes, — every  thing  which  may  be  entailed, — is  included 
under  the  word  [338]  tenement.  Therefore  it  seems  to  be  a  very  narrow  construction 
to  say  that  tithes  are  not,  upon  this  occasion,  to  be  deemed  a  tenement,  provided 
this  was  a  letting,  and  not  a  sale  of  the  thing  in  question  :  for  if  it  were  a  .sale, 
uiifloubtcdly  the  auction-duty  would  attach. 

There  are  several  cases  which  have  decided  that  tithes  are  a  tenement,  indepen- 
dently of  the  general  doctrine  arising  on  the  statute  de  donis.  The  King  v.  Skiw/h:, 
in  1  Strange  (1  Strange,  100),  has  precisely  this  point.  There  the  clergy m;in  of  the 
parish  of  Colchester  was  rated  to  the  poor-rates,  in  respect  of  his  tithes,  as  a  tenement, 
under  a  private  statute  made  for  the  provision  of  the  poor  of  Colchester.  The  general 
act  (43  Eliz.)  had  expressly  charged  lands,  tenements,  and  tithes;  but  the  subsequent 
private  act  charged  only  lands  and  tenements,  (omitting  tithes :)  yet  the  Coui't  held 
the  parson  liable,  as  being  an  occupier  of  a  tenement,  for  that  tithes  were  a  tenement. 
And  m.-iny  other  authorities  are  there  quoted,  particularly  Co.  Litt.  159;  where  it 
is  .said,  "  that  an  assize  lies  for  tithes  ;  that  the  husband  would  be  tenant  by  the 
courtesy,  and  a  wife  would  be  endowed." 

It  was  ingem'ously  argued,  that  although  commons  in  gross,  and  otiices,  might 
come  under  the  term  tenement,  tithes  could  never  fall  under  that  term,  l)ecause  they 
are  corporeal  things;  but  that  argument  does  not  appear  to  us  to  be  at  all  well 
foundetl. 

[339]  The  next  question  is,  whether  this  was  a  sale  of  the  tithes  Now  that 
(Icpcnils  upon  the  natui'c  of  the  thing  which  w;is  put  up  to  be  sold.  The  clergyman 
would  no  doubt  have  had  a  right,  at  the  ensuing  harvest,  to  receive  these  tithes  ;  but 
he  had  no  right  to  take  them  till  after  they  were  reaped,  nor  till  they  weie  set  out. 
At  the  time  of  this  tian.saction  the  corn  was  standing,  and  he  agreed  to  let  his  interest 
in  it :  that  was  the  nature  of  the  transaction.  Ho  agreefl  at  the  auction,  .according  to 
the  terms  used  in  the  excepting  clause  of  the  act,  to  let  the  tithes  for  a  term,  to  be 
aiijiointcd  liy  himself ;  and  that  is  clearly  within  the  words  of  the  exception  in  the 
11)  (ieo.  Ill  He  ])uts  them  up  to  a  letting,  ,and  the  l)est  bidder  is  to  take  thoni  for 
one  year,  (to  commence  from  about  a  mouth  before  the  sale  ;  but  that  makes  no 
dill'crcnce,)  till  the  return  of  that  period  on  the  first,  second,  or  thirtl  year  following. 
The  tithes  weie  then  growing;  and  the  purch.iscr,  or  tenant  (if  he  may  bo  so  called,) 
had  no  i-ight  to  these  tithes  till  they  were  taken  and  severed.  And  it  seems  to  me, 
that  was  rather  a  bargaining  with  the  clergyman  for  such  interest  as  ho  could  convo}', 
than  any  thing  else  :  that  is,  that  the  person  who  was  to  take  the  tithes  was  to  have 
the  clergyman's  remedy  for  the  tithes.  And  how  was  he  to  have  it?  he  could  not 
take  it  i)y  a  sale  ;  no  property  could  be  transferred  in  the  tithes,  so  .as  to  enable  him 
to  take  them  when  they  became  due  in  any  way.  Ho  could  only  take  them  under  a 
lease  from  the  clergyman,  (for  it  is  part  of  the  conditions,  that  the  clergyman  should 
gr.aut  him  a  lease,)  which  would  enable  him  to  sue  the  tenant  of  the  land  :  and  without 
such  a  lease  he  could  have  no  power  whatever,  when  the  right  to  [340]  the  tithes 
accrued,  of  enfoi-cing  his  .•igrecmcnt  with  the  parson  against  the  f.armer.  Without  a 
lease,  tln^  tenant  of  the  land  would  not  be  bounrl  to  rentier  the  tithes  to  him,  ;inil  tli.at 
is  therefore  expressly  jn'ovided  foi'  by  the  conditions  of  .sale  under  which  tiiis  aui'tion 
was  held.     This  trans.iction,  therefore,  seems  to  be  a  letting  of  the  tithes  for  one  year  ; 
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— an  agreement,  that  the  rector  shall  invest  the  tenant  (that  is,  the  person  who  agrees 
to  take  these  tithes)  with  powers  to  enable  him  to  recover  them,  which  could  only  be 
done  by  making  him  a  demise  for  that  year ;  without  which,  he  could  not,  by  any 
means,  (if  the  tenants  were  adverse,)  compel  them  to  pay.  He  must  state  himself 
(which  is  the  common  way)  to  be  fai'mer  of  those  tithes,  in  his  declaration  for  not 
setting  them  out :  for  he  can  have  no  authority  to  make  use  of  the  clergyman's  name, 
and  probably  the  clergyman  would  not  be  very  willing  that  he  should  use  his  name  : 
but  that  difficulty  would  be  got  rid  of  by  a  demise  for  a  year ;  which  would  enable 
him  to  declare,  as  farmer  of  the  tithes,  against  the  person  who  refused  to  set  them 
out.  It  appears  from  the  evidence  in  this  case,  that  the  tenants  not  resisting  the  claim, 
the  tithes  were,  in  point  of  fact,  taken  without  a  lease  being  actually  granted.  But  that 
does  not  appear  to  me  to  make  any  difference  ;  the  question  is,  what  would  be  the 
remedy,  if  the  tenants  had  refused  to  pay  the  tithes  to  the  purchaser  till  he  clothed 
himself  with  the  character  of  lessee  of  the  clergyman.  That  appears  to  us  the  essence 
of  the  whole  of  this  case.  And  we  think  that  this  auction  comes  within  the  exception 
of  the  act  of  parliament :  and  that  it  is  not  to  be  deemed  a  sale  of  these  tithes ;  but 
a  letting  of  a  tenement  by  auction,  within  the  [341]  words  of  that  exception.  And 
therefore  we  are  of  opinion,  that  the  judgment  in  this  case  ought  to  be,  that  the 
verdict  taken  for  the  King  should  be  entered  for  the  defendant. 
Judgment  for  the  defendant. 


The  King  r.  Bates.  Monday,  23d  December  1816. — The  several  instruments 
(called  bonds)  given  for  securing,  on  the  parish  i-ates,  the  payment  of  1001.  each 
(and  interest)  to  the  holder,  by  parishes  enabled  to  borrow  money  by  such  means 
under  the  local  Paving  Acts  ; — held  not  to  be  a  mere  chattel,  but  a  charge  on  the 
owners  of  houses,  (tc.  in  respect  of  such  houses,  &c.  :  and  therefore,  when  sold  at 
auction,  ai-e  not  liable  to  the  higher  auction  duty  imposed  on  the  sale  of  chattels 
by  the  43d  Geo.  III.  ch.  69  ;  but  to  the  lower  duty,  as  being  a  sale  of  an  interest 
in  land.s,  &c. — And  such  instruments  would  come  within  the  statutes  of  moitmain. 

This  was  a  proceeding  by  scire  facias  against  the  defendant,  who  was  an  auctioneer, 
for  the  penalty  of  his  bond  to  the  Crown,  for  not  having  accounted  for  the  duties  on 
a  sale  bv  auction  of  certain  securities  issued  by  the  parish  of  St.  Mary-le-bone  ;  under 
the  35th  Geo.  IK.  ch.  73,  and  53d  Geo.  III.  ch.  163. 

The  cause  came  on  to  be  tried  before  the  Lord  Chief  Baron,  at  the  Sittings  after 
Michaelmas  Term  1814.  On  the  pleadings  being  opened,  it  was  agreed  by  the  Counsel 
that  a  verdict  should  be  taken  for  the  Crown,  subject  to  the  opinion  of  the  Court  upon 
the  following  case : 

"  That  the  defendant,  being  a  licensed  auctioneer,  ga^■e  a  printed  notice  and 
catalogue  at  the  chief  [342]  ottice  of  Excise,  for  holding  an  auction-sale  of  sixty-five 
bonds  for  5101.  each,  granted  by  the  parish  of  St.  Mary-le-boue  under  the  act  passed 
in  the  35th  j'ear  of  the  King,  ch.  73.  Those  bonds  are  in  the  following  form :  We, 
the  vestrymen  of  the  parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex,  by  virtue 
of  an  act  of  parliament  made  in  the  35th  year,  &c.  intituled,  '  An  Act  for  repealing 
several  Acts  made  in  the  8th,  10th,  13th,  and  15th  years  of  the  reign  of  his  present 
Majesty,  for  regulating  the  nightly  watch  and  beadles,  and  for  paving,  repairing, 
cleansing,  and  lighting  the  parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex  ; 
and  for  the  better  relief  and  maintenance  of  the  poor  thereof ;  and  for  divers  other 
pui'poses  therein  mentioned,  and  for  making  more  effectual  provision  for  those 
purposes ;' and  of  an  Act  of  the  46th  Geo.  III.  intituled,  'An  Act  for  altering  and 
amending  an  Act  made  in  the  35th  year  of  his  present  Majesty,  for  watching,  paving, 
cleansing,  and  lighting  the  pai-ish  of  St.  Mary-le-bone,  and  for  the  better  relief  and 
maintenance  of  the  poor  thereof : '  and  also  of  another  Act  of  Parliament,  made  in 
the  53d  of  the  King,  intituled,  'An  Act  for  altering  and  amending  two  several  Acts  of 
the  35th  and  •t6th  years  of  the  reign  of  his  present  Majesty,  for  paving  and  improving 
the  parish  of  Mary-le-bone ; '  Anrl  whereas  it  is  enacted  bv  this  last  act,  that  it  should 
be  lawful  for  the  vestrymen  to  grant  to  their  treasurer  for  the  time  being  any  bond  or 
bonds  under  the  hands  and  seals  of  the  said  vestrymen,  or  any  seven  or  more  of  them,'^for 
the  sum  of  1001.  on  each  bond,  with  interest  for  the  same  after  the  rate  of  five  per  cent. 
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[343]  per  aiiiiuiu,  upon  the  credit  of  the  rates  or  assessments  authorised  to  lie  coUcctcil 
by  virtue  of  the  liefore-mcntioned  recited  acts,  for  paving  the  siiuares,  streets,  passages, 
and  other  places  in  the  said  parish  ;  and  also  that  it  should  be  lawful  for  the  treasurer, 
by  direction  of  the  vestrymen,  from  time  to  time  to  make  sale  and  dispose  of  all  and 
every  of  such  bond  or  bonds  so  to  be  granted,  unto  any  person  or  persons,  for  the 
best  price  or  prices  in  money  that  could  reasonably  be  had  or  obtained  for  the  same : 
Now  these  presents  witness,  that  in  consideration  of  the  sum  of  five  shillings,  paid  to 
us  by  Thomas  Birch  and  Abraham  Chambers,  of,  &c.  esquires,  the  joint  treasurers 
appointed  under  the  said  lii'st  recited  aet  do  assign  unto  the  said  T.  B.  and  A.  C. 
their  executors,  administrators  or  assigns,  the  rate  oi'  assessment  made  and  to  be  made 
for  new  paving  the  squares,  streets,  &c.  within  the  limits  of  the  first  recited  act,  of 
the  said  parish.  To  hold  unto  T.  B.  and  A.  C.  their  executors,  administrators,  or 
assigns,  until  the  sum  of  1001.,  together  with  the  interest  at  the  rate  of  live  per  cent, 
per  annum,  such  interest  to  commence  or  to  be  calculated  from  the  .  .  .  day  of 
.  .  .  shall  be  fully  paid  and  satisfied.  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  the  day,  &c."  That  on  the  •20th  July  1813,  the  defendant  held  an 
auction-sale  pursuant  to  his  notice ;  and  at  that  sale  sold  by  auction  the  si.xty-five 
bonds  mentioned  in  that  notice,  at  the  several  piices  mentioned  in  the  c.italogue 
delivered  in  by  him.  'I'hat  Thomas  Bates  the  younger,  being  the  defendant's  clerk, 
(and  who  as  such,  attended  the  sale,)  went  to  the  chief  ofllice  [344]  of  Excise  in 
London,  on  the  20th  of  August  1813,  for  the  purpose  of  settling  and  paying  the 
duty  on  the  sale  ;  and  then  and  there  produced  to  the  proper  officer,  at  the  said  chief 
office,  a  printed  catalogue,  as  follows  ;— "  Particulars  and  conditions  of  sale  of  sixty- 
five  bonds,  of  1001.  each,  bearing  an  interest  of  five  per  cent,  per  annum,  payable  at 
the  Court-house  of  the  parish  of  St.  Mary-le-bone,  half-yearly,  and  secured  under  an 
act  of  parliament,  directing  and  authorising  the  vestrymen  of  the  parish  of  St.  Mary- 
le-bone  to  raise  money  on  bonds,  for  the  purpose  of  pa\'ing  the  squares,  streets,  &c. 
within  the  limits  of  the  said  act;  subject  to  redemption  by  way  of  a  sinking  fund,  as 
directed  anfl  authorised  by  the  act ;  which  will  be  sold  by  auction  by  Mr.  Bates,  at 
the  Auction  Mart,  &v.  on  July  20th,  1813,  in  sixty-five  lots."  (The  particulars  set 
forth  were  these  bonds  in  sixty-five  separate  lots,  the  total  amount  of  the  sale  prices 
being  52611.  and  underneath  was  written,  by  the  auctioneer's  clerk, — Duty  on  that 
sura,  at  seven-pence,  1.531.  Ss,  lid.;  but  the  auction  duties  were  not  paid,  being 
refused  to  be  received  at  that  rate.) 

The  auction  duties  at  the  time  of  the  sale,  under  the  43  Geo.  III.  sec.  69,  sched.  A., 
and  the  4.")  Geo.  III.  cap.  30,  were  these  :—"  For  every  twenty  shillings  of  the  ])nichase 
money  ari.sing  or  payable  by  virtue  of  any  sale  at  auction,  in  Great  Britain,  of  any 
interest  in  possession  or  reversion  i?i  any  freehold,  customary,  copyhold,  O!'  leashold 
lands,  tenements,  houses,  and  heredita  [345]-meiits,  or  any  share  or  shares  in  the 
capital  or  joint  stock  of  any  corporation  or  chartei'ed  company,  and  of  any  annuities 
or  sums  of  money  charged  thereon,  and  of  any  ships  and  vessels,  and  of  any  rever- 
sionary interest  in  the  public  finids,  and  of  any  [ilate  or  jewels,  and  .so  in  proportion 
for  any  greater  or  less  sum  of  such  i)uichase  money,  to  be  paid  by  the  auctioneer, 
iigent,  factor,  or  seller  by  commission,  sixpence."  "For  every  twenty  shillings  of  the 
purchase  money  arising  or  jiayable  by  virtue  of  any  sale  at  auction,  in  (Jrcat  Bi-itain, 
of  fui'uiture,  fixtures,  [jictures,  books,  horses  and  carriages,  and  all  other  goods  and 
chattels  whatsoever,  and  so  in  proportion  for  any  greater  or  less  sum  of  such  ])urchaso 
money,  to  be  paid  by  the  auctioneers,  agent,  factor,  or  sellers  by  commission,  ten- 
pence*."  That  the  ])roper  olliccrs  of  {'Excise  objecting  to  the  defendant's  abo^o 
calculation  of  duty,  at  7<1.  in  the  jjound,  and  insisting  that  the  sale  was  liable  to  the 
higher  duty  of  one  shilling  in  the  pound,  demanded  the  duty  at  such  higher  rate. 
The  defeuflant's  son,  however,  refusing  to  i)ay  such  higher  duty,  ottered  to  pay  tlio 
lower  duty  of  seven|)encc  in  the  jjound,  and  the  otticer  refusing  to  tvike  less  than  one 
shilling  in  the  pound,  the  sale  still  remained  wholly  unaccounted  for;  and  no  duty 
whatever  liad  been  paid  for  the  sale  The  (juoslion  was,  whicli  duty  was  lo  l)e  |);iid  ; 
if  the  higher,  the  verdict  to  stand  ;  if  the  lower,  the  verdict  to  be  entered  as  satisfied. 
[346]  The  cause  was  this  day  argued,  by 
Walton,  for  the  Crown  :  and 

«  The  4.5th  Geo.  III.  ch.  30,  imposed  an  additional  duty  of  Id.  in  20a  on  articles 
mentioned  in  the  first  member  of  the  schedule,  and  2(1.  in  20s.  on  those  of  the  second. 
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Adolphus  for  the  defendant ;  when  the  Court  requiiiiig  a  second  argument,  it 
was  re-argued,  by 

22d  June  1S16. — Clarke,  for  the  Crown  :  and 

Hai'risoii,  control. 

The  statutes,  the  arguments,  and  the  cases,  are  all  so  fully  gone  into  by  the  Lord 
Chief  Baron,  in  delivering  his  verj^  elaborate  and  comprehensive  judgment,  that  it 
will  not  be  necessary  here  to  give  more  than  an  outline  of  the  arguments  used  on 
either  side. 

For  the  Crown  it  was  submitted,  that  these  bonds  were  merely  transferrable 
chattels,  and  created  only  personal  liability,  and  could  in  no  sense  be  considered  as 
a  charge  on  or  giving  an  interest  in  land.  They  are  not,  therefore,  within  the  first 
branch  of  the  schedule,  but  the  latter,  as  coming  under  the  general  words,  "all  goods 
and  chattels,"  Thev  are  transmissible  to  personal  representatives.  The  rates  them- 
selves create  no  charge  on,  or  interest  in  the  houses  :  still  less  can  an  instrument 
purporting  to  be  an  assignment  of  them  do  so,  and  that  by  way  of  this  sort  of  bond. 
It  gives  the  holder  no  right  to  distrain  or  enter,  or  any  means  of  recovering  the 
money,  but  by  personal  proceedings.  Bonds,  post  obit  and  other,  are  daily  the 
subject-matter  of  sale,  as  chat-[347]-tels.  If  then  these  bonds  vest  no  interest  in  the 
land,  but  are  merely  pei-sonal  obligations,  and  are  transferrable  like  exchequer  bills, 
their  sale  by  auction  is  liable  to  the  higher  duty,  as  being  the  .sale  of  a  chattel. 

On  the  other  hand  it  was  contended,  that  these  instruments,  although  they  had 
been  given  the  name  of  bonds,  were,  in  fact,  no  such  thing ;  they  are  in  etlect  assign- 
ments of  a  charge  on  the  houses,  &c.  in  respect  of  which  the  rates  are  assessed.  That 
"all  other  goods  and  chattels,"  mentioned  in  the  second  member  of  the  schedule, 
immediately  after  furniture,  fixtures,  pictures,  &c.  must  be  construed  to  mean  things 
of  somewhat  the  same  nature,  and  could  not  be  extended  to  include  these  bonds  ;  and 
that  if,  therefore,  they  did  not  come  within  the  first  member  of  the  schedule,  they 
were  out  of  the  act  altogether.  It  is  not  the  occupier  of  the  house  that  is  rated,  it  is 
the  house  itself.  The  occupier  must  pay,  it  is  true,  but  the  house  is  liable,  even  while 
unoccupied.  The  instrument  itself  is  liable  to  a  stamp-duty,  on  its  being  transferred  ; 
and  that  is  a  reason  why  there  should  not  be  the  higher  duty  imposed  on  its  sale,  as 
is  the  case  with  the  other  acknowledged  and  favoured  cases  of  a  transfer  of  an  interest 
in  lands,  &c.  And  two  cases  were  cited,  Knapp  v.  irUliarns  (4  Ves.  4.30),  and  Finch 
V.  Squire.)!  (ib.  vol.  10,  p.  41),  which  arc  fully  stated  and  commented  on  in  the  delivery 
of  the  judgment  of  the  Couit  by  the  Lord  Chief  Baron.  The  whole  [348]  tending 
to  establish, — that  the  instrument  in  question  was  more  in  nature  of  an  assignable 
mortgage  on  the  credit  of  the  land,  &c.  in  respect  of  which  the  rates  were  imposed, 
and  out  of  the  produce  of  which  they  were  ultimately  to  be  discharged  ;  than  of  a 
personal  chattel  recoverable  from  any  person  who  was  responsible,  in  the  character  of 
an  obligor,  for  the  .satisfaction  of  them;  and  therefore  the  .sale  by  auction  of  such  an 
instrument,  was  subject  only  to  the  lower  duty. 

With  respect  to  the  cases  cited,  the  Counsel  for  the  Crown  endeavoured  to 
distinguish  the  first  of  those  from  the  present,  bj'  attributing  that  decision  to  the 
object  of  giving  effect  to  the  stjitutes  of  mortmain  ;  and  that,  because  tolls,  as  an 
hereditament,  were  expressly  within  those  acts.  And  as  to  the  other,  they  submitted, 
that  as  there  could  be  no  doubt  that  the  poor  and  county  rates  (which  were  the  subject 
of  con.sideration  in  that  case,)  were  an  encumbrance  on  land,  a  decision  to  that  eft'ect 
could  not  apply  to  the  present  question  on  this  particular  and  anomalous  bond. 

Cur.  adv.  vult. 

Thomson,  Chief  Baron,  now  delivered  judgment.  [Having  stated  the  case.]  It 
was  intended  (observed  his  Lordship)  that  it  should  be  made  a  question  of  law,  which 
of  these  duties,  whether  the  higher  or  the  lower  duty,  should  be  paid  by  the  auctioneer  : 
and  certainly  he  must  pay  the  higher  duty  unless  he  can  bring  himself  within  that 
clause  which  imposes  the  lower  duty  on  selling  any  [349]  interest  in  possession  or 
reversion  in  any  freehold,  customary,  copyhold,  or  leasehold  lands,  tenements,  hou.ses, 
or  hereditaments.  The  question  therefore  will  be,  looking  into  these  acts  of  parliament 
which  are  referred  to,  whether  that  which  has  lieen  sold,  that  is  this  bond,  and  the 
assignment  of  the  rate  that  has  been  laid  upon  this  property,  is  an  interest  in  possession 
or  reversion  in  any  freehold,  customar}-,  cop3-hold,  or  leasehold  lands,  tenements, 
houses,  or  hereditaments ;  for  if  it  is,  then  the  lower  duty  is  to  be  paid  ;  if  it  comes 
under  the  description  of  other  property  in  general,  then  the  higher  duty  is  to  be  paid. 
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The  first  ;uid  ijriucipul  of  the  acts  of  parliament  which  arc  mentione'l  in  the  case, 
is  the  35  Geo.  111.  cap.  73  *.  That  act  repeals  the  former  acts  of  ijarliament,  which 
were  made,  (among  other  things,)  for  the  paving  of  this  parish  of  Mary-le-bone,  and 
for  the  further  and  liettcr  provision  for  the  relief  of  the  poor.  Then  there  is  a  clause, 
which  enables  the  commissioners  to  make  rates,  (sect.  17'J,)  enacting,  that  they  are  to 
make  rates  (for  a  variety  of  purposes,  the  poor  rate,  the  highwaj'  rate,  the  water 
rate,  and  a  rate  for  paving,  repairing,  and  cleansing  the  streets  ;  describing  how  much 
that  assessment  shall  be,  under  the  diti'erent  circumstances.)  "upon  all  and  every 
person  or  persons  who  do  or  shall  inhabit,  hold,  use,  occupy,  possess  or  enjoy  any 
land,  ground,  house,  shop,  warehouse,  coach-house,  stables,  eellai-,  vault,  tenement, 
hereditament,  or  other  building,  within  [350]  the  said  parish  or  limits  aforesaid, 
according  to  the  yearly  rent  or  value  thereof  ;  "  which  rates,  so  to  be  made  and  assessed 
by  virtue  of  that  act,  shall  be  entered  in  a  book  or  books  to  be  provided  for  that 
pui'pose,"  and  so  on.  That  rate,  therefore,  is  to  be  made  on  all  persons  who  shall 
inhabit  or  hold  property  within  the  parish. 

The  ISTth  section, — reciting,  that  there  are  many  houses,  buildings,  and  so  on, 
within  these  limits,  which  are  taken  on  leases  for  years  or  otherwise,  and  by  the 
lessees  or  tenants,  and  also  by  landlords  or  owners  thereof,  are  let  out  in  parts,  or 
separate  apartments,  to  under-tenants,  and  other  houses  and  premises  are  let  ready- 
furnished, — enacts,  "that  the  several  lessors,  lessees,  landlords,  owners  or  proprietors 
of  all  such  houses,  buildings,"  &c.  "  so  let,  or  which  shall  hereafter  be  let,  shall  respec- 
tively be  deemed  and  taken  as  the  occupier  thereof,  and  shall  be  liable  and  subject  to 
the  payment  of  the  rates  or  assessments  directed  by  this  act  to  be  made,  tkc."  Then 
the  next  clause  enacts,  "that  the  tenant  of  each  separate  apartment  shall  be  liable, 
and  that  the  respective  occupiers  who  shall  pay  such  rates  shall  deduct  the  .same  in 
paying  their  landlortls  their  rent." 

Then  conies  a  clau.se,  which  I  think  appears  to  be  very  material  upon  the  present 
case.  The  foi'mer  six  persons,  in  respect  of  their  occupation  of  the  premises  :  this 
seems  to  go  fai-ther.  Hy  the  1 9'2d  section  it  is  enacted,  "  That  where  any  of  the  lands, 
houses,"  iVc.  "  shall,  at  the  time  of  making  any  of  the  .said  rates  or  a.sscssmcnts,  be 
empty,  [351]  initenanted  or  unoccupied,  then,  and  in  every  such  case,  it  shall  be  lawful 
for  the  vestrymen  to  rate  and  assess  such  premises  respectively  at  one-half  of  such 
rates  or  assessments,  during  the  time  only  that  such  premises  shall  be  empty,  untenanted 
or  unoccupied  ;  and  in  case  the  premises  shall  become  after  such  rate  or  assessment, 
empty,  untenanted  or'  unoccupied,  one-half  only  of  such  rate  or  assessment  shall  lie 
charged  on  such  pr-emises  r-espectively  dm-irrg  .so  lorrg  a  time  as  the  same  shall  continue 
empty,  &c.  ;  and  tlrcn,  that  in  any  of  the  .said  cases,  "  the  .said  r'ate  oi-  i-atcs,  assessment 
or  assessments,  and  all  arr-eais  dire  thereon,  shall  be  paid  by  the  owner  or  owner-s, 
pro[)i-ictor-  or  pr'opiictor's,  lessee  or-  lessees,  or  by  the  tiist  or-  any  other-  tenarrt,  or-  the 
jccirpiei-  tlier-eof."  So  thatirr  such  ca.ses  the  pi-emises  therrrselves,  in  the  event  of  their 
being  unlet,  ar-e  to  be  char-ged,  and  the  sirccceding  tenant  is  to  pay  that  char-ge  so  1,-iid 
upon  the  pr-emises;  in  which  last  case  sirch  tenarrt  shall  be  allowed  to  dedirct  it  out 
of  his  lerrt. 

Ther-e  are  further  pr'ovisions  relating  to  pirblic  buildiirgs,  vacarrt  spaces  of  ground, 
arrd  dead  walls ;  and  as  to  these,  if  there  is  rro  pensorr  sirbjeet  irr  r-espect  of  their  occu- 
pation, for-  the  same,  they  are  to  be  a.ssessed  at  a  rate  not  excoedirrg  sixpence  a  square 
yar-d  of  the  pavemerrt  pavetl  or  r-epair-ed  irirder-  the  dir-ection  of  the  xestrymcn,  and 
situate  in  any  squar-e,  street  or  place  belonging  to  sirch  public  birildings,  (i)arish  chur-ches, 
par-ochial  or-  other-  chapels,  irrceting-hou.ses,  iV;c.  ;)  and  then  this  r.-ite  or-  assessment  to 
be  m.-ide  and  ])aid  for-  such  par-ish  chirrchcs,  chirr-chyar-ds,  ,-uid  [352]  p.'ir-tx-hial  chapels, 
shall  lie  paid  by  l\w  chui-ch-war-dens,  orrt  of  arry  monies  payable  to  and  r-eceiveil  by 
the  churchwar-dciis  or-  clia])ehvar-dens,  cither  for  seats  in  the  chirr-ch  or-  cha])cls,  or-  for 
birr-ial  fees  ;  and  the  rate  or-  assessment  to  be  made  and  pai<l  for-  arrv  othci-  i-hapcl  or- 
rrreetirrg-hoiise,  school,  mar-ket,  waix'house,  dead  wall  or-  void  space,  shall  be  paid  by 
the  respective  owrrer  or-  owners,  propr-ietoi-  oi-  pi'oprietors  thcr-eof  ; — ^and  shall  be 
charged  arrd  chargeable  upon  the  premises,  arrtl  be  lecovcr-cd  arrd  applicil  irr  such 
marrrrer-  as  other  rates  arrd  assessments  ai'C  dir-ected  to  bo  recovered  arrd  applied  by 
this  act." 

In  the  same  way,  in  section  l'.)l,  unlinishcd  houses  .-n-c  id  be  char'ged  with  the  r.-itc, 

These  acts  are  not  printed. 
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"and  if  the  owner  shall  refuse  the  same,  they  shall  be  levied  on  the  goods  and  chattels 
of  the  person  so  required  to  pay  the  same,  in  manner  thereinafter  directed  ;  and  in 
case  the  owner  shall  not  be  known,  or  cannot  be  found,  or  shall  be  under  commission 
of  bankruptcy,  then  the  rate  or  assessment  made  thereon  shall  be  charged  and  charge- 
able on  the  premises,  until  the  owner,  proprietor,  or  lessee  can  be  found  ; "  (making 
it  a  charge  upon  the  premises,  with  which  some  person  shall  thereafter  be  affected  ; 
but  the  premises  are  to  be  charged  ; ) — "  or  until  assignees,  in  case  of  bankruptcy, 
are  appointed  :  when  the  same,  and  all  arrears  due  thereon,  shall  be  levied  on  the 
goods  and  chattels  of  such  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  or  upon  the  goods  and  chattels  of  such  bankrupt,  in  the  possession  or  custody 
of  such  assignee  or  assignees,  who  [353]  is  and  are  hereby  made  liable  to  pay  the  same 
out  of  the  goods  and  chattels  of  such  bankrupt  or  bankrupts,  or  upon  the  said 
premises,  in  like  manner  as  other  rates  made  by  virtue  of  this  act  are  made  recoverable." 

Then  there  is  a  clause  ( 1 95)  which  is  somewhat  analagous  to  the  pa3^ment  of  the 
landlord's  rent,  under  the  statute  of  Anne,  That  when  any  goods  are  taken  in  execution 
by  any  sheriff  or  other  officer,  before  such  rate  or  rates,  assessment  or  assessments, 
shall  have  been  paid,  then  the  sheriff,  upon  demand  made  by  the  collector  or  collectors 
for  the  time  being  to  the  said  vestrymen,  .shall  and  he  is  thereby  directed  and  required, 
to  pay  such  collector  or  collectors  such  rate  or  rates,  assessment  or  assessments,  so 
made  as  aforesaid,  and  which  shall  not  have  been  paid  bj'  such  person,  and  all  arrears 
due  thereon  :  but  so  as  not  to  charge  the  sheriff  with  the  payment  of  more  than  one 
year's  rate.  And  in  the  next  section  it  is  enacted,  that  in  case  the  owners,  occupiers, 
and  so  on,  of  any  land,  ground,  house,  shop,  &c.  refuse  or  neglect  to  pay  the  rate,  it 
is  to  be  recovered  by  distress  and  sale  of  the  goods  of  the  party  neglecting  or  refusing, 
which  shall  be  found  either  in  the  county  of  Middlesex,  or  city  and  liberty  of  West- 
minster, or  any  other  county,  city  or  liberty  :  such  warrant  being  first  backed  or 
countersigned  by  some  magistrate  for  the  county,  city  or  liberty  where  the  distress  is 
to  l>e  made,  the  goods  are  to  be  appi'aised  and  sold. 

[354]  Then  it  is  provided,  (sec.  199,)  that  it  shall  be  lawful  for  the  vestrymen,  and 
they  are  empowered  to  borrow  and  take  up  at  interest,  according  to  the  regulations 
and  restrictions  thereinafter  mentioned,  such  sum  and  sums  of  money  as  any  person  or 
persons  is  or  are  willing  to  lend  and  advance  upon  the  credit  of  any  of  the  rates  or  assess- 
ments ;  and  by  any  writing  upon  \ellura  or  parchment,  signed  by  the  vestrymen,  to 
assign  such  rate  or  asses.sment,  upon  the  credit  of  which  any  money  shall  be  advanced 
and  lent,  to  any  person  or  persons  who  shall  advance  and  lend  such  money  thereon, 
as  a  security  for  the  several  sums  so  borrowed,  with  interest,  which  interest  shall  be 
payable  and  paid  half-yearly  b^'  the  treasurer. 

I  am  not  aware  that  there  is  any  thing  more  in  this  act  of  parliament,  which  calls 
for  particular  observation.  The  subsequent  act  of  parliament  makes  no  material 
alteration  in  the  provisions  of  it.  The  bonds  are  to  be  given  to  the  treasurer,  and  he 
may  put  them  up  and  sell  them  by  auction.  That  has  now  been  done  ;  therefore  the 
question  is,  what  duty  the  auctioneer  has  incurred  by  this  sale  1  and  that  depends 
on  the  question,  whether  there  is  an  interest  in  any  land  created  by  these  bonds. 
Certainly,  in  the  first  place,  the  assessment  is  laid  upon  the  person  of  the  occupier  of 
the  land  ;  but  it  is  in  respect  of  that  land  which  he  so  occupies,  and  of  his  occupation. 
In  the  case  of  a  vacant  possession,  it  is  expressly  provided,  that  the  assessment  shall 
be  made  upon  the  land  itself;  and  so  in  the  case  of  dead  walls,  and  other  places  that 
are  men-[355]-tioned,  which  are  to  be  assessed,  and  when  there  comes  any  occupier 
he  is  to  pay  the  rate.  In  the  case  of  a  vacant  possession,  and  in  the  case  of  church- 
yards and  dead  walls,  they  are  to  be  paid  by  the  parish  in  the  way  that  h;is  been 
mentioned.  The  mode  of  levj'ing  against  the  person  liable  to  pay  who  makes  default, 
appears  to  be  by  distress,  and  that  distress  is  a  pretty  ample  one  ;  for  it  is  not  con- 
fined to  goods  and  chattels  within  the  place  within  which  the  duty  has  accrued,  but  it 
is  extended  to  any  county,  upon  the  backing  of  the  warrant  by  a  magistrate  having 
jurisdiction  there.  And  here  I  would  state,  while  it  occurs  to  me,  that  the  provision 
for  the  poor's  rate  is  directed  by  the  first  statute,  (the  statute  of  Elizabeth,)  to  be 
levied  in  that  way,  by  distress  ;  but  the  statute  of  the  17  C4eo.  II.  has  provided  in  the 
same  way  as  this  has  done,  that  if  it  cannot  be  levied  in  the  place  where  it  is  due,  it 
may  be  levied  any  where  else,  by  the  .same  sort  of  endorsement  of  the  warrant :  .so 
that  the  mode  of  recovering  the  pooi''s  rate,  and  the  mode  of  recovering  this  rate, 
appears  to  be  pretty  nearly  the  same. 
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Then  tlie  question  which  arises  is,  whether  this  which  has  been  put  up  to  be  sold  is 
not  an  interest  in  land  1  that  is,  whether  such  an  interest  as  the  assignment  of  these  rates 
creates — (which  arises,  in  one  case,  in  respect  of  the  occupation  of  land  :  and  in  the 
other,  in  the  case  of  vacant  possession  of  land,  in  which  latter  the  land  and  premises 
so  vacant  are  assessed,  and  the  person  afterwards  occupying  them  is  liable  ;) — can  be 
said  to  be  other  than  a  degree  of  interest  in  land  :  foi'  if  it  be  anj'  interest  [356] 
whatever  in  land,  then  it  is  subject  to  the  lowest  duty  that  is  imposed,  which  would 
be  the  seven-pence. 

There  seems  to  me  to  have  been  a  good  deal  of  light  thrown  upon  this  subject  by 
the  arguments,  and  especially  by  the  last  which  we  heard.  The  second  argument 
assistcfl  us  much,  by  compariui,'  this  case  to  some  others,  under  what  may  be  called 
similar  circumstances,  in  which  it  has  been  decided  that  dues  of  different  descriptions, 
as  tolls  and  poor-rates,  and  money  borrowed  on  the  security  of  poor-rates,  are  an 
interest  in  land ;  and  so  much  so,  that  where  a  thing  of  such  a  description  has  been 
devised  to  a  chaiitable  use,  it  has  been  held  to  be  within  the  statutes  of  mortmain, 
which  it  could  not  be,  unless  it  were  an  interest  in  land.  Bonds  given  by  parishes  to 
charge  the  poor's  rates,  and  Iwnds  for  building  a  county  gaol,  payable  out  of  the  rates, 
have  both  of  them  been  decided  in  the  Courts  of  Equity  to  be  such  an  interest  as 
cannot  be  devised  for  charitable  purposes. 

The  first  case  "as  that  of  Knapp  \.  irilltani.s,   in  a  note  to  Corhyn  v.  French,  in 

4  Vesey,  430,  which  appears  to  me  to  lie  a  very  strong  decision  ;  and  that  is  afterwards 
followed  up  l)y  another.  The  defendants  in  that  case  were  gover'uors  of  a  charity 
for  the  i-clief  of  the  poor  widows  atid  children  of  clergymen,  and  they  claimed  a 
mortgage  for  5001.  upon  the  tolls  arising  under  acts  of  parliament,  (3  Geo  I.  10  Geo.  I. 
cap.  U,  11  Geo.  II.  cap.  G),  for  the  repair  of  the  Urentford  turnpike  road  :  the  security 
was  taken  upon  the  tolls  .simply,  not  including  the  toll-houses  and  gates ;  so  that,  in 
fact,  there  was  no  [357]  tangible  property  there.  Th(;  question — whether  that  was 
within  the  statute  9  (ieo.  II.  cap.  26,  came  on,  upon  exceptions  to  the  Master's  report. 
That  point  was  said  to  have  been  decided  in  the  case  of  Buckeridge  v.  Imjrain,  (2  Ves. 
G52,)  where  shares  in  the  navigation  of  the  river  Avon  were  held  to  be  real  estate, 
and  subject  to  dower ;  but  that  case  does  not  seem  to  apply  to  this  question,  for  it 
mei'cly  decided  those  shares  to  be  real  estate,  just  as  the  New  Kiver  shares  were  The 
Lord  Chancellor  said,  "  It  occurred  to  me,  that  it  had  been  determined  that  a  mortgage 
of  tm-npike  tolls  is  within  the  statute.  The  mortgagee  would  have  a  right  to  come 
into  this  Court  to  have  an  account,  and  a  receiver  appointed  ;  he  would  have  a  right, 
by  the  aid  of  the  Court,  to  have  the  tolls  specifically  applied  to  his  mortgage. 
Consider  what  the  point  of  law  is  from  the  nature  of  the  interest ;  it  is  not  at  all 
within  the  mi.schief :  but  the  consequences  would  open  a  much  larger  field  for 
charitaljle  donations.  From  the  nature  of  the  interest  created  by  the  act,  these  tolls 
granted  in  perpetuity  are  certainly  a  hereditament;  it  is  in  its  nature  an  interest 
affecting  land  ;  he  might  bring  an  assize  for  these  tolls,  I  should  think.  There  is 
another  species  of  tolls  which  gives  no  right  at  all  in  the  land,  that  is,  a  toll  thoiough. 
I  think  it  falls  within  the  general  words  of  the  statute." 

Afterwards,  in  llimsc.  v.  C/mjiinan,  p.  042  of  the  same  book,  it  was  decided,  "that 
the  bequest  for  the  improvement  of  the  city  of  Bath  was  a  charitable  bequest,  and 
that  the  mortgages,  the  five  [358]  bonds  of  the  commissioners  for  the  improvement 
of  the  city,  and  the  four  bonds  of  the  commissioners  of  the  turnpike,  did  not  pass 
thereby,  Init  were  undisposed  of  by  the  will,  .and  belonged  to  the  next  of  kin  of  the 
testator."     That  was  the  effect  of  that  case,  t-o  determined. 

There  was  a  strong  case  too  cited,  {Finch  v.  Squire,  which  is  in  10  Vcsey,  p.  41, 
where  money  secured  by  assignment  of  the  poor  rates  and  comity  rates,  was  held  to 
be  within  the  statute  9  Geo.  11.  cap.  30,  and  therefore  could  not  pass  under  a  bc(|uest 
to  a  charity.  The  Master  of  the  Kolls  .said  in  that  ease, — "So  all  Ih.-it  is  |)aid  in 
lespect  of  the  land  is  got  from  the  land,  as  uuich  as  rent  arises  out  of  the  land  itself. 
It  is  more  properly  to  be  .said  to  ari.se  out  of  the  l;ind,  because  it  is  more  in  respect  of 
the  uccii[)alion,  than  the  tolls  for  the  mere  |)rivilcgc  of  passing.  As  to  that  p.irt  of 
the  poor-rates  that  is  laised  out  of  the  [jcrsonal  jiroperty,  it  cannot  be  distinguished. 
I  cannot  divide  and  apportion  the  security,  that  so  much  is  to  be  imputed  to  the 
produce  of  the  land,  and  so  nnich  is  from  personal  propcity.  I  must  take  the  whole  ; 
I  hey  are  so  blended  that  it  is  impossible  to  distinguish  them.  If  the  consecpience  of 
Ihcii    liiilding  this  .security  wouki  be  that  something  real  would  go  to  the  charily, 
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it  must  fail  altogether."  That,  therefore,  was  certainly  considering  those  bonds  for 
the  payment  of  money  chargeable  on  the  poor's  rate,  to  be  an  interest  in  land,  as 
much  as  a  rent  aiising  out  of  the  land  itself.  His  Honour  was  therefore  clearly  of 
opinion,  that  so  much  as  was  charged  [359]  to  the  poor's  rates  in  respect  of  the 
occupation  of  laud,  was  an  interest  in  land,  within  the  meaning  of  the  Mortmain  Act, 
and  therefore  could  not  pass. 

I  cannot  distinguish  the  present  case  from  those  that  have  been  alluded  to ;  they 
have  been  decided  by  very  high  authority,  and  I  think  it  would  be  extremely  wrong 
to  suggest  any  doubt  of  the  pi'opriety  of  their  decision.  They  appear  to  me  entirely 
to  govern  this  case,  independently  of  the  construction  which,  without  them,  possibly 
might  still  have  been  put  upon  these  clauses  in  the  act  of  parliament,  which  has  so 
charged  real  propei-ty  with  the  liability  to  this  payment ;  (although  the  pei'sou  who  is 
to  answer  it  is  to  be  compelled  to  pa}',  in  the  first  instance,  by  personal  distress,)  inas- 
much as  it  is  in  respect  of  the  occupation  of  that  real  property  that  he  stands  so  charged. 
It  appears  theiefore  to  be  an  interest  in  laud.  According  to  those  cases,  these  bonds 
would  not  have  passed  by  a  devise  in  mortmain  ;  the  consequence  is,  that  being  an 
interest  in  land,  the  whole  that  could  be  demanded  upon  the  sale  of  these  bonds  is  the 
lower  duty,  which  is  the  seven-pence.     And  that  is  the  opinion  of  the  Court. 

Judgment  for  the  Defendant. 

[360]  Thk  Attorney  General  t\  Brandon.  Tuesday,  Uth  January  1817. — The 
scenes  of  the  theatres,  and  all  other  canvas  so  painted,  are  liable  to  the  duties  of 
excise  as  painted  linen. — Canvas  is  linen,  within  the  statutes. — But  where  the 
canvas  has  been  previously  primed,  it  is  not  liable  to  any  further  duty  for  being 
afterwards  painted,  the  primer  having  paid  a  duty  in  the  first  instance,  in  respect 
of  the  colour  necessarily  laid  on  in  that  preparatory  operation. 

This  was  a  motion  for  a  rule  (a  verdict  having  been  given  for  the  Crown,  on  an 
information  filed  against  the  defendant  for  the  recovery  of  duties,  to  the  payment  of 
which  he  was  charged  to  have  become  liable  under  the  statutes  10  Anne,  c.  19, 
2i  Geo.  III.  c.  41,  25  Geo.  III.  c.  72,  4:3  Geo.  III.  c.  69,  imposing  a  duty  on  "linen, 
printed,  painted,  stained,  or  dyed,"  in  respect  of  scenery  painted  by  him  for  the  use 
of  the  theatre,) — calling  on  the  Attorney  General  to  shew  cause  why  that  verdict 
should  not  be  set  aside  and  entered  for  the  defendant,  on  certain  points  of  objection 
made  at  the  trial,  and  reserved  by  the  Lord  Chief  Baron. 

[Friday,  10th  November  181.5.] — Holt  obtained  the  rule,  on  two  grounds,  1st,  that 
the  statutes  imposing  the  duty  on  painted  linen  had  not  included  canvas,  which  is 
made  not  of  tlax  but  of  hemp ;  2dly,  that  if  they  did,  the  defendant,  who  was  not  a 
manufacturer  of  such  things  as  goods,  wares,  and  merchandise,  was  not  within  the 
words,  intention,  or  policy  of  those  statutes.  He  submitted  to  the  Court; — that  the 
leading  term  printing,  employed  in  the  acts,  controlling  all  the  subsequent  words,  was 
sufficiently  explicit  of  the  object  of  the  legislature,  in  subjecting  such  things  to  duty, 
merely  as  an  article  of  trade  and  commerce  ; — and  that  it  had  not  been  the  intention 
of  the  legislature  to  impose  any  such  duty  on  the  mere  productions  of  a  painter, — a 
person  exercising  a  fine  art,  at  all  times  fostered  by  [361]  national  encouragement : — ■ 
but  that  it  was  to  be  restricted  to  the  pioduce  of  machinery,  or  to  that  wholesale  and 
facile  production  of  slight  manual  operation,  which  was  nearly  allied  to  it,  and  would 
satisf}'  the  words  used  in  the  Act,  following  the  generic  term  printing. 

21st  May  1816. — It  appeared  from  the  report  to  be  in  evidence, — that  the  canvas, 
on  which  the  scenery,  as  well  as  all  paintings  in  oil  were  executed,  was  first  primed 
before  the  artist  could  use  it;  that  is,  that  it  was  previously  prepared  by  laying  on,  a 
whitish  body  of  paint,  which  fitted  it  to  receive  the  colours; — that  there  were  persons 
whose  business  it  was  to  perform  that  operation  as  a  trade,  and  who  took  out  an 
.•uumal  license  and  paid  the  duty, — but  that  in  the  present  case  that  was  done  by  the 
painter  himself.  And  it  was  also  proved,  that  the  extensive  manufacture  of  the  article 
of  Hoor-cloth,  was  subject  to,  and  paid  a  duty,  in  the  same  manner. 

The  Solicitor  General,  Dauncey,  Clarke,  and  Walton,  now  shewed  cause.  They 
met  the  first  objection  by  shewing, — that  in  other  acts  of  parliament,  canvas  wa.s 
spoken  of  and  considered  as  linen,  particularly  the  43  C4eo.  III.  c.  68,  in  the  schedule 
of  which,  canvas  of  various  denominations  is  classed  under  the  head  "linen." 

As  to  the  geueial  liability  of  painters  on  canvas  to  the  e.\cise  duty,  thej'  instanced 
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the  usage  witli  respect  to  the  maiiufactures  of  Hooi'-cloth,  which  (they  submitted)  was 
in  substance  precisely  the  same  [362]  thing  ;  and  that  as  there  was  no  exception  in 
any  one  of  the  acts,  in  favour  of  this  species  of  painting,  the  duty  was  therefore 
chargeable  ; — that  the  inconvenience  adverted  to,  in  the  case  of  artists  and  others,  was 
easily  obviated,  by  the  accommodation  of  prociuing  the  canvas  ready  primed,  on  which 
a  iluty  having  been  received,  none  was  payable  ;  but  that  if  they  did  not  choose  to  do 
so,  they  were  liable  to  the  duty,  ;uid  must  pay  it.  They  then  went  into  all  the 
statutes  on  the  subject,  and  contended  that  it  was  clear,  both  from  their  object  and 
language,  that  the  duty  was  payable  for  the  ailicle  which  had  given  rise  to  the  present 
proceeding  ;  and  that  if  it  should  be  held  to  be  really  exempt  from  duty,  so  must  be 
also  fiooi-cloth,  which  had  been  constantly  charged,  and  which  could  then  no  longer 
be  demanded. 

Pell,  Serjt.,  Holt,  and  Lamb,  endeavoured  to  support  the  rule;  contending,  in 
addition  to  the  arguments  used  on  obtaining  the  rule, — that  it  could  not  have  been 
the  intention  of  the  legislature  to  impose  a  duty  on  this  species  of  painting  in  oil : — 
that  for  more  than  100  years  since  the  first  act  on  the  subject  passed,  no  duty  had 
evei-  l)een  demanded  for  such  articles  as  were  the  object  of  this  information  ;  but  that 
the  statutes  had  in  view  merely  linen,  properly  so  called,  which  had  received  additional 
beauty  and  value  from  the  well-known  process  of  being  figured  and  coloured  by  the 
public  manufactui-er  as  an  article  for  sale  in  the  mai'ket,  and  exciseable  as  such  : — 
that  printing  was  the  nomen  generalissimuni,  and  the  following  words  were  used,  ex 
abundanti  cautela,  and  to  prevent  evasion. 

[363]  I'hey  then  proceeded  to  shew,  from  various  sections  and  clauses  of  the 
several  acts,  particularly  of  the  25  Geo.  III.  c.  72,  that  they  became  absurd  or  futile, 
when  attempted  to  be  applied  to  the  article  in  question.  Was  it  to  be  imagined,  for 
instance,  that  the  painters  of  the  Koyal  Academy  were  to  enter  their  rooms  and  give 
notice  to  the  Excise,  which  some  of  the  provisions  required  of  painters  of  linen,  before 
they  could  begin  a  picture]  for  as  to  their  purchasing  their  oan\as  ready  primed 
(although  it  was  not  admitted  that  that  would  a))sol\e  the  painter  from  further  duty, 
if  the  arguments  of  the  Crown  were  right,)  jKunters  set  too  much  value  on  their 
labours  to  entrust  to  another  so  essential  an  operation  as  the  sulistratum  of  their  pro- 
ductions, which  might  be  destroyed  by  a  defect  in  that  particular.  But  it  is  on  the 
painter  of  the  linen  that  the  duty  is  ini])osed,  not  on  the  ]jrimer  ;  or  if  on  the  jirimer 
in  respect  of  what  he  does  to  it,  the  painter  would  also  be  liable.  It  was  al-n  among 
those  pro\isions,  that  the  linen  should,  l)efore  it  was  painted,  be  measured  and  marked 
at  both  ends,  and  a  penalty  is  imposed  on  defacing  such  marks ;  and  several  other 
requisitions  were  adverted  to  with  the  same  object.  Those  provisions  (they  sul)mitted) 
could  not  have  been  intended  to  apply  to  a  painting ;  or  no  one  could,  in  future,  paint 
a  landscape  on  papei',  if  the  construction  contcTulcd  for  by  the  Crown  were  right, 
without  being  liable  to  a  duty. 

As  to  llooi-cloth,  that,  they  submitted,  was  chargeable  as  a  manufactured  article 
of  extensive  conuiiercial  import»uice,  and  jjroduced  by  machinery  [364]  which  stamped 
it  with  blocks  ;  and  that  assisted  the  ilistinction  taken  in  favoin-  of  the  defendant. 

In  schedule  F.  foreign  pictures  ai'c  charged  with  a  duty,  co  nomine  ;  and  it  would 
be  alisind  to  .say  that  i)ictures  painted  in  oil  on  canvas,  come  under  any  classification 
of  painted  linens.  The  object  of  the  acts  could  only  apply  to  linens  as  such,  and 
meant  to  be  afterwards  used  as  such,  and  to  be  applied  to  the  purposes  to  which  linen 
is  usually  applictable,  as  dresses,  furniture,  &e.  And  one  of  the  terms  used  in  these 
acts  by  way  of  description  of  the  article,  is  piece  goods;  but  they  could  ne\or  have 
had  in  contemplation  this  sort  of  operation  on  it,  which,  when  perfoimed,  totally 
ilestroyed  its  quality  as  linen,  anil  left  no  vestige  of  that  article  ap])aient.  In  an 
indictment  for  stealing  a  picture,  a  description  of  it  by  the  teini  "  painted  linen,"  would 
be  iusuliicient  to  snp[)ort  such  a  charge. 

The  iSolic;itoi-  (iencral,  in  ro|)ly,  urged — that  as  all  the  terms  used  in  the  act, 
|)iintiug,  p.iinting,  staining  and  dying,  were  entirely  distinct  in  themselves,  and  were 
])crfoi'nuMl  by  distinct  modes  anil  pi-ocesses,  it  was  obvious  that  each  was  inteiideil  to 
be  distinctly  charged  with  the  duty,  and  they  could  not,  therefore,  be  considered  only 
as  ilill'ercnt  mollifications  of  the  same  operation  ;  that  linen  had  been  clearly  shewn 
to  be  a  term  which  would  include  canvas, — and  there  was  no  doubt  that  the  canvas 
in  this  case  was  painted.  Then  the  solo  question  would  be,  wiicther  it  ramo  within 
the  statutes  imposing  a  duty  on  linen  pjiintedl  With  respect  to  [365]  all  arguments 
Iv\.  Div.  11.  — 10 
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ab  incoiivenienti,  the  inconveniences  must  betaken  to  be  balanced  b}'  the  conveniences  ; 
but  that,  in  all  events,  the  onlj'  inquiry  at  present  was,  whether  the  duty  attached. 

Thomson,  Chief  Baron,  now  gave  judgment.  This  was  an  information  for  duties, 
which  the  defendant  was  supposed  to  owe  to  the  Crown,  in  respect  of  having  painted 
ceitain  linens.  The  dut3'  was  first  imposed  by  the  statute  of  the  10th  of  Cjueen  Anne, 
and  has  been  continued  by  a  vai-iety  of  acts  of  parliament,  with  different  modifications 
and  additional  provisions,  down  to  the  present  time.  It  is  imposed  on  calicoes  and 
linens  printed,  painted,  stained  or  dyed.  The  article  in  question  consisted  of  canvas, 
which  it  seems  is  (strictly  speaking)  made  of  hemp,  and  not  of  flax ;  and  it  was  for 
a  while  contended,  that  an  article  of  that  description,  the  fabric  of  which  is  canvas, 
does  not  fall  within  the  description  of  linen.  But,  however,  we  never  entertained 
a  doubt  on  that  subject ;  (and  I  believe  the  counsel  for  the  defendants  were  themselves, 
in  fact,  satisfied  of  that  at  last,  and  appeared  to  give  up  that  point ;)  because,  in  the 
language  of  many  acts  of  parliament,  canvas  itself  is  denominated  linen,  and  is  put 
under  the  head  of  linen  in  various  instances. 

That  being  so  it  comes  to  the  question  whether,  under  the  circumstances  of  this 
case,  this  duty  must  l)e  held  to  attach?  Mr.  Brandon,  it  seems,  is  variously  employed 
about  the  theatre  of  Covent  Garden  ;  and,  amongst  other  things,  he  was  om-[366]- 
ploj'ed  in  making  the  scenery,  and  in  painting  himself  the  scenery  for  the  use  of  that 
house,  in  doing  which  he  makes  use  of  canvas,  (which  is  the  ai'ticle  in  question,)  and 
upon  which  his  scenery  is  delineated  ;  and  the  way  in  which  that  is  done  is  most 
certainly  by  painting  it.  The  word  painted  is  found  in  connection  with  other  words, 
namely,  printing,  staining  and  dying,  which  refer  to  other  modes  of  ornamenting  linen 
besides  that  of  painting  it;  but  it  really  results  to  the  question,  whether  these  scenes 
are  not  painted  linen  within  this  statute,  for  whatever  purpose  it  may  he  afterwards 
applied. 

It  was  in  evidence,  that  there  are  certain  persons  whose  business  it  is  to  do  the 
fii'st  thing  to  the  canvas,  preparatory  to  its  being  painted  on,  and  receiving  what  may 
be  called  a  picture  ;  the  denomination  of  that  previous  operation  is  priming,  which 
will  be  found  explained  in  any  of  the  dictionaries  of  arts  and  sciences.  I  looked 
particularly  into  Chambers's,  and  it  is  there  explained  to  be  that  process  by  which  the 
first  colour  is  put  upon  the  canvas.  It  is  necessary  that  that  should  be  done  with 
linen,  before  any  oil  paint  can  be  laid  on  it  ;  for,  otherwise,  it  would  all  run  through 
and  never  form  a  picture :  and  to  prevent  that,  it  is  that  they  use  this  basis  called 
priming.  But  it  is,  of  it-self  painting;  it  is  paint  put  on  the  canvas,  and  necessarily 
so  put  on  it.  The  scenery  appears  here  to  have  been  part  of  it  cut  out  in  difTerent 
shapes, — frequently  in  the  shape  of  trees  ;  but  that  makes  no  difference  in  the  con- 
sideration of  this  question,  of  whether  it  is  linen,  an<l  liable  to  duty  when  painted  on. 

[367]  It  was  in  evidence  that  the  persons  whose  employment  it  is  so  to  paint 
(prime)  this  linen,  and  prepare  it  for  the  painters,  regularly  pay  a  duty,  as  is  required 
by  the  act  of  parliament  to  be  paid  b}'  painters,  stainers  and  dyers  of  linen.  In  point 
of  fact,  the}'  take  out  an  annual  license  for  so  doing:  and  those  articles,  when  so 
painted  on,  receive  an  impi'ession,  importing  that  it  is  charged  with  duty  ;  and  that 
is  the  way  they  have  always  gone  on  down  to  the  present  time.  It  does  not  appear 
that  any  painter  of  pictures  has  been  thought  of,  in  order  to  have  the  duty  demanded 
of  him  :  but  if  he  does  that,  which  if  done  by  another  person  would  subject  the  article 
to  a  charge  of  the  duty,  there  is  no  reason  why  he  should  be  e.xempt.  It  has  been 
always,  in  fact,  paid  by  the  primers  ;  and  the  officers  gave  evidence,  that  they  enter 
their  rooms  in  which  these  things  are  done.  That  was  not  required  in  the  present 
instance ;  and  it  was  stated  that  it  was  merely  meant  to  tr}'  the  question,  whether 
the}'  ai-e  liable  to  pay  the  duty  1 

The  mattei'  lies  in  a  small  compass  ;  and  I  do  not  know  whether  it  will  be  made 
clearer,  by  endeavouring  more  to  amplify  it.  These  scenes  are,  in  fact,  linen  painted ; 
and  therefore  incur  the  duty,  as  being  one  of  the  articles  enumerated  in  the  statutes. 
Nor  is  that,  after  all,  more  than  has  been  constantly  done  with  regard  to  tloor-cloths, 
which  regularly  paj'  a  duty  under  the  same  act,  and  for  the  same  reasons.  They  are 
commonly  in  use ;  and  it  is  perfectly  well  known  they  pay  the  duty  :  but  that  is  in 
no  other  respect  than  as  being  linen  [368]  painted.  Many  of  them  have  figures  on 
them,  done  with  stamps  and  blocks,  which  may  be  denominated  printing;  but  with 
regard  to  painting,  the  mere  daubing  them  with  a  single  colour  would  answer  the 
description,  and  when  so  daubed,  they  must  paj'  a  duty  as  painted  linen  :  and  having 
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done  so,  they  receive  an  impression  as  the  act  directs,  denoting  that  the  duty  lias  Jjcen 
charged.  On  the  whole,  we  are  of  opinion,  that  the  duty  demanded  by  this  informa- 
tion has  been  proved  to  have  been  incurred  ;  an<l,  therefore,  the  judgment  must  be 
for  the  Crown. 

.ludgniont  for  the  Ciown. 

TiFE  Attorney  General  v.  Jones  &  Bartlett.  [Same  day]. — If  a  man  give,  by 
deed,  his  leasehold  and  personal  property  to  trustees,  for  the  use  of  him.self  for 
life,  and  of  several  person.s  therein  named  at  his  death,  with  a  power  of  revocation 
reserved, — never  having  parted  with  the  deed  or  with  any  part  of  the  property 
during  his  life, — and  confirming,  in  most  respects,  such  disposition  of  it  by  will 
at  his  death  ;  those  two  instruments  will  be  considered  as  to  be  taken  and  con- 
strued together  as  testamentary  instniments,  and  the  property  passing  under 
them  will  pass  as  legacies,  and  be  subject  to  duty. — Wood,  B.  dissentiente. 

[(.j'uestioned,  Tompson  v.  Broume,  1835,  3  My.  &  K.  35;  Broivn  v.  Advocate-General, 
1852,  1  Macq.  H.  L.  85;  Jeffries  v.  Alexamlcr,  18G0,  8  H.  L.  C.  594.  See  In  the 
Goods  of  liohinson,  1867,  L.  R.  1  P.  &  D.  387.] 

This  was  an  information  filed  for  the  recovery  of  the  sum  of  8001.  for  legacy  duties, 
undci-  the  48  Geo.  III.  ch.  149  ;  charged  to  be  payable  on  a  legacy  of  80001.  becjueathed 
to  Ellen  Franklin,  a  stranger  in  blood  to  the  testator.  A  verdict  was  taken  for  the 
Ci'own  on  the  trial,  subject  to  the  opinion  of  the  Court  on  the  following  facts  found 
b}'  a  special  verdict. 

By  a  certain  indenture,  bearing  date  the  25th  day  of  March,  in  the  year  of  our 
liord  1813,  and  made  between  William  P^ranklin,  Esq.  of  the  one  part,  [369]  and  the 
said  Thomas  Jones  and  Patrick  Bartlett,  the  present  defendants,  of  the  other  part,  it 
was  witnessed,  that  in  consideration  of  10s.  to  him  paifi,  he  the  said  William  P'ranklin 
did  bargain,  sell,  assign,  transfer  and  set  over  unto  the  defendants,  theii'  executors, 
administrators  and  assigns,  all  that  messuage  or  tenement  of  him  the  said  Williaui 
Eianklin,  .situate  in  Norton-street,  in  which  he  then  resided,  with  the  garden  and 
appurtenances,  to  hold  the  said  messuage  or  tenement,  with  the  appurtenances,  unto 
the  defendants,  their  executors,  administrators  and  assigns,  for  the  residue  of  the  term 
he  had  therein,  u])on  the  trusts,  and  to  and  for  the  end.s,  intents  and  purposes,  and 
subject  to  the  ])rovisoes  thereinafter  declared  concerning  the  .same;  and  for  the  con- 
sideiationsof  the  said  William  Franklin,  did  bargain,  sell,  assign,  ti'ansfer  and  set  over 
unto  the  defendants,  theii'  executors,  administiators,  and  assigns,  all  the  75001.  govern- 
ment stock,  in  the  five  per  cent,  aniniities,  and  all  other  stocks  or  funds  standing  in 
the  name  of  the  said  William  Franklin,  or  belonging  to  him,  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England,  and  also  all  the  dividends  wliiuli  might 
be  due  thereon  at  the  time  of  his  decease,  and  all  arreai'S  of  any  petision  or  pensions 
which  might  be  then  due  to  the  said  William  Franklin,  payalile  to  him  by  the  Govern- 
ment of  (!reat  liritain  or  otherwise,  and  all  books,  plate,  household  fiu'niture,  linen, 
china,  glass,  and  pictui-es,  and  all  other  personal  estate  wliatsoe\ci'  then  belonging  to 
him  the  .said  William  Fianklin,  or  which  shoidd  belcjng  to  him  at  the  time  of  his  (lecease, 
to  hold  unto  the  [370]  defendants,  and  the  survivoi-  of  them,  his  executors,  administra- 
tors, and  assigns  ;  nevertheless,  upon  the  trusts,  and  subject  to  the  proviso  oi-  provisoes, 
and  for  the  intent  and  purposes  thereinafter  expressed  and  declared  of  and  concerning 
the  same ;  and  it  was  thereby  declared,  by  and  between  the  said  parties  to  the  said 
indenture,  that  the  said  defendants,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  .survivor,  should  stand  possessed  of  all  the  Ijcfore- 
nientioned  leasehold  premises,  and  the  said  75001.  five  per  cent,  annuities,  .-uid  jdl  the 
other  stocks  or  fund.s  \\\  the  name  or  on  the  .iccount  of  the  said  William  Franklin,  in 
the  books  of  the  governor  and  com])any  of  the  Hank  of  Engl.md,  and  also  of  .all  the 
other  pei'sonal  estate  whatsoever  of  the  .said  William  Franklin,  upon  the  trusts  there- 
inafter declared  conceining  the  same  ;  (that  is  to  -say,)  upon  trust  for  the  use,  benefit, 
and  advantage  of  the  said  Willi.aMi  Franklin,  for  and  during  the  term  of  his  natural 
life  ;  and  fi'oni  and  immediately  after  his  decease,  U[)on  trust,  that  the  defend.ants,  and 
the  survivor  of  them,  should  receive  the  rent  and  ])roceeds  of  the  .said  messu.age,  or 
tenement,  and  premises,  and  the  interest,  dividends,  and  profits  of  the  sai<i  stocks 
or  funds,  and  apply  the  same,  or  so  much  thereof  as  they  in  their  discretion  should 
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think  necessary,  for  the  maintenance  and  education  of  Helena,  commonly  called 
Ellen  Franklin,  who  was  born  on  or  about  the  7th  day  of  April,  in  the  year  of 
our  Lord  1798,  until  she  should  have  attained  the  age  of  "21  years,  or  be  married 
with  the  consent  in  writing  of  the  defendants,  or  one  of  them  ;  and  from  and 
[371]  immediately  after  the  said  Helena,  otherwise  Ellen  Franklin,  should  attain  her 
said  age  of  21  years,  or  be  married  as  aforesaid,  then  upon  trust,  that  the_v  the  defen- 
dants, and  the  survivor  of  them,  should  assign  the  said  leasehold  premises,  and 
transfer  the  said  stocks  and  funds,  unto  her  the  said  Helena,  otherwise  Ellen  Franklin, 
or  stand  possessed  thereof,  and  of  the  said  books,  plate,  household  furniture,  linen, 
china,  glass  and  pictures,  and  all  other  the  personal  estate  of  the  said  William 
Franklin,  of  what  nature  or  kind  soever,  or  wheresoe\er,  in  trust,  for  her  the  said 
Helena,  otherwise  Ellen  Franklin,  her  executors,  administrators  and  assigns,  for  her 
and  their  own  use  and  benefit ;  and  upon  further  trust,  that  the  said  defendants,  and 
the  survivor  of  them,  and  the  executors,  administratois  and  assigns  of  such  survivor, 
should  fi'om  time  to  time  lay  out  and  invest  the  surplus  of  the  interest,  dividends,  or 
produce,  arising  from  the  messuage  and  respective  funds  aforesaid,  and  from  the 
residue  of  the  said  personal  estate  of  the  said  William  Franklin,  after  applying  a 
sufficient  part  for  the  maintenance,  education,  and  support  of  the  said  Helena,  other- 
wise Ellen  Franklin,  as  aforesaid,  on  government  or  real  security,  to  accumulate 
for  the  benefit  of  the  said  Helena,  otherwise  Ellen  Franklin  ;  such  accumulations  to 
be  liable  to  the  like  contingencies,  and  as  was  before  directed  respecting  the  said 
messuage,  stocks,  funds  or  premises,  out  of  which  the  said  accumulations  would  arise. 
And  the  said  indenture  contained  a  proviso,  that  it  should  be  lawful  for  the  said 
AVilliam  Franklin,  at  any  time  or  times  during  his  life,  by  any  deed  or  writ-[372]-ing 
under  his  hand  and  seal,  or  l\y  his  last  will  and  testament  in  writing,  or  by  any  codicil 
or  codicils  to  such  will,  to  be  duly  executed,  to  revoke  or  make  void,  alter  or  change, 
all  or  any  of  the  respective  trust  or  trusts  in  and  by  the  said  indenture  limited  or 
appointed  of  the  said  messuage  or  tenement,  with  the  appurtenances,  stocks  or  funds, 
dividends,  arrears  of  pension,  books,  plate,  household  furniture,  linen,  china,  glass,  and 
pictures,  and  all  other  personal  estate  whatsoever,  so  assigned  liy  the  said  William 
Frankin  as  aforesaid.  And  the  said  indenture  contained  powers  for  the  said  defen- 
dants to  appoint  other  trustees,  in  case  they  should  refuse  or  decline  to  act,  and  to. 
reimburse  themselves  their  expen.ses ;  and  also  a  clause  of  indemnity  against  such 
other  acts.  After  the  execution  of  the  above-mentioned  indenture,  the  said  William 
Franklin,  by  his  will,  bearing  date  the  l.ith  day  of  April,  in  the  year  of  our  Lord 
1813,  and  duly  executed,  reciting  the  before-mentioned  indenture,  and  the  power 
thei'ein  contained  for  revoking  or  altering  the  same,  did,  by  his  said  will,  confirm  the 
said  deed  in  all  respects,  except  where  the  same  was  altered  by  that  his  will ;  and  he 
thereby  directed  that  his  funeral  expenses,  the  expense  of  proving  his  will,  and  all  his 
just  debts,  should  be  defrayed  and  paid  out  of  the  money  which  should  belong  to 
him,  and  be  in  his  possession,  in  his  dwelling-house,  or  in  the  hands  of  his  banker,  or 
the  dividends  due  from  the  public  funds,  or  the  arrears  of  his  pension  or  allowance 
from  government,  at  the  time  of  his  decease ;  but  in  case  such  money  should  not 
prove  sufficient  for  the  said  purposes,  then  his  executors  [373]  were  to  discharge  the 
same  by  sale  or  transfer  of  three  per  cent,  consols,  or  three  per  cent,  reduced,  belong- 
ing to  him  in  the  public  funds,  or  such  parts  thereof  as  might  be  necessary  for  the 
before-named  purposes,  and  for  discharging  the  legacies  thereafter  by  him  bequeathed. 
The  said  William  Franklin  did  then,  by  his  saicl  will,  give  several  legacies  in  stock 
and  money,  to  the  amount  of  some  hundred  pounds,  and  appointed  the  defendants  his 
executors,  with  the  usual  powers  and  indemnities.  The  said  William  Franklin  died 
on  or  about  the  ISth  day  of  November  1813,  without  altering  or  revoking  his  saii] 
will ;  and  the  said  defendants  proved  the  said  will  of  the  said  William  Franklin,  in 
the  Prei'ogative  Court  of  the  Archbishop  of  Canterbury,  on  the  1.5th  Api-il  181-1:,  and 
have  taken  upon  themselves  the  burthen  of  the  execution  thereof.  At  the  time  of 
the  death  of  the  said  William  Franklin,  the  said  leasehold  messuage  or  tenement,  with 
the  appurtenances,  in  the  said  indentuie  and  will  mentioned,  remained  in  the  pos- 
session of  the  said  William  Franklin,  together  with  all  the  books,  plate,  household 
furniture,  china,  glass,  pictures,  and  effects,  mentioned  and  comprised  in  the  said 
indenture  :  and  the  sum  of  74001.  five  per  cent,  annuities,  stated  in  the  said  indenture 
to  be  7.5001.  were,  at  the  time  of  the  death  of  the  said  William  Franklin,  standing  in 
the  name  of  him  the  said  William  Franklin,  in  the  books  of  the  Governor  and  Company 


3  PRICE,  374.  THE    ATTORNEY    GENERAL    ?'.  JONES  29.3 

of  llitj  Hank  i)t  iMighuul,  and  had  not  bocii,  iior  wci'e  at  the  time  of  the  death  of  tlio 
said  William  Fiaiikliii,  transferred  to  the  said  defendants,  the  trustees  named  in  the 
said  indun-[374]-tiire,  or  either  of  them  ;  but  the  said  William  Franklin  received  the 
half-yearly  dividends  aecruing  due  thereon  during  his  life,  and  retained  the  entire 
possession,  management,  and  control  over  the  said  leasehold  premises,  and  all  other 
the  property  in  the  said  deed  mentioned,  and  also  the  custody  thereof,  from  its 
execution  until  the  time  of  his  death.  The  clear  residue  of  the  personal  estate  and 
effects  of  the  said  William  Fi'anklin,  after  payment  of  all  his  debts,  funeral  and  testa- 
mentary expenses,  and  pecuniary  legacies,  amounts  to  the  sum  of  80001 ,  which  the 
said  defendants  have  retained  for  the  benefit  of  the  .said  Helena,  otherwise  called  Ellen 
Franklin  ;  and  the  legacy-duty,  if  any  is  payal)le  thereon  to  his  said  Majesty,  amounts 
to  the  sum  of  8001.  the  said  Helena,  otherwise  Ellen  Franklin,  named  in  the  said 
indenture,  and  for  whose  benefit  the  same  is  so  retained,  being  a  stranger  in  blood  to 
the  said  William  Franklin. 

This  case  was  twice  argued  :  first  by 

Xolan,  for  the  Crown,  and 

The  Common  Serjeant,  for  the  defendant ;  and  afterwards  by 

Dauncey,  for  the  Crown,  and 

Scarlett,  contra. 

On  the  part  of  the  Crown,  it  was  argued,  that  this  mode  of  transferring  the 
pioperty  in  question,  was  [375]  intended  to  operate  as  a  mere  device  for  evading  the 
legacy  duty,  but  that  these  instruments  were  within  the  legacy  acts,  (particularly  the 
36  Geo.  III.  ch.  52,  sec.  7  *,  from  the  language  of  which  the  principal  arguments  were 
taken,)  which  had  reached  them  by  the  words  "testamentary  instrument  "being  super- 
added therein  to  the  word  "  will "  ;  obviously  with  a  view  to  meet  this  kind  of  instru- 
ment ; — that  such  a  deed  being  purely  voluntary  and  without  consideration,  and  revocable 
at  will,  would  be  wholly  void,  as  against  creditors.  The  testator  had  neither  parted  with 
the  possession  oi'  control  of  the  property  till  his  death  ;  and,  at  his  death  he  had  a 
power  of  disposing  of  the  whole  in  the  words  of  the  act ;  nor  can  these  defendants  now 
dispose  of  this  jiropcrty,  otherwise  than  as  executors.  There  was  not  even  an  inchoate 
right  in  the  grantee,  till  the  testator's  death.  And  this  is  a  much  stronger  case  than 
that  of  a  donation  causa  [376]  mortis,  made  in  a  last  illness,  in  expectation  of  death  ; 
which  would  revert,  or  rather,  not  take  effect,  if  the  donor  should  reeovei' :  3'et  that 
is  within  the  statute,  although  it  does  not  vest  by  will. 

For  the  defendants,  it  was  contended  that  the  instrument  in  question  was  not  a 
will ; — and  that  the  law  of  England  knows  no  such  thing  as  a  testamentary  instru- 
ment, and  that  those  words  in  the  section  were  meant  to  apply  to  Scotch  wills,  which 
are  called  by  that  name  If  no  will  had  been  made,  the  administrator  could  have  had 
no  right  to  the  leasehold  property  disposed  of  under  this  deed  ;  and  the  act  of  parlia- 
ment was  not  intended  to  alter  the  efl'ect  of  any  adopted  mode  of  conveyance  in  use. 

As  to  the  ipicstion  of  fraud,  besides  that  it  was  not  found  by  the  case,  there  was 
really  no  such  thing  in  the  transaction.  A  man  has  a  right  to  avoid  a  duty,  but  not 
to  evade  it.  He  may  pay  money  in  the  presence  of  a  third  person,  for  the  sake  of 
.saving  the  duty  on  receipts,  and  there  were  many  other  cases  of  the  same  sort. 

Suppose  this  will  had  not  lieen  signed,  as  required  by  the  statute,  still  this  propei'ty 
would  have  passed  by  the  deed,  and  the  trustees  might  have  maintiiined  an  ejectment 
against  the  heir ;  and  it  cannot  be  considered  a  will  for  some  purposes,  and  a  deed  for 
others.     If  this  deed  contained  no  power  of  revocation,  there  could  be  no  doubt  of  its 

*  And  be  it  further  enacted,  That  any  gift  by  any  will  or  testamentary  instrument 
of  any  person  dying  aftei'  the  passing  of  this  act,  which  shall  by  vii-tue  of  such  will 
or  testamentary  instrument  have  ellcct,  or  be  satisfied  out  of  the  personal  cst;ite  of 
such  person  so  dying,  or  out  of  any  jicrsonal  estate  which  such  person  shall  have  power 
to  ilisjiose  of  as  he  or  she  shall  think  tit,  shall  be  deemed  and  taken  to  be  a  legacy 
within  the  intent  and  meaning  of  this  act,  whether  the  same  shall  be  given  l)y  way  of 
annuity  oi-  in  any  other  form,  and  whether  the  same  shall  be  charged  only  on  such 
personal  estate,  or  chaigcd  also  on  real  estate  of  tiie  testator  or  testatrix  who  shall 
give  the  same  ;  except  so  far  as  the  same  shall  be  ])aid  or  satisfied  out  of  such  real 
estate,  in  a  due  execution  of  the  will  or  testamentary  instrument  by  which  the  same 
.shall  be  given  ;  and  every  gift  which  shall  cUcct  as  a  donation  mollis  causa  shall  also 
be  deemed  a  legacy  within  the  intent  and  meaning  of  this  act. 
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being  good  ;  for  all  the  pioperty  would  have  passed  by  it,  and  the  [377]  grantor  could 
not  have  altered  its  limitations  by  will.  But  the  power  of  revocation  does  not  destroy 
the  nature  and  eflect  of  the  deed  :  there  are  many  such  known  to  conveyaucers,  wherein 
there  is  both  a  power  of  revocation  and  a  suspension  of  its  taking  effect.  It  becomes 
irrevocable  by  the  death  of  the  party  in  whom  that  power  is  placed.  Such,  for  instance, 
would  be  the  case  of  a  settlement,  on  the  marriage  of  two  persons,  of  an  estate  on 
themselves  for  life,  with  remainder  to  children,  in  the  usual  manner  ;  if,  b}'  that  deed, 
there  was  a  power  reserved  to  the  survivor,  to  revoke  the  uses  and  alter  the  disposition 
of  the  limitations  to  the  children,  during  the  life  of  such  survivor.  Now,  such  a 
person  would  have  a  power  of  revocation  during  his  life,  and  might  alter  the  prior 
disposition  of  the  property  by  his  will ;  but  it  would  not  be,  on  that  account,  less  a 
deed,  and  would  take  effect  as  a  deed  after  his  decease.  Unless  the  testator  or  grantor 
had  in  his  life-time  revoked  the  assignment  of  the  leasehold  property  executed  by  this 
deed,  by  another  deed,  it  must  have  passed  to  the  grantee  ;  nor,  if  he  had  died  without 
a  will,  could  the  next  of  kin  have  claimed  it  against  the  grantee.  The  power  of 
revocation,  therefoi'e,  can,  in  efi'ect,  make  no  difference,  till  it  is  executed  ;  and,  if  he 
had  died  without  exercising  it,  the  trustees  need  not  have  pioved  this  deed  as  if  it 
were  a  will.  If  he  had  been  dispossessed  of  his  house,  in  his  life-time,  an  ejectment 
could  not  have  been  brought  (existing  this  deed)  liut  in  the  name  of  the  trustees. 

As  to  there  having  been  no  actual  transfer  of  the  stock  to  trustees,  that  could  make 
no  dift'ereuee  in  [378]  this  case,  as  long  as  it  was  not  otherwise  transfei'i'ed  ;  and  he 
dying  without  so  transferring  it,  it  must  go  to  them. 

[It  was  admitted  that  this  instrument  would  have  been  void,  as  against  all  persons 
having  legal  claims;  and  that  property  acquired  after  the  execution  of  the  deed,  would 
not  pass  by  it.] 

Then,  as  to  the  household  furniture,  plate,  linen,  &c.  being  limited  over.  Courts  of 
Equity  have  been  liberal  in  gi%'iug  effect  to  such  limitations,  where  the  personals  have 
been  such  as  would  improve  the  value  of  a  house  or  other  property,  to  accompany  the 
transfer  of  which,  such  pei'sonals  have  been  conveyed  :  but  if  that  latter  species  of 
property  be  incapable  of  any  such  limitation,  still  that  would  not  destroy  the  operation 
of  this  deed,  as  a  deed,  on  that  property  on  which  it  might  from  its  nature  operate. 

In  the  replies  it  was  admitted  that  a  man  might  dispose  of  his  property  in  his 
life-time  as  he  pleased,  without  its  being  liable  to  any  duty  ;  but  it  was  urged,  that  in 
this  case  the  property  had  not  been  in  fact  disposed  of  till  the  death  of  the  party,  and 
that  then  it  came  within  the  words  and  description  of  a  legacy,  "given  out  of  such 
personal  estate  as  the  person  dying  had  power  to  dispose  of  at  his  death."  As  to 
the  case  of  a  settlement,  with  power  to  make  an  appointment  by  will,  that  is  expressly 
excepted  out  of  the  act,  by  the  4.5  Ctco.  III.  ch.  28,  sec.  4  ;  and  that  exception  is  a 
legislative  declaration,  that  [379]  such  an  appointment  would  otherwise  have  been 
liaijle  to  the  duty :  and  this  is  certainly  a  much  stronger  case.  The  whole  case  was 
ultimately  put  as  one  of  mere  construction  of  the  terms  and  object  of  these  acts  of 
parliament. 

Cur.  adv.  vult. 

The  Court,  this  day,  delivered  their  opinions  seriatim. 

Richards,  Baron. — [Having  read  the  case] — Now  the  question  seems  to  me  to  be, 
whether  this  deed  of  the  25th  of  March  1813  be  to  be  considered  as  a  will,  or  other 
testamentary  instrument,  of  Mr.  Franklin  ?  As  to  the  other  paper  stated  in  the 
verdict,  that  is  beyond  all  doubt  a  will,  and  in  the  regular  form  of  a  will.  These  two 
instruments  are  now  brought  before  the  Court ;  and  the  inquiiy  will  also  be  extended, 
— if  there  should  be  any  doubt  about  the  first  instrument  being  a  testamentary  instru- 
ment,— to  the  consideration,  whether  the  two  instruments,  connected  together  as  they 
are,  are  not  to  be  regarded  as  a  testamentary  instrument,  under  which  this  provision 
is  made  in  the  nature  of  a  legacy,  as  it  is  stated.  I  am  of  opinion  that  this  deed  itself 
is  now  to  be  considered  as  a  testamentary  instrument.  The  Court  is  driven  to  the 
necessity  of  deciding  that  point,  though  it  is  not  usually  in  the  habit  of  entertaining 
questions  of  that  kind,  the  Spiritual  Court  being  the  proper  forum  for  that  purpose  ; 
but  as  it  appears  in  a  great  number  of  cases  throughout  the  books,  other  Courts  must 
sometimes  necessarily  decide  that  question,  when  it  [380]  comes  before  them,  and 
say  whether  papers  are  testamentary  or  not,  which  we,  who  have  no  power  to  drive 
the  parties  to  the  Spiritual  Court,  must  decide  according  to  the  best  of  our  judgment. 
Now  this  indenture  is  made  without  what  we  may  truly  call  any  fair  consideration, 
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for  it  is  obviously  merely  nominal ;  and  the  Court  is  bound  to  notice  the  distinction 
between  a  real  and  a  nominal  consideration.  It  is  a  voluntary  deed  :  for  the  considera- 
tion not  being  valuable,  does  not  make  it  otherwise.  On  that  subject  it  is  impossible 
to  form  any  doubt,  and  therefore  it  mu.st  be  taken  to  be  perfectly  voluntary.  The 
maker  of  the  deed  keeps  it  in  his  own  possession.  It  is  stated  in  the  verdict,  it  is 
true,  that  the  deed  was  sealed  and  delivered  ;  but  it  is  clear  what  the  meaning  of  that 
is, — that  it  was  sealed  and  delivered  for  the  purpose,  merely,  of  making  it  a  deed  :  not 
delivei'ed  to  the  parties  in  whose  fa^'our,  for  the  lienefit  of  the  infant,  the  deed  seems 
to  have  been  made  ;  for  it  is  stated  by  the  jury,  that  the  grantor  had  kept  the  deed 
in  his  own  possession  down  to  the  time  of  his  death  ;  he  never  transferred  the  stock, 
and  took  no  measures  to  clothe  the  trustees  with  any  control  or  authority  over  it,  or 
to  invest  them  with  any  part  of  the  property.  He  received  the  dividends ;  he  might 
have  sold  the  stock  whenever  he  should  have  thought  fit.  The  deed  was  in  his 
custody  :  the  trustees  do  not  even  seem  to  have  known  any  thing  of  it,  and  it  appears 
to  have  been  purely  a  deed  made  in  eft'ect  only  between  him  and  himself.  He  there- 
fore continued,  in  point  of  law,  as  the  juiy  find  in  point  of  fact,  in  complete  possession 
management,  and  [381]  control  of  all  the  property  which  is  mentioned  in  this  instru- 
ment ;  and  nothing  was  to  take  it  from  him  but  his  death,  if  he  chose  to  die  without 
disposing  of  it  in  the  way  in  which  he  had  still  a  right  to  dispose  of  it.  It  was 
therefore,  in  all  respects,  testamentary,  so  far  as  the  complete  possession  of  it  during 
his  life-time,  and  that  possession  being  to  be  transferred  .after  his  death,  goes.  It 
seems  to  me  to  be  as  completely  testamentary  as  if  he  had  made  a  will  to  be  ambulatory 
till  his  death,  and  then  to  vest  his  property  in  the  way  intended  by  this  instrument. 
The  instrument  is  right  in  point  of  form,  and  trustees  are  interposed ;  but  there  is  no 
doubt  that  the  Court  is  bound  to  look,  not  merely  to  the  form  of  the  thing,  but  the 
substance.  Then  is  not  this  an  instrument,  in  point  of  substance,  which  reserves  to 
this  party  the  total  command  and  control  of  the  property  down  to  the  time  of  his 
death  ;  and  does  it  not  begin  then,  and  then  only,  to  operate,  just  as  a  will  would 
operate?  It  seems,  therefore,  to  carry  with  it  every  mark  of  being  testamentary  ;  and 
is  so  in  effect,  as  much  as  an}'  testament,  in  m}'  opinion,  would  ha\'o  been. 

There  is  a  case  riecided  by  Sir  .lohn  Xicholi,  wliich  may  be  found  in  Dr.  Philli- 
more's  Reports,  just  published,  which  it  may  be  useful  to  refer  to  on  this  (juestion. 
It  is  the  case  of  Thornld  v.  Thimild  (vol.  i.  p.  1),  where  an  instrument,  in  the  form  of  a 
deed  of  gift,  was  admitted  to  probate.  I  do  not  cite  it  as  an  authority  entirely  in 
point,  but  as  fixing  the  principle  throughout  on  which  this  ca.se  should  be  decided.  I 
will  not  therefore  trouble  the  Court  [382]  with  more  of  that  case,  but  shall  only  refer 
to  it.  There  are,  besides,  many  cases  where  deeds  are  considered  testamentiiry,  and 
have  been  acted  on  accordingly,  and  probate  granted  of  them  when  application  was 
made  to  the  Ecclesiastical  Couit.  There  is  this  distinction  in  the  case  which  I  have 
just  cited,  that  there  there  were  no  trustees  named  ;  but  the  learned  judge,  in  his 
decision,  stated,  and  indeed  common  sense  so  dictates,  that  when  you  look  into 
transactions  of  this  sort,  you  must  look  to  the  substance,  and  not  the  mere  form. 
Now  if  it  is  once  admitted  that,  if  there  were  no  trustees  here,  the  act  would  bo 
tesUvnicntai-y,  as  those  cases  decide,  surely  you  will  not  suiter  a  person  to  escape  the 
law,  and  that  by  his  own  act,  by  the  foi'mality  of  introducing  trustees  who  are  of  no 
use  during  his  life,  while  he  keeps  all  the  property,  and  retains  the  control  of  it,  and 
the  trustees  know  nothing  of  it ;  at  least  nothing  of  the  sort  is  found  by  the  verdict. 

After  this  he  makes  his  will,  and  he  incoiporates  with  it  this  deed,  as  it  seems  to 
me.  lie  icfcrs  to  the  deed  in  it:  he  there  states,  that  he  has  a  power  to  revoke  tho 
deed  ;  he  confirms  it,  however,  except  so  far  as  he  revokes  it:  he  alters  it,  by  giving 
some  legacies,  and  he  confii'ms  the  rest.  If  he  then  gave  the  leg.acy  anew  to  this  lady, 
it  would  have  passed  under  the  will.  It  is  ultimately  under  the  terms  of  the  will 
that  he  confeis  a  testamentary  benefit  on  her:  and  thoieforc  it  seems  to  me,  that 
these  two  instruments  may  be  fairly  considered  together  But  I  think  the  (rue 
question  arises  upon  the  deed  itself.  Now  I  ;idmit,  if  a  will  had  not  Ix'cn  made,  tho 
tenor  of  the  deed  must  ha\e  lieen  attended  to  ;  and  tlie  proiicrty  [383]  nuist  have 
gone  accordingly  ;  but  as  it  is,  it  must  go  in  the  natiu'e  of  a  testimcntary  disposition 
made  bj'  Mr.  Franklin.  That  l)eing  the  opinion  I  had  at  first  entertained,  I  am,  .after 
a  good  deal  of  consideration  uiron  the  subject,  of  the  same  ojjinion,  and  think  that 
this  paper  is  to  be  considered  a  testamentary  paper  ;  or  that,  in  all  events,  the  two 
together  are  testamentary ;  and  therefore,  that  the  duty  claimed  has  attached  :  and 
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I  take  no  shame  to  myself  in  confessing  that  I  have  altered  my  former  opinion  u])on 
the  sul)jeet  '. 

Wood,  Baron.  I  am  sorry  I  cannot  agree  in  the  opinion  already  delivered.  I 
think  the  question  is,  as  has  been  properly  stated,  Whether  the  indenture  set  out  in 
the  verdict  can  be  deemed  a  will  or  testamentary  instrument,  within  the  meaning  of 
those  Acts  which  impose  the  duty  on  legacies  I  Then  we  must  inquire  what  is  the 
meaning  of  "will  or  testamentary  instrument"  there,  and  why  those  latter  terms  are 
used  in  this  clause  of  the  act.  Now  it  appears  to  me  they  have  been  used  for  the 
purpose  of  including  in  its  pr'ovisions  any  informal  instrument  which  might  still  be  in 
effect  a  will ;  for  a  will,  properly  speaking,  is  not  complete,  unless  there  be  executor's 
appointed  ;  but  yet  ther-e  may  be  instruments  which  do  not  appoint  executors,  which 
may  notwithstanding  still  be  considered  testamentary  irrstruments.  It  may  also  have 
r'elation  to  Scotland,  wher'e  the  ter'm  "  testamentary  instrument "  is  used  instead  of 
will.  I  agr-ee  that  there  are  marry  irregular  instruments  which  have  been  deemed 
testamerrtary,  [384]  although  they  have  beerr,  in  point  of  form,  something  like  deeds : 
but  1  believe  there  is  iro  instance  to  be  fourrd,  where  an  instrument  pr'operly  made,  in 
due  technical  form,  and  which  carr  take  effect  as  a  deed,  has  been  considered  as  testa- 
mentar-y.  I  believe  the  cases  on  this  subject,  which  have  been  published  irr  Dr. 
Phillimore's  late  Reports,  are  all  uporr  paper-s  which  could  not  operate  as  deeds.  You 
will  tirrd  many  irrstarrces  where  the  instrument  has  been  in  the  natur-c  of  a  bill  of  sale, 
but  ther'e  have  been  rro  parties  to  it,  wherefore  that  never  could  operate  as  a  deed  ; 
arrd  therefore,  r'ather  than  it  should  have  no  effect  at  all,  it  has  been  corrsidered  a 
testamerrtary  instrumeirt.  But  is  that  the  case  here  I  This  is  the  case  of  a  deed 
regular-ly  arrd  duly  executed.  It  has  all  the  r-ei(uisites  to  constitute  a  deed.  It  is  an 
inderrture,  arrd  a  will  is  never  an  irrdentur-e.  It  is  betweerr  parties  ;  there  is  the 
grantor,  or  the  bargainor,  on  the  one  part,  and  the  ti'ustees,  or  bargairrees,  on  the 
other  part.  There  is  a  pecuniary  consideration,  which  is  necessary,  perhaps,  to  give 
it  eflFect,  for-  although  it  is  merely  nominal,  yet  it  is  so  far  substantial  that  it  is  neces- 
sary to  give  effect  to  the  deed  ;  and  it  does  give  effect  to  it  as  a  deed.  There  are  the 
wor'ds  "gr'arrt,  bar-gain,  sell,  transfer,  and  set  over;"  those  are  not  words  used  in  a 
will.  Then  there  is  a  grant  of  leasehold  property,  arrd  it  is  "  to  hold  for  and  dur-irrg 
the  tenii  of  the  lease."  There  is  a  grant  afterwar-ds  of  all  the  goods,  chattels,  arrd 
personal  estate,  not  orrly  which  he  has  therr,  but  which  he  shall  have  at  the  time  of 
his  death.  I  agr-ee  that  this  deed  cannot  oper-ate  with  respect  to  arry  thing  but  that 
which  he  was  possessed  of  wheir  [385]  he  made  it ;  for  if  he  after-war-ds  acquired 
property,  it  would  rrot  pass  :  but  would  that  make  any  diff'er-errce  in  the  denomirration 
to  be  put  on  the  instrument  itself  ?  Many  deeds  may  operate  in  orre  respect,  and  not 
in  Hirother.  This  is  orre  of  those  ;  but  it  is  a  deed,  arrd  will  h-ive  oper-ation  as  to  that 
which  the  grantor  was  possessed  of  at  the  time  he  made  the  deed. 

Then  some  stress  has  been  laid  on  this,  that  one  of  the  trusts  is, — that  it  is  given 
to  the  tr-ustees  for  the  use  of  the  grantor  durirrg  the  term  of  his  life ;  and  that  there 
is  also  a  proviso  of  revocation,  « ith  a  power  of  appointing  new  trustees.  But  all 
these  thirrgs  make  no  ditfererrce  with  respect  to  its  being,  or  not  beiirg,  a  deed  :  if  it 
had  not  had  that  power  of  r-evocatiou,  it  would  have  beerr  absolute  ;  but  having  it,  it 
is  equ;tlly  a  deed,  only  it  has  a  power  of  r-evocatiorr,  which  is  arr  extremely  common 
thing  in  instrumerrts  of  this  sort. 

It  •  then  said  that  it  must  be  a  will,  because,  in  a  subsequent  will  which  the 
testaior  makes,  he  takes  irotice  of  it,  arrd  corrffnirs  it.  But  can  such  a  confirmation 
make  an\'  ditt'ererrce?  Carr  that  alter  the  nature  of  it?  It  gives  rro  additional  force 
to  it  whatever.  Arrd  how  the  confirmation  bj-  will  of  a  deed  can  convert  the  deed 
itself  into  a  will,  I  carrrrot  corrceive. 

Now  let  me  suppose  that  there  was  no  power  of  revocation  ;  would  it  not  have 
been  a  good  arrd  valid  deed!  Would  any  man  contend  that  that  could  be  a  will 
or  testamentary  irrstrumerrt  which  is,  in  point  of  form  and  substance,  a  deed,  and 
which  must  [386]  operate  as  a  deed  ?  It  could  not  be  proved  irr  the  Ecclesiastical 
Courts,  because  it  would  rrot  be  a  subject  within  their  jurisdictiorr.  Their  let  me 
suppose,  that  after  this  deed  (ther-e  being  rro  power  of  revocation  in  it,  or  to  make 
alter-atioirs  of  the  uses  of  the  deed)  the  party  had  made  a  will,  disposing  of  the  pr-operty 

»  His  Lordship,  on  this  case  being  laid  before  him  when  at  the  bar-,  had  inclined 

to  the  contr-ary  opirrioir. 
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dilleieiilly  ;  th:il  will  woulil  not  avail  against  the  deed  :  but  the  deed,  notwithstanding 
the  alteration  by  will,  if  he  had  not  reserved  the  power,  would  prevail  against  the 
will.  That  shews,  pretty  cleaily,  that  it  is  a  deed  and  not  a  will.  If,  on  the  other 
hand,  he  had  made  a  will,  and  then  had  made  another  will,  the  second  would  have 
been  a  revocation  of  the  first  will  ;  but  here,  if  he  had  made  a  second  deed,  contrary 
to  the  first  deed,  the  first  deed  would  prevail  against  the  second,  if  he  had  reserved 
no  power  to  alter  the  trusts  of  the  deed  by  a  subsequent  instrument. 

In  this  case,  there  is  no  doubt  that  the  legal  estate  passed  from  him  in  his  life- 
time. Now  is  there  any  case  where  a  legal  estate  passed  by  a  will  in  the  life-time  of 
the  testator  '.  This  was  a  deed  which  passed  the  legal  inierest  in  the  personal  chattels 
which  he  was  then  possessed  of ;  it  would  not  pass  choses  in  action,  in  law,  but  it 
would  pass  the  leasehold  property.  There  are  also  pictures,  furniture  and  plate,  and 
the  legal  interest  in  those  must  have  passed.  If  an  ejectment  were  to  be  brought  to 
recover  the  yjossession  of  the  leasehold  premises,  it  must  be  in  the  name  i;f  the 
trustees  ;  for  the  legal  interest  was  vested  in  them.  It  happens  in  this  case  that  he 
has  appointed  his  tiustees  to  be  his  executors  ;  and  therefore  they  have  two 
characters  ;  but,  I  take  it,  if  they  were  to  bring  an  ejectment,  it  must  be  in  the 
character  of  trustees,  and  [387]  not  as  executors ;  because  the  interest  is  in  them  in 
that  original  character,  and  they  take  nothing  by  the  will  in  the  leasehold  estate. 
And  if  the  will  had  appointed  other  persons  executors,  still  every  thing  that  passed 
by  the  deed  must  have  been  recovered  in  ejectment  by  the  trustees  :  it  is  therefore  a 
complete  deed,  and  has  nothing  in  it  testamentary. 

Then  some  stress  has  been  laid  upon  the  7th  section  of  this  statute,  which  has  these 
words  in  it:  "That  any  gift,  by  any  will  or  testamentary  instrument  of  any  person 
dying  after  the  passing  of  this  act,  which  shall  by  virtue  of  such  will  or  testamentary 
instiument  have  effect,  or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,  or  out  of  any  personal  estate  which  such  person  shall  have  power  to  dispose  of 
as  he  or  she  shall  think  fit,  shall  be  deemed  and  taken  to  be  a  legacy."  That  w'as 
introduced  for  the  purpose  of  meeting  the  kind  of  case  w^hich  frequently  occurs,  where 
a  person  may  have  an  absolute  power  of  disposing  of  property,  which  cannot  be  called 
his  pei'sonal  estate.  He  may  have  a  powei'  given  him  to  dispose  of  property  which 
is  not  his  own,  by  will  or  deed  ;  and  if  he  has  a  power  to  dispose  of  it  as  he  pleases, 
it  is  still  his  property  for  that  puipose. 

Now,  it  is  true,  that  in  this  deed  or  instrument  he  has  reserved  to  himself  a  power 
of  altering  any  of  the  trusts  contained  in  the  deed  ;  and  so  far  as  he  has  done  that  by 
his  will,  he  certainly  falls  within  this  clause  of  the  act  of  parliament.  The  deed  most 
undoubtedly  gives  him  a  power  of  doing  it ;  and  so  far  as  he  has  done  it  the  legacj'- 
duty  [388]  will  attach  upon  it.  I  have  no  doubt  upon  that.  And  it  is  stated  by  this 
verdict,  "  that  the  said  William  Franklin  did  then  by  his  will,  give  several  legacies 
in  stock  and  money  to  the  amount  of  some  hundred  pouTids,  and  appointed  the  said 
Thomas  Jones  and  Patrick  Baitlett  his  e-xeeutois."  Therefore,  such  legacies  ;is  he  h;is 
given  in  stock  oi'  money,  most  undoulitedly,  I  apprehenil,  will  be  subject  to  the  legacy- 
duty  :  and  they  will  be  subject  to  the  legacy-duty  under  the  Ttli  section  of  the  act, 
because  they  are  given  out  of  a  fund  which  ho  had  a  power  to  dispose  of.  Hut  with 
respect  to  that  which  is  only  alieetcd  by  the  deed  itself,  I  apprehend  no  such  duty 
Ciui  attach. 

Now,  supposing  that,  instead  of  making  this  new  appoiiitinent  or  giving  these 
legacies  by  will,  he  had  done  it  by  deed  ;  for  lie  may  alter  the  deed  by  a  deed,  in  his 
life-time,  or  l)y  any  will  to  be  by  him  made  :  supjwse  he  had  in  his  life-time  made  this 
alteration, — had  done  in  his  life-time  by  deed,  what  he  has  done  by  his  will, — could 
it  be  contended  that  there  would  be  any  thing  testamentary  in  that  (  Yet  the  whole 
would  then  have  reference  to  a  deed.  Then  how  does  the  will  make  a  diH'erenco  in 
the  deed  !  It  makes  this  diti'erence  merely, — that  it  operates  as  a  will  upon  that  which 
he  has  so  disposed  of  ;  and  therefore  the  legacies  which  he  has  given  i)y  it  will  be  lial)le 
to  the  duty. 

It  was  argued  that  this  was  a  fraud,  because  it  was  <lone  with  an  intent  to  avoid 
the  legacy-duty.  And  probably  ii  was  ilone  with  that  view;  but  that  was  no  fraud, 
that  I  know  of.  There  are  two  ways  [389]  of  doing  it;  a  man  may,  b}'  deed  in  his 
lite-time,  dispose  of  his  property,  reserving  the  use  of  it  to  himself  for  life,  and  after 
his  death  direct  it  to  go  to  his  children,  or  such  persons  as  lie  may  think  proper  ;  or 
he  may  do  the  same  thing  by  making  a  will ;  but  he  is  not  obliged  to  prefer  cither 
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mode  to  the  other ;  he  may  choose  which  mode  he  pleases,  the  law  leaves  it  to  his 
option.  He  may  say,  I  will  not  do  it  by  will,  I  will  do  it  by  deed  :  I  will  do  it  by 
deed,  because  I  shall  onlj'  have  the  stamp  to  pay  for  ;  and  not  by  will,  because  it  will 
be  subject  to  a  large  legacy-duty  which  will  attach  upon  it,  and  which  my  legatee  will 
be  bound  to  pay.  He  has  a  right  to  do  so ;  he  has  a  i-ight  to  make  his  election.  If 
you  can  shew  any  law  which  says,  that  where  there  are  two  ways  of  doing  a  thing, 
the  person  shall  do  it  in  the  most  beneficial  way  to  the  revenue,  vou  will  effect  some- 
thing. But  there  is  no  law  that  so  fetters  any  man  as  to  his  property  ;  he  may  dispose 
of  it  by  deed,  confessedly  to  avoid  the  legacy-duty,  which,  if  it  were  done  by  will, 
it  would  be  subject  to,  but  that  is  no  fraud.  If  it  is  a  defect  in  the  law,  it  must 
be  remedied  by  the  legislature  ;  but  we  must  decide  upon  the  law  as  it  stands. 
When  the  tax  was  laid  on  hair-powder,  the  people  ceased  to  wear  it.  Could  you  say 
that  that  was  a  fraud,  and  that  therefore  they  must  pay  the  tax  whether  they  will 
wear  powder  or  not  ?  It  would  be  monsti'ous  ;  it  goes  to  such  an  extent  that  there 
would  be  no  end  to  it.  It  was  no  fraud  in  this  testator  to  take  the  course  most  bene- 
ficial to  himself,  though  less  so  to  the  revenue ;  it  was  a  matter  of  prudence  in  him, 
but  it  M'as  no  fraud.  Therefore  I  do  not  think  myself  warranted  in  making  a  forced 
and  strained  construc-[390]-tion,  contrary  to  the  real  meaning  and  import  of  the 
words,  to  extend  this  act  to  a  disposition  of  property  effected  by  deed,  when  the  act 
speaks  only  of  a  will  or  testamentary  instrument.  As  to  one  part  of  the  claim,  I  think 
some  porton  of  the  property  bequeathed  is  liable  to  legacy-duty  ;  but  as  this  is  an 
entire  verdict,  the  judgment  ought  to  be  given  for  the  defendant,  unless  there  be  a 
venire  facias  awarded,  to  ascertain  how  much  of  that  which  he  had  a  power  to  dispose 
of  is  liable  to  the  duty. 

Graham,  Baron.  I  take  it,  the  short  (juestion  in  this  case  is.  Whether  the  instru- 
ment, which  is  the  subject  of  this  special  verdict,  is  or  is  not,  a  testamentary  instru- 
ment ?  I  had  thought,  in  the  course  of  the  argument,  that  the  clause  my  learned 
lirothei'  Wood  has  referred  to  furnished  a  strong  argument  in  favour  of  the  demand 
of  the  Crown,  from  the  manner  in  which  it  is  penned  ;  but  I  shall  not  occupy  the  time 
of  the  Court  in  observing  on  the  ambiguity  of  that  language,  because  I  concur  with 
my  learned  brother  Wood,  perfectly,  in  thinking  that  the  disposition  there  spoken  of 
out  of  personal  estate  over  which  the  party  has  a  disposing  power,  is  confined  to  a 
disposition  by  will  or  testamentary  instrument ;  and  therefore  the  question  recurs  to 
that  which  I  have  ventui-ed  to  state  it  to  be. 

Now,  therefore,  in  order  to  judge  whether  this  is  a  testamentary  instrument,  we 
are  obliged  to  borrow  the  knowledge  on  the  subject  which  belongs  to  another  juris- 
diction ;  but  where  an  act  uses  expressions  of  this  sort,  and  the  Court  have  no  power 
of  directing  the  parties  to  resort  to  the  proper  [391]  jurisdiction,  it  becomes  a  necessary 
part  of  our  duty  to  construe  the  act  as  it  is  framed  by  the  legislature  ;  and  we  therefore 
must  say  whether  this  is,  or  is  not,  a  testamentary  instrument. 

Now,  in  the  first  place,  without  occupying  a  great  deal  of  the  time  of  the  Court, 
I  think  the  proper  way  of  considering  this  is  to  consider  what  is  a  testament, — what 
is  the  nature  of  that  instrument  which  the  law  calls  a  testament  or  will ;  and  then  to 
see  the  natuie  of  this  instrument  before  us,  and  what  is  the  operation  of  both.  It  is 
perfect!}'  well  known  that  the  Ecclesiastical  Courts  have  taken  their  ideas  on  testa- 
ments from  the  civil  law  ;  and  there  is  one  principle  which  pervades  all  the  doctrines 
on  the  subject.  A  will  is  described  bj'  the  Digest  in  this  way  ;  it  is  "  voluntatis  nostr;e 
justa  sententia  de  eo  quod  quis  post  mortem  suam  fieri  velit."  Blackstone,  in  his 
second  Commentary,  cap.  3'2,  in  explaining  these  words,  describes  them  to  mean — 
"the  legal  declaration  of  a  man's  intentions,  which  he  wills  to  be  performed  after  his 
death.  It  is  called  sententia,"  he  says,  "  to  denote  the  circumspection  and  prudence 
with  which  it  is  supposed  to  be  made  ;  it  is  voluntatis  nostrte  sententia,  because  its 
efficacy  depends  on  its  declaring  the  testatoi''s  intention  ;  it  is  justa  sententia,  that  is, 
drawn,  attested,  and  published,  with  all  due  solemnities  and  forms  of  law  ;  it  is  de  eo 
quod  quis  post  mortem  suam  fieri  velit,  because  a  testament  is  of  no  force  till  after 
the  death  of  the  testator."  Thus,  therefore,  we  see  that  in  order  to  constitute  the 
essence  of  a  will,  it  must  be  an  instrument  which  a  man  voluntarily  makes  ;  it  is  an 
expression  [392]  of  his  will,  and  it  is  an  expres.sion  of  his  will  touching  the  disposition 
of  his  property  at  the  time  of  his  death,  and  only  at  the  time  of  his  death.  Now 
when  we  consider  the  instrument  before  us,  does  it,  or  does  it  not  fall  in,  in  substance, 
with  this  definition  of   what  is    a  will .'     I   do  not  want   to    have   recourse  to    the 
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authority  of  Thorold  v.  'ih-jrohl  to  establish  that  yuu  arc  lo  look  to  the  substauee,  and 
not  to  the  form  ;  for  no  man  in  preparing  such  an  instiument,  by  calling  it  a  deed, 
can  give  it  the  efiect  of  a  deed,  if  eti'ectively  and  substantively  it  is  not  so  in  its 
operation. 

Now,  what  is  the  disjjosition  which  this  gentleman  makes  on  the  2-5th  of  March 
18131  It  is  immaterial  to  go  into  his  intention,  because  I  do  not  found  my  idea  on 
his  intention  to  avoid  the  duty;  the  question  is,  whether  he  has  done  it  in  this  way. 
He  sets  about  this  instrument,  to  give  it  that  efiect  which  he  has,  by  a  formal  will, 
confirmed  on  a  subsequent  occasion  ;  and  the  special  verdict  states  the  will  to  have 
been  signed  by  him  short  of  a  month  afterwards.  Now  what  does  this  instalment  do  ] 
I  most  perfectly  and  entirely  agree  with  my  learned  brother  Wood,  that  if  this  instru- 
ment leally  did  effectively  dispose  of  any  part  of  his  property  duiing  his  life,  it  has 
the  operation  of  a  deed ;  but  I  say  that  any  man  looking  at,  and  reading  this  instru- 
ment, must  be  perfectl}'  convinced,  not  only  that  he  had  no  intention  of  parting  with 
his  property  during  his  life,  but  that  he  has  guarded  against  any  possible  interruption 
of  his  own  enjoyment.  Then  he  is  in  the  situation  of  a  man  who  has  made  his  will. 
When  it  is  urged  that  it  would  [393]  be  good  without  a  power  of  revocation,  I  agree 
to  it,  because  that  would  take  away  the  chai'acter  of  a  will :  but  having  a  power  of 
revocation,  he  reserves  to  himself  a  power  to  annihilate  it  by  a  slip  of  paper,  to  which 
he  may  sign  his  name,  and  he  nia\'  do  it  without  a  witness.  I  say,  therefore,  under 
these  circumstances,  he  has  left  himself  absolute  and  complete  owner  of  the  estate. 

But  it  is  argued, — and  that  is  an  argument  arising  on  the  face  of  the  instrument, 
— that  he  has  put  the  legal  estate  out  of  himself,  because  there  are  trustees,  and  he 
has  assigned  it  to  them  ;  and  he  certainly  has  nominally  assigned  75001.  stock  to  them, 
lie  has  assigned  it  in  one  sense,  but  has  he  efl'ectively  done  it?  .So  little  has  he  done 
it,  he  had  not  ti'ansferred  the  stock ;  he  had  not  acquainted  the  trustees  that  he  had 
executed  such  an  instrument ;  he  had  not,  in  an  absolute  way,  executed  it  by  delivering 
it,  foi'  he  had  not  given  it  to  the  parties.  I  do  not  wish  to  borrow  any  thing  weak  in 
point  of  argument,  but  let  me  suppose  that  he  had  sealed  and  delivered  the  deed  in 
his  own  closet,  and  kept  it  in  his  pocket,  without  communicating  it  to  the  parties. 
Now,  though  I  do  not  mean  to  contend  that  that  might  not  operate  asadeliverv  ;  for 
if  there  were  no  circumstances  to  shew  that  it  was  delivered  conditionally,  it  might  bo 
a  delivery  ;  yet  what  woidd  be  the  effective  purpose  of  it  as  it  regards  the  grantor  !  The 
legal  est.-ite  would  be  in  the  trustees  ;  an  ejectment  might  be  brought  by  the  trustees  ; 
but  could  it  1)C  endured  that  the  trustees  should  biing  an  ejectment  against  the  cestui 
(jue  trust  ]  They  are  still,  in  fact,  to  hold  it  for  his  benefit,  and  he  is  to  receive  the 
dividends,  and  [394]  rents,  and  profits ;  how  could  he  be  turned  out  then  1  He  is 
therefore  substantially  the  owner  of  the  estate  up  to  the  last  moment  of  his  life. 

Look,  in  another  respect,  to  the  intention  of  the  party.  Does  he  mean  to  jiart 
with  his  leasehold  estate  during  his  life?  Does  he  mean,  that  if  he  has  any  inten- 
tion lo  sell  it,  or  to  sell  the  ToOIJl.,  as  it  should  be  thought  fit,  that  he  shall  not  have 
power  to  do  it  ?  On  the  contiary,  he  reserves  to  himself  the  power  of  doing  it  with  a 
single  word,  as  I  have  stated,  and  1  cannot  put  it  stionger.  lie  has  a  power  to  do  it, 
not  only  by  will,  Ijut  Ijy  a  codicil :  he  has  nothing  to  do  l)Ut  to  endorse  on  the  deed, 
— "  I  revoke  this  deed," — and  sign  his  name,  and  there  is  an  end  to  the  deed  ;  anil 
no  in)[)cdiment  is  put  in  the  way  of  his  .so  dis[)osing  of  this  properly.  Hut  it  is  clear 
that  he  never  meant  etl'cctively  lo  dispose  of  the  ])roperly,  when,  uno  Hatu,  he  has 
given  to  the  trustees  the  stock  and  leasehold  estate,  and  he  has  given  them  that  which 
he  could  not  give  without  a  will ;  he  has  given  his  plate,  his  books,  his  furniture,  .and  his 
pictures,  and  all  othei'  his  personal  estate  whatsoever,  and  wheresoever,  which  he  may 
be  possessed  of  at  the  time  of  his  death,  by  a  deed  of  gift.  That  carniot  be  in  point 
of  law  ;  therefore  it  is  clear  he  was  not  about  any  .serious  present  dis|)osition  of  his 
pro])erty.  If  he  meaTit  it  to  l)e  a  tian.saction  inter  vivos,  he  must  have  selected  the 
articles  at  the  time,  and  specify  all  the  articles  :  therefore  it  is  plain  he  did  not  me.in 
to  convey  any  thing  to  them  at  that  time,  or  to  part  with  a  single  iota  of  the  jiropertv 
till  his  death.  Then  how  is  it  to  be  contended  thai  he  did  not  remain  in  possession 
of,  or  had  the  power  of  dis-[395]  posing  of  that  ])roperty,  which  he  ])urports,  in  form 
.and  shew,  lo  convey  by  this  deed  ;  and  what  has  he  done  more  than  this, — I  voluntarily 
do  as  I  would  by  my  will  ;  I  <lcclare  this  lo  be  my  will,  that  is,  that  the  ])ro))erty  shoulil 
go  so  and  so.  That  is  a  will  ;  anil  therefore  I  do  not  feel  nuieh  the  ditliculty  of  tho 
departure  of  the  legal  estate.      At  this  day,  lo  be  sure,  if  he  had  never  revoked  it,  it 


3U0  THE    ATTORNEY    GENERAL   V.  JONES  3  PRICE,  396. 

might  operate  as  ;t  deed,  because  that  would  have  changed  its  complexion.  He  would 
have  given  it  a  new  charactei'  by  not  oxeici.'iing  the  power  of  revocation  ;  but  '.vhen  he 
has  revoked  it,  he  sees  the  necessity  there  is  to  make  a  more  particular  determination 
with  regard  to  the  property  disposed  of,  w-hen  he  has  annexed  a  will  to  it.  The  legal 
estate  continues  in  the  trustees ;  but  does  it  continue  in  them  by  virtue  of  the  deed 
as  a  deed,  or  by  virtue  of  this  instrument  as  a  testamentary  instrument  1  I  say,  it  is 
a  testamentary  insti'umeut ;  and  at  this  day,  taking  it  to  be  a  testamentary  iustniment, 
they  are  possessed  of  the  legal  estate  (independently  of  their  character  of  trustees)  as 
executors.  Therefore  I  think  it  is  clear  that  this  is  essentially  and  substantially  the 
will  of  the  party.  And  I  was  much  influenced  by  that  part  of  the  argument  of  my 
learned  bi-other  Itiehards, — that  the  confirmatory  part  of  the  testamentary  paper  has 
;i  strong  operation  to  cast  the  character  of  a  will  over  every  part  of  the  deed  ;  because 
we  know  that  a  confirmation  of  a  deed  is  of  itself  a  substantive  conveyance  ;  it  passes 
the  estate  out  of  the  person  confirming  the  prior  instrument,  and  that  maj'  be  done 
as  well  by  a  will  as  a  deed,  and  that  is  a  mode  of  conveyance  of  land.  That  being 
the  case,  when  he  finds  it  necessary  to  confirm  this  [396]  by  his  will,  (which  was 
necessary,  as  a  part  of  his  property  was  fluctuating,)  when  he  confirms  that,  I  do  not 
think  it  is  straining  the  argument  to  say,  that  he  confirmed  the  whole  of  this  instrument, 
and  gave  it  a  final  operation  by  that  will.  But  1  do  not  wish  to  rely  so  mucli  upon 
that  part  of  the  case.  The  main  point  is,  that  it  is  in  substance  a  will,  and  in  form 
and  name  only  a  deed.  Upon  these  grounds  I  think  that  the  sura  of  money  so  given 
is  subject  to  the  legacy -duty. 

Thomson,  Chief  Baron.  I  shall  be  very  short,  because  I  do  not  think  much  longer 
time  is  necessary  than  has  been  already  spent  in  discussing  this  question  ;  and  if  it  were, 
it  would  require  more  strength  than  I  at  present  possess.  The  true  question  is,  certainly, 
whether  this  insti'ument  is  to  be  taken  as  a  deed,  or  as  a  testamentary  act.  If  it  is  to 
lie  taken  as  a  testamentary  instrument,  it  is  clear  that  the  legacy-duty  has  attached 
upon  this  property,  so  far  as  it  is  given  to  this  lady  ;  and  it  has  attached  to  the  whole 
estate  for  which  it  is  claimed,  namely,  the  sum  of  iSUOOl.  for  that  is  the  residue  retained 
for  her  after  payment  of  all  the  testator's  debts  and  legacies.  So  that  it  does  not  seem 
to  be  entangled  with  what,  without  doubt,  it  might  have  been, — how  much  is  claimed 
as  to  legacies  given  by  the  will,  or  how  much  in  respect  of  the  money  this  lady  is 
entitled  to  by  the  deed, — because  the  short  and  only  question  is,  under  what  right 
she  takes  the  whole  of  this  money. 

Now  here  is  first  an  instrument  which  purports,  by  the  foi'm  of  it,  to  be  a  deed  ; 
it  bears  the  name  of  an  indenture,  and  is  made  by  a  person  who  may  be  called  testator 
or  grantor.  For  the  present,  we  will  [397]  call  him  grantor,  while  we  talk  of  this 
instrument.  He  conveys,  for  a  nonunal  consideration,  to  two  trustees,  who  are  parties 
to  the  deed,  in  general  terms,  first,  a  leasehold  estate,  of  which  he  is  possessed  ;  and, 
after  that,  he  assigns  to  them  his  government  stock,  which  he  .specifies,  and  all  the 
dividends  which  shall  be  due  from  it  at  the  time  of  his  death,  and  in  short  all  his 
property,  whatsoever,  enumerating  specifically  certain  things,  as  plate,  linen,  fui'niture, 
glass,  and  pictures,  and  all  the  moveable  property,  which  in  its  nature  was  Huctuating 
during  his  lifetime,  and  must  be  so.  He  ;issigns  to  these  two  persons  all  that  sort  of 
property  which  would  belong  to  him  at  the  time  of  his  death,  to  hold  to  them  upon 
certain  trusts;  and  those  trusts  are,  that  they  should  be  possessed  of  it  "for  the  use, 
benefit,  and  advantage  of  William  Franklin,  for  and  during  the  term  of  his  natural 
life:"  leaving  him  in  the  possession  of  the  corpus  of  the  gift,  or  legac}^,  during  his 
life,  with  full  power  of  disposing  of  it,  at  his  will  and  pleasure  ;  for,  it  is  not  till  after 
his  death,  that  any  other  of  the  trusts  are  to  arise.  It  is  not  in  trust  for  him  din-ing 
his  life,  to  receive  the  dividends  merely,  but  the  whole  propert}'  is  his,  as  long  as  he 
lives,  implying  a  power  in  him  to  dispose  of  it,  and  spend  it  as  he  shall  think  proper ; 
then,  on  his  death  only,  are  the  other  trusts  to  arise,  and  then  the  trustees  are  to  act 
only  on  such  property  as  is  found — "all  the  property  he  is  possessed  of  at  the  time  of 
his  death  :"— and  then  it  is  to  be  applied  to  this  lady,  in  the  way  mentioned.  And 
he  has  reseived  a  power  by  any  deeil  or  Avriting,  to  revoke  or  alter  [398]  all  or  any 
of  the  trusts  limited  in  the  indenture  of  all  that  has  been  so  assigned.  He  then  makes 
a  will,  and  I  think  it  not  immaterial,  as  has  been  observed,  that  that  will  expressly 
refers  to  the  deed.  By  that  he  confirms  the  deed  ;  he  incorpoi'ates  therefore  the  deed 
into  the  will,  or  I  should  rather  say,  he  makes  it  a  pai't  of  the  testamentarv  act  wnicu 
he  is  then  executing,  and  therefore  they  ought  to  be  taken  and  construed  togethci,  u,o 
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being  of  the  same  eU'ect.  The  deed  has  no  operation  daring  his  life  ;  he  remains  master 
of  the  property  till  after  his  death,  and  then  the  deed  can  onl}'  take  eflect  in  the  nature 
of  a  will,  to  1)6  proved  by  the  executors. 

It  would  be  very  strange  to  suppose  that  that  should  be  thought  a  gift,  which  leares 
it  in  the  power  of  the  donor,  whether  there  shall  be  50001.  or  51.  at  his  death  ;  he  may 
dispose  of  it  or  squander  it,  or  do  what  he  pleases.  It  seems  to  me,  then,  that  there 
is  no  way  of  dealing  with  this  instrument,  but  by  giving  it  the  eflect  of  a  testamentary 
paper  ;  and  I  should  have  no  ditticulty  in  supposing  the  Ecclesiastical  Court  would  grant 
probate  of  it,  and  I  think  they  would  in  granting  probate  of  it,  designate  the  trustees 
as  e.xecutors.  In  fact,  the  testator  has  made  these  very  persons  his  executois,  and  they 
have  obtained  probate  of  the  will ;  which  will  does  I'efer  in  terms,  and  does  confirm, 
excepting  in  the  gift  of  a  few  legacies,  the  general  provisions  of  that  former  instrument, 
which  I  call  testamentary^  in  favour  of  this  lady-  The  consequence  of  this  is,  as  two 
of  my  learned  brothers  concur  with  me  in  thinking,  [399]  that  this  is  to  be  taken  to 
be  a  testamentary  act,  and  that  the  property  in  question  is  therefore  subject  to  the 
legacv  duty,  and  that  there  ought  to  lie  judgment  for  the  Ci'own  to  the  amount  of 
this  8001. 

Judgment  for  the  Crown. 


In  the  Court  of  Ciian'crry. 

Ilirj,  r.  Atkinson*.  Atkinson  v.  Hill.  Tuesday,  10th  December  LSI 6. — Pay- 
ment into  the  Bank  by  ti'ustees,  (who  were  also  execiitors  of  the  will  of  the 
testator)  of  money  Ijequoathed  to  them  in  trust  to  pay  legacies,  nndei-  a  decree 
of  the  Court  of  Chancery,  ordering  that  the  money  should  be  so  paid  in  and  laid 
out  in  the  purchase  of  stock,  in  the  name  of  the  Accountant  (general,  which  was 
aceoi'dingly  done  before  the  10th  of  October  1.S08,  held  to  be  a  retaining,  &c.  of 
the  legacy  by  the  executors,  within  the  words  of  the  48th  (too.  III.  cap.  149, 
sect.  3,  and  therefore  exempt  fiom  the  legacy  duty  imposed  by  that  Act,  (although 
it  was  not  actually  paid  over  to  the  persons  beneficially  entitled  to  the  legacies 
till  after  that  time)  because  the  money  was  taken  out  of  the  hands  of  the  executors, 
by  their  obedience  to  the  order ;  and,  as  far  as  they  were  concerned,  was  thereby 
appropriated  to  the  trusts  of  the  will  at  that  time. 

[S.  C.  2  Mer.  45.  Distinguished,  Altwney-General  v.  Wood,  1828,  2  Y.  it  .1.  301. 
Applied,  C'oombe  v.  Trinf,  1835,  1  My.  &  Cr.  77.  Not  applied,  A ttm-nei/-General  v. 
Giles,  1860,  5  H.  &  N.  273.  Referred  to,  AUornei/Meneral  v.  Loxomhr^  \HCM,  5  H. 
&N.  581.] 

In  this  case  James  Smith  had  given  by  will,  dated  25th  March  1775,  the  sum 
of  30001.  to  his  executors  Hill  and  Thompson,  in  trust,  to  invest  it  in  Government 
securities,  as  soon  as  conveniently  they  [400]  might  after  his  decease,  and  pay  the 
interest  to  Ann  Atkinson  for  her  life,  and  after  her  decease  to  pay  it  over  to  the 
child  with  which  she  was  then  supposed  to  l)e  encient ;  but  if  such  child  should  not 
attain  the  age  of  twenty-one,  then  to  Tabitha  Leake.  On  the  21st  of  July  177(5  the 
testator  died,  liy  a  decree  of  the  Master  of  the  Kolls,  pronounced  on  the  !)th  March 
177'.),  his  Honour  declared  that  Ann  Atkinson  was  entitled  to  the  interest  of  the 
30001.  at  four  per  cent,  during  her  lif.i  ;  and  that,  subject  to  her  interest,  Tabitha 
liOake  was  entitled  to  the  principal,  which  was  ordereil  in  the  mean  time  to  be  |)aid 
into  the  IJank,  and  laid  out  in  the  name  of  the  Accountant  tJencral,  in  the  purchase 
of  Dank  annuities  in  ti-ust  in  the  above  causes;  the  interest  to  be  paid  to  Aiuj 
Atkinson  for  life,  and  the  principal,  at  her  decease,  to  he  transferred  to  Tabitha 
Leake,  who  was  then  an  infant.  In  the  same  3'ear  (1779)  the  30001.  was  ])aiil  in,  and 
laid  out  according  to  the  exigency  of  that  decree,  and  the  interest  was  afterwards 
legularly  paid  to  Aim  Atkinson  duiing  her  life.  Tabitha  Leake  afterwards  man-led 
with  one  Ward,  and  her  interest  was,  by  a  settlement-  on  that  marriage,  transferred  to 


*  This  case  is  introduced  here,  because  it  is  one  in  which  the  decision  of  this  Court 
in  the  case  of  The  Altoniei/  Gcncial  v.  Liuli/  Uniifii  Maivnura,  (vol.  i.  |).  1  1  1,)  was  Ijrought 
under  the  consideration  of  the  Loid  Ciiancellor. 
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trustees  in  trust,  amongst  othei'  things,  to  pay  John  Leake  1'2001.  lioirowed  by  them 
at  that  time.  In  1794  she  died  :  in  1806  her  husband  became  bankrupt ;  and  in  1807 
Ann  Atkinson  died.  In  1808  the  12001.  due  to  John  Leake  was  paid  off,  under  an 
order  of  court  to  sell  so  much  of  the  stock  for  that  purpose.  In  1809  Ward's  assignees 
having  sold  his  interest  in  the  residue  of  the  stock,  the  purchaser  objected  [401]  to 
the  title,  that  the  legacy  duty  had  not  been  paid  which  accrued  due  under  the  48th 
George  III.  cap.  149,  sched.  3,  whereby  a  duty  had  been  imposed  on  legacies  given 
by  the  wills  of  persons  dying  before  1805,  and  not  paid,  delivered,  retained,  satisfied 
or  discharged,  till  after  the  10th  Oct.  1808. 

On  a  petition  being  presented  on  the  part  of  the  purchaser,  and  notice  thereof 
given  to  the  Attorney  General  and  Commissioners  of  Stamps,  an  order  was  made 
directing  the  interest  of  the  residue  to  be  paid  to  the  petitioner,  without  any  deduc- 
tion in  respect  of  the  duty.  Ward,  the  bankrupt,  died  in  1816,  when  John  Leake 
became  entitled,  under  the  settlement,  to  the  residue  of  the  stock  standing  in  the  name 
of  the  Accountant  General  in  trust  in  these  causes,  and  he  obtained  an  order,  on 
petition,  for  a  transfer  of  it  to  him.  That  order  was  not  obeyed  by  the  Accountant 
General,  on  the  ground  of  there  being  no  receipt  produced  for  the  duty  on  the  original 
legacy  ;  when,  by  the  direction  of  the  Lord  Chancellor,  a  petition  was  presented  on 
the  part  of  the  Attorney  General  and  the  Commissioners  of  Stamps,  claiming  the  duty 
under  the  statute. 

Wetherell,  and  Heald,  in  support  of  the  petition,  contended  that  what  had  been 
done  by  the  executors  in  this  case  brought  the  legacy  within  the  terms  of  the  act ; 
liecause  the  legacy  had  not  been  paid,  delivered,  retained,  satisfied,  or  discharged,  till 
after  the  11th  of  Oct.  1808  ;  inasmuch  [402]  as  the  principal  had  not  been  paid  over 
till  after  that  time,  nor  was,  in  fact,  transferred  at  the  time  of  this  discussion  : 
and  they  cited  the  case  of  The  Attorney  General  v.  Lady  Loaim  Manners  (ante,  vol.  1, 
p  411),  where  the  Court  of  Exchequer  held,  that  a  legacy  could  not  be  said  to  be 
retained  for  the  benefit  of  legatees,  so  as  to  exempt  it  from  the  duty,  till  the  persons 
who  should  be  ultimately  entitled  to  any  interest  in  it  had  received  it. 

Sir  Arthur  Pigott,  and  Parker,  distinguished  that  case  from  the  present,  by  the 
circumstance  of  the  uncertainty  which  existed  there,  of  the  person  to  be  ultimately 
entitled  to  the  legacy,  till  after  the  death  of  an  intermediate  legatee,  which  did 
not  happen  till  1812  ;  but  that  in  this  case  there  was  no  such  uncei'tainty,  and  the 
payment  into  the  Bank,  and  the  investment  of  the  money  in  the  funds  under  a  decree 
of  this  Court,  which  put  it  completely  out  of  the  power  of  the  execution,  and,  as  it 
were,  appropriated  at  once  the  legacies,  was  sufficient  to  satisfy  the  words  of  the  act. 
In  the  case  cited,  too,  the  money  had  lieen  constantly,  up  to  the  year  1812,  retained 
in  the  funds  by  the  executors  for  the  purposes  of  the  will,  in  their  own  names  ;  whereas 
in  the  present  case  it  has,  since  the  year  1779,  stood  in  the  name  of  the  Accountant 
General  in  trust  in  these  causes. 

The  Lord  Chancellor  now  gave  judgment ;  when,  after  having  fully  stated  all 
the  facts  of  the  [403]  case,  observing,  tliat  he  regarded  all  the  claimants  on  this  legacy 
as  against  Tabitha  Leake,  whether  under  the  marriage  settlements  or  by  the  a.s.sign- 
ments,  as  persons  standing  in  the  same  situation  as  she  herself  would  have  been  in  if 
she  had  received  the  money  as  the  legatee  under  the  will ; — that  the  difficulty  which 
brought  the  case  originally  before  the  Master  of  the  Rolls,  arose  out  of  the  (piestion, 
whether,  as  Ann  Atkinson  had  never  been  with  child,  as  the  testator  had  believed 
when  he  made  this  will  in  her  favor,  the  bequests  did  not,  as  depending  on  the  life 
of  such  child,  entii-ely  fail :  but  the  Master  of  the  Rolls  was  of  opinion  that  the  right 
was  in  Tabitha  Leake,  and  decreed  accordingly,  before  anv  legacy  act  had  passed, 
that  the  money  should  be  paid  into  the  bank,  as  had  been  done,  with  liberty  foi' 
Ann  Atkinson  to  apply  for  a  transfer  when  she  should  arrive  at  the  age  of  21.  His 
lordship  then  stated  the  question  to  be,  whether  under  the  circumstances  of  this 
case  the  legacy  duty  was  payable  as  imposed  by  any  of  the  acts  of  parliament  from 
the  20th  to  the  48th  Geo.  III.*  ;  and  he  took  a  minute  and  anxious  view  of  all  those 
statutes,  particnlai'ly  the  52d  chap,  of  the  36th  Geo.  III.,  observing,  that  that  was 
confined  to  the  duties  thereby  imposed,  to  the  exclusion  of  the  former  acts  ;  and 
particularly  noticing  the  clause  which  constitutes  the  executor,  or  other  person  taking 

*  20th  Geo.  III.,  cap.  28  ;  23d,  cap.  58  :  29th,  cap.  51  ;  36th,  cap.  52  ;  44th, 
cap.  98:  45th,  cap.  28;  48th,  cap.  149. 
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on  himsfilf  tlic  Imitheii  of  the  execution  of  a  will,  a  Crown  debtor,  from  the  time 
when  the  [404]  legacy  is  paid,  if  the  duty  he  not  then  deducted  and  accounted  for ; 
and  tleclaiing  it  to  be  his  opinion,  that  Courts,  into  which  money  bequeathed  in  trust 
to  pay  legacies,  should  be  paid,  as  in  the  present  instance,  were  bound  to  consider 
whether  it  would  be  liable  to  any  duty,  if  still  in  the  hands  of  the  executor ;  and 
that  question  (continued  his  Lordship)  will  depend  on  whether  that  which  has  been 
done  by  the  executor  in  the  present  case,  amounts  to  such  an  appropriation  as  would 
operate  as  a  satisfaction  and  discharge,  according  to  the  meaning  of  the  several 
statutes. 

1  shall  make  but  few  observations  upon  the  ease  which  has  been  cited  from  the 
Court  of  Exchequer.  I  think  that  case  is  an  authority,  as  far  as  it  goes — I  say  only 
as  far  as  it  goes,  because,  as  it  is  not  direct  upon  the  point,  it  is  only  a  negative 
authority  ;  but  it  decides,  that  if  the  legacy,  which  was  the  subject  of  it,  had  been 
appropriated,  it  would  not  then  have  been  liable  to  the  duty ;  and,  it  appears  to  me, 
that  the  judgment  of  the  Court  in  that  case,  proceeded  upon  this,  (without  prejudice 
to  the  (piestion  in  the  present  case),  that  that  legacy  had  not  been,  in  fact,  appropri- 
ated ;  for  if  it  had  been  appropriated  in  such  a  manner,  that  you  could  say  who  were 
the  individuals,  who  could  come  to  the  Court  and  ask  for  it,  it  would  have  been  quite 
another  thing :  bat  inasmuch  as  that  remained  uncertain  up  to  the  last  moment,  the 
Court  .seem  to  have  thought  that,  therefore,  there  had  not  been,  in  fact,  an  appropria- 
tion. Whether  thcic  was  or  not,  in  that  case,  I  shall  not  take  upon  myself  to  say, 
nor  shall  I  say  [405]  one  word  further  upon  the  question  of  appropriation,  but  this, 
(which  I  say,  lest  taking  no  notice  of  it  should  shake  what  I  take  to  have  been  the 
doctrine  of  this  Court  for  ages) — that  if  executors,  being  also  trustees,  shift  the 
property  from  their  hands  as  executors,  into  their  hands  as  trustees,  and  if  there  is 
evidence  that  they  have  done  so,  and  that  they  have  paid  the  interest  upon  the  fund 
so  shifted  from  hand  to  hand,  for  twenty  years  together,  that  is  undoubtedly  an 
appropriation.  If  the  Couit  of  Exchequer  are  of  ojnnion,  that  that  is  not  an  appropria- 
tion, all  I  can  say  is,  that  that  is  an  opinion  to  which  I  cannot  accede.  But  when 
I  come  to  consider  the  present  case,  and  to  trace  it  thiough  all  that  has  liappened, 
supposing  the  question  were  to  be  put  upon  the  Act  of  the  48th  of  the  King  only, 
which  I  think  is  not  the  proper  way,  it  appears  to  me  to  be  out  of  all  right  to  say, 
that  where  a  legacy  has  l)cen  gi\'cn  to  two  executors  upon  trust,  that  they  should 
pay  the  interest  to  one  foi'  life,  and  afterwards  should  pay  the  piincipal  to  another, — 
whei'e  that  legacy  has  Ijeen  brouglit  into  Comt,  and  the  trusts  of  it  have  been  declared, 
wherel)y  it  is  wholly  taken  out  of  the  hands  of  the  executors, — and  where  it  never 
can  bo  |)aid  out  of  this  Court  again,  without  considering  whether  it  is  liable  to  the 
legacy  duty  (although  it  has  been  out  of  the  executor's  hands  for  half  a  century), 
without  making  him  a  crown  debtor  from  the  moment  that  it  is  payalile ; — that 
appeals  to  me  to  be  a  proposition  going  beyond  anything  I  recollect  ever  to  have 
been  made  a  <|UCstion  in  this  Court. 

[406]  But  this  case  is  not  to  be  decided  upon  that  act.  I  think  it  depends  on 
the  con.struction  of  tlie  44th  of  the  King,  as  an  arrear  due,  if  due  at  all,  tuider  the 
48th  ;  and  upon  the  cll'cct  of  the  44th,  considered  with  a  due  regard  to  all  the  pro- 
visions of  the  act  of  the  ."5(;th  of  tieo.  III.,  as  if  those  provisions  formed  a  pavt  of 
the  act  of  tlie  44th,  so  far  as  iii  their  nature  they  can  possiiily  be  applied  to  legacies 
given  by  that  act :  and  then  the  questioTi  would  be,  whetluM-,  (regard  being  had  to 
the  •2.5th  clause,  with  reference  to  what  the  Court  arc  rc(|uii'ed  to  do,  and  with 
reference  to  the  payment — the  time  of  payment — and  the  responsibility  of  the  peisons 
who  receive  and  the  per.sons  who  pay  the  legacy,  without  having  first  paid  the  duty — 
and  the  other  provisions  which  have  been  observed  upon)  it  can  be  said  that  this  was 
a  fund,  out  of  which  the  legislature,  by  the  44th  of  (4eo.  III.,  adopting  the  [jrovisions 
of  the  .'5()th,  meant  to  say,  that  the  legacy  duty  should  be  paid  by  the  Account.mt 
(leneral,  when  carried  to  the  account  of  the  persons  described  and  designated  as 
intended  to  take  it  by  virtue  of  this  will.  My  opinion  is  that  that  is  not  the  true 
const luction  of  those  acts,  when  construed  in  confoiinity  to  all  I  have  ever  understood 
to  lie  the  eti'ect  of  the  act  of  17i)6. 

I  have  evei-  considered  that,  after  legacies  were  once  paid,  discharged,  satisfied, 
or  (which  I  consider  as  amoiuiting  to  the  same  thing)  ajiprojiriated  in  such  a  way  as 
thai  the  pr(i])city  was  completely  out  of  the  hands  of  lln;  executor,  and  he  li.-ul 
no  [407]-lhing  more  to  do  with  it,  it  was  not  intcudccl  1  h.il  Ihcsc  ijulics  shuuld  attach. 
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If  that  opinion  should  happen  to  he  in  its  consequences  more  extensive  than  I  conceive 
it  is,  it  is  still  my  duty  to  state  it  as  that  which  I  take  to  be  the  best  construction  of 
this  act.  I  cannot  look  to  consequences  on  the  one  side  or  the  other,  I  must  take  the 
rule  the  legislature  has  laid  down  as  I  understand  it,  for  the  rule  of  my  conduct ;  and 
I  cannot  bring  myself  to  believe,  that  within  the  meaning  of  these  laws,  oi'  within 
the  meaning  of  the  Court  of  Exchequer,  this  legacy  was  not  appropriated  so 
long  ago  as  1779,  so  as  to  be  altogether  without  the  I'each  and  effect  of  the  acts 
imposing  a  duty  on  legacies  as  legacies.  This  is  my  judgment,  upon  the  best  con- 
sideration I  can  give  the  case  ;  and  I  am  afraid  that  no  fuitlier  consideration  will 
enable  me  to  alter  that  opinion. 

[408]  CoKBURXE  r.  HUGHE.S  AND  OTHERS.  Friday,  16th  January  1817.  Ser- 
jeant's Inn.  Monday,  Tuesday,  Thursday,  and  Friday.  19th,  iOth,  •22d,  and  23(1 
Dec.  1814.  Gray's  Inn  Hall."  Monday,  Monday,  Gth  and  27th  February  1815. 
Customs  of  Tithing. — A  custom  that  the  farmer  shall  hattock  his  wheat,  and  that 
in  consideration  of  his  doing  so,  he  is  to  pay  the  eleventh  part  or  shock,  or  hattock, 
is  good  ; — and  it  is  sufficiently  well  laid  in  the  alternative. — The  disproportion  of 
the  diminution  of  the  tithe  to  the  value  of  the  additional  labour  employed  on  the 
corn,  is  no  objection  to  such  a  custom  ;  all  that  is  required  to  support  it  being  a 
consideration,  though  it  be  very  far  short  of  an  equivalent. — A  custom  that  barley 
and  oats  shall,  if  so  hattocked,  pay  the  eleventh  part  or  shock  or  hattock,  for  the 
tithe  ;  or,  if  only  set  out  in  cocks,  (the  common  mode)  the  tenth  part,  Arc.  is  good, 
notwithstanding  its  apparent  unceitainty,  duplicity,  or  want  of  mutuality. — And 
issues  will  be  granted  to  try  the  existence  of  such  customs. — A  hay  modus  of  2d. 
for  a  day's  math  of  grass  is  good,  the  quantum  being  matter  of  evidence. — See 
also  as  to  certain  other  moduses. 

To  this  bill,  filed  by  the  Rector  of  the  parish  of  Norton  in  Hales,  (Salop,)  for  an 
account  and  payment  of  various  tithes,  the  defendants  pleaded  the  following  customs 
as  to  the  corn — and  various  moduses : — denying  the  plaintiff's  right  to  receive  the 
tithes  in  any  other  manner: — 

"  That  all  the  defendant's  farms  and  lands  are  situate  in,  and  form  part  of  the 
parish  of  Norton,  in  Hales  ;  and  that  by  ancient  and  immemorial  usage,  custom,  and 
prescription  within  the  said  parish  (which  extends  to  all  lands  within  the  same, 
except  certain  land.5  therein  mentioned  to  belong  to  Sir  John  Chetwode,  baronet,  for 
which  a  modus  of  9s.  8d.  is  payable),  the  tenants  and  occupiers  of  all  the  lands 
within  the  said  parish,  and  the  titheable  places  thereof  (except  as  before  excepted) 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  been  used  and 
accustomed  yearly  and  every  year,  when  their  said  lands  have  been  sown  [409]  with 
wheat,  muncorn,  rye,  or  beatis,  or  other  corn  usually  bound  up  in  shea^•es,  after  the 
reaping,  mowing,  or  cutting  thereof,  to  set  up  in  shocks  or  hattocks,  all  such  corn 
produced  upon  their  said  farms  and  lands,  after  the  same  has  been  so  bound  up 
in  sheaves,  before  setting  out  any  tithe  thereof ;  and  after  such  corn  has  been  so 
bound  and  set  up  in  shocks  or  hattocks,  to  set  out  the  eleventh  part  thereof  from  the 
other  ten  parts  thereof ;  and  there  now  is,  and  during  all  the  time  aforesaid,  hath 
been  in  each  and  every  such  year  due  and  paid  and  payable  to  the  rector  of  the  said 
rectory  for  the  time  being,  such  eleventh  part  or  sheaf  or  hattock  of  such  corn  so 
bound  and  set  up,  and  no  more,  as  and  for  a  customary  tithing  and  full  compensation 
for  and  in  lieu  and  satisfaction  of  all  and  all  manner  of  tithes  of  such  corn." 

"That  by  the  custom  within  the  said  parish,  all  wheat,  muncorn,  rye,  and  beans, 
produced  upon  the  lands  within  the  said  parish,  are  bound  and  set  up  in  manner  afore- 
said, after  the  same  have  been  mowed,  cut  or  reaped  ;  and  that  all  barley  and  oats, 
and  all  other  corn  produced  upon  the  said  lands,  or  any  part  thereof,  are  so  bound 
and  set  up,  or  are  collected  together  in  loose  cocks  at  the  option  and  discretion 
of  the  tenant  or  occupier  of  the  lands  producing  the  same  ;  and  that  such  tenants 
and  occupiers  have  from  time  immemorial  been  used  and  accustomed  yearly  and  every 
year,  when  such  barley  and  oats,  or  any  other  corn  or  grain  has  been  so  bound  and 
set  up  by  them,  to  set  out  the  eleventh  part  from  the  other  ten  parts  thereof ;  and 
[410]  that  there  now  is,  and  during  all  the  time  aforesaid  hath  been,  in  each  and 
every  such  year  due  and  paid  and  payable  to  the  rector  of  the  said  rectory  for  the 
time  being,  such  eleventh  part  of  such  barley  and  oats,  and  of  all  other  corn  and  grain 
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so  1)01111(1  ;iii(l  set  up,  and  no  more,  as  and  for  a  customary  tithiiii;  and  full  compensa- 
tion for  and  in  lieu  and  satisfaction  of  all  and  all  manner  of  tithes  of  such  barley,  oats, 
or  other  coin  oi-  grain  ;  but  the  rector  of  the  said  rectoiy  has  always  lieen  entitled 
to,  and  has  always  received  the  tenth  part  or  cock  of  all  barley  and  oats,  and  all  other 
corn  and  grain  produced  upon  the  said  lands,  ^vhen  the  same  has  been  got  in  loose, 
and  not  so  bound  and  set  up,  or  of  such  part  thereof  as  has  not  been  so  bound  and 
set  up." 

And  the  answer  further  stated,  that  the  setting  up  and  taking  care  of  the  tithes  of 
the  said  wheat  and  other  corn  usually  bound  in  sheaves,  and  the  binding,  setting  up, 
and  taking  care  of  the  tithes  of  the  said  barley  and  oats,  and  other  corn,  not  usually 
so  bound,  is  attended  with  considerable  extra  labour  and  expense  to  the  occupier  or 
occupiers  of  the  said  lands,  and  is  productive  of  great  additional  profit,  security,  and 
advantage  to  the  rector  of  the  said  parish. 

That  the  defendants  did  severally  in  the  year,  in  the  bill  mentioned,  duly  set  out 
the  eleventh  part,  shock,  hattock,  or  sheaf,  of  all  the  wheat  and  other  corn  produced 
upon  their  said  lands,  which  were  so  bound  and  set  up  in  shocks  or  hattocks  ;  and  the 
tenth  part  or  cock  of  all  corn  and  grain  which  was  [411]  not  so  bound  and  set  up, 
produced  upon  their  said  farms  and  lands,  and  gave  regular  notice  to  the  plaintifT  that 
the  same  had  been  so  set  out. 

That  no  tithes  are  due  for  the  produce  of  the  several  gardens  occupied  by  the 
defendants,  for  that  they  are  ancient  gardens,  and  are  all  situate  within  the  said  parish 
of  Norton,  ill  Hales  ;  and  that  from  time  immemorial  there  hath  lieeii  paid  and  payable 
by  the  tenants  and  occupiers  of  such  several  gardens  to  the  rector  of  the  said  rectory 
for  the  time  being,  at  Easter,  or  as  soon  after  as  the  same  should  be  demanded  in  each 
and  every  year,  the  sum  of  Id.,  called  a  garden  penny,  for  each  and  every  such  garden, 
as  a  modus,  in  lieu  and  full  satisfaction  of  all  herbs,  roots,  garden  stutl',  and  fruit 
yearly  arising,  growing,  and  renewing  upon  such  gardens. 

And  the  defendants  denied  that  the  plaintitf'  was  entitled  to  any  tithes  in  kind  of 
any  clover,  rye,  grass,  or  other  grass  which  may  have  been  produced  upon  their  farms 
and  lands,  and  which  have  been  converted  and  made  into  hay,  or  of  any  milk  or 
calves  which  may  have  been  yielded  oi'  produced  by  any  cows,  or  of  any  colts  which 
have  been  jjroduced  by  any  mares,  which  have  been  kept,  fed,  and  depastured  upon 
their  said  farms  and  lands,  or  for  the  agistment  of  any  dry  barren  cow,  or  of  any 
calves  of  the  first  year,  or  of  any  young  cattle  of  the  second  oi'  third  year,  reared  and 
kept  upon  any  lands  in  the  said  parish,  for  the  plough  or  pail,  and  not  sold  out  of  the 
said  parish  before  they  have  been  brought  to  those  uses,  or  of  any  cattle  fed  on  after- 
math, or  to  [412]  any  other  compensation  in  lien  of  such  tithes  of  hay,  milk,  calves, 
colts,  and  agistment,  than  hereinafter  mentioned  ;  for  defendants  .say,  that  by  ancient 
and  imiiieniorial  usage,  custom,  and  prescription  within  the  said  parish  (and  which 
extends  to  all  the  lands  within  the  parish,  unless  it  be  to  the  lands  before  mentioned 
to  belong  to  Sir  John  Chetwode),  all  the  lands  within  the  said  parish  (unless  as  before 
mentioned),  from  time  immemorial  have  been  and  now  are  cxemjit  from  the  payment 
of  tithes  in  kind  for  all  hay,  milk,  calves,  and  colts  produced  thei'coii,  and  for  the 
agistment  of  all  dry  l)arrcii  cows,  or  any  satisfaction  for  the  same,  except  the  moduses 
hereinafter  luentioncd  ;  and  that  there  now  is,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hath  been  paid  and  payable  to  the  rector  of  the  .said 
parish  for  the  time  lieing,  at  Jvister,  or  so  soon  after  as  afore-aid,  in  each  and  every 
year,  the  sum  of  2d.  by  the  occupier  or  occupiers  for  the  time  being  of  all  the  farms 
and  lands  within  the  said  parish  (except  as  before  mentioned),  for  each  and  every  day 
math  or  acre  of  their'  said  larrds,  upon  which  any  sort  of  grviss  has,  dur-ing  the  year', 
been  pi'oduced  arrd  conver'tcd  into  hay,  and  so  in  pr-oportioii  for  a  gr'cater'  or  less 
(|iiaiitity  than  an  acre  or  day  math,  as  a  modus  for  and  in  lieu  and  in  .satisfaction  of 
the  tithes  of  such  hay  and  grass. 

And  the  sum  of  4d.  for'  every  colt  produced  ipy  any  mare. 

And  the  sum  of  lid.  for-  each  and  every  cow  ])r'odiiciiig  calf,  and  yielding  milk, 
kept  and  depas-[413]  tiired  ii[)on  any  of  their-  said  farms  and  lands  during  the  ye.'U', 
that  is  to  .say,  Id.  for  the  milk,  and  one  halfpenny  for  the  call  of  such  cow. 

And  the  sum  of  Id.  for-  every  cow  yielding  milk,  but  prodireirrg  rro  calf,  as  arrd 
for  the  tithe  of  such  milk. 

And  llie  Slim  of  id.  for-  tiie  agistiiuMit  of  every  dry,  li.irren  cow,  kept  and  tlepas- 
tiiied   upon   tlieir  said  farms  and  lands,  during  each  year,  as  moilnses  for-  and   lieu  of 
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and  in  full  satisfaction  for  all  tithes  of  hay,  grass,  milk,  colts,  and  calves,  and  of  the 
agistment  of  such  dry,  barren  cows. 

And  the  answer  stated,  that  a  daymath  is  uniformly  and  universally,  within  the 
said  pari.sh,  acknowledged  and  known  to  be  co-extensive  with,  and  to  mean  the  same 
as  a  statute  acre. 

Clarke,  Copley,  Serjt.,  and  Wetherell,  on  the  part  of  the  plaintiffs,  contended  ; 
1st,  That  the  customs,  as  laid  in  the  answer,  were  not  so  pleaded  as  that  the  Court 
could  take  notice  of  that  defence  ;  for  that  the  custom,  as  to  the  wheat,  was  so  stated, 
as  to  be  obviously  \'icious  ;  because  from  what  appeared  on  the  face  of  it,  as  laid,  it 
must  be  considered  a  bad  and  illegal  custom.  For  it  is  stated,  "  that  the  wheat  is  to 
be  set  up  in  shocks  or  hattocks  ; "  and  after  it  is  so  bound  and  set  up,  the  custom  is  to 
set  out  the  eleventh  part  thereof,  "  and  that  there  is  payable  to  the  rector,  such  eleventh 
part,  or  shock,  or  hattock,  and  no  more,  as  and  foi'  a  customary  [414]  tithing."  Such 
a  custom  is  bad  for  uncertainty,  because  it  is  not  stated  at  whose  election  the  corn  is 
to  be  set  out  in  either  of  those  forms,  or  wheiher  that  is  to  be  determined  by  the 
parson  or  the  land  occupiei-.  Nor  is  it  carried  far  enough  ;  for  it  is  not  stated  what 
is  to  be  done  with  the  odd  sheaves,  if  the  corn  should  be  set  up  in  shocks  or  hattocks. 
It  is  impossible  that  the  parson  can  collect  from  this  statement  of  the  custom,  with 
any  degree  of  certainty,  what  he  is  to  receive,  or  how  he  is  to  receive  it ;  for  the  corn 
may  be  either  set  out  in  hattocks,  or  (if  they  are  taken  to  pieces  again,  as  the  farmer 
may  do  consistently  with  this  custom)  in  sheaves,  and  in  either  case  he  is  to  have  only 
the  eleventh.  Then  it  is  not  stated,  in  laying  this  custom,  when  the  corn  is  to  be 
considered  titheable,  which  is  uniformly  enquired  as  a  necessary  part  of  the  state- 
ment of  a  custom,  and  is  to  be  found  in  all  pleadings  where  a  custom  is  set  up.  It  is 
stated,  certainly,  that  the  corn  is  titheable  after  it  is  .set  up  in  hattocks,  but  not  how 
soon  after.  Nor  again  is  it  stated  of  what  number  of  sheaves  the  hattocks  consist, 
and  for  any  thing  that  appears,  difi'erent  hattocks  may  consist  of  a  different  number 
of  sheaves,  which  would  render  a  fair  tithing  impossible  from  the  consequent  inequality. 
And  that  objection  is  .sanctioned  bv  the  authoritv  of  this  Court,  in  Tcnnant  v.  Shihhing 
(3  Anstr.  64.3). 

A  further  objection  was  taken  to  the  custom  as  laid  with  respect  to  the  tithing 
the  bailey  and  oats, — [415]  that  it  was  left  to  the  option  of  the  farmer  either  to  set 
out  the  tithe  according  to  the  common-law  mode  of  tithing  by  the  tenth  cock,  or  to 
adopt  the  alleged  custom  of  hattocking,  and  pay  an  eleventh  part ;  whereas  it  is 
indispensably  necessary  to  a  good  custom,  that  it  should  be  single  and  entire,  and 
mutually  binding  upon  both  the  parties ;  but  this  is  compulsory  on  one  party  only, 
and  is  adoptible  wholly  at  the  caprice  or  convenience  of  the  other.  That  election 
renders  this  custom  (which  is  in  effect  a  modus)  desultory,  which  is  a  fatal  objection, 
and  so  it  was  held  in  the  case  of  IVehher  v.  Taylor  {h),  where  a  modus  was  laid  for  the 
payment  of  a  sum  of  money,  while  the  land  was  in  the  hands  of  the  proprietor ;  but 
if  in  the  hands  of  any  other  person,  the  tithe  was  to  be  paid  in  kind,  or  the  money 
at  the  election  of  the  parson  ;  and  it  was  held  by  the  Chancellor  to  be  clearly  ill, 
"  because  a  modus  cannot  be  desultory,"  (Bl.  Com.  vol.  i.  p.  78).  This  is  liable  to 
precisely  the  same  objection,  for  it  is  laid  here  in  the  alternative.  That  which  might 
have  been  originally  good  as  an  agreement,  is  not  always  good  as  a  custom,  for  an 
agreement  may  be  binding  at  the  time,  although  not  so  much  as  to  be  suffered  to  ripen 
into  a  custom.  Then  as  these  customs  are  laid,  thev  are  both  bad,  that  which  regards 
the  wheat  for  uncertainty,  and  that,  as  to  the  barley  and  oats,  is  still  more  so,  from 
the  additional  objections  of  want  of  mutuality,  and  duplicity.  A  custom  of  tithing 
is,  in  effect,  a  modus,  and  requires  [416]  to  be  laid,  in  pleading,  with  all  the  strictness 
and  certainty  of  a  modus,  and  is  not  to  be  loosely  laid,  leaving  its  defects  to  be  cured 
by  the  evidence  to  be  adduced.  It  must  appear  on  the  record  what  the  mode  of 
tithing  is,  and  bow  it  is  to  be  effected  ;  that  has  not  been  done  in  the  present  instance, 
and  therefore  the  defendant  is  not  entitled  to  avail  himself  of  a  defence  so  ill  pleaded. 

If,  however,  the  Court  should  be  of  opinion  that  the  objections  taken  to  the  laying 
of  these  customs,  in  point  of  form,  are  not  such  as  are  fatal,  they  will  then  have  to 
consider  the  more  serious  defects  in  point  of  sulistance,  which,  it  is  contended,  vitiate 
this  defence. 

The  principal  objection  is,  that  according  to  these  customs,  there  is  no  fair  con. 

(?/)  Sel.  Cas.  in  Ch.  .52,  and  Gw.  6.5fi. — i^turtup  v.  Dcxlderidcje,  2  Clw.  .5S7. 
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sidenitioii  mo\iii^  to  thu  Llc'ittymnn  for  the  diminution  of  his  tithe.  It  is  not  meant 
to  be  eontended  that  the  consideration  should  be  actually  an  equivalent ;  but  it  must 
be  reasonable,  or  at  least  plausible,  otherwise  it  is  impossible  that  the  customs  can  be 
sustained  ;  because,  if  they  are  unreasonable  they  are  void.  The  additional  labour 
given  to  the  corn  liy  the  farmer,  will  be  said  to  be  the  consideration  for  diminishing 
the  common-law  right  of  the  rector  in  this  ease,  by  allotting  him  the  eleventh  instead 
of  the  tenth  part  of  the  titheable  article  :  but  that  will  not  be  sufficient,  if  it  be  not 
shewn  to'  have  been  given  to  it  for  the  benefit  of  the  parson,  or,  if  not  wholly  so,  at 
least  ill  part,  and  that  it  redoinids  in  .some  way  proportionally  to  his  benefit, 

[417]  They  then  adverted  to  the  evidence,  from  which  it  appeared  that  accord- 
ing to  a  calculation  founded  on  the  depositions  of  the  witnesses,  that  the  setting  up 
the  coi-n  in  hattocks,  if  done  by  the  parson  himself,  would  amount  to  but  a  mere  trifle 
(a  penny  an  acre),  and  that  it  was  an  operation  which  the  farmer  was  obliged  to 
perform  for  the  sake  of  his  own  corn,  and  which,  as  he  could  not  do  it  before  the 
tithe  was  set  out  without  permission  of  the  clergyman,  (who  would  be  entitled  to  take 
his  tithes  while  the  wheat  was  in  sheaf,  or  the  other  corn  in  cock,)  that  permission 
alone  would  be  a  most  ample  equivalent,  if  any  were  due,  for  what  was  so  done  for 
the  benefit  of  the  fainier. 

To  shew  how  palpably  inadequate  the  compensation,  as  set  up  by  the  custom,  was 
in  proportion  to  the  diminution  of  the  tithe  (and  that  without  measuring  it  scrupu- 
lously) from  the  calculation  founded  on  the  facts  so  furnished  by  the  witnesses,  it  was 
made  to  appear  that  the  expense  of  putting  the  corn  into  hattocks,  to  the  farmer, 
was  one  shilling  an  acre  ;  so  that  the  clergyman  must  submit  to  a  deduction  of  an 
eleventh  part  of  his  income  arising  from  the  corn  tithe,  because  the  farmer,  for  his 
own  sake,  put  his  wheat  into  hattocks  *,  in  consideration  of  an  expense  amounting  (as 
far  as  concerned  the  tithe)  to  about  a  peimy  an  acre  ;  whereas,  at  an  ordinary  rate  of 
the  price  of  wheat,  the  tithe  of  the  same  quantity  for  which  the  hattocking  was  to  be 
the  compensation  (the  tenth  of  the  average  produce  [418]  of  an  acre)  would  be  worth 
about  two  shillings,  and  the  rector  would  also  be  deprived  of  his  common-law  I'ight  to 
the  advantage  of  comparing  the  sheaves,  which  he  would  have  while  the  corn  was 
titheable  when  in  that  state,  (.and  they  cited  for  that,  the  case  of  Shalkro.'<s  v.  .lowh,) 
(1.'5  East,  2G1) — which  was  a  commutation,  that  it  was  .so  absurd  to  suppose  that  they 
who  formerly  had  the  care  of  the  interests  of  the  church  should  have  acc'  (led  to,  as 
to  be  uineasonable  on  the  face  of  it,  and  could  not  therefore  be  suffered  to  go  to  an 
issue  when  so  obvious  an  objection  was  apparent  on  the  record  in  Court,  and  which 
could  not  but  be  noticed. 

To  establish  the  principle  for  which  they  contended,  that  although  actual 
equivalence  of  consideration  was  not  necessary  to  the  validity  of  such  a  custom,  yet 
that  it  must  be  ca])able  of  being  shewn  to  be  founded  on  some  gi-ound  of  at  least 
reasonable  consideration  on  the  behalf  of  the  church  ;  they  cited  several  cases.  But 
to  remove,  in  the  first  place,  any  impression  against  such  a  proposition,  which  might 
be  raiscfl  Ijy  certain  cases,  which  would  probably  be  cited  for  the  flefendants,  they 
submitted  that  in  the  case  of  Li-dr/ar  v.  ImiiiiIi-ii  (1  Sid.  ■-'83),  the  consideration  was 
merely  fen-  discharge  from  a  veiy  inconsid(!i'able  tithe, — that  of  rakings  ;  for  which 
any  com[)ensation  almost  might  perhaps  have  been  equivalent,  or  at  least  reasonable. 
There  is  .also  an  .■hidni/iiiiius  case  in  liach  (page  2'2(J),  that  a  custom  to  put  up  the 
sheaves  in  shocks,  discharged  the  parishioners  of  the  tithe  for  odd  sheaves  which 
would  not  make  [419]  a  shock,  was  held  good.  In  that  case  also  the  same  observation 
applies  ;  but  there  was  now  considcral)lo  doubt  if  that  decision  were  law.  When  an 
attempt  was  made  to  carry  that  doctrine  further,  which  was  done  in  Trewin  v.  Jhnd 
(f  Wood,  .'598.  2  (tw.  565),  the  Court  there  declared,  that  a  custom  to  set  up  wheat 
in  sticks  (six  sheaves  against  six),  or  in  stitches  (five  sheaves  ag.ainst  five),  umler  which, 
if  ther(!  weie  any  odd  stick  or  siitch  not  amounting  to  a  stick  or  stitch,  no  tithe  was 
])ayalilc,  was  void,  completely  overthrowing  the  case  in  L.ach.  Tile  decision  in  'I'rvmn 
v.  lUiiiil  was  ado])ted  in  tin;  siibs(!quent  case  of  Siuni'  v.  Jlewill,  and  is  to  l)e  found  in 
many  others  (/) ;  ant!  the  ground  of  all  those  <lecisions  must  have  been,  that  the  com- 

*  The  witnesses  stated  that  a  hattock  consisted  of  eight  she.avcs. 

(/)  lb.  368.  Yard  v.  Slohell,  I  ib.  IMi.  BendUh  v.  Kimhlr.,  2  ib.  .345.  Tnwnki/  v. 
T<iiiilin.toii,  3  ib.  Tai/lor  v.  liiMuiiumt,  3  ib.  401.  Bishop  of  Kjrlc.r  v.  Sldniwr,  ili.  485. 
Oretjor  v.  NichoUts,  2  ib.  536;  and  Uohhuon  v.  Ilnii-oliii,  I  ib.  fOO.  See  also  mo-it  of 
these  cases  in  Gwillim  passim. 
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pensatiou  was  inadequate.  Adverting  to  the  case  of  Swyth  v.  t<ainhwnk  (1  M.  &  S.  66), 
then  recently  decided  in  the  Court  of  King's  Bench,  as  one  which  would  probably  be 
much  relied  on  for  the  defendants,  they  endeavoured  to  distinguish  it  from  the  present, 
by  the  ground  on  which  the  judgment  of  the  Court  proceeded, — that  there  was  in  that 
case  an  adequate  consideration  for  the  custom, — because,  (as  the  Court  held)  the 
additional  trouble  taken  on  such  a  course  of  husbandry,  in  the  re-opening  of  the  shocks 
in  wet  weather  for  the  purpose  of  ventilation,  whereby  the  corn  was  advanced  one 
stage  in  its  progress,  was  considered  to  be  such  an  adequate  consideration  as  [420] 
would  support  that  custom.  As  far,  therefore,  as  that  case  bore  on  the  present,  they 
contended  that  it  furnished  the  very  principle  on  which  the  plaintifi's  case  rested,  and 
confirmed  the  doctrine  of  the  necessity  of  every  custom  being  shewn  to  be  founded 
on  some  reasonable  consideration  to  be  entitled  to  the  attention  of  the  Court.  They 
made  the  same  observations  on  the  dictum  of  Loi'd  Kenyon,  in  the  case  of  Knight  v. 
Hahey  (7  T.  K.  93) ;  and  they  urged  the  effect  of  all  those  cases  to  be  found  in  the 
books,  wherein  it  appeared  that  the  labour  of  hattocking  had  not  been  compensated 
at  all,  the  farmer  still  paying  the  tenth. 

The  plaintift"s  counsel  finally  objected,  that  the  cu.stom  was  not  well  established 
by  the  evidence,  and  principally,  because  it  did  not  appear  to  have  been  noticed  in 
any  one  of  the  terriers,  which  usually  mentioned  customs  of  tithing ;  the  common 
modus  of  a  money  payment  (which  is,  in  fact,  merely  a  custom  of  tithing)  being 
generally  recorded  in  such  documents,  wherever  they  affected  the  common-law  right 
of  the  church. 

The  same  arguments  were  urged  against  the  custom  as  to  the  barley  and  oata,  with 
the  additional  objections  arising  from  the  duplicity  of  the  custom  already  pressed  in 
the  arguments  against  the  mode  of  laying  it  in  the  pleadings. 

The  pay  modus  of  2d.  for  a  day's  math.  They  objected,  I  st,  that  that  was  uncertain 
as  to  the  quantity,  both  in  itself  and  as  attempted  to  be  [421]  proved,  for  the  witnesses 
had  described  it  (inter  esse)  as  consisting  of  difterent  quantities  ;  and  some  had  stated 
that  it  was  a  measurement  cori'esponding  with  a  statute  acre,  whereas  the  acre  was  not 
defined  by  statute  till  the  reign  of  Edward  I.,  long  after  legal  memory  ;  and  2dly,  that 
(if  that  objection  were  not  destructive  of  it)  as  it  was  restricted  in  the  earliest  terriers 
to  the  ancient  meadowing,  the  extent  of  that  species  of  land  in  this  parish  ought  to 
be  clearly  set  out  ". 

As  to  the  milk  modus,  that  also  they  submitted  was  confined,  by  the  evidence  of 
terriers,  to  the  cow  and  calf  kept  by  the  parishioners  for  their  own  use,  which  did 
not  therefore  support  the  general  modus  for  cow  and  calf  as  laid  in  the  answer. 

Fonblanque,  l)auncey,  and  repy.s,  for  the  defendants,  contended,  in  answer  to 
what  they  considered  the  main  ground  of  the  plaintiff's  case, — the  want  of  a  com- 
petent consideration  for  the  custom, — that  it  never  had  been  considered  necessary 
to  the  establishment  of  such  an  agreement  as  that  on  which  the  custom  pleaded  was 
founded,  that  the  additional  labour,  in  consideration  of  which  the  tithe  was  diminished, 
should  be  either  an  adequate  or  equivalent  compensation  ;  and  all  that  had  ever  been 
required  by  the  Court  was,  that  there  should  be  some  consideration.  It  is  clear  from 
all  the  cases,  that  corn  may  be  legally  set  out  in  hattocks,  by  [422]  agreement  between 
the  pai-ties ;  and  though  in  some  instances  the  tenth  may  still  be  paid  to  the  rector, 
yet  if  he  should,  in  consideration  of  the  additional  labour,  agree  to  take  an  eleventh, 
such  an  agreement  would  be  binding,  and  might  lipen  into  a  custom  ;  and  that  is  an 
answer  to  the  argument  founded  ou  the  facilities  said  to  be  afforded  to  the  occupier 
foi-  defrauding  the  tithe-ownei'  by  this  mode  of  setting  out  the  tithes.  The  principle 
of  the  case  in  Lach  remains  untouched  by  any  other  decision,  and  was  e.xpressly  recog- 
nized by  Lord  Kenyon,  (who  was  personally  acquainted  with  the  coarse  of  husbandry 
in  this  part  of  the  country,)  in  the  case  of  Kidijlit  v.  IlaUey.  But  the  recent  case  of 
Siui/tli  V.  Samhrook  is  quite  decisive  on  the  point.  There  the  Court  of  King's  Bench 
expressly  held,  after  much  argument  and  consideration,  that  such  a  custom  wiis 
good ;  and  in  that  case  this  custom  was  questioned  for  the  first  time,  after  a  lapse  of 
centuries,  which  was  improbable,  if  it  really  had  been  an  illegal  custom  founded  on 
no  consideration.     The  ground  of  that  decision  was,  that  the  consideration,  though 

*  Vide  Foxcroft  v.  Paris,  4  Gw.  1529  : — where  it  is  said  that  an  objection  to  the 
description  of  the  lands  for  which  the  exemption  is  claimed,  should  l)e  taken  by  way 
of  exceptions  to  the  answer  ;  and  that  it  is  too  late  at  the  hearing. 
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not  e<|iiiv;ili;iit,  was  siitiiLiciit  ;  and  it  is  in  tlial,  and  many  other  respects,  completely 
decisive  of  this  case,  which  in  most  of  its  circumst;inccs  it  very  nearly  approaches. 

In  answer  to  the  objections  made  to  the  laying  the  custom  in  the  defendants 
answer,  they  contended,  1st,  that  there  was  no  uncertainty  in  it,  as  laid,  as  to  the 
wheat ;  and  submitted  that  it  was  sutticient  in  an  answer,  so  to  lay  a  custom  as  that 
it  may  be  certain  to  a  common  intent,  if  it  furnished  enough  to  apprize  the  plaintiff 
of  the  substance  of  [423]  the  defence,  and  that  it  was  allowable  to  assist  it  by  evidence 
of  the  facts  by  which  it  was  ultimately  to  be  supported.  The  principal  objection 
then  arises  on  the  custom  as  to  the  barley  and  oats.  It  is  said  that  that  is  defective 
on  other  grounds,  because  an  option  is  given  to  the  farmer,  to  adopt  one  of  two  modes 
of  tithing, — one  excluding,  the  other  admitting  the  custom,  adding  duplicity  to 
uncertainty,  and  rendering  it  obligatory  on  one  party  only  ;  and  the  case  of  JFiMer 
V.  Taylur  has  lieen  cited  to  shew  that  such  a  custom  cannot  be  established.  Now, 
besides  the  distinction  that  that  was  a  case  of  a  bill  tiled  to  establish  a  modus,  the 
docti'ine  in  the  case  of  Chapman  v.  The  Bi-ihop  of  Lincoln  (Gw.  679),  upholds  this 
custom  against  any  objection  to  it  founded  on  that  decision.  The  substance  of  this 
custom  is,  that  if  the  faimei'  gathers  in  his  barley,  itc.  in  the  usual  manner  in  cocks, 
without  sheafing  it,  it  pays  the  tenth  in  the  ordinary  course ;  but  that  whenever  the 
season  requires  that  the  farmer  should  set  up  the  barley,  &c.  as  he  does  the  wheat,  it 
then  pays  an  eleventh  :  that  is,  when  the  additional  laboui'  is  not  bestowed  on  it,  it 
pays  the  common  law  tithe  ;  but  when  it  is,  it  pays  the  customary  tithe.  That  is  a 
modus  in  the  alternati\'e  certainly,  but  it  is  nevertheless  certain  ;  and  if  there  were 
any  doubt  about  its  validity,  what  is  said  by  the  judges  in  the  case  of  Chapnuiii  v 
T/ie  Jiishop  of  Lincoln,  would  remove  it;  for  that  case  furnishes  a  genei'al  pi'inciple 
for  judging  of  the  validity  of  these  moduses.  The  language  of  [424]  iMr.  Justice 
Fortescue,  in  speaking  of  that  modus,  is  pcculiaily  applicable  in  behalf  of  this  custom  : 
"But"  (says  he,  in  answer  to  an  objection  for  uncertainty)  "can  any  case  happen  in 
which  the  paison  would  not  either  have  this  modus  or  the  tithes  1 "  The  same  may 
be  said  here.  Mr.  .Justice  Reynolds  also  says,  "This  modus  is  not  uncertain,  because 
the  parson  is  now  to  have  a  modus,  and  now  to  be  paid  tithes;"  and  both  their  Lord- 
ships, as  well  as  the  Loi-d  Chancellor,  say,  that  the  case  of  Homily  v.  BmhM  (1  Lev. 
1  Itj,  i\5  1  Kel.  60:2),  cited  for  the  defendant  in  that  case,  is  not  law  ;  and  the  result  of 
that  discussion  was,  that  as  a  contract  might  have  been  made  between  the  parties  on 
what  terms  they  pleased,  the  Court  held  itself  bound  to  I'cspect  a  long  established 
custom,  the  original  reasonableness  of  which  could  not,  at  so  great  a  distance  of  time, 
be  discovered.  The  doctrine  of  that  case  was  recognized  and  adopted  in  that  of 
Harilatstle  v.  Smithmn  (3  Atk.  24.5),  on  the  principle  proceeded  on  in  all  Courts,  of 
great  reluctance,  quieta  movere. 

As  to  the  custom  not  having  been  noticed  in  the  ancient  terriers,  they  submitted 
that  it  was  not  nece.ssai-ily  the  province  of  a  terrier  to  notice  moduses  of  any  kind, 
although  they  certainly  often  do  in  modern  times. 

With  reg.ird  to  the  hay  modus,  they  contended  tiiat  it  was  sutticient  to  state  it  as 
a  payment  for  a  day's  math,  leaving  it  to  the  witnesses  to  shew  of  [425]  what  (luantitv 
of  land  that  measure  consisted  :  and  as  to  some  of  them  having  described  it  with 
reference  to  a  statute  aci'C,  that  was  merely  as  a  now  well  known  sUiudard  of  quantity, 
and  not  as  being  the  foundation  of  the  term,  and  so  destructive  of  its  necessary 
autiipiity  ;  and  Ijoth  its  i|uautity  and  its  restriction  to  ancient  meadow,  or  e.\tcnsion 
to  all  grass,  should  be  the  suliject  of  an  issue,  when  the  plaintitl'  would  have  an  opjior- 
tunity  of  shewing,  if  ho  could,  that  tithes  in  kind  h.id  liccn  at  any  time  paid  for  any 
grass  in  the  parish,  in  contradiction  to  the  terriers. 

The  same  observations  were  made  iTi  answer  to  the  objections  taken  to  the  modus 
for  milk. 

Clarke  replied. 

TuoM.SDN,  Chief  Baron,  now  delivered  tin;  jiidgnient  of  the  Coin-t. 

This  case  of  dulcliuriia  v.  Iluijlu'.x,  is  one  that  took  up  a  very  consideraMc  tinn;  in 
the  argument,  which  occupied  several  days,  and  was  a  good  deal  entangled  liy  a 
riifercucc  to  a  variety  of  cases,  which  though  certainly  not  altogether  not  bearing  on 
the  sul)ject,  weri!  yet  cases  that  did  not  at  all  seem  to  decide  it. 

The  demand  was  for  certain  tithes  of  lan<l  within  the  parish  of  Norton  in  llale.s, 
in  Shropshire.  There  were  great  tithes  and  small  tithes.  The  plaintitl'  is  rector  of 
that  parish.      The  defence  was  entirely  prescription  and  nuidns. 
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[426]  With  respect  to  the  corn  tithes,  the  defence  was,  that  it  was  duly  set  out, 
although  the  eleventh  part  only  was  set  out,  being  the  eleventh  hattock,  because  by 
the  custom  of  the  parish,  with  the  exception  only  of  one  small  estate,  which  was 
covered  by  a  modus,  all  the  lands  producing  corn  are  exempt  fiom  paying  more  than 
the  eleventh  hattock,  and  that  in  consideration  of  their  setting  out  the  corn  in  the 
hattock,  instead  of  the  sheaf.  This  is  one  custom,  and  it  is  an  imperative  custom  on 
the  occupier  so  to  set  out  his  tithe,  and  gives  him  no  election,  he  is  therefore  bound 
to  set  it  out  in  hattocks,  and  pay  the  eleventh  hattock.  This  applies  to  wheat,  and 
muncorn,  and  lye. 

The  other  question  is  with  respect  to  barley  and  oats.  The  prescription  there  set 
out  is,  that  they  shall  pay  the  eleventh  part  of  the  corn  when  set  out  in  hattocks,  that 
is  the  eleventh  hattock,  if  it  is  so  set  out ;  but  that  it  is  in  the  option  of  the  tenant, 
either  to  set  it  out  in  the  hattock.  and  pay  the  eleventh  hattock,  or  to  pay  the  tithes 
which  would  be  the  tenth  of  the  liarley  in  the  cock ;  so  that  with  regard  to  the 
barley,  provided  the  tenant  chooses  to  do  more  than  the  law  requires  of  him,  he  is  put 
in  the  same  situation  as  if  it  was  the  hard  corn,  for  all  that  the  law  requires,  with 
regard  to  the  hard  corn,  is  to  set  it  out  in  the  sheaf ;  but  he  does  more,  he  sets  it  out 
in  the  hattocks,  and  pays  the  ele\'enth,  and  so  with  regard  to  the  bai'ley,  he  is  to  pay 
but  the  eleventh,  when  he  so  sets  it  out. 

There  were  a  great  many  cases  mentioned  on  this  [427]  occasion,  and  referred  to. 
There  was  one  in  particular,  the  case  of  Smyth  v.  Samhrook,  which  seems  to  be  very 
material,  on  this  occasion,  for  the  guiding  our  judgment ;  it  is  1  Maul.  &  Selwyn,  6G. 
That  was  an  action  for  not  setting  out  tithes  of  different  descriptions,  namely,  wheat 
and  barley,  together,  I  think,  with  peas  and  vetches.  The  prescription  there  was 
with  regard  to  the  wheat,  to  set  it  out  in  the  hattock,  and  in  consideration  of  so 
doing,  and  also  in  consideration  of  opening  and  airing  it,  if  occasion  required,  then 
that  they  should  pay  only  the  eleventh  part  of  it.  With  regard  to  the  hard  corn, 
the  wheat,  and  corn  of  that  description,  the  Court  was  of  opinion  that  it  was  a  good 
custom;  and  so  unquestionably  it  was,  because  the  farmer  had  done  more  than  the 
law  compelled  him  to  do,  and  he  had  done  that  which  was  for  the  lienefit  and  advan- 
tage of  the  tithe-owner,  for  he  had  bi-ought  the  article  into  a  further  state  of  progress 
to  its  being  ultimately  disposed,  namely,  by  having  put  it  up  in  hattocks,  a  more  easy 
way  for  conveying  and  inilading  it,  and  he  had,  if  occasion  required,  opened  the 
sheaves  to  dry  them. 

But  with  I'egard  to  the  eleventh  part  of  the  barley  the  Court  thought  there  was 
no  consideration  for  so  tithing  it ;  for  the  farmer  was  bound  to  set  it  out  in  the  cock, 
which  is  the  usual  mode,  when  the  tenth  would  be  paid  of  course  ;  and  when  set  out 
in  the  cock  or  the  heap,  and  not  in  sheaves,  the  farmer  bestowed  no  extraordinary 
laboiu-  upon  it.  It  was  really,  therefoie,  the  common  way  in  which  barley  is  tithe- 
able  ;  it  was  merely  raked  and  got  [428]  together  in  the  cock.  There  seemed  to  be 
no  reason  why  he  should  not  pay  the  tenth  of  that  barley  ;  and  though  it  was  stated 
that  he  occasionally  opened  it,  yet  that  was  before  the  tithe  was  set  out,  and  before  it 
was  ascertaineil  wlnat  the  parson  was  entitled  to ;  so  that  the  airing  of  it  was  for  his 
own  benefit  solely,  and  not  for  the  benefit  of  the  parson.  There  were  other  cases 
referred  to,  which  do  not,  as  we  think,  bear  so  strongly  upon  this  case  as  to  require 
minute  attention. 

On  the  part  of  the  plaintiff',  in  the  present  case,  they  entered  into  a  long  examina- 
tion, with  a  good  deal  of  speculation  belonging  to  it,  and  the  witnesses  say  how  much 
it  would  cost  the  farmer  to  make  this  alteration  of  putting  up  the  corn  in  hattocks 
instead  of  cocks  ;  and  that  was  used  to  shew  that  the  eleventh  hattock  was  too  favour- 
able a  bargain  for  the  tenant,  and  greatly  to  the  disadvantage  of  the  parson.  'I'herc 
was  a  good  deal  of  speculation  upon  that  ;  but  it  is  not  required  that  there  should  be 
always  an  exact  quid  pro  quo  in  these  compensations  ;  it  is  enough  to  shew  that  there 
is  a  consideration  for  the  deduction.  And  we  see  that  the  farmer  has  done  more  in 
fact  than  the  law  compelled  him  to  do  :  for  instead  of  setting  out  in  the  wheat  in  the 
sheaf,  and  the  liarley  and  oats  in  the  cock,  he  brought  both  into  a  furthei-  stage  of 
husbandry  ;  and  whether  there  was  a  little  more  advantage  on  one  side  or  on  the  other, 
in  doing  so,  that  is  not  for  us  to  decide  ;  nor  is  it  necessary  for  us  to  enquire  whether, 
when  this  compact  was  originally  made,  the  parties  proceeded  on  any  such  nice  calcula- 
tions. That  is  the  case  of  the  wheat ;  [429]  and  the  same  thing  applies  with  regard 
to  the  Iwrley,  taking  it  with  the  distinction  I  have  stated,  that  sometimes  there  was 
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nothing  done  willi  that  beyond  pulling  il  inlo  the  cock,  which  wus  the  common  way 
of  tithing  it,  except  that  if  it  was  wet,  it  was  opened.  In  this  case,  if  the  farmer  leaves 
it  in  that  state,  that  is,  in  the  cock,  he  must  then  pay  the  tenth  of  those  cocks  ;  hut  if 
he  puts  himself  to  further  trouble  and  e.xpense,  then  the  law  gives  him  the  privilege 
of  paying  so  much  less,  namel}',  the  eleventh  ;  and  it  does  not  go  to  confine  the  parson 
to  nothing  beyond  the  cle\enlli,  because  he  would  be  entitled  to  the  tithe  of  the  odd 
sheaves,  if  there  should  be  anv.  It  seems  to  me,  therefore,  that  there  is  no  objection 
to  this  custom  as  laid,  provided  it  is  established  ;  and  with  regard  to  the  evidence 
before  us,  it  cei  taiidy  does  seem  to  be  made  out,  for  there  are  terriers  that  recognize 
that  mode  of  tithing;  but  it  is  for  the  jury  to  decide  on  that.  I  think  there  should 
be  an  issue  in  the  terms  of  this  custom  as  laid,  to  ascertain  how  the  fact  stands. 

With  regard  to  hay,  there  is  a  modus  set  up  of  2d.  for  every  day's  math  of  hay  ; 
that  is  also  an  ancient  payment  recognized  by  the  old  teri-iei's  more  than  an  hundred 
years  ago,  and  there  is  no  evidence  of  tithe  having  been  ever  otherwise  set  out  than  by 
this  payment  of  2d.  But  the  expression  is,  for  every  day's  math  of  hay  :  and  it  was 
argued,  that  it  is  so  uncertain  what  a  day's  math  is,  that  you  cannot  possibly  take 
notice  of  it.  Wecertiuidy  have  had  many  cases  in  which  the  term  has  occurred  :  and 
in  general  it  is  understood  to  be  an  acre,  [430]  and  issues  have  been  directed  upon  it. 
There  was  an  issue  directed  in  Markam  v.  lluxk)/,  1  Gw.  HU'J,  and  there,  a  day's  math 
was  held  good.  The  witnesses  here  say  it  is  the  quantity  of  an  acre:  the  terrier  in 
1635  or  173.5,  I  am  not  sure  which,  specifies,  that  "for  every  acre  or  day's  math," 
(putting  it  as  the  same  thing,)  this  modus  of  2d.  was  payable  ;  and  one  witness  says, 
he  always  understood  that  to  be  an  acre  of  hay  or  hay  grass ;  that  is  the  case  of  this 
modus,  and  if  the  clergyman  desires  it,  he  may  have  an  issue  to  try  it. 

With  regard  to  milk,  there  are  specified  in  the  terriers  payments  which  purport  to 
be  a  modus  for  that, — "so  much  for  cow  and  calf,"  which  imports  in  lieu  milk  :  the 
terriers  call  it  so.  There  seems  to  be  no  objection  to  a  modus  of  that  description 
being  a  good  one.  There  is  one  thing  however  which  I  do  not  understand  :  one  of 
the  defendants  admits  he  has  had  a  barren  cow  ;  does  thai  mean  a  cow  that  has  not 
produced  a  calf  in  the  parish  I  because  that  would  make  no  difference  if  she  protluees 
milk,  for  the  modus  applies  to  the  milk.  There  is  no  specific  modus  for  agistment; 
nor  is  there  any  agistment  made  out,  but  what  is  admitted  in  the  way  I  have  spoken 
of.  There  is  a  modus  for  gardens,  to  which  there  can  be  no  sort  of  objection  :  it  is 
only  Id.  for  every  ancient  garden.  There  is  also  a  modus  for  colts,  and  other  trivial 
moduses  not  worth  attending  to.  If  the  clergyman  desires  issues  on  these,  he  is 
entitled  to  them  ;  as  he  is  on  the  more  material  ones  for  corn  and  barley,  and  hay. 
It  is  in  evidence  that  several  of  these  defendants  occupy  [431]  what  the  witnesses 
understand  to  be  ancient  meadows;  the  jury  may  indorse  on  the  postea  whether 
the  meadows  and  lands  from  which  they  have  had  the  hay  are  ancient  meadows  or  not, 
and  they  may  indorse  whether  the  modus  ap])lics  lo  ancient  meadows  only,  or  to  all ; 
and  if  it  applies  to  ancient  meadows  only,  whether  the  defendants  are  in  possession, 
of  those  ancienl  meadows,  or  any  of  them ;  and  that  I  ihink  will  be  the  most 
correct  way. 

The  Attoknky-Generai.  r.  Wilson,  Claiming  the  Ship  ".lane."  1^17.— (Construc- 
tion of  statutes.) — A  ship  of  foreignl)uilt  (American)  belonging  wholly  to  a  British 
subject,  and  manned  with  foreign  seameu,  is  not  as  within  the  43d  (ico.  III., 
c.  153,  entitled  to  import  Hax-seed  from  Russia.  —  A  privilege  given  by  Act  of 
rarliament  to  ships  belonging  to  any  state  in  amity  with  his  Majesty,  and 
maiuicd  with  foreigners,  to  impoi't  merchandize  otherwise  prohibited,  does  not 
extend  to  foreign-built  ships  l)elonging  to  Biilish  subjects,  it  being  a  privilege  to 
be  coustrueil  strictissimi  juris. — Sed  vide  Campb.  X.  V.  Kep.  vol.  4,  p.  3()4. — If 
a  ship  so  im[)orting,  also  biing  into  a  British  port  other  foreign  articles,  not 
ini[)ortable  as  merchandize  as  duiuiagc,  il  is  a  (piestiou  foi-  the  jtuy,  to  say 
whether  such  goods  were  fairl}'  brought  over  as  such.  —Such  vessels  h.-iviug  an 
English  mate  on  board  considered,  notwithstamiing,  as  being  manned  with 
foreigners,  within  the  meaning  of  the  Act. 

This  was  an  information  for  the  conilemnation  of  a  ship  called  tiie  "Jane,"  and  her 
cargo,  on  the  ground  of  an  illicit  im|)ortation  of  lla.\-.seed,  mats,  oars,  deal-ends,  jind 
handspikes,  fioui  Russia. 
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[432]  The  iuformation  consisted  of  eight  couuts.  The  seventh  count,  ou  which 
the  present  questions  chiefly  arose,  was  as  follows  : — "  For  that  the  said  several 
parcels  of  flax-seed,  the  said  several  parcels  of  mats,  the  said  se\eral  parcels  of  oars, 
the  said  seveiul  parcels  of  deal-ends,  and  the  said  several  parcels  of  handspikes,  being 
goods  or  commodities  of  the  growth,  production  or  manufacture  of  Muscovy,  or  some 
of  the  countries,  dominions  or  territories  to  the  Great  Duke  or  Emperor  of  Muscovy 
or  Eussia  belonging,  were  within  the  time  aforesaid  imported  in  the  said  ship  or  vessel 
called  the  '  Jane,'  by  certain  persons,  to  the  said  Attorney'  General  at  present  unknown, 
from  parts  beyond  the  seas  into  Great  Britain,  to  wit,  to  Katclift',  &c.  within  the  port 
of  London  aforesaid  by  way  of  merchandize  ;  the  said  ship  or  vessel,  at  the  time  of 
the  importation  of  the  said  goods  and  merchandize,  not  being  a  ship  or  vessel  British 
built,  whereof  the  master  and  three-fourth  of  the  mariners  at  least  were  British  :  nor 
being  a  ship  or  vessel  of  the  built  of  that  country  or  place  of  which  the  said  goods  and 
commodities  were  the  growth,  production,  or  manufacture,  nor  of  the  built  of  such  port 
where  the  said  goods  and  commodities  can  only  be,  or  most  usually  are,  first  shipped 
for  transportation,  and  whereof  the  master  and  three-fourths,  of  the  maiiners  at  least 
were  of  the  said  country,  place  or  places :  nor  a  ship  or  vessel  belonging  to  any 
kingdom  or  state  in  amity  with  his  Alajesty  navigated  b}'  foreign  seamen  :  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provided,  whereby  the  said  ship  or 
vessel,  with  [433]  her  guns,  furniture,  ammunition,  tackle,  and  apparel,  became 
forfeited." 

It  appeared  on  the  trial  that  the  vessel  in  question  had  been  American  property  ; 
— that  she  had  been  purchased  by  the  claimant,  Mr.  Wilson,  a  British  subject,  in  the 
year  1809,  and  from  that  period  had  made  several  voyages  to  this  country;  some 
in  the  character  of  an  American,  and  others  luider  other  flags  ;  but  she  had  not 
received,  nor  was  she  entitled  (being  foreign  built)  to  receive,  the  character  of  a 
British  ship,  by  being  registered  as  such.  The  report  of  her,  on  the  occasion  of  the 
present  importation,  was  :  "  In  the  ship  '  Jane,' — no  register — foreign  built — property 
all  British — burthen  about  400  tons,  with  sixteen  men,  being  all  foreign  men,  besides 
Wm.  Myers,  a  British  man,  master  for  this  present  voyage  from  Archangel."  The 
report  of  her  cargo  was  of — "  a  quantity  of  bags  of  flax-seed,  and  a  quantity  of  mats, 
oars,  &c.  (as  enumerated  in  the  information)  for  dunnage." 

The  points  raised  were,  whether  the  vessel  was  entitled,  under  the  43d  Geo.  o, 
cap.  153,  §  4  *,  to  [434]  import  flax-seed  into  this  country — and  whether,  if  she  were, 
she  might  also  import  the  articles  brought  here  and  reported  to  have  been  put  ou 
boai'd  for  dunnage,  being  of  the  value  of  nearly  2001.  and  being  therefore  articles 
(as  the  Crown  contended)  rather  of  the  quality  of  merchandize  than  dunnage. 

The  first  question  was  reserNed  by  the  Lord  Chief  Baron  as  a  pure  point  of  law  ; 
and  on  the  other,  the  jury  found  on  the  evidence,  that  the  mats,  oars,  handspikes, 
and  deal-ends,  brought  bona  fide  as  dunnage,  were  proper  for  that  purpose,  as  some 
of  the  witnesses  had  stated  that  such  articles  would  pack  the  cargo  better  than  rough 
wood.  There  was  also  a  third  point  made,  which  was,  whether  the  ship  could  be 
considered  as  navigated  by  foreign  seamen,  the  mate  being  an  Englishman,  which  was 
also  reserved. 

Subject  to  the  questions  of  law,  the  jury  found  a  general  verdict  for  the  Crown,  at 
the  same  time  negativing  all  imputation  of  fraud  on  the  part  of  the  defendant. 

*  "  IV.  And  be  it  further  enacted.  That  from  and  after  the  passing  of  this  Act, 
and  during  the  continuance  of  hostilities,  and  until  six  months  after  the  ratification 
of  a  definitive  treaty  of  peace,  it  shall  and  may  be  lawful  for  any  person  or  persons  to 
import  into  the  United  Kingdom  any  .sort  of  flax  or  flax-seed,  in  anj'  ship  or  vessel 
belonging  to  any  kingdom  or  state  in  amity  with  his  majesty,  his  heirs  or  successors, 
navigated  by  foreign  seamen,  from  any  port  or  place  whatsoever,  upon  the  same  terms 
and  conditions,  and  subject  to  the  same  duties,  rules,  regulations,  and  restrictions,  in 
any  respect  as  such  flax  and  flax-seed  would,  by  any  law  in  force  in  the  United 
Kingdom,  or  in  Great  Britain  or  Ireland  respectively,  have  been  subject  and  liable  to, 
if  the  same  had  been  imported  in  foreign  ships  or  vessels  of  the  built  of  the  country 
or  place  of  which  such  flax  or  fla.x-seed  was  the  growth,  production,  or  manufacture ; 
any  thing  in  the  .said  recited  Act  of  the  twelfth  year  of  the  reign  of  king  Charles 
the  Second,  or  any  other  Act  or  Acts  of  parliament,  in  force  in  the  United  Kingdom, 
or  in  Great  Britain  oi'  Ireland  respectively,  to  the  contrary  notwithstanding." 
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[435]  Uli  May. — Cuir  now  olitaiuud  a  rule  on  the  jjoints  reserved,  tu  shew  ivuise 
why  th;it  verdict  should  not  be  set  aside  and  a  new  trial  granted,  or  a  verdict  entered 
for  the  defendant ;  submitting,  that  although  the  vessel  in  question  was  confessedly  a 
foreign  ship,  and  not  entitled  as  such  to  a  British  register,  (Lontj  v.  Dnff  {2  Hos.  &  Pul. 
209)) ;  yet  inasmuch  as  she  was  the  property  of  a  British  subject,  a  mei-chant  residing 
in  England,  she  was  to  be  considered  (if  not  within  the  letter,  within  the  policy  of  the 
statute)  as  beluuging  to  a  state  in  amity  with  his  Majesty.  And  a  ease  was  mentioned 
(not  then  in  ])rint)  of  I'cairn  v.  Vov:ie{h),  wherein  (ribbs,  C.  J.  was  stated  to  have  held, 
that  a  foreign-built  ship,  the  property  of  a  British  merchant,  belonged  to  a  state  in 
amity  with  his  Majesty  within  the  meaning  of  this  statute  ;  and  it  was  said  that  that 
decision  had  l)een  followed  up  by  a  similar  one  of  Lord  Ellenborough,  in  a  subse((uent 
case.  And  he  pressed  the  improbability  of  its  being  the  intention  of  the  Legislatuie 
to  atl'ord  a  commercial  advantage  to  a  neutral  state,  which  it  denied  to  its  own  ;  and 
that  if  it  w-ere  matter  of  construction,  it  ought  to  be  construed  liberally. 

The  other  minor  question,  it  was  contended,  would  depend  on  the  fate  of  the 
preceding  objection  ;  for  the  word  "foreigners"  in  the  act,  related  to  the  country  of 
the  ship,  and  in  the  present  case  Englishmen  would  come  within  the  description  of 
foreigners  [436]  on  that  construction,  even  if  the  act  should  be  held  to  mean  that  the 
whole  crew  nnist  be  composed  entirely  of  foreigners. 

■Ihxh.  May. — Shepherd,  Solicitor  General,  Dauncey,  Clarke,  and  Walton,  now  shewed 
cause.  They  objected  to  the  authority  of  the  case  of  Pearce  v.  Umcic,  that  it  was  merely 
a  hasty  dictum  thrown  out  at  nisi  prius,  without  having  undergone  discussion,  as  it 
afterwards  went  off  ou  another  ground. 

Then  they  contended  that,  as  the  present  was  a  mere  question  of  right  between 
the  Crown  and  the  defendant,  it  must  depend  wholly  on  the  words  of  the  act,  which, 
being  passed  to  relax  the  provisions  of  an  existing  law,  should  be  construed  strictly. 
That  would  depend  entirely  on  the  question,  whether  a  privilege  conferred  on  a  state 
in  amity  with  another  nnist  necessarily  lie  extended  to  the  state  itself.  To  shew  that 
the  legislature  had  on  many  occasions  obsei'vcd  a  material  distinction  between  the 
state  itself  and  any  other  state  in  amity  with  it,  (independently  of  the  obvious  and 
natural  diti'erence  of  the  terms,)  they  adverted  to  the  various  sections  of  the  statute 
of  the  12  Chas.  II.  cap.  lf<,  and  of  the  present  act,  wherein  that  distinction  was 
recognized,  partieulai-ly  in  the  -"Jth  section  of  the  latter,  which  gives  a  privilege  to 
im|)ort  in  ships  l)uilt  in  or  belonging  to  (Jreat  Britain  ;  or,  belonging  to  any  state,  &c. 
ill  amity  with  his  Majesty. 

As  to  any  supposed  absence  of  policy  or  legislative  [437]  intention,  or  any  existing 
hardship  in  so  confining  the  ojieiation  of  the  act  to  the  letter,  they  submitted  that 
that  was  a  matter  which  this  Court  could  not  take  into  their  considei'ation,  in  deciding 
what  was  the  true  construction  of  it,  as  it  affected  this  case.  To  take  the  woi'ds  in 
their  common  acceptation,  they  contended  that  a  state  in  amity  with  his  Majesty, 
could  not  liy  any  construction  be  made  to  mean  any  part  of  his  Majesty's  dominions  ; 
nor  can  a  subject  of  his  Majesty  be  the  subject  of  a  state  in  amity  with  his  Majesty. 
The  distinction  is  suiliciently  m.irked  by  tlie  criterion  of  the  duty  of  allegiance  ;  but  a 
still  moi-e  foicible  test  would  Ix;  found  in  this, — that  one  might  commerce  with  an  enemy 
of  the  other  state  without  licing  guilty  of  any  breach  of  his  duty  to  the  sovereign. 
A  distinction  equally  marked  (they  submitted)  existed  in  terms  between  a  state, — 
a  state  in  amity, — and  a  state  in  hostility  ;  and  in  a  question  of  designation,  a  state 
was  as  distinct  from  a  state  in  amity  with  it,  as  from  a  state  in  hostility  :  and  as  well 
might  both  the  others  be  included  in  the  terms  of  a  positive  enactment  by  a  statute 
relating  to  one  of  them  expressly,  as  eithei'.  Therefore  it  cannot  be  contended  that 
an  act,  speaking  of  a  state  in  amity  with  tireat  Britain,  m.iy  be  .said  to  include  (Ireat 
Britain  itself. 

The  other  ([uestion,  they  admitted,  was  much  less  inqiortanl  ;  but  tiiey  insisted, 
that  if  it  were  cause  of  forfeiture  that  all  the  seamen  on  boaiil  this  ship  were  not 
foreigners,  this  vessel  was  clearly  [438]  forfeited  on  the  evidence*;  for  Myers  was 

(/))  Since  reported  in  C'ampb.  vol.  4,  p.  .'Mil  ;  and  Holt,  ])age  (>!). 

*  It  was  proved  that  a  man  of  the  name  of  Howes  (an  American)  had  li.ul  the 
command  of  the  vessel  fi'om  Archangel  till  she  came  Ui  Woolwich  ;  he,  it  was  s.iid, 
was  then  superseded,  which  turned  out  to  mean  that  Myers,  who  had  acted  as  Tiiale 
duiiug  the  voyage,  was  sent,  as  the  captain  of  the  ship,  to  reiKirt  liei'. 
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not,  in  fact,  the  raastei'  of  the  ship,  as  reported,  but  the  mate,  and  as  such  nothing 
more  than  one  of  the  mai'iners  :  foi'  in  commercial  law  theie  is  no  distinction  recognized 
between  the  crew  on  board,  but  that  of  master  and  mai-iner,  therefore  Myers,  a  British 
man,  being  a  mariner  on  board  the  commercial  ship,  she  was  not  manned  by  foreigners, 
as  required  by  the  act ;  and  therefore  the  importation  was  on  that  ground  also  illegal. 
It  was  the  object  of  the  act  of  parliament  to  prevent  British  seamen  from  being  so 
engaged  when  wanted  for  the  service  of  Britain  ;  it  was  therefore  the  defection  of 
British  seamen  that  the  act  contemplated,  and  it  ought  to  be  strictly  enforced.  But 
if  on  the  other  hand  this  vessel  has  made  the  importation  as  a  British  ship,  it  is 
enacted,  that  in  such  case  the  master  and  three-fourths  of  the  crew  shall  be  British, 
and  that  luiquestionably  is  not  the  fact.  If  the  consti'uction  contended  for  by  the 
defendant  were  the  true  one,  the  consequence  would  be  that  a  foreign-built  ship, 
British-owned,  would  be  entitled  to  greater  advantages  as  a  trader,  than  a  vessel 
belonging  to  and  of  the  built  of  this  country.  On  the  whole,  they  submitted,  that 
this  Act  of  the  43d  of  the  King  could  not  be  constiued  so  largely  as  to  extend  the 
privilege  to  a  British-owned  ship  ;  for  if  it  could,  it  must  necessarily  include  such 
vessels  [439]  even  when  of  the  built  of  a  hostile  state  and  navigated  by  enemies;  and 
that  therefore  it  could  not  have  been  the  intention,  any  more  than  it  was  the  language 
of  the  legislature,  that  such  a  construction  should  be  put  upon  the  words  of  the 
statute. 

Carr  and  Spankie,  for  the  claimant,  having  adverted  to  the  testimony  borne  by  the 
jury  to  the  fairness  of  his  conduct  in  the  transaction,  submitted  the  following  argu- 
ments, on  the  point  of  law  as  to  the  construction  of  the  clause  of  the  Act  in  question, 
which,  they  contended,  enabled  the  defendant  to  effect  the  importation  which  gave 
rise  to  this  proceeding: — That  the  legislature  having  thought  it  expedient  to  relax, 
in  particular  instances,  the  prohibitory  enactment  of  the  general  navigation  law  in 
favour  of  the  trading  subjects  of  alien  neutral  states,  it  was  impossible  to  conceive 
that  it  was  their  intention  to  exclude  from  those  valual)Ie  privileges  the  numerous 
class  of  British  ships  belonging  to  British  merchants,  of  which  this  vessel  was  one  ; 
and  that  eveiy  fair  and  ostensible  oljject  of  the  statute  could  not  but  be  noticed  by 
the  Court  in  coming  to  a  conclusion  on  the  construction  of  it,  as  regarding  the 
important  question  before  them. 

They  submitted  that  the  case  of  Lour/  v.  Duff  (i  B.  &  P.  209)  had  established,  that 
a  British-owned  vessel  of  alien  built,  which  is  neither  required  or  entitled  to  register 
as  a  British  ship,  is  entitled  to  trade  in  as  ample  a  manner  as  any  alien  ship  admitted 
to  specific  privi-[440]-leges  by  act  of  parliament.  The  language  of  Lord  Eldon  on 
that  point  is,  "  Though  it  was  highly  politic  to  confine  the  privileges  of  English  ships 
to  such  as  should  be  registei-ed,  there  seems  to  be  no  leason  why  English  owners 
should  not  be  entitletl  to  cany  on  foreign  trade  under  the  same  advantages  as 
foreigners,  and  liable  to  the  same  duties  ; "  and,  in  the  conclusion  of  his  judgment,  his 
Lordship  says, — (having  cleared  the  proposition  from  any  doubt  as  to  ships  not 
registered  being  lawfully  navigated  or  owned  by  British  subjects,) — "a  British  owner 
of  a  foreign-built  ship  may  engage  in  neutral  trade,  and  will  be  liable  to  the  alien 
duties,  but  it  was  not  the  policy  of  the  legislature  to  prevent  British  subjects  from 
employing  foreign  ships  in  neutral  trade,  in  as  ample  a  manner  as  the}' can  be  employed 
by  aliens."  And  they  denied  the  existence  of  any  statute  wherein  higher  privileges 
were  given  to  the  foreign  trader  than  to  this  class  of  ships,  except  in  the  single 
instance,  where  the  nature  and  necessity  of  the  thing  required  it,  which  is  to  be  found 
in  the  navigation  act,  of  the  power  given  to  foreign  merchants,  to  import  the  produce 
of  their  own  state  in  ships  of  the  built  of  that  country,  and  navigated  by  subject 
seamen.  There  could  be  no  doubt,  (they  submitted,)  that  if  the  claimant  had  employed 
a  ship  belonging  to  a  neutral  state  to  have  imported  this  cargo,  it  would  have  been 
legal.  Then  the  question  is,  whether  the  description  in  the  statute,  "  of  a  state  in 
amity  with  Great  Britain,"  maj^  not  be  extended  to  mean  a  state  not  at  war, — any 
state  but  an  enemy, — and  if  not  as  being  comprehended  in  the  words,  at  least  on  the 
reasoning  principle  of  ;\  fortiori.  The  true  [441]  distinction  appeal's  to  be,  that  these, 
ships  are  not  entitled  to  the  privileges  of  British  registered  ships, —they  are  not 
entitled  to  the  colonial  trade, — or  to  drawbacks,  in  certain  instances— and  they  are 
liable  in  many  instances  to  a  higher  rate  of  duties  on  their  cargo,  as  is  the  case  with 
alien  friends  ;  but  while  they  are  subject  to  the  same  disaliilities  as  alien  neutrals  are, 
are  they  not  to  be  admitted  to  the  .same  advantages' 
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The}'  then  rcciirred  to  the  case  of  pMrcc  v.  Cowie,  where  this  same  question  of — 
whether  a  subject  of  this  country  was  a  subject  of  a  state  in  amity  with  his  Majesty 
— was  raised,  in  an  action  on  a  policy  of  insurance.  There  the  Chief  Justice  of  the 
Common  Picas  said,  he  should  consider  this  sort  of  ship  as  belonging  to  an  alien  friend 
within  this  Act;  and  that  decision,  they  stated,  had  been  followed  by  a  recognition 
of  that  construction  by  Lord  Ellenborough,  who,  on  a  subsecjuent  similar  question  on 
the  same  policy,  (I'eurcc  v.  Glover,  sittings  K.  E.  M.  15  G.  .3,  not  reported,)  said, 
on  the  point  being  raised,  "It  will  Ijc  difficult  to  make  me  believe  that  a  British 
subject  is  not  a  subject  of  a  state  in  amity  with  his  Majesty ; "  and  the  objection  was 
overruled.  That  at  least  shews  what  was  the  first  impression  of  those  two  very 
learned  Judges.  In  the  case  of  Sewell  v.  The  Royal  E.ixliawje  Assurance  Company  (a), 
the  Court  of  Common  Pleas  held,  that  a  ship  of  the  built  of  a  hostile  countiy,  pur- 
chased with  license  by  a  Biitish  owner,  [442]  was  to  be  considered  as  an  alien  ship 
so  as  to  legalize  an  importation  permitted  to  be  made  in  ships  belonging  to  a  country 
in  amity  with  his  Majesty.  The  judgment  given  in  that  case,  in  favour  of  the  plaintiff, 
must  have  proceeded  on  that  ground  entirely,  for  the  other  points  of  the  case  are 
against  him  ;  and  he  could  not  have  succeeded,  unless  his  ship  had  been  held  to  be 
a  ship  belonging  to  a  subject  of  a  state  in  amity  with  his  Majesty,  for  by  that  descrip- 
tion alone  coukl  she  have  been  capable  of  receiving  a  license  to  legalize  the  voyage. 

They  submitted,  therefore,  that  in  a  case  of  construction  of  a  beneficial  statute, 
passed  in  relaxation  of  a  more  rigorous  law,  for  the  purpose  of  granting  privileges  of 
commercial  advantage  to  neutral  ships,  not  for  the  benefit  of  the  neutral  but  of  the 
British  nation,  the  Court  would,  in  a  case  of  doubt,  decide  in  favour  of  the  British 
trader, — that  an  alien's  ship,  belonging  to  a  British  owner,  would  be  entitled  to  any 
privilege  conferred  by  such  a  statute  on  subjects  of  states  in  amity  with  Britain. 

On  the  other  point  they  submitted,  generally,  that  a  provision  requii'ing  a  ship 
to  be  navigated  by  foreigners,  would  be  satisfied  if  the  body  of  the  crew,  or  even  the 
greatest  proportion,  were  foreign  seamen  ;  and  that  it  would  be  most  hard  if  the  cir- 
cumstance of  Myers  being  on  board  the  ship,  even  admitting  that  he  was  not  the 
captiiin,  but  one  of  the  seamen,  should  cause  the  ship  to  lie  forfeited.  And  they  cited 
the  case  of  Scott  v.  Schwarf-:  (Com.  Rep.  677),  [443]  to  shew  that  great  latitude  of 
construction  was  permitted  in  deciding  on  those  penal  statutes,  which  subjected  to 
forfeiture  ships  not  navigated  by  foreigners  within  the  letter. 

•27th  May. — The  Solicitor  General  was  heard  in  reply.  He  insisted  that  the  case 
of  Setcell  v.  Tlie  Royal  Exchange  Assurance  Company,  was  a  decision  altogether  diverse 
intuitu,  and  proceeded  wholly  on  the  words  of  an  act  (49  Geo.  III.)  which  permitted 
such  importations,  under  certain  circumstances,  "in  any  British  ship  or  vessel,  or 
in  any  ship  or  vessel  belonging  to  any  country  in  amity  witli  his  Majesty,  in  any 
niannci-  navigated;"  and  the  question  there  was  merely,  whether  a  British  owned 
ship,  purchased  under  a  license,  from  an  enemy,  was  protected  within  that  statute. 
lie  contended,  that  tiie  description  of  a  state  in  amity  with  his  Majesty  could  not 
l)e  a])|ilic(l  to  any  state  which  might  not  at  some  time  by  possibility  Ijecome  hostile, 
and  that  alone  must  exclude  the  notion  of  such  terms  l)eiiig  applicable  to  the  state 
itself.  lie  also  put  the  case  of  a  ship  warranted  neutral  as  to  15ritain,  in  a  policy  of 
insurance,  turning  out  to  belong  to  a  British  subject,  and  that  he  submitted  would 
vacate  the  policy.  A  neutral  may  trade  with  a  belligerent,  whereas  a  sul)ject  may 
not.  The  main  object  of  the  distinction  taken  lietween  a  British  rcgisteied  ship,  and 
a  ship  of  foreign  built  British-owned,  is  the  encouragement  of  the  forniei-,  to  the 
dis.idvantage  of  the  latter,  according  to  the  policy  of  the  state  ;  and  that  was  reuog- 
nized  in  the  case  of  f/mg  v.  IhH'.  This  very  ai^t  makes  that  clear  ;  for  tlie  Kith  section 
enables  [444]  ships  belonging  to  states  in  amity  with,  to  import  merchandize  into, 
this  country,  under  an  order  in  council,  from  any  ports  belonging  to  stales  not  in 
amity  with  his  Majesty  ;  which  evidently  was  not  meant  to  extend  to  sliijis  lielonging 
to  this  country 

Cur.  adv.  vult. 

TlloM.soN,  Chief  Baron,  now  gave  judgment. 

This  case  of  the  Attorney  General  v.  IVibon,  has  been  a  matter  of  great  importance, 
and  has  received,  as  it  well  deserved,  the  full  consideration  of  the  Court.  (Hero  his 
Lordship  stated  the  information,  and  the  ((uestions  arising  out  of  it.) 

(a)  4  Taunt.  856, — noticed  at  length  infra  in  the  judgment. 
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The  curgo,  in  the  present  instance,  was  a  quantity  of  flax-seer],  and  also,  as  the 
information  alleged,  a  quantity  of  mats,  oars,  deal-ends  and  handspikes ;  but  upon  the 
merits,  the  question  must  be  taken  upon  the  importation  of  tlax-seed  only,  that  being 
now  to  be  considered  as  the  only  cargo  thus  imported,  liecause,  upon  reference  to  the 
jury,  with  respect  to  the  nature  of  the  other  articles  alleged  to  have  been  imported, 
they  found  that  those  articles  were  fairly  and  bona  fide  what  were  properly  denomi- 
nated dunnage,  that  is,  that  they  were  things  fit  and  necessary  and  usually  taken  on 
board  for  the  protection  and  safety  of  a  cargo  of  flax-seed  when  brought  home  in  bulk. 
(His  Lordship  then  stated  the  cii'cumstances  of  the  case  ) 

Now  it  is  plain  that  this  is  not  a  ship  so  owned  [445]  and  navigated,  as  to  be 
entitled  to  make  such  an  importation  under  the  regulations  of  the  acts  of  navigation. 
If,  therefore,  she  was  authorized  to  do  so,  it  must  be  under  the  statute  of  the 
43  Geo.  III.  c  153,  s.  -1.  (His  Lordship  read  the  section.)  That  section  is  supposed 
to  convey  a  right  to  this  ship  to  make  the  importation,  which  she  has  done  in  the 
present  instance,  that  is,  as  a  ship  belonging  to  a  kingdom  or  state  in  amity  with  his 
Majesty,  navigated  with  foreign  seamen,  notwithstanding  the  Navigation  Act,  or  any 
sulisequent  statute  made  upon  this  subject.  So  that  if  this  statute  authorizes  the  ship 
in  question  to  make  the  importation,  it  can  only  be  by  construing  that  ship  to  be  one 
coming  within  the  description  of  "  a  ship  belonging  to  a  kingdom  or  state  in  amity 
with  his  Majesty  ; "  and  the  ground  of  the  argument  upon  that  is,  that  it  is  a  ship 
belonging  to  a  kingdom  or  state  in  amity  with  his  Majestj',  because  it  belongs  to 
a  person  who  is  a  subject  of  his  Majesty.  But  do  not  the  terms  "ship  or  vessel 
belonging  to  a  kingdom  or  state  in  amity  with  his  Majesty,"  in  their  plain  acceptation, 
necessarily  refer  to  some  kingdom  or  state  while  in  a  friendly  relation  to  this  country, 
and  such  a  slate  as  may  hereafter  become  hostile  to  this  kingdom,  and  not  to  the 
ships  of  individuals  who  compose  part  of  the  body  of  the  subjects  of  this  kingdom  I 

The  title  of  this  act  of  the  43  Geo.  III.  seems  to  me  not  immaterial  to  be  attended 
to;  that  title  is.  An  Act  to  permit  the  importation  in  neutral  vessels  from  states  in 
amity  with  his  Majesty,  of  certain  mer-[446]-chandize  :  and  to  permit  the  importation 
in  neutral  vessels  from  states  not  in  amity  with  his  Majesty,  of  certain  merchandize. 

The  provision  in  the  4th  section,  with  regard  to  flax-seed,  it  must  be  admitted, 
does  not  confine  the  place  from  whence  the  importation  is  to  be  made,  to  states  in 
amity  with  his  Majesty,  but,  on  the  contrary,  allows  it  from  any  place  whatsoevei' ; 
still,  however,  with  regard  to  the  vessels  allowed  to  be  employed  in  that  importation, 
the  description  of  them  is  thi.s,  namely,  that  they  must  belong  to  a  kingdom  or  state 
in  amity  with  his  Majesty.  If  these  terms  were  doubtful,  they  might  fairly  receive 
elucidation  from  the  title  of  the  act,  which  declares  the  purpose  of  it  to  be,  to  permit 
the  importation  in  neutial  vessels  ;  explaining,  therefore,  what  they  mean  by  neutral 
vessels,  namely,  vessels  belonging  to  a  neutral  kingdom. 

The  .5th  section  of  the  same  statute,  with  regard  to  the  Turkey  Trade,  plainly 
marks  the  distinction  between  ships  belonging  to  Great  Britain,  and  ships  belonging 
to  a  state  in  amity  with  Great  Britain,  by  allowing  the  Turkey  Companj'  "  to  import 
goods,  heretofore  imported  by  them  from  the  Levant,  in  any  ship  or  vessel  built 
in  or  belonging  to  Great  Britain  or  Ireland,  navigated  according  to  law,"  that  is,  of 
course,  on  board  of  which  you  are  to  have  a  certain  proportion  of  sailors  of  this 
country;  "or  in  any  ship  l)eIonging  to  an}'  kingdom  or  state  in  amity  with  his 
Majesty ; "  thus  marking  a  clear  dis-[447]-tinction  between  ships  belonging  to  Great 
Britain  or  Ireland,  or  ships  belonging  to  a  kingdom  or  state  in  amity  with  his 
Majest}'. 

The  Court  was  much  pressed  with  the  hardship  of  a  British  subject,  who  is 
possessed  of  a  ship,  his  own  propertv,  not  being  permitted  to  employ  it  in  importing 
the  articles  in  question,  under  the  same  regulations,  with  respect  to  the  navigation  of 
such  ships,  as  foreign  ships  are  laid  under,  when  emploj'ed  by  him,  as  they  lawfully 
may  be,  in  the  same  importation  ;  and  it  must  be  admitted,  it  does  bear  some  appear- 
ance of  hardship ;  but  at  the  same  time,  if  we  find  it  a  matter  of  positive  and  precise 
regulation,  I  do  not  know  how  the  Court  can  prevent  the  operation  of  that  regulation. 
Many  regulations  on  these  subjects  of  revenue,  not  merely  relating  to  the  customs, 
but  to  the  excise,  and  others,  may  proceed  from  considerations  of  state  policy,  of 
which  we  do  not,  perhaps,  see  the  reason  ;  Ijut  if  they  are  positively  laid  down  and 
marked  out,  the  Court  cannot  say  that  they  shall  not  take  place  on  the  ground  of 
hardship. 
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I  Ciiniiot  tiiid  any  case  which  has  yet  decided  in  favour  of  the  coiistruetion  of  these 
statutes,  which  the  defendant  contends  for;  and  when  I  say  decided,  I  do  not  find 
any  case  in  which  the  question  has  come  in  judgment  before  the  Court.  It  was 
certainly  stated,  that  some  expressions  had  fallen  from  very  high  authority,  tending 
that  way.  There  was  a  case  cited  of  Pcarse  v.  Oowie,  tried  before  Mr.  Justice  Gibbs, 
which  was  relied  on  for  the  sake  [448]  of  something  which  he  let  fall  to  that  eflfect, 
upon  the  trial  of  that  cause :  it  happens  that  that  case  has  since  appeared  in  print, 
but  I  do  not  tiiid  that  the  report  of  it  warrants  the  purpose  for  which  it  was  cited  *. 

That  case  is  in  Mr.  Holt's  Reports,  p.  69.  It  was  an  action  on  a  policy  of  insurance 
on  a  Portuguese  vessel,  owned  by  a  L^ritish  subject,  at  and  from  Amelia  Island  to 
Liverpool  The  vessel  took  in  her  cargo  at  Amelia  Island,  which,  with  the  exception 
of  some  small  quantity  of  rice  on  board,  consisted  of  cotton.  The  ship,  on  account  of 
l)ad  weather,  was  obliged  to  put  back  to  Amelia  Island,  where  she  w^as  found  to  have 
sustained  so  much  damage,  that  it  became  necessary  to  sell  her.  The  plaintiff's  claimed 
a  total  loss.  The  objection  there  was  to  the  legality  of  the  voyage,  because  the 
4.3  Geo.  III.  cap.  1.53,  sec.  13,  only  authorized  the  importation  into  Great  Britain  of 
all  sorts  of  wool ;  and  it  proceeds  to  give  a  liberty  to  import  into  Ireland  all  sorts  of 
barilla,  and  wool,  and  cotton  wool, — so  that  there  was  an  obvious  distinction  made  by 
the  legislature  The  bulk  of  that  cargo  was  cotton  wool,  and  not  the  wool  which  the 
act  of  pai-liamont  permits  to  be  imported  into  Great  Britain  ;  and  it  was  urged,  that 
wool  standing  alone,  means  wool  from  the  backs  of  sheep,  and  not  cotton  wool.  The 
Lord  Chief  Justice  Gibbs  was  of  opinion,  that  cotton  wool  was  not  included  in  the 
term  wool,  in  the  act  of  the  43  Geo.  III.  ;  and,  therefore,  there  being  a  dis-[449]- 
tinction  between  wool  with  regard  to  Ireland,  and  all  sorts  of  wool  with  regard  to 
England,  he  held  that  the  words  of  the  act  did  not  authorize  the  importation  of  cotton 
wool  into  England.  Now  that  case  seems  not  to  bear  on  the  present  question  ;  for  the 
question  was  not  there,  whether  a  foreign-built  ship,  owned  by  a  British  subject,  could 
be  said  to  belong  to  a  subject  in  amity  with  his  Majesty,  for  if  the  ship  had  belonged 
to  a  neutral  subject,  she  could  not  have  imported  cotton-wool,  but  wool  only  so  called  ; 
therefore,  it  seems  to  me,  for  the  reason  I  have  mentioned,  that  this  point  was  not 
considered  (/). 

There  was  a  case  much  relied  upon,  too,  on  the  part  of  the  defendant,  of  Sexvell  v. 
TIte  Bni/al  Erchani/i'  Assurance  Company ;  and  certainly  there  does  seem  to  have  fallen, 
according  to  the  report,  from  Lord  Chief  Justice  Mansfield,  something  that  appears  to 
bear  upon  this  question  ;  but  still,  that  was  not  the  point  in  judgment  there.     There 
was  a  policy  of  insurance  upon  a  ship  and  her  freight,  at  and  from  St.  Michael's  to 
London,  and  the  declaration  set  out  a  charterparty,  whereby  the  agent  for  the  plaintiffs 
chartered  the  ship  to  Browning,  for  a  voyage  from  London  to  St.  Michael's  and  back 
again,  upon  the  terms  that  the  master  should  proceed  direct  to  St  Michael's,  and  on 
her  arrival  receive  there  from  the  factors  of  the  freighter  a  full  cargo  of  fruit,  and 
proceed  therewith  direct  for  London.     The  loss  averred  was  by  a  forcible  seizure  and 
[450]  caijtin'c  l)y  jiersons  unknown.     The  cause  was  tried  at  the  sittings  after  Trinity 
Term    IS1l>,   before   Mr.  Justice  Gibbs,   and    then    it   appeared    that   the  .ship  was 
Norwegian  built,  and  had  been  purchased  by  the  plaintiff's  of  the  master,  who  was  a 
subject  of   Denmark,  a  country  then    hostile,  under  a  license   from   his   Majesty  to 
purchase  of  an  enemy;  the  Captain  and  crew  were  Danes;  that  was  the  state  and 
situation  of  that  .ship.     On  her  arrival  at  St.  Michael's  the  governor  refused  to  let  her 
enter  the  port,  or  receive  a  cargo  there,  and  ordered  the  master  to  proceed  to  Tercera, 
where  the  Portuguese  governor  general  resided,  to  obtain  permission  to  land  at  St. 
Michael's ;  this  the  master  refused  to  do,  assigning  as  his  reason,  that  it  would  be  a 
violation   of  his  chaiteiparty  ;  and   he    intended   to   lie  in   the   harbour  during  the 
stipulated  time  for  his  taking  in  a  cargo,  but  was  soon  after  arrested  by  the  governor, 
and  detained  foui'  monlhs  a  prisoner,  and  a   Portuguese  pilot,  m.ister,  and  xrevv,  were 
l)vit  on  board  his  ship,  who  took  her  to  Tercera.     In  ])oint  of  fact,  they  then  laid 
hold    of    his    proi)eity,    and    in    substance,    conii.scatcd    his    ship.       The   action     was 
brought  upon  the  [Milicy,  and  it  was  contended,  that   the  plaintiff'  could  not  recover 
on    the    homeward    policy  ;     because,    under    the    Navigation    Act,    I'cquiring    three- 
fourths  of  the  crew  to  be  British  subjects,  it  was  illegal  to  import  a  cargo  of  fruit 

*  His  TiOrdship  appears  not  to  have  seen  Mr.  Campbell's  Report  of  that  case. 
(/)  Vide  the  dictum  in  the  report  of  that  case,  in  4  Canipb.  p.  3fi3. 
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from  St.  Michnel's  into  England  with  a  Danish  master  and  crew.  It  seems  she 
had  not  proceeded  at  all  upon  her  homewaid  bound  vo^-age,  for  she  was  inter- 
rupted and  intercepted  in  that  by  the  act  of  the  foreign  governor,  and  the  objec- 
tion taken  was,  that  since  the  charterparty,  which  was  in  evidence,  proved  [451] 
tliat  the  voyage  from  London  to  St.  Michael's  and  thence  back  to  London  was  one 
and  entire,  the  illegality  vitiated  as  well  the  policy  on  the  outward  voyage  as  the 
other  ;  that  was  the  great  line  of  objection  then  taken  upon  the  trial.  There  was  a 
motion  then  for  a  new  trial ;  and  Mr.  Justice  CTibbs  laid  it  down,  that  he  had  no 
doubt  that  the  homeward  voyage  did  not  contaminate  the  outward  voyage  ; — the  great 
stress  of  the  argument  was  to  make  this  one  entire  voyage, — that  is,  both  the  voyage 
out  and  the  voyage  home ; — and  that  if  the  voyage  had  been  completed  under  those 
circums'ances,  it  would  have  been  an  illegal  voyage.  L^pon  the  conclusion  of  the 
argument,  Lord  Chief  Justice  Mansfield  said,  "We  think  that  the  ground  taken  by 
the  defendant  fails,  and  that  the  homeward  voyage  is  not  necessarily  an  illegal  voyage  ; 
the  vessel  is  clearly  not  entitled  to  the  privileges  of  a  British  ship,  but  is  to  be 
considered  as  an  alien  ship,"  —  (it  had  lieen  argued  that  if  she  was  not  entitled  to  the 
privileges  of  a  British  ship,  she  was  to  be  considered  as  an  alien  ship,) — "  and  as  such 
she  could  not  come  to  England  with  the  cargo  in  question,  were  it  not  that  by  the 
49th  Geo.  IIL  the  king  had  power  to  license  ships  to  trade  directly  contrary  to  the 
Act  of  Navigation,  that  is,  to  authorize  alien  ships  to  bring  home  this  sort  of  cargo." 
That  was  Lord  Chief  Justice  Mansfield's  opinion  of  the  operation  of  that  act,  but  the 
question  in  that  case  turned  entirely  on  the  authority  of  licensing  alien  ships  ;  nothing, 
however,  of  that  sort  appears  in  the  present  case :  this  is  not  a  question  of  license. 
The  opinion  of  the  Chief  Justice  proceeded  thu.s,  "  Non  constat  that  this  [452]  captain 
would  have  performed  this  voyage  without  obtaining  such  a  license.  If  there  were 
any  officer  in  the  Azores  authorized  to  grant  it,  the  master  might  obtain  it  theie,  if 
not  he  might  wait  till  such  a  license  was  sent  to  him  from  England."  The  Chief 
Justice  was  of  opinion,  that  by  the  4:9th  of  the  King,  and  subsequent  to  that  act,  on 
which  this  arises,  it  was  in  the  power  of  the  King  to  licenise  ships  to  trade  directly 
contrary  to  the  Act  of  Navigation  ;  and  he  says,  "  it  was  not  necessary  to  obtain  the 
license  till  just  before  the  act  of  importation ;  it  does  not  refer  to  the  act  of  sailing 
over,  but  to  the  bringing  in  the  goods  :  "  therefore  they  were  of  opinion  that  the  rule 
ought  to  be  discharged  ;  dividing  therefore  those  two  voyages,  non  constat  that  the 
ship  would  have  come  home  without  a  license  ;  the  Chief  Justice  being  of  opinion  it 
might  be  obtained.  It  seems  to  me,  therefore,  that  regard  being  had  to  the  points 
before  the  Court  in  that  case,  that  decision  is  not  applicable,  in  point  of  determination, 
to  the  question  now  before  us. 

1  here  was  another  ground  taken  on  the  part  of  the  Crown  foi'  the  forfeiture  of 
this  ship,  and  when  I  say  taken,  I  do  not  mean  that  it  was  strongly  insisted  upon,  but 
it  was  urged — that  this  ship  was  not  properly  navigated  ; — for,  supposing  she  could, 
under  the  description  of  a  ship  belonging  to  a  kingdom  or  state  in  amity  with  his 
Majesty,  be  entitled  to  import,  still  she  must  be  navigated  by  foreigners.  That  is  a 
qualification  necessarily  imposed  :  and  thei'e  was  a  little  confusion  created  by  some 
attempt  upon  the  entering  of  the  ship  here,  by  the  person,  who  [453]  really  was  the 
captain,  to  make  the  mate  appear  as  if  he  was  the  cap'ain  :  I  do  not  impute  that  to 
the  owners,  it  was  the  act  of  the  captain,  who  made  the  mate  report  himself  as  being 
the  captain,  which  was  not  the  case  ;  but,  independent  of  that,  there  was  not  the  least 
evidence  to  shew  that  there  was  not  a  sufficient  number  of  foreigners  on  board,  in 
ordei'  to  make  out  the  requisite  of  her  being  navigated  by  foreign  seamen  ;  cert;unly, 
one  English  sailor-  on  board  her  would  not  vitiate  the  voyage,  pro\'ided  the  majority 
were  foreigners,  as  the  statute  requires ;  indeed,  in  candour,  I  think  the  Solicitor 
General  did  not  insist  on  that  objection,  but  wished  to  have  the  opinion  of  the  Court 
upon  the  dry  question,  whethei'  this  ship,  allowing  her  to  be  well  navigated,  was 
entitled  to  protection  under  the  43d  Geo.  III.  Now,  upon  the  best  consideration  we 
can  give  the  statute,  we  think  it  is  a  question  certainly,  strictissimi  juris,  and  there- 
fore we  think  that  she  does  not  come  within  the  protection  of  the  statute,  as  belonging 
to  a  kingdom  or  state  in  amity  with  his  Majesty.  At  the  same  time  I  feel,  and  I  may 
state  it  to  be  the  feeling  of  the  rest  of  the  Court,  that  it  is  a  case  of  extreme  hardship 
on  the  defendant ;  for  there  does  not  appear  to  have  been  any  thing  dishonest  or 
fraudulent  in  the  ti-ansaction  on  his  part ;  and  it  is  clear  that  he  might  legally  have 
liiied  any  other  vessel  for  the  pur]iose  of  this  importation,  and  if  she  had  been  manned 
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by  foreigners,  as  required,  she  would  certainly  have  been  protected  from  forfeiture  ; 
but  that,  however,  has  not  been  done. 

We  wi.sh  the  ca.se  had  not  proceeded  to  that  ex-[454]-treraity,  which  called  for  the 
judgment  of  the  Court  on  the  point  ;  we  cannot  help  thinking  it  worth  the  attention 
of  the  Crown  otticers  on  this  subject,  how  far  they  will  think  proper  to  pursue  further 
the  consequences  of  that  judgment,  which  we  feel  it  our  duty  to  give,  for  the  forfeiture 
of  the  ship,  under  the  counts  on  which  this  verdict  has  been  obtained. 

The  King  v.  Bickley  and  Other.s.  IGth  January  1817. — The  inquisition  to  find 
debts,  &c.  on  an  extent,  is  not  wholly  an  ex  parte  proceeding  ;  and  a  claimant  of 
property  in  the  goods  enquired  of,  may  assert  his  claim  before  the  Sherifl',  and 
put  material  questions  to  witnesses  examined  by  him  on  the  part  of  the  prosecutoi', 
in  the  way  of  cross  examination,  to  shew  that  the  goods  belong  to  him.  And  if 
the  Sheriff  refuse  to  pei'mit  sucli  interrogatories  to  be  put,  the  Court  will  set 
aside  the  extent  and  inquisition. — Quere,  Whether  a  claimant  is  entitled  to  bring 
forward  other  evidence  in  support  of  his  claim. 

This  was  a  motion  to  set  aside  an  extent,  as  to  certain  property  which  had  been 
seized  under  it,  on  the  ground  that  the  Sheriff,  on  taking  the  inquisition  to  find  what 
goods,  &c.  the  defendants  were  possessed  of  at  the  time  of  the  Extent,  had  in  the 
schedule  thereto  returned  the  property  in  question  as  of  the  goods  of  the  defendants  ; 
and  had  refused  to  receive,  on  the  occasion  of  that  enquiry,  certain  evidence  offered, 
to  shew  that  they  were  not  their  propei'ty  but  belonged  to  the  claimants  on  whose 
behalf  the  niotioTi  was  made  ;  and  that  he  had  refused  to  put  to  the  defendants,  on 
their  examinations,  ceitain  questions  proposed  on  part  of  the  claimants  with  the  same 
view. 

[455]  The  Extent  was  issued  against  the  defendants,  who  were  merchants  at 
Bristol,  at  the  instance  of  Brown  and  Co.,  bankers  at  Bath  ;  and  by  the  Inquisition 
Uiken  thereon,  the  jury  had  found  that  the  defendants  were  possessed  of  220  hogs- 
heads of  sugar,  which  were  then  seized  by  the  Sheriff.  On  that  inquisition  the 
claimants.  Maze  and  Co.,  merchants  at  Bristol,  attended  by  counsel,  for  the  purpose 
of  shewing  that  the  sugars  were  in  fact  their  property,  setting  up  a  title  under  the 
bills  of  lading,  which  were  endorsed  to  them,  against  the  prima  facie  right  of  the 
defendant.s,  who  were  the  consignees.  But  the  Sherift"  lefused  to  permit  the  bills 
of  hiding  to  be  laid  before  the  jury,  or  any  questions  to  be  put  to  the  defendants  as 
to  the  property. 

Copley,  Serjeant,  obtained  a  rule  last  term,  calling  on  the  prosecutors  of  the  I']xtcnt, 
and  the  Sherill'  of  Biislol,  to  shew  cause  why  the  writ  of  Extent  and  In([uisition  should 
not  be  set  aside  as  to  the  seizure  of  the  sugar,  on  an  aflidavit  made  liy  Maze,  which 
stilted,  that  considerably  Ijcforc  the  issuing  of  the  Extent,  the  defendants  had  indorsed 
the  Ijills  of  lading  of  those  sugars  which  had  arrrivcd  in  the  port  of  Bristol,  consigned 
to  thera  from  Trinidad,  jointl}'  to  the  claimants,  for  a  valual)Ie  consideration  ;  and 
that  the  sugars  had  been  accoi-dingly  thereupon  discharged  from  the  vessel  into 
the  warehouse  of  a  cooper,  appointed  by  the  deponent  and  his  parti\ers  to  receive  the 
same,  in  their  names ;  and  that  they  had  in  fact  never  been  in  the  possession  of  the 
defendants,  the  Bickleys  and  Wilcox:— that  on  the  taking  of  the  Impu'sition,  [456] 
the  ])rosccutors  of  the  Extent  attended  by  counsel,  and  proved,  generally,  by  the 
evidence  of  the  defendant  Wilcox,  that  the  sugars  had  Ijcen  consigned  to  them  the 
defendants,  wliich  was  tiie  only  evidence  produced  of  any  interest  or  pro])erty  of  tiiem 
tiiercin  : — that  the  said  bills  of  lading,  so  indorsed  to  Maze  and  Ricketts,  were 
tendered  in  evidence  by  their  counsel,  who,  at  the  same  tinu;,  proposed  to  the  defen- 
dant Wilcox  the  following  question  :  "  Were  the  sugars,  s])ecilied  in  these  bills  of 
lading  ever  in  the  ])ossession  of  the  defendants,  and  are  they  the  inoperty  of  the 
indorsees,  Iletn-y  Ricketts  and  Co.  and  Peter  Maze!"  but  that  the  Under-sherifl' 
would  not  allow  the  said  question  to  be  put,  or  the  said  bills  of  lading  to  be  given 
in  evidence; — and  that  he  also  lefused  to  hear  the  deponent's  counsel  on  the  merits, 
or  to  receive  any  evidence  in  support  of  the  said  indorsee's  title  to  the  pro|)citv  of 
the  said  sugars;  and  that  thereupon  the  said  Undcr-sheriir  directed  the  jui'v  to  lind 
a  vciilict  for  the  Crown  in  respect,  of  the  same,  which  they  accordingly  did. 

On  those  facts  it  was  contendeil  that  the  Impiisition  was  irregular,  and  they  cited 
the  ease  of  Tliu  Kiiuj  v.  linlki/  ami  lilnniiiKtii  (Huiili,  233),  as  an  authnritv,  shewing 
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that  a  stranger  claimant,  had  a  right  to  attend  on  such  occasions  to  assert  his  claim, 
and  support  it  by  evidence,  to  rescue  his  property  from  seizure,  and  obviate  the  mischief 
of  such  a  proceeding,  without  the  expense  and  delay  of  a  travei'se. 

[457]  19th  December. — Dauncey,  and  Xolan,  now  shewed  cause.  They  urged  that 
an  Inquisition  was  altogether  an  ex  parte  proceeding,  as  appeared  from  the  constant  and 
uniform  practice  in  such  cases,  and  one  of  which  no  notice  to  the  party  to  be  affected  by 
it  was  necessary  to  be  given,  Lilly's  Pi-.  Keg.  6.30  :  that  the  claimant  might  traverse  the 
inquisition,  and  that  that  was  the  proper  and  only  course  of  proceeding  in  such  a  case  ; 
or  he  might  try  his  right  by  bi-inging  an  action  against  the  Sheriff  for  wrongfully 
seizing  the  goods.  On  the  other  hand,  they  submitted,  that  if  the  evidence  which 
had  been  proposed  was  to  be  received  by  the  Sherifl'  on  such  occasions,  and  the 
jury  should  find  against  the  Crown,  the  latter  had  no  remedy,  since  no  other  writ 
could  issue. 

That  the  practice  had  always  been,  to  consider  the  proceeding  by  inquisition  as  an 
ex  parte  proceeding  entirely,  and  therefore  such  counter  evidence  had  always  been 
excluded,  a  practice  now  too  long  estaljlished  to  be  overthrown  by  a  single  case 
of  doubtful  authority  to  the  contrary,  (Eex  v.  Bullet/  and  Blommart ;)  some  of  the 
principal  grounds  of  which  decision  no  longer  existed  now,  for  it  was  no  longer 
required  that  security  should  be  given  before  plea :  nor  was  it  true,  that  the  party 
has  no  remedy  if  aggrieved  by  the  return.  And  they  observed,  that  the  minute  book 
had  been  searched,  and  though  the  order  for  quashing  the  inquisition  was  found,  yet 
that  the  ground  upon  which  it  proceeded  did  not  appear. 

Copley,  Serjeant,  and  Gifford,  in  support  of  the  [458]  rule,  contended, — that  from 
the  terms  of  the  mandatory  part  of  the  writ,  from  the  tenor  of  the  language  of  all 
the  various  statutes  by  which  inquisitions  are  directed  to  lie  publicly  taken,  in  all  of 
which  the  Sheriff  is  directed  to  hear  witnesses  ;  and  from  the  very  object  and  manner 
of  taking  it,  the  inquisition  clearly  could  not  be  considered  an  ex  parte  proceeding. 
They  adverted  to  the  words  of  the  writ,  and  to  the  statutes,  particularly  the  1  H. 
VIII.  cap.  8,  which,  by  section  2,  enacts  "  that  every  escheator  or  commissioner  shall 
sit  in  open  or  convenient  places,  according  to  the  statutes  heretofore  made ;  and  the 
said  e.scheators  and  connnissioneis  shall  suffer  every  person  to  give  evidence  openly  in 
their  presence  : "  and  sulmiitted,  that  all  tended  to  shew  that  it  was  the  duty  of  the 
Sheriff  so  to  proceed  in  enquiiy,  as  should  conduce  to  the  developement  of  the  truth 
of  the  matters  to  be  enquired  of,  without  regard  to  the  single  inconclusive  object  of 
fixing  a  prima  facie  title  in  the  debtor,  merely  to  be  further  agitated  by  ulterior  pro- 
ceedings; and  if  an  effectual  investigation  may  be  had  in  the  first  instance,  it  would 
be  hard  to  preclude  a  party  interested  from  the  advantages  of  it.  Nor  could  the 
Crown  be  damnified,  for  a  re-investigation  might  at  any  time  be  set  on  foot  by  the 
writ  of  melius  inquirendo  (Fitz.  Nat.  Brev.  255  (p.  572)),  in  case  the  jury  should  have 
come  to  a  wrong  conclusion,  (citing  E a'  parte  Dvplessis)  (2  Vez.  538-542).  In  the  case  of 
Doe  V.  lledfern  (12  East,  96),  the  witnesses  for  the  Ci'own  [459]  were  cross-examined, 
and  other  witnesses  adduced,  liy  the  part\'  who  was  to  be  affected  by  the  inquisition. 

As  to  the  argument  drawn  from  the  practice,  they  contended  that  that  proved 
nothing,  since  though  it  might  not  have  been  usual  to  offer  such  evidence,  yet  no  case 
could  be  produced  in  which  such  evidence  had  been  offered  and  lejected,  and  such 
rejection  approved  by  the  Court.  Bnt  the  case  of  Bulhij  v.  Bluinmaii  (they  insisted) 
was  decisive  on  the  point,  and  thei-e  was  nothing  in  the  books  to  impeach  that  case, 
which  appealed  to  have  been  much  considered,  and  is  reported  with  unusual  minute- 
ness and  cii-cumstance,  (and  it  was  confirmed  (they  observed)  by  a  book  of  MS.  notes  *, 
on  the  subject  of  Extents,  which  was  tendered  by  them  to  the  consideration  of  the 
Court,)  and  there  the  right  of  a  claimant  to  examine  witnesses  was  clearly  established 
b}'  the  authority  of  the  opinion  of  the  Court,  and  that  notwithstanding  former 
practice. 

If  it  were  not  permitted  to  a  party  who  claimed  property  seized  under  an  Extent, 
to  produce  witnesses  to  prove  his  property  in  them,  it  would  be  unjust  and  hard  in 
the  extreme.  Suppose  the  defendant  to  be  in  possession  of  lands,  as  tenant  at  will, 
or  from  year  to  year,  and  the  prosecutor  of  the  E.xtent,  to  prove  that  he  was  in  posses- 
sion of  these  lands,  which  would  be  prima  facie  evidence  of  seisin  in  fee,  could  it  be 

*  The  Book  said  to  have  been  commended  by  the  Court  in  the  case  of  The  King  v. 
Bfhh.     Hughes's  Rep.  p.  53. 
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contended  that  it  would  not  be  [460]  competent  to  the  landlord  to  prove  that  the 
defendant  held  the  lands  merely  as  his  tenant  ?  The  question  is  in  fact,  not  whether 
a  claimant  may  produce  witnesses  of  his  own  to  the  .Shcritl"  to  lie  examined  on  his 
behalf,  Init,  whether  a  witness  already  under  examination  may  not  be  cross-examined  ; 
— whether  such  a  witness  must  tell  all  he  knows,  as  if  a  book,  or  other  documentary 
evidence  were  produced,  and  the  Sheriff'  should  admit  a  pait  of  it  and  refuse  to  receive 
the  rest. 

Dauncey,  in  reply,  distinguished  the  ease  of  The  Kiiuj  v.  Jliillei;  from  the  present, 
by  the  circumstance  in  proof,  and  much  relied  on  there,  of  the  Sheriff'  having  been 
guilty  of  shuffling  and  evasion,  and  other  gross  misconduct  and  wilful  partialit}',  in 
procuring  the  inquisition  to  be  taken  clandestinely  ;  whereas  no  such  thing  had  been 
suggested  in  this  case,  where  the  Slieriff''s  conduct  was  not  in  other  respects  complained 
of.  He  admitted  that  a  claimant  had  a  right  to  be  present  at  the  holding  of  such  an 
inquisition,  and  that  it  ought  to  be  open,  but  contended  that  he  had  no  right  to  inter- 
fere, either  by  examining  witnesses  himself,  or  cross-examining  those  produced  by  the 
prosecutor,  which  would  necessarily  be  productive  of  the  utmost  confusion  ;  as,  if  any 
one  should  be  entitled  to  do  so,  there  could  be  no  limit  to  the  discussions  which  might 
be  set  on  foot  by  any  number  of  claimants,  perhaps  to  the  total  hinderance  of  the 
taking  the  inquisition,  and  that  was  the  I'eason  why  such  a  proceeding  was  altogether 
ex  parte.  And  he  ultimately  submitted,  that  if  it  had  been  permitted,  as  stated  [461] 
in  the  case  in  Bunbury,  the  subsequent  constant  uniform  usage  shewed  that  that 
piactice  had  been  since  altered. 
Cur.  adv.  vult. 

Thompson,  Chief  Baron,  now  delivered  judgment. 

(Having  stated  the  case,  his  Lordship  proceeded.)  The  inquisition  has  returned 
cert«iin  sugars  to  be  the  property  of  the  person  against  whom  the  extent  in  aid  was 
sued  out.  The  application  made  is  to  set  aside  this  inquisition,  upon  the  ground  of 
the  Sheriff'  having  misconducted  himself,  in  refusing  to  receive  the  evidence  to  show 
that  these  sugars  were  the  pro])crty  of  a  person  of  the  name  of  Maze,  who  attended 
upon  the  execution  of  this  inquisition.  The  affidavit  states,  that  the  sugars  wei'C 
imported  by  a  ship  calleil  the  "Suff'olk,"  from  the  island  of  Tiinidad  :  and  that  a  con- 
siderable time  before  the  issuing  of  the  Extent,  the  defendants  had  endorsed  the  bills 
of  lading  to  the  deponent  (that  is,  Maze)  and  his  partners,  Messrs.  Rickctts,  jointly 
and  severally,  for  a  valuable  consideiation  ;  and  that  the  last-mentioned  sugars  were 
accordingly  thereupon  discharged  from  the  vessel  into  the  warehouse  of  the  cooper, 
appointed  by  the  deponent  and  Messrs.  Ricketts  and  Company  to  receive  the  same  in 
the  names  of  the  indorscrs,  and  have  in  fact  never  been  in  the  possession  of  the  defen- 
dants. And  he  further  states,  that  by  virtue  of  this  Extent,  an  iiKpiisition  was  taken 
on  the  2()th  of  October,  before  the  Under-sheritT,  at  which  the  deponent,  on  behalf  of 
himself  [462]  and  his  partners,  Messrs.  Ricketts  and  Co.  attended  by  himself  and  his 
counsel  ;  and  Messrs.  Brown  and  (.'o.  also  attended  in  like  mannei- ;  and  that  it  was 
proved  by  the  evidence  of  the  defendant  Michael  W'illcox,  that  the  said  sugars  were 
consigned  to  them  the  defendants,  which  was  the  only  evidence  produced  of  any 
properly  of  the  defendants  in  the  sugars,  it  not  appearing  for  whose  interest,  but  merely 
that  they  were  consigned  to  them.  Aud  the  deponent  also  sUites,  that  the  bills  of 
Uwling,  so  indorsed  to  him  and  the  said  Messrs.  Ricketts  and  Co.,  were  tendered  in 
evidence  by  their  counsel,  who  at  the  same  time  proposed  (and  this  was  tendering 
evidence)  on  the  cross-examination  of  the  witness  ])ro(luccd  on  the  other  side,  to  the 
defendant  W'illcox  the  following  (piisstion,  upon  the  inspection  of  these  bills  of  lading, 
in  the  nature  of  cross-examination, — "  Were  the  sugars,  specified  in  these  bills  of 
lading,  ever  in  the  possession  of  the  defendants,  and  are  they  the  ])ropcrty  of  the 
iudorsers,  Ileiwy  Rickctts  and  Co.,  and  I'cter  Maze!"  It  certainly  secnuMl  a  very 
matei'ial  question  foi  the  witness  to  have  answei'cd,  but  the  affidavit  stales  that  the 
Uuder-shciiff'  would  not  allow  the  question  to  be  put,  or  the  bills  of  lading  to  be  given 
in  evidence  in  any  way. 

The  question  here  is  really  upon  this  ])oinl,  and  it  may  be  decided  upon  this  point 
simply  :  that  here  the  evidence  of  the  cross-examination  of  a  witness  on  the  other  side 
was  refused,  upon  a  (piestion  in  what  light  the  goods  were  (ronsigned,  and  whether 
the  coiLsignccs  ever  had  possession  of  them  f  The  [463]  bills  of  lading  were  produced 
to  shew  that  these  were  the  same  sugars,  but  the  question  was,  "  Wcio  tiiey  tn'cr  in 
the  possession  of  the  defendants  ;  "  aud  the  ShcriH'  would  not  allow  tiiat  tx)  bo  put. 

K.\.  Div.  11.— 11 
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It  is  not,  I  liol'ieve,  very  usual,  in  point  of  practice,  to  have  these  inquisitions, 
which  are  stated  to  be  ex  parte  proceedings,  much  attended  to  ;  but  there  is  no  reason 
why  the  parties  may  not  attend  them,  and  why  they  ought  not  to  be  allowed  to  pro- 
pound all  such  questions  to  the  witnesses  as  may  be  deemed  necessary  to  prove  the 
pi'operty  iu  others  than  the  defendant.  And  the  case  of  The  King  v.  BMey  and 
Blomart,  which  was  much  relied  on,  is  of  great  weight :  indeed  it  is  directly  in  point ; 
but  it  is  one  which  I  never  heard  of  (so  little  has  it  ever  been  acted  upon,)  till  it  was 
cited  upon  this  occasion.  There,  the  Court  held,  that  a  witness  should  be  examined 
to  prove  the  property  ;  it  does  not  appear  there  that  there  was  any  refusal  to  cross- 
examine  the  witnesses  ;  but  here,  there  is  the  additional  circumstance,  that  the  cross- 
examination  was  refused.  It  was  laid  down  that  the  writ  of  Extent  was  a  right  in 
the  King,  not  at  common  law,  but  given  bj^  the  statute  of  Henry  VIII.  ;  and  the 
learned  person  who  stated  that  said,  that  he  himself  had  .attended  inquisitions  on 
elegits  and  outlawiies.  Undoubtedly,  this  is  a  very  strong  authority,  and  it  seems  to 
have  with  it  all  the  reason  of  the  thing;  for,  as  it  was  stated  in  the  argument,  had 
this  case  been  then  entered  into,  the  expense  and  trouble  of  traversing  the  inquisition 
would  have  been  avoided.  And  it  seems  to  be  no  an.swer  that  you  may  plead  the 
[464]  claim  ;  for  meanwhile,  irreparable  injury  may  be  done,  when,  if  the  evidence 
had  been  suffered  to  proceed,  and  had  the  questions  proposed  been  allowed  to  be 
received,  it  would  have  shewn  the  truth  of  the  matter.  It  seems  to  us,  therefore,  that 
this  is  an  irregular  proceeding,  and  the  inqui.sition  must,  for  that  reason,  be  quashed. 
It  will  not,  however,  I  take  it,  preclude  the  taking  another  inquisition  on  a  new  writ  of 
Extent  of  the  teste  of  the  one  now  quashed. 

Gr.\ham,  Baron.  I  agree  with  the  Lord  Chief  Baron,  that  the  Sheiiff  did  wrong 
in  not  either  propounding  the  question,  or  suffering  it  to  bo  put ;  but  I  do  not  adopt 
the  case  in  Bunbury,  however  high  the  authority  may  be,  as  deciding  the  other  point. 

TliOJirsox,  Chief  Baron.     There  is  quite  enough  here  without  that. 

Per  Curiam.     Kule  absolute. 

[465]  KiNGSMiLL  V.  BiLLiNGSLEY  AND  OTHERS.  Thursday,  16th  January  1817. — 
[Of  lands  exempt  from  tithes  under  the  2d  &  .3d  Edw.  VI.] — Where  the  defen- 
dants set  up,  to  a  bill  for  tithes,  a  claim  of  exemption  under  tlie  2d  &  3d  Edw.  VI. 
cap.  13,  and  produced  much  evidence  of  the  land  in  question  requiring  to  be 
cleared  and  levelled,  and  that  it  gave  more  than  usual  trouble  in  ploughing,  and 
cost  more  than  the  customary  expense  in  manuring  it  with  lime ;  the  Court 
ordered  an  issue,  to  try  whether  the  lands,  of  which  the  tithes  were  demanded, 
"  were  of  such  a  nature  as  (exclusive  of  the  labour  and  expense  of  clearing  the 
.same  from  furze  or  whins,  and  preparing  the  same  for  ploughing)  necessarily 
required  extraordinary  expense  of  limiting  and  manui'ing,  or  labour,  to  bring 
them  into  a  proper  state  of  cultivation. 

This  was  a  suit  instituted  in  this  Coui't  by  the  plaintiff,  (who,  by  his  bill,  stated 
himself  to  be  seised  of  the  impropriate  rector^'  of  the  parish  of  Chewton  in  the  county 
of  Somerset,  and  entitled  to  all  the  tithes  of  corn,  grain  and  hay,  and  all  other  preedial 
tithes,)  against  the  defendants,  landholders  and  occupiers,  for  the  tithe  of  corn  and 
other  grain,  and  hay,  produced  on  certain  newly  enclosed  land,  being  part  of  lands 
called  Chewton  Mendip. 

The  defence  set  up  by  the  answer  was,  that  the  said  lands  were  exempt  from  tithes 
under  the  2d  and  3d  Edward  VI.,  cap.  13,  sections  5  and  G*,  as  [466]  being  barren 

*  "  Pi'ovided  always,  and  be  it  enacted  by  the  authority  aforesaid.  That  all  such 
barren  heath  oi'  waste  ground,  other  than  such  as  be  discharged  for  the  payment  of 
tithes  by  act  of  parliament,  which  before  this  time  have  lain  barren  and  paid  no  tithes 
by  reason  of  the  same  barrenness,  and  now  be  or  hereafter  shall  be  improved  and  con- 
verted into  arable  ground  or  meadow,  shall  from  henceforth,  after  the  end  and  term 
of  seven  years  next  after  such  improvement  fully  ended  and  determined,  pay  tithe  for 
the  corn  and  hay  growing  upon  the  same ;  any  thing  in  this  Act  to  the  contrary  in 
any  wise  notwithstanding." 

"  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid.  That  if  any  such 
barren,  waste  or  heath  ground,  hath  Ijcfoie  this  time  been  charged  with  the  payment 
of  any  tithes,  and  that  tjie  same  lie  hereafter  improved  or  converted  into  arable  ground 
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and  waste  jiroiiiids.  Ami  the  defendants  respectively  stated, — th;it  the  several  closes, 
from  which  the  lithe  was  claimed  hy  the  bill,  were  part  of  the  forest  of  Mendip,  and 
which  had  been  sold  to  the  Earl  of  \Valdegra\e,  l)y  the  commissioners  under  an  Act, 
passed  in  the  37th  of  the  King,  "For  inclosing  the  open  commons  and  waste  lands 
within  and  adjoining  the  township  of  Chewton  Mendip  ;" — and  that  the  defendants, 
who  oeeiijjied  the  said  lands,  had  cleaied  and  levelled  the  same,  and  ploughed  and 
manured  them  with  a  large  quantity  of  lime  at  a  considerable  expense,  and  sowed  and 
reaper!,  cut  and  carried  away,  wheat  and  oats,  and  grass  seed,  during  the  time  for 
which  the  tithes  were  sought  liy  the  plaintift'; — that  some  parts  of  the  said  lands  had 
not  been  limed,  but  had  been  merely  dunged  and  sowed  with  oats,  and  that  they  pro- 
duced invariabl3^  a  poor  crop  ;  whereas  the  parts  which  had  been  limed  produced  a 
good  fair  crop.  And  all  the  defendants  said,  that  the  mannei'  in  which  they  liegan  to 
cultivate  the  said  lands  so  newly  inclosed  and  occupied  by  them,  was  l)y  inclosing 
aTid  clearing  the  same  from  stones,  tilling  up  the  pits  therein,  and  levelling  the  same 
1)V  ploughing  it  twice  ;  letting  it  remain  in  fallow  for  many  months,  and  manuring 
with  lime  ;  laying  a  [467]  greater  quantity  of  manure,  and  at  a  much  greater  expense, 
for  the  pvu'pose  of  bringing  the  lands  into  a  situation  to  produce  corn,  than  would 
have  been  necessary  to  be  laid  and  incurred  on  the  old  inclosed  lands  in  the  parish,  in 
the  usual  course  of  husbandry ; — and  that  some  of  the  crops  of  oats  and  grass  on  the 
newly  inclosed  lands  had,  since  such  cultivation,  been  nearly  as  good  as  on  the  old 
inclosed  lands  ;  but  that  the  crops  of  wheat  had  not  in  general  been  so  good  ; — that, 
previous  to  the  inclosure,  the  said  lands  had  Ijecn  open  commonable  lands,  fed  with 
sheep,  mules  and  other  poor  stock  ;  and  that  some  pai'ts  of  the  said  newly  inclosed 
lands,  which  had  not  lieen  so  cleared,  levelled,  &c.  had  been  let  for  5s.  an  acre. 

They  further  stated, — that  before  the  inclosuie,  the  said  lands  had  been  subject 
only  to  the  payment  of  small  or  vicarial  tithes  ; — that  the  plaintiH'  was  seised  of  the 
advowson,  and  had  presented  the  then  incumbent,  to  whom  (by  virtue  of  a  clause  in 
the  said  act,  introduced  at  the  request  of  the  plaintifi)  a  composition,  in  consideration 
of  the  necessary  decrease  in  the  value  of  the  agistment  tithe,  and  tithe  of  wool  and 
lamb,  which  would  be  the  consequence  of  the  inclosure,  was  awarded  by  the  commis- 
sioners, of  an  yearly  sum  of  money,  to  be  paid  to  him  for  the  term  of  ten  years,  to  be 
paid  and  contiibuted  by  the  owners  of  the  said  newly  inclosed  lands,  in  discharge  of 
and  as  a  full  compensation  for  all  such  tithe  :  and  they  submitted,  that  if  the  tithe 
now  sought  were  payable  by  them,  the  same  lands  would  be  charged  with  great  and 
.small  tithe  at  the  same  [468]  time.  And  tlu;  answer  also  stated, — that  although  the 
lands  had  produced  grass  before  the  inclosuie,  it  was  not  in  great  abundance,  for'  that 
it  was  oveiTun  with  fern  and  furze,  and  could  not  agist  and  depasture  a  great  number 
of  sheep  and  other  cattle ;  and  that  the  tithe  formerly  yielded  to  the  vicar  was 
inconsiderable  ; — and  that  the  lands  so  inclosed  would  not  produce  corn  without  extra- 
ordinary expense  and  labour  in  tilling  and  manuiing,  and  were  then  worth  about  15s. 
or  20s.  an  acre ;  whereas,  otherwise,  they  would  not  have  been  worth  more  than 
7s.  or  8s. 

A  great  number  of  witnesses  were  examined  on  the  |)art  of  the  defendant,  who 
spoke  as  to  the  great  expense  attending  the  preparation  for  tillage  of  difl'ercnt  parts 
of  the  land,  by  levelling,  clearing  from  rock  .-aid  stones  for  ploughing,  hariowing,  cross- 
ploughing  anil  manuring  it  with  lime,  (which  was  expensive  in  that  part  of  the  country, 
from  the  high  price  of  coals,)  whilst  other  lands  in  the  neighbourhood,  for  some 
distjuiee,  would  [)roduce  two  or  three  crops  of  oats  without  lime  or  manuie,  when 
converted  from  meadow  into  arable  ;  and  their  evidence  in  general  went  to  support  the 
allegations  of  the  bill.  Some  of  them  stated  that  the  expense  of  preparing  the  old 
inclosed  lands  for  corn  was  about  12s.  an  acre,  and  that  of  the  new  Gl.  or  71. 

Thursday,  27th  January,  Thur.sday,  28th  A])ril,  Monday,  2d  May  1814. — 
Foiiblanque,  and  ^\'inthrop,  for  the  iilaintilfs,  contended,  that  the  lands  were  not  barren 
within  the  protection  of  the  statute.  All  that  was  put  in  issue  was,  not  whether'  the 
lairds  were  capable  of  [469]  producing  a  crop,  but  a  good  ci'op  ;  and,  no  doubt,  land 

or'  meadow  ;  that  then  the  owner  or  owners  thereof  shall,  ihuirrg  seven  ycar-s  irext 
following  fi'onr  aird  after'  the  same  impr'ovoment,  pay  such  kind  of  tithe  as  was  paid 
for'  the  same  before  the  said  impi'ovement ;  any  thirrg  in  this  Act  to  the  corrtr'ar-y  in 

any  wise  nol  withsfandirrg." 
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which  \v;is  manured,  and  more  liberally  cultivated,  would  produce  a  better  crop  than 
that  which  was  not  so  well  tilled  and  managed.  The  term  l.iarren,  in  the  statute, 
relates  to  the  soil  itself,  and  not  to  the  culture  or  neglect  of  it ;  and  never  was  intended 
to  be  extended  to  lands  which  required  to  liave  cost  and  pains  bestowed  on  them,  on 
account  of  an  irregular  and  uneven  surface.  And  ihey  cited  Bull.  N.  P.  191; — IVM 
V.  Buck  (3  Bulstr.  ICC,  and  4  Gw.  1.574 ;— 2  Inst.  6-56  ■,—Doi/Uy  v.  Hornby  (3  Gw.  714), 
and  the  then  recently  decided  case  of  Warwick  v.  Collins  (M.  &  S.  349),  wherein  the 
question  of  barenness  underwent  much  discussion  in  the  Court  of  King's  Bench,  and 
Lord  Ellenborough  gave  it  as  the  opinion  of  the  Court,  that  the  criterion  of — whether 
sucli  land,  after  mere  ploughing  and  sowing,  would  of  itself  produce  a  crop  worth  more 
than  the  expense  of  ploughing,  sowing  and  reaping,  without  liming,  manuring  or 
tillage, — was  not  the  true  test  of  exemption  under  the  statute,  nor  the  rule  of  law  in 
such  cases,  by  which  that  defence  was  to  be  judged  :  in  the  course  of  which  judgment, 
much  of  what  had  appeared  in  Stockivell  v.  Tcrri/  to  favour  this  defence,  ha':l  been 
obviated  by  the  observations  of  the  Court  on  the  decision  of  Lord  Hardwicke.  And 
they  submitted,  that  in  the  present  case,  the  Court  ought  at  least  to  grant  an  issue, 
to  try  the  question  of  fact  of — whether  these  lands  were  of  such  a  nature  as  to  require 
extraordinary  expense  or  labour  to  bring  them  into  tillage. 

[470]  Dauncey,  and  Hall,  for  the  defendants,  submitted  that  the  evidence  having 
borne  out  the  defence,  that  these  newly  inclosed  lands  required  extraordinary  labour, 
manuring,  and  expense,  to  render  them  fit  for  tillage,  they  were  at  once  brought  within 
the  protection  of  this  beneficial  statute  of  Edw.  VL  ;  which,  in  consideration  of  its 
object,  ought  to  have  a  large  and  liberal  construction.  The  expense  and  labour  which 
had  attended  the  improvement  of  these  lands,  they  insisted,  amounted  to  as  much  as 
had  ever  been  considered  to  give  the  owner  a  title  to  the  benefit  of  the  statute.  In 
all  the  decided  cases,  the  Court  had  decreed  without  an  issue ;  and,  in  the  present 
in.stance,  the  evidence  was  sufficient  to  enable  the  Court  to  do  so  in  favour  of  these 
defendants,  there  being  nothing  oft'ered  to  contradict  it  on  the  part  of  the  plaintiff. 

In  support  of  these  arguments,  on  the  defendants  behalf,  they  cited  Stockivell  v. 
Terry  (1  Vez.  117),  Hutchins  v.  Maughan  (3  Gw.  1197),  Byrmi  v.  Lamb  (3  Gw.  1594), 
and  Jones  v.  Le  David  (ib.  1336). 

With  respect  to  the  case  of  IFarwick  v.  Collins,  they  submitted,  that  that  decision 
did  not  on  the  whole  militate  against  the  piesent  defence  ;  and  that  there  was  nothing 
thei'e  which  could  be  construed  to  the  disadvantage  of  those  who  now  claimed  the 
exemption.  The  result  of  that  case  is,  that  extraoi'dinary  expense,  either  in  manure 
or  labour,  must  have  been  incurred  in  the  cultivation.  But  they  observed,  that  as  far 
as  the  judgment  given  in  that  [471]  report  detracts  from  the  authority  of  Lord 
Hai-dwicke's  decision  in  Slockwell  v.  Terry,  there  were  no  words  in  the  report  in  Vezey 
to  warrant  the  construction  put  on  his  Lordship's  opinion  ;  and  the  Court  of  King's 
Bench,  in  pronouncing  judgment,  never  once  adverted  to  the  case  of  Jones  v.  Le  David, 
wherein  Ej^re,  Chief  Baron,  much  considered  the  decision  of  Lord  Hardwicke  in  Stockivell 
V.  IVrry,  and  lecognized  the  criterion  adopted  by  his  Lordship.  And  they  submitted, 
that  it,  was  clear,  both  from  the  words  of  the  statute  and  the  language  of  the  cases, 
that  it  had  never  been  considered  necessary  for  persons  claiming  the  exemption,  to 
shew  that  the  lands  were  naturally  totally  unproducti\e  or  barren,  in  the  common 
sense  of  that  term. 

Fonblanque,  in  reply,  contended, — that  enough  appeared  even  from  the  answer 
of  the  defendants  to  render  evidence  unnecessary  on  the  part  of  the  plaintifl :  for  from 
passages  read  by  the  plaintifl",  it  appeared  that  the  occupiers  had  had  crops  fi'om  parts 
of  the  newly  inclosed  lands,  without  going  to  any  additional  expense,  cither  in  employing 
manure  or  using  extraordinary  labour  ;  and  that  alone  would  be  sutHcient,  according 
to  the  doctrine  of  the  Court  of  King's  Bench  in  JVarwick  v.  Collins,  which  had  removed 
the  pressure  of  the  case  of  Stockwell  v.  Terry ; — that  the  term  barren,  in  the  statute, 
was  not  applicable  to  land  merely  poor,  and  requiring  manure  ;  nor  would  the  local 
circumstance  of  a  particular  species  of  manure  being  expensive  in  the  neighbourhood 
of  the  lands  claiming  the  exemption,  supply  the  inference  deducible  in  many  other 
cases  from  [472]  evidence  of  such  land's  requiring  extraordinary  expense  to  subdue  it 
to  the  purposes  of  tillage.  And  thc\'  submitted,  that  the  land  must  be  shewn  to  be 
of  such  a  natui'C  as  to  resist  all  ordinary  means  of  cultivation,  and  to  be  neither  capable 
of  receiving  or  yielding  benefit  without  resorting  to  unusual  modes  of  agriculture,  and 
such  as  would  be  necessary  to  gi\e  it  a  fertility  which  it  does  not  naturally  possess ; 
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and  not  merely  such  treatment,  however  expensive  and  laborious  it  might  be,  as  would 
increase  its  productiveness. 

Cur.  adv.  vult. 

The  Court,  after  taking  time  to  consider  their  judgment,  now  shortly  delivered 
their  opinion  through  the  Lord  Chief  Baron*'  ;  and  the  result  was,  that  an  issue  was 
ordered,  to  try  whether  the  lands  of  which  the  tithes  were  demanded,  "  were  of  such 
a  nature  as  (exclusive  of  the  labour  and  expense  of  cleai-ing  the  same  from  furze  or 
whins,  and  preparing  the  same  for  ploughing)  necessarily  required  extraordinary 
expense  of  liming  and  manuring,  or  labour,  to  bring  them  into  a  proper  stjite  of 
cultivation." 

End  of  sittings  after  Michaelmas  Term. 

[473]  Reports  of  Case.s  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber.      Hilary   Term,    57   Geo.   III.   and  Sittings 

AFTER. 

Memoranda. 

The  Lord  Chief  Baron  was  unable,  from  ill  health,  to  attend  the  Court  during  the 
whole  of  this  Term. 

William  Firth,  of  Lincoln's  Lni,  Esq.  was  called  to  the  degree  of  Serjeant  at  Law. 
Motto — TJng  Koy,  ung  Loy,  ung  Foy. 

[474]  1'edley  v.  Frampton.  Friday,  •24th  January  1817. — If  in  an  action  on  lid 
and  3d  Edw.  VI.,  where  the  first  count  is  for  treble  value  of  the  tithes,  and  the 
rest  for  the  single  value,  a  verdict  be  entered  for  the  plaintifl"  on  the  whole 
declaration,  by  consent,  subject  to  the  award  of  an  arbitratoi',  who  directs  the 
postea  to  be  endorsed,  "  30s.  treble  value  of  the  tithes  ;  damages  Is.  ;  costs  40s.  ;  " 
held  to  be  within  the  8th  &  9th  Wm.  III.,  and  that  the  plaintiiris  entitled  to  his 
costs  of  suit. — A  rule  obtained  on  a  motion,  founded  on  an  opinion  that  a  plaintili' 
was  not  so  entitled  under  such  circumstances,  discharged  with  costs. 

Mereweather  had  obtained  a  rule  last  Term,  calling  on  the  plaintiff  to  shew  cause 
why  the  postea  should  not  be  amended  agreeably  to  the  note  of  the  associate  endorsed 
thereon,  and  why  the  Master  should  not,  after  such  amendment,  review  his  taxation  of 
the  [jlaititifi's  costs,  the  defendant  undertaking  to  bring  the  amount  of  the  costs  allowed 
into  Court. 

The  rule  was  obtained  on  an  aftidavit  stating  that  the  declaration  contained  a 
count  for  the  treble  value  of  tithes  under  the  statute,  and  several  counts  for  the  single 
value  ;  that  when  the  cause  came  on  for  trial,  all  matters  in  difference  were  referred 
to  the  arbitration  of  a  barrister,  who,  to  save  the  expense  of  an  award,  with  the  consent 
of  the  parties,  haTided  over  his  decision  to  the  associate  to  be  endorsed  on  the  postea, 
which  was  done  in  the  following  terms:  "  thirty  shillings  treble  value  of  the  tithes 
taken  away  by  the  defendant;  damages  Is.  ;  costs  10s.  ;" — that  the  postea  itself  con- 
tained a  general  verdict  for  the  plaintifl"  on  all  the  counts, — and  that  on  the  ta.xation 
of  costs,  the  Master,  considering  himself  bound  by  the  wording  of  the  postea,  allowed 
the  general  costs  in  the  cause. 

It  was  suljniitted  that  the  plaintili'  was  not  entitled  to  recover  his  costs  of  suit 
under  the  statute  of  the  [475]  8th  and  9th  of  Wm.  III.  ch.  11.  s.  3*-,  inasmuch  as  the 

''  The  licporter  was  not  present  when  the  juilgmcnt  was  delivered,  l)ut  he  is 
informed  that  the  Court  did  not  give  the  reasons  on  which  it  proceeded  at  any  length. 

*'^  "And  be  it  further  enacted  by  the  authority  aforesaid,  'I'hat  from  and  after  the 
said  five  and-twentieth  day  of  March,  in  all  actions  of  waste,  and  .actions  of  debt  upon 
the  statute  for  not  setting  forth  of  tithes,  wherein  the  single  value  or  dam.-ige  found 
by  the  jury  shall  not  exceed  the  sum  of  twent}^  nobles,  and  in  idl  suits  upon  any  writ 
or  writs  of  scire  facias,  and  suits  upon  ])rohibitioiH,  the  plaintili' obtaining  judgment, 
or  any  award  of  execution  after  plea  ])Ieaded,  or  demurrer  joined  therein,  shall  likewise 
recover  his  costs  of  suit ;  and  if  the  [jlaintili'  shall  liecome  nonsuit,  or  suH'cr  a  discon- 
tinuance, or  a  verdict  shall  pass  against  him,  the  defendant  sh.ill  recover  his  costs,  and 
have  execution  for  the  same  in  like  manner  as  aforesaid  " 
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value  of  the  tithes  found  l)y  the  arbitrator  was  the  treble  value,  aud  the  damage 
awarded  had  not  been  found  by  a  jury  :  and  he  cited  the  case  of  Barnard  v.  Moss 
(1  H.  Bl.  107),  where  it  was  decided  that  the  statute  was  confined  to  the  case  of  the 
single  value  being  recovered,  or  the  damages  being  found  by  a  jury. 

Carlierd  now  shewed  cause  on  an  affidavit,  stating  that  the  jury,  having  been 
sworn  in  the  cause,  had  found  a  general  verdict  for  the  plaintifi',  damages  £200,  debt 
£700,  suViject  to  the  award  :  it  then  stated  the  reference  and  arbitration,  and  that 
there  was,  besides,  a  special  agreement  to  abide  by  the  result,  without  taking  advantage 
of  any  objection  on  either  side.  He  submitted  that  in  this  case  the  arbitrator  stood 
in  place  of  the  jury,  and  that  therefore  this  case  was  within  the  Statute  as  to  the 
damages  found  by  him  ;  that  the  verdict  having  [476]  been  entered  on  the  whole 
declaration,  the  plaintifi'  was  still  entitled  to  recover  his  costs  under  the  statute  on 
the  single  value  found  by  the  jury — or  that  in  all  events  the  defendant  was  precluded 
by  the  special  agreement  on  the  reference. 

Mereweathei',  in  support  of  the  rule,  contended,  that  as  the  arbitrator  had  expressly 
proceeded  on  the  1st  count  in  the  declaration  to  avoid  the  treble  value,  the  single 
\'alue  was  put  out  of  the  question  ;  and  if  his  award  were  to  be  considered  as  the 
finding  of  the  jury,  this  case  was  not  within  the  statute. 

Gkahaii,  Bai'on. — The  plain  object  of  the  act  is,  that  if  the  amount  recovered  by 
a  plaintifi'  in  such  an  action  should  not  be  sufficient  to  carry  costs,  that  still  the  plaintiff 
should  have  them. 

Wood,  Baron.  The  postea  is  itself  a  verdict  of  the  jury  ;  but  the  arbitrator  having 
awarded  damages,  would  entitle  the  plaintiff  to  his  costs. 

Per  Curiam.     This  is  clearly  a  case  within  the  statute.     The  Rule  must  be 

Discharged  with  Costs. 

[477]  Manx  «;.  Scott  AND  Others.  (Exceptions).  Friday,  31st  January  1S17. — 
A  defendant  in  a  bill  tiled  for  a  discovery  in  aid  of  an  action  at  law,  charging  that 
he  has  debited  the  plaintiff  with  larger  sums,  as  paid  on  his  account  by  the  defen- 
dant, than  wei'e  actually  paid  by  him,  is  compellable  to  answer  whether  that  were 
so  or  not  — and  that  although  the  accounts  have  been  settled  for  several  years,  for 
there  is  no  pei'iod  of  limitation  in  point  of  time  within  which  such  a  bill  must 
be  filed — and  though  the  defendants  (men  of  good  reputation)  state  a  very  strong 
case  by  their  answer  ;  for  the  facts  stated  in  an  answer  are  not  conclusive. — ■ 
Whether  an  answer  may  be  used,  or  may  be  useful  if  used  in  a  Court  of  Law,  is 
for  the  consideration  of  the  Court. — The  true  tests  as  to  whether  questions  are 
to  be  answered  or  not  are,  1st,  Whether  the  answers  might  lead  to  the  crimination 
of  the  defendant ;  and  2dly,  Whether  they  are  relevant,  and  may  be  material 
to  the  case  of  the  plaintiff. 

This  bill,  which  was  filed  T.  56  G.  III.  for  a  discovery  in  aid  of  an  action  com- 
menced at  law,  stated  that  the  plaintitt's,  who  were  merchants,  had  employed  the 
defendants  as  their  agents  to  sell  goods  at  the  usual  commission,  they  (the  defendants) 
paying  all  duties  and  other  charges  thereon  ;  aud  to  deduct  the  amount  from  the  pro- 
ceeds in  the  account  sales,  which  account  sales  they  wei'e  to  hand  over  to  the  plaintiffs, 
and  give  them  credit  for  the  net  proceeds  after  such  deductions.  It  then  charged  in 
substance,  that  the  accounts  of  the  sales  afterwards  given  in  by  the  defendants  in  the 
course  of  their  mutual  dealing.s,  were  false  ;  as  the  plaintiffs  subsequently  discovered — 
that  they  had  there  stated  the  sums  for  which  the  goods  delivered  to  them  were  sold 
for  at  consideral)ly  less  than  they  had  been  purchased  at :  and  that  they  had  charged 
larger  sums  of  money  for  the  duty  and  entries  of  the  goods,  and  also  for  lighterage, 
metage,  landing,  wharfage,  &c.  &c.  than  they  had  in  fact  paid.  It  charged  to  the 
.same  eft'ect  with  respect  to  the  sums  accounted  for,  as  having  been  paid  for  insurance 
of  goods,  which  they  had  insured  ;  and  that  they  [478]  had  also  charged  for  insur- 
ances which  they  had  not  efl'ected — that  certain  quantities  of  the  goods  so  delivered 
to  the  defendants  for  .sale  (they  being  also  dealers  in  the  same  goods,)  had  been 
retained  by  them  at  prices  considerably  below  their  real  value,  and  had  not  been,  in 
fact,  sold  at  all,  or  were  sold  on  their  own  account  at  an  advanced  price.  And  they 
charged,  that  if  the  accounts  should  be  fairly  taken  between  all  parties,  and  certain 
documents  in  the  defendants  possession  produced,  a  large  balance  would  be  found 
to  be  due  from  the  defendants  to  the  plaintiffs. 
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Oil  this  alleged  state  of  facts  the  plaiiitifi'  put  the  following  interrogatories  : 

Whether  the  defendants  had  not  charged  the  plaintiffs  with  some,  and  what  sums 
or  sum  of  money  for' the  duty  and  entries  of  the  said  corn,  grain,  and  other  articles  ; 
and  also  foi-  the  several  particulai's  thereinbefoie  mentioned,  or  some,  or  which  of 
them,  much  larger  than  was  in  fact  paid  by  the  said  defendants  for  the  same,  or  how 
otherwise  1 

And  whether  they  had  not  in  their  said  account,  charged  plaintiffs  with  divers 
or  some,  and  what  sums  of  money,  for  insurance,  alleged  to  be  paid  by  them  on  the 
goods  sold  by  them  for  the  plaintitt's  ;  or  some,  and  which  of  them,  or  how  otherwise^ 

And  whether  they,  or  any,  and  which  of  them,  did  in  fact  insure  the  said,  or  any, 
aiul  which  of  them? 

And  whether  the  said  sums  paid  for  such  insurance,  were  not  less,  and  how  much 
less,  than  the  [479]  sums  charged  for  insurance  to  the  plaintiffs,  or  how  otherwise  ? — 
and  requiring  that  the  defendants  might  set  forth  the  names  or  name  of  the  offices  in 
which  they  insured  ;  and  which  of  the  cargoes  of  goods  entrusted  to  them  by  the 
plaintifls  for  sale,  as  aforesaid  ;  and  the  sum  and  sums  of  money  in  which  each  and 
every  of  such  cargoes  was  actually  and  bona  fide  insured  by  them,  and  the  said  sum 
and  sums  of  money  paid  by  them  for  the  premiums  of  such  insurance,  and  for  the 
stamp  duty  thereon  ;  distinguishing  the  sums  paid  for  premium  from  the  stamp  duty. 

And  whether  they  did  not  afterwards  sell  the  said  parcels  for  a  very  advanced, 
or  some,  and  what  price  ;  and  whether  they  did  not  retain  the  difference  between 
such  pi'ice  and  what  they  had  allowed  the  plaintiffs,  to  their  own  use,  or  how  otherwise? 

And  whether  they  did  not  make  very  large,  or  some,  and  what  profits  thereby ; 
and  that  they  might  set  forth  a  full  and  fair  account  of  all  sum  and  sums  of  money 
paid  foi-  duty,  fees  of  entry  ;  and  also  the  several  sum  and  sums  of  money  paid  for 
metage,  lighterage,  landing,  wharfage,  porterage  in  and  out  of  granary  or  warehouse, 
re-mctage,  weighing,  rent,  insurance  against  tire,  turning  and  screening  in  granary, 
and  other  expenses  paid  thereon  ;  together  with  the  quantities,  rates,  and  times,  in 
and  for  which  such  expenses  were  paid,  and  where  and  to  what  person  or  persons  by 
name,  such  expenses  were  paid,  and  wlieie  such  peisons  now  reside,  and  the  method 
of  calculating  such  expenses,  deducting  from  each  particular  item  of  expense  the 
discount  [480]  or  abatement  declared  thereon  by  the  person  or  persons  with  whom 
such  expenses  were  incurred? 

To  these  interrogatories  the  defendants  answeied  generally  as  follows  (denying 
the  facts  alleged  by  the  bill :) 

That  during  thcii'  employment  by  the  plaintiffs,  (which  they  admitted,)  and  up  to 
the  5th  day  of  July,  in  the  year  1809  they  charged  to  the  said  complainants,  under 
the  head  of  duty  and  entries,  a  sum  at  and  after  the  rate  of  lOd.  per  quartei-  on  wheat, 
and  M.  per  hundred  weight  on  clover  seed  ;  that  after  the  5th  day  of  July  1809, 
when  the  duty  was  increased  2d.  per  ([uartern,  they  then  added  that  amount  to  their 
former  rate  of  charges,  and  from  thenceforth  ehai'gcd  to  the  complainants,  and  also 
to  their  correspondents  generally,  at  the  rate  of  Is.  per  quartern  for  duty,  entry,  &c. 
on  wheat.  That  after  they  had  rendered  and  delivered  to  the  complainants  the  five 
first  accounts,  they  received  a  letter  from  the  complainants,  dated  the  15th  of  August, 
noticing  the  charges  therein  foi'  entry,  duty,  &c.  to  be  .'5881.  4s.  instead  of  which  they 
stated  that  they  had  calculated  the  same  to  be  :i'i\}\.  16s.  7d.  making  a  difl"crenee  of 
481.  7s.  5d.  — that  on  the  18th  they  answered  that  letter,  referring  their  charges  to  a 
rate  which,  besides  the  charge  of  duty  and  fees  actually  incurred,  would  cover  other 
incidental  expenses  attending  the  business,  and  a  reasonable  compensation  for  the 
additional  trouble,  which  llicy  stutcd  they  believed  to  be  perfectly  mercantile  and 
regular ;  that  fi  om  [481]  thenceforth  they  continued  to  make  such  and  the  like 
charges  in  all  their  subsequent  accounts  during  the  continuation  of  their  emplo3-mcnt 
l)y  the  complainants,  and  their  I'espectivc  copartners,  with  such  addition  only  as 
hereinlicforc  mentioned,  and  lighterage,  and  that  such  charges  were  aftci-wards 
acquiesced  in  by  the  coniplaiiL-uits.  That  it  was  the  known  custom  of  the  defendants 
in  their  business,  and  the  custom  of  all  houses  on  the  Corn  Exchange,  well  known 
and  understood  by  the  complainants  at  the  time  of  their  employment  of  the  defen- 
dants, not  to  charge  on  the  exact  or  specific  amount  jiaid  for  metage,  landing,  whaifagc, 
porterage  into  and  out  of  granary,  re-meUige,  weighing  aTid  other  expenses  upon  corn, 
grain,  and  other  seed  put  into  their  hands  for  sale,  i)ut  instead  thereof  to  charge  a 
general  specific  rate,  which  includes  a  profit  upon  the  charges  .so  made 
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That  it  was  a  j^eiieial  and  admitted  principle,  acted  upon  by  the  eimiplainants 
themselves,  and  by  all  meichants,  to  make  a  profit  u])on  the  charges  expended  by 
them  in  the  course  of  their  business,  by  way  of  compensation  for  their  advance, 
expenditure  and  trouble ;  and  that  in  the  case  of  corn-factors,  the  profit  on  their 
charges,  is  the  only  compensation  which  they  have  foi-  their  additional  trouble  iu  the 
care,  charge  management,  and  superintendauce,  frequently  for  a  great  length  of  time, 
of  grain  when  landed  into  and  kept  in  warehouse,  the  commission  charged  by  corn- 
factors  being  a  recompence  only  for  the  sale  and  the  risk  of  the  solvenc)'  of  the  buyers. 

[482]  That  it  is  impossible  to  introduce  or  apply  any  specific  .sum,  part  of  such 
expenses,  as  applicable  to  any  particular  parcel  or  quantity  of  grain  or  seed,  but  that 
the  pi'ofit  or  charges  made  by  the  defendants  are  only  a  reasonable  compensation  to 
them  for  their  expenditure  and  trouble. 

That  if  the  complainants  had  thought  such  charges  unreasonable,  and  which  were 
at  the  time  well  known  to  them,  and  particularly  to  the  complainants,  who  were 
residing  in  London,  and  well  versed  in  the  corn-trade,  and  in  every  charge  and 
expenditure  appertaining  thereto,  they  might  have  avoided  such  charges,  by  taking 
the  custody  and  management  of  the  grain  into  their  own  hands,  as  is  pi'actised  by 
some  merchants,  and  by  employing  the  defendants  in  such  cases  solely  in  their 
character  of  factors,  with  a  commission  for  sale  and  guarantee. 

The  answer  also  stated,  having  set  forth  the  rates  of  charges,  that  those  charges, 
together  with  the  charge  of  entry,  duty,  &c.,  as  therein  before  explained,  were  the 
several  charges  upon  which  the  defendants,  and,  as  they  believed,  all  other  corn-factors, 
derive  a  profit,  and  therefore  the  defendants  admitted  that  in  the  instances  and  under 
the  circumstances  therein  before  and  after  mentioned,  they  had,  by  means  of  charging 
the  fixed  and  usual  rates  thereinbefore  specified,  charged  the  plaintiffs  in  their  respec- 
tive copartnerships  with  sums  of  money  larger  than  what  was  actually  paid  by  them 
specifically  for  the  same,  as  they  humbly  submitted  they  had  a  right  to  do. — That 
the  nature  and  amount  [483]  of  their  charges  were  known  to  and  understood  by  the 
plaintift's  before  the  employment  of  the  defendants,  and  before  the  transactions  in  the 
bill  mentioned,  and  were  also  known  to,  and  fully  understood  and  assented  to  and 
acquiesced  in  by  the  plaintift's  at  the  time. 

That  the  plaintift's  paid  to  other  corn-factors  employed  by  them  in  similar  business, 
as  the  defendants  believe,  as  high  or  higher  charges  on  the  whole,  although  var3'ing,  in 
some  instances,  in  mode  and  form,  than  the  charges  made  by  the  defendants ; — that 
the  employment  of  the  defendants  was  on  the  express  understanding  and  condition 
that  the  defendants  were  to  charge  to  the  plaintift's,  with  respect  to  the  matters  in  the 
bill  mentioned,  at  such  rates  as  they  the  defendants  had  usually  been  accustomed  to 
do,  and  as  the  defendants  did  do  to  all  other  persons  ;  and  that  during  the  employment 
of  the  defendants  the  (jbject  of  the  charges  was  frequently  discussed  and  assented  to 
by  the  plaintift's  and  their  respective  copartners,  or  some  of  them,  at  various  meetings 
that  took  place  at  a  period  subsequent  to  the  plaintift's  letter  of  the  15th  of  August 
1S09,  and  the  answer  thereto,  at  which  meeting,  (among  other  matters)  the  subject 
of  the  defendants'  charges,  and  the  defendants'  mode  of  transacting  their  business, 
was  fully  entered  into,  discussed  and  explained.  And  the  defendants  then  stated, 
that  unless  the  plaintift's  assented  and  agreed  to  the  charges  of  the  defendants  and 
their  mode  and  manner  of  doing  their  business,  they  would  not  have  accepted  the 
employment  on  any  other  terms.  [484]  And  they  added,  that  after  such  meeting 
the  plaintiffs  continued  their  employment  of  the  defendants. 

The  answer  then  stated,  that  all  the  several  charges  contained  in  the  accounts 
rendered  by  the  defendants  to  the  plaintiff's,  in  their  respective  copartnerships  as 
aforesaiil,  were  by  them,  as  the  defendants  believe,  again  charged  to  and  allowed  to 
them  by  the  owneis  and  proprietois  of  the  said  corn,  grain,  and  seed,  in  the  bill 
mentioned,  and  have  been  received  back  again  by  the  plaintiff's  from  such  several 
proprietois,  with  the  addition  of  their  usual  merchant's  commission. 

The  defendants  also  stated,  that  they  had  not,  in  their  accounts,  to  their  knowledge 
or  belief,  charged  the  plaintiff's  \rith  divers  or  an}'  sums  of  money  for  insurance  against 
lire,  alleged  to  be  paid  by  the  defendants ;  because  the  defendants  say  that  their  rate 
of  charge  foi'  granary  rent,  included  therein  the  risk  of  fire  ;  and  the  defendants,  in 
consequence  of  such  charge,  were  answerable  and  responsible  to  the  plaintiff's  for  the 
amount  of  all  such  articles  belonging  to  them,  and  warehoused  by  the  defendants,  in 
case  any  such  had  been  destroyed  by  fire  while  in  their  care  and  custody. 
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And  th;it  they  had  considerable  general  insurances  for  theii'  own  personal  securit}', 
running  and  in  force  ut  the  time  of  the  transactions  with  the  plaintiffs  in  the  hill 
Micntioned,  but  not  any  specific  or  particular  insurance  on  the  propcrt}'  of  the  plaintiffs. 
[485]  They  admitted  that  they  had  purchased  and  taken  on  their  own  account  the 
few  parcels  of  the  corn,  ifcc.  which  were  set  forth  in  their  schedule,  but  that  they 
were  afterwards  resold  Ijy  them  on  their  own  account ;  and  where  there  was  any 
difl'ei-ence  they  letained  such  difference,  or  liore  the  loss,  as  the  case  happened.  But 
they  stated,  that  for  the  reasons  and  under  the  circumstances  aforesaid,  they  liad  not 
set  forth  the  sums  at  which  such  parcels  of  corn,  &c.  were  sold  by  them  ;  and  they 
insisted  that  they  were  not  bound  so  to  do.  They  denied  that  any  balance  would  be 
found  to  be  due  to  the  plaintiffs ;  and  as  to  that  part  of  the  bill,  they  relied  and 
insisted  that  on  an  account  having  been  settled  and  allowed,  there  had  been  found  a 
balance  due  to  plaintiffs,  which  was  afterwards  paid  to  them  by  defendants ;  and  that 
there  had  been  no  farther  dealings  between  them. 

The  defendants  in  their  answer  finally  stated,  that  they  had  not  set  forth  any 
account  of  the  sum  or  sums  of  money  paid  for  duty,  or  fees  of  entry,  metage,  landing, 
wharfage,  porterage  in  and  out  of  granary  oi'  warehouse,  re-mctage,  weighing,  turning, 
and  screening  in  granary,  and  other  expenses  paid  thereon  ;  nor  to  what  person  or 
persons  by  name  any  such  expenses  were  paid,  nor  where  any  such  persons  now  reside, 
nor  the  method  of  calculating  such  expenses  ;  because  these  defendants  saj'  that  all 
such  payments  and  expenses,  except  turning  and  screening,  are  included  in  and  com- 
pensated by  the  specific  charges  made  by  the  defendants  at  the  rates  and  in  the  manner 
hereiid)efore  men-[486]-tioned  ;  and  which  specific  charges  were  so  made  with  the 
express  knowledge  and  approbation  of,  and  assented  to  by  the  said  complainants,  in 
the  manner,  and  for  the  reason.?,  and  undei'  the  circumstances  hereinbefore  mentioned  : 
and  they  submitted  that  they  were  not  bound  to  set  forth  any  such  account,  for  the 
reasons  aforesaid. 

To  that  answer  the  plaintiffs  took  the  following  exceptions  : 

1st.  That  the  defendants  had  not  answered  and  set  forth,  according  to  the  best 
and  utmost  of  their  knowledge,  remembrance,  information  and  belief,  whether  they 
the  defendants  had  not  charged  the  complainants  with  some,  and  what  sums  or  sum 
of  money,  for  the  duties  and  entries  of  the  corn,  grain,  and  other  articles,  mentioned 
in  the  bill  ;  and  also  for  tiie  several  ])articulars  therein,  also  in  that  Ijehalf  mentioned, 
or  some,  or  which  of  them,  much  larger  than  was  in  fact  paid  by  the  defendants  for 
the  same,  or  how  otherwise. 

2d.  That  the  defendants  in  and  by  their  answer,  had  not  in  matuier  afoi-esaid, 
answered  and  set  forth  whether  they  had  not,  in  their  account  mentioned  in  the  said 
bill,  charged  the  plaintiffs  with  divers  or  some,  or  what  sums  of  money  for  insurance, 
alleged  to  be  i)aid  In'  tlu'm  on  the  goods  sold  by  them  of  the  plaintiffs,  or  some,  or 
which  of  them,  or  how  otherwise. 

3d.  For  that  the  dcfondauls  had  not,  in  and  l)y  iheir  answer  in  manner  aforesaid, 
answered  and  [487]  set  forth  whether  they,  or  any  and  which  of  them,  did  in  fact 
insure  the  said  gouds,  or  any  and  which  of  them  ;  oi'  whether  the  sums  paid  for  such 
insurance  were  not  less,  and  how  much  less,  than  the  sums  chai'ged  for  insurance  to 
the  plaintill's  ;  or  how  otherwise. 

4th.  That  the  defendants  had  not,  in  and  by  their  answer  in  manner  aforesaid, 
answered  and  set  forth  the  name  or  names  of  the  ofHccs  or  ofiice  in  which  they 
insured  all  and  each  of  the  cargoes  of  goods  intrusted  to  them  by  the  plaintill's  for  sale, 
as  mentioned  in  the  bill,  and  the  sum  and  sums  of  money  in  which  each  and  every 
such  cargoes  were  actually  and  bona  fide  insured  by  them,  and  the  sum  and  sum.s  of 
money  paid  by  them  for  the  jiremium  of  such  insui'ance  ami  for  the  stiini])  duty 
thereon  ;  or  distinguished  the  sums  paid  for  premiums  from  the  stamj)  duty. 

•5th.  That  the  defendants  had  not,  in  and  liy  their  answer,  in  mannei'  aforesaid, 
answered  and  set  forth  whether  they  the  ilefendants,  or  some  ur  which  of  them,  or 
some  or  what  per.son  oi'  persons  on  their,  or  some  and  which  of  their  l)ehalf,  did  not 
aftcrwaT'ds  sell  the  jiarcels  of  corn  and  grain  and  other  articles  retained  b\'  them,  as 
mentioned  in  the  bill  ;  or  some  or  which  of  them  on  their,  or  some  and  which  of 
their  account,  for  a  very  advanced  or  some  or  what  price,  and  retained  the  dilfei'encos 
between  such  prices,  and  what  they  had  allowed  the  plaintiffs  to  their  own  uso ;  or 
how  otherwise. 

[488]  (itli.   l''iir  the  defendants  had    not,  in  and  ly  their  answer  in  manner  afore- 
Mx.  Div.  II.— 11* 
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suid,  answered  and  set  forth  whether  they  the  defendants,  or  some  and  which  of  them, 
or  some  and  what  person  or  persons  ou  their,  or  some  and  which  of  their  behalf,  did 
not  make  very  large,  or  some  or  what  profits  thereby. 

7th.  For  that  the  defendants  had  not,  in  and  by  their  answer  in  manner  afore- 
.?aid,  answered  and  set  forth  a  full  and  fair  account  of  all  sum  and  sums  of  money 
paid  for  duty,  and  upon  what  quantity  of  weight,  and  at  what  rate  such  duty  was  paid, 
together  with  the  fees  of  entry  ;  and  also  the  several  sum  or  sums  of  money  paid  for 
metage,  landing,  wharfage,  porterage,  in  and  out  of  granary  or  warehouse,  re-metage, 
weighing  and  rent,  insurance  against  fire,  turning  and  screening  in  granary,  and  other 
expences  paid  thereon,  together  with  the  quantities,  rates  and  times  in  and  for  which 
such  expences  w^ere  paid,  and  to  what  person  or  persons  (by  name)  such  expences  were 
paid,  and  where  such  persons  now  resided  ;  and  the  method  of  calculating  such  expences, 
deducting  from  each  particular  item  of  expence  the  discount  or  abatement  allowed 
thereon  by  the  pei'son  or  persons  with  whom  such  expences  were  incurred. 

Martin  and  Wingfield,  in  support  of  the  exceptions,  submitted,  that  as  the  inter- 
i-ogatories  wei'e  such  as  were  calculated  to  obtain  answei's  which  might  assist  the 
plaintiff's  in  their  action  at  law,  [489]  without  criminating  the  defendants,  they  were 
bound  to  answer  them  fully. 

Wetherell  and  Barber,  for  the  defendants,  insisted,  that  if  the  interrogatories  put 
should  not  be  considered  altogether  irrelevant,  they  were  of  such  a  nature,  that  the 
defendants,  who  were  persons  of  the  highest  respectability,  ought  not  to  have  been 
called  upon,  and  could  not  be  compelled  to  answer ;  that  they  were  interrogatories  of 
a  criminatory  nature,  and  were  so  framed  :  and  they  contended  that,  in  fact,  they  were 
answered  as  far  as  was  practicable,  and  could  be  beneficial  to  the  plaintiff's,  if  they 
could  use  the  answer  in  a  court  of  law  ;  and  that,  according  to  the  case  made  by  the 
defendants'  answer,  the  plaintiff's  ought  not  to  be  permitted  to  put  such  questions. 
And  they  adverted,  as  a  farther  argument,  to  the  distance  of  time  at  which  the  accounts 
were  now  sought  to  be  unravelled,  the  long  accounts  of  the  mutual  dealings  between 
the  parties  having  been  finally  closed  in  the  year  1810. 

Grahaai,  Baron.  I  cannot  help  thinking  that  the  defendants  are  in  difficulty  here. 
We  are  to  look  to  the  position  of  the  cause  before  us.  Here  is  a  bill  filed  which  would 
go  to  overreach  the  charges  of  an  account  closed  indeed  so  long  ago  as  1810,  but 
it  states,  as  one  distinct  fact,  that  the  defendants  had  given  in  from  time  to  time  an 
account  as  being  fair,  and  which  the  plaintifl's  considered  as  fair,  and  upon  which  they 
continued  to  deal  for  several  3'ears  ;  but  which  they  have  since  discovered  to  contain 
a  number  of  improper  charges  ;  and  that  among  [490]  others  there  is  a  charge  for  duties 
consiilerably  beyond  what  was  paid  by  the  ])arties  themselves,  in  repeated  instances  ; 
and  also,  that  the  charges  of  commission  had  been  overrated,  and  that  they  had 
retained  part  of  the  goods  acquired  and  sold  by  them  as  factors,  and  accounted  for 
prices  considerably  below  what  they  had  in  fact  received.  The  plaintitTs  pray  a  dis- 
covery of  this.  Then  how  is  it  met?  By  an  answer  that  may  indeed  be  true — that 
these  defendants,  (who  are  said  to  be  persons  of  great  credit,  and  ought  not  to  be 
called  on  to  go  into  a  detail  of  these  transactions  at  this  distance  of  time)  had  by  letter 
come  to  an  agreement  with  the  plaintiff's  that  they  were  to  make  their  charges,  not 
according  to  their  disbursements  from  time  to  time,  but  according  to  the  rate  of  so 
much  per  ton  or  hundred  weight,  and  that  this  was  perfectly  understood  by  the  parties  ; 
and  then  it  is  argued,  that  because  this  is  stated  in  the  answer  we  are  to  consider  any 
farther  inquiry  irrelevant,  and  that  it  would  serve  no  puipose,  because,  it  is  said  they 
must,  in  a  court  of  law,  state  a  case  upon  which  they  are  sure  to  be  nonsuited.  But 
in  arguing  the  exceptions,  in  order  to  shew  that  the  defendant  is  not  to  answer  upon 
the  present  occasion,  it  is  not  to  be  said  that  we  are  to  pronounce  now  that  the  plaintiff 
is  to  be  nonsuited  at  law,  and  that  these  inquiries  ought  not  to  be  made.  There  is  a 
fallacy  in  this  ;  for  the  defendant  assuBies  that  that  part  of  his  case  is  proved  which  he 
states  in  his  answer.  It  is  true  they  state  that  correspondence  and  discussions  took 
place  ;  but  the  plaintiff'  has  a  right  to  say,  I  never  did  agree  to  any  thing  so  injurious 
to  my  own  interest  as  [491]  the  paying  of  such  large  sums  as  these.  We  cainiot, 
therefore,  hold,  that  the  plaintiff'  is  concluded  by  what  the  defendant  says  in  his 
answer,  for  he  must  support  it  by  proof  when  he  comes  forward  for  decision.  The 
matter  then  stands  thus  :  the  defendants  have  thought  that  this  is  not  a  case  to  be 
enquired  into,  and  that  their  character  and  conduct  may  lie  involved  in  the  enquiry  ; 
but  if  when  called  upon  they  answer  it,  it  must  be  a  full  answer,  and  we  are  not 
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|)r(j|);u'cd  to  say  that  it  is  not  a  requisite  part  ot  the  plaiiititi's'  case  to  shew,  that  having 
placed  too  great  a  confidence  in  the  defendants,  he  was  imposed  upon.  He  says,  I  will 
shew  that  they  have  charged,  as  a  ratio  for  these  duties,  infinitely  beyond  not  only 
what  they  actually  paid  foi-  the  duties,  but  even  beyond  the  liounds  of  their  own  ratio 
upon  the  business  which  they  have  done  for  us.  Now  I  think,  that  both  ex  necessiUite 
rei  ife  e.x  deliito  justiti;e,  the  plaintifi'  has  a  right  to  have  the  discovery,  in  order  to 
shew  that  the  defendant  did  not  pay  the  sums  he  says  lie  has  disbursed,  according  to 
the  allegations  of  the  bill. 

W'uoii,  Baron.  I  am  of  the  same  opinion.  It  appears  that  the  plaintifi' has  brought 
an  action  at  law  against  the  defendants  for  the  purpose  of  recovering  money  over- 
paid to  them,  and  he  tiles  the  present  l)ill  to  enquire  into  the  circumstances  and 
measure  of  those  payments ;  it  is  said  that  the  defendants  are  not  bound  to  give  any 
answer  to  those  enquiries,  as  the  answers  would  be  of  no  use  to  the  plaintifi'  at  law. 
That  may  be  so ;  but  how  is  it  possible  for  us  as  yet  to  know  that  ?  we  [492]  cannot 
say  that  the  answers  will  be  of  no  use  at  law  till  the  discovery  be  made.  It  is 
competent  for  the  plaintifi'  to  invalidate  the  accounts  in  a  court  of  law  ;  and  if  he  can 
shew  that  these  accounts  have  been  settled  in  ignorance  of  the  facts,  it  would  impeach 
them  at  law,  and  entitle  the  plaintifi'  to  recover.  Now  it  is  material  in  a  court  of  law 
to  shew,  that  instead  of  charging  for  a  sum  he  actually  paid,  he  charged  a  great  deal 
more  ;  that  is  therefore  a  proper  discovery  to  obtain,  in  order  to  enable  him  to  main- 
tain his  action  at  law.  Then  the  discovery  will  not  subject  the  defendant  to  any 
imputation  of  crime,  nor  is  the  discovery  sought  for  the  purpose  of  idle  curiosity ;  but 
it  is  exti'cmely  important  and  neces.saiy  to  the  plaintirt"s  case,  and  therefore  he  ought 
to  be  called  upon  to  answer. 

KicilAKDS,  iiaron.  I  am  also  of  the  same  opinion.  I  have  looked  through  the 
pleadings  ill  the  suit,  and  I  think  it  is  quite  clear.  This  is  a  bill  to  procure  a  discovery 
from  the  defendants,  which  is  to  be  used  in  an  action  at  law,  as  may  be  thought 
necessary.  The  question  is  taken  from  this  Court  the  moment  the  discovery  is  made, 
so  that  we  are  not  called  upon  to  act  upon  the  discovery  in  any  manner  whatever,  or 
to  give  any  opinion  on  its  probable  efi'ect.  When  it  is  said  that  the  discovery  cannot 
be  made  useful  at  law,  we  ought  to  be  extremely  cleai-  that  that  is  true  ;  but  if  so,  it 
does  not  prejudice  you.  liesidcs,  if  you  say  any  thing  that  the  plaintill'  at  law  can 
read  against  you,  in  answer  you  may  read  your  own  case  ;  so  that  in  truth  the  plaintifi' 
gives  you  the  advantage  of  being  [493]  a  witness  for  yourself.  It  is  no  objection  to 
an  interrogatory  for  discovery,  that  you  state  in  your  answer  that  it  relates  to  matters 
which  would  be  of  no  use  at  law  :  If  the  court  of  equity,  which  is  called  upon  to 
compel  discovery,  can  be  satisfied  that  that  is  so,  it  will  not  give  the  discovery ;  but 
if  a  defendant  be  entitled  to  protect  himself,  by  stating  as  facts  things  which  are  not 
facts,  there  could  be  no  discovery  obtained  in  any  case ;  but  we  are  not  called  upon 
to  believe  or  disbelieve  one  woril  of  what  he  says  in  his  answer,  or  to  exercise  any 
judgment  at  all.  1  believe  these  defendants  would  not  state  any  thing  untrue;  but 
we  are  to  look  upon  their  answer  with  the  same  eye  as  we  would  regard  that  of  any 
other  suitors  of  the  Court.  They  must  answer  the  bill  for  discovery,  unless  the  rules 
of  the  court  protect  them,  for  they  cannot  defend  themselves  by  any  little  obstruction 
that  stands  in  the  way  of  the  ])laiiitiir,  and  they  must  answer  fullv,  unless  any  of  the 
answers  called  for  would  be  disclosing  a  crime,  or  would  be  clearly  irrelevant  or  use- 
less, or  nonsensical.  But  when  it  is  alleged  that  the  entries  and  duties  are  charged 
for  at  more  than  they  in  reality  amounted  to,  can  any  body  say  that  the  answer  to 
that  would  be  either  nonsensical  or  ina[)plicable  to  the  ease!  However  just  tho 
rcpresent;ition  of  the  character  of  the  defendants  may  be,  still  their  answer  is  no  more 
to  be  believed  here  than  that  of  any  other  person  putting  in  an  answer  in  any  comniou 
c:ase  of  discovery.  It  is  possible  for  the  plaiiitifi's  to  (lisprovc  it,  by  shewing  thai  it 
is  not  true  in  point  of  fact.  The  answer  is,  as  it  were,  an  [494]  adilress  to  a  jury  on 
the  facts,  liy  the  defendant  himself ;  if  those  facts  be  true,  a  jury  might  give  a  verdict 
accordingly  ;  but  we  sitting  here  are  not  a  jury,  nor  are  the  facts  all  before  us  till  the 
discovery  is  made,  and  then  it  is  to  i)e  carried  before  a  jury. 

It  is  true  that  nearly  six  years  ago  these  accounts  were  settled  ;  Ijut  there  is  no 
bar  in  point  of  time,  nor  st^itute  of  limitations,  which  prevents  their  going  into  tho 
account  again.  The  lapse  of  time  is  nothing  to  us,  we  are  to  consider  the  nature  of 
the  case  as  it  appears  upon  the  record.  Then  the  solo  rpiestion  with  us  is,  does  tho 
hiw  allow  a  discovery  to  be  made  I     Does  the  practice  of  the  court  compel  it  \     Beyond 


332  THE   KING    V.  HOPPER  3  PRICE,  495. 

all  doiilil  it  docs.  Ami  it  may  be  granted,  without  (■liargiiig  any  criminalitv  on  the 
defendants,  the  allegation  being  that  they,  taking  advantage  of  the  great  contideneo 
reposed  in  them  by  the  plaintiff's,  and  acting  in  a  fraudulent  manner,  have  prevailed 
upon  the  plaintiffs  to  settle  accounts  which  have  been  untruly  stated.  The  defendant 
says  "  they  are  true  ; "  the  plaintiff',  on  the  contrary,  says,  "  they  are  not  truly  stated." 
Can  we  prevent  them  answering  all  questions  that  may  be  asked,  if  they  be  applicable 
to  such  a  case  ]  Certainly  not ;  and  unless  we  lay  it  down  as  a  rule,  that  a  defendant 
in  any  case  may,  by  stating  that  the  facts  enquired  of  are  not  applicable  to  the  case 
depending  at  law,  protect  himself  from  a  discovery,  we  must  grant  it  in  this  instance. 
But  that  is  not  so.  Nor  is  it  because  a  defendant  makes  a  strong  case  by  his  answer 
that  we  [495]  are  to  refu.se  a  discovery.  The  plaintiff'  may  reply,  and  he  may  dis- 
prove the  defendant's  case  as  stated.  Upon  the  whole,  we  are  clearly  of  opinion  that 
the  discovery  sought  for  should  be  granted. 
1st,  5th,  6th,  and  7th  exceptions  allowed. 

The  King,  in  Aid  ok  Reed  .\nd  Othees,  v.  Hoiter  ..\nd  Otiiers,  Assignees  of 
Mowbray  &  Co.  Saturday,  1st  February  1.S17. — A  deed  of  bargain  and  sale, 
enrolled  under  the  statute,  held  to  have  lieen  rightly  enrolled  as  of  the  day  when 
it  was  brought  into  the  Iniolment  Office,  although  delivered  to  a  porter  in 
attendance  there  aftei'  office  houi-s,  and  not  minuted  by  the  clerk,  or  in  fact 
received  by  him,  till  two  days  afterwards. — The  endorsement  by  the  clerk  of 
the  enrolments  of  the  day  of  the  inrolment,  by  way  of  d;ite,  is  a  part  of  the 
record,  and  cannot  be  averred  against ;  nor  is  evidence  admissible  to  shew  that 
it  was  in  fact  enrolled  on  some  other  day  ;  and  that  although  the  date  be  written 
on  an  erasure. 

The  defendants  having  put  in  a  claim  to  the  property  seized  under  this  extent  in 
aid,  as  assignees  of  the  bankmpts,  had  pleaded,  that  Mowbray  &  Co.  being  traders, 
hacl  become  bankrupt,  and  that  afterwards,  and  before  the  issuing  of  the  writ  of 
extent,  and  before  the  24th  of  July  (the  teste  thereof),  to  wit,  on  the  2"2d  July,  the 
commissioners  did  bargain  and  sell,  &c.  the  effects,  &c.  of  the  said  bankrupts,  to 
Henry  Page,  the  provisional  assignee ;  which  said  indenture  of  bargain  and  sale  was 
before,  A:c.  (on  said  22d  July,)  in  due  manner  enrolled  in  Ilis  Majesty's  High  Court 
of  Chancery.  Without  this,  that  certain  of  the  bankrupt  partners  were  on  the  24th 
July  seized  and  possessed  of  the  several  freehold  and  leasehold  estates  mentioned  in 
the  schedule  annexed  to  the  inquisition  as  therein  supposed  ;  wherefore  tliev  prayed 
judgment  and  restoration.     Keplication  taking  issue. 

[496]  There  were,  therefore,  three  issues  to  be  tried  :  1st,  Whether  the  bankrupts 
were  seized  and  possessed  of  the  freehold  and  lea.sehold  premises  mentioned  in  the 
schedule :  2dly,  Whether  the  firm  had  become  bankrupt :  3dly,  Whether  the  com- 
missioners had,  by  bargain  and  sale,  duly  enrolled  on  the  22d  July,  before  the  teste 
of  extent,  bargained  and  sold  to  Page  the  provisional  assignee. 

On  the  trial  before  Mr.  Baron  Kichards,  at  the  sittings  after  Easter  1816,  a  verdict 
was  given  for  the  defendants,  alisolutely,  on  the  second  issue,  subject  to  the  opinion 
of  the  Court  on  the  first  and  third  ;  and  that  depended  on  whether  a  ceitain  deed  of 
assiginiient  had  been,  in  point  of  law,  enrolled,  or  not,  on  the  day  on  which  it  had 
been  brought  to  the  oliice. 

A  rule  was  consequently  granted  in  the  following  Trinitv  Term,  calling  on  the 
prosecutors  of  the  extent,  to  shew  cause  why  a  \'erdiet  should  not  Ije  entered  accord- 
ingly for  the  defendants  on  those  issues. 

Tuesday,  26th  January. — Mr.  Baron  Kichards  now  read  his  report  of  the  c\  idence 
given  on  the  trial,  from  which  it  appeared  in  substance,  to  have  been  proved,  that 
the  deed  of  bargain  and  sale  was  taken  to  the  Inrolment  Office  for  the  purpose  of 
being  enrolled,  on  Saturday  the  22d  of  July,  after  the  appointed  office-hours  (from 
ten  till  three)  and  delivered  to  the  porter ;  that  it  was  the  custom  of  the  office, 
for  the  porter  (who  was  entrusted  with  the  key  for  that  purpose)  so  to  [497]  recei\e 
such  deeds  after  the  clerks  had  left  the  office,  who  was  paid  a  fee  of  one  shilling  with 
every  such  deed  delivered  to  him ;  that  whenever  a  deed  was  so  left,  it  was  the 
course  to  make  a  minute  of  the  day,  whicli  was  afterwarfls  made  the  date  of  the 
enrolment,  but  such  minute  is  not  made  by  the  porter  at  the  time  it  comes  in,  but 
afterwards  by  the  clerk ;  that  if  search  had  l)een  made  at  the  office  for  the  deed,  on 
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SHliii'day  CNciiiii^i;  or  Monihiy  inorning,  before  tlie  ;iiTi\';il  of  iho  clerk,  it  woulil  liave 
been  foitluomiiig  for  inspeetion  ;  that  the  deeds  are  not  usually  in  fact  enrolled,  nor 
the  certificate  of  inrolment  made  out,  till  several  days  after  the  deeds  come  into 
the  office. 

It  had  happened,  in  the  present  case,  that  the  clerk,  on  coming  to  tlie  office  on 
Monday  morning  (the  24th),  finding  the  deed  on  his  desk,  had  entered  it  in  his 
minute  book  as  having  been  brought  in  on  the  24th,  and  it  was  afterwards  enrolled 
as  of  the  24th  ;  but  discovering  the  mistake  on  being  informed  by  the  portei'  that  it 
had  been  brought  in  on  Saturday  the  22d,  he  altered  it  to  the  22d,  accoi'dingly,  by 
erasing  the  "  4th  "  and  writing  the  "  2d."  The  certificate  was  not  wiitten  till  some 
days  after  the  24th,  and  the  clerk  had  altered  the  certificate  which  he  had  made 
originally,  purporting  that  the  deed  had  Ijeen  enrolled  on  the  24th,  to  the  22d,  in  the 
same  manner.  It  was  also  proved,  that  on  the  deed  being  delivei'ed  to  the  porter  by 
the  clerk  of  the  solicitors  to  the  commission,  the  porter,  in  his  presence,  opened  the 
door  of  the  ottice,  and  took  it  in  and  laid  it  on  the  [498]  desk  of  the  clerk  of  the 
eiuolments  according  to  his  usual  practice. 

Dauncey,  Walton,  and  Littledale  now  shewed  cause.  They  contended  that  wiiat 
had  been  done  on  the  22d  could  not  be  considered  as  an  eiu'olment  of  the  deed  in 
(|uestion  under  the  act,  nor  as  being  tantamount  to  it; — that  some  authentic  miinite, 
at  least,  should  have  been  made  of  the  deed  having  been  brought  in  by  some  respon- 
sible person  having  authority  to  do  so : — that  the  act  of  eui-olment  was  a  solemnity 
reijuiiing  every  due  formality  to  be  obser\ed  in  order  to  render  it  complete  and 
availing : — that  the  mere  carrying  a  deed  to  the  office  and  delivering  it  to  a  Porter 
there,  coulil  not  be  regarded  as  an  enrolment  under  the  statute,  or  the  object  of  it 
would  be  often  defeated.  Every  enrolment  was  required  to  be  on  parchment.  Com. 
Dig.  Bargain  and  Sale,  B.  G.  2  Inst.  673.  Lill.  Pr.  Eeg.  p.  Si)  (li)  C.  They  sub- 
mitted also  that  as  it  was  in  evidence,  that  there  were  well-known  hours  appointed 
for  attendance  at  the  office,  for  the  purpose  of  business,  it  was  the  duty  of  persons 
interested  in  the  inrolment  of  deeds  to  bring  tliem,  during  those  hours,  and  if  neces- 
sary to  see  thai  they  wei'c  actnall3'  enrolled,  or  at  least  minuted,  or  that  something 
were  done  which  might  be  considered  a  begiuTiing  to  enrol,  and  that  if  they  di<l  not 
they  must  be  content  to  lose  the  benefit  of  it. 

They  further  contended  that  if  what  had  been  done  on  the  22d  was  not  a  due 
enrolment,  the  Crown  was  not  concluded  by  the  certificate  of  the  date  of  the  [499] 
present  enrolment,  but  were  (Mititled  to  go  into  evidence  of  the  circumstances, 
to  shew  notwithstanding  the  indorsement  by  the  officer,  that  the  deed  had  been 
enrolled  on  the  24th  in  fact,  and  not  on  the  22d,  and  that  it  had  been  originally 
certified  as  having  been  enrolled  on  the  24th  of  July  ;  for  that  as  the  date,  at  least, 
was  no  part  of  the  record,  it  might  be  averred  against,  and  proof  would  be  ailmissible, 
that  the  alleged  day  of  the  date  was  not  the  true  one  ; — that  this  was  not  a  judicial 
recoid,  but  merely  ministerial,  and  ought  not  to  be  held  to  be  conclusive  as  against 
those  who  might  be  interested  in  falsifying  it ; — that  the  object  of  recording  the 
existence  of  the  dceil  was  not  such  a  one  as  necessarily  precluded  all  right  to  ([ucstion 
the  time  of  the  enrolment,  which  they  suljmitted  was  no  part  of  the  record  itself  iis 
forming  the  date:  and  tiiat  they  illustrated  by  the  fact  of  its  being  plea(le<l  as  matter 
in  pais,  which  they  insisted  was  an  admission  in'  the  other  side,  that  it  was  not  a  con- 
clusive rec(jrd,  for  in  that  case  it  nnist  have  ijecn  |)lcaded  with  a  prout  patct ;  oi'  it 
would  be  giound  of  motion  in  arrest  of  judgment ;  the  only  fact  on  record  being  that 
tiie  deed  had  been  enrolled.  So  in  llyndc'ii  caxe  (4  Co.  liep.  72),  the  Court  held  that 
the  time  of  an  enrolment  shall  be  tried  per  pais,  Ijill.  Pr.  Keg.  p.  !^9  (Ij)  11.  And  to 
the  same  point  they  cited  Holland  v.  Downc  (Sav.  lie]).  '.)!),  wheie  the  whole  (piestion 
at  issue  was  the  time  of  the  eniolmcnt.  In  BiiUer's  Nisi  I'rius,  (!  edit.  j).  22!),  it  is  said 
a  fine  to  be  ])roved  with  proclamations  [500]  nnist  lie  exannncd  with  the  roll,  because 
the  chirographei'  is  not  ajipoiuted  by  the  statutes  to  copy  the  proclamations,  and  there- 
fore his  indorsement  on  the  back  of  the  Hue  is  not  binding.  So  here  the  clerk  is  not 
ajipointed  or  authorized  by  the  statutes  to  indorse  the  deed  with  the  lime  of  the 
oiuolment,  and  therefore  it  is  not  conclusive.  Hi'fore  the  Ki  l']li/.  the  date  of  tlie 
eiudlment  was  never  inserted,  and  there  is  no  statute  rei|uiring  that  a  ilate  should 
a))pear.  If  inserted,  therefore,  it  cannot,  since  that  act,  be  considered  as  in  fact  any 
l).u  t  of  the  record,  and  whatever  weight  the  circumstance  of  the  date  might  have  with 
the  juiy,  i(  is  at  leiist  a  matter  entirely  for  them.     In  The  Dvke  of  ttumtirnd'n  case,  in 
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Dyer  (I)y.  Eep.  355  a.),  ;i  reporter  of  liigh  authority,  it  is  said  to  have  Iicen  held  that  a 
depositing  a  deed  for  enrolment  in  a  chest  in  court,  which  was  not  afterwards  actually 
enrolled,  was  not  efTectual,  and  whatevei'  doubt  the  marginal  notes  may  have  thrown 
on  that  case,  it  is  still  in  point  to  shew  that  at  least  such  was  the  opinion  of  Dyer. 
They  submitted  (on  a  suggestion  of  Mr.  Baron  Graham,)  that  in  cases  where  the 
question  was  whether  a  deed  had  been  enrolled  within  six  months  after  date  or  not, 
if  the  certificate  should  be  held  to  be  conclusive  of  that,  it  must  be  as  was  said  in 
JForslei/  v.  Filisker  (2  Roll.  Rep.  119),  because  the  date  was  made  pai'cel  of  the  record 
by  the  operation  of  the  statute.  If,  however,  on  the  other  hand,  the  indorsement 
should  be  held  to  be  pai't  of  the  record,  and  that,  therefore,  it  could  not  lie  averred 
against :  [501]  then  the\'  sulimitted  that  it  ought  not  to  have  been  altered  from  what 
it  originally  recorded,  as  the  day  on  which  the  deed  had  been  enrolled,  and  certainly 
not  by  the  clerk  without  the  authority  of  the  Court,  whose  minister  he  was.  It  might 
(they  suggested)  have  been  seen  on  inspection  in  the  office  before  the  alteration  had 
been  macle,  when  it  would  have  appeared  to  have  been  enrolled  (as  it  was  originally 
minuted),  of  the  a^th,  and  the  most  mischievous  consequences  might  have  ensued  from 
such  an  accident,  if  it  were  permitted  to  a  clerk  to  alter  the  date  at  any  distance  of 
time  after  it  had  been  recorded.  If  his  minute  of  the  date  of  the  enrolment  were  to 
be  regarded  as  part  of  the  record  of  the  fact  of  the  deed  having  been  enrolled,  the 
Crown,  or  any  other  creditor,  might  have  seized  before  the  alteration  were  made, 
when  the  record  would  have  justified  the  seizure  ;  yet  the  same  record,  if  permitted 
to  be  altei'ed,  would  support  any  action  brought  afterwards  for  the  trespass. 

Therefore  they  contended  on  the  whole,  that  the  present  deed  had  not  been  duly 
enrolled  at  all ;  or  that  if  it  had,  it  was  only  effectually  enrolled  on  the  •2'ith  ; — that  it 
having  been  once  recorded  as  enrolled  of  that  day  it  could  not  be  altered  to  any  other 
day  without  leave  of  the  Court ; — and  that  the  day  of  the  enrolment,  as  expressed  in 
the  certificate,  being  no  part  of  the  record,  they  might  be  allowed  to  give  evidence 
against  the  truth  of  the  endorsement,  to  shew  the  true  day  on  which  the  deed  had 
been  in  fact  enrolled. 

[502]  And  they  suggested,  that  if  such  alterations  were  allowable,  they  would 
admit  all  the  mischief  of  practical  collusion  on  the  part  of  the  porter  and  the  persons 
interested. 

Scarlett  and  Hullock,  Serjeant,  in  support  of  the  rule,  contended,  that  the  deed  of 
bargain  and  sale  must  be  considered  as  inrolled  fiom  the  time  when  the  deed  was  first 
carried  to  the  ofiice  ;  for  that  the  person  bringing  it  in  had  no  power  to  compel 
the  clerk  to  inrol  it  immediately,  and  therefore  was  not  bound  to  see  the  deed 
actually  inrolled  ;  he  had  done  all  in  his  power  to  that  end,  and  was  entitled  to  any 
benefit  resulting  to  him  from  the  act — that  it  was  not  necessary  to  see  the  deed 
enrolled,  or  even  minuted  ;  and  the  thing  itself,  besides,  would  most  frequently  be 
impossible — that  the  porter,  who  was  entrusted  by  the  clerk  with  the  key  of  the  office, 
for  the  express  purpose  of  receiving  deeds  for  enrolment  after  what  wei-e  called  office 
hours,  represented  the  clerk  himself,  and  therefore,  a  delivery  to  him  was  the  same 
thing  in  effect  as  a  delivery  to  the  superior  officer ;  nor  was  any  authority  cited  to 
shew  that  such  an  act  was  not  at  least  tantamount  to  an  inrolment.  As  to  its  being 
necessary  that  it  should  have  been  begun  at  least  to  be  enrolled,  it  is  not  the  practice 
in  any  case  to  do  so  ;  and  even  judgments  ai-e  never  actually  recorded  till  after 
execution  has  been  sued  out  on  them,  unless  from  some  special  purpose 

The  next  question  that  arises  is,  if  what  was  done  be  to  be  considered  as  a  suffi- 
cient delivery  at  the  [503]  office,—  whether  it  ought  not  also  to  be  held  to  have 
been  enrolled  on  that  day,  although,  in  point  of  fact,  the  formality  of  ultimate  enrol- 
ment should  not  be  completed  till  some  subsequent  day.  On  that  point  the  case  in 
Dyer  (c)  would  of  itself,  perhaps,  seem  to  be  an  authority  that  it  ought  not ;  but  the 
marginal  notes  to  that  case  shew  that  that  decision,  as  reported,  has  never  since  been 
considered  as  law,  and  the  cases  referred  to  in  those  notes  are  I'he  Dean  and  Canons  of 
JTindsor  y.  Middlemore  (cited  in  I'he  Dean  and  C'n«0)w  of  Bochester  v.  Sir  Miles  Sandes 
(Moore,  676)),  Lmifiml  v.  G-retton  (Plowd.  490),  and  an  Anonymous  case  of  East.  T. 
3d  Eliz.  To  the  same  point  also  were  cited  Gairicl  v.  IViUiums  (3  Taunt.  544),  and 
iMpunthieu  v.  I' en  nil  feather  (1  Marsh.  264). 

In  all  events,  however,  (they  contended)  the  certificate  of  the  officer  of  the  time 

(e)  The  Dvkc  of  Somerset's  case,  p.  355. 
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of  the  enrolment  must  he  taken  to  he  conclusive,  and  nothing  can  l)e  averred  against 
it ;  for  although  it  is  true  that  the  statute  docs  not  require  the  time  to  l)e  noticed  in 
the  enrolment,  yet  in  common  sense,  and  for  ohvious  convenience,  it  must  be  con- 
sideied  a  most  matei'ial  part  of  the  record,  for  often  (as  in  the  present  case)  every 
thing  may  turn  on  that  fact.  The  enrolment  here  is  not  denied  ;  the  dispute  arises 
as  to  the  time.  After  the  16th  of  Eliz.  it  became  a  rule  in  practice,  that  the  date  of 
enrolments  should  be  inserted,  and  the  reason  is  [504]  obvious.  Wherever,  therefore, 
the  officer  certiHes  the  time,  the  books  all  hold  that  it  must  be  taken  to  be  part  of 
the  record,  and  that  therefore  it  cannot  be  averred  against ;  and  they  cited  IloUand 
and  Franklin's  casc{k).  Sir  Thomas  Huuwrd's  case  (Owen's  Rep.  138),  Lil.  Pr.  Reg. 
p.  89,  A.  (b);  n-'ursley  v.  Filisker  (2  Roll.  Rep.  119),  Kinnersleij  v.  Or})e  (1  Doug.  SG"), 
and  Garrick  v.  It'llliams. 

But  even  if  it  were  not  conclusive  on  that  point  as  a  record,  they  contended  that 
on  the  evidence,  if  it  were  to  be  let  in,  it  would  have  appeared  to  have  been  enrolled 
ill  fact  on  the  22d,  for  the  deed  was,  they  submitted,  actually  enrolled  on  that  day, 
because  it  was  then  left  at  the  office. 

To  meet  the  objection  of  the  clerk  having  no  authority  to  alter  the  record,  they 
insisted  that  a  mere  mispiision  might  be  amended  at  any  time,  as  was  constantly  done  ; 
and  in  a  late  case  even  after  a  wiit  of  error  brought: — that  the  present  amendment 
had  been  no  more  than  a  voluntai-y  correction  of  an  accidental  mistake  :  and  they 
submitted  that  even  if  the  clerk  had  done  wrong  in  spontaneously  making  the  altera- 
tion, the  Couit  were  bound  by  it,  if  it  be  founil  to  be  right  when  called  for',  however 
reprehensible  it  nn'ght  lie  in  the  clerk  who  has  taken  on  himself  to  do  so  {Garrick  v. 
U'illiains,  cited  ante)  If,  indeed,  the  record  had  been  alterctl  [505]  from  right  to 
wrong,  it  might  jjcrhaps  have  been  i-estoi'cd,  on  ap])lication  by  them  to  the  master 
of  the  I'olls,  for  that  p\ii'[)Ose,  but  until  that  was  done,  it  was  binding  and  conclusive; 
and  they  stated  that,  in  point  of  fact,  a  petition  had  Ijccn  pi'esentcd  for  that  purpose, 
but  his  honour  had  refused  to  entertain  the  application. 

As  to  the  suggestion  of  possible  collusion,  if  there  were  any  such  thing  capable  of 
being  proved,  they  insisted  that  it  should  have  been  ])loaded  specially,  and  that  it 
should  have  been  replied,  that  the  date  had  l>ecn  altered  per  fraudem. 

1st  Februaiy. — Dauncey,  in  reply,  urged  the  distinction  which,  he  submitted,  sub- 
sisted between  the  record  of  the  fact  of  the  enrolment,  and  of  the  time  of  th.-it  fact, 
against  the  arguments  iires.scd  on  the  othci'  side  to  sustain  the  ])ropositiou  that  the 
date  of  the  em-olincnt,  as  part  of  the  record,  could  not  be  averred  against.  And  he 
insisted  that  another  distinction  arose,  oir  this  being  a  case  wher-c  the  I'ccoid  had  been 
altered  from  right  to  wr-orig,  arrd  that  llier cfore,  on  those  gr'ounds,  the  cases  which  had 
been  cited  did  rrot  bear  against  the  ar-gumcirts  used  in  sui)])or-t  of  the  pr-esent  I'ule. 
Those  cases,  too,  (he  submitted,)  which  had  beeir  opposed  to  the  authorities  cited 
against  the  rule,  were  cases  where  the  |)artics  disputing  the  day  of  the  eui'olment  woi'e 
parties  to  the  instrument,  and  wci'e  on  that  account  held  to  be  pi'ecluded  :  whcr-eas, 
in  the  pr-esent  case,  the  pi-osecutors  of  this  extent  were  stranger's  ;  and  that  is  the 
distinction  takerr  in  the  case  of  Holland  v.  [506]  Dnwiie,  cited  fr'om  Saville — a  dis- 
tinctiorr  which  (he  observed)  r-ecorri-iled  the  ai)[)arerrtly  coirtr-adictory  decisions  to  be 
found  iir  the  books,  and  which  should  l)e  the  groirndwork  of  the  docti-ine  which  the 
Cour't  were  aborrt  to  cstalilisii  by  their'  decision  oir  the  iiresent  i|uestioir. 

(IiiAiiAM,  Bar-on.  '1  his  is  a  case,  not  only  of  gr-eat  iniportauce  to  the  par'ties,  but 
invohing,  in  point  of  |)r'actice,  a  question  of  corrsider'al)le  iriomeirt  to  the  jiublic  :  I  am, 
however-,  desirorrs  of  decidiirg  it  now,  on  the  I'ccent  imjircssiorr  of  my  rniird,  irnlcss  my 
br'othcrs  shoirld  wish  to  take  time  to  coirsider'  it. 

[His  lor-dshi])  then  stated  the  facts  and  the  question  |  Tlic  poirrl  itself  lies  irr  a 
irarrow  compass,  and  in  an  ordinary  ease  would  irot  have  so  much  occrrpied  the  atten- 
tion of  the  ("ourt.  Orr  the  one  hand  it  is  contended,  that  the  crnolment  is  not  of 
itself  a  recor-d,  and  that  it  thei-efore  admits  of  an  avermeirt  impugiriirg  its  date.  On 
the  other  hand  it  is  insisted,  that  beirrg  a  recoi'd,  it  is  (M)nchrsivc  ;  and  that  as  the 
certificate  states  the  deed  to  have  beerr  eiuolled  orr  the  22d  of  'Inly,  it  must  lie  taken 
to  be  ti'ire,  arrd  carrnot  be  fur'ther  irrqirir-ed  of. 

Another  (prestioir  is,  whether-,  if  evideirce  could  be  let  in  to  shew  the  Irrie  day 
orr  wirich  the  deed  was  actually  enrolled, — from  the  statement  of  tho  testimony  before 

(/.-)   1  Leon.  IS.'I,  anil  Holland  arrd  lioin's  caxc,  2  rb.  121. 
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the  Court,  the  deed  was  not,  in  point  of  law,  under  those  circumstances,  in  fact, 
enrolled  on  the  22d  of  July,  the  day  on  which  it  was  brought  into  the  office. 

[507]  On  the  first  point  there  exists  much  contradiction  in  the  cases  ;  but,  on  due 
consideration,  I  am  of  opinion  that,  as  to  all  that  relates  to  the  fact  of  enrolment,  it 
must  be  treated  as  a  record  ;  and  I  take  it  that,  from  its  very  nature,  it  must  be  so 
considered.  The  distinction  is  plain.  The  instrument  itself  is  ceitainly  not  a  record  : 
the  certificate  of  its  having  been  enrolled  is.  The  history  of  enrolments  is  well  known. 
The  preamble  to  the  27th  H.  VIII.  (ch.  10)  details  the  inconveniences  which  arose 
from  the  effects  of  the  clandestine  nature  of  the  doctrine  of  uses  ;  and  it  was  intended 
that  those  inconveniences  should  be  obviated,  by  that  act  requiring  deeds  of  bargain 
and  sale  to  be  enrolled  in  some  court  of  record,  thereby  supplying  that  notoriety,  from 
the  absence  of  which,  in  such  modes  of  conveyance,  so  many  mischiefs  were  said  to 
have  arisen.  The  object  of  enrolment,  then,  was  to  give  publicity  to  such  conveyances, 
as  in  the  case  of  letters  patent,  which  are  null  unless  they  have  been  duly  enrolled. 
All  this  goes  to  illustrate  the  position,  that  enrolment  is  matter  of  record.  The  case 
most  relied  on  for  tlie  Crown  is  that  of  Holland  v.  Doimie,  in  Saville,  which  is  also 
reported,  and  with  some  difference  in  Owen  ;  for  it  is  stated  in  Saville,  that  the  court 
let  the  parties  in  to  aver  against  the  record  ;  whereas,  according  to  Owen,  the  record 
was  held  to  be  a  bar,  and  conclusive.  But  giving  the  Crown  the  full  benefit  of  that 
case,  as  reported  in  Saville,  yet  there  have  been  cases  in  more  modern  times  which 
have  established,  that  no  averment  or  evidence  shall  be  received  to  shew  that  the  day 
of  the  date  of  an  enrolment  is  incorrect.  It  has  been  said  [508]  that  Hiade'a  case  is 
in  favour  of  the  argument  used  for  the  Crown  on  this  point,  but  I  think  that  case 
makes  much  more  strongly  for  the  defendants,  on  the  present  occasion  ;  for  in  that 
case,  which  arose  entirely  out  of  the  practice,  then  usual,  of  dating  generally  as  of  the 
term,  which  is  always  considered  as  relating  to  the  first  day  of  term,  the  Court  would 
not  suffer  that  usage  to  work  an  injustice  ;  and  the  whole  reasoning  of  the  Court  on 
that  decision  tends  to  shew  that  they  treated  the  enrolment  as  a  record,  and  one  which 
concluded  all  men  from  denying  any  thing  appearing  within  the  record,  as  antedate, 
&c. ;  but  they  certainly  held  that  they  might  take  an  averment  which  stood  with  the 
record,  and  did  not  impugn  any  thing  apparent  within  it.  Now  here  the  precise  day 
of  the  enrolment  is  apparent  within  the  record,  and  therefore,  according  to  that  case, 
cannot  be  impugned  by  going  into  evidence  in  support  of  an  averment  against  it. 

Then  the  very  modern  case  of  Gairick  v.  WiUiams  is  quite  decisive  on  this  point 
against  the  Crown.  It  was  in  evidence  there,  that  the  enrolment  had  originally  stood 
unquestionably  wrong,  and  that  it  had  afterwards  been  made  right  by  the  clei'k,  of  his 
own  authority.  It  was  contended  that  the  clerk  had  no  right  to  do  so  without  leave 
of  the  Court ;  but  the  Court  of  Common  Pleas  held,  that  the  enrolment  was  conclusive. 
On  that  occasion  the  matter  had  been  brought  before  the  Master  of  the  Rolls,  on  an 
application  to  have  the  alteration  restoi'cd  to  its  original  state,  who  put  this  unanswer- 
able question  to  the  counsel  who  were  in  support  of  [509]  the  application  : — "  Is  there 
any  case  wherein  a  court  has  been  called  on  to  alter  a  record  from  what  was  right  to 
what  was  wrong?"  The  petition  was  consequently  dismissed.  That  is  also  an  authority 
to  shew  that  these  enrolments  are  records. 

It  can  hardly  be  necessary  to  go  to  the  other  parts  of  this  case,  or  to  give  an 
opinion  that  where  all  that  it  is  possible  foi-  the  party  to  do,  whose  object  is  to  procure 
the  enrolment  of  a  deed,  has  l)een  done  by  him,  although  the  last  ceremonials  of 
enrolling,  which  it  is  the  duty  of  the  officer  to  perform,  yet  remain  to  be  done,  it  is 
sufficient.  The  position  from  Lilly's  Practical  Register,  only  goes  to  what  has  been 
admitted  throughout,  that  the  time  of  an  enrolment  may  be  tried  per  pais,  but  that 
is  onl}'  where  it  is  no  part  of  the  record.  The  case  in  Dyer,  I  consider  as  of  no 
authority  ;  but  as  to  the  marginal  notes  appended  to  it,  they  bear  unquestionable 
marks  of  having  been  added  by  some  person  eminent  in  the  profession.  The  case  in 
Mooi-e,  of  Thf  Dean,  ami  Canons  of  Windsor,  and  that  of  Ludford  and  Grctlon,  in  Plowden, 
appear  to  have  been  the  foundation  of  the  marginal  note  to  the  case  in  Dj^er,  and  I 
think  it  completely  destroys  the  principal  case. 

Then,  if  this  is  a  record,  and  I  think  it  unanswerably  is,  the  enrolment  is  recorded 
to  bear  date  of  the  22d  of  July,  and  concludes  all  question  as  to  the  erasure  ;  and  even 
if  evidence  were  admissible,  enough  would  appear  to  shew  the  enrolment  to  have  been 
made  on  that  day.  If  Young  had  [510]  l)een  in  the  office  on  the  22d,  when  the  deed 
was  brought  in,  it  seems  to  be  admitted  that  it  would  have  justified  the  date  as  of 
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that  (lay,  anil  it  would  liaNC  been  for  all  ]nn-poses  an  enrolment.  In  point  of  fact, 
however,  he  did  not  attend  then,  Init  it  is  pro\-ed  that  his  servant  received  it  into  the 
office,  and  by  his  authoiity  deposited  it  on  his  desk  that  night.  It  is  quite  clear,  too, 
that  the  party  desirous  of  having  the  deed  enrolled  had,  by  bringing  in  the  deed,  done 
all  that  it  was  in  his  power  to  do  towards  its  enrolment. 

It  is  then  said  that  the  deed  was  not  brought  in  office-hours,  but  there  ai'e  no 
appointed  office-hours  established  or  recognized  by  the  act,  so  that  the  party  has  the 
whole  (lay  in  which  to  do  it. 

I  was  somewhat  staggered  by  the  ai'guraent,  that  it  is  not  retjuired  by  the  act  that 
the  day  of  the  enrolment  should  be  recorded,  but  if  it  has  always  been  the  practice  to 
insert  the  date,  as  it  appears  to  have  been,  I  think  that  is  a  sufficient  answer.  It 
cei'tainly  is  a  very  convenient  regulation  that  the  date  should  be  inserted,  and  when- 
ever it  is,  it  must  be  taken  as  forming  part,  and  an  essential  part,  of  the  record.  The 
party,  thei'efore,  having  done  all  he  could  towai'ds  the  procuiing  this  deed  to  be 
enrolled,  and  it  having  been  accordingly  recorded  as  enrolled  on  the  day  on  which  it 
was  br(.inght  to  the  office,  1  consider  that  record  as  conclusive,  and  that  all  parties  are 
Ijound  by  the  effect  of  it,  and  consequently  this  rule  must  be  made  absolute. 

[511]  Wood,  Baron.  My  brother  Graham  having  gone  so  fully  into  the  question 
arising  on  this  case,  I  might  consider  it  sufficient  for  me  to  say,  that  I  entirely  concur 
with  him  ;  but  in  a  matter  of  this  very  great  importance,  where  the  points  have  been 
expressly  reserved  for  the  decision  of  the  Court,  it  is  proper  and  necessary  that  I 
should  state  the  grounds  of  the  opinion  which  I  now  delivei'. 

The  certificate  of  the  eni'olment  of  this  deed  of  bargain  and  .sale,  ofl'ered  in  evidence, 
is  dated  the  22d  of  July.  It  is  objected  that  that  is  not  the  true  date,  and  that 
jiroof  that  it  is  not  so  is  admissiljle,  to  shew  that  it  was  originally  and  properly  dated 
as  of  the  24th,  in  which  case  the  Crown's  extent  would  be  entitled  to  the  preference, 
otherwise  the  baigain  and  sale  would  have  priority.  The  questions  then  are,  whether 
the  enrolment  of  this  deed  is  a  record,  and  whether  the  date  is  pait  of  it,  and  whether 
it  is  a  recoicl  of  such  a  nature  as  that  evidence  may  be  received  to  contradict  it.  It 
appears  by  the  cases  to  be  the  opinion  of  all  the  judges,  that  it  is  such  a  record,  and 
that  evidence  on  an  averment  against  it  is  not  admissible.  A  distinction  was  attempted 
to  l)e  made  in  argument  between  the  fact  and  the  time  of  the  enrolment;  but  the 
time  of  the  enrolment  is  a  matei'ial  part  of  the  fact  of  the  record,  and  if  so  put  in  issue 
it  might  have  been  tried  by  the  record.  In  the  case  of  Ludford  w  Grellon,  in  l^lowden 
(page  4!)1  a.),  it  is  said,  that  "none  can  say  that  the  King's  charter  was  made  or 
delivered  [512]  at  another  day  than  when  it  bears  date,"  (and  the  reasoTi  of  that  is  as 
stated  before,  because  it  is  matter  of  record,  and  theiefoi'e  carries  in  itself  ab.solute 
verity) — "no  more  than  a  man  may  say  that  a  lecognizance  or  statute-merchant  or 
staple  was  acknowledged  on  any  writ  purchased  at  another  time  than  when  it  bears 
(late  ;  for  to  aver  that  it  was  antedated,  or  that  it  was  delivered  or  acknowledged 
after  the  date,  tends  to  the  discredit  of  the  great  seal,  or  of  justice,  or  of  the  officer  of 
record  who  recorded  the  recognizance,  or  the  statute-merchant,  and  the  like."  Xow, 
the  eiu-olment  of  the  deed,  in  the  present  insUince,  is  a  precisely  similar  case,  and 
therefore  you  cannot,  for  the  same  reasons,  aver  that  it  is  antedated,  because  it  is  an 
eniolment  made  by  an  authorized  officer  of  a  court  of  record,  and  so  pioduced  by  him. 
Nothing  can  be  strongei'  as  atl'ccting  this  ])oint  than  the  case  in  Dyer*,  as  ultimately 
(•onsi(l('red  and  decided.  (His  loi'dship  staled  the  case  at  length.)  The  Court  of 
Augmentations  is  not  a  court  sitting  in  judgment,  but  UK^relyan  ollice  of  record  ;  and 
as  appears  by  the  authorities  collected  in  the  marginal  note  to  that  case,  it  was  held, 
tliatadeed,  when  enrolled,  vested  the  interest  witii  relation,  and  that  you  are  estopped 
to  say,  that  it  is  not  enrolled  according  to  its  thite,  and  the  consequence  of  that 
doctrine  in  the  case  cited  from  Moore  was,  that  the  defendant  there  was  ousted  of  his 
term.  It  is  said  in  a  note  below  to  have  been  held  in  the  I'j.\chei|uer,  E.  T.  .'JUth  Eliz. 
that  the  delivery  of  a  deed  to  lie  en  [513]-r(illed  in  court  makes  it  a  record  :  Manwood 
denying  the  opinion  attributed  to  him  in  the  case  in  Dyei'.  Nothing  certainly  can  be 
stronger  than  those  dec-isions,  to  shew  that  a  deed  enrolled  is  to  l)o  considered  lis 
enrolled  will  lelation  to  the  day  it  came  in.  As  to  the  cases  which  occurred  between 
the  statute  of  Hen.  VIII.  and  the  Kith  year  of  Eliz.  there  is  go(jd  rea.son  that  a  party 
might  be  |)orraitted  to  give  evidence  of  the  day  of  an  enrolment  having  been  actually 

*  Duke  of  Somerset's  case. 
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made,  bee.iuse  it  was  not  the  usage  at  that  time  to  insert  the  paitieuhir  day,  and  if  a 
date  was  given  in  term  time,  it  was  general  as  of  that  term  which  has  relation  in  law 
to  the  first  day  of  the  term.  This  inconvenience  attended  that  practice,  that  if  a  deed 
was  not  in  fact  enrolled  within  six  months,  should  that  time  have  expired  by  the 
second  day  of  term,  yet  if  it  were  enrolled  at  any  time  before  the  end  of  the  term,  it 
would  have  been  considered  to  have  been  enrolled  as  of  the  first  day,  and  therefore  it 
was  that  the  courts  permitted  the  true  day  of  the  enrolment  to  be  given  in  evidence. 
As  to  the  regulation  adopted  of  inserting  the  precise  date,  I  consider  that  the  judges 
must  have  construed  the  rule  as  if  it  had  been  one  of  the  requisites  of  the  statute. 
And  that  is  also  recognized  in  Corny ns  (Bargain  &  Sale,  B.  10,  p.  64).  On  that 
ground,  therefore,  I  am  clearly  of  opinion,  that  evidence  ought  not  to  have  been 
received  to  contradict  this  record. 

I  shall  say  but  one  word  on  the  question  of  deeds  being  to  be  considei'ed  as 
enrolled  on  the  [514]  day  of  their  having  been  brought  in,  although  not  then  actually 
and  de  facto  enrolled.  I  am  of  opinion  that  they  ought  to  be  considered,  after  enrol- 
ment, as  enrolled  of  that  day  by  relation  ;  and  the  case  of  Garnrk  v.  U'iUiams  is  very 
strong  on  that  point,  where  the  Court  of  Common  Pleas  so  held. 

As  to  what  has  been  said  of  office  hours,  the  act  of  parliament  appoints  no  such 
time,  and  a  party  has  the  whole  daj^  to  bring  in  his  instrument  for  eniolment ;  and 
the  officer  appears  in  this  case  to  have  been  aware  of  that,  who  for  his  own  conveni- 
ence, if  he  chose  to  be  absent  from  the  office,  left  a  person  there  for  the  express  pur- 
pose of  receiving  such  deeds  as  might  be  brought  to  the  office  when  he  should  not 
himself  be  there  ;  and  it  is  his  duty  to  record  the  eni'olment  as  of  the  day  on  which 
it  is  .so  brought  in.  The  case  of  Coinhe.-:  v.  Imcooil,  in  Hutton,  I  will  not  advert  to ; 
but  there  is  another  case  to  be  found  in  page  63  of  the  same  book  (Jennings  v.  Pitman), 
wherein  it  was  decided,  that  in  the  case  of  those  who  claimed  any  estate  of  persons 
attainted  in  the  rebellion,  where  they  brought  their  conveyances  to  the  E.xchequer  to 
be  enrolled  within  one  year,  if  they  brought  and  delivered  those  conveyances  it  was 
sufficient,  though  they  be  not  enrolled,  for  they  have  performed  as  much  as  was  in 
them. 

Then  it  is  said  that  the  officer  had  no  right  to  alter  this  record  as  he  has  done  ; 
but  it  would  be  [515]  monstrous  if  we,  sitting  in  this  Court,  were  to  be  examining 
into  the  records  made  by  the  ofticers  of  the  Court  of  Chancery,  for  it  would  induce 
a  clashing  of  jurisdictions  ;  and  the  consequences  would  be  absurd,  for  one  Court 
might  hold  a  deed  enrolled  on  one  day  and  another  on  some  other :  nor  can  we 
investigate  the  conduct  of  those  ofiicers  over  whom  we  have  no  controul,  or  inquire 
whether  they  have  or  have  not  done  their  duty.  The  Court  alone  by  whom  they  aie 
appointed  can  do  that,  but  we  must  take  the  records  as  we  find  them,  and  are  clearly 
absolutely  bound  by  their  import;  and  to  me,  in  the  present  case,  the  enrolment 
appears  to  be  recorded  as  made  on  the  22d  of  July. 

KlCH.\RDS,  Baron.  I  shall  be  very  short,  as  I  am  clearly  of  opinion  that  evidence 
ought  not  to  have  been  received  to  contradict  this  record.  The  case  of  Garrick  v. 
Williams  is  quite  decisive  on  the  point,  and  it  was  a  much  stronger  case  than  the 
present ;  for  there  the  officer  added  to  the  record  four  years  after  the  granting  of  the 
annuity  sought  to  be  set  aside,  and  the  Court  would  not  listen  to  any  argument  on 
the  misconduct  of  the  officer.  The  Chief  Justice,  who  took  time  to  consider  his 
judgment,  says  expressly  towards  the  end  of  it,  that  the  memorial  was  conclusive, 
and  "  that  no  averment  or  evidence  shall  be  received  to  shew  that  the  date  is  incorrect;" 
and  though  the  Court  reprehended  the  conduct  of  officer,  thev  decided  that  they  were 
bound  by  it. 

[516]  That  case  came  afterwards  before  the  Court  of  Chancer}',  on  a  bill  for  an 
injunction  to  restrain  the  annuitants  from  proceeding  to  execute  a  warrant  of  attorney'. 
The  bill  *  stated,  amongst  many  other  things,  that  the  memorial  was  not  properly 

*  Eagle  v.  Garrid: — On  a  former  occasion  the  Lord  Chancellor  expressed  himself 
n  this  case  to  the  following  effect :  "  This  Court  must  consider  the  record  of  the 
memorial  in  the  same  point  of  view  as  a  court  of  law,  and  in  this  case  the  Court  of 
Common  Pleas  has  decided  that  it  is  bound  by  the  record  of  the  memorial  as  it  now 
stands  :  if  so,  this  Court  is  equally  bound,  and  I  must  refuse  the  injunction,  leaving 
it  to  the  grantor  of  the  annuity  to  file  a  bill  in  this  Court,  for  the  purpose  of  having 
the  record  restored  to  its  original  sfcite,  if  he  shall  be  so  advised." 
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tnuisfiri'i(!(l  ;  and  on  Mr.  (-Tirdlestonc'.s  biief  I  liiitl  a  short  note  of  what  the  Lonl 
Chancellor  said  on  that  occasion.  After  travelling  through  the  other  points,  his  lord- 
ship proceeds :  "  If  the  record  have  been  altered  contrary  to  what  it  ought  to  have 
been,  application  ought  to  have  been  made  to  the  keeper  of  the  records  to  make 
it  i-iglit.  At  present  the  record  is  complete ;  hut  if  any  vice  be  in  it,  there 
may  be  an  application  to  the  Master  of  the  Rolls  for  the  purpose  of  altering  it ; 
but  till  that  time  it  stands  as  a  good  record."  The  real  question  was,  whether  the 
ainniity  was  enrolled  within  20  days.  An  order  was  made  that  the  clerk  should 
attend  with  the  memorial  itself.  Now  there  was  no  question  of  the  fact  that  the 
deed  had  not  been  enrolled  within  four  years,  therefore  the  Chancellor  could  only  have 
called  for  the  record  to  see  what  had  been  recorded  to  have  been  done.  [517]  The 
application  of  the  plaintiff"  in  equity  was  refused  at  that  time,  and  the  Master  of  the 
Kolls,  when  applied  to  afterwards,  also  declined  to  interfere.  That  is  certainly  a 
strong  case,  and  is  bottomed  on  sound  authorities.  I  do  not  presume  to  say  that 
there  are  not  modes  of  pleading  by  which  a  case  may  be  made  where  evidence  might 
1)6  admissible  in  a  court  of  equity,  but  on  this  record  there  is  no  such  case.  The  isssue 
is,  whether  this  bargain  and  sale  were  duly  enrolled,  and  the  plea  is  supported  by  pro- 
ducing this  record.  "  By  the  Annuity  Act,  (53  Geo.  III.  eh.  141,  sec.  7,)  the  day  and 
hour  are  required  to  be  enrolled.  Here  also  the  date  is  of  the  first  importance,  and 
ought  to  he  inserted. 

On  the  other  point  of  the  case,  if  we  should  have  been  of  opinion  that  this  evidence 
were  admissible,  I  think  it  would  be  sufficient  to  support  the  plea.  It  is  impossible 
to  dispute  that  the  lodging  the  deed  in  the  oHicei''s  hands  is  an  enrolment.  And 
indeed  the  affairs  of  mankind  would  be  in  a  dreadful  condition  if  it  were  not  so  ;  for 
when  the  deed  is  once  so  lodged,  the  party  interested  in  it  loses  all  dominion  and 
controul  over  it,  and  it  is  from  that  moment  left  entirely  with  the  officer.  If,  as  has 
been  contended,  an  actual  and  complete  enrolment  were  necessary,  this  deed  has  not 
been  enrolled  on  the  22d  nor  on  the  24th  of  July  ;  but  the  cases  all  decide  that  that 
is  not  necessary,  and  that  the  instant  a  deed  is  lodged  in  the  office,  from  that  instant 
it  must  be  considered  as  enrolled,  and  the  practice^ccords  with  that  rule. 

[518]  It  is  admitted  in  this  case,  that  although  the  office-hours  were  over,  if  Mr. 
Young,  or  any  cleik,  were  then  there,  the  lodging  the  deed  on  Saturday  the  22d  July 
would  have  been  suflicient ;  because,  if  a  deed  is  received  by  the  officers,  it  is  sufficient: 
but  who  are  the  officers?  Is  there  any  particular  person  or  persons  named  by  the  act 
to  receive  these  deeds?  Mr.  Young  is  the  chief  clerk,  and  he,  or  other  persons 
appointed  by  him,  arc  there  in  order  to  I'cccive  the  deeds  that  may  be  brought  to  the 
office.  If  he  or  his  clerks  receive  a  deed,  either  by  themselves  or  by  others,  is  it  not 
precisely  the  same  thing? 

The  moment  you  admit  that  it  was  received  by  Mr.  Young  at  the  office,  that 
moment  it  became  an  enrolment.  It  is  cleai-  that,  if  not  received  by  him  per.sonally, 
but  by  another  bona  Kdc  appointed  by  him,  and  according  to  the  usual  coui'se  of  the 
office,  it  is  oi|ually  so.  ^Vhy  is  it  not  e(|ually  in  the  office,  if  so  received,  as  if  Mr. 
Y'oung  himself  had  i-eceivcd  it?  Mr.  Yoiuig  was  e.vamineil  on  the  trial,  and  says,  that 
the  otiicc-hour's  are  not  the  only  times  when  he  received  those  deeds,  and  that  ho  and 
his  clerks  sometimes  attend  after  oflice-hoiu-s.  If  so,  then  there  is  no  magic  in  office- 
hours.  He  states  that  it  is  the  luiiversal  jxactice  always  to  malce  the  enrolment  bear 
date  the  day  it  comes  into  the  otlice  ;  but  the  enrolment  necessarily  cannot  take  place 
until  sonic  days  after ;  but  the  day  on  which  it  comes  in  is  the  day  upon  which  the 
enrolment  bears  date.  [His  lordshi])  then  went  through  the  leading  facts  of  Mr. 
Young's  evidence,  and  dwelt  on  the  [519]  circnmstance  of  the  porter  being  authorized 
to  receive  deeds  brought  in  in  his  absence.)  So  that  it  appears  th.at  this  poiter  was  as 
much  undiM' Mr.  Young's  authoiity  as  any  of  the  clerks.  [He  then  adverted  to  the 
evidence  of  the  clerk,  who  brought  in  the  <lecd  and  left  it  with  the  jwrtcr.]  Now 
suppose  the  porter  had  said  ho  could  not  do  it,  then  this  young  man  would  have  goiic 
to  one  of  the  clerks.  It  is  im]K)ssii)le  to  say  that  the  young  man  (the  clerk)  was  in 
fault;  if  there  was  any  negligence  at  .all  of  the  officer,  it  <locs  not  belong  to  him. 
I  His  lordshi])  then  applied  himself  to  the  considci'alion  of  the  remainder  of  the  e\'idence, 
and  observed,  that.J  Such  being  the  facts  of  the  case,  and  there  being  nothing  of  friuid 
to  affect  the  ((uestion,  I  should  conceive  that  this  delivery  of  the  deed  in  question,  by 
this  young  man  to  the  porter  left  in  charge  of  the  otlice,  is  as  much  a  leaving  ;it  the 
office  as  if  it  were  left  with  the  officer  himself,  or  any  of  his  clerks.     But  I  hen  it   is 


340  BADNALL   r.  SAMUEL  3  PRICE,  520. 

said|  that  theic  is  no  minute  made  of  such  delivery.  That  is  only  a  plan  adopted  for 
the  convenience  of  Mr.  Young  himself.  Suppose  the  minute  had  not  been  made  for  a 
week,  it  might  be  asked,  wovdd  that  affect  the  enrolment  ?  Certainly  not.  If  the 
officer  choo.se  to  trust  to  his  memory  as  to  the  time  when  a  deed  is  left,  he  has  a  right 
to  do  so.  Theie  is  no  injustice  in  saj'ing  that  he  mav  do  it.  He  puts  it  down  in 
order  to  remember  the  day  of  delivery.  He  puts  it  down  in  his  minute  or  day-book, 
but  that  could  not  be  more  a  public  notice  than  the  lodgment  of  the  deed  in  the  otlice  : 
and  if  it  be  not  absolutely  necessary  that  the  enrolment  should  be  [520]  made  at  the 
time,  (and  I  have  heard  no  case  cited  to  shew  that  it  is  so  in  point  of  law,)  that  which 
has  been  done,  was  in  all  respects  sufficient.  But,  in  point  of  fact,  how  is  any  publicity 
given  to  the  enrolment  taking  place,  when  the  formality  of  enrolment  is  an  act  which 
may  not  be  peifoimed  for  a  great  length  of  time  after  the  deed  is  brought  in  ?  It 
certainly  was  not  intended  for  the  purpose  of  making  the  matter  public. 

Upon  the  whole,  it  seems  to  me  that  the  first  point — that  a  I'ecord  cannot  be 
aveired  against  having  been  decided  to  be  law — makes  the  consideration  of  the  other 
unnecessary  ;  but  if  that  were  to  be  acted  upon  in  the  event  of  the  othei'  failing,  I 
should  conceive  that  the  circumstance  of  the  deed  lieing  lodged  in  the  office  with  an 
accredited  agent  of  the  principal  clerk  or  officer,  in  the  absence  of  all  fraud  or  other 
circumstances  to  impeach  or  atlect  it,  is  as  good  and  as  legal  a  delivery  as  if  it  had  been 
handed  to  Mr.  Young  himself  ;  and  I  am  therefore  of  opinion  that  we  should  make  this 

Rule  absolute. 

[521]  Badnai.l  and  Another  r.  Sajiuel.  Saturday,  1st  February  1S17. — Where 
all  parties  have  had  due  notice  of  the  dishonour  of  a  bill  of  exchange,  a  subsequent 
indorser  is  not  discharged  by  a  treaty  between  the  attorney  of  the  holder,  the 
drawer  (who  was  also  prior  indorser)  and  the  acceptor,  that  the  holder  should 
wait  a  given  time  for  the  payment  of  the  balance,  in  consideration  of  receiving 
from  the  acceptor  and  prior  indorser,  by  a  certain  time,  a  stipulated  proportion 
of  the  amount,  a  part  only  of  which  proportion  was  afterwards  paid  *  ;  although 
the  subsequent  indorser  has  had  no  notice  of  such  treaty,  or  the  result,  nor  was 
informed  of  the  payment  of  any  part  of  the  money  due  on  the  bill,  or  of  the 
ultimate  non-pa3'ment  of  the  balance  till  some  months  after  the  original  dishonour 
of  the  bill. — Sed  nota,  the  subsequent  indorser  was  the  person  to  whom  the 
holders  had  sold  the  goods  for  which  the  bill  was  given  in  payment,  and  the  ofi'er 
of  a  renewed  bill,  by  the  same  parties,  had  been  expressly  rejected  by  them. 

This  was  an  action  of  as.sump.sit  brought  to  recover  the  sum  of  871.  19s.  2d.,  the 
balance  claimed  by  the  plaintifi's  on  a  bill  of  exchange  for  2171.  19s.  2d.,  dated  Liver- 
pool, 6th  March  181.5,  drawn  by  one  J.  Henry  upon,  and  accepted  by  one  Thomas 
Ashton,  payable  at  Messrs.  Barclay  and  Co.'s,  bankers,  London,  three  months  after 
date,  to  the  ordei'  of  the  said  J.  Henry,  and  endorsed  by  him  to  the  defendant,  and 
by  the  defendant  to  the  plaintiffs. 

The  first  count  of  the  plaintifi's'  declaration  was  on  the  said  bill  of  exchange ;  and 
there  were  counts  for  goods  sold  and  delivered,  the  common  money  counts,  and  a 
count  on  an  account  stated.     The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Dallas,  at  the  Lent  Assizes  for  the  county 
of  Staflbrd,  1816,  when  a  verdict  was  found  for  the  plaintifi's  for  the  said  sum  of  871. 
19s.  2d.  :  subject  to  the  opinion  of  this  Court  upon  the  following  case : 

[522]  "The  plaintifi's,  in  consequence  of  an  order  given,  furnished  the  defendant 
with  goods  to  the  amount  of  2421.  5s.  6d.,  to  be  paid  for  by  the  defendant  at  twelve 
months  credit.  The  goods  wei'e  forwarded  to  the  defendant  at  Liverpool,  and  were 
received  by  him  there.  'I  he  twelve  months  having  expired,  without  any  remittance 
having  been  received  by  the  plaintifi's  for  the  goods,  they  wrote  to  the  defendant  on 
the  subject,  and  received  from  him  an  answer,  inclosing  the  bill  in  question,  advising 
— 'Enclosed  you  have  Ashton  at  Barclay's  for  2171.  19s.  2d.,  with  which  credit  our 
account,  and  when  our  advices  arrive,  should  there  be  any  further  orders  we  will 
acquaint  you. ' " 

"  The  account  of  the  defendant  was  accordingly  credited  by  the  plaintifi's,  for  the 

*  Quere  if  the  whole  had  been  paid,  according  to  the  engagement  of  the  party 
asking  the  indulgence  of  time. 
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Slim  ol  lilTI.  IDs.  L'd.  and  alsu  tor  tlio  tiirtht'i-  sum  ot  L'4l.  (Is.  "Jd.,  wliich  last  sum  was 
paid  to  the  plaiiititl'  Laiighuin  by  the  defeudaul,  on  the  :20th  May  1815;  and  the 
accounts  between  the  plaintiffs  and  defendant  were  then  balanced  by  such  last- 
mentioned  payment." 

"Tlie  bill  of  exchange  was  duly  presented  at  Messrs.  Barclay  and  Co.'s  (where  it 
was  made  payable)  on  the  day  it  became  due,  but  payment  was  refused  ;  the  several 
parties  to  the  bill  of  exchange  being  resident  at  Liverpool,  the  plaintiff's  transmitted 
it  to  Messrs.  Haywood  and  Co.  bankers  there,  in  oi'der  that  it  might  be  presented, 
with  due  notice  of  its  dishonour,  to  all  parties  I'espectively  ;  and  such  notice  was 
accordingly  duly  given  to  J.  Henry,  the  drawer  of  the  bill,  and  to  the  de-[523]-fendant. 
In  consequence  of  the  applications  which  were  made  by  the  said  bankers  in  Liverpool, 
for  the  payment  of  the  bill,  Henry  wrote  to  the  ])laintiff  ( 14th  June  1815)." 

"  The  draft,  I  ff nd  this  day,  has  been  returned.  1  applied  to  Mr.  Ashton  to  take 
up  the  same,  but  be  cannot  do  it  for  want  of  remittances ;  but  on  Saturday's  post  he 
will  remit  you  1001.  in  a  banker's  bill,  and  the  l)alanee  he  wishes  to  be  renewed  for  two 
months,  with  interest  and  charges.  If  you  will  have  the  goodness  to  accept  of  this, 
you  shall  have  my  security  to  the  renewed  bill,  as  well  as  Messrs.  Samuel  and  Co.'s 
endorsement.  I  have  been  disappointed  in  some  cash  payments,  otherwise  I  should 
have  paid  the  balance.  Please  to  acknowledge  this  by  return  of  post,  and  I  will  see 
the  needful  done  for  you." 

In  answer  to  this  letter,  the  plaintiff,  without  further  communication  with  the 
defendant,  wrote  to  Henry  on  the  17th,  as  follows: 

"In  reply  to  your  letter  received  this  morning,  respecting  the  returned  draft  of 
your  drawing,  which  we  received  from  Messrs.  Samuel  and  Co.,  value  2171.  19s.  "id., 
and  which  it  is  very  surprising  they  did  not  immediately  pay,  we  beg  leave  to  inform 
you  that  we  shall  on  no  account  agree  to  receive  a  draft  for  any  part  of  it,  renewed 
by  the  parties  who  have  suffered  this  said  bill  for  2171.  19s.  2d.  to  be  dishonoured.  A 
regular  banker's  draft  for  the  amount  and  e.v-[524]-penccs,  with  interest,  if  it  will  be 
any  accommodation  to  Messrs.  Samuel  and  Co.  &c.,  we  shall  not  object  to  it;  but 
nothing  except  a  regular  draft,  or  bank  notes,  will  we  receive.  If  we  receive  a  good 
diaft  for  1001.,  as  you  propose,  to  be  sent  from  Jiiverpool  as  this  day,  the  same  will 
be  placed  to  the  credit  of  Messrs.  Samuel  and  Co.,  and  you  may  assure  them,  and  bo 
assured  youi'self  as  a  party  to  the  bill,  that  wc  shall  return  any  other  paper  than  as 
above  described.  We  wait,  therefore,  an  immediate  and  regular  remittance  (only)  for 
the  full  settlement  of  this  disagreeable  transaction  ;  which  unless  we  receive  by  return 
of  post,  legal  measures  will,  without  further  notice,  be  resorted  to  for  the  recovery  of 
our  demand." 

Messrs.  Haywood  and  Co.,  having  endeavoured  without  success  to  obtain  payment 
of  this  bill,  returned  it  to  the  plaintiff's  on  the  I7th  June  1815,  in  order  that  they 
might  take  such  measures  for  recovering  the  amount  as  they  should  thirds  proper. 

After  the  bill  had  been  so  returned  to  the  plaintiffs,  they  directed  their  solicitor  to 
apply  to  the  several  parties  to  the  bill  for  the  payment  of  it,  which  was  accordingly 
done  by  him;  and  Henry,  the  drawer,  wrote  to  the  plaintiffs  the  following  letter, 
dated  20th  June. 

"  Hcicwitli  1  transmit  to  you  Mr.  Thomas  Ashton's  letter,  who  will  pay  lOOl.  in 
cash,  and  iei|uests  of  me  to  renew  the  balance  at  two  [525]  months.  As  vou  will 
have  the  .same  securities  ;us  befoi'c  upon  the  bill,  I  should  iccommcnd  you  to  take  it, 
as  you  may  depend  u[)on  its  being  duly  ])aid.  I  a|>[)licd  to  Messrs.  Sanuiel  and  Co. 
to  pay  the  l)alance,  but  they  are  short  of  cash  as  well  as  myself,  from  disa])pointments 
of  remittances,  otherwise  I  should  have  paid  the  balance.  If  this  meets  your  approba- 
tion, please  to  inform  me  by  return,  and  I  will  get  you  the  lOOl.  in  cash,  and  the 
renewed  bill  sent  you." 

Ashton's  letter  to  the  pl.iin tilt's,  rcfei'red  to  in  this  last  letter  of  Henry,  was  as 
follows  ; 

"I  am  sorry  to  say  that  my  acceptance  for  2171.  19s.  2d.  to  J.  Henry's  draft,  has 
been  returned  ;  the  cause  of  which  is  want  of  rcmittauces.  I  at  present  will  ])ay  lOdl. 
in  cash,  and  request  the  favoui'  of  an  indulgence  for  tlir  b.ilance  to  be  renewed  at  two 
months." 

In  cou.sequcnco  of  the  directions  of  the  plaintiffs,  their  solicitor  wiote  to  the  liou.so 
of  the  defendant,  (on  22d  June),  in  terms  demanding  p.iymeut  of  the  l)ill  and  expenses, 
or  threatening  to  proceed. 
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Other  letters  of  the  same  date  and  purport  were  written  l\v  him  to  Mr.  Henry, 
the  drawer,  and  Mr.  Thomas  Ashton,  the  acceptor ;  and  the  following  letter  was  then 
written  by  Henry  to  the  plaintiHs,  liith  June. 

"In  reply  to  the  letter  I  received  this  day,  I  am  [528]  sorry  it  is  not  in  my  power 
to  do  more  for  you  than  get  1001.  in  bank  notes,  and  a  renewal  for  the  remainder.  If 
any  proceedings  at  law  take  place,  Mr.  Thomas  Ashton  positively  says  he  will  not  pay 
any  of  the  bill  until  the  law  compels  him  ;  therefore  I  would  strongly  recommend  you 
to  take  the  1001.  and  the  renewal,  as  you  cannot  be  placed  in  a  worse  situation  ;  and 
it  will  oblige  me  by  your  taking  the  1001.,  when  you  will  have  all  parties  on  the 
renewed  bill.  If  pi'oceedings  t;ike  place,  you  will  not  recover  your  money  until 
November,  when  you  now  can  have  1001  paid  immediately;  therefore  I  should 
strongly  recommend  you  to  the  terms  Mr.  Ashton  proposes." 

This  last  letter  was  answered  by  their  solicitor,  on  the  26th  June,  as  follows  : 

"Messrs.  Badnall  and  Langharn  have  sent  me  yours  of  the  ■24th  ;  having  put  the 
business  into  my  hands,  decline  having  any  further  communication  with  you  otherwise 
than  through  me.  As  to  their  accepting  another  bill  from  the  same  pait-ies,  I  see  no 
advantage  that  could  possibly  ai'ise  to  them  for  so  doing ;  they  have  all  the  parties  to 
the  present  bill.  I  must  say,  I  rather  expected  to  have  received  the  1001.,  as  mentioned 
in  your  former  letter,  and  which  I  should  have  recommended  them  to  have  accepted. 
Indeed,  I  will  undertake  to  say,  that  if  you  will  send  the  1001.  by  return  of  post,  in 
Bank  of  England  notes,  they  will  accept  them,  and  wait  for  the  [527]  remainder  till 
the  time  a  two  months  bill  would  run  from  this  day,  with  interest  and  all  expenses  ; 
provided  the  money  and  all  expenses  and  interest  are  paid  in  Bank  of  England  notes. 
But  this  is  a  proposition  of  my  own,  as  they  have  given  me  positive  instructions  to 
proceed ;  and  you  must  lie  well  aware  you  ai-e  liable  to  an  arrest  any  day,  as  well 
as  you  seem  to  know  that  we  could  not  recover  until  November.  Indeed,  they  have 
left  it  entirely  in  my  hands;  and  if,  therefore,  I  receive  1001.  we  will  then  wait  for 
two  months  foi'  the  remaindei',  with  interest  and  costs,  to  be  paid  in  bank  notes." 

This  last  letter  was  replied  to,  28th  June,  by  Henry,  as  follows  : 

"In  reply  to  your  favour,  Mr.  Ashton  will  remit  you  1001.  on  account  of  his 
acceptance,  bj'  to-morrow's  post,  without  fail." 

Ashton  wrote  on  the  29th  June  : — 

"  Inclosed  you  will  receive  in  cash,  notes,  numbers  as  copied  on  the  other  side,^ 
amount  SOI.,  on  account  of  my  acceptance  to  J.  Henry,  draft  foi-  2171.  19s.  2d.  due 
the  9th  instant;  and  the  balance,  201.  as  to  promise,  shall  be  remitted  you  in  one  or 
two  posts,  according  to  your  recjuest  of  the  2Gth  ult.  Please  to  acknowledge  receipt 
of  the  same.' 

To  which  the  plaintifi's  solicitor  replied,  3d  July  : — 

[528]  "  I  received  yours  of  the  29th  June,  inclosing  only  SOI.,  and  am  surprised 
that  }'ou  did  not  send  more  ;  I  expect  the  remaining  201.  in  a  post  or  two,  as  my 
clients  will  not  be  trifled  with." 

During  this  last  correspondence  between  the  plaintitTs'  solicitor  and  Henry  and 
Ashton,  no  application  was  made  by  the  plaintifi's  to  the  defendant,  but  the  corre- 
spondence was  wholly  confined  to  Henry  and  Ashton.  But  in  consequence  of  no 
further  notice  being  taken,  subsequently  to  this  last  letter  of  the  plaiutilt's  solicitor, 
by  any  of  the  parties  to  the  bill,  the  solicitor  wrote  to  Henry,  Ashton,  and  the  defen- 
dant, on  the  5th  September  181-5,  demanding  from  each  of  them  payment  of  the 
balance  due  on  the  bill. 

Henry  replied  to  the  last  letter  to  him,  as  follows  : 

"In  reply  to  your  favour  of  the  5th  instant,  I  called  upon  Mr.  Ashton,  and  shewed 
him  your  letter;  he  informed  me  he  had  recei\'ed  one  this  morning  from  you  upon 
the  same  subject,  and  he  has  faithfully  promised  me,  in  all,  next  week  he  will  remit 
you  501.  ;  and  in  all,  the  next  week  following,  the  balance.  This  I  will  see  attended 
to  myself,  so  that  he  performs  what  he  has  this  day  promised.  When  you  receive  the 
501.  let  me  know  what  your  charges  are  ;  so  that  I  will  see  that  attended  to  when  he 
remits  the  last  payment." 

[529]  The  following  letter  was  afterwards  received  by  the  plaintifi's'  solicitor  fi'om 
Messrs.  Ingham  and  Ashton  : 

"Inclosed  is  bill,  501.,  on  account  of  my  acceptance:  the  remains  shall  send 
you  in  the  course  of  a  few  posts,  twelve  days.  Please  to  acknowledge  receipt  of 
same. " 
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To  wliicli  liu  replied,  26th  Scptuinber,  hy  ;ui  aekiiowledgment  of  the  remittance, 
uljjcctiiig  at  the  same  time  to  its  shape. 

The  phuiitiH's  had  altogether  received  1301.  on  account  of  the  bill,  \'v/..  <S01.  a.s  aliove 
mentioned  in  Thoma.s  Ashton's  letter  to  plaintiffs  solicitor;  and  501.  a.s  above 
mentioned,  in  the  letter  from  Ingham  and  Ashton. 

'I'hese  sums  were  received  from  Thomas  Ashton,  the  acceptor,  on  account  of  his 
acceptance  of  the  .said  bill  of  exchange,  without  notice  to,  or  the  assent  of  the  defen- 
dant, respecting  these  payments.  Since  the  second  payment,  so  made  as  above 
mentioned,  Thomas  Ashton,  the  acceptor,  became  bankrupt.  There  remains  a  balance 
of  Sl\.  I'Js.  2d.  (for  which  this  action  was  brought)  still  due  to  the  plaintiffs  on  the 
bill  of  exchange. 

The  (juestion  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled 
to  recover  this  balance  from  the  defendant.  If  .so,  a  verdict  was  to  be  entered  for 
them  accordingly  ;  if  not,  then  a  nonsuit. 

[530]  Puller,  for  the  plaintiff,  contended  that  as  in  the  present  case  it  was  (juite 
clear  that  there  had  been  no  new  security  given  to  the  holder  of  the  bill,  nor  time 
given  to  any  of  the  other  parties  liable  on  it,  so  as  to  discharge  the  others,  the  plaintiffs 
had  not  foregone  their  right  to  sue  the  present  defendants  for  the  balance,  by  what  had 
been  done  in  the  way  of  treaty  between  their  solicitor  and  the  other  parties  to  the  bill. 
The  points  ruled  by  Eyre,  C.  J.  in  the  case  of  Walmjn  v.  .SV.  (juiidm  (I  B.  &  P.  65-1), 
arc  more  immediately  applicable  than  those  of  any  other  case  in  the  books,  to  the 
questions  arising  in  the  present.  It  was  there  said  by  his  Lordship, — "  Proposals  for 
a  security  bind  no  one,  unless  they  can  be  made  use  of  to  impute  laches:  and  after 
protest,  no  laches  can  be  imputed."  And  again,  (citing  the  note  of  Johnwu  v.  Kviii/on, 
B.  N.  P.)  his  Lordship  says, — "  where  timely  notice  is  given  that  the  bill  has  not  been 
iluly  paid,  the  receiving  part  of  the  money  from  the  acceptor  or  indorser  will  not 
discharge  the  drawer  or  other  indorsers  "(b).  Those  are  the  points  in  the  present  ca.sc. 
In  EnrjlUh  v.  Darkij  (2  B.  and  P.  62),  Lord  Ehlon  held,  that  "as  long  as  the  holder  is 
passive,  all  his  remedies  remain."  In  all  the  cases  {d)  where  other  parties,  originally 
liable,  have  been  held  discharged,  either  a  new  security  has  been  given  to  the  holder, 
or  time  given  [531]  to  some  of  the  parties  liable,  to  the  delay  and  prejudice  of  the 
parties  held  discharged.     Here  a  proposed  new  security  was  expressly  refused. 

Peake,  contra,  contended,  that  the  jjlaintitl's  had,  in  effect,  given  time  to  a  prior 
endorser  and  the  acceptor,  to  the  delay  and  ])rejudice  of  a  subsecjnent  endorser,  who 
was  entitled  to  consider  that,  between  the  'Jth  June,  (when  he  received  notice  of  the 
disiionour  of  the  bill,)  and  tlie  5th  of  Septemljcr,  (when  he  was  lirst  informed  that 
there  remained  a  balance  due,)  the  Itill  had  been  wholly  paid.  Such  delay  nuist  have 
the  effect  of  lulling  a  subsequent  indorser  into  security,  and  might  defeat  his  measures 
against  the  acceptor  or  drawer.  It  was  laches,  even  after  the  notice  given  in  the  first 
instance.  There  having  been  no  laches  on  that  occasion  can  not  cure  subsequent 
laches.  Forbearance  towards  an  acceptor,  after  duly  noting  and  protesting  a  bill, 
may  be  as  i)re]'udicial,  ultimately,  to  other  parties  liat)le,  as  forbearance  before,  which 
it  is  clear  would  l)c  a  discharge.  The  defendant  had  no  notice  of  any  of  the  subsequent 
transactions  between  the  paities.  The  acts  of  the  attorney  were  the  acts  of  the 
plaintill  :  and  the  defendant  should  have  been  informed  of  what  steps  had  been  taken; 
the  more  so,  as  a  part  of  the  money  had  been  actually  received,  which  it  was  otherwise 
the  pl.-iinlitl's  duty  to  have  returned.  In  (laidd  v.  liolisim  (8  ICast,  5iS())  Lord 
Ellcnborough  held,  that  if  the  holilcrs  of  a  bill  receive  a  part  from  the  acce])t(>r  and 
agree  to  wait,  it  is  a  [532]  giving  time,  which  piecludcs  them  from  |)roceeding  after- 
wards against  the  other  parties;  and  that  all  arrangements  made  by  a  holder  arc  at 
his  peril.  In  Enijlitk  v.  Uarlci/,  the  endorser  was  held  discharged,  when  the  iil.iintill, 
who  had  got  an  execution  against  the  acceptor,  took  his  single  bond  and  warr'ant  of 
attorney  only,  for  securing  the  payment  of  the  money  by  instalments.  And  in  Ex 
jiiiiiti  Siiiilk  (there  referred  to,)  it  was  considered,  that  the  holder  of  a  bill  discharged 
an  endorser  merely  by  entering  into  a  composition  with  the  acceptor  ;  and  courts  of 
law  have  always  proceeded,  with  respect  to  those  securities,  on  the  same  |)rinciplc  as 
courts  of  equity.     The  case  of  IVakvi/u  v.  St.  (Juinlin,  was  a  (piostion  between  the 

(/<)  Gonhl  V.  ;W«07),  8  East,  580. 

(d)  Vide  Barnes's  3(1  eilition  of  Bailey  on  Bills,  pages  152  to  157,  where  the  cases 
are  biought  together. 
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bolder  and  drawer  of  an  accommodation  bill,  and  tberefore  distinguishable.  The 
present  case,  on  the  \\'hole,  is  a  much  strongei'  case  altogether  than  any  of  those 
wherein  it  has  been  ruled  that  time  given  to  one  of  the  parties  liable,  discharges  the 
rest.  Although  the  proffered  new  security  was  not  in  fact  accepted,  yet  the  full  time 
was  agreed  to  be  given  ;  and  more  was  in  fact  given  by  the  holders,  and  clearly  to 
the  prejudice  of  the  endorser,  and  without  his  consent  or  knowledge  ;  and  therefore 
he  was  discharged  from  his  liability. 

Puller,  in  reply,  was  stopped  by, 

GR.4HAM,  Baron.  This  is  a  verj' clear  case.  (His  Lordship  stated  the' material 
facts,  and  commented  on  the  effect  of  the  correspondence.)  Thus  it  appeals  that  all 
parties  had  notice  of  the  [533]  dishonour  of  the  bill  in  due  time,  and  were  put  on  the 
alert ;  and  each  of  them  were  so  far,  therefore,  fi.xed. 

I  think  there  is  good  sense  in  the  rule  laid  down  in  the  case  cited,  (Enr/lish  v. 
Darky,) — that  "as  long  as  the  holder  (of  a  bill)  remains  passive,  all  his  remedies 
remain."  Now  in  this  case,  whate\'er  measui'es  had  been  adopted  to  ol>tain  paj'raent 
of  any  part  of  the  amount  of  the  bill  in  question  from  any  of  these  parties,  they  would 
operate  in  favour  of  all  the  others  ;  and  it  must  be  a  strong  case  to  dischai-ge  other 
parties  where  all  that  it  was  possible  to  get  from  the  acceptor  has  been  got  from  him 
by  any  one  of  them.  All  the  cases  go  on  the  circumstance  of  the  creditor  having 
singled  out  some  one  of  the  persons  liable,  and  discharging  the  others  by  some 
binding  and  conclusive  act ;  as,  by  taking  a  new  security  as  a  warrant  of  attorney 
from  him.  or  taking  and  using  another  negociable  bill,  when  it  might  hapjien  that  he 
might  afterwards  actually  in  the  mean  time  recover,  on  the  bill  which  had  been 
originally  dishonoured,  the  monej'  which  might  perhaps  also  be  paid  on  the  second 
bill  becoming  due.     (His  Lordship  here  read  the  several  letters.) 

Then  what  was  the  effect  of  the  proposal  which  was  made  by  the  letter  of  the 
26th  June?  It  was  that  if  1001.  were  remitted  by  return  of  post,  the  plaintiff's  would 
wait  the  time  that  a  bill  at  two  months  would  then  have  to  run. 

Now  if  the  1001.  had  been  paid,  according  to  [534]  that  proposal,  some  difficulty 
might  have  been  thrown  on  the  case ;  at  least  I  should  then  have  hesitated  in  saying, 
that  that  agreement  had  not  precluded  the  plaintiff:  but  that  agreement  was  not 
performed,  for  only  801.,  in  fact,  was  sent  in  due  time  ;  nor  was  the  201.  afterwards 
remitted,  so  that  the  plaintiff'  was  then  discharged  from  the  observance  of  his  proposal. 
And  I  am  of  opinion  that  he  has  done  nothing  to  relinquish  his  legal  right  to  sue  the 
defendant.     Therefore  there  must  be  judgment  for  the  plaintiff. 

Wood,  Baron.  I  am  of  the  .same  opinion.  This  defendant  was,  in  fact,  the 
principal  debtor  ;  for  the  goods  had  been  sent  to  him,  o)i  his  account,  and  he  it  was 
who  gave  this  bill  of  exchange  to  the  plaintiffs  in  payment  for  them.  (His  Lordship 
stated  the  circumstances.) — Due  notice  having  been  given  of  the  dishonour  of  the  bill, 
all  parties  became  liable ;  and  it  was  then  at  the  plaintiff's  option  to  proceed  against 
all  or  any  of  them,  and  his  selection  of  any  one  of  them  for  that  pui'pose  would  not 
operate  to  discharge  the  rest. 

All  the  parties  having  thus  become  liable  by  the  notice  of  dishonour,  thei'e  must 
have  been  something  done  subsequently  by  the  holder,  to  discharge  the  indorsers  ; 
but  nothing  was  done  here  to  pi'eclude  him  from  proceeding  against  the  defendants 
as  he  has  done.  He  made  no  new  contract  which  could  preclude  him,  or  take  away 
his  right  of  suing  the  defendant. 

[535]  There  was  indeed  a  proposal  made,  but  that  was  not  complied  with  :  if  it 
had,  it  might  at  least  have  given  occasion  for  argument,  that  time  had  l)cen  given; 
but  that,  1  think,  would  not  have  been  conclusive,  and  it  would  have  lieen  question- 
able whether  it  were  binding  on  the  parties,  for  want  of  consideration.  Here,  how- 
ever, the  condition  was  never  complied  with,  and  the  plaintiff"  was  then  entitled  to 
proceed  against  the  defendant. 

Richards,  Baron.  The  question  is,  whether  time  was  given  to  the  acceptor  to 
tivke  up  the  bill,  so  as  to  discharge  the  indorser.  If  thei'e  had  been  time  given,  I 
should  think  it  would  have  discharged  the  indorser ;  but  in  this  case  I  think  that  time 
was  not  given.  There  was  a  proposal  to  indulge  the  acceptor  with  time  to  pay  the 
remainder,  on  condition  of  receiving  1001.  in  part.  (Reads  the  letter  of  26th 
June.)  By  a  subsequent  letter,  the  plaintiff  dispenses  with  insisting  on  the  condition 
of  a  remittance  in  Bank  of  England  notes  ;  but  still  he  rejects  the  payment  of  801.  in 
part,  as  being  a  performance  of  the  condition,  for  that  was  not  the  bargain  made. 
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There  w;is,  theiefoiu,  no  conclusive  eiigajiemeiit  to  give  the  acceptor  time.     The  con- 
ditions of  the  proposal  to  do  so  were  never  complied  with.     If  that  engagement  had 
been  complete,  there  might  have  been  more  difficulty  in  the  question  ;  as  it  is,  I  am  of 
opinion  that  the  plaintiff's  are  entitled  to  their  verdict. 
Postea  to  the  PlaintiflF. 

[536]  Thk  King,  in  Aid  of  Greatrix  and  Others,  v.  Kinnear.  4th  February 
1617. — A  defendant  t<iken  into  custody  under  an  extent  in  aid  (the  sheriff  having 
also  seized  his  property,  being  more  than  sufficient  to  cover  the  demand)  ordered 
to  be  discharged. — Where  his  propertj'  (seized  and  returned)  is  ordered  to  be 
restored  to  him  on  his  giving  approved  security,  and  it  is  delivered  up  by  the 
sheritf  before  the  security  be  approved,  the  remedy  must  be  against  the  sheriff' 
for  not  having  the  property  forthcoming,  not  against  the  party  for  not  giving 
such  secui-ity. 

Spankie  shewed  cause  against  a  rule  which  had  Ijeen  obtained  by  Stephen  calling 
on  the  defendant  in  this  extent  to  shew  cause,  within  a  week  after  service  of  the  order, 
why  an  attachment  should  not  issue  against  him  for  contempt  in  not  delivering  over 
to  the  sheriff's  of  Jjondon  certain  Ijills  of  exchange  mentioned  in  a  schedule  annexed  to 
an  inquisition  which  had  been  returned  Ijy  the  sheriff,  pursuant  to  order  of  Court  of 
the  15th  Nov.  last  *  ;  and  also  for  not  complying  with  that  order. 

The  facts  were,  that  the  defendant  was  examined  on  the  inquisition  taken  on  the 
21st  Nov.  when  he  admitted  having  bills  of  exchange  in  his  possession  amounting  to 
more  than  the  debt,  but  he  refused  to  deliver  them  up  to  the  sheriff'.  The  defendant 
had  not  entered  into  the  security.  It  was  admitted  that  the  older  as  to  giving  security 
was  optional,  and  that  therefore,  his  not  having  done  so  did  not  amount  to  a  con- 
tempt of  Court ;  and  for  that  the  case  of  Fricker  v.  Eastman  (1  East,  319)  was  cited. 
It  was  also  [537]  contended  that  the  defendant  was  not  bound  to  deliver  up  the  bills 
of  exchange. 

Stephen,  for  the  prosecutors  of  the  extent,  insisted  that  the  conduct  of  the  defen- 
dant amounted  to  disobedience  of  an  order  of  tiie  Coui't,  and  that  the  only  remedy 
was  by  atUichmcnt,  which  he  prayed  might  be  ordered  ;  but. 

The  Court  expre.s.sing  disapprobation  of  attacks  on  established  practice,  intimated 
that  in  all  cases  the  strict  severity  of  rules  should  be  mitigated.  The  sheritf  having 
restored  the  property  returned  by  him  as  seized,  and  which  ought  to  have  been  in  his 
hands,  was  si  ill  responsible  for  them,  and  therefore  the  prosecutor  had  mistaken  his 
remedy  by  the  present  motion  as  against  Kinnear,  which,  they  observed,  was  one  that 
ought  not  to  have  been  made  or  encouraged. 

Kule  discharged,  with  costs. 

[538]  Robinson  v.  Wilkinson.  Wednesday,  5tii  February  1817.— A  creditor  is 
entitled  to  sue  a  dormant  partner  of  his  debtor— if  unknown  to  him  to  be  so  at 
the  time  of  furnishing  the  subject  matter  of  the  ilebt — for  whatever  had  been 
supplied  to  the  Hrm  dui-ing  the  partnership. — It  is  not  an  answer  to  the  circum- 
stance on  which  the  reason  of  the  rule  is  founded — the  partnership  not  having 
been  known  to  the  plaintitl' — that  it  might  have  been  known  to  him  if  he  had 
used  diligence,  inasmuch  as  the  defendant  (the  partner  not  originally  known)  had 
been  a  registered  part-owner  of  the  ship  on  account  of  wiiich  the  goods  had  been 
supplied,  at  the  time,  because  the  register  is  not  re;idily  accessible,  nor  conclusive 
when  found. — None  of  the  acts  done  by  an  ostensible  partnei',  which  are  usually 

"  Thiit  order  had  been  obtained  on  a  motion  made  by  Dauncey  for  the  discharge 
of  the  defendant,  whose  person  had  been  taken  under  the  extent,  out  of  custody,  on 
an  allidavit  tliat  the  sherill'  had,  licsidcs  taking  the  defendant  in  execution,  taken 
possession  of  certain  premises  of  the  defendant  ;  and  it  was  made  absolute,  after  cause 
shewn  by  Richardson  for  the  discharge  of  the  defendant's  person.  The  Court  also 
ordcied  (by  consent)  the  liberation  of  the  defendant's  goods,  on  his  giving  such  good 
secuiity,  in  double  the  amount  of  the  delit  sought  to  be  recovered  by  the  extent,  as 
shuuld  l)c  appidvcd  by  the  officer  of  the  court  ;  and  undert.akini;  to  bring  no  action. 
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held  to  operate  to  discharge  the  others — such  as  selecting  one,  accepting  new 
bills,  &c. — will  operate  to  discharge  a  partner  not  known  to  the  creditor,  if  done 
during  the  time  of  the  concealment  of  such  partner. 

In  this  case,  which  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  a 
verdict  had  been  found  for  the  plaintiff,  (Hants  Sum.  Ass.  181.3,)  damages  4491.  10s.  5d., 
costs  40s. *,  subject  to  the  opinion  of  the  Court  on  a  case,  which  was  in  substance  as 
follows  : — The  plaintiff  was  an  agent  and  ship-chandler  at  Portsmouth.  The  defendant, 
and  Christopher  John  Cay,  before  and  in  the  beginning  of  the  year  1810,  were 
registered  owners  of  the  ship  "Lord  Eldon,"  of  which  Kalph  Symes  was  master.  The 
defendant  continued  a  part-owner  till  the  15th  of  June  1810,  when  he  sold  his  interest 
in  her  to  Mr.  Cay,  who  then  became  the  sole  registeied  owner  of  the  ship,  and  con- 
tinued owner  during  the  whole  time  in  which  the  debt  due  to  the  plaintiff  was 
contracted;  in  the  months  of  May,  June,  July,  and  August  1810,  the  ship  [539]  being 
at  Portsmouth,  the  plaintiff'  supplied  her  and  the  captain  with  stores  and  cash  on 
account  of  the  ship,  to  the  amount  of  10141.  5s.  4d. 

•  The  amount  of  the  del^t  up  to  the  time  when  the  defendant  ceased  to  be  a  part^ 
owner,  was  4011.  16s.  Id.  (See  the  note*  p.  538.)  The  master  drew  bills,  dated 
2d  August  1810,  on  the  ship's  agents  in  London,  for  2641.  5s.  4d.,  and  7501.  ;  total, 
10141.  5s.  4d.,  the  whole  amount  of  the  plaintiff's  demand.  Aftci'  these  bills  were 
iliawn  and  sent  for  acceptance.  Cay  wrote  to  pbiintiff  to  say  the  demand  would  be 
settled,  but  requested  he  would  withdraw  the  bill  7501.,  and  draw  on  him  for  it  at 
three,  four,  and  six  months,  which  plaintiff  did  on  3d  November  1810,  when  he  wrote 
to  Cay  the  following  letter  : 

'Yours,  without  date,  I  I'eceived  on  Saturday,  and  have  valued  on  you  as  on  the 
other  side,"  (alluding  to  a  statement,  on  the  other  side  of  the  letter,  of  the  amount  of 
the  sums  for  which  the  three  new  bills  were  drawn,)  "  and  past  the  several  drafts 
through  my  banker's  hands,  which  I  should  hope  would  be  duly  honoured ;  I  assure 
you  it's  quite  contraiy  to  my  mode  of  doing  business ;  and  you  must  be  aware  it's  not 
regular  to  renew  bills,  particularly  to  six  months:  and  you  will  not  fail  giving  direc- 
tions to  Messrs.  Welbank  and  Petit  to  accept  the  other  drafts,  as  I  cannot  think  of 
renewing  them. 

"I  shall  return  yon  captain  S.'s  draft  when  I  have  your  acceptance." 

[540]  The  other  drafts  alluded  to  in  the  above  letter  were  the  bill  for  2641.  5s.  4d. 
above  stated,  and  which  was  not  then  due,  and  another  bill  for  681.  2s.,  which  had 
been  drawn  for  some  articles  furnished  by  the  plaintiff  in  August  1810,  and  which 
were  not  included  in  the  10141.  5s.  4d.  These  bills  were  paid,  but  the  three  bills 
which  were  given  in  lieu  of  the  one  for  7501.  wei'e  di-shonoured  by  Cay,  who  proved 
to  be  insolvent ;  and  to  prevent  his  bankruptcy  he  proposed  to  the  plaintiff  to  pay 
him  a  composition  or  dividend  of  13s.  in  the  pound,  secured  hy  the  acceptance  of  his 
friend,  a  Mr.  Wilson,  of  Bishops  Wearmouth,  (a  partner  in  the  firm  of  Spence  and 
Wilson,)  for  the  balance  due,  which  the  plaintiff  agreed  to  take  in  full  discharge  of 
such  balance.  This  acceptance  not  being  transmitted  so  soon  as  expected,  the 
plaintiff's  attorney,  on  the  8th  May  1811,  sent  the  following  letter  to  Messrs.  Spence 
and  Wilson  : 

"  Mr.  Robinson  has  been  with  me  again  respecting  his  demand,  and  is  somewhat 
distressed  at  the  apparent  neglect  paid  to  the  business  :  I  must  therefore  beg  of  you 
most  earnestly  that  you  write  me,  by  return  of  post,  the  I'eason  of  delay  in  the 
payment  of  the  dividend  by  the  remittance  of  the  promised  bill." 

After  this  letter  Wilson  accepted  a  l)ill  drawn  by  Cay  for  1 3s.  in  the  pound,  of 
the  demand  payable  at  eight  months  after  date,  which  was  sent  to  the  plaintiff. 

[541]  This  bill,  which  was  negociated  by  the  plaintiff,  was  also  dishonoured,  both 
drawer  and  acceptor  having  become  bankrupts  before  the  bill  was  due,  and  no  part  of 
the  amount  has  been  received. 

At  the  period  of  these  several  transactions,  the  plaintiff  considered  Cay  as  the  sole 

*  The  verdict  was  afterwards  altered  to  4011.  16s.  Id.,  the  preci.se  amount  of  the 
debt  due  at  the  time  the  defendant  ceased  to  be  a  part-owner.  The  account  stood 
thus:  Goods  supplied,  211.  ;  cash,  3761.  18s.  5d.  ;  balance  of  former  account,  incurred 
whilst  defendant  was  at  Portsmouth,  31.  17s.  8d.     4011.  16s.  Id. 
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owner  of  the  ship,  aiirl  flid  not  know  that  the  defendant  was  a  part-owner  :  immediately 
on  liis  disfoverinji  this  fact  ho  made  a  demand  on  liini,  and  he  refusing  payment,  this 
action  was  brought ;  the  writ  was  issued  in  September  1812. 

Tiio  defendant  contended  that  ho  was  discharged  from  tlic  payment  of  any  part 
of  the  demand.  The  plaintiff  insi-sted  that  the  defendant  was  liable  to  the  whole 
demand  due  when  he  ceased  to  be  a  partner  ;  and  that  if  he  were  entitled  to  any 
credit  on  account  of  the  bill  for  2611.  5s.  4d.  it  was  only  to  the  sum  of  211.,  the 
amount  of  the  plaintiff's  claim  on  account  of  goods  supplied  by  him  to  the  time  of 
the  defendant's  ceasing  to  be  a  part-owner  of  the  ship. 

(Jaselee,  (abandoning  the  question  on  the  211.)  insisted  that  the  plaintiff  was  entitled 
to  keep  his  verdict  for  the  remainder,  for  that  the  present  case  was  distinguishable 
from  all  those  which  go  to  determine  that  the  acceptance  by  a cieditor  of  one  of  several 
partnei's,  as  his  debtor,  works  a  discharge  of  the  rest ;  because  it  is  found  as  a  fact,  in 
this  ease,  that  the  plaintiff,  at  the  time  of  furnishing  the  goods  supplied,  was  ignorant 
that  the  defendant  [542]  had  been  a  partner  of  Cay,  the  insolvent.  It  is  said  by 
Lord  Mansfield,  in  lloare  v.  Dmves  (Doug.  356),  to  be  clear  law  that  dormant  partners 
are  liable,  when  discovered  :  and  on  that  rule  the  plaintirt"  relies. 

Lawes,  E.,  conti'a,  submitted  that  the  plaintiff  could  not  avail  himself  of  that  want 
of  knowledge  in  this  case,  even  if  it  ga\e  him  a  right  to  recover  ;  Itccanse  as  it  is  found 
that  the  defendant  was  a  registered  owner  of  the  vessel,  the  plaintiff  might  have  known 
it,  and  ought,  therefore,  to  have  made  himself  acquainted  with  the  fact  of  what 
jjersons  weie  the  owners  of  the  vessel  when  he  supplied  her  with  stores. 

It  was  then  contended  that  another  insuperable  objection  was  opposed  to  the 
plaintiff's  right  to  recover  in  the  present  action  against  this  defendant  and  that  arose 
from  his  having  taken  Cay's  sole  bill,  and  his  having  allowed  him  to  renew  it  when 
it  became  due.  Foi-  in  the  case  of  Hmd  v.  White  (5  Esp.  N.  P.  C.  122),  it  was  held 
by  Lord  Kenyon  that  a  plaintiff  dealing  with  one  partner  separately,  adopts  him 
to  the  discharge  of  tlie  others.  In  that  case  a  bill  had  been  drawn  on  and  accepted  by 
one  of  several  partners,  and  being  dishonoured  was  renewed  by  him  alone.  In  the 
case  of  Evan^  v.  Drnramond  also  (4  IL  91),  it  was  ruled  by  the  same  authority,  that 
after  even  a  joint  bill  has  become  [543]  due,  if  the  holder  take  the  separate  l)ill  of 
one,  he  discharges  the  rest.  But  this  case  goes  farther,  for  the  plaintiff  aftei'wards 
accepts  the  security  of  a  third  person,  (Wilson)  by  the  l)ill  diawn  on  Wilson  and 
accepted  by  him,  and  such  acceptance  by  a  third  person  has  been  decided  to  be  a 
satisfaction,  otherwise  it  would  have  been  a  fraud  on  Wilson,  according  to  the  case  of 
Steinman  v.  Magnua  (2  Camp.  125.     11  East,  390). 

To  oppose  the  point  made  on  the  fact  of  its  not  having  been  known  that  the 
defendant  was  a  partner,  the  case  of  Neummnh  v.  Claii  (14  East,  239),  was  cited  as 
establishing,  that  an  unknown  partner  was  discharged  by  the  delivering  up  of  old 
dishonoured  Ijills,  and  receipt  of  others.  The  fact  of  s(mio  ])art  of  the  whole  demand 
having  been  paid  was  advertcfl  to  as  raising  a  question  of  appropriation,  and  par- 
ticulai-ly  as  to  the  bill  for  2641.  5s.  4d  which  had  been  actually  paid.  And  the  case 
of  Ihihok  V.  Srhroilcr  (14  East,  226),  was  cited  to  shew  that  a  defendant  might  plead 
in  abatement,  that  he  had  a  partner,  although  he  were  a  secret  one,  and  the  plaintiff 
could  know  nothing  of  it. 

Gaselee  in  reply,  relied  on  his  former  position,  and  contended  that  the  ship's 
register  would  not  charge  a  person  nanu^d  therein  as  part-owner.  Tinkler  v.  Jl'ul/iule 
(1  Marsh.  264).  To  hold  that  a  maTi  [544]  nuist  know  all  the  parties  connected  with 
the  person  with  whom  he  contracts,  before  he  sues,  would  render  it  impossible  to 
])roceed  against  any  person  who  had  a  dormant  partner.  The  case  of  A'l'Wiimrsh  v. 
Clai/  does  not  ajiply.  The  question  there  was  merely  as  to  the  effect  of  a  specific 
a])propriation,  and  that  being  decided  as  it  was  by  that  case,  the  plaintilf  had  been 
over]iaid  during  the  ])eriofl  of  the  defendant's  |)artnership.  As  to  all  the  other  cases, 
the  distinction  here  is,  that  the  partnei'  was  unknown. 

(!ll,UI.\M,  Iiaron.  The  fact  of  this  defendant  Wilkinson  not  being  known  to  be  a 
partner  at  the  time  the  goods  were  fui-nished,  certainly  goes  a  great  way  to  decide 
the  scveial  points  of  this  case,  and  distinguishes  it  from  most  of  those  which  have 
been  cited  for  the  defendant.  In  general,  a  release  of  one  partner  is  a  release  of  all, 
but  a  party  has  always  a  right  against  a  concealed  partner  of  whom  he  has  previously 
had  no  knowledge,  as  soon  as  he  discovcis  him,  unless  that  ignorance  were  his  own 
fault,  as  if  he  had  not  used  due  diligence  in  finding  him.      Hut  it  is  not  to  be  expected 
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that  the  phiiiitifl'  must  seiireh  for  a  ship's  register  all  over  the  kingiloni,  which  after 
all  is  not  conclusive. 

Then  it  is  .said  that  the  plaintifi'  discharged  the  defendant  by  accepting  the  bill 
di'awn  on  Wilson  by  Cay.  Had  Wilson  fultilled  his  engagement  it  would  have  been 
a  di.scharge,  but  on  his  failing  to  do  so,  the  debt  against  Cay  remained  undis-[545]- 
charged,  the  plaintifi'  had  a  right  to  resort  to  his  original  reraedj',  which  was  then 
revived  against  all  persons  primarily  liable. 

The  case  of  Ncwmamh  v.  Clay  was  one  \'ery  differently  circumst;mced,  and  i-aised 
a  different  question,  which  was  answered  ))y  the  fact  of  the  debt  of  the  unknown 
partner  having  been  satisfied  out  of  money  clearly  appropriated  to  its  payment  at  the 
time.  In  this  case  that  goes  only  to  the  211.  and  that  sum  mast  be  deducted,  and  the 
balance  will  be  what  the  plaintiff  is  entitled  to  recover. 

Wood,  Baron.  (Having  shortly  stated  the  facts  of  the  case.)  This  defendant 
was  not  known  to  be  a  partner  when  the  goods  were  supplied,  but  as  soon  as  his 
jjai'tnei'ship  is  discovered  the  plaintiff  sues  him.  And  there  is  no  doubt  that  in 
respect  of  the  stores  furnished  during  the  period  of  his  partnership  he  is  liable.  Then 
it  is  contended  that  the  drawing  these  various  bills  discharged  the  defendant.  And 
so  it  would  if  they  had  been  paid,  but  drawing  bills  which  are  afterwards  dishonoured 
is  no  discharge.  As  far  as  they  were  paid  they  ai-e  a  discharge,  and  therefore  the 
211.  must  he  allowed.  If  Cay  had  been  discharged,  the  defendant  as  his  partner 
would  have  been  discharged,  but  that  was  not  so  here. 

Richards,  Baron,  of  the  same  opinion.  The  question  is,  whether  this  defendant 
is  dischai'ged  by  any  thing  that  has  taken  place.  Whatever  effect  [546]  any  or  all 
of  these  transactions  might  have  had  if  Wilkinson  had  been  known  to  be  a  partner 
of  Cay,  is  entirely  put  out  of  this  case,  because  the  plaintiff  certainly  dealt  entirely 
with  Cay,  and  knew  nothing  of  Wilkinson,  who  was  nevertheless  clearly  prima  facie 
liable. 

It  is  clear  law  that  a  dormant  partner  cannot  discharge  himself  from  liability  to  pay 
the  debts  of  a  creditor  through  the  medium  of  his  ostensible  paitner  by  any  acts  of 
his  during  the  concealment  of  the  unknown  partner.  If  it  were  otherwise,  and  this 
action  be  not  maintainal)le,  a  door  is  widely  opened  to  defraud  creditors  Ijy  means  of 
dormant  partnerships.  If  the  plaintiff  had  originally  known  that  this  defendant  had 
been  a  partner  he  would  not  have  dealt  with  Cay  alone,  or  if  he  had  discovered  it 
earlier  he  would  probably  not  have  done  many  of  those  acts  which,  without  such 
knowledge,  he  has  done. 

It  is  quite  clear  that  this  verdict  ought  to  stand  for  the  3801.  16s.  Id. 

Postea  to  the  plaintiff. 

[547]  Nichols  and  Another  v.  Clent  and  Another.  Friday,  7th  February 
1817. — An  actual  possession  given  to  a  factor  by  a  carrier,  by  order  of  the  shipper, 
after  his  (the  shipper's)  bankruptcy,  is  not  such  a  possession  as  will  give  him  a 
lien  against  the  assignees,  although  the  goods  were  shipped  on  account  of  the 
factor,  and  bills  had  been  accepted  by  him  on  the  faith  of  it. — Such  an  order 
rather  operates  to  defeat  his  claim  of  lien,  as  being  an  act  of  ownership  exercised 
by  the  bankrupt. — Nor  is  a  delivery  to  a  master  of  a  vessel,  where  the  con.signor 
has  written  to  the  consignee,  apprising  him  that  he  has  consigned  to  him,  and 
requesting  him,  on  the  faith  of  such  consignment,  to  accept  bills  (which  he  accord- 
ingly accepts  and  pays),  such  a  constructive  delivery  to  a  consignee  as  will  give 
him  a  lien  against  the  assignees — it  is  not  within  the  principle  of  the  cases,  which 
decide  that  an  equiUible  right  will  supply  the  deficiency  of  an  actual  delivery, 
in  suppoi-t  of  a  well-founded  lien  not  perfected  by  possession. —Letters  advising 
of  a  consignment  of  goods  to  a  party  who  has  accepted  bills  on  the  faith  of  such 
consignment,  are  not  equivalent  in  efll'ect  to  bills  of  lading  endorsed. 

[See  Brijans  v.  Nix,  1839,  4  Mee.  &  W.  781.] 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  as  assignees  of  Disstou, 
a  bankrupt,  for  money  had  and  received  to  their  use,  and  upon  an  account  stated  with 
them  as  assignees. 

The  defendants  pleaded  the  general  issue,  and  the  cause  came  on  to  be  ti'ied  at 
the  last  summer  assizes  for  the  county  of  Gloucester,  when  the  jury  found  a  verdict 
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for  the  plaiuliils  for  1611.  1-ls.  lOd.  .subject  to  the  opiuiuii  of  the  court,  upon  the 
following  Giise  : 

Disston,  the  bankrupt,  previous  to  his  bankruptcy,  was  a  miller  and  mealman, 
carrying  on  his  trade  at  Nafibrd  Mill,  in  the  county  of  Worcester ;  and  the  defen- 
dants, who  were  resident  at  Bristol  for  a  few  months  before  his  bankruptcy,  his 
factors,  undei'  a  del  credere  commission  for  the  sale  of  tlour  made  at  his  mill.  On  the 
IGth  of  October  1813,  Disston,  in  consequence  of  permission  before  granted  to  him  by 
the  defendants,  drew  a  bill  of  exchange  on  them  at  two  months  for  3351.,  which  was 
on  the  same  daj'  accepted  by  them,  and  afterwards  paid.  On  the  SOth  day  of  the 
same  month,  Disston  sent  to  the  defendants  the  following  letter : 

[548]  "Uentlemen, — I  received  your  favour,  and  note  the  contents;  as  our 
markets  aie  no  lower,  and  I  hope  you  will  get  out  at  77s.  I  shall  send  you  100  sacks, 
of  fine,  mostly  on  Friday  by  Brown,  and  the  remainder  on  Monday  night  from  the 
mill  ;  I  don't  know  whether  he  will  send  two  trows  or  not,  at  present ;  I  shall  have 
about  200  sacks  in  the  whole,  but  will  write  you  more  particularly  to-morrow." 

The  182  sacks  of  flour,  which  were  afterwards  sent  by  the  bankrupt,  are  those 
which  are  alluded  to  in  this  letter. 

On  the  following  day,  the  21st  of  October,  Disston  drew  another  bill  on  the  defen- 
dants at  two  months  for  761.  which  was  accepted  by  them  on  the  23d  of  October, 
and  afterwards  paid  ;  and  on  the  22d  of  October  he  addressed  and  sent  to  them  the 
following  letter  : 

"Gentlemen, — I  have  sent  you  by  Bi'own's  barge  to-day,  55  .sacks  of  good  old  fine 
Lammas  flour,  and  40  of  very  good  Lammas  seconds,  there  will  be  50  or  more,  when 
dressed  ;  shall  have  enough  to  make  up  about  200  Friday,  for  the  barge  on  Monday, 
if  we  are  not  stopped,  as  I  hope  we  shall  not ;  l)ut  we  had  a  deal  of  rain  yesterday. 
I  have  drawn  a  bill  on  j^ou  at  two  months,  in  favour  of  Ricketts,  Thorne  &  Co.  for 
761.,  which  I  should  be  obliged  to  you  to  accept.  I  intend  to  be  down  on  Wednesday 
about  the  time  the  flour  is  likely  to  be  in.  It  will  lie  mostly  Lammas  seconds,  and 
mixed  ;  I  shall  have  no  cone." 

[549]  On  the  same  day  Disston  the  bankrupt  put  on  board  a  trow  belonging  to 
one  Brown,  at  Xaflbrfl  Mill,  54  sacks  of  fine  liaminas  tlour,  and  16  sacks  of  Lammas 
seconds;  and  on  the  2i)th,  a  further  ijuautitv,  making  in  tlie  whole  1S2  sacks  of  flour; 
but  there  was  no  in\oice  of  either  quantity  of  Hour ;  nor  were  there  any  directions 
given  to  the  trowman  as  to  the  person  to  whom  it  was  to  be  delivered. 

At  the  time  the  flour  was  put  on  board,  it  was  entered  in  the  bankrupt's  book, 
by  his  order,  "per  Brown  of  Tewkesbury."  It  was  denominated  in  the  trow  bill, 
"  Disston's  Floin' ; "  and  Disston  was  charged  with  and  paid  the  freight  for  it.  The 
flour  was  landed  on  the  28th  of  Octobei',  at  a  wharf  at  Bristol,  belonging  to  a  person 
who  acted  as  agent  for  the  owner  of  the  trow,  being  the  place  where  goods  brought 
by  his  trow  were  usually  landed.  After  the  flour  had  been  put  on  board  the  trow, 
the  l)ankrupt  himself  went  to  Bristol  ;  and  on  the  29th  of  October  he  there  gave  an 
ordei'  to  the  wharfliigei'  to  deliver  the  flour  to  the  defendants,  arid  in  pursuance  of 
such  order  it  was  delivered  to  them  on  tiio  same  day. 

Disston  committed  an  act  of  bankruptcy  on  the  27th  of  Octolier  1813,  and  on 
the  first  of  November  in  that  year,  a  commission  of  bankrupt  was  duly  awarded  and 
issued  against  Disston,  undei'  which  he  was  duly  found  and  declared  a  bankrupt,  and 
his  estate  and  etl'ccts  were  assigned  to  the  plaintitt's. 

The  defendants  sold  the  flour  for  6071.  17s.  and  received  the  produce  thereof,  and 
paid  over  to  the  [550]  plaintiffs  as  assignees,  the  sum  of  1461.  2s.  2d.  before  the  action 
was  brought,  claiming  to  retain  the  balance  of  4611.  14s.  lOd.  for  the  amount  of  the 
said  two  bills  of  (exchange,  and  some  other  small  sums  due  to  them  from  the  bankrupt, 
and  their  connni.ssion  on  the  sale  of  the  floui'  in  ipiestion,  amounting  to  221.  l.'ts. 

The  question  for  the  opinion  of  the  Court  was,  Wiiether  the  |)laintifi's  were  entitled 
to  recover  the  whoh',  or  any  part  of  the  said  sum  of  4611.  lis.  lOd.  for  which  the 
vei'dict  was  taken. 

Kichardsuii,  foT'  the  iilaintilf,  rciMtcridcd,  that  inidcr  the  circumst-jinces  of  this  case, 
the  transaction  lietweeu  the  parties  amounted  to  inei'ely  an  executory  agreement, 
which,  for  want  of  ultimate  com[)letion  by  subsequent  possession  of  the  good.s,  vested 
no  ])ropeity  in  the  defendants,  nor  gave  them  any  lien  on  the  goods.  This,  he 
submitted,  w.is  a  tran.saction  between  princi])al  and  factor,  not  lietween  venrlor  and 
purchaser,  and  that  there  was  nothing  to  fix  these  particular  consignments  till  they 
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came  into  the  actual  possession  of  the  defendants.  A  factor  has  a  general  lieu  certainly 
when  his  principal's  goods  have  once  come  into  his  possession,  but  he  has  none  till 
then.  Even  that  lien  may  be  lost  by  loss  of  possession.  The  general  principle,  that 
possession  is  necessary  to  give  a  factor  his  lien,  is  fully  established  by  the  case  of 
Kinloch  v.  Craig)  3  T.  K.  119  and  783).  In  the  present  case  there  was  no  actual 
possession  by  the  defendants  till  after  the  act  of  bankruptcy  had  been  committed  by 
Disston,  when  [551]  all  property  in  the  flour  had  become  vested  in  his  assignees. 
The  debt,  on  the  other  hand,  was  due  to  the  defendants,  not  from  the  assignees  but 
from  the  bankrupt. 

It  will,  however,  be  contended,  that  the  putting  the  goods  on  board  the  trow  was 
a  delivery  ;  but  it  was  no  such  thing,  nor  would  it  have  been  a  delivery  even  if  a  bill 
of  lading  had  accompanied  them,  for  they  might  then  have  been  stopped  at  any  time 
in  transitu  by  the  consignor.  If  they  had  been  burnt  or  sunk  in  the  Severn,  Disston, 
not  Clent,  muit  have  borne  the  loss.  All  the  facts  of  the  case  are  indicia,  which 
shew  the  property  to  be  in  Disston  till  he  transferred  it,  and  he  might  have  ordered 
the  goods  to  have  been  delivered  to  any  other  person  in  Bristol  whom  he  chose  ;  but 
any  such  order  at  that  time,  which  was  after  the  act  of  bankruptcy,  would  have  been 
wrongful,  as  against  creditors,  and  therefore  clearly  void,  and  could  not  bind  the 
assignees.  As  to  any  hardships  in  the  case,  that  cannot  be  used  as  an  argument  on 
a  point  of  law.  In  the  case  of  IVilson  v.  Balfour  (2  Camb.  N.  P.  C.  561),  Lord  Ellen- 
borough,  delivering  judgment  against  the  defendants,  expressed  himself  as  considering 
it  a  case  of  extreme  hardship  on  them,  but  that  the  rules  of  law  must  prevail,  and 
accoi-dingly  decided  that,  where  bankers  had  fraudulently  sold  out  stock,  the  property 
of  a  customei',  standing  in  their  names,  as  a  security  for  which  they  deposited  bonds 
wrapped  up  in  an  envelope,  [552]  where  they  lodged  the  securities  belonging  to  other 
persons  who  dealt  with  them,  and  which  on  the  eve  of  their  bankruptcy  they  sent 
to  him  ; — such  customer  could  not  retain  the  bonds  against  the  assignees ;  and  that 
because  the  whole  rested  merely  in  intention  till  the  eve  of  the  bankruptcy,  and 
because  the  defendants  never  had  actual  possession  of  them  till  then.  That  was  a 
much  stronger  case  than  the  present,  for  what  was  done  there  was  done  in  contempla- 
tion only  of  bankruptcy.  Here,  the  bankruptcy  was  complete ;  and  in  the  present 
case,  also,  there  was  never  an  actual  or  even  a  virtual  possession  of  these  goods  by 
the  defendants  till  after  the  bankruptcy  of  Disston  In  the  case  of  Sweet  v.  Fym 
(1  P]ast,  4),  it  was  decided,  that  after  delivery  of  goods  to  a  carrier  to  be  conveyed  on 
account,  the^'  could  not  be  stopped  in  transitu,  so  as  to  affect  a  reviver  of  the  original 
lien  which  the  party  had  on  them  while  they  were  actually  in  his  possession. 

Another  question  arising  on  this  case  is,  whether  the  defendants,  as  factors,  are 
entitled  to  a  lien  for  their  commission  on  the  sale  of  the  flour,  and  are  entitled  to 
retain  the  sum  charged  against  the  assignees,  by  whom  they  had  not  been  employed. 
A  factor  has  only  a  lien  on  the  commodity,  which  entitles  him  to  keep  it  against  his 
principal.  By  retaining  the  charge  for  commission,  the  defendants  admit  themselves 
to  be  factors ;  but  it  is  clear  that  the  banki'uptcy  of  Dis.ston  had  the  effect  of  counter- 
manding the  order  to  sell  the  goods,  and  [553]  therefore  they  can  have  no  right  to 
charge  commission  for  doing  that  which  they  had  no  authority  to  do. 

Taunton,  W.  E.,  contra,  (admitting  this  to  be  a  case  between  principal  and  factor,) 
insisted  that  the  plaintiff's  were  not  entitled  to  recover  either  of  the  sums  for  which 
the  action  had  been  brought.  The  present  action,  he  submitted,  was,  both  in  sub- 
stance and  in  form,  (assumpsit  for  money  had  and  received,)  an  equitable  action,  and 
founded  on  an  equitable  right,  and  could  not  be  maintained  against  an  opposite 
equivalent  equitable  right  in  the  party  defendant.  The  bills,  in  the  present  case, 
had  been  drawn  for  a  very  considerable  sum,  and  had  been  accepted  by  the  defen- 
dants, expressly  on  the  faith  of  these  very  consignments  to  be  made  to  them  of  the 
cargoes  of  Hour  sent  to  Bristol  for  their  indemnification.  The  strength  of  the  defen- 
dant's case  consists  in  the  fact  and  purport  of  the  letters  which  had  been  written  to 
them  by  Disston,  at  the  time  when  he  shipped  the  ffour,  and  their  eff'ect,  as  giving 
a  decided  character,  in  point  of  law,  to  this  whole  transaction.  At  the  time  when 
those  letters  were  written  the  defendants  had  obviously  contemplated  the  possibility 
of  Disston's  bankruptcy  ;  and  on  accepting  his  hills,  had  prudently  and  fairly  stipu- 
lated, as  they  legally  might,  for  the  consignment  of  the  ffour  to  them,  as  an  indemni- 
fication against  such  an  event.  Those  letters  speak  of  and  describe,  specifically,  these 
very  cargoes  sent  by  the  same  trow  and  master  as    are  mentioned  by  name  in  the 
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letters,  and  that  for  the  avowed  purpose  of  meeting  these  aceeptaiices.  Coupled  with 
those  letters,  the  delivery  to  Brown  was  a  delivery  to  the  defendants  ;  [554]  and  it 
was  a  delivery  before  any  contemplation  of  bankruptcy  by  Disston.  That  was  the 
substantial  delivery,  though  afterwards  perfected  by — what  was,  under  the  circum- 
stances, a  meie  formality, — the  order  given  by  Disston  to  Brown,  at  Bristol,  to  give 
the  defendants  possession.  It  was  that  very  act  of  Disston's  going  to  Bristol  on  that 
occasion  on  which  his  bankruptcy  was  founded  ;  and  it  would  be  strange  that  that 
order  should  have  the  etl'ect  of  putting  the  defendants  in  a  worse  situation  than  they 
would  have  been  in  without  it.  An  interest  had  become  vested  in  the  defendants  in 
the  tlour,  on  .such  delivery  to  Brown  ;  and  that  interest  could  not  be  divested  l)y  the 
subsequent  act  of  bankruptcy  ;  for  on  having  becTi  once  put  on  board  for  the  purpose 
declared  by  the  letters,  they  became  clothed  with  a  trust  for  the  benefit  of  the  con- 
signee ;  and  his  lien  attached  then,  and  the  subsequent  order  to  deliver,  was  not 
neces.saiy,  but  altogether  nugatory,  or,  at  most,  a  formality.  The  letters  would  have 
been  a  sufheient  authority  to  Brown  to  deliver  the  goods  to  the  defendants,  and 
perhaps  stronger  than  a  bill  of  lading  would  have  been,  because  they  stated  the  con- 
siileration  for  the  delivery  ;  and  the  more  so,  as  it  is  not  the  practice  to  make  out 
bills  of  lading  with  goods  sent  by  the  Severn  trows ;  and  such  letters  as  these  .stand 
consignees  in  better  stead.  No  subsecjuent  countermand  of  Disston's  would  have  been 
good  as  against  the  effect  of  those  letters,  and  Brown  would  have  done  wrong  to  have 
preferred  any  such  countermand  to  them,  as  he  might,  l)y  so  doing,  have  rendered 
himself  liable  to  an  action  by  these  defendants. 

[555]  Previous  to  citing  the  cases  brought  together  in  support  of  these  proposi- 
tions, on  the  part  of  the  defendant,  the  grounds  of  the  decisions  relied  on  for  the 
plaintill' were  thus  attempted  to  be  distinguished  from  those  of  the  present  case.  The 
case  of  Sweet  v.  Pym  was  said  not  to  apply,  in  any  I'espect,  to  suppoit  the  plaintiff's 
arguments,  but  was  rather  the  other  way,  because  there  the  Court  held  that  the 
delivery  to  the  captain  of  the  vessel  on  the  behalf  of  the  bankrupt,  was  equivalent  to 
a  delivery  to  him,  and  on  that  ground  the  decision  proceeded.  In  U'ihon  v.  Balfdur, 
the  whole  transaction  originated  with  the  bankrupts,  in  contemplation  of  their 
immediate  bankruptc}',  witliout  any  act  on  the  part  of  the  defendants  expressive  of 
their  concurrence;  and  the  judgment  of  Lord  Kllenborough  was  founded  on  the  basis 
of  the  whole  resting  in  intention — the  possession  never  having  been  out  of  the 
bankrupts.  Nothing  was  done  in  that  case  to  appropriate  the  bonds,  and  they  might 
at  any  time  have  ch.angcd  theii'  destination  ;  nor  did  the  defendant  know  any  thing 
of  the  transaction,  and  nothing  was  done  by  him  in  the  way  of  consideration  for  the 
bonds,  for  he  had  not  assented  to  their  application  of  his  stock  to  their  own  use. 
None  of  those  circumstances  of  objection  occurred  in  the  present  case.  The  case  of 
Kinlock  V.  Crai;/  was  admitted  to  press  more  strongly  against  the  defendants.  In  that 
case,  however,  thei'e  had  been  no  letter  written  by  Steine  to  Sandiman  and  Co. 
specifically  appropriating  the  cargo,  or  stating  that  the  consignments  were  made  in 
consiileration  of  the  acceptance  of  the  bills.  It  was,  [556]  moreover,  a  veiy  dis- 
tinguishing fact  in  that  case,  that  Sandiman  and  Co.  had  originally,  as  a  point  of 
honour,  refused  to  receive  the  goods,  oi'  to  suH'er  them  to  ho  unloaded  on  their  account, 
because  they  had  then  become  bankrupts  ;  and  it  is  there  said  by  Mr.  Justice  Ashurst, 
that  the  plaintill' bad  not  even  a  constructive  possession.  Thei'c,  too,  both  parlies  had 
become  bankrupt;  and  that  is  made  matter  of  observation  at  the  eonclu.sion  of  the 
judgment  dcli\ered,  (p.  12.'i)  and  is  stated  as  one  of  the  reasons  ;  and  the  assignees  of 
the  factors  could  certainly  have  had  no  right  to  recover  those  goods  in  specie,  in  an 
action  of  trover,  after  the  consignees  had  expressly  refused  to  acce])t  them. 

In  supi)ort  of  the  argument,  that  the  defendants  had  such  an  oquital)le  claim  on 
their  goods  as  prevented  any  property  passing  to  the  plaintilis  as  assignees  of  the 
bankrupt  Disston,  while  they  no  longer  really  and  benelleially  belonged  to  the 
bankrui)t,  the  case  of  Snalh  v.  I'kkcrliui  (I'eake,  N.  P.  C.  50)  was  cited,  wiicrc  j-oid 
Kenyon  held  that  to  be  the  law  on  a  (|uestion,  whcthei',  wliei-e  a  bill  of  excliange 
which  had  been  delivered  to  the  plaintitl'  for  a  valuable  (tonsideralion,  liut  had  been 
omitted  to  be  indorsed  at  the  time  by  the  drawer,  to  whose  order  it  was  jjayaljle,  iia<l 
been  indorsed  by  the  drawer  aftei-  he  had,  in  the  mean  time,  l)ccome  Iiankrupt;  and 
his  Lordsliip  ruled  th.it  it  might  be  so  indorsed,  .saying,  that  "though  the  li.mki-upts 
had  the  legal  estate  in  tlie  iiill,  y(!t  it  was  nnatlemled  by  any  interest,  and  lliey  were 
Ijouiid  to  indorse  it."     So  hero,  Disston  had  only  [557]  the  legal  cstjite  in  the  goods 
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consigned,  and  the  order  afterwards  given  by  him  to  deliver  them  to  the  defendants, 
was  as  much  a  mere  formality  as  was  the  indorsement  of  the  bill,  in  the  case  cited  ; 
and  that  order  was,  moreover,  by  no  means  necessary,  after  such  a  letter,  to  give  a 
propei'ty  in  the  goods  to  the  consignees. 

It  was  then  submitted,  that  although  there  could  be  no  ease  found,  precisely  in 
point,  on  the  present  question,  yet  that  principles  might  be  collected,  from  the  united 
result  of  the  various  decisions  on  questions  arising  between  principal  and  factor,  and 
consignor  and  consignee,  which  would  go  to  decide  this  point. 

In  the  case  of  Tool;e  v.  Hollinguvrfh  (.5  T.  R.  "215),  the  converse  of  the  proposition 
submitted  in  argument  on  behalf  of  the  present  defendant,  was  held — that  a  plaintitl' 
who  had  sent  bills  and  light  gold,  specifically  to  enable  a  person  under  acceptances  for 
him  to  a  considerable  amount,  to  meet  such  acceptances,  was  entitled  to  recover  them 
back  from  that  person's  assignees,  who  had  taken  possession  of  them  under  a  commis- 
sion against  him,  on  their  arrival,  the  plaintiff  having  himself  paid  the  holders  of  the 
bills  the  full  amount.  And  that  case  is  in  point  to  shew,  that  where  goods  are  sent 
for  a  particular  purpose,  they  must  be  applied  to  that  purpose,  notwithstanding  the 
intervention  of  a  bankruptcy  in  the  mean  time. 

[558]  In  Il'alley  v.  Montgomery  (3  East,  585),  it  was  held  that  a  bill  of  lading  and 
invoice,  divested  property  out  of  a  consignor,  by  delivery  on  board  a  vessel,  for  ever}' 
purpose  except  that  of  stopping  in  transitu  ;  though  in  this  case  there  was  no  bill  of 
lading  or  invoice  in  fact,  yet  there  was  what  may  be  considered  as  tantamount  in  the 
tenor  of  the  letters  written  by  Disstoii  to  the  defendants  on  shipping  the  goods.  But 
the  general  principle  on  which  this  case,  and  all  of  a  similar  description,  should  be 
decided,  is  to  be  found  as  laid  down  most  strongly  and  emphatically  by  Lord  Mansfield, 
in  Aldersan  v.  Temple  (4  Bur.  2239),  where  his  Lordship  says,  "The  most  desirable 
object  in  all  judicial  determinations,  especially  in  mercantile  ones,  (which  ought  to  be 
determined  on  natural  justice  and  not  upon  the  niceties  of  law),  is  to  do  substantial 
justice :  and  therefore,  I  will  avoid  laying  the  stress  that  might  properly  be  laid  upon 
the  assent  being  necessary  to  complete  the  contract,  or  the  want  of  a  delivery  ;  the 
solid  ground  of  which  is,  that  a  contract  shall  be  presumed  complete  upon  any  distinc- 
tion, where  the  justice  of  the  case  requires  it,  though  there  is  no  actual  deliver}'.  And 
it  is  settled  that  if  a  man  sends  bills  of  exchange,  or  consigns  a  cargo,  and  the  person 
to  whom  he  sends  them  has  paid  the  value  before,  though  he  did  not  know  of  the 
sending  of  them  to  the  carrier,  will  be  sufficient  to  prevent  the  assignees  from  taking 
these  goods  back  in  case  of  an  intervening  act  of  banki'uptcy."  Nothing  can  be  [559] 
more  applicable  to,  or  conclusive  of,  the  point  in  the  present  case,  than  such  reasoning  ; 
which  bears  most  forcibly  in  favour  of  these  defendants.  In  another  part  of  the  same 
judgment,  his  Lordship  says,  (speaking  of  what  acts  a  man  may  do  on  the  eve  of  his 
bankruptcy,  which,  in  consequence,  gives  a  preference  to  a  particular  creditor) — "It 
never  entered  into  the  mind  of  any  judge  to  say,  that  a  man  in  contemplation  of  an 
act  of  bankruptcy,  could  sit  down  and  dispose  of  all  his  efl'eets  to  the  use  of  difterent 
creditors  ;  but  if  done  in  a  fair  course  of  trade,  and  not  fraudulent,  it  may  be  supported." 
That  is  precisely  this  very  case  ;  the  con.signment  was  in  the  fair  course  of  trade,  and 
not  fi-audulent ;  but  on  the  contrary,  for  an  equivalent  consideration  benefiting 
commensuiately  the  bankrupt's  estate. 

As  to  the  fact  of  shipping  the  goods  Ijcing  an  incipient  delivery,  vesting  the  property 
in  the  consignees,  the  case  of  Co.re  v.  Harden  (14  East,  219),  establishes  that  the  ship- 
ment of  goods  gives  a  property  to  consignees,  and  if  they  are  not  afterwards  stopped 
in  transitu  bj'  the  consignors  in  exercise  of  their  right  to  do  so,  the  property  is 
completed  and  irrevocable  in  the  consignees,  on  the  goods  coming  into  their  possession. 

It  has  been  argued  that  actual  possession  of  the  goods  is  necessary  to  the  factor's 
lien,  but  it  was  determined  in  Drinkwater  v.  Goodwin  (1  Cowp.  255),  [560]  that  a  factor 
having  sold  the  goods  of  his  principal,  who  had,  in  the  interim,  become  bankrupt, 
might  even  afterwards  receive  the  purchase-money  fi'om  the  buyer,  by  virtue  of  his 
original  lien,  where  money  is  due  to  the  factor-  fi-om  the  principal  on  account  of  the 
goods  so  sold  ;  and  in  the  case  cited,  the  Court  held  expressly  that  "a  factor  has  a 
lien  on  the  price  of  goods  in  the  hands  of  the  buyer,  although  he  had  not  the  actual 
possession  of  them."  Fi'om  the  case  of  Hammonds  v.  Barclay  (2  East,  227),  also,  it 
appears  that  where  a  con.signee  has  paid  money,  and  accepted  bills  on  the  credit  of  a 
ship  and  cargo  consigned  to  him  for  sale,  he  has  a  lien  upon  the  proceeds,  he  having 
been  at  one  time  in  possession.     Irr  that  case,  too,  the  plaintifl's,  who  wer'C  executors 
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of  the  consignor,  were  held  to  be  bound  by  the  consignment  of  the  testator — so,  here, 
the  cossignees  are  in  the  situation  of  the  executors,  and  the  death  there,  was  as  the 
bankruptcy  here.  In  all  these  decisions  (it  should  be  observed)  the  Courts  have 
unifoimly  adverted  in  theii'  judgment  to  the  consistency  of  their  determination  with 
the  justice  of  the  [)eculiar  case. 

Ill  the  case  of  Li:inpriere  v.  Pasley  (I),  it  was  expressly  determined,  after  great  dis- 
cuijsion  and  time  taken  by  the  Court  to  considei'  their  judgment,  that  "as  between 
the  person  who  has  the  equitable  lien  (against  a  bankrupt),  and  the  assignees,  if  the 
lien  sub.sisted  before  the  bankruptcy,  they  shall  [561]  never  recover  or  retain  the  thing 
without  discharging  the  money  due.  The  party  who  has  the  erpiitable  lien,"  (continues 
Mr.  J.  Ashurst,  following  up  the  distinction),  "ought  not  to  be  on  a  footing  with  the 
rest  of  the  creditors,  for  whom  the  assignees  are  trustees ;  for  the  creditors  at  lai'ge 
trusted  to  a  personal  credit ;  but  he  who  has  the  lien  never  gave  a  personal  credit,  but 
trusted  to  the  thing.  The  money  lent  to  the  purchaser  would  never  have  become  a 
part  of  the  assets  of  the  bankrupt,  had  it  not  been  lent  upon  the  credit  of  the  thing 
pledged  ;  and  when  the  money  is  taken  out  of  the  bankrupt's  effects  and  repaid,  they 
are  only  just  where  they  would  have  been  if  the  money  had  never  been  advanced. 
As  between  the  person  having  the  lien  and  the  assignees,  they  must  stand  in  the  place 
of  this  bankrupt,  and  take  his  property,  suliject  to  all  the  equitable  liens  to  which  it 
would  have  been  subject  in  the  hands  of  the  bankrupt  himself,  iiy  the  act  of  bank- 
ruptcy they  only  get  the  legal  right.  The  bankrupt  himself  had  the  legal  right  before 
the  bankruptc}',  but  he  could  never  retain  the  thing  against  the  lien,  without  paying 
the  money  bori-owed.  So  neither  can  the  assignees.  Nor  if  the  party  obtains  the 
possession,  can  they  get  it  from  him  without  paying  the  money  advanced."  Now  that 
is  a  clear,  solid,  and  equitable  distinction,  consistent  with  justice  and  equity,  furnishing 
an  integral  principle  on  which  the  decisions  in  all  such  ca.scs  ought  to  proceed,  .so  as 
to  reach  the  right,  according  to  the  paiticulai'  circumstances  of  each.  In  tliat  case, 
the  act  of  bankruptcy  had  Ijeen  committed  after  the  assignment  of  [562]  the  goods, 
and  before  the  indorsement  of  the  bill  of  lading.  The  only  circiunstance  in  that  case 
<listinguishiiig  it  from  the  present  is,  that  the  assignment  was  made  as  a  collateral 
security  for  a  debt,  wherea.s,  here,  it  was  to  inilcmnify  the  p;uty  against  his  accept- 
ances. The  reason  given  at  the  close  of  that  judgment  (p.  41)6)  for  the  decision 
pronounced  by  it  is,  that  "It  might  ho  a  great  inconvenience  to  commerce  if  it  were 
to  be  laid  down  as  law,  that  a  man  cotUd  never  take  up  money  upon  the  credit  of 
goods  consigned,  till  they  actually  arrived  in  port."  Now,  certainly,  the  inconvenience 
to  commerce  would  l]e  as  great,  orgi-eater,  in  the  case  of  the  consignee  having  accepted 
the  bills  of  the  consignoi',  which  the  former  afterwards  pays. 

The  last  case  on  this  point  is  that  of  Ilaille  v.  Sinilh  (1  Bos.  &  Pul.  Rep.  563).  The 
liill  of  lading  was  there  held  (ib.  pp.  570,  1)  to  operate  as  evidence  of  a  change  of 
piojierty — that  the  change  of  property  ought  to  be  construed  with  reference  to  the 
agreement  between  the  parties  (which  was,  that  the  consignment  should  secure  them 
against  the  large  credit  given  by  the  consignees,  as  baidvcrs  to  the  consignois) — and 
that  the  doctrine  of  transfer  ought  to  be  expounded  veiy  largely  upon  the  agreement 
of  the  ])artics,  and  upon  their  intent  to  carry  the  substance  of  that  agreement  into 
exe<nition.  And  said  Ky re,  C.  .1.  "This  will  lead  to  the  conclusion,  that  the  moment 
the  goods  were  put  on  board  the  Ilawke,  and  [5G3]  the  bill  of  l.-iding  was  indorsed 
and  remitted  to  Smith  and  Atkinson,  the  property  was  changed,  and  was  to  remain 
in  their  h.uids  clothed  with  the  trusts  expressed  in  the  agreement."  In  the  present 
case  the  letters  were  equivalent  to  the  bill  of  lading  in  that  instance,  and  the  more  so, 
as  the  bill  of  ladiiig  was  not  handed  to  the  captain  but  remitted  by  the  shipper  to  the 
consignees:  and,  continued  his  Lordship,  "I  shall  h.ive  no  difliculty  in  liolding  that 
this  cargo  was  vested  in  Smiths  and  Atkinson,  notwitiislanding  the  risk  lemained  in 
those  who  transferreil  the  cargo;  anil  notwithstanding  th.it  cargo  was  to  be  sold,  with 
a  view  to  the  piofit  or  loss  of  the  consignors. 

One  of  the  ])laintifrs  positions,  that  this  tr.an.saction  had  l>een  oi'iginally  in  fact, 
what  it  was  descnilied  to  be  in  argument, — only  an  execuloi'v  agreement — w;is  met 
by  |)utting  the  ease  thus;  Admitting  that  to  be  so,  yet  even  then,  on  its  com|)letion, 
all  the  equities  attending  it,  and  all  the  legal  eon.se(|uences  resulting  from  such  com- 
pletion, would  have  relation  to  the  time  when  it  had  been  fii-st  made,  if  nothing  hail 

(/)  2  T.  R.  490,  and  Falconer  v.  6'«,<e,  tiiero  cited. 
Ex.  Div.  11.-12 
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been  done  in  the  mean  time  to  ■wary  its  terms  ;  and  the  case  cited  abo\'e  {llaille  v.  Smith) 
was  reverted  to  in  support  of  that  doctrine. 

As  to  the  smaller  sum  of  £22,  15s.,  it  was  insisted  that  in  any  event  the  defendants 
were  entitled  to  retain  that :  for  if  they  were  right  on  the  other  part  of  the  case,  that 
would  follow  of  course.  If,  on  the  other  hand,  the  opinion  of  the  court  should  he  against 
them  on  the  more  important  points,  the  [564]  plaintifls  were  precluded,  b}'  the  form 
of  action  adopted  :  for  as  they  had  not  brought  trover,  but  assumpsit,  for  money  had 
and  received,  they  had  therefore  acknowledged  the  sale  by  the  defendants  as  factors 
on  their  behalf,  and  rendered  themselves  liable  to  its  consequences  ;  one  of  which  was, 
that  they  should  pay  them  their  commission,  and  therefore  on  that  point  the  defendants 
must  necessarily  succeed  in  their  defence. 

liiehardson,  in  reply,  submitted  that  the  defendants  had  failed  in  the  attempt  to 
establish,  that  the  delivery  to  the  barge-owner  was  a  delivery  to  .them,  or  that  the 
letters  had  made  it  so  in  effect.  The  owner  of  the  trow  knew  nothing  of  the  defendants, 
and  on  his  arrival  at  Bristol  was  bound  not  to  deliver  over  the  cargo  till  further  orders, 
for  Disston  had  all  along  complete  controul  over  the  goods,  and  they  were  unquestionably 
at  his  disposal,  which  the  bargeman  could  not  have  disputed. 

It  has  been  attempted  to  found  an  argument  on  the  notion,  that  on  the  delivery 
to  Brown  the  goods  were  clothed  with  a  trust — an  ambiguous  phrase  to  use  in  a  court 
of  law — but  this  Court  cannot  contemplate  any  such  suggestion  on  a  question  arising 
out  of  an  action  of  assumpsit  for  money  had  and  received. 

The  case  of  Smith  v.  Pickering  was  treated  as  very  distinguishable  from  this,  because 
that  was  the  case  of  a  bill  of  exchange  which  had  not  been  endorsed,  ,as  it  should  have 
been,  by  an  omission,  which  [565]  was  the  effect  of  mistake  or  accident ;  and  no  doubt 
the  bill  having  been  actually  delivered  over  for  a  valuable  consideration,  the  property 
in  it  passed  to  the  holder,  and  his  possession  entitled  him  to  sue  on  it.  The  determina- 
tion in  Tookc  V.  HoUinf/xirorth  affirms  a  pi-inciple  which  has  nothing  to  do  with  this 
case.  Among  the  facts  of  the  cases  of  iVaUefi  v.  Montqomerii,  and  Cox  v.  Harden,  will 
be  found  the  prominent  one  of  the  goods  having  been  shipped  expressly  on  the  account 
of,  and  at  the  risk  of,  the  consignee,  and  therefore  the  coiu't  held  that  the  property 
passed  on  their  delivery  on  board  the  vessel ;  and  in  the  latter,  the  consignee  having 
got  possession  of  the  goods,  whether  right  or  wrong,  it  was  determined  merely  that 
the  right  of  stopping  in  transitu  was  then  gone.  The  dicta  of  Lord  Mansfield,  in  the 
case  of  Ahlerrton  v.  Temple,  were  admitted  to  be  incontrovertilile  as  applied  to  the  facts 
of  that  particular  case,  where  the  bills  of  exchange  had  been  put  into  a  letter  indorsed 
bona  fide,  and  without  fraud,  and  sent  to  the  persons  to  whom  the  bankrupts  were 
indebted  in  a  much  larger  amount ;  and  had  the  goods  in  the  present  case  been  sent, 
accompanied  with  a  bill  of  lading  duly  indorsed,  with  directions  to  the  captain  to 
deliver  them  accordingly  at  Bristol,  it  would  have  then  been  a  case  approaching  more 
nearl}'  to  that  of  Alderson  v.  Temple;  but  it  is  the  want  of  those  requisites  which 
marks  the  broad  distinction  between  the  cases.  In  Drinkwater  v.  Goodwin  the  point 
decided  was  merely,  that  a  factor  who  has  sold  the  goods  of  his  principal  has  a  lien  for 
his  commission  on  the  proceeds,  because  he  is  entitled  to  receive  [566]  the  purchase- 
money  from  the  buj'er.  Iti  Hammonds  v.  Barday  the  executor-s  affirmed  the  contract 
after  the  death  of  the  testator.  ■  The  same  distinction  that  had  been  taken  in  observing 
on  the  case  of  Alderaon  v.  Temple,  it  was  contended,  rendered  the  determination  in 
Lempriere  v.  Pashy,  totally  inapplicable  to  the  present  case.  That  was  an  assignment 
of  goods  then  at  sea  for  securing  a  debt,  and  a  bill  of  lading  was  subsequently  indorsed 
to  the  assignee  ;  although  in  that  case  an  indorsement  of  the  l)ill  of  lading  was  not 
actually  necessary  to  give  effect  to  the  assignment,  and  the  more  particularly  as  the 
bankrupt  had  also,  as  a  farther  security,  deposited  the  policy  of  insurance  with  the 
defendant.  In  the  case  of  Hailk  v.  Smitli  there  was  a  special  agreement  between  the 
parties,  and  the  Couit  thought  themselves  bouTid  to  give  effect  to  it. 

It  was  finally  insisted  that  the  cases  of  inison  v.  Balfonr,  and  Kinlock  v.  Craig, 
already  cited,  were  conclusively  decisive  of  the  present,  in  all  points:  and  as  to  the 
distinction  attempted  to  be  made,  that  the  bankrupts  had,  in  the  case  of  Kinlock  v. 
Craig,  refused  to  accept  the  goods,  the  answer  to  that  was,  that  the  judgment  did  not 
proceed  on  that  ground,  or  even  notice  the  fact,  but  was  wholly  grounded  on  the 
principle  of  want  of  actual  possession  destroying  the  factor's  lien.  That  the  defendants 
never  had  possession  here,  even  constructively,  is  quite  clear,  even  from  these  letters, 
which  have  been  so  much  relied  on.     It  does  not  appear  from  them  that  the  bills  were 
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iitoepted  ill  coiisideratiuii  of  a  coiisigiiiuuiit  of  llie  specilic-  goods  [567]  sent  ;  and  the 
second  letter  expressly  reserves  a  controul  over  the  flour  till  the  bmkrupt's  arrival  in 
Bristol.  Whatever  hardship  therefore  there  may  be  on  the  defendants,  the  principle 
of  law,  established  as  it  is  by  the  authority  of  all  the  cases,  is  peremptory,  and  cannot 
be  broken  in  upon  in  their  favour  from  any  such  consideration. 

On  the  latter  point  it  was  submitted,  that  as  the  defendants  had  sold  the  flour 
without  any  authority  from  the  plaintiffs,  they  could  not  claim  to  retain  the  com- 
mission charged  by  them  for  doing  that  which  they  had  no  right  to  do,  and  had  done 
at  their  peril ;  and  therefore  on  both  questions  the  plaintifis  would  be  entitled  to  keep 
their  verdict. 

Cur.  adv.  vult. 

7th  February. — Gk.\HAM,  Baron,  now  delivered  the  judgment  of  the  Court. 

[Having  stated  the  circumstances  of  the  ease  and  the  question  before  the  Court,] 
The  plaintiffs  (said  his  Lordship)  rely  on  the  case  of  Kinhck  v.  Cmiff ;  and  certainlv 
though  the  law  is  quite  clear  that  when  a  factor  obtains  possession  of  goods  consigned 
to  him,  he  has  a  lien  foi'  his  general  balance,  yet  it  is  as  clear  that  he  must  obtain 
actual  possession  of  the  goods,  for  that  is  essentially  necessary  and  indi.spensablc. 

The  defendant's  counsel  has  argued  most  ably  and  ingeniously:  1st,  That  this 
being  an  equitable  [568]  action  in  form  and  effect,  is  subject  to  the  conflicting  e(|uities 
of  other  parlies  against  whom  it  is  attempted  to  be  supported  ;  but  that  proposition, 
specious  as  it  is,  we  think  far  from  being  true,  and  we  must  consider  this  case  as  if 
the  action  were  trover  or  trespass,  in  form,  and  brought  for  the  recovery  of  the 
subject  matter  in  specie,  or  for  damages.  The  ditiiculty  of  maintaining  that  the 
delivery  of  the  goods  on  board  the  trow,  was  an  actual  delivery  to  the  defendants, 
was  felt,  and  therefore  that  was  given  up.  From  all  the  cases  of  delivery  of  goods  to 
be  carried  to  a  consignee  at  a  distance,  it  appears  that  where  such  a  delivery  has  been 
considered  any  thing  like  a  delivery  to  the  consignee,  it  has  been  invarialjly  at  his 
proper  risk,  and  under  a  formal  consignment  by  indorsement  of  bills  of  ladinc. 

Then  it  is  put  with  equal  ingenuity,  but  with  equal  fallacy,  that  this  deliver}'  to 
Brown  must,  under  the  circumstances  of  the  present  case,  be  considered  as  clothed 
with  a  trust  for  the  benefit  of  the  defendants,  so  as  to  give  them  an  interest  which  the 
subsequent  bankruptcy  of  the  consignor  could  not  flivest ;  that  Brown  was  therefore 
made  a  mere  trustee  for  the  defendants  by  the  effect  of  the  letters,  and  that  the 
subsequent  order  given  to  him  by  Disston,  on  the  arrival  of  the  trow  at  Bristol,  to 
deliver  the  goods  to  thcni,  was  a  mere  formality,  both  superlluous  and  unnecessarv. 
If,  however,  the  property  in  these  goods  were  completely  transferred  before,  without 
that  order,  it  would  have  been  a  transfer  at  law  as  well  as  in  equity  ;  but  we  think 
[569]  that  that  last  act  was  necessary  in  this  ease  to  give  the  consignee  his  lien, 
because  without  it  he  could  not  have  had  actual  possession.  The  delivery  at  Bristol, 
therefore,  was  not  merely  formal,  but  of  the  essence  of  the  transaction. 

The  principal  case  in  point  of  ai)[ilicability  that  has  been  cited  on  the  part  of  the 
defendants,  is  ,S/nith  v.  I' inker  in;/ :  and  high  as  the  character  of  the  learned  judge  who 
decided  that  case  stands  in  the  profession,  it  was  still  a  determination  at  Nisi  Prius, 
and  it  is  in  fact  very  distingiiishalilc  by  the  circumstance  of  its  lieing  a  question  as  lo 
the  mere  endorsement  of  a  bill  of  exchange  ;  and  1  have  no  dilliculty  in  supposiii" 
that  Lord  Kcnyon  said,  that  if  the  holder  had  brought  an  action  on  the  bill  the  court 
would  have  allowed  him  to  use  the  baiikru])t's  name;  and  nothing  is  more  common 
than  foi'  courts  of  equity  to  compel  the  obligee  of  a  bond  that  has  been  assi-'iied  by 
him  for  a  valuable  consideration  to  lend  his  name  to  the  assignee  to  enable  him  to  sue 
on  it.  The  omission  of  the  endorsement  was  a  mere  formal  error,  and  by  jjermitting 
it  to  be  corrected,  or  the  bankrupt's  name  to  be  used,  a  circuity  of  piocecdiii"  would 
have  been  at  once  avoided.  That  case,  therefore,  does  not  stand  much  in  the 
plaintiff's  way. 

A  gieat  many  other  cases  were  cited  for  the  defendant,  and  (he  dicta  of  Lord 
iMaiislield,  in  /Ihlerson  v.  Temple,  was  strongly  relied  on  and  much  pressed;  but  tlic 
whole  of  the  learned  judge's  doctrine  in  that  case  must  be  taken  with  reference  [570] 
to  his  decision,  under  the  circumstances,  which  were  very  peculiar;  and  his  lordshiii's 
attention  is  (lir(H;ted  wholly  to  the  (consideration  of  fraud  or  no  fi;uid.  In  fact  the 
court  did  not  ariive  at  a  conclusion  as  to  whether  there  had  been  a  delivery  or  not  of 
the  note  in  that  case  ;  because  they  held  that  it  was  a  fraudulent  preference.  (His 
lordship  having  examined  the  grounds  of  Ihe  decision  in  that  ease,  observed,  that  after 
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all,  the  question  there  turned  principally  on  the  want  of  assent ;  the  absence  of  any 
accustomed  dealings  between  the  parties  in  the  wa}'  of  trade  ;  the  preference  in  con- 
templation of  the  bankruptcy,  and  fraud  ;  and  that  Lord  Mansfield  was  manifestly 
getting  rid,  by  what  he  said  of  the  minor  objections  founded  on  the  defendant's  mere 
want  of  knowledge,  that  the  decision  might  rest  on  a  broader  basis,  as  was  clear  by 
the  reference  to  the  ease  in  Strange,  where  it  was  held  that,  as  the  goods  had  lieen 
deliveied  to  the  defendants  for  a  \aluable  consideration,  an  actual  assent  was  not 
necessary,  but  would  be  intended  where  there  was  not  an  express  dissent.) 

A  mere  consignment  of  goods  is  not  sufficient  to  give  the  consignee  a  lien,  without 
other  circumstances.  And  certainly  the  ease  of  Kinloch  v.  Craig  is  a  most  material  one 
on  the  part  of  the  plaintiffs,  and  is  in  all  its  points  exceedingly  strong  in  their  favour. 
In  that  ease,  it  is  true,  the  bills  of  lading  were  not  endorsed,  but  it  was  proved  to  be 
common  and  frequent  in  their  course  of  trade  not  to  send  bills  of  lading,  or  to  send 
them  unindorsed  ;  but  the  whole  of  the  judgment  proceeds  [571]  on  the  fact  of  the 
plaintiff's  never  having  had  possession  of  the  cargo,  and  it  was  distinctly  decided  that 
no  property  was  ^■ested  in  the  plaintiffs  by  operation  of  the  executory  agreement,  that 
those  consignments  should  be  made  to  them  on  the  faith  of  their  acceptances.  The 
circumstance  of  Sandiman  and  Graham  having  declined  to  receive  the  goods,  from 
motives  of  delicacy,  does  not  distinguish  that  ease  from  the  present,  because  that  fact 
is  not  adverted  to  in  the  judgment  delivered  by  Mr.  J.  Ashurst.  Applying  that  case, 
as  well  as  that  of  Lciiijiriere  v.  J'aslei/,  and  the  cases  there  cited,  by  Mr.  J.  Ashurst,  from 
the  Courts  of  Equity,  to  the  present,  on  the  ground  of  the  equitable  view  of  it,  they 
are  decisive,  for  a  multo  fortiori,  ought  the  court  to  have  done  in  those  cases  what  it 
is  contended  they  should  do  in  this.  There  is  a  maiked  distinction  between  this  case 
and  that  of  a  person  having  an  equitable  title,  seeking  to  get  in  the  legal  estate.  The 
conveyance  in  that  case  is  undoubtedly  matter  of  form  ;  but  the  present  case  is  wholly 
different  from  such  a  one.  The  defendants  had  no  title  to  any  specific  shipment ; 
their  claim  was  general,  and  how  could  the  letters  give  them  an  equit;ible  right  to  the 
goods  in  the  trow,  or  have  entitled  them  to  demand  a  delivery  of  them  ;  and  up  to 
the  last  moment  they  had  nothing  more  efficient  than  those  letters  ;  no  bill  of  lading 
— no  invoice.  On  the  other  hand,  the  bankrupt  in  fact  acts  as  owner  by  the  very 
order  which  he  gave  the  defendants  at  Bristol. 

The  minor  question  is  altogether  as  cleai'  the  other  way.  The  assignees  have 
ratified  all  that  [572]  the  defendants  have  done  ;  and  otherwise,  indeed,  they  could 
have  no  title  to  receive  the  proceeds  of  the  sale  ;  and  they  must  receive  them,  subject 
to  the  defendant's  claim  for  commission.  The  plaintiffs,  therefore,  must  keep  their 
verdict  for  the  price  of  the  goods  sold,  minus  the  charge  made  for  the  sale  by  the 
defendants. 

Postea  to  the  Plaintiffs. 

Palfrey  v.  Baker.  Saturday,  8th  February  1817. — If  a  tenant  on  whom  his  land- 
lord have  distrained  for  rent,  give  a  promissory  note  for  the  amount  jointly  with 
another  person  to  release  his  goods,  and  a  subsequent  distress  be  made  on  him 
for  arrears  of  rent  accruing  due  after  the  period  to  which  the  note  referred,  the 
produce  of  the  sale  of  such  latter  distress  must  be  applied  in  discharge  of  the 
note.  The  landlord  cannot  apply  it  in  discharge  of  the  subsequent  rent,  and 
then  sue  the  person  who  joined  in  giving  the  note  for  the  former  rent. 

In  the  present  case  the  plaintiff'  had  sued  the  defendant  on  a  promissory  note, 
given  by  him  to  the  plaintiff  jointly  with  one  Bidgood.  It  appeared  on  the  trial  of 
the  cause  at  the  Devon  Spring  Assizes,  before  Mr.  J.  Parke,  that  the  defendant  had 
joined  Bidgood  in  the  note,  which  was  dated  23d  April  1814,  on  occasion  of  the 
plaintiff  having  distrained  on  Bidgood  for  rent  then  due  to  him,  and  costs  of  distress, 
in  order  to  prevent  a  sale.  In  August  1815  the  plaintiff'  distrained  again  (Bidgood 
still  continuing  his  tenant),  when  the  goods  were  sold.  The  amount  of  the  sale  was 
more  than  sutficient  to  satisfy  the  balance  due  on  the  note,  part  of  which  had  been 
paid  in  the  meantime,  but  not  sulticient  to  pay  the  subsequent  rent  [573]  also.  The 
jury,  under  direction  of  the  judge,  found  a  verdict  for  the  defendant. 

Gaselee  having  obtained  a  rule  for  setting  aside  that  verdict,  and  for  a  new  trial. 
Pell,  Serjeant,  and  Gifford,  now  shewed  cause  : — They  contended  that  the  plaintiff 
had  no  right  to  hold  the  defendant  to  a  continuing  responsibility  on  the  note,  but 
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was  Ijouiul  lu  .ipjjly  ihe  money  levioil  hy  the  sLihstMiuent  distress  in  discharge  of  the 
rent  for  which  the  note  had  been  given  ;  that  the  note  had  not  discharged  the  rent 
fii'St  (hie,  or  taken  away  the  piaintiti's  right  to  distr'aiii  again  for  the  same  rent,  but 
remained  a  mere  collateral  secui'ity  ;  and  the  plaintiff  having  in  the  end  recovered 
from  his  tenant  h_v  the  second  distress,  the  amount  of  the  rent  due  when  the  note  was 
given,  could  not  apply  it  to  the  payment  of  the  rent  accruing  due  afterwards,  and 
then  sue  the  defendant  on  the  note,  and  while  the  note  was  unpaid  the  plaintiff's 
remedy  by  distress  remained,  and  he  was  obliged,  if  he  distrained,  to  apply  the 
produce  to  its  discharge. 

Letis,  Serjeant,  and  Gaselee,  on  the  other  hand,  submitted,  that  the  plaintiff'  might 
use  his  higher  remedy  for  the  rent  subsequently  duo,  and  resort  to  the  security  for 
the  former  rent.  The  plaintiff  distrained  for  rent  due  afterwards,  and  in  case  of  a 
replevin,  he  must  have  confined  his  a\owry  to  that  period,  f^c  might  elect  to  apply 
the  produce  of  the  sale  under  the  second  distress  to  the  rent  for  which  in  fact  he  dis- 
trained, and  might  have  [574]  resorted  to  the  defendant  for  the  former  rent,  by 
suing  on  the  note  which  he  accepted  in  discharge  of  the  first  distress,  because  he 
trusted  to  his  security  for  the  rent  then  due  ;  or  he  might  not  have  suffered  Bidgood 
to  have  continued  his  tenant  longer,  or  have  chosen  to  have  given  him  credit  for  more 
rent  than  the  amount  of  the  value  of  his  stock  on  the  premises. 

Gkaham,  Baron.  The  goods  taken  under  the  first  distress,  never  having  been 
sold,  they  were  merely  a  pledge  in  the  custody  of  the  law,  and  might  have  been 
redeemed  at  any  time  on  payment  of  the  rent.  Instead  of  proceeding  to  a  sale,  as  he 
might  have  done,  the  plaintiff  agreed,  pro  hac  vice,  to  take  the  defendant's  note,  and 
whilst  that  note  was  unpaid,  his  remedy  by  distress  remained,  the  note  being  merely 
a  collateral  security. 

The  plaintiff  made  a  second  distress  the  next  year,  and  under  that  he  receives 
more  than  enough  to  pay  the  rent  foi'  wliich  the  note  was  given.  It  has  been  said,  he 
must  have  avowed  for  the  rent  subsequently  due  ;  he  has  not  done  so,  however.  He 
received  the  rent  from  the  tenant  hy  resorting  to  his  highest  remedy,  and  ha\ing  so 
received  it,  he  discharged  his  tenant,  as  fai-  as  the  amount  proved  to  be,  and  so  far 
also  his  collateral  security.     Therefore,  the  verdict  is  right. 

Wood,  Baron.  Of  the  same  opinion.  The  note  did  not,  till  paid,  discharge  the 
rent,  or  destroy  the  landlord's  higher  security.  The  original  [575]  rent  had  never 
been  in  fact  levied  by  the  distress,  for  the  goods  distrained  were  not  sold  ;  the  note 
was  given  to  prevent  the  sale  ;  the  produce,  therefore,  of  the  second  distress  must  be 
applied,  as  far  as  it  would  go,  in  discharge  of  the  note,  or  rather  of  the  debt  foi'  which 
the  note  was  given.  It  was  an  ungracious  attempt,  on  the  part  of  the  landlord  ;  no 
objection  was  made  to  the  money  being  applied  in  discharge  of  the  old  rent,  and 
therefore  an  assent  to  it  must  be  inferred. 

Rkjhahmk,  Baron,  concurred.  The  note  was  given,  in  point  of  fact,  as  a  collateral 
security,  and  l)y  the  tenant  himself.  The  landlord's  right  of  distress,  thei'efore,  was 
not  affected  b}'  it,  nor  would  it  if  it  had  been  a  bond. 

Kule  discharged. 

Jerkitt  i:  Wkauk  and  Otiikks.  Tuesday,  lith  February  1.SI7.— A  lease  by  a 
stranger,  and  entry  by  the  lessee,  is  not  a  disseisin  in  fact,  without  an  entry  by 
force,  or  an  avowed  intention  to  disseize. 

This  was  an  action  of  covenant  tried  at  the  summer  assizes  1H1;$,  at  Gloucester, 
before  Mr.  .Justice;  Bayley. 

The  action  was  brought  on  the  covenants  in  an  indenture  of  release,  grounded  on 
a  lease  for  a  year,  beaiing  date  "Jd  September  I7'.)'.l,  and  made  between  Kdward 
Harford,  Abraham  Ludlow,  William  BatlerNby  and  .loscph  Harford,  all  since  deceased, 
the  said  .John  Kisher  Wearo  and  .lohn  [576]  Scandi'ctt  Harford,  one  'I'honias  W'alkci', 
also  deceased,  and  the  said  Charles  .Joseph  liarfoiil  and  .Samuel  Lloyd  Harford,  of  tlu" 
one  part;  and  the  plaintill',  and  one  .Moses  Daniel,  of  the  other  part:  Hy  which  the 
parties  of  the  iirst  part,  in  consideration  of  20001.  granted,  baigained,  sold,  released, 
and  confirmed  to  the  plaintiil'  and  Mo.ses  Dain'el,  their  heirs  and  assigns,  all  those 
several  messuages,  tenements,  cott.-iges,  and  buildings,  some  time  then  since  used  as 
copper  and  spelter  works  ;  ;ind  all  gardens,  yards,  outlets,  and  apartments  tiioreto 
belonging  ;  and  .also  the  several  closes,  pieces  or  parcels  of  ground  thereto  also  belonging, 
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respectively,  of  and  belonging  to  the  givmtors,  situate  at  Conham,  in  the  county  of 
Gloucester,  called  their  Conham  Estates  and  Works,  containing  in  the  whole  37a. 
2k.  or.  or  thereal)0uts,  and  particularly  set  forth  in  a  plan  made  thereof ;  and  of 
estates  and  works  lielonging  to  the  said  grantors,  called  their  Cupola  Works  or  Estates, 
in  the  year  177G,  but  which  works  and  estates,  called  their  Cupola  Works  and  Estates, 
or  any  part  thereof,  was  or  were  not  meant  to  be  comprized  in  oi'  pass  under  said 
conve3'ance ;  which  plan  was  contained  in  the  book  of  maps  of  the  several  estates  of 
the  said  grantors,  and  a  true  copy  of  which  said  plan,  and  of  the  table  of  contents 
thereof,  so  far  as  related  to  the  premises  thereby  granted,  was  annexed  to  the  said 
indenture  ;  which  said  table  of  contents  contained  24  numbers  of  particulars  ;  to  hold 
to  plaintiff'  and  Moses  Daniel  and  their  heirs,  to  the  uses  for  the  benefit  of  the  plaintiff, 
his  heirs,  appointees  and  assigns  ;  to  be  holden  of  the  chief  lord  or  lord.s  of  [577]  the 
fee  or  fees  of  the  same  premises,  by  and  under  the  rents  and  services  therefore  due 
and  of  right  accustomed  ;  and  also  to  a  certain  annual  sum  of  101.  for  the  support 
of  a  meeting-house  therein  mentioned.  And  defendants  and  the  deceased  grantors 
covenanted  with  the  plaintiff,  that  they,  immediately  before  and  at  the  time  of  the 
sealing  and  delivery  of  the  said  indenture,  were  lawfully  and  rightfully  .seized  of, 
iTiterested  in  or  entitled  unto  all  said  hereditaments,  of  a  good,  sure,  perfect  and 
indefeasible  estate  of  inheritance  in  fee  simple,  without  any  manner  of  condition, 
trust,  limitation,  use  or  uses,  estate  or  estates  tail,  contingent  remainder  or  remainder.?, 
or  any  other  estate,  matter,  cause,  restraint,  or  thing  whatsoever,  whereby  to  altei-, 
bar,  change,  charge,  burthen,  impeach,  incumber,  or  determine  the  same,  except  only 
as  aforesaid  :  And  also,  that  defendants  and  .said  deceased  grantors,  immediately 
before  and  at  the  time  of  the  sealing  and  delivery  of  the  same  indenture,  had  in 
themselves,  or  some  or  one  of  them  had  in  themselves  or  himself,  and  in  their,  some 
or  one  of  their  own  rights  or  right,  full  power,  good  right,  and  lawful  and  absolute 
authority  to  grant,  bargain,  sell,  alien,  release,  and  convey  all  said  hereditaments  unto 
the  plaintiff  and  Mo.ses  Daniel,  and  their  heirs,  to  the  uses  and  upon  the  trusts  in  the 
said  indenture  of  release  expressed. 

The  plaintiff  by  his  declaration  assigned  a  breach  of  each  of  the  said  covenants 
as  to  the  premises  generally,  without  any  specification  as  to  part. 

[578]  There  are  also  other  covenants  in  said  convej'ance,  viz.  covenants  for  quiet 
enjoyments,  free  from  incumbrances,  and  for  further  assurances,  which  are  restrained 
and  limited  to  the  acts  and  deeds  of  the  grantors,  and  all  persons  lawfully  claiming 
or  to  claim  by,  from,  or  under  them. 

The  defendants  pleaded  that  they  and  the  other  grantors,  immediately  before  and 
at  the  time  of  the  sealing  and  deliveiy  of  the  said  indenture,  were  lawfully  and  right- 
fully seized  of,  interested  in  or  entitled  unto  all  said  premises  ;  and  also,  that  defen- 
dants, &c.  immediately  liefore  and  at  the  time  of  the  sealing  and  delivery  of  the  said 
indenture,  had  in  themselves,  or  some  or  one  of  them,  and  in  their,  some  or  one  of 
their  own  rights  or  right,  full  power,  good  right,  and  lawful  and  absolute  authority  to 
grant,  &c.     Upon  the  above  two  pleas  issues  were  joined. 

There  were  two  other  pleas,  introducing  the  qualified  covenants  of  the  defendants, 
to  which  the  following  facts  not  being  so  pointedly  applicable  as  to  the  issues  already 
stated,  they  are  not  set  out  here. 

Upon  the  opening  of  the  case  at  the  trial,  it  was  agreed,  that  the  damages  should 
be  assessed  by  an  arbitration  if  the  plaintift"  should  obtain  a  verdict  upon  either  of 
the  issues. 

On  the  part  of  the  plaintiff"  it  was  proved,  that  in  1790  or  1791,  and  for  five  or 
six  years  after-[579]-wards,  one  John  James  worked  a  small  quarry  of  stone  on  part 
of  the  lands  in  question,  being  the  very  outskirt  of  the  defendants  premises,  called 
their  Conham  estates  and  work.s,  and  bordering  upon  the  waste  of  the  manor  of 
Barton  Regis,  as  to  which  the  breaches  of  covenant  were  assigned,  and  being  part  of 
the  lands  lea.sed  to  Bell,  as  hereinafter  mentioned,  under  the  authority  and  by  the 
licence  of  Mrs.  Chester,  the  lady  of  the  manor,  and  the  succe.ssive  owners  of  the 
manor  ;  and  paid  an  annual  acknowledgment  of  two  guineas  to  Mrs.  Chester,  and  her 
successors,  for  working  the  said  quarry  ;  part  of  the  land  in  question  was  covered 
with  low  brushwood,  and  part  with  the  cinders  and  ashes  from  the  defendants'  works. 
By  indenture,  dated  the  1st  day  of  August  1792,  Mrs.  Chester  demised  part  of  the 
land.s,  being  then  a  parcel  of  waste  ground,  and  described  as  three-quarters  of  an  acre, 
with  the  abuttals  and  boundaries,  (and  on  which  a  lettage  was  afterwards  built  by  the 
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lessee,)  to  William  Tyler,  for  ninety-nine  years,  if  three  persons  or  the  survivor  should 
so  Ions;  live,  at  the  yearly  rent  of  2s.  6d.  And  by  another  indenture,  dated  the  -ith 
day  of  July  1792,  Mrs.  Chester  demised  other  part  of  the  premises,  being  a  cottage 
or  tenement,  and  garden,  and  small  plot  of  ground,  containing  four  lugs  (with  the 
exception  of  the  mines  and  quarries,  and  liberty  to  work  the  same,)  to  one  Bell,  for 
a  term  of  ninety-nine  years,  if  three  persons  or  the  survivor  should  so  long  live,  at  the 
yearly  rent  of  2s.  6d.  Mrs.  Chestei-  departed  this  life  in  the  year  1797,  leaving 
Thomas  Masters,  esq.  [580]  heir  at  law  ;  and  the  lessees  respectively  entered  on  the 
premises  demised  to  them  respectively,  immediately  after  the  date  of  the  leases  to 
them  respectively,  and  continued  in  the  exclusive  possession  thereof  down  to  the  time 
of  this  trial  ;  and  the  reserved  rents  on  the  leases  have  been  regularly  paid  by  the 
lessees,  and  those  who  claimed  under  them,  to  Mrs.  Chester,  during  her  life,  and  after 
her  death  to  the  said  Thomas  Masters. 

On  the  part  of  the  defendants  it  was  proved,  that  they  were  partners  in  Bristol 
in  carrying  on  the  copper  and  brass  trades  upon  an  extensive  scale  ;  that  the  piemises 
which  they  sold  and  conveyed  to  the  plaintiff  were  one  .set  of  their  works,  called 
their  Conham  works,  consisting  of  all  the  particulars  set  forth  in  the  plan  annexed  to 
the  conveyance  to  him,  and  the  table  of  contents  at  foot  thereof,  viz.  large  copper 
and  lirass  works,  and  various  yards  and  extensive  lands  round  the  works,  which  had 
been  damaged  by  the  smoke  thereof,  a  manager's  house,  and  various  cottages  and 
gardens  for  their  workmen,  including  the  cottages  andland  in  question,  in  the  whole 
37  acres,  2  roods,  and  5  perches. 

That  coal  in  the  neigh boui'hood  growing  scarce,  they,  in  1792,  shut  up  those  works 
and  opened  others  in  Wales,  and  their  manager  and  principal  workmen  were  removed 
into  Wales,  and  those  works  were  abandoned  and  left  unprotected,  open  and  void,  and 
fell  into  a  ruinous  state,  and  lay  in  [581]  that  state  till  2d  September  1799,  when 
they  sold  them  to  plaintiff,  and  made  the  conveyance  to  him  as  stated  in  the 
declaration. 

That  as  they  had  another  large  set  of  works  adjoining,  called  the  Cupola  works, 
which  wei'o  stopped  at  the  same  time,  to  avoid  any  mistake  as  to  the  particulars  sold  to 
plaintiff,  those  sold  to  him  were  all  set  forth  in  the  plan  annexed  to  the  conveyance, 
which  in  the  deed  is  declared  to  be  a  copy  of  their  plan  of  those  works  made  in  177(), 
and  contained  in  the  book  of  maps  of  their  several  estates. 

That  from  the  date  of  their  conveyance  to  plaintiff,  viz.  2d  .September  1799,  no 
complaint  was  made  to  them  by  plaintiff',  or  any  one  for  him,  that  he  had  not  obtained 
possession  of  all  the  premises  conveyed  to  him  ;  on  the  contrary,  he  sold  the  whole 
to  one  liukin  ;  and  in  1  80(i,  he  repurchased  them  of  him  ;  and  in  1808,  nine  yeais  after 
the  sale  anrl  conveyance  to  him,  he,  for  the  first  time,  l)y  letter  dated  2Gth  October 
1808,  from  his  solicitors  to  defendant's  solicitoi's,  made  complaint  that  he  had  not 
obtained  possession  of  the  parts  now  in  question,  being  part  of  No.  2.3  and  No.  24,  as 
marked  upon  the  plans. 

The  defendants  then  put  in  and  read  a  deed  of  feoffment,  dated  27th  Nov.  1(551, 
whereby  Thomas  Chester,  csij.,  the  then  lord  of  the  manoi-  of  Barton  Kegis,  sold  and 
conveyed  to  Michael  Dayas,  in  fee,  a  messuage,  tenement,  orchard,  garden,  and  thirty 
acres  of  land,  with  a  coppice  belonging,  [582]  called  the  Outwoods,  alias  Conham, 
situate  in  the  hundred  of  Barton  Kegis,  in  the  county  of  Gloucester;  with  all  waste 
grounds,  woods,  and  woody  grounds  to  the  same  belonging,  under  the  yearly  rent  of 
5s.  ;  and  that  copper  and  brass  works  were  erected  on  the  premises  in  the  last  deeii  ; 
various  other  rleeds  were  put  in  and  read,  deducing  the  title  in  the  last-mentioned 
deed  to  defendants  and  their  ])ai  tncrs,  who  sold  and  conveyed  them  to  plaintiff.  It 
was  also  proved  that  the  paicels  in  (piestion,  viz.  No.  2.'!  and  24,  No.  2.3,  consisting 
of  2a.  ;ii(.  lOi'.  ;  and  No.  24  being  a  house  and  orchard,  coin])rising  lit.  4r.  in  the  con- 
veyance fiom  defendants  to  jjlaintifi',  were  ])arts  of  said  prcmiises,  in  the  conveyance 
from  said  Tlionias  Chester,  subject  to  the  said  yearly  rent  of  5s. 

That  said  Mis.  Chester,  who  succeeded  to  the  estates  of  the  Chester  family,  actually 
received  said  rent  of  5s.  of  defendants,  before  and  at  the  time  she  granted  saitl  leases 
to  said  I'ell  and  Tyley  ;  anrl  she  contiinied  to  receive  the  same  of  them  from  the  time 
of  granting  those  leases  up  to  her  death  in  1797  ;  and  that  Mr.  Masters,  who  succeeded 
her  in  the  estates  of  the  Chestei-  family,  continued  to  receive  said  yearly  rent  of  58. 
of  defendants  up  to  the  date  of  their  conveyance  to  plaintiff,  viz.  2d  Sept.  1799. 

That  the  premises  No.  24  vcie  occupied  by  the  woiknicn  of  defendants,  and  their 
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fiirailies,  free  of  rent  ;  iiiiil  that  No.  '23  was  the  place  where  the  ashes  of  the  works 
were  deposited,  and  was  always  [583]  called  the  Ashbank,  belonging  to  the  said 
works ;  and  that  the  ashes  of  the  works  were  upon  it  at  the  date  of  the  conveyance 
from  defendants  to  plaintiff'. 

That  defendants  regularly  cut  the  brushwood  and  fern  upon  these  parcels,  and 
used  the  same  at  their  works  as  often  as  the  same  were  fit  to  cut,  up  to  the  time  they 
shut  up  their  said  works,  as  before  stated. 

Upon  the  above  evidence  the  learned  judge,  notwithstanding  it  was  objected  on 
behalf  of  the  plaintiff',  that  prior  to  the  conveyance  to  him  by  the  defendants,  they 
were  disseised  of  the  cottages  and  land  in  question,  bv  Mrs.  Chester  and  her  le.ssees, 
and  consequently  could  not  support  their  issues,  directed  the  jury  to  find  a  verdict 
for  the  defendant ;  stating  his  opinion  to  be,  that  there  was  a  wrongful  dispossession 
only,  and  not  a  disseisin. 

The  jury  found  a  verdict  for  the  defendants. 

In  the  ensuing  term  an  application  \vas  made  to  this  Court  to  set  aside  the  above 
verdict,  and  have  a  verdict  entered  for  the  plaintiff";  and  on  such  rule  coming  on  to  be 
aigucd,  the  Court  desired  the  al)Ove  facts  to  be  stated  in  a  special  case  for  their  opinion. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  plaintiff"  was  entitled 
to  recover  ?  If  he  were,  the  present  verdict  was  to  be  set  aside,  an(.l  a  verdict  to  be 
entered  for  the  plaintiff';  if  not,  the  verdict  to  stand. 

[584]  Preston,  for  the  plaintiff',  contended  that  the  leases  of  Mrs.  Chester,  and  the 
entry  of  the  lessees,  and  payment  by  them  of  rent,  amounted  to  an  actu;d  disseisin,  and 
the  consequence,  he  contended,  would  be  that  the  defendants  had  no  right  to  convey 
the  cottages  and  land  so  leased  and  entered  on,  and  therefore  could  not  support  their 
issue.  If  the  defendants  were  in  fact  so  disseized,  he  insisted,  they  must  have 
regained  their  seizin  to  enable  them  to  grant  to  a  stranger ;  that  not  having  done  so, 
they  had  only  a  mere  right,  and  a  right  of  entry  is  not  transferrable.  That  proposi- 
tion is  clearly  laid  down  in  8hep.  Touchstone,  p.  139,  Co.  Litt.  214  b.  and  Lampet's 
case  (10  Co.  48  b.).  He  insisted  that  the  defendants  could  not  have  obtained  posses- 
sion against  the  cottagers,  whose  title  was  ad\"erse  without  entr^-  ;  and  that  that  right 
of  entry  was  not  transferrable.  Before  the  authorities  were  adverted  to,  it  would  be 
proper,  he  submitted,  to  consider  the  case  on  general  principles.  Every  person  in 
possession  must  be  so  by  estate  or  by  suff'erance  ;  and  where  two  persons  are  in 
possession,  one  with  and  one  without  title,  the  law  treats  the  estate  as  in  him  w-ho 
has  the  right.  Disseisin,  and  a  consequent  possession  without  right,  is  the  lowest 
interest  a  man  can  have,  but  it  is  one  which  is  often  the  foundation  of  a  tine.  An 
entry,  generally,  on  any  possession,  is  a  disseisin,  and  every  adverse  entry  on  the 
possession  of  a  freeholder,  and  an  ouster  is  a  disseisin.  There  cannot  be  a  disposses- 
sion of  a  freeholder  as  contra-distinguished  from  disseisin,  other-[585]-wise  a  trespasser 
could  never  gain  a  title.  The  case  of  an  entry  on  a  tenant  for  life  or  years,  in  possession, 
for  the  purpose  of  claiming  his  estate,  is  indeed  no  disseisin  of  the  fee,  because  there 
there  is  no  adverse  possession  or  title  against  the  reversioner ;  but  a  general  entr}' 
would  dispossess  the  termor,  and  disseize  the  ownei'S  of  the  inheritance.  A  disseisin 
of  tenant  for  life,  claiming  his  estate  only,  is  no  disseisin  of  the  reversioner,  because 
it  does  not  divest  his  (the  reversioner's)  estate  ;  but  if  an  ejectment  had  been  brought 
by  the  defendants  against  these  cottagers  after  twenty  years  possession,  they  could  not 
have  recovered,  for  the  cottagers  had  an  adverse  possession,  and  were  tenants  to  their 
lessor.  The  real  circumstances  in  this  case  raise  this  question :  Does  a  stranger  by 
making  a  lease  acquire  a  seisin  in  the  freehold  ?     In  other  words, — Is  he  a  disseisor  ? 

And  certainly  it  does  amount  to  a  disseisin,  as  the  entry  of  the  lessee  would  in 
law  be  considered  to  be  by  command  of  the  lessor ;  and  there  cannot  be  a  tenant  in 
possession,  as  of  a  particular  estate,  without  a  reversion  or  remainder  expectant  on  it 
in  some  person ;  nor  can  a  lessor  make  a  lease  reser\ing  rent  without  necessarily 
claiming  title  to  the  reversion  whenever  the  lease  shall  expire.  Ever^^  lease  supposes 
and  admits  a  lessor.  Whenever  a  particular  estate  is  created,  there  must  be  a  reversion, 
out  of  which  it  is  derived. 

There  are  conflicting  decisions  on  this  (piestion,  biit  the  weight  of  authoi'ity  is  in 
favour  of  the  pro-[586]-poaition,  that  a  stranger,  by  making  a  lease,  gains  the  freehold 
by  disseisin  against  the  lawful  owner,  and  drives  the  disseisee  to  his  assize  or  entry. 
There  is  a  distinction  between  disseisin  in  fact,  and  disseisin  at  election  :  and  it  has 
been  attempted  to  carr\'  disseisin  at  election  to  an  extent  which  would  destroy  all 
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notion  of  iictual  disseisin,  so  well  known  to  the  law,  and  so  long  established  Dis- 
seisin at  election  is  never  an  actual  disseisin.  It  only  serves  to  give  the  disseisee  a 
remedy  by  assize,  and  nevei'  gives  the  freehold  ;  whereas,  an  actual  disseisin  gives  an 
incipient  title,  under  which  a  sixty  years'  po.ssession,  or  a  fine  and  non-claim,  would 
clearly  bar  the  disseisee,  and  all  claiming  undei-  him. 

And  the  question  now  ijeforu  the  court  is.  Whether  what  has  been  done  in  tiie 
present  case  does  amount  to  such  a  disseisin  as  turns  the  estate  into  a  right  of  entry  ' 
The  earliest  authoi-ity  on  this  point  is  in  the  year-book  of  12  Kdw.  III.  fo.  12,  b  pi.  5. 
It  was  in  that  case  held,  that  a  tenant  at  will,  making  lease  for  a  term  of  years  in  his 
own  name,  is  a  disseisin  ;  the  reason  is,  that  by  such  an  act  a  tenant  at  will  has  no 
longer  any  interest  in  the  premises;  he  has  determined  his  tenancy  by  his  own  act, 
and  therefore,  as  a  stranger  claiming  a  right,  he  acquires  a  freehold  by  disseisin. 
Bro.  Abr.  title  Disseisin,  pi.  G7,  5iS,  is  to  the  same  purport.  A  man,  by  making  a 
lease  for  years,  under  which  the  lessee  enters,  and  the  le-ssor  receives  rent,  makes  the 
lessor  a  disseisor.     lb.  pi.  7G,  77,  and  Iiuw.-<c'.s  case  (Ow.  Rep.  p.  28). 

[587]  But  it  will  be  contended  that  this  law  is  obsolete,  and  it  will  be  urged,  that 
tiiere  are  more  recent  decisions  which  have  since  more  fully  defined  a  di.sseisin  to  be, 
when  one  enters  intending  to  usurp  the  possession,  and  ousts  another  of  his  freehold  ; 
and  further,  that  it  has  been  ruled,  that  it  is  at  the  election  of  him  to  whom  the  wrong 
is  done,  if  he  will  allow  the  wrong-doer  to  be  a  disseisor,  and  himself  out  of  possession 
by  disseisin,  so  that  it  is  at  the  election  of  the  person  put  out  of  possession  either  to 
charge  the  wi'ong-doer  with  a  disseisin,  by  bringing  an  a.ssize,  or  with  a  dispo.ssession  by 
bringing  any  other  action.  In  the  case  of  Bliuidcn  v.  Baugh  (Gro.  Car.  302),  the  first  of 
those  wherein  the  old  doctrine  has  been  attempted  to  be  impugned,  it  is  said,  that  it  is 
established  that  there  must  be  an  obvious  intention  to  oust  the  freeholder,  and  that, 
therefore,  qu;erendum  est  a  judice  quo  animo  hoc  fecerit ;  but  this  observation  is 
clearly  applicable  to  those  eases  wherein  the  act  is  doubtful,  and  cannot  apply  to  an 
actual  di.sseisin,  as  the  act  of  Mrs.  Ciiester  was.  That  ciise  has  recently  been  well 
considered  by  Lord  I\ede.sdale,  whose  opinion  is  given  in  the  lepoit  of  the  case  of 
Hocenden  v.  Lord  Aiineski/  (2  Sch.  it  Lefr.  Rep.  621).  There  his  lordship  recognizes 
the  old  doctrine,  and  adverts  to  the  true  distinction,  that  a  dis.seisin  at  election  is  where 
the  possession  is  gained  under  a  title  consistent  with  that  of  the  occupier  liaving  the 
right,  and  who  was  in  possession.  Thus,  a  mortgagor  paying  interest  cannot  disseize 
a  mortgagee  by  [588]  making  a  lease,  because  it  may  Ije  leferred  to  his  ecjuitable 
interest  at  the  election  of  the  party  dispossessed.  The  ease  of  Bluiulcn  v.  Baiu/h, 
howevei',  stands  alone  ;  and  it  does  not  appear  that  any  of  the  earlier  cases  which  have 
been  adverted  to  on  the  present  discussion  on  the  ])art  of  the  plaintifi's  were  cited  or 
noticed  on  that  occasion  ;  nor  was  the  case  of  Shaw  v.  IJarhcr  (Cro.  Kliz.  830),  adverted 
to  there,  and  that  case  is  in  direct  opposition  to  liiimdcn  v.  Bautjh ;  neithei'  is  tliei'c, 
on  the  othei-  han<l,  any  authority  given  for  the  doctrine  .said  to  bo  held  in  Blunden  v. 
batujh.  All  the  decisions  are  entirely  the  other  way.  That  case  is  indeed  recognized 
by  Lord  Mansfield  in  Tai/lur  v.  llurdi'  (I  Burr.  112);  but  the  principle  on  which  the 
doctrine  of  Lord  Mansfield  is  founded  will  not  bear  investigation.  It  is,  that  there 
must  be  an  intention  to  oust  the  freeholder  to  ett'ect  a  disseisin  ;  but  it  is  clear  that 
the  intention  of  a  party  cannot  controul  the  legal  consequences  of  his  acts,  and  if  an 
act  amount  in  law  to  a  disseisin,  it  will  not  bo  permitted  to  the  wrong-doer  to  say,  that 
no  disseisin  was  intended  by  him.  If,  indeed,  it  were  in  the  election  of  the  person 
disseized  to  choose  in  all  cases  whether  he  would  have  been  disseized  or  not,  there 
would  lie  no  longer  in  law  any  such  thing  as  disseisin  ;  nor  any  b.ir,  by  the  o])eration 
of  noircl.um  on  lines;  or  by  the  statutes  of  limitation,  for  those  statutes  never  operate 
by  way  of  bar,  unless  there  has  been  an  actual  disseisin  Then  the  sole  [589]  question 
is,  wlictiier  there  was  in  this  case  a  di.sseisin  in  fact,  for  if  there  wore,  the  plainliH's 
had  no  title  to  convey  without  a  previous  re-entry. 

As  to  the  fact  sUitcd  in  the  case,  of  part  of  the  demised  |)remises  being  in  the  jios- 
session  of  the  defendants,  who  used  it  as  a  cinder  bank,  it  would  lie  .absurd  to  contend 
that  the  throwing  the  cinders  of  the  woi'ks  on  other  land  kept  the  possession  of  the 
cottages  and  lands  in  question.  That  the  losaces  were  in  the  occupation  of  the  cottages 
and  gardens  and  land,  is  a  sullicient  answer  to  that  part  of  the  ease.  To  slate  that 
fact,  is  at  once  to  answer  it,  for  possession  of  other  land  not  within  the  limits  of  the 
cottages  and  gardens,  fully,  completely  and  exclusively  occupied,  coulil  not  be  a  eon- 
tnuiance  of  the  ])i)ssession,  or  of  seisin  of  those  cottages  and  gardens. 
Ex.  Div.  II. --IJ* 
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I'liller,  for  the  defendants,  (having  observed  that  the  (juestion  had  been  much 
narrowed  by  the  confined  terms  of  the  issue  in  this  action  of  covenant,  which  reduced 
it  to  the  inquiry  of,  whether  the  defendants  were  seised  at  the  time  of  the  conveyance 
to  the  plaintifl's,)  submitted  that  the  leases  by  Mrs.  Chester  were,  at  the  utmost,  a 
dispcssession,  and  could  not  be  construed  to  amount  to  a  disseisin,  according  to  the 
definition  of  that  act  in  Co.  Lit.  153  b.  :  noi'  could  they  operate  to  divest  the  right  of 
the  grantors,  so  as  to  invalidate  their  conveyance  of  the  2d  September  1799.  It  was 
clear  that  the  leases  must  have  been  made  under  a  mistake,  and  that  there  could  have 
been  no  intention,  on  the  part  of  Mrs.  Chester,  to  oust  the  gi-antors,  or  ac-[590]-quire 
the  freehold  ;  and  it  is  not  only  necessary  to  a  disseisin  that  there  should  be  an  entry, 
but  an  ouster  also,  (Co.  Lit.  s.  279,  p.  181  a.).  Now  Mrs.  Chester  was  receiving,  not 
only  the  rent  of  2s.  6d.  from  her  lessee,  but  also  a  rent  of  os.  fiom  these  defendants ; 
so  that  if  there  was  an  entry  ]>y  her,  there  was  no  ouster,  and  consequently  no  dis- 
seisin. In  an  Aiwnymoiis  case  in  Salkeld  (vol.  i.  p.  246),  it  was  laid  down  by  Holt 
C.  J.  that  a  bare  entry  on  another,  without  actual  expulsion,  would  not  work  a  dis- 
seisin. The  leases  were,  in  fact,  rather  in  the  nature  of  an  intrusion,  which  is  distin- 
guished by  Bracton  (/()  from  disseisin,  as  being  merely  a  wrongful  possession,  "  possessio 
nuda  sine  aliquo  vestimento."  The  same  distinction  was  taken  in  the  case  of  Matheson 
V.  Trot  (1  Leon.  209),  whei-e  it  was  held  that  a  lease,  and  entry  under  it,  was  not  a 
disseisin  by  the  lessor. 

This  sort  of  dispossession  might  have  been  either  by  right  or  by  wrong.     There  is 
no  doubt  that,  if  the  cottagers  had  got  in  under  a  grant  from  another  person,  eject- 
ment might  have  been  maintained.     After  all,  it  was  merely  a  chattel  which  Mrs. 
Chester  had  g)-anted,  and  that  could  not  operate  to  disseize  the  defendants  to  whom 
Mrs.  Chester's  ancestors  had  granted  in  fee,  receiving  from  them  a  fee  farm  rent  of 
5s.,  and  which  was  afterwards  leceived  by  Mrs.  Chester  herself,  and  for  premises  of 
which  the  [591]  demised  lands  formed  part.     In  the  case  of  Goodri(j]it  v.  Forrester 
(1  Taunt.  559),  it  was  contended  in  argument  that  no  actual  disseisin  could  be  com- 
mitted by  a  person  making  a  lease  for  years,  who  had  not  previously  entered  for  the 
purpose  of  gaining  the  freehold  ;  and  that  no  person  could,  by  mere  receipt  of  rent,  be 
an  actual  disseisor  ;  and  for  that  was  cited  Blunden  v.  Baugh,  Pousehi  v.  Blackman,  and 
all  that  class  of  cases  (Palm.  201,  Cro.  Jac.  659,  and  2  Roll.  Rep.  284).     And  there 
is  much  good  sense  in  that  doctrine.     Nor  is  it  any  alteration  of  the  old  law,  but  the 
result  of  a  better  undeistanding  of  that  law,  which  has  obtained  of  late  years,  estab- 
lishing that  no  one  can  be  said  to  disseize  who  does  not  claim  the  freehold,  and  enter 
for  that  purpose,  ousting  the  rightful  owner.     Now  here  there  was  neither  a  claim  of 
the  freehold  liy  Mrs.  Chester,  nor  did  she  enter  in  fact,  or  oust  the  defendants ;  nor 
could  she  have  l)een  aware  that,  by  granting  the  leases,  she  was  disseizing  the  prior 
grantees  of  the  freehold,  much  less  could  she  have  intended  to  do  so.     It  is  said,  that 
Mrs.  Chester  cannot  be  permitted  now  to  .say,  that  her  leases  were  not  a  disseisin. 
In  fact,  she  does  not  say  so  ;  but  these  defendants,  who  have  nothing  to  do  with 
Mrs.  Chester's  grant,  say  so  in  support  of  their  own  title  ;  and  it  appears  by  the  case, 
that  at  the  time  when  they  granted  to  the  plaintiff,  they  had  all  the  possession  which 
they  could  have.     But  if  Mrs.  Chester  herself  should  disclaim  any  intention  [592]  of 
committing  a  disseisin,  as  she  has  done,  by  continuing  to  receive  the  fee-farm  rent, 
there  seems  to  be  no  reason  why  that  should  not  destroy  the  eft'ect  of  her  acts  ;  for  if 
she  never  intended  any  such  thing,  nor  made  that  intention  notorious,  the  making  the 
leases  and  receiving  the  rents  and  profits,  would  not  amount  to  a  disseisin.     That  was 
so  held,  in  the  case  of  JFilliam,  Lessee  of  Hughes  and  Another  v.  Thomas  (12  East,  141), 
where  it  was  established  that  the  rents  and  profits  must  be  received  with  intentions 
adverse  to  the  part}'  entitled,  and  by  one  claiming  to  put  himself  in  his  place. 

It  was  then  urged  that  in  point  of  fact,  the  defendants  had  had  possession  con- 
stantly, notwithstanding  the  leases,  for  they  had  always  used  the  premises  as  the  place 
where  they  threw  the  cinders  and  ashes  from  their  works,  and  it  was  actually  in  their 
occupation  as  an  ash-bank  at  the  time  that  the  lease  in  question  was  made ;  and  that 
completely  negatives  the  notion  of  an  ouster  by  Mrs.  Chester,  however  she  might,  by 
leasing  to  the  cottagers,  have  disturbed  the  defendant's  possession. 

On  the  whole,  it  was  submitted,  that  there  had  been  no  disseisin  ett'ected  by  the 
leases  of  Mrs.  Chester ;  and  that,  however  the  facts  stated  might  have  operated  to 

(A)  Ch.  2  ;  and  vide  Taylor  v.  Horde,  Bur.  109. 
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att'ord  to  the  (luteiidunls  the  remedy  of  disseisin  at  eleetioii,  they  did  nut  iherefoic 
destroy  or  distui'b  their  actual  seisin,  which  was  the  sole  point  put  in  issue  by  the 
pleadings. 

[593]  Prestou,  in  reply,  contended  that  even  a  dispossession  by  Mrs.  Chester, 
would  l)e  sutiicient  to  entitle  the  plaintiffs  to  recover  in  this  action  of  covenant ;  for 
the  defendants  had  no  right  to  suHer  the  possession  to  be  incumbered,  therefore  it  was 
necessary  for  them  to  prove  that  they  were  in  possession.  And  they  accordingly  say 
that  they  were  possessed,  in  fact,  because  they  were  actually  constantly  in  the  occupa- 
tion of  one  part  of  the  premises  leased,  inasmuch  as  it  was  used  by  them  as  an  ash- 
bank.  But  that  could  certainly  not  be  considered  as  a  possession  against  the  person 
who  actually  occupied  the  house  and  garden,  and  gathered  the  fruit.  The  circumstance 
of  their  throwing  the  ashes  from  the  works  there,  was  not  even  a  constructive  possession 
of  the  cottages  and  gardens  included  in  the  leases,  nor  were  they  thiown  there  animo 
claniandi,  but  merely  as  any  trespasser  might  have  done. 

Then  it  is  said  that  Mrs.  Chester  did  not  mean  to  commit  a  disseisin,  and  that  may 
be  admitted  ;  fur  she  prolwbly  considered  herself  in  possession  of  the  premises  as  lady 
of  the  manor,  thinking  that  they  weie  part  of  the  waste  ;  still,  however,  the  lease  and 
po.sse.ssion  l.)y  her  lessees,  gave  her  a  seisin  adverse  to  the  title  of  the  defendants,  and 
her  adverse  title  liegan  from  the  leases  :  she  had  then  an  incipient  right,  which  would 
in  time  be  perfected  into  a  good  title.  The  case  of  BhimlcJl  v.  Bawjh,  and  the  other 
cases  of  that  class,  arose  entirely  out  of  the  question, — Who  was  to  be  deemed  the 
disseisor]  Whethei' the  lessee  or  lessor  answered  that  character  ;  and  there  was  no 
question  in  [594]  that  case  of  the  fact  of  a  disseisin  having  been  worked  ;  the  only 
doubt  was,  by  whom  the  disseisin  was  effected — the  lessor  or  lessee. 

It  is  not  every  lease  which  makes  a  disseisin  ;  for  a  lease  by  cestui  que  trust,  or  a 
mortgagor,  or  b}'  a  particulai-  tenant,  would  not  occasion  a  disseisin  ;  for  in  all  those 
cases  there  is  ground  for  the  possession,  and  the  possession  is  consistent  with  the 
seisin  of  the  legal  owner.  The  particular  tenant  can  create  a  dis.seisin  only  by  feotl'mcnt, 
or  by  what  is  equivalent  to  it.  The  disseisin  gives  the  naked  possession  only,  without 
right  at  first,  and  an  entry  might  avoid  it;  but  (!0  years  possession,  or  a  tine  and 
non-claim  for  five  years,  would  convert  the  possession  into  a  right.  So,  entiy  under 
a  void  grant  would  be  a  disseisin,  and  a  title  to  the  freehold  might  be  acquired 
thereby,  otherwise  no  length  of  possession  woukl  give  such  a  title:  every  actual 
disseisin  by  entry  gives  a  fee,  whether  it  be  eo  intuitu  or  not.  It  is,  in  short,  in  eases 
where  the  lessor  has  no  interest  in  the  demised  premises  that  his  lease  amounts  to  a 
disseisin.  lie  becomes  the  reversioner  of  the  lessee  :  for  if  there  be  a  lease,  there  must 
be  a  lessor,  and  a  reversion  expectant  on  the  term  created  hy  the  lease.  The  lessor 
gains  .something,  and  he  can  acquire  nothing  short  of  the  freehold  ;  for  there  is  no 
particulai'  estate  in  existence  to  which  the  lease  can  lie  referred.  By  the  act  of  making 
the  lease,  he  of  necessity  claims  the  freehold,  and  by  the  entry  of  his  lessee  the  lessee 
acquires  the  possession,  and  the  lessoi-  is  .seised  of  the  fee,  and  he  becomes  the  only 
person  able  to  convey  [595]  or  deal  with  the  seisin  ;  nor  could  the  disseisee  make  any 
etl'ectual  cunvejance  during  the  continuance  of  the  dis.seisin.  To  convey  or  assure  any 
part  of  the  property,  he  must  make  a  previous  entry,  Pa(ic  v.  Jourdan  (1  heon.  122). 
On  the  other  hand,  the  disseisor  may  incumber  the  estate,  or  transfer  it.  All  such 
power  would  be  accjuired  by  the  very  act  which  Mrs.  Chester  has  done, — an  act  by 
which  a  tortious  ])ossession  of  the  fee  is  gained,  and  that  without  any  intention  on  her 
part;  and  even  although  she  were  under  a  mistake  in  conceiving  that  the  |)remiscs 
were  no  part  ol  the  property  eonveye<l  by  her  ancestors.  An  act  of  disseisin  cannot 
))e  qualilied  by  the  circumstance  of  mistake,  or  the  fact  of  disavowal  of  intention.  In 
either  case  the  act  would  be  adverse  to  the  true  title,  and  it  might  always  be  (jucstiou- 
alile  whether  llic  demised  pieniises  were  in  point  (jf  f.ict  pari  of  the  pro|)erty  granted, 
and  theiefoie  the  acceptance  of  the  fee-farm  rent  by  her  from  the  defendants  might 
be  referrilile  to  othci'  |)arts  of  the  ])ro])erty,  and  woulil  not  nccos.sarily  be  an  adnn'ssion 
of  theii-  right  to  the  particular  pierniscs  afterwards  demised  by  her.  A  wi-il  of  assi/e 
might  have  l)eeu  brought  against  Mrs.  Chester,  and  if  it  had  suceeedeil,  her  tenant 
would  have  been  discharged  from  ])ayment  of  rent,  for  want  of  privity  of  contract, 
U',U  V.  y,'i/.s>f//  (3  T.  li.  -.Vn.     .S  Kast,'5.-j2). 

He  then  urged  that  the  cases  which  had  been  cited  for  the  defendants,  were  either 
not  applicable,  or  were  not  founded  on  the  rules  of  law.  The  civsc  of  [596]  irilliuiii.i 
V.  Thuinax,  he  insisted,  was  not  law — that  it  w:is  in  direct  opposition   to  HiKHbujhl  v. 
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Fom-ifer  ({  Taunton,  o7t>),  which  was  decided  in  the  same  Court  two  years  before,  .■uid 
sub3ei[uently  in  the  Exchequer  Chambci- ;  and  tiiat  those  two  cases  could  not  stand 
together.  In  U'ilUains  v.  Thonwf,  the  Court  were  surprised  into  th<at  decision,  and 
did  not  adveit  to  the  circumstance,  that  there  could  bean  intrusion  against  any  person 
except  the  crown  In  the  Anu7ii/iiwus  ca>;e  cited  from  Salkeld,  Loid  Holt's  ob.servation 
applies  to  mere  trespassers,  and  not  to  a  case  like  the  present  :  and  undoubtedly, 
where  two  persons  are  in  possession  at  the  .same  time,  the  law  con.siders  the  possession 
to  be  in  the  person  who  has  the  right.  On  miiuite  attention  to  the  circumstances  of 
the  case  of  Bhmdell  v.  Bangh,  that  case,  so  far  from  conflicting  with  these  general 
propositions  on  the  subject  of  disseisin,  will  rather  be  found  to  support  and  confirm 
them  (vid.  p.  304).  Those  propositions  are  of  great  importance  to  titles,  and  though 
taken  from  the  old  books  are  nevertheless  law  ;  and  if  overthrown,  would  render  all 
those  titles  unsafe  which  depend  on  the  long-esfcililished  doctrine  of  disseisin  and 
adverse  possession,  non-claim  on  tines,  statutes  of  limitation.s,  bar  by  wairanty,  &c. 

This  case,  (it  was  submitted)  ought  to  be  decided  in  the  same  manner  as  if  the 
question  were  raised  on  an  ejectment  against  the  lessees — whether  it  be  practicable, 
after  20  years  peaceable  pos.sessiou  in  [597]  them,  to  oust  them  by  ejectment  \  And 
if  they  have  terms  of  years,  Mrs.  Chester  must  have  the  reversion.  In  this  inst^ince, 
Mrs.  Chester  was,  by  her  tenants,  in  possession — an  actual  bona  tide  and  substiintial 
possession — and  the  possession  of  her  tenants  was  a  seisin  to  her. 

Cur.  adv.  vult. 

Gkau.\m,  Baron,  now  delivered  the  judgment  of  the  Court,  which,  his  Lordship 
stilted,  would  be  directed  to  the  points  which  had  been  raised,  as  if  the  present  action 
had  been,  in  fact,  an  ejectment  against  the  tenants  claiming  under  Mrs.  Chester's 
leases ;  although  the  frame  of  the  issue,  having  been  modelled  on  the  covenant,  did 
not  neces.sarily  involve  all  the  questions  which  would  have  arisen  in  such  an  action, 
but  had  considerably  narrowed  the  object  of  enquiry. 

[Having  stated  the  case  at  length,  and  pointed  out  the  material  facts  on  which 
either  party  relied  ]  The  breach,  said  his  Lordship,  rests  entirely  on  the  eHect  of  the 
leases  b}^  Mrs.  Chester,  and  a  load  of  knowledge  has  been  brought  forward  in  support 
of  the  position, — that  they  have  necessarily  the  ett'ect  of  a  breach  of  the  covenant, — 
which  has  very  extensively  burthened  the  case,  and  of  which  it  is  necessary  that  the 
question  should  be  first  disencumbered.  It  does  not,  however,  seem  necessary  that 
the  Court  should,  on  the  pi-esent  occasion,  enter  into  any  controversy  of  the  doctrine 
of  Lord  Mansfield,  in  the  case  of  'fai/lor  v.  Horde  (1  Bur.  60).  That  case  [598]  stands 
entirely  on  its  own  grounds  ;  and  so  it  must,  until  it  may  become  necessary  to  dispute 
the  doctrine  there  held,  in  some  future  case,  when  any  such  shall  arise  as  may  be  in 
circumstances  precisely  similar.  The  principle  on  which  that  case  was  finally  argued 
and  decided,  rests  on  a  foundation  not  to  be  shaken.  Whether  Lord  Mansfield  went 
too  far  in  the  first  case,  the  ultimate  decision  being  long  subsequent  to  the  first  argu- 
ment, when  the  merits  might  have  been  more  fully  discus.sed,  or  not,  I  need  not 
enquire.  The  decision,  however,  rests  on  principle,  but  as  to  whether  a  feoffment 
grounded  on  naked  possession  gives  a  fee,  or  not,  it  has  been  since  determined,  that  a 
feoffment  with  livery  did  not  operate  as  a  disseisin.  In  the  case  of  l>oe  v.  Honlr 
(Cowp.  689),  Mr.  Justice  Aston,  reasoning  on  the  doctrine  of  recoveries,  held  that  none 
could  be  suffered  without  the  concurrence  of  the  paity  having  the  estate  for  life; 
and  that  the  deed  could  only  authorize  a  recovery  with  the  consent  of  the  tenant 
for  life,  and  tenant  in  tail.  Sir  Robert  Atkyns,  however,  having  contrived  to  get 
possession,  his  levying  a  fine  to  make  a  tenant  to  the  pnecipe,  was  held  a  fraud  for 
want  of  the  coucui'rence  of  the  jointress  ;  and  the  estate  went  to  the  person  entitled 
under  the  limitation.  The  cases  would  be  stretched  to  an  unsustainable  latitude,  if 
a  tenant  by  sufferance,  or  tenant  at  will,  makings  lease  the  mere  act,  should  be  con- 
strued to  amotuit  to  a  disseisin.  A  manifest  intention  to  oust  must  be  clearly  shewn. 
When  the  case  in  Palmer,  i.'01,  Pouslei/  v.  Bhi.rkimui,  [599]  was  mentioned,  the  Court 
was  quite  astonished.  Why  is  it  that  the  lease  of  a  mortgagor  is  no  disseisin  I  Because 
the  mortgagee  meant  that  he  should  keep  the  possession,  and  no  intention  of  an  ouster 
could  be  made  apparent  in  such  a  ease.  There  must  be  a  manifest  intention  to  oust, 
as  well  as  an  actual  ouster ;  and  we  must  look  to  see  what  it  was  the  real  intention 
of  the  party  to  do,  before  we  hold  the  act  done  to  be,  in  point  of  fact,  a  disseisin. 

In  this  case,  the  position  that  the  mere  circumstance  of  a  lease  by  a  stranger  and 
entry  b}'  the  lessee,  whatever  might  be  in  fact  the  intention  of  the  parties,  in  point  of 
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law,  amounts  to  a  disseisin,  is  the  principle  on  which  the  whole  argument  on  the  i)ait 
of  the  plaintiff  rests.  For  that  position  the  authority  in  Bro.  Abr.  tit.  Disseisin,  pi. 
76,  is  relied  on.  Now  that  passage  literally  translated,  is  to  this  effect, — A.  leases 
land  of  I.  M.  to  me  for  years,  rendering  rent,  the  lessee  enteis  and  pays  rent  to  the 
lessor,  the  lessor  is  a  disseisor  ;  the  reason  given  is,  because  he  who  commands  another 
to  enter  is  a  disseisor,  which,  take  notice,  is  on  account  of  the  void  lease.  That  conies 
to  this,  the  lease,  being  void,  is  equivalent  to  a  command  to  enter,  but  that  I'efers 
wholly  to  the  mode  of  effecting  disseisin  in  those  days,  when  it  was  often  accompanied 
with  foi'ce.  That  dictnm  too,  such  as  it  is,  is  not  quoted  by  Comyn  ;  and  therefore  it 
was,  probably,  not  then  considered  law,  but  if  it  be,  still  applying  it  to  the  present 
ease,  it  establishes  no  more  than  this — that  if  Mrs.  Chester  commanded  her  lessee  so 
to  entei',  she  was  a  [600]  disseisor.  Thus  the  whole  of  this  elaborate  doctrine  rests 
on  the  most  slender  grounds  ;  yet  mark  how  this  nucleus  is  rolled  up  into  a  mass  of 
argument !  Because  a  little  cotfcige,  by  a  blunder  of  Mrs.  Chester,  has  been  leased 
without  right,  that  is  magnified  into  a  disseisin,  which  is  to  destroy  the  title  of  these 
defendants  who  claim  under  her  deed.  It  would  be  quite  absuixl  if  such  a  thing 
should  be  suffered  ;  and  I  am  really  ashamed  of  the  pains  I  have  taken  in  looking  into 
the  old  cases  which  have  been  cited,  to  discover  if  they  furnished  any  such  doctrine 
as  would  support  the  argument  used  for  the  plaintiff's. 

Then  let  us  see  what  a  disseisin  in  law  has  been  defined  to  be,  and  that  may  readily 
be  shewn  by  a  few  passages  from  the  old  books.  Lord  Coke  has  adopted  the  definition 
of  Biacton  *  and  Fleta  (the  Mirror),  (Co.  Lit.  153  b.).  "Disseisina  is  a  putting  out 
of  a  man  out  of  seisin,  and  ever  implieth  a  wrong ;  but  dispossessing,  or  ejectment,  is 
a  putting  out  of  posscs.sion,  and  may  be  by  right  or  wrong."  Then  he  comes  to  his 
illustration,  "  Omnis  disseisina  est  transgressio,  sed  non  omnis  tran.sgres.sio  [601]  est 
disseisina.  Si  eo  animo  forte  ingrcdiatur  (now  that  word  forte  is  extremely  inipor- 
tfint)  fundum  alienum  non  quod  silji  usurpet  tenementum  vel  jura,  non  facit  disseisinam 
sed  tran.sgressioneni,  &c.  Qua'rendum  est  a  judice  c|uo  animo  hoc  fecerit,  &c."  Then 
adopting  the  criterion  qua>rendum  est  quo  animo,  let  us  sec  what  was  the  intention  of 
the  parties  in  doing  the  act  which  has  cr'eated  the  present  i|uestion  ;  and  ihat  it  is 
easy  to  collect  from  the  circunistaTiees  of  the  case.  [His  Lordshii)  took  a  brief  review 
of  the  facts,] — Then  the  ai'gument  used  for  the  defendants  was  properly  this: — Could 
Mrs.  Chester  have  intended  to  disseise  the  plaintiff's,  when  she  and  her  successors 
have  ever  since  been  receiving  the  .5s.  rent  from  them ?  She  had,  in  fact,  no  moie 
idea  of  committing  a  disseisin  than  a  robbery.  But  then  it  is  said,  on  the  other  side, 
that  we  are  not  permitted  to  seek  for  any  such  e.vplanation  of  her  acts  from  hei'  inten- 
tions, however  obvious,  because  those  acts  cannot  be  .so  qualified — for  that  their  effect 
in  law  is  not  to  be  o.\])lained  away  ;  and  that  is  really  the  docti-ine  which  the  common 
sense  of  the  Court  is  called  on  to  adopt.  Now  nothing  could  be  more  absurd  in  us, 
than  to  hold  such  a  docti'ine  at  this  time  of  day  ;  but  the  old  ljof)ks  do  not,  in  fact, 
attbnl  any  pretence  for  the  argument,  and  the  very  definitions  which  I  have  cited 
clearly  shew  it. 

Then  let  us  go  still  further  :  I  will  suppose,  for  a  moment,  that  Mrs.  Chester  was 
a  stranger ;  and  even  then  I  would  say,  that  this  act  of  hers  would  [602]  not  have 
operated  as  a  dis.seisin  in  the  absence  of  intention.  Now  .Mrs.  Chester  was  bj'  no 
means  a  stranger,  and  her  acts  are  not  to  bo  consti'ued  .so  rigorously.  But  if  we  add 
to  all  this  the  fact  of  her  acknowledging  the  plaintiff's  title,  by  receiving  suit  and 
service,  it  becomes  so  clear  that  she  did  not  mean  even  to  dispossess  them,  as  to 
leave  not  a  shadow  of  doubt  on  the  effect  of  this  act. 

If,  however,  Mrs.  Chester  should  at  any  time  afterwards  have  insisted  on  .uiy 
claim  which  the  consciiuence.s  and  legal  opiiration  of  sneh  an  act  might,  under  any 
other  cireumstjinces,  have  given  her  :  an  answei'  to  it  is  to  be  found  at  hand  in  the 
doctrine  of  esto])])el.  In  Co.  Lit.  .'i.'i'J  a.  iV;  b.  it  is  .said  there  are  three  kinds  of  estoppel  : 
by  matter  of  Tccord  —  l)y  mattei'  in  writing— by  matter  in  pais.     Two  of  tho.sc  three 

*  Bracton,  in  1.  I,  f.  161,  2,  has  enumei'ated  very  many  various  modes  of  disseisin, 
wherein  the  main  distinctions  taken  between  disseisin  and  tiespass  appear  to  be 
founded  on  the  criteria  of  the  nature  and  character  of  the  acts  of  the  dis.seisor— iis, 
whether  the  putting  out  were  violenter,  injustc,  et  sine  judicio, — and  so  Jis  to  a 
keeping  out,  if  the  posse.ssio?i  had  lieen  vacant,  wliether  it  were  animo  clamandi,  or 
contra  voluntatem  possidentis. 
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iire  diivcth'  applicable  here  :  there  is  no  matter  of  record  in  this  case  certaiiil}-,  Ijiit 
there  is  matter  of  writing,  because  Mrs.  Chester  is  in  privity  of  feoffor,  and  she  would 
lie  concluded  by  her  deed.  Then  there  is  also  this  very  ease,  which  might  have  served 
to  illustrate  the  eft'ect  of  matter  in  pais — her  continued  acceptance  of  rent  from  the 
party  against  whom  she  would  have  to  make  good  her  claim. 

But  let  us  admit  that  this  act  of  the  lease  by  Mrs.  Chester  were,  in  point  of  law,  a 
tortious  ouster  by  her.  In  that  case  it  is  clear  the  tenant  could  claim  nothing  but 
his  term.  Mrs.  Chester  would  then  be  the  disseisor,  having  the  reversion  [603]  in  a 
tortious  fee  :  and  her  acceptance  of  rent  from  the  defendants  as  her  tenants,  would  in 
such  a  case  have  the  eS'ect  of  remitting  them  to  their  ancient  estate. 

Then  again — Suppose  Mrs.  Chester  to  be  in  the  situation  of  a  person  making  claim, 
after  entiy  tolled,  as  heir  of  a  disseisor.  There  is  a  passage  in  the  text  of  Littleton 
(sect.  ()92),  which  clearly  shews  that  she  might  then  have  disclaimed,  and  the  tenant 
might  lawfully  enter  because  of  the  disclaimer.  Now  that  position,  as  applied  to  this 
case,  founded  on  the  fact  of  the  acceptance  of  the  freehold  rent  up  to  the  latest  moment, 
which  is  an  e.xpress  disclaimer,  is  an  argument  against  any  claim  under  what  has  been 
called  this  disseisin,  which  is  really  past  the  power  of  answer. 

On  the  whole,  therefore,  it  appears  to  me,  that  the  arguments  used  in  favour  of 
these  plaintift's,  whose  ease  rests  on  the  slightest  possible  grounds, — that  this  lease  of 
Mrs.  Chester  operated  as  a  disseisin, — are  totally  without  foundation  :  but  then,  even 
admitting  that,  nnder  the  circumstances  of  this  case,  there  had  been  a  disseisin  in  fact, 
it  i.s  gone,  purged,  and  in  all  respects  waived  by  the  subsequent  acts  of  disclaimer. 

I  do  not  charge  my  brothers  with  concurring  in  all  that  I  have  said  in  expressing 
my  sentiments  on  this  case,  but  I  believe  I  may  say  that  they  in  effect  entertain  the 
.same  opinion. 

[604]  In  another  point  of  view,  if  this  were  a  disseisin,  as  has  been  contended,  I 
am  of  opinion  that  the  defendants  would  still  be  entitled  to  their  verdict,  for  there 
has  not  been  any  breach  of  this  covenant ;  for  there  is  no  defect  in  point  of  fact  in 
the  general  title.  What  can  a  man  be  supposed  to  covenant  against  beyond  the 
validity  of  title  I  and  most  assuredly  not  against  these  suri-eptitious  pocket  leases. 
It  is  enough  that  a  man  covenant  fairly  against  defects  in  his  title,  but  he  is  not  to 
be  bound  by  such  ridiculous  rigour  as  these  plaintiffs  would  hold  him  to.  Suppose 
that  Mrs.  Chester  had  l)i'ought  an  ejectment,  what  could  she  have  said  to  the  objection, 
that  she  had  received  rent '  Yet  is  this  pretended  possession  of  paper  and  packthread 
to  be  called  by  the  tremendous  name  of  disseisin  ;  and  on  that  the  plaintifls  would 
induce  the  Court  to  set  aside  the  judgment  obtained  by  the  defendants,  and  to  which 
they  aie  clearly  entitled. 

Wood,  Baron,  concurred.  I  will  say  one  word  only  on  the  last  point :  I  am  quite 
clear  that  there  has  been  no  breach  of  covenant  in  this  case.  The  action  of  covenant 
only  extends  to  the  consequence  of  legal  acts,  and  the  reason  is  to  be  found  in  the 
case  of  Uai/es  v.  Bkkerstafi(s),  that  the  law  shall  never  judge  that  a  man  covenants 
against  the  wrongful  acts  of  strangers. 

Postea  to  the  Defendants. 


[605]  Clarke  r.  Mansfield.  12th  February  IS  1 7. — If  a  defendant  have  only 
.signed  one  (the  first)  skin  of  his  answer,  which  is  an  irregularity,  the  Court  will 
not  order  it  to  be  taken  off  the  file,  but  will  permit  the  defendant  to  sign  the 
others. — And  if  he  reside  in  the  country,  they  will  give  him  an  opportunity  of 
coming  to  town  for  that  pui'pose. 

Treslove  opposed  this  motion,  made  by  Dauncey,  for  taking  the  answer  to  an 
injunction-bill  oft'  the  file,  on  the  objection  of  an  irregularity,  (the  defendant  having 
signed  the  first  skin  only  of  several  which  the  answer  had  occupied)  praying,  that  as 
it  was  a  mere  omission,  the  Court  would  permit  him,  if  the  rule  required  it,  to  sign 
the  other  skins  now,  and  give  him  time  to  come  from  the  country  for  that  purpose. 

Graham,  Baron.     This  objection  should  have  been  made  in  limine. 

Dauncey.     Notice  of  the  motion  was  given  on  the  day  of  the  filing  the  answer. 

Graham,  Baron.     Such  a  rule  ought  to  be  founded  on  long  practice,  and  in  my 


(.S-)  Vaughan,  I'Jl.     And  see  the  cases  in  Note  10  to  irotton  v.  Hall,  Saund.  181  a. 
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time  I  (In  not  lemenilicr  tliut  it  was  ever  done.     The  defendant  here  clearly  meant 
to  do  all  that  was  right,  and  if  he  has  omitted  to  do  enough,  he  may  do  it  now. 

Wood,  Baron.     That  will  be  the  best  way  of  disposing  of  it. 

Ordered. 

[606]  The  King,  in  Aid  of  Busk  .\nd  Another,  v.  Cripps  and  Others, 
Assignees  of  Montgonieiy  and  Another,  15ankritpts.  12th  February  1817. — The 
Court  on  application  of  claimants,  will  In'  rule  to  shew  cause,  order  a  vendi 
exponas  to  issue  before  the  due  time  arrive  foi-  selling  the  goods  of  a  bankrupt 
seized  under  an  extent,  on  an  affidavit  that  it  would  benefit  the  bankrupt's  estate, 
because  the  price  is  expected  to  fall,  itc.  ;  the  sheriff  to  pay  the  prosecutor's 
demand  into  the  hands  of  the  Deputy  Kemembrancer,  to  the  cre'iit  of  the  cause, 
and  the  remainder  to  the  assignees :  the  defendants  (the  claimants)  paying  into 
Court  1001.  beyond  the  amount  of  the  debt  claimed  by  the  prosecutor. 

Cause  was  this  day  shewn  by  West  against  a  rule  obtained  by  Littledale,  in  this 
case,  on  behalf  of  the  assignees,  on  the  5th  inst.  calling  on  the  prosecutors  of  this 
extent  to  shew  cause  why  a  writ  of  venditioni  exponas  should  not  issue,  directing  the 
sheriH'  of  Lancaster  to  take  and  dispose  of  the  goods,  &c  of  the  bankrupts,  returned 
Ijy  the  said  sherift' as  seized  under  the  inquisition  ;  and  why  the  sheriff  should  not  be 
ordered  to  paj'  into  the  hands  of  the  Deputy  Kemembrancer  to  the  credit  of  this 
cause,  out  of  the  produce  of  the  sale,  the  amount  of  the  debt  claimed  by  the  prose- 
cutors, and  to  pa\'  the  remainder  over  to  the  defendants,  without  prejudice,  itc. 

The  atlidavit  .'of  the  defendants,  on  which  the  ride  had  been  obtained,  stated  that 
the  goods,  chattels,  and  effects  seized,  &c.  were  more  than  sufficient  to  .satisfy  the  sum 
mentioned  in  the  extent  to  be  due,  &c.  exclusive  of  the  lands,  &c.  which  had  lieen 
tiiken,  &c.  ; — that  the  goods  seized  were  of  fluctuating  value,  and  that  it  would  be  for 
the  benefit  of  the  bankrupt's  estate  that  some  of  the  merchandise  seized,  should  l>e 
immediately  sold,  because  the  price  of  such  articles  was  high  at  the  time  of  making 
the  application,  but  was  expected  to  fall  on  the  then  expected  opening  of  the  naviga- 
tion of  the  Baltic. 

[607]  It  was  also  stated,  that  some  of  the  property  was  receiving  injury  from  the 
dampness  of  the  place  in  which  it  was  then  stowed.     Under  these  circumstancas 

The  Court  made  the 

liule  absolute. 

The  defendants  to  pay  into  Court  lOOl.  lieyoiid  the  amount  of  the  debt  claimed. 

]']nd  of  Hilary  Term. 

[608]    SiTTiNcs  Ai'TKR  Hii.ARY  Term,  .'57  (^.Eo.  III.     Ouay's-Inn  Hall. 

Ward,  Clerk,  v.  Siiei'IIERD  and  Others.  1st  March  1S17.  —  .V  defendant  in  a 
tithe  cause  having  set  up  a  defence  of  composition  real,  cannot  afterwards  rely  on 
its  being  in  fact  a  modus. — Such  a  defence  is  double,  and  too  uncertain.  [As  to 
the  mode  in  which  the  defence  was  laid,  and  whether  it  were  doubtful  if  the 
defence,  though  approaching  moie  nearly  in  form  to  a  composition  real  than  .a 
modus,  might  not  l)e  consistent  with  a  statement  of  modus, — sec  the  terms  of  the 
answer  as  given  vcrl)atim,  in  its  several  doulitful  parts,  in  the  coui'so  of  the 
judgment.]  The  olijcclion  to  a  com[)osition  i-eal  being  presumed  from  usage,  is 
foundcil  on  the  maxim  nullum  tompus  occurit  ecclcsia". 

The  plaintill',  as  rector  of  Langlcy  (Derbv),  prayed  by  this  bill  a  general  account 
of  tithes. 

The  defendants  pleaded,  that  before  the  reign  of  Elizabeth  certain  closes  of  land 
called  the  Snapes  (or  Little  Siia|)es),  contiiining  about  1)2  acres,  and  a  horse-gate  oi' 
horse-grass,  or  tiie  |)rivilege  of  keeping  and  depasturing  a  horse  throughout  the  year 
on  another  parcel  of  land  in  the  said  parish,  called  the  I'.-irk,  were  by  the  then  owners 
thereof  duly  conveyed  to  the  then  rector,  in  full  satisfaction  of  all  tithes.  And  iho 
answer  also  stated,  that  a  former  occupier  of  the  piece  of  land  called  the  I'ark,  used 
in  his  lifetime  to  pay  to  the  plaintiirs  predecessors  the  yearly  sum  of  .'il.  (is.  ^d.  In  lieu 
of,  or  as  a  rent  or  compensation  for,  the  .said  gate  [609]  or  hor.se-gra-ss. — The  defendants 
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admitted  that  they  had  not  in  theii-  possession,  custod_y,  or  power,  any  deed,  &c. 
whereliy  the  said  conveyance  liad  heen  effected,  or  any  extract  therefrom,  alleging  that 
many  ancient  documents,  &c  which  ought  to  be  in  the  cathedral  church  of  Litchfield, 
had  been  destroyed  in  the  civil  wars  ;  but  that  they  nevertheless  hoped  to  be  able  to 
prove  the  existence  of  such  a  deed.  They  then  adverted  to  certain  terriers,  from  some 
of  which  they  stated  it  would  appear,  that  the  said  closes  and  horse-gate  had  been 
accepted  by  the  plaintiff's  predecessors  in  lieu  of  tithes  ;  and  from  others,  that  the 
defendants  lands  were  exempted  from  the  payment  of  tithes,  and  charged  non-payment 
of  tithes  in  kind  or  sub  modo  from  time,  &c. 

This  case  had  been  much  argued,  and  underwent  very  considerable  discussion 
during  several  days  ;  but  the  judgment  of  the  Court  is  so  fully  given,  and  all  the 
grounds  and  authorities  of  their  decision,  as  well  as  the  facts,  the  statements  in  the 
pleadings,  the  defence  to  the  bill,  with  the  proofs,  and  the  objections  to  the  defence, 
that  on  a  question  so  often  before  the  Court,  it  has  been  thought  sufficient  for  all  the 
purposes  of  the  Report  to  give  the  judgment  alone. 

Dauncey,  and  Wetherell,  were  of  counsel  for  the  plaintiff'. 
Martin,  Clarke,  and  Dowdeswell,  for  the  defendants. 

[610]  Such  of  the  barons  as  were  now  present  *  delivered  their  opinions  seriatim. 
Wood,  Baron.  The  case  of  Ifund  and  Shepherd  now  stands  for  judgment.  And  I 
am  sorry  to  say,  that  in  this,  as  in  most  others  involving  the  same  point,  1  am  compelled 
to  differ  from  the  rest  of  the  Court  ;  and  that  arises  from  my  notion  of  the  principle 
of  law  on  which  I  judge  this  sort  of  case,  differing  most  materially  from  those  formed 
by  the  rest  of  the  Court,  and  on  which  their  judgment  proceeds. 

The  principle  on  which  I  go  in  all  these  cases  is  this  : — That  wheie  for  a  length  of 
time,  as  far  back  as  living  memory  goes,  there  has  been  a  modus,  or  an  ancient  com- 
position paid  in  lieu  of  tithes,  it  is  to  be  presumed  that  it  had  a  legal  origin. — Upon 
this  principle  Courts  of  law  proceed,  and  I  myself  see  no  good  reason  why  Courts  of 
ec|uity,  when  they  are  deciding  on  a  legal  question,  should  not  adopt  the  same  rules : 
they  are  rules,  I  am  sure,  founded  on  public  convenience,  and  if  adopted  and  adhered 
to,  would  prevent  a  vast  deal  of  litigation  in  causes  of  this  description. 

Another  rule  is  this  :  that  where  it  appears  upon  the  whole  of  an  answei',  and  from 
the  evidence  to  support  that  answer,  that  there  is  a  good  defence  ;  [611]  although 
the  answer  may  not  be  drawn  so  precisely  and  formally,  or  technically,  as  it  ought  to 
be,  that  defence  ought  to  prevail :  these  are  the  two  principles  on  which  I  judge 
this  case. 

I  will  now  state  what  it  is  The  bill  was  filed  by  the  plaintiff,  as  rector  of  the 
parish  of  Langley,  or  Church  Langley,  in  the  county  of  Derby,  against  four  persons, 
to  reeover  the  tithes  of  a  certain  district  in  that  parish,  called  Meynell  Langley,  con- 
sisting of  about  1000  acres  of  land.  His  title  is,  that  he  is  rector,  and  therefore  he 
has  nothing  more  to  do  than  to  prove  that  he  is  rector.  The  defendants,  by  way  of 
defence,  deny  that  he  is  entitled  to  tithes  in  kind,  because,  they  say,  "  there  has  been 
a  composition  real,  and  they  doul)t  not  to  prove,  that  long  before  the  reign  of  her 
Majesty  Queen  Elizabeth,  a  certain  close  or  parcel  of  land,  now  divided  into  four  parts 
or  closes,  commonly  called  or  known  by  the  name  of  Snapes,  l.ying  within  the  district 
or  division  of  the  parish  called  Meynell  Langley,  and  containing  by  estimation  32  acres, 
and  a  horse-gate  or  horse-grass,  or  the  privilege  of  keeping  or  depastuiing  a  horse 
throughout  or  at  all  times  of  the  year,  in  a  parcel  of  land  within  the  said  district  or 
division  of  the  parish  called  the  Park,  was  given  or  set  out  by  the  persons  who  were 
then  seized  of  those  premises,  to  the  rector,  in  lieu  of  tithes  :  and  that  the  close  and 
horse  weie  then  duly  conveyed  to  the  then  rector  of  the  parish,  in  due  form  of  law ; 
and  that  no  tithes  whatsoever,  either  great  or  small,  have  since  been  paid."  So  that 
by  this  first  [612]  answer  they  set  up  a  composition  made  before  the  reign  of  Queen 
Elizabeth. 

In  the  second  answer — for  the  bill  is  amended  for  some  purpose  or  other,  and  there 
is  a  second  answer  put  in  by  the  defendant,  on  the  bill  having  been  so  amended  to 
interiogate  them  as  to  whether  they  had  any  composition  deed  in  their  custodv,  or 
not — They  say,  "  that  they  have  no  such  composition  deed  in  their  custody,  but  that 

*  The  Chief  Baron  was  absent,  from  ill  health,  and  Mr.  Baron  Richards  had  pro- 
ceeded on  the  circuit.  It  appears,  however,  from  what  fell  from  Mr.  Baron  Crraham 
in  delivering  his  judgment,  that  they  concurred  with  him. 
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they  liiive  liecii  iiiforiiicil,  and  Ijclieve  it  to  be  true,  that  a  grual  iiumher  of  ancient 
doeuments,  deeds,  writings,  and  other  instruments  relating  to  the  possessions  of  the 
churches  within  the  diocese  of  Litchfield  and  Coventry,  were  destroyed  during  the 
time  of  the  civil  wars,  and  that  many  evidences  and  writings  which  ought  to  be  found 
in  that  cathedral  have  been  lost  or  destroyed  ; " — and  then  they  go  on  to  state  farther, 
what  they  had  not  done  in  the  former  answer.  "  That  it  appears  from  a  terrier  of 
the  parish  of  Langlcy,  exhibited  in  the  year  1612,  which  appears  to  have  been  signed 
by  Thomas  White,  the  rector  of  the  pai-ish,  and  l)y  the  churchwardens  of  the  parish, 
and  divers  other  persons,  that  the  close  called  the  Little  Snapes,  and  the  horse-gate  in 
the  parish,  had  been  accepted  by  the  predecessors  of  the  said  Thomas  White  in  lieu 
and  recompense  of  Meynell  Langley  tithes,  and  that  the  same  had  been  continued 
time  out  of  mind  by  way  of  composition."  Now  some  stress  may  be  laid  upon  the 
words  ''by  way  of  composition  ;"  but  "liy  way  of  composition,"  certainly  may  mean 
a  modus,  for  there  is  no  diHer-[613]-ence  that  I  know  of  between  a  composition  real, 
and  a  modus,  except  that  one  is  made  within  the  time  of  legal  memory,  and  that  the 
other  is  before  the  time  of  legal  memory  ;  and  they  ma^  both  l)e  called  compositions. 
Then  they  state,  that  it  appears  by  that  tender  that  such  composition  had  been  con- 
tinued time  out  of  mind  :  and  that  must  mean  from  time  immemorial ;  for  that  is  the 
legal  sense  and  meaning  of  the  words  time  out  of  mind. 

Then  they  go  on  to  say,  that  "it  appears  from  divers  other  terriers,  and  particu- 
larly by  a  terrier  exhibited  of  the  year  1701,  that  the  whole  of  the  lands  in  Meynell 
J^angluy  were  exempted  from  the  payment  of  tithes,  and,  they  believe,  that  no  tithes 
in  kind,  arising  out  of  this  division,  have  ever  been  paid  to,  or  received  by,  the  com- 
plainant or  any  of  his  predecessors,  I'ectoi's  of  the  parish  of  Church  Ijangley,  from  the 
time  whereof  the  memory  of  man  is  not  to  the  contrary  : " — now  those  are  strict  legal 
terms  of  prescription  of  custom  ; — "and  that  all  the  lands  within  the  said  district  are, 
and  from  the  time  aforesaid,  have  been,  by  prescription  or  otherwise,  legally  exempted 
or  discharged  from  the  payment  of  all  manner  of  tithes: — but  although  it  alleges  "or 
otherwise,"  yet  it  alleges,  that  "from  the  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  it  has  been  exempted,"  and  that  therefore  does  not  vary  it : — "  and  that 
the  rectors  of  the  same  parish  for  the  time  licing  have,  from  the  time  aforesaid,"  (that 
is,  from  time  immemorial,)  "held  and  enjoyiid  the  said  close  or  closes  called  tlic  Little 
Snapes,  and  the  said  horse-gate,  in  lieu  [614]  and  full  satisfaction  of  all  tithes,  Ijoth 
great  and  small,  yearly  arising  within  that  district."  So  that,  thus  fai',  it  appears 
most  luidoubtedly  to  be  a  defence  founded  upon  immemoriality.  Then  there  are  some 
words  afterwards  which  ma}'  pei'haps  icipiire  to  be  explained  ;  l)eeause,  they  say,  that 
they  have  not,  owing,  as  they  believe,  to  the  ancient  documents,  evidences,  and  writings 
formerly  in  the  registry  of  the  Cathedral  Church  of  Litchfield  having  been  lost  or 
destroyed  as  aforesaid,  been  as  yet  able  to  find  that  deed  of  comjwsition. 

Upon  this  bill  and  answers,  depositions  have  been  taken,  and  by  those  depositions 
this  case  which  is  insisted  on,  on  the  part  of  the  defendants,  has  been  fully  proved. 
It  has  been  i)roved  that  in  the  year  IGlii  there  was  this  teirier,  which  was  signed  by 
the  rcctoi'  of  that  day,  and  was  written  three  or  four  years  aftei'  the  reign  of  (.^)ucen 
Elizabeth  ;  and  they  speak  of  it  as  of  time  out  of  mind,  so  that  there  is  no  doubt 
that  it  existed  before  that  time  :  and  if  .we  cai'ry  it  liack  to  10  years,  or  some  distant 
period,  so  as  to  give  it  an  origin  before  that  time,  why  may  we  not  go  as  far  l)a(tk  as 
the  lime  of  llichard  1.  '.  The}'  have  also  proved  other  tciT-iers,  which  mention  the  same 
tiling.  There  is  some  little  variation  as  to  the  quantity  of  the  Snapes,  but  thai  cannot 
make  any  difi'erence,  because  they  arc  defined  by  name.  They  have  also  proved  by 
their  evidence  that  this  horse  grass  is  rented  by  the  owner  of  the  park,  who  pays  a 
sum  of  money  foi'  it.  So  that  a  case  of  an  immemorial  modus  or  composition  has  been 
dearly  made  out  in  evidence,  as  it  is  asscrteil  by  the  answers. 

[615]  Now,  there  aie  two  (juestions  arising  upon  this:  Kiist,  whether  this  is  a 
composition  leal  !  and  on  that,  I  think,  there  c.vn  be  no  doubt;  but,  however,  it  is 
said  that  a  composition  real  eainiot  be  proved  unl(^ss  yon  pr'oduce  tlu^  deed,  or  give 
evidence  of  its  existence.  With  respect  to  that  point,  I  have  already  gixen  my  opinion 
very  fully  in  the  case  of  Iknmtl  v.  Nealr  (Wightw.  .'i'J't),  anil  therefore  it  will  be 
unnecessary  to  repeat  it.  I  still  continue  of  the  same  oi)inion  :  and  insist  that  on  all 
principli's  of  law  anil  juslien  a  cnm]K)sition  deed  ought  to  lie  presumed  from  length  of 
usage  and  enjoyment;  but  I  will  not  go  into  that,  because  it  is  sutlicienl  to  refer  to 
Mr.  Wightwick's  book,  where  1  find  my  opinion  given  very  fully. 
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The  earliest  case  is  that  of  Rohiuson  v.  Ajipldon  (G\v.  1101),  which  was  somebody's 
niaiuiscript  case,  (whose  I  cannot  tell,)  but  it  is  quite  loose,  and  seems  to  have  arisen 
without  any  argument.  It  has,  however,  been  implicitly  followed  ever  since.  But 
before  that  time,  I  find  a  case  in  which  Lord  Hardwicke  sent  a  composition  real  to  be 
tried  when  there  was  no  evidence  of  any  deed,  or  any  thing  like  it,  as  it  appears  to 
me.  I  allude  to  the  case  of  The  j-lrchbishojj  of  York  v.  Hayier  and  Slapleton,  which  is  to 
be  found  in  2  Atkins,  136,  and  2  Gwillym,  772.  That  was  a  bill  tiled  by  the  Arch- 
bishop of  Yoik  against  Dr.  Hayter  and  Sir  Miles  Stapleton  for  an  account  of  tithes, 
and  to  establish  the  custom  of  setting  out  the  corn  in  stooks  or  stacks.  Several  ques- 
tions arose  in  the  course  of  the  cause  :  one  of  those  questions  was  upon  a  right  of 
exemption  claimed  of  all  the  lands  that  had  belonged  to  the  [616]  dissolved  monastery 
of  St.  Mary,  in  the  neighbourhood  of  York.  Then  there  was  another  question  as  to 
the  composition  real  for  Main  Meadow  of  about  200  acres,  in  which  it  was  insisted 
that  five  acres,  called  Tithe  Acres,  were  set  apart  in  lieu  of  tithes  for  the  rest.  And 
as  to  that  an  issue  was  dii'ected,  though  there  appears  to  have  been  no  deed  of  com- 
position, or  any  thing  of  that  sort  produced  in  evidence  in  that  case,  to  establish  that 
real  composition  ;  and  yet  my  Lord  Hardwicke  says, — The  first  issue  must  be  as  to 
the  manner  and  method  of  tithing  :  the  second  issue,  as  to  the  exemption  :  and  he 
directs  a  third  issue,  as  to  the  real  composition.  Now,  there  was  nothing  in  that  case 
to  establish  that  composition,  but  the  evidence  of  usage,  and  no  objection  was  taken 
on  that  ground.  At  that  time  of  day  it  never  occurred  to  that  great  judge,  who  was 
a  judge  both  of  law  and  equity,  that  usage  would  not  be  evidence  of  a  real  composi- 
tion. Twenty  years  after  came  Robinson  v.  Appleton,  which  has  been  followed  ever 
since  ;  but  I  prote.st  against  that  case  altogether.  That  decision  however  is  not  one 
which  we  are  particularly  called  on  to  consider  upon  this  occasion.  My  position  is, 
that  upon  this  answer,  and  upon  the  evidence,  a  decree  ought  to  be  made  in  favour  of 
the  defendant,  or  that  an  issue  ought  to  be  directed  to  give  him  an  opportunity  of 
tiying  this  immemorial  composition  ;  for  I  conceive  that  the  second  answer  has  put  it 
on  that  footing.  It  was  so  considered  by  the  counsel  in  argument,  and  evidence  has 
been  read  to  it ;  or  otherwise,  in  reading  that  evidence,  if  it  does  not  apply,  we  have 
lost  a  good  deal  of  time,  and  wh}'  should  we  hear  such  e\idence  if  it  were  a  case 
wherein  we  ought  [617]  not  to  admit  it  ?  I  however  consider  that  it  was  right  to 
admit  the  evidence,  and  for  that  purpose. 

Now,  in  order  to  prove  the  position  which  I  set  out  with, — that  where  it  appears, 
upon  the  whole  of  a  case,  that  there  is  a  good  defence,  that  defence  ought  to  prevail, 
although  it  may  not  have  been  formally  and  technically  put  on  the  record, — I  shall 
refer  to  some  of  the  cases  to  be  found  in  the  books  which  warrant  me  in  maintaining 
that  in  this  case  (though  there  may  be  something  in  the  first  answer  which  seems  to 
confine  the  usage  within  the  time  of  legal  memory,)  yet  if  the  evidence  is  fairly  set 
out,  and  that  proves  it  to  be  an  immemorial  composition,  an  issue  ought  to  go  to  try 
whether  it  is  such  an  immemorial  composition  or  not,  if  the  rector  chooses  to  try  it. 

Of  the  authorities  I  will  mention  the  first,  is  the  case  of  ydtki/ns  v.  Lord  H'illoughby 
de  Broke  (4  Gw.  1412).  In  that  case,  it  was  set  up  that  there  was  an  immemorial 
payment  due  and  payable  by  the  owners  or  occupiers  of  certain  lands  by  way  of 
modus  or  composition.  It  was  contended  by  the  counsel  for  the  plaintifl"  that  the 
modus  was  not  set  forth  with  sufficient  certainty  ;  for  it  was  pleaded  as  a  modus  or 
composition,  whereas  the  claim  of  exemption  set  up,  being  against  common  right,  must 
be  aceuiately  defined  :  With  respect  to  the  first  objection,  the  Chief  Baron  say.s,  "To 
the  modus  set  up  in  this  case,  several  objections  ha-\e  been  taken  ;  first,  it  has  been 
argued,  that  it  is  not  laid  with  sufficient  [618]  certainty  to  found  a  decree,  and  if  this 
were  a  bill  to  establish  these  moduses,  that  might  be  the  ease,  but  in  an  answer  such 
strictness  is  not  requisite,  if  it  appears  that  there  is  a  good  defence,  tliat  is  sufficient." 
So  here,  I  say,  it  does  not  appear  that  there  is  a  good  defence,  and  therefore  that  is 
sufficient,  just  as  much  in  this  case  as  it  was  in  the  case  of  Atkyns  v.  Lord  Willoughby 
de  Broke. 

Another  case,  in  which  I  find  the  same  doctrine,  is  <S'//»//  v.  Baker  (4  Gw.  1430). 
In  that  case  there  was  a  bill  filed  to  establish  the  rector's  right  to  tithes,  and  for  an 
account :  the  defence  was  a  prescription  de  non  decimando  in  a  que  estate,  as  to  two- 
thirds  possession  by  the  lord  of  the  manor,  under  an  apparent  title,  by  various  con- 
veyances, &c.  stated  by  the  answer,  from  37  Henry  VIII.  of  the  lands,  with  tithes 
generally,  or  two-thirds  specifically,   with  e\-idence  of  reputation  and  notice  to  the 
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plaiiititi',  wliii  had  piucliased  the  advowsoii  and  was  lessee  of  the  tithes.  So  that  that 
was  pleailed  as  an  exemption  with  lespeet  to  two-thirds  of  the  tithes.  Now  it  turned 
out  upon  the  evidenee  that  it  was  not  an  exemption  ;  that  so  far  from  it,  it  was  a  pro- 
portion of  two-thirds  of  the  tithes  that  the  defendant  was  entitled  to  ;  and  see  what 
the  Court  .say  upon  that  subjeet  when  the  objection  is  taken.  The  Court  states, 
"  that  the  defence  is  very  fairly  to  be  collected  from  the  answer.  The  person  who 
drew  it,  if  he  knew  what  a  plea  was,  did  not  mean  to  put  in  a  plea  of  prescription 
against  the  demand  of  the  [619]  tithe.s.  That  plea,  not  only  in  substance  but  in  the 
manner  in  which  this  is  expressed,  'or  by  other  lawful  ways  or  means,'  would  be 
clearly  bad.  It  is  (juite  impossible  it  could  have  stood  :  ho  could  not  appi'ehend  he 
was  drawing  a  plea.  But  the  answer  has  very  fairly  set  out  all  the  facts  which  con- 
stitute the  defence,  and  put  tlie  plaiutifi's  in  possession  of  all  the  case  he  is  to  meet, 
and  it  is  no  matter  how  it  is  argued  in  the  answer." 

Now  apply  that  to  the  present  case  :  do  not  the  defendants  in  this  case  fairly  set 
out  all  the  facts  which  constitute  the  defence  ?  And  they  give  evidence  to  pro\e  them. 
They  produce  the  terrier  of  16 12,  reciting  this  to  be  an  immemorial  composition  :  they 
state  that  there  are  terriers  subsequent  to  that  which  recognize  it  also  ;  they  state 
that  the  horse  grass  has  been  occupied  by  the  owner  of  the  land,  he  paying  a  rent  for 
it.  All  that  is  stated  and  ])roved.  Then  is  there  not  a  full  and  fair  defence  stated, 
so  that  the  plaintiff' caiuiot  be  surprised?  The  evidenee  fully  establishes  the  ease  as 
stated,  and  when  it  is  fully  proved,  what  does  it  matter  if  it  should  be  incorrectly 
stated  in  point  of  time  of  commencement?  A  defendant  is  not  to  be  confined  to 
time.  You  state  your  whole  case,  and  put  the  plaintiff  in  possession  of  that  case; 
how  does  it  signify  that  it  is  a.scribed  to  a  wrong  origin  when  he  might  have  ascribed 
it  to  a  better]  You  must  undoulitedly  put  the  plaintiff  in  possession  of  all  the  ca.se 
he  is  to  meet ;  but  having  done  so,  it  is  no  matter  how  it  is  argued  in  the  answer. 

But  'u\  later  days  there  has  been  another  case,  in  [620]  which  I  had  the  honour 
of  giving  my  opinion,  that  is  the  case  of  Clarke  v.  I'orler  (Hil.  T.  48  Geo.  3). 

That  was  a  bill  filed  by  the  vicar  of  (ireat  Waltham,  who  claimed  the  small  tithes: 
the  defendant.  Porter,  was  the  occupier  of  a  farm  which  belonged  to  the  President 
and  Governor  of  Guy's  Hospital,  in  that  parish.  The  defendants  claimed  to  be  exempt, 
on  the  ground  that  those  lands  had  belonged  to  the  dissolved  priory  of  Leighs.  That 
was  the  defence  set  up ;  but  that  turned  out  not  to  be  the  precise  exemption  ;  for  it 
appeared,  that  in  point  of  fact  those  lands  had  never  been  parcel  of  the  possessions 
of  Leighs  priory,  but  had  belonged  to  Littlcy  chapel,  a  free  chapel,  given  by  the 
statute  of  Edw.  \'I.  to  the  Crown,  from  whence  the  title  was  derived  by  the  Hospital; 
and  the  Solicitor  (ieneral,  who  was  for  the  defendant  in  that  case,  said  he  was  ready 
to  admit  that  the  answer  was  drawn  on  a  mistaken  view  of  the  question  ;  but  taking 
the  answer  to  have  been  drawn  on  a  mist;iken  view  of  the  question,  that  they 
were  misled  in  supposing  the  lands  to  have  belonged  to  Leighs  priory  :  yet  if  they 
should  appear  to  have  been  exempt  as  part  of  a  freu  chapel,  why  (he  asked)  is  the 
flefenclant  to  be  deprived  of  the  benefit  of  it !  as  whether  it  belonged  to  Leighs  priorj' 
or  not  was  perfectly  immaterial,  foi-  they  had  an  opjKirtunity  of  negativing  that. 

It  was  contended,  on  the  other  hand,  that  as  the  defendants  had  b}'  their  answer 
put  their  defence  on  a  title  which  supposed  the  tithes  to  have  been  paicel  of  the 
possessions  of  the  ])riory  of  Leighs,  and  which  [621]  was  fully  negatived  by  the 
evidence,  the  Court  ought  to  decree  against  the  defcnd.uits.  But  the  Court  were  of 
a  contrary  oj)inion.  They  said  that  they  ought  to  look  at  the  whole  case,  and  see 
whether  the  plaintili's  title,  as  vicar,  was  made  out ;  and  they  directed  that  the 
jjlaintifi'  might  have  an  issue  to  try  his  title  as  vicar,  if  he  plea.sed  ;  which  at  first  he 
declined,  but  afterwards  he  took  an  issue  and  failed  on  the  trial. 

Now  these,  in  my  mind,  are  strong  authorities  to  shew  that  you  ought  not  to 
look  minutely  and  stiictly  to  these  pleadings,  but  to  say  whether  there  is  in  substance 
a  good  defence  :  and  if  upon  the  whole  case,  as  it  tiuns  out  liefore  the  Court,  y(Ui  see 
that  although  thcie  ))e  tio  existing  ])roof  of  a  deed  of  composition,  there  is  still  proof 
of  inniicmorial  non-payment,  the  party  ought  to  have  the  benefit  of  it.  Therefore,  I 
am  of  opinion,  that  the  defendants  are  entitled  to  an  issue  to  try  whether  this  is  an 
immemorial  composition  or  not*. 

*  Vide  ante,  vol.  i.  p.  236,  Prevost  v.  Benetl ;  and  the  note,  &  Bullen  v.  Milcliel, 
vol.  ii.  Sno.     Et  vide  Benmll  v.  SkeJJivglon,  vol.  i\-.  1 1.!. 
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Gkaham,  Baron.  My  leHnied  brother  Wood  has  very  truly  stated,  that  in  this 
ease  there  is  a  diflereuce  of  opinion  among  the  judges;  and  undoubtedly  I  do  not 
mean  to  say  that  this  is  not  one  of  those  cases  which,  amongst  the  several  which  we 
have  before  u.s,  have  more  than  all  the  rest  justified  the  time  which  the  Court  have 
taken,  to  make  up  [622]  their  minds  upon  the  subject ;  and  I  am  very  free  to  say, 
that  in  the  opinion  which  I  have  formed  upon  the  present  occasion  I  have  come  to 
the  conclusion  which  has  determined  my  decision,  with  a  considerable  fiuctuation  of 
opinion  in  the  course  of  my  en(iuiries  upon  it  :  but  upon  the  fullest  consideration  that 
I  can  give  to  the  subject,  it  really  does  appear  to  me,  that  upon  the  present  occasion 
the  defence  put  upon  this  record  camiot  be  sustained. 

The  bill  has  been  stated,  and  the  circumstances.  It  was  filed  for  the  tithes  of 
a  very  large  district  of  this  parish  of  Church  Langlev,  which  is  divided  into  two 
districts  ;  and  that  is  met  by  a  claim  of  exemption  from  the  payment  of  tithes  by  the 
defendant,  as  set  forth  in  his  answer.  Now  the  short  ground  of  my  opinion  is  this, — 
that  taking  the  original  answer  and  the  answer  to  the  amended  bill  together,  the 
defendant  has  substantially,  and  in  strict  language,  put  his  defence  upon  the  single 
ground  of  a  composition  real ;  and  I  think  that,  under  the  circumstances  of  this  case, 
the  Court  might  run  the  risk  of  doing  very  great  injury  to  the  party  plaintift'  in  the 
pi'esent  cause,  if  it  were  to  give  that  defence  any  other  shape  ;  for  that  it  is  which 
forms  the  difRculty  in  this  case, — whether  the  Court  is  to  step  in  to  aid  the  defen- 
dant upon  the  present  occasion  or  not.  Now  1  state,  that,  substantially,  it  appeal's 
to  me,  on  reading  these  two  answers,  that  the  defendant  rests — (and  he  probal)ly  had 
very  fair  ground  to  rest  upon  it  from  the  persuasion,  founded  on  the  tradition  in  the 
parish)  —  upon  an  exemption  under  a  composition  within  time  of  memory.  It  is 
impossil)le  to  construe  [623]  it  otherwise,  and  I  will  not  take  up  the  time  of  the 
Court  in  canvassing  the  language  of  the  answer.  My  learned  brother  Wood  admits 
that  in  the  first  answer  the  defence  is  put  on  the  ground  of  a  composition  real.  No 
man  can  read  it,  and  particularly  that  part  where  he  saj's,  that  "  long  before  the  time 
of  Elizabeth,  &c."  without  seeing  that  he  speaks  with  a  marked  distinction  between 
the  period  within  the  time  of  memory  and  the  period  antecedent;  and  when  he  talks 
of  long  before  the  time  of  queen  Elizabeth,  he  means  antecedent  to  the  date  of  the 
13th  of  Elizabeth  :  his  allusion  to  that  period  marks  hs  clear  intention  to  stand  on 
that  ground.  Then  the  defendant  says  that  he  is  informed,  and  he  verily  believes, 
that  at  a  period  within  time  of  memory  a  composition  did  take  place  ; — that  in  con- 
sideration of  a  certain  portion  of  land,  at  that  time  of  day  consisting  of  16a.  or  there- 
abouts, and  a  hor.se-t;ate,  the  proprietors  of  lands  in  Meynell  Langley  were  exempted 
from  the  payment  of  tithes, — thus  calling  it  a  composition  in  terms.  This  is  the 
nature  of  his  original  defence  ;  and  notwithstanding  the  words  of  the  terriei',  which 
he  rests  on  in  his  answer,  he  does  not  affect  to  misunderstand  the  expression  of  time 
out  of  mind  as  applicable  to  a  time  antecedent  to  the  reign  of  Richard  I.  :  he  considered 
that  terrier,  when  he  says  that  it  has  been  continued  by  compo.sition  time  out  of  mind, 
as  referring  to  a  period  only  that  would  overreach  the  1.3th  Elizabeth. 

The  great  question  is,  whether  he  has  receded  from  that  defence,  and  really  and 
distinctly  in  [624]  terms,  as  he  is  bound  to  do,  abandoned  that  defence.  There  is  one 
ditiiculty,  that  in  that  view  we  must  understand  him  to  say  that  he  believes  it  was  a 
composition  real  within  time  of  legal  memory  ;  and  that  in  his  amended  answer  he 
believes  it  was  before, — that  is  something  of  an  objection  ;  but  taking  this  as  it  stands 
on  the  first  defence,  it  introduces  but  a  few  words  on  the  subject  of  composition  real. 

Our  dift'erence  of  opinion  is  such  as  would  make  it  extremely  unbecoming  to  argue 
the  question  of  the  composition  real  being  supported  or  not  supported,  with  hostility, 
or  an  adverse  turn  of  mind  ;  but  my  opinion  rests  not  on  the  authority  of  Uohiiuon  v. 
Appleton,  nor  the  con\iction  of  every  lawyer  I  ha\e  talked  with  only,  but  on  plain 
sense  :  and  notwithstanding  that  case  which  is  alluded  to,  of  Lord  Hardwicke's,  (the 
particular  circumstances  of  which  we  do  not  know,)  it  may  not  unfairly  be  presumed 
that  Loid  Haidwicke,  who  had  not  been  so  conversant  as  other  eminent  persons  with 
the  practice  in  such  cases,  might  have  done  what  Lord  Mansfield  did, — misapply  the 
doctrine  of  the  acquiescence  in  tithes  by  length  of  time,  in  the  case  of  the  chuich, 
overlooking  the  plain  distinction  grounded  on  the  maxim  nullum  tempus  occurrit 
ecclesiai.  That  is  not  only  the  acknowledged  maxim  now,  but  when  it  was  suggested, 
and  was  the  subject  of  consideration  in  the  legislature,  with  a  \  iew  to  shorten  the  time 
with  respect  to  the  clergy,  and  prescribe  some  limit  of  time  as  applicable  to  them;  I 
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lemember  uii  ;i<linir;il)ie  S[)eeuh  Ijuuig  iii;ulc  by  Mr.  Skiuiicr,  atlerwiiids  Lord  [625] 
Chief  Riroii,  wlui  inipros-stMl  the  House  with  the  daiigei'  and  impropriety  of  so  doing; 
and  the  danger  and  impropriety  of  doing  it  would  undoubtedly  be  extremely  great, 
because,  if  you  were  allowed  to  support  a  defence  of  composition  real  by  parol  evidence 
of  usage,  so  as  to  change  it  into  a  modus,  it  is  perfectly  clear  that  no  man  in  his  senses 
would  ever  plead  a  modus  ;  because,  by  pleading  at  once  a  composition  real,  accoiding 
to  my  leained  brother  Wood,  a  defendant  would  have  the  advantage  of  non-usage,  and 
he  would  thus  get  rid  of  the  objection  as  to  rankuess  on  all  occasions.  Not  only  so, 
but  we  should  make  every  modus  a  composition  real,  and  thus  e.xpuuge  the  doctrine 
of  moduses  from  the  book.s.  But  it  does  more,  because  so  many  years  have  elapsed 
since  the  13th  Elizal)eth,  we  could  not  tell,  fiom  a  non-payment  of  200  years,  whether 
the  composition  were  before  or  since  the  time  of  Elizabeth,  and  we  should  be  giving 
validity  to  alienations  of  church  property  on  the  ground  of  prescription  ;  for  the  period 
of  the  13th  Elizabeth  will  be  just  so  far  remote  as  to  permit  a  defendant  to  set  up 
composition  without  those  instruments  which  the  law  constantly  requires  to  be  given 
in  evidence  to  suppoit  such  a  defence.  You  would  presume  it  on  usage  of  100  years  ; 
and  iu  all  the  lesser  possessions  of  the  church,  where  poverty  exists,  and  a  frequent 
succession  of  incumijcnts  takes  place,  these  compositions  would  be  set  up  on  all 
occasions.  Therefore,  the  distinction,  I  think,  is  wise  and  sound,  and  I  shall  never  be 
induced  to  recede  from  that  opinion  which  I  have  always  held  on  these  questions,  and 
in  which  1  am  confirmed  [626]  on  the  present  occasion  hy  the  high  authority  of  the 
Lord  Chief  Baron,  and  my  absent  brother  Richards. 

Then  it  brings  us  to  this  consideration, — What  is  the  real  and  true  defence  which 
this  defendant  has  been  advised  to  make  ?  I  am  sorry  if  there  is  a  better,  as  if  he 
could  have  said,  1  believe  that  the  render  of  this  equivalent  has  existed  from  time 
immemorial,  that  he  has  not  done  so  ;  for  if  he  had  said  so,  I  should  ])cihaps  have 
conceived  that  probably  the  evidence  might  apply  ;  but  he  has  laken  his  own  choice, 
and  stated  it  to  be  a  composition  real,  and  wc  are  to  conclude  from  that,  that  he  is 
governed  by  a  tradition  in  the  parish,  and  on  that  he  accordingly  founds  the  sttitcment 
in  his  answer.  It  must  be  taken  that  the  tenants  and  theii'  landlords  knew  perfectly 
well,  and  had  it  handed  down  to  them,  that  it  was  a  composition  made  .some  time 
shortly  before  the  reign  of  Ci'uecn  Elizabeth,  and  they  even  profess  to  make  a  search, 
in  the  repositories  for  documents  of  this  sort,  trusting  that  they  shall  tlnd  them.  This 
being  the  shape  of  the  case,  how  does  the  amcnilment  put  it  f  And  now  let  us  see 
whai.  the  defendant  can  fairly  l)e  understood  to  mean,  and  whether  he  does  seriously 
mean  to  put  his  case  on  an  innncmoiial  modus  ;  because,  if  he  does  not  mean  to  do  it, 
it  is  an  act  of  injustice  in  the  Court  to  say,  we  will  suggest  a  ground  for  you  that  you 
arc  not  aware  of;  because  it  would  be  sending  the  case  to  a  jury  with  a  prejudice. 
If,  indeed,  they  had  distinctly  done  so  in  the  amended  answei',  I  will  admit  that  perhaps 
the  circumstances  of  this  [627]  case  might  have  justified  their  expecting  that  sonic 
fui'ther  enquiry  should  be  instituted.  But  let  us  see  what  the  language  of  this  answer 
so  amended  is,  and  whether  in  a  court  of  justice  wc  are  bound  to  put  a  strained  and 
forced  sense  upon  it,  and  one  which  he  has  not  chosen  to  do  himself.  Now  the 
amended  bill,  I  presume,  from  the  nature  of  the  answer,  had  only  interrogated  more 
particularly  as  to  this  supposed  instrument  which  had  been  alleged  to  have  been 
placed  in  the  dcpositoiies  of  Litchticld,  and  had  been  lost  in  the  general  ruin  and 
dovasliilion  of  papers  in  the  time  of  the  civil  trouljles  in  this  country,  'i'he  plaintill's 
wished  to  know  more  of  the  nature  and  particulars  of  that  instnnncut,  which  was 
])rofessed  to  be  forthcoming  ;  and  the  answer  to  that  is,  that  the  defendant  again 
repeats  the  former  part  of  his  case  with  respect  to  the  Sirapes,  and  asserts  that  a 
compositioir  deed  once  existed  and  is  now  lost;  and  it  may  be  that  he  thought  so  ; 
l)Ul  so  little  does  he  give  up  the  idea  of  its  not  existing  at  this  lime,  that  he  says, 
that  though  it  is  not  in  his  power  to  produce  it,  he  believes  the  plaintitV  has  possession 
of  it,  for  he  says  it  is  in  the  power  or  po.ssession  of  the  complainarrt.  The  words  of 
the  answer  are:  "arrd  these  defendant's  firrther-  .say  they  have  been  informed,  anil 
believe  it  to  be  true,  that  a  great  rurmber  of  ancient  doeirrrrerrts  " — [for-  what  prrrpose 
is  this  introduced,  urrlcss  it  is  to  shew  a  grouird  why  the  l-'orrrt  shorrld  stop  in  to  aid 
them  urrder-  the  loss  of  an  iristrirmerrt  which  they  carrnot  produce  (j — "  that  a  gr-eat 
rrumber  of  arrcierrt  documerrts,  deeds,  vvritirrgs,  iVc.  \.c..  irr[628]  slrumerrls  relating  to 
the  possessions  of  the  chirrehcs  within  the  diocese  of  Litchliulrl  and  Coventry,  were 
destroyed  durini;  the  time  of  the  civil   w.irs,  and   that   many  evidences  and  wi-itiiig8 
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which  weie  pieviously  to  be  lound  in  the  registry  of  the  cathedral  church  of  Litchfield 
have  been  lost  or  destroyed  :  but  these  defendants  " — [now  observe,  they  do  not  set 
out  by  saying  that  they  believe  that  from  time  immemorial  this  composition  had 
existed  ;  but  they  give  us  merely  the  contents  of  the  terrier  of  161  "2] — but  these 
defendants  say,  that  it  ajjpears  from  a  terrier  of  the  said  parish  of  Langley,  in  the 
year  1612,  and  which  appears  to  have  been  signed  by  Thomas  White,  the  rector  of 
the  said  parish,  and  by  the  churchwardens  of  the  said  parish,  and  divers  other  persons, 
that  the  said  close  called  the  Little  Snapes,  and  the  horse-gate  in  the  Park,  had  been 
accepted  by  the  predecessors  of  the  said  Thomas  White,  in  lieu  and  recompence  of 
Meynell  Langley  tithes,  and  that  the  same  had  been  continued  time  out  of  mind  by 
way  of  composition." — They  give  you  merely  what  this  terrier  consists  of ;  there  is 
no  allegation,  and  no  assertion  on  the  part  of  the  defendant  that  he  believes  this  was 
continued  by  way  of  composition  from  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary  ;  but  he  saj'S  only  that  this  terrier  was  signed  by  Thomas  White,  the 
rector  of  the  said  parish,  and  liy  the  churchwardens  of  the  said  parish  and  divers 
other  persons  :  by  which  it  appears  that  the  Little  Snapes  [629]  and  the  horse-gate 
were  accepted  in  lieu  of  tithes.  Xow  we  come  to  that  which  is  to  be  construed  into 
an  assertion,  that  this  has  been  an  immemorial  composition  : — "  And  these  defendants 
say,  they  verily  believe  that  no  tithes  in  kind  yearly  arising  within  the  district  or 
division  of  the  parish  called  Meynell  Langley,  have  ever  been  paid  to  or  received  by 
the  complainant,  or  by  any  of  his  predecessors,  rectors  of  the  said  parish  of  Church 
Langley,  from  time  whereof  the  memory  of  man  is  not  to  the  contrar}'."  Now  I 
admit  that  that  is  an  allegation  that  he  believes  no  tithes  in  kind  have  been  paid  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary  ;  but  that  is  not  what  he 
is  called  on  to  assert,  because  what  he  says  is  consistent  with  the  terrier, — that  there 
have  been  from  time  immemorial,  compositions, — and  he  may  therefore  say  very 
truly  that  he  believes  no  tithes  were  ever  paid  :  and  I  believe  that  that  is  the  history 
of  the  parish,  and  I  cannot  say  but  that  with  respect  to  the  terrier  there  is  something 
like  evidence  that  these  compositions  were  continued  from  time  to  time  ;  but  that 
they  must  be  shewn  to  have  been  invariable  to  give  them  the  efl'ect  of  a  modus. 

In  the  year  1612,  the  number  of  acres  of  the  Snapes  was  sixteen — (I  do  not  rest 
on  it  as  a  strong  circumstance,  but  it  marks  that  there  was  in  fact  a  variation  in  the 
arrangements  of  the  composition  from  time  to  time  so  as  to  defeat  its  operation  as  a 
modus,) — and  in  1682  they  turn  out  to  be  thirty-two  :  now  that  goes  in  a  great 
measure  to  shew  the  [630]  uncertainty  of  this  kind  of  language,  and  that  it  does  not 
come  to  the  point, — that  he  believes  this  has  been  a  payment  from  the  time  whereof 
the  memory  of  man  is  not  to  the  contrary  :  for  there  might  have  been  nevertheless, 
and  perhaps  there  had  been,  compositions  from  the  earliest  time.  But  the  defendant 
says  that  all  the  lands  are,  and  from  the  time  aforesaid  have  been,  by  prescription  or 
otherwise,  legally  exempted  or  discharged  from  the  payment  of  all  manner  of  tithes : 
what  are  we  to  understand  bj'  that  case  ?  I  understand  him  not  to  have  abandoned 
his  resort  to  this  composition  real,  which  he  has  not  yet  found ;  there  is  therefore  no 
allegation  that  he  lielieves  that  they  were,  from  time  immemorial,  exempt  by  prescription 
as  the  law  of  moduses  requires  ;  but  he  means  to  annex  that  composition  pleaded  in 
the  first  answer,  and  which  he  does  not  abandon,  to  the  defence  set  up  in  the  second 
answer.  But  at  the  next  period  he  says,  he  does  not  doubt  that  he  shall  be  able  to 
prove  this  composition.  Now  we  must  expect  a  distinct  allegation  in  these  cases,  and 
I  would  ask  a  plain  question, — Could  this  man,  at  the  time  when  he  concluded  his 
amended  answer  with  a  profession  of  an  expectation  to  find  this  instrument,  expect 
to  be  told,  j'ou  have  put  your  defence  on  a  totally  different  ground  I  You  have  said 
it  was  an  immemorial  exemption,  and  therefore  you  are  defeating  your  own  claim, 
because  you  allege  it  at  the  same  time  to  be  a  composition  of  the  1st  or  2d  of  Elizabeth. 
It  is  going  a  great  deal  too  far  to  say  that  that  is  the  ground  [631]  of  the  defence  he 
makes,  and  it  is  not  to  be  permitted  him  so  to  shift  his  ground.  This  is  not  one  of 
those  instances  where  a  man  has  mistaken  his  case  from  the  beginning.  Where  we 
see,  upon  the  proper  documents,  that  a  man  has  really  mistaken  his  ground  of  exemp- 
tion, the  Court  will,  in  aid  of  ignorance  or  mistake,  substitute  one  defence  for  another ; 
but  the  Court  will  not  suffer  a  man  to  put  two  defences,  I  will  not  say  diametrically 
opposite,  but  at  least  very  different,  and  certainly  quite  inconsistent,  on  the  same 
record,  to  take  his  chance  of  the  alternative, — that  if  the  Court  should  be  of  opinion 
that  he  has  not  a  composition,  he  may  still  call  it  a  modus.     That,  accoi'ding  to  my 
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idea,  oiigliL  iicvor  to  bu  ;ulniitlcil.  If  one  only  puts  tlio  case  in  thi.s  way  :  Suppose 
the  (lefeiidaiit  had  tiled  a  bill  and  praj'cd  for  the  establishment  of  this  i)aynieiit,  or 
rather  this  eonimutation  of  the  Snapes,  and  he  had  prayed  it  might  be  establisbed  as 
a  composition  real,  or  as  a  modus,  I  presume  that  would  not  be  sustained.  I  am  pretty 
clear,  and  I  say  it  with  some  boldness,  but  sul)ject  to  correction  of  higher  authority, 
that  if  a  man  was  to  declare  on  the  presumption  of  such  a  right,  it  would  not  do  to 
say,  I  was  exempt  before  the  time  of  Queen  Elizabeth  ;  or,  I  am  entitled  by  immemorial 
nsage ;  that  would  be  a  demurral)le  declaration.  But  the  principal  ground  is  sulj- 
stantially  this,  he  has  put  the  case  on  the  footing  of  a  composition  real  alone  ;  if, 
therefore,  we  are  of  opijiion  that  there  are  not  those  traces  to  establish  thi.s  composition 
real,  the  bill  in  the  pi-esent  case,  without  prejudice  to  another  case  now  stand-[632]- 
ing  for  judgment,  must  be  maintained.  The  answer  is  double,  manifold,  and  uncertain. 
It  is  not  tiled  upon  the  only  ground  it  could  succeed  upon.  Thci'efore  I  think  there 
must  be  a  decree  for  the  tithes  of  such  titheablc  matters  (I  need  not  go  into  a  detail 
of  them)  as  are  admitted  to  have  been  in  the  possession  of  the  defendants,  and  in 
that  opinion  I  have  the  concurrence  of  my  absent  brothers. 
Decree  for  the  plaintiH'  (without  costs). 

End  of  the  Sittings  after  Hilary  Term. 
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[1]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Easter  Term,  57  George  III. 

Memoranda. 

Ill  the  preceding  vacation,  the  Kight  Hon.  Sir  Alexander  Thomson,  kiit.  late  Lord 
Chief  Baron  of  this  Court,  died  at  Bath  : 

Sir  Richard  Richards,  knt.  one  of  the  Barons  of  the  Court,  having  been  appointed 
to  succeed  him,  took  his  seat,  as  Lord  Chief  Baron,  on  the  first  day  of  term. 

Ill  the  early  part  of  the  term,  Sir  William  Garrow,  knt.  resigned  the  office  of  His 
Majesty's  Attorney  General ;  and,  having  been  called  to  the  [2]  degree  of  the  Coif, 
was  appointed  one  of  the  Puisne  Barons  of  this  Court,  supplying  the  vacancy  caused 
by  the  promotion  of  Sir  Richard  Richards.     His  rings  bore  the  device  of  "'  Fas  &  Jura." 

On  the  promotion  of  Sir  William  Garrow,  Sir  Samuel  Shepherd,  knt.  late  Solicitor 
General,  was  appointed  to  succeed  him  as  His  Majesty's  Attorne}'  General ; 

And  the  office  of  Solicitor  General  was  supplied  by  the  appointment  of  Robert 
Gifford,  esq.  towards  the  end  of  the  term,  who  was  in  consequence  some  time  after- 
wards knighted. 

[5]  HoMAN  AND  Another  r.  Moore  and  Wife,  Miller,  Maling,  Hunter,  and 
Grant.  Friday,  25th  .April  1817. — A  lessee  proceeded  against  by  ejectment, 
and  who  has  received  notice  from  a  claimant  disputing  his  landlord's  title,  not  to 
pay  him  any  more  rent;  and  has  been  threatened  with  a  distress  by  his  landlord 
if  he  does  not; — cannot  sustain  an  injunction  in  Equity  to  restrain  either  the 
ejectment  or  the  distress ;  for  he  is  not  permitted  by  such  means  to  bring  his 
landlord's  title  into  dispute. 

Martin,  and  Wakefield,  shewed  cause  on  the  merits,  against  the  order  nisi  for 
dissolving  the  injunction  which  had  been  obtained  in  this  case,  to  restrain  the  defen- 
dants Maling  and  Grant  from  proceeding  in  actions  of  ejectment  commenced  against 
the  plaintiti's ; — and  defendants  Moore  and  Wife  and  Miller,  from  distraining  for  rent, 
until  a  dispute  as  to  the  title  of  the  plaintiffs'  lessor,  should  be  decided. 

The  plaintiffs'  bill  stated,  in  substance, — that  in  the  year  1805  certain  persons, 
from  whom  the  defendants  Moore  and  Wife,  and  Miller,  derived  title,  fraudulently 
pretending  to  be  seised  in  fee  of  the  premises,  let  them  to  plaintiti's  for  a  term  of 
twenty-one  years; — that  in  July  1814  they  received  a  notice  from  the  defendants 
Maling,  and  Hunter  (since  dead)  and  Grant,  trustees  of  Maling,  claiming  title  to  the 
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jjrumisfs,  uililiL'sscd  Lo  thcni  us  tho  tenants  in  pussessiini,  requiring  tlioni  to  give  up 
the  possession  ut  the  end  of  the  year,  and  in  the  mean  time  not  to  pay  any  rent  to 
any  other  person  ;  that  Mooro  and  Miller  had  refused  to  indemnify  them  against 
the  payment  of  rent  to  them,  and  threatened  to  distrain  for  arrears ;  and  that  the 
defendants  Hunter  and  Grant  had  commenced  actions  of  ejectment  to  recover  the 
possession  :  and  therefore  plaintiffs  prayed,  &c. 

[6]  The  answer  of  Maling  and  Grant  stated,  that  in  September  1707  a  former 
proprictoi'  of  the  premises  demised  them  for  a  term  of  ninety-nine  years  to  Richard 
Frankwell,  and  that  defendants  Moore,  Wife,  and  Miller,  got  into  possession  of  the 
said  ])remiscs  under  the  said  Fi'ankwell,  before  the  year  1806,  when  the  said  term 
expired,  and  still  contiiuiwl  in  such  possession  ;  that  plaintifl'  Maling  became  seised 
of  a  cei't-iiin  share  in  the  said  premises  :  and  denied  that  ]\Ioore  and  Wife  and  Miller 
had  any  right  or  title  to  the  said  premises,  except  through  the  said  Frankwell,  and 
by  holding  over  after  the  expiration  of  the  said  term  ;  believing  it  to  be  true  that  a 
fraud  had  been  practised  on  the  plaintiHs. 

The  answer  of  Moore  and  Wife  and  Miller  denied  fraud  ;  and  alleged,  that  com- 
plainants well  knew  their  title  to  and  interest  in  the  premises,  at  the  time  when  the 
lease  was  made  ;  and  denied  altogeth^-r  the  title  of  Maling  and  Grant,  and  the  right 
of  the  foi'iner  to  convey  to  the  latter,  claiming  for  themselves  an  absolute  interest  in 
the  said  premises  from  long  and  uninterrupted  possession  of  themselves  and  those 
under  whom  they  claimed  :  and  admitted  their  intention  to  distrain. 

Under  these  circumstances,  it  was  submitted  as  cause,  that  the  right  of  the  defen- 
dants Moore  and  Wife,  and  Miller,  had  ceased,  and  therefore  the  plaintitl's  were  entitleil 
to  pray  that  the  injunction  as  to  payment  of  the  rents,  might  be  continued,  till  [7] 
the  title  had  been  tried  at  law  by  the  result  of  the  ejectments  pending. 

[Richards,  Chief  Baron.     On  what  equity  ?      They  are  your  landlords.] 

It  is  shewn  that  they  have  ceased  to  be  landlords,  for  the  term  has  expired  ;  and 
that  a  gross  fraud  was  practised  by  those  under  whom  they  derive  title,  in  letting  the 
premises  for  a  term  beyond  their  own  right  of  |)ossession. 

Richards,  Chief  B;iron.  Still  they  ai-e  the  plaintid's'  landlords  ;  and  the  tenants 
cannot  be  relieved  in  this  way,  even  if  they  have  demised  to  them  premises  which 
they  had  no  right  to  let.     They  caiuiot  so  l)ring  their  landlords'  title  nito  dispute. 

Danncey,  and  Roots,  contra. 

I'er  Curiam.     Injunction  dissolved. 

[8J  lIoDDEK  ('.  Watts  and  Otheks.  Saturday,  26th  April  1S17.— Plea  of  account 
stated  and  settled,  to  a  bill  for  an  account,  must  be  supported  by  averments 
shewing  an  actual  (though  not  final)  settlement,  as  fi'om  security  being  given  for 
the  balance,  and  that  all  vouchers  ha\'e  been  delivered  up. — Nor  is  it  sutlicient 
that  the  last  fact  is  stated  in  a  schedule  of  the  statement  of  the  account  referred 
to  by  the  answer,  without  a  positive  averment  nf  it  in  the  plea. 

To  this  bill,  f(jr  an  account  to  be  taken  of  all  monies,  bills,  iVc.  and  of  all  dealings 
between  the  parties,  and,  on  settlement  thereof,  for  delivering  u|)  of  all  bills  of 
exchange,  notes,  &c.  of  the  plaintili'  in  the  hands  of  the  defendants,  iVc.  and  for  an 
injunction  of  all  actions  at  law  in  the  mean  time, —stilting,  that  no  fair  or  correct 
account,  or  any  account  whatsoever,  with  [)ropei'  rests  or  balances,  had  been  delivered, 
and  that  a  considerable  balance  was,  in  fact,  (luo  to  ])laintiii':  — 

The  defend.ints  pleaded  in  bar, — as  to  such  part  as  sought  the  account  of  any 
monies,  bills,  notes,  and  other  securities  and  ell'eets,  reeeivc<l  by  defendants  |)revious 
to  the  17th  May  1815,  in  the  way  of  their  trade  or  dealings  as  Itankeis,  from  com- 
plainant, and  of  the  manner  in  which  they  had  been  disposed  of ; — That  on  thai  day 
they  made  up,  sUited,  and  settled  an  account  in  writing  of  all  dealings,  &c.  previous 
thereto,  whereby  it  appeared  that  there  was  then  a  balance  of  OS.'jI.  due  from  com- 
plainant lo  defendants  ; — and  that  the  .said  comiilainanl,  after  examining  (together 
with  his  solicitor)  the  said  staled  account,  and  every  particular  thereof,  and  all  the 
books,  vouchers,  an<l  accounts  of  tiie  said  banking-house  or  Hini  relating  thereto,  so 
far  as  he  or  his  attorney  thought  ])roper, — did  appi'ove  and  allow  of  the  said  accoinit ; 
— and  that  the  said  account  was  [9]  stated  and  settled  as  in  a  .schedule  annexed, 
which,  iVc.  ; — and  that  the  accoiuit  was  a  true  and  just  one,  according  to  their  know- 
ledge and  belief:  all  which  matters  and  things  touching  the  said  stilted  accounts,  ami 
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the  approval  and  allowance  of  the  same  by  complainant,  defendant  did  aver  to  be 
true,  and  were  ready  and  willing  to  prove,  &c.  and  therefore  pleaded  such  stated 
account  in  bar,  &c.  And  (not  waiving,  &c.)  as  to  so  much  of  the  bill  as  sought  an 
account  or  discovery  of  any  dealings,  itc.  before  the  25th  August  1810,  that  defendants 
made  up,  stated,  and  settled  an  account  in  writing  of  all  dealings,  &c.  previous,  &c. 
whereby  it  appeared  that  there  was  a  balance  of  4191.  19s.  9d.  in  favour  of  defendants, 
which  was,  after  examination  by  complainant,  approved,  allowed,  and  subscribed  by 
him  ;  and  that  he  gave  the  defendants,  as  a  security  for  the  balance  thereby  appearing 
to  be  due,  his  promissory  note  for  the  same,  dated  25th  August  1810,  (referring  to 
schedule  for  the  account);  at  the  foot  of  which  was  this  memorandum: — "1810, 
Aug.  25.  Settled  the  above  account,  (errors  excepted,)  when  all  deeds,  papers  and 
vouchers  were  delivered  by  Messrs.  Watts  to  Mr.  Hodden"  (Signed  by  Watts, 
Hoddei',  and  AVatts,  junior.)  Averred  it  to  be  a  true  and  just  account,  according  to 
the  knowledge  and  belief  of  the  defendant,  and  that  all  matters  and  things  touching 
said  account,  and  the  approval  and  allowance  thereof,  were  true,  as  he  was  ready  to 
prove  :  therefore,  &c.  judgment,  &c. 

Wingfield,  and  Tinney,  in  support  of  the  plea,  [10]  siibmitted,  that  it  was  a  com- 
plete bar  to  the  plaintiff's  bill,  and  contained  every  necessary  averment  to  meet  the 
general  charges  made.  And  they  cited  the  case  of  Drew  v.  Power  (1  Sch.  and  Lef. 
Kep.  192),  as  an  authority  that  the  Court  would  not  open  a  settled  account,  where  a 
security  had  been  taken  on  the  foot  of  it. 

Martin,  and  Williams,  contr,\,  contended  that  the  pleas  were  bad,  because  they  did 
not  shew  that  there  had  been  a  settlement  of  the  accounts  by  distinct  and  positive 
averments,  but  left  it  to  be  collected  from  the  other  averments  by  inference  and 
intendment ; — that  it  did  not  appear,  by  the  first  plea,  that  the  vouchers  had  been 
delivered  up,  or  that  security  had  been  given  for  the  Vjalance.  The  second,  which 
was  a  little  more  formal,  stated  a  note  being  given,  and  had  referred  to  the  schedule, 
where  it  was  stated  that  all  vouchers  had  been  delivered  ;  but  still  there  was  no 
positive  averment  in  the  pleas  of  that  fact,  as  was  indispen.sable  And,  admitting 
that  the  account  need  not  be  shewn  to  be  final,  yet  something  like  an  actual  settle- 
ment of  it  should  be  shewn,  and  averred  in  terms. 

The  Court  ordered  both  pleas  to  stand  as  a  part  of  the  answer,  with  liberty  for 
the  plaintiff  to  except. 

Pleas  disallowed. 

[11]  Rex  (in  Aid  of  Horn)  v.  Scott  and  Another,  Assignees  of  Watts. 
Saturday,  26th  April  1817. — It  is  not  matter  of  conclusion  to  the  country,  that 
the  proceedings  which  have  been  had  are  not  conformable  to  or  authorized  by 
the  usage  and  practice  of  the  Court:  for  evidence  of  such  usage  is  not  admissible 
on  that  issue. 

CaiT  now  moved  in  arrest  of  judgment,  or  that  a  new  trial  might  be  granted  in 
this  case,  which  had  been  tried  before" the  Lord  Chief  Baron  at  the  last  sittings. 

The  defendants  having  craved  oyer  of  the  Inquisition,  &c.  had  pleaded  to  the 
Extent  which  had  been  issued,— that  Watts  at  the  time  of  the  extent  was  a  trader 
within,  &c. ; — that  he  was  duly  declared  a  bankrupt  on  the  9th  of  January  ; — that 
an  assignment  was  executed  of  all  his  estate  and  effects  to  the  defendants  ;  that  the 
prosecutor  of  the  extent  being  so  indebted  to  his  Majesty,  as  in  the  said  inquisition 
on  the  said  commission  is  mentioned,  did  therefoi-e,  to  wit,  on  the  7th  December,  &c. 
in  order  to  oppress  the  said  David  (the  bankrupt,)  and  to  obtain  an  undue  preference 
over  the  said  other  ci'editors  of  the  said  bankrupt,  and  to  deprive  them  of  the  pay- 
ment of  their  just  debts,  fraudulently,  and  without  the  consent  of  his  said  Majesty's 
Attorney  General,  procure  the  said  commission  to  issue,  for  the  purpo.se  of  placing 
their  said  debt  to  his  said  Majesty  on  record,  and  did  then  and  there  fraudulently, 
and  without  such  consent,  cause  the  said  inquisition  to  be  taken  on  the  said  commis- 
sion ;  and  did  then  and  there  fraudulently,  and  without  consent  as  aforesaid,  procure 
the  said  extent  to  [12]  issue  against  them,  (the  prosecutors,)  and  the  said  inquisition 
to  be  taken  thereon,  and  the  said  delit,  so  due  from  the  said  banki-upt  and  Sarah 
Kippon,  as  in  the  said  writ  of  extent  against  them  mentioned,  to  be  seized  into  his 
said  Majesty's  hands  :  and  did  then  and'there  fraudulently,  and  without  such  consent 
as  aforesaid,  cause  the  said  writ  of  extent  to  issue  .against  him  the  said  bankiiipt,  and 
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.Siiruli  liip]joi),  and  the  said  hull  or  hold  of  the  said  ship  or  vessel  to  be  taken  and 
seized  under  the  said  last  mentioned  writ  of  extent, — parati  sunt  verificare, — where- 
fore they  prayed  judgment  if,  <fec.  Keplication,  protestando,  &c.  &c.  Yet  the  said 
Attorney  General,  on  behalf  of  his  said  Majesty,  for  replication  in  this  behalf,  says, 
that  the  said  commission,  inquisition,  extent,  and  proceedings  thereon,  were  severally 
procured,  had  anil  taken  by  the  said  prosecutor,  according  to  the  usage,  course  and 
practice  of  his  said  Majesty's  Court  of  Exchequer ;  and  the  said  last-mentioned  pro- 
ceedings were  issued,  had  and  taken  under  the  authority  of  the  same  Court,  and  of 
the  Barons  there  :  and  at  the  several  times  of  issuing,  having  and  taking  of  such  pro- 
ceedings, the  said  prosecutor  was  so  as  aforesaid  indebted  to  his  said  Majesty  ;  and 
the  said  David  and  Sarah  were,  at  the  several  times  aforesaid,  indebted  to  the  said 
prosecutor,  iVc.  &c.  (and  finally  traversing  all  the  other  allegations  in  the  pica.) 
Kejoindcr,  traversing  that  the  said  commission,  inquisition,  extent,  and  proceedings 
thereon,  were  procured,  had  and  taken  according  to  the  usage,  course  and  practice  of 
the  said  Court,  in  manner  and  form,  &c. — concluding  to  the  country. — Similiter. 

[13]  On  the  trial,  the  Lord  Chief  Baron  refused  to  receive  evidence  of  the 
irregularity  of  the  proceeding,  and  of  the  usual  and  necessary  course  being,  that  the 
consent  of  the  Attorney  General  should  be  obtained  to  authorize  and  sanction  it : 
ruling,  that  that  was  not  a  question  for  the  jury  but  the  Court ;  and  a  verdict  was 
given  against  the  defendant. 

On  making  the  present  motion,  it  was  stated  that  the  defendant  was  prepared 
to  shew  the  origin  of  the  practice  of  issuing  extents  without  the  consent  of  the 
Attorney  General ;  and  that  it  had  never  been  done  till  within  the  last  twenty-five 
years.  And  the  question  on  the  record  was  whether,  by  the  usage  of  the  Court, 
the  consent  of  the  Attorney  General  was  necessary  to  found  the  proceeding. 

But  the  Court  were  of  opinion,  that  a  question  of  regularity  of  practice  was  not  a 
matter  to  be  put  in  issue  on  the  record.  As  well  (observed  Mi:  Baron  Wood)  might 
a  defendant,  in  an  action  on  a  judgment,  plead  that  that  judgment  had  been  irregularly 
obtained.  The  only  mode  by  which  such  a  ijucstion  can  he  brought  on,  is  by  special 
motion. 

Rule  refused. 

[14]  Ad.\.m.s  r.  Evans,  Clerk.  Friday,  25tli  April  1817.— Where  an  occupier  of 
lands  is  plaintifr  in  an  issue  directed  by  this  Court  to  try  a  modus  :  and  proves 
on  the  tiial  that  the  defendant  (the  vicar)  and  his  predecessors  have  not  received 
tithe  of  hay  within  a  certain  township,  cither  in  kind  or  sub  modo,  within  living 
mcnioiy  :  and  that  the  vicar  and  his  predecessors  have  been  in  possession  of  a 
piece  of  meadow  within  the  satnc  township,  said  in  some  of  the  teiriers  produced, 
to  have  been  given  in  lieu  of  tithe  hay:  and  no  evidence  is  adduced  to  rebut 
such  a  case  on  the  part  of  the  defendant ; — if  the  jury  find  for  the  defendant, 
under  the  direction  of  the  Judge,  "that  they  must  be  .satisfied  from  the  evidence 
that  the  defendant  and  his  predecessors  have  held  the  meadow  in  lieu  of  tithes 
from  before  the  commencement  of  legal  memory," — it  is  not  ground  f(jr  a  new  trial. 

This  was  an  issue,  directed  by  the  Court  of  Exchequer  to  try  a  modus,  which  was 
the  defence  set  up  by  the  plaintitl'  (at  law)  to  a  l)ill  tiled  by  the  defendant,  (who  was 
vicar  of  Knyton  in  Shi-o])shir(',) — foi-  the  tithes  of  hay  aiising  from  lands  in  the  town- 
ship of  Wickey,  in  the  vicarage  and  |>arish  of  Ruyton.  The  answer  admitted  the 
vicar's  title  to  all  tithes  exce])t  hay,  in  Wickey  ;  and  as  to  that,  ])leading  (the  modus,) 
for  that  from  time  whereof,  &c.  the  vicar  of  the  said  vicarage  and  jiarish  cinu'ch  has 
held,  ifec.  a  certain  piece  of  land,  coTitaining  about  two  acres,  within  the  said  townshi[) 
of  Wickey,  and  has  t;ikon  and  enjoyed  the  profits  thereof  in  lieu  of  and  as  a  modus 
for  all  the  tithe  of  hay  atid  clover-grass  arising,  &i;  witiiin  the  said  township  of 
Wickey.  On  the  healing  of  the  cause  in  the  Court  of  lv|uity,  certjiiii  terriers,  which 
had  been  admitted,  were  read,  datcil  in  i(il2,  \(')\):i,  I ()'.»?<,  JTOl  ;  and  scver.al  others 
more  recent,  from  172()  to  1805.  The  first  teriier  (of  i(J12)  made  no  mention  of  any 
substitution  in  lieu  of  tithes:  hut  one  of  the  items  of  the  vicar's  riglits  noticed  iheicin, 
was  one  meadow  in  the  township  of  Wykie  in  the  .said  parish,  containing  half  an  acre, 
lying,  .Vc.  The  next  terrier  (of  l(ii):i)  mentioned,  [15]  amongst  many  other  things, 
one  meadow  at  Wikcy  given  in  lieu  of  tilhe  hay.  So  also  that  of  ifi'.tS.  That  of 
1/01    I'jjlcil    it   one   inclosed    piece,   given   in  lieu  of   tithe   h:iy.       That  of    171S   s.iid 
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nothing  of  any  close  or  meadow,  but  enumerated,  amongst  the  other  souices  ot  the 
vicar's  proKts,  eveiy  tenth  cock  of  hay,  when  made  ;  the  like  of  clover.  The  terrier 
of  172fi,  which  contained  the  fullest  description  of  the  vicarial  rights,  contained  the 
following  item  : — "  There belongeth  to  the  vicar  all  tithe  of  hay  and  clover  throughout 
the  whole  parish,  except  the  township  of  Wikey,  who  refuse  to  pay  it  in  kind,  and  is 
therefore  now  contested  by  law."  In  the  ne.xt  terrier  produced,  (of  1733,)  which  was 
also  full  and  particular,  was  this  item  : — "  There  belongeth  to  the  vicar  all  tithe  hay 
and  clover  throughout  the  whole  parish,  except  the  township  of  Wikey."  And  all 
the  subsequent  terriers,  amounting  to  a  consideiuble  number,  contained  the  same 
exception  in  favour  of  Wickey. 

These  terriers  having  been  read,  the  Court  inquired  what  answer  the  vicar's  counsel 
could  give  to  them ;  when,  after  reading  the  answers  of  two  witnesses  (Crisp  and 
Ireland)  to  the  second  and  third  interrogatories,  in  which  they  deposed,  that  the  vicar 
was  reputed  to  be  entitled  to  tithes  of  hay  within  the  said  vicarage, —  the  Court  said, 
that  the}' could  not  make  a  decree  in  favour  of  the  vicar  on  such  evidence,  in  opposition 
to  the  terriers,  but  must  dismiss  the  bill  with  costs  :  and  the  counsel  for  the  vicar 
then  claimed  a  right  to  have  an  issue,  which  was  ordered. 

[16]  Dauncey,  and  Benyon,  for  the  plaintifl",  in  equity. 

Fonblanque,  and  Conrtenay,  for  the  defendant. 

On  the  trial  of  the  issue,  in  addition  to  the  above  terriers,  it  was  proved  that  no 
tithe  of  hay  had  ever  been  paid  in  kind,  in  Wickey,  within  living  memory,  and  that 
some  old  people,  deceased,  had  been  heard  to  say,  that  the  meadow  in  A¥ykie  had  been 
given  to  the  vicar  in  lieu  of  it.  But  the  learned  Judge  (Abbott)  before  whom  the 
cause  was  tried  at  Shrewsbuiy,  at  the  last  assizes,  directed  the  Jury, — that  proof  of 
no  tithe  having  ever  been  rendered  in  kind  within  living  memory,  was  not  alone 
sufficient  to  sustain  the  plaintill's  case  ; — that  further  proof  was  necessary  to  entitle 
him  to  succeed  on  this  issue,  which  was  that  the  alleged  compensation  had  been 
enjoyed  immemorially  ;  which  word  did  not  mean  beyond  what  time  memor)'  could 
carry  it,  but  beyond  legal  memoiy,  which  was  a  period  of  600  years ; — and  that  as  to 
the  terriers  it  was  to  be  remarked,  that  the  first,  and  oldest,  did  not  speak  of  the 
meadow  having  been  given  in  lieu  of  tithe  of  hay,  but  merely  enumerated  it  amongst 
the  vicar's  possessions ;  and  his  Lordship  observed,  that  it  was  impossible  that  that 
terrier  should  have  been  silent  on  that  fact  if  it  were  so,  and  he  added,  that  the  word 
used  in  the  terriers  was  "given,"  which  was  also  matter  of  observation,  as  implying 
something  modern. 

On  that  direction  the  Jury  found  a  verdict  for  the  vicar,  (the  defendant  at  law). 

[17]  A  rule  had  been  obtained,  to  shew  cause  why  there  should  not  be  a  new 
trial  granted,  on  the  ground  of  a  mis-direction,  by  which  the  jury  had  been  led,  at 
least,  to  consider  that  the  plain  tifT  ought  to  have  carried  his  proof  beyond  the  common 
prima  facie  case ;  which,  it  was  submitted,  it  was  not  incumbent  on  him  to  do. 

Richards,  Baron,  having  read  the  report  of  the  learned  Judge ;  wherein  his  Lord- 
ship explained,  that  the  cause  being  tried  by  a  common  Jury,  his  object  was  merely 
to  guard  them  from  the  vulgar  error,  that  immemoriality  meant  merely  time  beyond 
living  memory,  whereas  it  in  fact  meant  legal  memoiy,  which  went  as  far  back  as  the 
reign  of  Richard  II.  and  that  they  must  be  satisfied  that  the  defendant  and  his 
predecessors  had  enjoyed  the  meadow  for  so  long  a  time,  or  they  must  find  a  verdict 
for  him, 

Dauncey,  and  Taunton,  W.  E.  shewed  cause ;  submitting,  that  the  onus  lay 
entirely  on  the  plaintifT  at  law  ;  and  that  as  he  had  failed  in  satisfying  the  Juiy,  under 
the  direction  of  the  Judge,  who  had  not  expre.s.sed  disapprobation,  the  verdict  ought 
to  stand. 

Fonblanque,  Jervis,  Courtenay,  and  Puller,  in  support  of  the  rule,  pressed  the 
arguments  used  on  the  former  occasion,  and  contended,  that  the  direction  as  to  the 
meaning  of  legal  memory,  ought  to  have  been  carried  further,  and  so  explained,  as 
that  the  Jury  might  not  have  supposed  that  the  plaintiff'  was  actually  to  prove  the 
defendant's  predecessor's  to  have  been  in  possession  500  years  ago.  And  [18]  they 
also  submitted  that  too  much  stress  was  laid  on  the  language  of  the  terriers,  as 
importing  that  the  vicar  had  become  possessed  of  the  meadow  within  legal  memory. 

Richards,  Chief  Baron.  This  is  an  application  of  rather  a  singular  nature.  At 
first  the  motion  was  put  on  the  ground  of  a  mis-direction  ;  now  it  is  admitted  that  the 
law  was  coi'rectly  stated,  but  it  is  contended  that  the  direction  was  not  sufiiciently 
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explained,  whereby  the  Juiy  were  misled  (His  I.ordshi])  tumineiitcd  on  the  terms 
of  the  direction  with  .ipprobation,  and  then  went  through  all  the  terriers,  observing, 
that  the  remark  made  on  the  fii'st  terrier  was  obvious,  and  that  it  went  far  to  destroy 
the  presumption  of  a  modus.)  On  the  whole,  (continued  his  Lordship,)  I  think  the 
Jury  would  have  been  much  more  misled  if  they  had  found  a  verdict,  on  this  evidence, 
for  the  plaintiff;  for  as  to  the  non-paj'ment  of  the  tithes  alone,  that  would  be  of  no 
weight  when  the  proof  of  the  equivalent  fails. 

Graham,  Baron.  This  was  originally  a  proper  question  for  a  Jury,  and  1  think 
that  thev  have  not  diawn  a  false  conclusion.  This  motion  was  not  made  on  the  ground 
of  its  being  a  verdict  against  evidence  ;  and  the  direction  of  the  learned  Judge  I  think 
quite  unexceptionable,  in  explaining  to  the  Jury  that  the  term  immemorial  signified 
beyond  legal  memory, — a  more  remote  period  than  beyond  living  memory. 

[19]  Wood,  Baron,  could  not  concur.  (His  Lordship  stated  the  issue.)  I  admit 
that  the  burthen  of  proof  lay  on  the  plaintiff,  that  the  substitution  was  immemorial. 
There  is  no  plea  or  allegation  that  this  was  a  composition,  therefore  we  have  nothing 
to  do  with  that.  I  hold  that  there  is  no  difference  in  the  mode  of  proof  of  a  modus, 
or  any  other  prescription  pleaded.  Now  what  was  the  proof  in  this  case?  It  is  not 
pretended  that  tithes  have  ever  been  paid  for  this  township  within  the  memory  of 
man  ;  and  had  this  been  the  case  of  ecclesiastical  persons,  who  alone  may  prescribe  in 
non  decimando,  this  would  undoubtedly  have  been  sufficient,  unless  rebutted  by  other 
evidence. 

Then  this  meadow  is  stated  to  have  been  given  to  the  vicar  as  an  equivalent ;  and 
what  proof  is  there  that  it  has  not  been  enjoyed  from  time  immemorial  1  That  it  has 
been  enjoyed  from  1612,  there  can  be  no  doubt.  The  terrier  does  not  say,  "in  lieu  of 
tithes,"  it  is  true  :  but  if  it  had  not  been  given  in  lieu  of  tithe  of  hay,  is  it  probable 
that  the  clergy  would  at  that  time  have  abandoned  their  rights?  In  1701,  however, 
there  is  a  ten-ier  which  expres.ses  that  it  was  given  in  lieu  of  tithe  hay,  and  surely 
that,  at  least,  is  good  evidence.  As  to  the  word  given,  on  which  a  stress  has  been 
laid,  there  could  have  been  no  other  used.  The  word  given  does  not  necessarily 
inipoit  any  thing  modern  ;  and  the  subsequent  teri'iers  are  declaratory  of  the  founda- 
tion of  the  gift.  The  dispute  mentioned  in  the  terrier  of  1726,  could  only  be  as  to 
whether  the  [20]  land  was  held  in  lieu  of  tithes  or  not ;  and  of  course  the  origin  of 
the  gift  might  have  been  a.scertained,  if  it  weie  even  then  a  recent  gift,  but  the  result 
of  that  suit  was,  that  the  vicar  gave  it  up.  All  the  other  terriers  have  the  same 
declaration,  of  the  meadow  being  held  in  lieu  of  tithes  from  thence  down  to  the  time 
of  filing  this  bill. 

The  nature  of  a  prescription  (and  so  it  is  described  by  Lord  Coke)  is  this : — By 
proving  usage  as  far  back  as  living  memory  can  reach,  the  opposite  party  is  called  on 
to  rebut  the  presum[)tion  arising  from  it  by  contradictory  evidence  :  that  is  what  we 
call  establishing  a  pi'ima  facie  case  ;  but  it  is  nevertheless  actual  proof,  as  far  as  it 
goes,  and  must  be  answered.  I  should  be  sorry  to  say  any  thing  in  disapprobation  of 
the  leained  Judge's  direction,  whose  abilities  we  all  well  know  ;  but  he  must  have 
been  misunderstood  by  the  Juiy,  who  must  have  thought  that  positive  proof  was 
necessary,  to  shew  that  the  origin  of  the  gift  was  600  years  old,  and  it  is  that  which 
should  have  been  explained  to  them. 

As  to  reputation,  that  is  not  essential  or  necessary  to  support  a  pi'cscription. 
Reputation  is  certainly  a  strong  circumstance  of  confirmation,  but  a  prescription  may 
be  well  proved  without.  I5ut  in  fact  there  is  evidence  of  leputation  here  ;  for  some 
of  the  witnesses  say,  that  they  have  hoard  from  old  people  that  the  meadow  was  held 
in  lieu  of  titlies.  If  ihcv  h;id  .said  more  it  would  have  been  sus|)icious.  There  was 
therefore  more  evidence  tlian  is  neces-[21]saiy,  to  piove  that  this  was  not  a  modern 
gift;  and  I  am  of  ojiinion,  that  the  case  ought  to  undeigo  another  investigation,  but 
which  of  course  will  not  now  lie  ordered 
Kule  discharged, 

[23]  29th  April. 
The  Lord  Chief  Baron  .sat  apart  from  the   rest  of  the  Court  in  I  he  Kxeheinicr 
Chamber  this  day,  for  the  tirst  time,  under  the  late  Act  of  I'.irliamcut. 
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Phelips,  Esq.  v.  Barrett.  (Demurrer.)  Friday,  2d  May  1817. — A  sherift"  is  not 
authorized  by  the  2.3d  H.  VI.  cap.  10,  to  let  out  of  custody  on  bail,  a  defendant 
taken  under  an  attachment,  issuing  out  of  Courts  of  law  for  non-payment  of  costs, 
because  such  a  process  is  in  the  nature  of,  and  in  effect,  an  execution. — Plea  to  an 
action  of  debt,  on  such  a  bail-bond, — that  it  was  given  to  the  sheriff'  under  such 
circumstances,  held  good  on  general  demurrer. 

[Commented  on,  Lewis  v.  Morland,  1818,  2  B.  &  Aid.  6.3.] 

The  plaintiff  declared  in  debt  on  bond.  Plea,  (setting  out  the  bond  on  Oyer,  which 
was  in  fact  a  bail-bond  given  bj^  one  Thomas  Dunster,  and  three  persons  his  sureties, 
(of  whom  the  defendant  was  one,)  to  the  plaintiff  as  sheriff  of  the  county  of  Somerset, 
in  the  sum  of  471.  4s.  (dated  15  May  1815,)  conditioned  for  the  appearance  of  the 
principal  (Dunster)  before  the  Barons,  Arc.  on  the  morrow,  &c.  to  answer  his  Majesty 
concerning  divers  trespasses,  contempts,  and  offences  by  him  lately  done  and  com- 
mitted,)— onerari  non,  because  before  the  sealing,  &c.  a  certain  writ  of  our  said  Lord 
the  King,  called  an  attachment,  was  sued  and  prosecuted  out  of  the  said  Court  before 
the  Barons,  &c.  directed  to  the  sheriff  of  Somersetshire,  by  which  he  was  commanded 
to  attach  the  saifl  Dunster  and  John  Doe,  by  their  bodies,  wheresoever,  &c.  and  them 
safely  keep,  so  that  he  might  have  them  before  the  Barons,  &c.  on  the  morrow  of  the 
Holy  Trinity  then  next  coming,  to  answei'  our  said  Lord  the  King  concerning  divers 
trespasses,  contempts,  and  [24]  offences  b)'  them  lately  done  and  committed  ;  and  that 
the  said  sheiiff  should  have  then  there  that  writ,  which  writ  was  endorsed  as  follows: 
"By  rule  of  Court  made  the  12th  day  of  April  1815,  in  a  cause,  Blinman  and  Another 
against  Dunatm;  for  non- payment  of  231.  12s.  with  costs  of  attachment;"  which  said 
writ,  so  endorsed  as  aforesaid,  being  an  attachment  for  a  contempt  for  non-payment 
of  the  said  costs  endorsed  on  the  said  writ,  was  aftei'wards,  Ac.  deli\'ered  to,  &c.  (the 
said  sheriff;) — that  the  said  Dunster  was  thereon  arrested  by  the  sheriff,  and  that  he, 
by  coloui-  of  his  office,  took  bail  for  the  appearance  of  the  said  Dunster  at  the  return 
of  the  writ.     To  that  plea  there  was  a  general  demurrer  and  joinder. 

[On  the  original  action  being  commenced  against  Dunster,  he  paid  money  into 
Court,  which  the  plaintiff  took  out;  and  having  got  his  costs  taxed,  and  a  rule  for 
payment  served,  issued  the  attachment  for  contempt  on  non-payment.] 

Moore,  in  support  of  the  demurrer,  contended,  that  the  bond  which  had  been  taken 
was  valid  on  the  construction  of  the  statute  23  H.  VL  c.  10;— that  the  defendant  in 
the  former  action  was  in  custody  in  consequence  of  an  action  personal  (in  the  words 
of  the  statute)  against  him; — that  by  the  writ  of  attachment  a  day  was  given  him 
to  appear  and  answer  generally  ; — that  an  attachment  was  not  an  executian  within 
the  exception  of  the  act,  which  was  made  in  favour  of  liberty, — and  that  an  action 
would  lie  against  a  sheriff  for  refusing  bail  in  such  a  case.  And  he  [25]  cited  the  case 
of  Laicson  v.  Haddock  (2  Ventr.  237),  where  it  was  recognized  as  being  the  constant 
practice  for  sheriffs  to  take  bail-bonds  in  such  cases.  Li  Equity  Cases  abridged 
(p.  351,  pi.  3  &  4),  it  is  said,  that  "if  one  be  taken  up  on  an  attachment,  either  in 
process,  or  in  execution  after  a  decree,  yet  in  both  cases,  on  his  appearing  before  the 
Register,  he  is  to  be  discharged,  and  to  answer  the  interrogatories  at  large,  not  in 
custody;  "and  in  PL  4, — "So  if  the  sheriff'  take  one  up  on  attachment  in  process, 
he  is  to  give  a  bond  of  401.  penalty  to  the  sheriff  to  appear  and  answer ;  but  for  one 
taken  up  in  execution  after  a  decree,  the  sheriff'  may  insist  on  security  proportionable 
to  his  duty  :  but  in  both  cases,  on  the  Kegister's  cei'tificate  that  the  party  has  appeared, 
the  sheriff  is  to  deliver  up  the  bond  ; "  for  which  is  cited  there,  Ihinbi/  v.  Laicmn, 
Hil.  1700,  and  1  Prec.  in  Chanc.  100.  He  cited  also  Rex  v.  Datves  (1  Ld.  Raym.  722), 
Burlon  V.  Low  (2  Salk.  608),  Lauvon  v.  Haddock  (Style,  212,  234),  an  Anonymous  case 
in  Atkyns  (2  Vent.  237),  and  Bex  v.  Ai/lett  (vol.  ii.  p.  507),  cited  in  Tidd's  Practice 
(Tidd.  Pr.  220),  whence  (it  is  there  said)  it  seems  that  the  sheriff' may  take  bail  where 
the  attachment  is  for  non-paj'ment  of  money ; — and,  finally,  the  more  recent  case  of 
Morris  v.  Hui/icard  (2  Marsh.  280,  and  6  Taunt.  569),  where,  after  much  argument  and 
time  taken  to  consider  the  point,  it  was  held,  that  a  sheriff  might  recover  on  a  bail-bond 
taken  for  the  appearance  of  a  person  against  whom  [26]  an  attachment  had  issued  out 
of  Chancery,  and  that  such  a  bond  was  wholly  untouched  by  the  statute  23  H.  VL  c.  10. 

Gaselee,  contra,  submitted,  that  as  the  attachment,  in  the  present  instance,  was 
not  merely  for  non-appearance  to  mesne  process,  or  other  contempt,  which  might  be 
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subsequently  cleared,  but  was,  in  effect,  in  the  natui'C  of  an  execution  for  a  certain 
sum  of  money,  it  was  within  the  exception  in  the  statute  23  H.  VI.  c.  9  *,  and  was 
therefore  not  bail-[27]-able  by  ^■irtue  of  that  act.  In  the  case  of  Bland  v.  Riccards 
(3  Leon.  208),  a  bond  taken  merely  for  an  appearance  to  an  attachment  out  of 
Chancery  had  been  hehl  void,  the  defendant  not  l)eing  bailable  ;  and  he  cited  Viner's 
Abr.  p.  459,  tit.  Hail,  to  the  same  point.  In  an  Anoiujinoux  case  in  Strange  (/),  it  was 
resolved  that  a  .sheriH'  could  not  take  bail  on  an  attachment.  And  in  Sludd  v.  Acton 
(1  II.  Bl.  -468),  tlie  Coiut  of  Common  Pleas  held,  that  an  action  would  not  lie  against 
the  sheriff,  for  not  taking  bail  on  an  attachment  out  of  Chancery  ;  which  shewed  that 
such  a  pi'oceeding  was  not  considered  as  within  the  statute.  An  attachment  is  in  the 
nature  of  a  criminal  proceeding,  and  a  bond  taken  on  an  arrest,  under  a  bench-warrant 
issued  by  the  Quarter  Sessions,  on  an  indictment,  was  held  void  in  the  case  of  Beur/owjh 
V.  Eosdtir  (4  T.  li.  505  ;  and  2  H.  Bl.  418). 

Moore  replied  ;  submitting,  that  if  the  sheriti'  were  not  compellable  to  take  bail 
in  such  a  case,  as  being  one  within  the  exception  in  the  statute,  or  not  punishable  by 
action  or  indictment  for  refusing  to  do  so,  yet  there  could  be  no  reason  why,  if  he 
should  take  a  bond,  he  might  not  recover  on  it  for  a  bi'cach  of  the  condition  ;  for  that 
taking  such  l)unds  was  not  prohibited  by  the  statute,  and  that  they  were  therefoie 
not  illegal,  as  had  been  clearly  shewn  b}'  the  cases  already  cited  to  have  been  frequently 
held,  and  [28]  that  even  where  taken  on  an  attachment  in  execution  after  a  decree. 

Gkaiiam,  15,uon.  I  certainly  felt  a  degree  of  doubt  in  my  mind  on  the  cases 
which  have  been  cited  in  support  of  the  demurrer  ;  paiticularly  those  from  Precedents 
in  Chancery,  and  Equity  Cases  abridged,  and  which  appear  to  have  been  followed  in 
the  case  of  Morris  v.  llai/U'iml,  where  the  Chief  Justice  seems  to  have  taken  it  up  as 
if  there  was  no  objection  to  such  bonds,  when  given  on  an  attachment  in  execution 
after  a  decree. 

But  in  neither  of  the  cases  cited,  does  there  appear  to  be  any  thing  applying  to 
cases  like  the  present.  We  were  also  referred  to  Tidd's  Practice,  but  what  is  .said 
there  appears  to  be  merely  a  dictum.  The  sum  which  was  required  by  the  order  to 
be  paid,  was  awarded  as  taxed  costs.  The  sherili'  takes  upon  himself,  on  executing 
the  attachment  for  non-payment,  to  take  a  bail  bond.  Now  the  whole  argument  on 
the  part  of  the  sheriff  goes  to  admit,  that  the  statute  only  allows  him  to  grant  ease 
and  favour  in  particular  cases;  but  there  is  an  express  exception  of  executions,  and 
other  final  process. 

The  question  then  is,  whether  this  process  is  not  in  the  nature  of  an  execution  ; 
for  if  it  be,  the  sheriff  was  not  warranted  in  taking  bail  by  this  act  of  parliament. 
If  the  statute  has  excepted  this  process,  the  shei'iff  acted  contrary  to  his  duty  ;  and 
if  so,  without  .saying  that  an  indictment  would  lie,  he  [29]  has  at  least  done  what 
he  was  not  warranted  in  doing,  and  wh.it  he  must  not  be  permitted  to  do.  Notwith- 
standing the  cases  which  have  been  cited,  therefore,  where  it  has  been  done  on 
atUichments  issuing  out  of  courts  of  equity,  it  is  not  going  too  far  to  saj',  that  bail 

*  And  that  the  said  sheriffs,  and  all  other  officers  and  ministers  aforesaid,  shall 
let  out  of  prison  all  manner  of  ])crsons  Ijy  them  or  any  of  them  ;iirested,  or  being  in 
their  custody,  by  force  of  any  writ,  bill,  or  warrant  in  any  action  personal,  or  by  cause 
of  indictment  of  trespass,  upon  reasonable  sureties  of  sutiicient  persons,  having  sufficient 
within  the  counties  where  such  persons  bo  so  let  to  bail  or  mainprise,  to  keep  their 
days  in  such  place  as  the  said  writs,  bills,  or  warrants  shall  i-equir-e.  Such  person  or 
per-.sons  which  bo  or  shall  be  iir  their  ward  by  condemnation,  execntioir,  Capias  Utlagat' 
or  Kxcomrruinicatum,  surety  of  the  peace,  and  all  srrch  |)ersons  whicli  bo  or'  shall  bo 
connnittcd  to  wai'd  by  spcci.al  comniandment  of  any  justice,  arrd  vag.-iborrds  rcfirsiiig 
to  servo  according  to  the  for'm  of  the  statute  of  labourer's  only  except.  And  that  no 
sheriff,  nor  any  of  the  ollicer's  or  mirrister'.s  afor'csaid,  shall  take  or  carrse  to  be  takcrr, 
01'  make,  any  obligatiorr  for'  any  cause  afor-esaid,  or'  by  colour'  of  their'  ollicc,  but  only 
to  themselves,  or'  airy  [)erson,  nor  by  arry  per'sorr  which  shall  lie  irr  their-  war'd  liy  the 
coui'se  of  the  law,  brrt  by  the  name  of  their  ollicc,  and  uporr  corrditiun  writtcir,"  that 
the  said  pr'isoner's  shall  ap])ear'  at  the  day  corrt.'uncd  irr  the  .said  writ,  bill,  or  wari'ant, 
and  in  sirch  places  as  the  said  writs,  bills,  or  warrarrts  shall  require.  And  if  any  of 
the  said  shorill's,  or  other'  ollicer's  or  minister's  aforesaid,  take  any  obligation  in  other 
form  by  coloirr  of  their  offices,  that  it  shall  bo  void. 

(/)  Vol.  i.  479 ;  and  Field  v.  Il'orkhmisu,  Com.  Kei).  2G4. 
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may  not  be  taken  on  arrests  nnder  attachments  issuing  out  of  courts  of  law,  and 
under  attachments  for  non-payment  of  costs  especially,  because  they  are  to  all  intents 
and  purposes  executions.  Where  thej'  are  issued  for  mere  contempts  in  not  appearing, 
they  are  on  si  very  different  footing,  for  as  soon  as  the  party  appears  and  clears  his 
contempts,  the  object  is  answered,  and  the  whole  is  at  an  end. 

Wood,  Baron,  of  the  same  opinion.  The  question  is,  whether  the  sherifll"  is  auth- 
orized to  take  a  bond  in  such  a  case  as  this,  under  the  statute  of  the  '23  H.  VI.  ch.  10. 
[Here  his  Lordship  read  the  clause  of  the  Act.]  The  defendant  in  this  case  was 
taken  on  an  attachment,  to  answer  for  a  contempt  in  not  paying  the  sum  of  231.  10s. 
which  he  had  been  ordered  to  pay  for  costs.  That  was  no  tloubt,  in  effect,  an  execu- 
tion. It  was  not  a  process,  by  which  he  was  oi-dered  to  appear,  to  shew  cause  why 
he  should  not  pay  the  money  ;  but  tlie  order  was  alisolute  on  him  to  pay  it,  and  if 
he  had  come  in,  he  could  have  given  no  answer,  and  therefore  he  must  have  remained 
in  prison  till  it  was  paid.  The  statute  applies  to  per.sons  arrested  and  in  custody  on 
mesne  process,  and  thei-e  is  good  reason  for  such  a  piovision  ;  Init  if  it  were  extended 
to  executions,  [30]  a  man  could  not  be  compelled  to  pay,  and  it  is  admitted  by  the 
plaintiff's  counsel,  that  in  cases  of  a  common  law  execution,  a  sheriff'  is  not  empowered 
to  take  a  bond.  It  was  equally  the  sheriff's  duty,  in  this  case,  to  have  taken  the 
money,  and  not  a  bond.  As  to  proceedings  in  courts  of  equity,  they  appear  to  be 
regulated  by  analogy  with  the  equity  of  this  statute.  8ome  loose  expressions  have 
been  alluded  to,  as  applying  to  attachments  issued  on  decrees,  but  they  must  be  taken 
to  have  relation  to  decrees  in  equity,  whereby  certain  duties  are  required  to  be  per- 
formed. But  a  sheriff' cannot  bail  a  defendant  taken  on  an  attachment  for  non-pa3'ment 
of  costs,  and  in  practice  it  is  never  done,  nor  do  the  words  of  the  statute  warrant  it. 
Then  it  is  said,  that  if  he  does  take  a  bond  in  such  a  case,  that  it  does  not  follow  that 
the  bond  would  be  necessarily  void,  but  that  he  might  reco\'er  on  it.  I,  however, 
think  otherwise ;  for  it  is  contrary  to  law  to  take  such  a  bond,  and  therefore  it  would 
not  be  right  to  permit  him  to  do  it. 

Judgment  for  the  Defendant. 

[31]  BODKNHAM  AND  OTHERS  v.  BENNETT  AND  OTHERS.  Wednesday,  7th  May 
1817. — Where  a  valuable  bank  parcel  sent  by  a  stage  coach  is  lost,  and  it  is 
proved  that  on  the  arrival  of  the  coach,  the  driver  was  in  liquor,  and  that  the  book- 
keeper, who  saw  the  entry  of  it  in  the  way-bill,  thinking  that  the  coachman  (as 
was  the  custom)  had  the  parcel  about  his  person,  did  not  ask  him  about  it,  or  look 
into  the  coach  for  it : — held  to  be  a  loss  arising  from  gross  negligence,  and  that 
the  proprietors  were  liable  as  carriers  for  the  value,  notwithstanding  they  had 
put  up  the  usual  notice  in  their  office,  disclaiming  liability  to  make  good  losses 
beyond  £-5. 

Case  against  common  carriers,  for  losing  a  parcel. — Plea,  Not  guilty.  At  the  trial 
at  the  last  Hereford  summer  assizes,  before  Richards,  Baron,  and  a  special  jury,  a 
verdict  was  found  for  the  plaintiff's,  for  3471.  lis.     The  case  was  thus  : — 

The  defendants  were  proprietors  of  a  coach  which  ran  from  Hereford  to  Brecon, 
and  thence  to  Carmarthen,  and  had  given  the  usual  notice  th.at  they  would  not  be  liable 
for  parcels  above  51.  unless  insured  and  paid  for  accordingly.  The  plaintiff's  were 
bankers  at  Hereford,  and  were  in  the  habit  of  sending  parcels  of  Welch  notes  to  Messrs. 
Wilkins,  bankers  at  Brecon.  These  parcels  were  always  sealed  in  a  particular  manner ; 
and  the  bookkeeper  ktiew  that  they  contained  Welch  notes.  On  the  17th  August  1815 
the  plaintiffs'  clerk  took  a  parcel,  sealed  in  the  usual  manner,  containing  notes  to  the 
amount  of  3471.  lis.,  to  the  coach-office,  to  go  by  the  coach  to  Brecon  on  the  following 
morning.  He  paid  a  halfpenny  for  carriage  and  booking  :  no  insurance  was  demanded, 
01'  paid.  On  the  following  morning  the  parcel  was  entered  in  the  way-bill,  and  put 
in  the  back  seat  of  the  coach.  There  were  two  other  parcels  also  entered  in  the  way- 
bill. There  were  no  inside  passengers  when  the  coach  left  Hereford.  When  the  coach 
ari-ived  at  Brecon,  the  bookkeeper  there,  who  usually  unloaded  the  coach,  received  the 
way-bill,  and  took  the  two  other  parcels  [32]  out  of  the  front  seat  of  the  coach  ;  he  did 
not  look  for  the  bank  parcel,  because  the  coachman  usually  carried  it  in  his  .side-pocket. 
The  coachman,  on  that  day,  was  intoxicated,  but  not  so  as  to  be  unable  to  attend  to 
his  business.  After  waiting  a  quarter  of  an  hour  at  Brecon,  the  coach  proceeded  on 
to  Carmarthen. 
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The  learned  Judge  stated  to  the  jury  the  common-law  liability  of  carriers,  and 
that  they  might  stimulate  to  restrain  it  In'  notice.  That  they  had  given  such  a  notice 
in  this  case,  and  therefore  the  question  was.  whethei'  there  had  been  gross  negligence 
in  the  carrying  of  this  parcel.  He  then  detailed  the  evidence  to  the  jury,  who  found 
for  the  plaintirt'  to  the  amount  of  the  notes. 
Taunton  moved  foi-  a  new  tiial. 

Dauncey,  and  Peake,  shewed  cause;  and  cited  Ellis  v.  Turner  (8  T.  R.  532). 
Taunton,  Owen,  and  Puller,  supported  the  rule,  and  cited  7'i/h/  v.  Morris  (Carth.  48.t), 
Gibbon  \.   I'aynlmi   (4  Burr.  2298),  Harris  v.  I'nckwoud  (.3  Taunt.  264),    Nicholson  v. 
Jnilan  (5  East,  507),  Beck  v.  Ercms  (16  East,  244),  Leri  v.  Walerlioiise  (1  Price,  280). 

CiKAHAM,  Baron.  I  do  not  think  there  is  much  [33]  difiiculty  in  this  case,  as  the 
law  now  stands.  By  the  old  law,  the  carrier  was  bound  to  take  the  strictest  care  of 
the  property  entrusted  to  him  ;  but  of  late  it  has  been  conceded,  particularly  in 
Nirhulson  v.  jrUlaii,  where  Lord  Ellenborough  gave  up  his  former  cipinion,  that  the 
liability  of  the  carrier  may  be  qualified,  and  that  he  may  require  an  additional 
premium  for  the  lisk  he  runs ;  but  yet  he  must  take  due  care  of  parcels,  and  if  he 
neglects  them,  he  is  still  liable.  But  supposing  he  is  only  chargeable  for  gross  negli- 
gence :  let  us  see  in  this  case  whether  there  has  been  that  gross  negligence.  Observe 
the  natui'e  of  the  parcel  sent  from  Bodenham  to  Wilkins  ;  such  parcels  had  been  often 
sent,  and  the  moment  the  parcel  was  delivered,  all  persons  in  the  defendant's  em])lo_v 
must  have  known  that  it  was  a  parcel  of  value.  But  when  the  coachman  comes  to 
Brecon,  he  gives  the  way-bill  to  Peters,  who  sees  from  the  bill  that  it  is  a  package  sent 
in  the  usual  way  of  such  valuables,  and  directed  to  the  bankers.  Peters  says,  "I  took 
two  parcels  out  of  the  coach  ;  I  did  not  look  for  the  other  parcel."  Why  not? — "  I 
concluded  it  wa.s  carried  by  the  coachman,  as  he  usually  carried  such  parcels."  Now  it 
is  clear  the  coachman  was  not  in  a  situation  to  take  care  of  it ;  and  Peters  says  he  was 
a  drunken  man.  He  ought  to  have  asked  the  coachman  for  it,  when  he  .saw  he  was 
in  lifjuor.  So  strongly  am  I  of  opinion  that  this  was  gross  negligence,  that  1  think  it 
was  the  very  way  to  facilitate  theft.  I  do  not  say  it  was  done  for  that  purpose  ;  but 
I  cannot  help  thinking  that  the  parcel  was  stolen  between  Brecon  and  Carmarthen. 
I  agree  with  the  defendants'  counsel,  [34]  that  the  defendants  would  not  have  been 
liable  if  ordinary  diligence  had  been  used  ;  but  being  strongly  of  opinion  there  was 
gros.'^  negligence  in  this  case,  I  think  the  verdict  was  right. 

Wood,  Baron.  lam  of  the  same  opinion.  I  see  no  ground  to  disturb  the  vei'dict. 
By  the  common  law,  the  carrier  was  liable  for  losses  arising  from  accident  oi'  robbery  ; 
nay,  fiom  irresistible  foicc.  The  case  of  3[orse  v.  Slice  {\  Ventr.  23)  pressed  extremely 
hard  on  common  cariiers.  Then  special  conditions  were  introduced,  for  the  ])ui-])ose 
of  jirotecting  carriers  from  extraordinary  events ;  hut  they  were  not  meant  to  exempt 
them  from  due  and  ordinary  care.  It  cannot  be  supposed  that  people  would  entrust 
their  goods  to  carriers  on  such  terms.  It  only  means,  that  they  will  not  be  answeralile 
for  extraordinary  events:  but  we  need  not,  in  this  case,  lay  down  that  rule.  Here 
has  been  gross  negligence,  and  in  all  cases  of  that  .sort  carriers  arc  liable.  The  parcel 
was  delivered  at  Hereford  ;  it  was  entered  in  the  way-bill ;  for  any  thing  that  appears, 
it  gets  to  Brecon,  where  it  ought  to  have  been  delivered.  The  cai-rier  does  not  merely 
engage  safely  to  carry  and  convey  ;  he  also  engages  .safely  to  deliver.  Have  they 
taken  care  to  deliver?  Nobody  looks  for  it.  The  bookkeeper  saw  it  down  in  the 
way-bill:  he  knew  it  was  to  be  delivered  at  Brecon,  l)ut  never  looks  for  it, —not  the 
least  in  the  world.  He  says,  "I  trusted  to  the  coa(^hman:"  he,  I  suppo.sc,  would 
say,  "I  trusted  to  the  bookkeeper."  It  is  [jlain  [35]  tlicy  never  cared  any  thing  about 
it.  What  can  be  grosser  negligence!  In  all  i)rob,ibility  the  parcel  was  left  in  the 
coach  and  went  on  to  Cainiarthen,  and  was  lost  there  or  in  its  passage.  If  the  defen- 
dants let  it  go  further  than  Brecon,  according  to  Ellis  v.  Tiirnn;  they  are  liable.  Put 
it  any  way,  I  see  no  ground  for  disturbing  the  verdict. 

(i.\RKO\v,  Baron.  This  is  a  case  of  considerable  importance  to  the  ])ublic.  1 
entirely  agree  with  the  law  as  laid  down  by  my  learned  brothers,  and  it  is  unnoces.sarv 
for  me  to  add  any  thing  to  it.  Every  body  who  has  had  any  thing  to  do  with  carriers, 
must  know,  that  if  this  case  had  received  a  contrary  decision  they  would  have  had  no 
security  whatever.  The  carriers  would  have  said,  "  \'ou  may  enter  into  my  lottery 
of  a  common  carrier,  where  there  are  a  hundred  blanks  to  a  prize,  —whci'c  it  is  a 
huiiibcd  to  one  if  your  parcel  arrives  safe"  But  this  case  will  teach  Ihcm  that  it  is 
theii'  interest  to  employ  persoiis  capable  of  attending  to  their  duty.  I  think  the  law 
E.\.  J)iv.  11.— 13 
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was  distinctly  laid  down  to  the  jury,  and  that  it  was  a  question  of  fact  proper  for 
their  consideration.     Had  I  been  one  of  the  jury,  I  should  have  found  that  there  was 
gross  negligence, — extreme  negligence.     If  the   verdict  had  been  the  other  way,  I 
should  certainly  have  been  of  opinion  that  there  ought  to  have  been  a  new  trial. 
Rule  discharged. 


[36]    In  the  Exchequer  Chamber.    (In  Error.) 

Deffell  v.  Brocki.eb.\nk.  Thursday,  8th  May  1817. — In  an  action  on  a  covenant, 
(that  on  the  arrival  of  the  plaintiff's  ship  at  a  certain  port,  where  he  undertook 
to  receive  the  defendant's  cargo,  and  .sail  for  England  therewith  with  the  next 
June  convoy,  provided  the  ship  arrived  and  was  ready  to  load  65  running  days 
before  the  sailing  of  such  convoy,)  the  defendant  would  provide  a  cargo  of 
produce  in  time  for  her  to  load  the  same,  and  join  the  June  convoy  for  England, 
(jrovided  she  arrived  out  and  was  ready  to  load,  and  notice  thereof  was  given  to 
the  agents  of  the  plaintiff  in  error  (55  running  days  previous  to  the  sailing  of  the 
said  convoy,  and  on  her  arrival,  &c.  receive  the  said  cargo  and  pay  the  current 
freight :) — it  is  not  a  condition  precedent  to  the  defendant's  part  of  the  contract, 
that  the  .ship  should  so  arrive,  bat  he  is  still  bound  to  supply  a  cargo,  though 
not  in  time  to  enable  the  plaintiff  to  sail  with  that  convoy.  — And  to  a  breach 
assigned,  that  though,  &c.  (averring  the  arrival  and  being  ready  to  load)  the 
defendant  did  not  provide  a  sufficient  cargo  in  time  to  enable  her  to  sail  with  that 
convo}',  but  detained  the  ship  for  a  certain  time  after  the  sailing  of  the  convoy, 
whcieby,  &c.  :  it  is  no  answer  to  plead  that  the  defendant  did  not  so  detain  the 
said  ship,  &c.  the  gist  of  the  action  being  the  not  loading  her,  &c. 

The  declaration  (covenant)  stated, — that  the  plaintiff'  (in  error)  on  the  13th  of 
January  18 1 2,  by  a  certain  charter-party  of  affreightment  made  between  the  defendant  (in 
error)  as  part  and  managing  owner  of  the  ship  "Balfour,"  then  lying  at  AYhitehaven, 
whereof  James  Gunson  was  master,  of  the  one  part,  and  the  said  plaintiff  of  the 
other  part,  it  was  witnessed,  that  the  said  defendant  had  let,  and  the  said  plaintiff  had 
hired,  the  said  ship,  to  freight  for  the  voyage,  upon  the  terms  and  conditions  therein- 
after mentioned  ;  whereupon  the  said  defendant  did  thereby  covenant,  promise,  and 
agree  with  the  said  plaintiff,  that  the  said  ship  should  proceed  from  Whitehaven  (with 
liberty  to  call  at  Cork  if  required)  to  Montego  Bay,  and  upon  arrival  there,  she  should 
be  made  tight,  itc.  and  be  well  manned,  \ictualled,  equipped,  provided  and  furnished 
with  all  things  necessary  for  the  voyage,  [37]  and  should  thereupon  take  and  receive 
on  boai'd  from  the  agents  or  assigns  of  the  said  plaintiff  in  Montego  Bay,  from  and 
out  of  the  usual  barquadiers,  with  the  assistance  of  the  ship's  boats,  &c.  and  at  the 
ship's  expense  and  risk  (unless  any  part  of  the  cargo  should  be  shipped  from  Little 
River,  in  which  case  it  was  understood  that  the  diaggerage  attending  the  shipment 
of  such  part  of  the  cargo,  which  was  not  to  exceed  120  casks  of  produce,  was  to  be 
borne  by  the  said  parties  in  equal  moieties,)  the  quantity  of  450  casks  of  sugar  and 
200  puncheons  of  rum,  and  such  a  quantity  of  wood  as  might  be  necessary  to  stow 
the  cargo,  (provided  the  agents  of  the  said  plaintiff"  gave  notice  to  the  said  master  of 
such  their  intention  within  ten  days  after  his  arrival,)  for  which  the  said  master  should 
and  would  sign  the  accustomar}'  bills  of  lading  ;  and  that  the  said  ship  being  therewith 
dispatched,  should  set  .sail  with  the  convoy  that  should  depart  from  Jamaica  for 
England  in  the  month  of  June  then  next,  provided  the  said  ship  arrived  out,  and  was 
ready  to  load,  sixty-five  running  da3's  previous  to  the  sailing  of  such  convoy  :  which 
da^'s  were  to  be  accounted  from  the  day  of  her  arrival  in  Montego  Bay  aforesaid,  and 
being  reported  ready  to  receive  goods  and  proceed  under  sailing  instructions  from  the 
said  convoy  back  to  the  said  port  of  London,  and  upon  her  arrival  there,  deliver  her 
said  cargo  in  the  West  India  Docks,  &c.  In  consideration  whereof  the  said  plaintiff 
covenanted  not  only  to  provide  650  casks  of  produce,  as  above  stated,  &c.  but  also  to 
pay  a  certain  freight. 

[38]  Averment, — that  the  ship  sailed  on  the  .30th  January  from  Whitehaven,  and 
arrived  in  Montego  Bay  26th  April,  and  was  reafly  to  receive  on  board  a  cai-go  of 
sugar,  &c.  according,  <tc.  whereof  notice  was  given  to  the  agents  of  the  said  freighter; 
— and  that  the  said  ship  did  at  Montego  Bay  receive,  take,  and  load  on  board  such 
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a  cargo  of  sugar,  &c.  as  the  agents  of  the  said  plaintiff'  thought  tit  to  load  on  board  ; 
— and  that  in  all  other  respects  the  defendant  fulfilled  the  said  agreement  on  his  part. 
The  first  breach  alleged, — that  the  said  plaintiff' did  not  provide  the  said  6.50  casks 
of  produce,  ;vs,  i^'c.  but  loaded  on  board  a  much  smaller  quantity,  (viz.  156  hogsheads 
of  sugar,  and  I'-l  puncheons  of  rum,)  the  same  being  a  very  insufficieut  and  incomplete 
cargo  for  the  said  ship,  and  contrary,  itc.  to  the  damage  of  said  defendant  of  25001. 

The  second  breach  alleged, — that  although  the  said  ship  arrived  out  at  Montego 
Bay,  and  was  ready,  iVc.  and  notice  was  given  to  the  agent  of  the  said  plaintiff' sixty- 
five  I'unning  days  previous  to  the  sailing  of  the  said  June  convoy  from  Jamaica  for 
Tingland,  yet  the  said  plaintiff'  did  not  provide,  or  cause  to  be  provided,  a  sufficient 
cargo  of  produce,  according  to  the  terms  and  stipulations  of  the  said  charter-party,  to 
be  laden  on  board  the  said  ship  at  the  usual  Imrquadiers  in  Montego  Bay  aforesaid,  in 
time  sufficient  foi'the  said  ship  to  join  the  said  June  convoy  from  .Jamaica  to  Englanfl, 
on  her  homeward-bound  voyage  to  the  port  of  London  [39]  aforesaid  ;  but  the  said 
plaintiff"  detained  the  said  ship  at  Montego  Bay  aforesaid,  foi'  a  further  long  space  of 
time,  to  wit,  for  the  further  space  of  thirty  days  after  the  sailing  of  the  said  June 
convoy,  contrary,  itc.  :  whereby  the  said  defendant,  during  all  that  time,  not  only 
lost  the  use  and  lienefit  of  the  said  ship,  lint  was  also  put  to  gi-eat  expense  in  and 
about  the  maintaining  and  paying  the  ciew  thereof,  and  was  likewise  prevented  from 
earning  and  recovering  so  much  freight  and  primage  as  he  otherwise  might  and  ought 
to  have  done,  to  a  large  amount,  to  wit,  to  the  amount  of  25001      And  so,  &c. 

Plea  1st,  Non  est  factum.     2d  plea  to  1st  breach  :  That  defendant  ought  not,  &c. 

because  the  said  ship,  upon  hei'  arrival  at  Montego  Bay,  was  loaded  with  a  caigo,  to 

wit,  250  ton  of  coals  ;  which  .said  cargo  of  coals  was  not  discharged  from  the  said  ship 

for  a  long  space  of  time,  to  wit,  for  the  space  of  one  month  from  the  time  of  her 

arrival  there  ;  and  that  there  did  not  elapse  sixty-five  running  days  from  the  time 

when  the  said  ship  had  discharged  the  said  cargo  of  coals,  and  was  ready  to  receive  a 

cargo  of  s'lgar,  &c.  to  the  time  of  the  sailing  of  the  June  convoy  from,  ifec.     3d  plea 

to  1st  breach  :  That  at  the  time  said  ship  was  reported  ready  to  receive  goods  at 

Montego  Bay,  to  wit,  27th  April,  the  .said  June  convoy  stood  appointed  to  sail  on 

20th  .June  following,  whereof,  &c  ;  and  inasmuch  as  sixty-five  running  days  could 

not  elapse  between,  &c.  the  said  chai'ter-party  became  void,     ith.  That  such  ships  and 

vessels  of  June  convoy  as  departed  and  sailed  fi'om  Montego  [40]  Ba}',  departed  and 

sailed  on  the  29th  June,  and  within  the  peiiod  of  sixty-five  days  from  the  day  ship 

reported  ready,  &c. ;  whereby  said  plaintiff'  was  discharged  from  his  covenant,  &c. 

5th,  That  said  .ship  was  not  leported  ready,  &c.  sixty-five  running  days  before  the 

June  convoy  was  appointed  to  sail  and  depart.     6th  plea  to  both  breaches  :  That  the 

ship  was  not  reported  ready,  &c.  si.vty-five  runin'ng  days  befoie  the  .said  ships  and 

vessels  of  the  said  June  convoy  at  Montego  Bay  departed  and  sailed  from  thence,  by 

reason  whereof  the  .said  charter-party  became  void.     7th  to  2d  breach  :  That  the  ship 

was  not  reported  ready  to  receive  goods  sixty-five  lunning  days  before  said  .June 

convoy  was  appointed  tn  sail,  or  before  the  ships  and  vessels  of  .said  June  convoy  did 

depart  and  set  sail  from  thence  ;  and  that  the  master  of  said  ship  in  said  charter--party 

mentioned,  volunt.arily  and  of  his  own  accord,  without  being  required  thereto  by  said 

plaintiff',  or  detained  by  him,  remained  at  Montego  Ba^'  after  the  sailing  of  the  said 

Juno  convoy.     8th,  I'rotesting,  etc.  that  the  ship  did  not  arrive  out,  and  was  not 

ready  to  load  at  Montego  Bay,  sixty-five  running  d;iys  previous  to  the  sailing  of  the 

June  convoy  ;  averred  that  the  said  plaintiff'  did  not  detain  the  said  ship  at  Montego 

Bay  for  an\'  time  whatevei'  after  tlie  sailing,  &c.  in  manner  and  form,  Sec.     !Hh,  That 

after  receiving  the  goods  mentioned  in  the  declaration,  and  before  the  residue,  itc. 

were  or  could  lie  procuied,  the  master  voluntarily  sailed  with  such  inccimplete  cargo. 

10th,  That  said   plaintiff'  was  not  bound  to  provide  the  (.'argo  in  the  .said  declar.ation 

mentioned,  for'  the  said  ship  to  be  loadcn  at  the  [41]  usual  baripiadier.s  in  Montego 

Bay,  in  time  to  load  the  same  and  join  the  June  convoy,  (V;c.  unless  the  said  shiii 

.should  arrive  at  Montego  Bay,  and   be  there  reported  ready  to  lo.id,  in  sufficient  lime 

before  the  sailing  of  the  said  convoy,   to  be  and   remain   in   Montego   B;iy,   for  the 

purpose  of  loading  there  sixty-five  running  days  before  the  .said  ship  should  lie  obliged 

to  leave  that   jilace  in  order  to  join  the  said  convoy.     Lust  plea :  That  plaintiff' did 

not  detain  the  said  ship  at  Montego  Bay  for  any  space  of  time  whatever  after  the 

sailing  of  the  said  June  convoy,  in  manner,  &c. 

Rejilication  to  1st  plea;  Similiter  added,  and  issue  joined.     Demuirer  to  2il,  .'id, 
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4th,  5tb,  6th,  8tb,  10th,  and  last  pleas.  Keplication  to  7th  plea:  Precludi  non  ; 
because  the  said  ship  was  repotted  ready,  &c.  sixty-five  days  before  the  said  June 
convoy  actually  did  depart,  &c.  To  9th  plea  ;  That  after  said  ship  was  ready,  &c. 
and  before  the  said  mastei'  of  the  said  ship  set  sail  and  departed  from  Montego  Bay, 
as  in  the  said  9th  plea  alleged,  a  reasonable  time  elapsed  for  the  said  plaintifT  to 
deliver  and  cause  to  be  delivered  650  casks  of  produce,  as  above  stated,  for  the  said 
ship  to  be  loaden  at  the  usual  barquadiers,  in  Montego  Bay  aforesaid,  and  such  a 
quantity  of  wood  as  was  requisite  to  stow  the  cargo  for  the  said  port  of  London  ;  and 
that  before  the  said  ship  set  sail  and  departed,  \'c  said  plaintiff  did  not,  &e. 
Rejoinder.  Judgment  on  demurrer,  that  said  pleas,  2,  3,  4,  5,  6,  8,  10,  and  last,  are 
not  sufficient  in  law  to  bar  said  defendant  (in  error)  from  having  and  maintaining,  &c. 

[42]  Parke,  in  support  of  the  errors  assigned,  submitted,  as  to  the  1st  breach, — 
that  the  plaintiff'  was  discharged  from  the  covenant  to  load  the  ship,  because  65  days 
could  not  elapse  between  the  time  of  the  arrival  of  the  ship,  and  the  sailing  of  the 
June  convoy  ;  for,  as  that  was  a  condition  precedent  to  the  whole  contract,  on  which 
the  plaintiff"  had  agreed  to  freight  the  vessel,  the  charter-party  became  void  by  the 
ship's  not  arriving  out  65  days  before  the  sailing  of  the  convoy.  And  he  cited  the 
case  of  Shadforih  v.  Higgin  (3  Camp.  385),  where  Lord  EUenborough  held,  that  a 
similar  provision  not  having  been  complied  with,  discharged  the  freighter.  That  as 
to  the  second  breach,  (he  submitted,)  that  it  was  sufficiently  answered  by  the  pleas 
denying  the  detention  of  the  ship  ;  because  the  introduction  of  the  word  but,  in  the 
assignment  of  that  l)i-each,  makes  the  detention  the  substantial  part  of  the  breach, 
and  narrows  the  allegation,  as  was  held  in  Harris  v.  Manile  (3  T.  Rep.  307),  so  as  to 
render  proof  of  the  detention  necessary  in  order  to  support  the  action  on  that  ground. 
This  being  an  action  for  damages  on  the  whole  declaration,  if  an}'  breach  is  bad,  or 
answered,  the  judgment  must  be  reversed. 

Gaselee,  for  the  defendant  in  error,  submitted,  — that  the  proviso  in  the  covenant 
did  not  go  to  the  whole  contract,  but  was  meant  for  the  protection  of  the  ship-owner, 
on  the  one  hand,  in  case  the  vessel  should  not  arrive  so  long  before  the  sailing  of  the 
convoy  as  65  days,  from  any  liability  in  consequence  of  [43]  not  sailing  with  the 
convoy ;  and  of  the  freighter,  on  the  other,  for  not  loading  her  in  time  to  do  so,  unless 
she  ariived  so  many  days  before  ;— and  that  it  was  not  applicable  to  ihe  covenant  to 
load  the  vessel  generally,  which  the  plaintiff'  was  boinid  to  do  in  all  events  ;  but  merely 
to  the  time  of  doing  so,  as  that,  if  the  ship  arrived  in  time,  he  was  then  only  to  load 
her  by  a  particular  period  :  and  that  is  the  true  construction  of  the  covenant.  As  to 
the  case  which  had  been  cited  from  Campbell,  he  submitted,  that  the  proviso  in  that 
case  was  attached  wholly  and  distinctly  to  the  freighter's  part  of  the  contract;  and 
that  the  doctrine  of  the  decisions  collected  in  the  note  to  that  case,  was  more  in  point 
on  the  present  question,  which  went  to  shew,  that  this  part  of  the  covenant  ought  not 
to  lie  considered  as  a  condition  precedent  to  the  whole  contract.  With  respect  to  the 
8th,  10th,  and  last  pleas,  being  an  answer  to  the  2d  breach  :  he  contended,  that  the 
cravamen  of  that  breach  being  the  not  loading  the  vessel,  the  detention  was  merely 
in  aggravation  of  the  damages  sustained  thereby,  and  that  the  denial  of  the  detention 
merely,  was  no  answer. 

Parke,  in  reply,  pressed, — that  the  case  cited  had  not  been  distinguished  from  the 
present ; — that  the  repetition  of  the  proviso  made  it  a  condition  precedent  to  the 
whole  engagement  of  the  plaintiB',  and  the  time  of  the  arrival  of  the  ship  was  thereby 
made  the  criterion  which  was  to  create  the  obligation  on  his  part,  or  to  discharge  him  ; 
for  that  that  circum-[44]-stance  would  make  a  material  difference  to  the  trader,  as  to 
the  advantages  of  freighting  the  vessel  with  produce,  and  he  was  not  to  be  considered 
bound  to  keep  his  cargo  until  any  indefinite  time  at  which  the  ship  might  arrive. 
And  he  insisted,  that  the  last  breach  was  answered  fully  by  the  pleas  thereto. 

CtIBBS,  Chief  Justice.  The  amount  of  the  damages  recovered,  renders  it  very 
important  to  the  plaintiff  that  our  judgment  should  be  given  immediately  ;  and  as  the 
case  has  been  so  well  argued  on  both  sides,  and  with  such  close  adherence  to  the 
points  as  to  obviate  any  misconception,  we  have  no  difficulty  in  doing  so. 

There  have  been  two  points  raised.  The  first  arises  on  the  general  construction 
of  the  covenant ; — and  the  other  on  the  pleas  to  the  2d  breach. 

On  the  first  point  it  was  contended,  by  the  plaintiff  in  error,  that  the  arrival  of 
the  ship,  and  her  being  ready  to  load  65  days  previous  to  the  sailing  of  the  convoy, 
was  a  condition  precedent  to  e\ery  thing  else  which  was  to  be  done  ;  and  that  there- 
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tore,  it'  llio  shij)  did  not  ai-rive,  ami  was  not   so  ready  to  load,  the  charter-party  mnst 
be  consiileicd  as  at  an  end. 

On  the  other  hand  it  was  argued,  that  that  proviso  had  nothing  to  do  with  the 
breach,  and  that  [45]  the  plaintiff  in  erroi'  was  l)ound,  at  all  events,  to  load  the  vessel 
within  a  reasonable  time.  (His  Lordship  read  the  words  of  the  covenant.)  Now 
that  proviso  only  applies  to  the  obligation  on  the  master  to  sail  for  England  with  the 
June  convoy,  if  he  should  arrive  G.5  days  before  it  should  sail  ;  but  if  he  did  not,  then 
the  general  obligation  to  load  still  remained  liinding  on  him,  although  the  ship  should 
not  have  arrived  out  6-5  days  before  the  sailing  of  the  June  convoy.  And  that  puts 
an  end  to  the  objection  on  the  first  breach,  of  the  want  of  the  necessaiy  allegation  of 
the  arrival  of  the  ship,  and  of  her  being  ready  to  load  ;  for  we  think  that  that  part  of 
the  covenant  is  not  a  condition  pi-ecedent  to  the  general  obligation  to  load,  but  that  it 
has  relation  only  to  the  time  of  the  loading  with  respect  to  the  ship's  sailing. 

The  next  objection  is  to  the  pleas  to  the  second  breach,  complaining,  that  the  ship 
having  ai'rived  out  of  time,  (that  is  (35  days  pi'cvious  to  the  sailing  of  the  convoy),  was 
not  dispatched  with  a  cargo.  It  was  necessary  to  state  that  the  ship  had  arrived,  and 
we  accordingly  find  that  allegation  in  the  breach.  Then  it  is  also  stated  that  the 
plaintifl'  detained  the  vessel  for  a  further  space  of  time  after  the  sailing  of  the  convoy  ; 
and  supposing  she  was  not  read^^  to  depart  on  the  sailing  of  the  convoy,  by  reason  of 
her  not  having  been  loaded,  the  damages  would  be  to  be  measured  by  the  time  she 
had  been  delayed.  But  the  substance  of  the  breach  is,  that  the  plaintiff  in  ei-ror  did 
not  load  the  vessel  in  time  to  allow  her  to  sail  with  the  convoy.  The  farther  allega- 
tions in  that  bi'cach  relate  onlv  to  the  soi't  of  damages  to  [46]  wdiich  the  defendant 
would  be  entitled.  The  defendant  is  not  the  subject  matter  of  the  action,  for  that  is 
set  out  bcfui'e  ;  and  thei'cfore  these  pleas  denying  the  intention  only,  are  insufficient, 
becau.se  they  do  not  go  to  the  denial  of  the  right  of  action. 

Judgment  affirmed. 


In  thk  Exchequer  Chamber.     (In  Error.) 

Harrison  v.  King.  8th  May  1817.— These  words,  "I  will  take  him  to  Bow-street 
on  a  charge  of  forgery,"  are  not  actionable,  because  they  do  not  amount  to  charge 
Ihe  person  of  whom  they  are  spoken  with  felony. — This  Court  will  not  reverse 
a  judgment  of  the  Courts  below,  merely  on  the  ground  of  the  defendant  in  error 
not  appearing,  without  going  into  the  erroi's  assigneil. 

The  plaintitl'  below  had  recovered  a  verdict  in  the  Coui't  of  King's  Bench,  in  an 
u(;tif)n  for  words.  'I'he  dcfetidant  (in  error,  an  attorney)  in  his  dcclai-ation  state<l, 
that  the  plaintiff  (in  error)  in  a  certain  eonver.sation,  hehl  in  the  preseticc  a!id  iicai'ing 
of  a  thii-d  person,  (then  and  still  being  a  client  of  the  defendant,)  falsely  and 
maliciously  spoke,  iV;c.  the  false,  .scandalous,  and  defamatory  words  following:  "I  will 
t^ike  him  to  Bow-street  upon  a  charge  of  forgery,"  (inuendo,  that  the  defendant  had 
been  and  was  guilty  of  forgoiy).  The  d(^fcndant  (plaintifi'  below)  had  obtained  a 
verdict,  with  cntir(!  damages  (I50'»l.)  and  judgment.  One  of  the  errors  assigned  was, 
that  the  words  did  not  imijort  [47]  any  express  or  precise  imputation  of  the  defendant 
having  (•(mniiitted  forgery,  (it  was  not  said  for  what  purpose,  or  to  what  place  theic, 
or  on  what  char'ge,  or  against  whom  it  was  to  be  prcfeired,)  but  only  an  intention  of 
the  plaintiff  to  take  the  defendant  to  How-street  upon  a  charge  of  forgery  :  which 
words  of  themselves  constituted  no  cause  of  action,  although  laid  in  a  separate  Court, 
as  a  separate  cause  of  action,  without  any  special  (hiniage. 

[Lawcs,  K.  for  the  plaintilf,  moved,  that  the  judgment  might  be  reversed,  no  one 
appearing  on  the  pait  of  the  defendant 

(Jibbs,  C.  J.  We  cannot  reverse  a  judgmcnl  on  that  gi-ound  alone.  Some  reason 
mnst  be  shown.] 

Lawes  then  stated  the  error  as-signcd  as  above. 

[(xibbs,  C.  J.  Have  you  lookc^d  into  the  cases  of  IFood  v.  Mn-rii:k  (Ivo.  Abr.  p.  7."?, 
pi.  21,  1.  .'jO),  and  I'oland  v.  Mn^nu  (lloh.  .'50.5,  ;i2fi),  where  it  was  hehl,  that  the  words 
should  affirm  the  plaintiff  to  be  a  felon  ;  for  that  a  mere  assertion  that  the  defend.'vnt 
charged  him  on  suspicion  of  felony,  is  not  of  itself  actionable.] 
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That  was  stated  to  be  the  pi-ecise  objection  intended  to  be  made  to  the  present 
judgment.     On  which  the  Court  pronounced  the 
Judgment  reversed. 

[48]    In  the  Excheqiter  Chamber.     (In  Error.) 

Stone  v.  M'Nair.  Same  day. — In  an  action  of  assumpsit,  biought  against  a  defen- 
dant for  money  lent  to  his  wife,  it  must  be  alleged  to  have  been  lent  at  his 
request,  or  it  will  be  insufficient ;  and  that  even  after  a  judgment  has  been  suffered 
by  default. — Nor  is  it  cured  by  a  count  for  money  lent  to  the  defendant  and  his 
wife,  at  the  request  of  him  and  his  wife  ; — although  it  is  stated  in  both  counts 
that  the  husband  promised  to  pay. 

Chitty  stated, — that  the  judgment  on  which  this  writ  of  error  was  brought,  had 
been  suffered  to  pass  by  default  on  the  whole  declaration,  which  consisted  of  the 
common  counts,  in  assumpsit: — that  the  objections  arose  on  the  5th  and  7th  counts, 
which  were  for  money  lent  to  the  defendant  below  and  to  his  wife,  at  the  request  of 
him  and  his  wife:— and  for  money  paid  for  the  use  of  the  wife  of  the  defendant 
below,  at  the  request  of  the  wife  ; — and  in  both  counts  it  was  stated,  that  the 
husband  promised  to  pay.  They  were,  1st,  That  there  was  no  allegation  to  .shew  that 
the  money  had  been  lent  to  the  defendant's  wife  at  his  request,  or  expended  for  her 
at  the  request  of  her  husband.  And,  secondly,  that  there  was  no  legal  consideration 
precedent  stated  for  the  promise  by  the  husband.  Both  these  points  were  elaborately 
considered  in  the  note  of  Mr.  Serjeant  Williams  to  the  case  of  Osborne  v.  Rogers 
(Saund.  26i,  n.  1),  and  the  other  authorities  there  cited.  If  it  should  not  be  con- 
sidered that  a  request  by  the  wife  was  insufficient  to  raise  an  assumpsit  on  the  part 
of  the  husband,  another  [49]  objection  would  arise,  that  it  was  not  stated.  Nor  did 
it  sufficiently  appear,  that  at  the  time  of  the  supposed  contract  she  was  his  wife  ;  and 
if  the  debt  was  contracted  before  marriage,  the  husband  could  not  be  sued  alone  for 
it,  M  it  chin-son  y.  Heioson  (7  T.  Rep.  348).  And  even  if  the  debt  were  contracted  after 
marriage,  unless  it  appear  that  the  credit  was  given  to  her  husband,  and  not  to  her, 
he  is  not  liable,  Benfhji  v.  Griffin  (b  Taunt.  3.tG).  The  case  of  Stephenson  v.  Hardy 
(3  Wils.  388)  may  be  cited  for  the  defendant;  but  that  is  distinguishable  from  this, 
because  there  there  was  an  express  allegation  that  the  money  was  lent  to  the  wife  at 
the  special  instance  and  request  of  the  husband. 

Tindal,  for  the  defendant  in  error,  admitted  that  the  declaration  was  not  strictly 
technical;  but  contended,  that  after  judgment  by  default,  enough  appeared  on  the 
pleadings  to  satisfy  the  Court  that  the  judgment  ought  to  stand.  The  fifth  count 
was  certaiidy  the  most  difficult  to  su|>port;  but  not  as  against  the  objection — that  it 
does  not  appear  that  she  was  the  wife  of  the  defendant  (in  error)  at  the  time  of  the 
contract,  for  that  is  most  cleai-ly  expressed.  In  Butcher  v.  Andretvs  (Salk.  23)  it  was 
held,  that  a  man  promising  to  repay  money  lent  to  a  stranger,  was  not  liable  to  an 
indebitatus,  but  to  a  special  assumpsit;  because  the  same  money  could  not  be  lent  to 
two.  But  that  does  not  apply  to  the  case  of  money  lent  to  a  wife,  for  which  clearly 
the  husband  may  be  sued.  So  it  was  decided  in  [50]  Stqihenson  v.  Hardi/.  There  is 
nothing  to  exempt  a  husband  eo  nomine  from  liability  for  money  lent  to  his  wife  and 
non  constiit,  but  she  might  have  borrowed  the  money  acting  as  the  agent  of  her 
husband  ;  or  at  least,  a  judgment  having  been  suffered  to  go  by  default,  may  be  con- 
sidered as  curing  such  an  objection  as  the  present,  on  the  part  of  the  huslxind. 

Gibes,  Chief  Justice.  Your  difficulty,  certainly,  is  the  want  of  an  averment  that 
the  money  was  lent  to  the  wife  at  the  request  of  the  husband  ;  and  that  omission  is 
not  to  be  got  over. 

Bl'RROruH,  J.  There  is  another  count  for  work  and  labour,  also,  which  cannot 
be  sustained. 

Judgment  reversed. 

The  King  ■>'.  Ridge.  Saturday,  10th  May  1817.— If  the  dr.iwer  of  a  bill  of  exchange 
(which  has  been  accepted  by  the  drawee)  m.ide  payable  to  his  own  order,  and 
endorsed  by  him,  gets  another  person  to  procure  cash  for  it,  who  does  so  by 
allowing  more  than  the  legal  discount  to  be  taken  on  it,  it  is  usurious :  for  not 
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being  drawn  for  the  benefit  of  such  third  person,  but  of  the  drawer  himself,  it  is 
not  a  sale  of  the  bill  by  such  third  person,  but  an  advance  of  money  by  way  of 
discount  to  the  person  making  it,  and  on  his  credit. — Such  a  bill  getting  into  the 
hands  of  the  Crown,  under  an  Extent  against  the  party  who  discounted  it,  is 
equally  invalid  as  if  it  were  still  in  his  possession. 

A  scire  facias  having  issued  against  the  defendant,  as  the  acceptor  of  three  several 
bills  of  [51]  exchange,  dated  12th  April  181.3,  payable  twelve  months  after  date,  drawn 
by  the  Earl  of  Moira,  wheieby  he  (ftidge)  became  indebted  to  Austen  (the  holder)  in 
that  sum  and  interest,  as  found  hy  an  Inquisition,  under  a  commission  on  an  Extent 
against  him,  as  Receiver  General  for  the  county  of  Oxford, — the  defendant  pleaded  a 
general  traverse  :  and  the  case  coming  on  to  be  tried  before  the  Lord  Chief  Baron,  at 
the  sittings  after  Trinity  Term,  the  jury  found  a  verdict  for  the  Crown. 

In  Michaelmas  Term,  Clarke  obtained  a  rule  to  shew  cause  why  a  verdict  should 
not  be  entered  for  the  defendant,  or  a  new  ti'ial  granted. 

From  the  leport  of  the  evidence  given  on  the  trial,  it  appeared  to  have  been  pro\ed, 
that  a  little  liefore  Lord  Moira 's  departure  for  Lidia,  his  lordship  had  drawn  four  bills 
for  1 0001.  each,  payable  to  his  own  order  twelve  months  after  date,  which  were 
accepted  by  Kidge,  his  lordship's  regimental  agent.  That  they  were  then  handed 
over,  endorsed  hy  Lord  Moira  generally,  to  Major  James,  his  lordship's  confidential 
friend,  and  who  had  been  employed  in  obtaining  money  for  his  lordship,  through  the 
medium  of  such  bills,  ever  since  the  year  XtiQ'l,  by  getting  them  discounted  for  that 
purpose,  and  often  at  the  house  of  Austen  and  Maunde,  but  more  particularly  with 
Austen,  who  usually  furnished  cash  for  them.  That  Major  James  (having  previously 
had  a  communication  with  Maunde  on  the  subject  of  getting  the  bills  negociated,)  took 
them  himself  to  the  banking-house  of  Austen,  Maunde  [52]  and  Co.,  in  Heiu-ietta- 
street;  where,  after  several  interviews  with  Maunde,  (without  seeing  Austen  on  the 
business,)  he  at  length  received  from  Maunde  .'J(J00l.  for  the  four  bills,  which 
he  immediately  gave  to  Lord  Moira.  Major  James  was  known  to  Austen  and  Co. 
to  be  the  agent  of  Lord  Moira,  and  to  be  piocuring  the  money  for  him.  It  was 
also  in  evidence,  that  Lord  Moira's  bills,  so  drawn  and  accepted,  had  become  much 
depreciated  in  the  market ;  which  was  explained  to  mean,  that  they  were  not  negoci- 
able  foi'  so  much  in  value  as  thej'  purported  to  be  drawn  for,  and  that  151.  per  cent, 
per  annum,  was  commonly  required  and  received  for  discounting  them.  Major  James 
had  himself  no  interest  in  the  bills,  but  was  merely  the  agent  of  Lord  Moira  ;  and 
had  not  endorsed  them,  nor  was  theie  any  other  etidorseraent  on  them  but  that  of 
Lord  Moira.  On  that  evidence,  the  counsel  for  the  defendant  ol)jeeted  that  the  trans- 
action was  usurious  ;  for  that  it  was  quite  clear,  that  the  money  given  for  the  l)ills  in 
(|uestion,  was  in  tiie  way  of  discounting  them  for  Lord  Moira,  and  not  as  buying  them 
of  Major  .lames.  His  loidship  left  it  to  the  jury  to  say  whether  the  transaction  before 
them  was  merely  colourable  on  the  pait  of  the  house  of  Austen  and  .Maunde,  and  was 
a  discounting  of  the  liilis  ;  or  whether  it  was  a  fair  and  bona  tide  purchase  of  the  bills 
by  them.  If  the  former,  directing  them  to  find  foi-  the  defendant;  if  the  latter,  for 
the  Crown  :  when  the  jury  found  a  verdict  for  the  Crown. 

Dauneey,  and  Nolan,  shewed  cause ;  contending,  that  what  had  been  done  in 
respect  of  the  bills,  [53]  was  on  the  face  of  the  transaction  a  mere  sale,  and  not  a 
discount :  when  the  Court  calling  on  the  counsel  who  were  to  support  the  rule, — 

Clarke,  and  I'cake,  submitted, — that  the  tian.saction  was  a  discounting,  and  not  a 
purchase  of  the  bills,  and  therefoie  usurious  ; — that  the  money  given  for  them  was  a 
personal  advance  to  Lord  Moira  himself  .done,  on  his  ('riMlit,  .at  a  premium  of  l.")l.  jiei- 
cent,  luring  consideiably  above  the  usual  discount.  Major  .lames  was  not  ;t  third 
person  holding  the  bill  for  his  own  benclit,  as  having  Tcceived  it  for  money  due  to  him 
from  Lord  Moiia,  nor  does  he  endorse  it,  or  make  himself  liable  ;^if  he  had,  it  woul<l 
have  been  a  loan  to  him,  and  thei'efore  eipially  usurious  ; — but  he  is  identified  with 
Lord  Moira,  who  was  at  the  time  distressed  for  money,  and  was  precisely  one  of  the 
persons  meant  to  be  protected  liy  the  statute  ( 1 2  Ainie,  cap.  I  (J)  .against  the  mischievous 
eonse(|uences  of  their  necessities,  and  the  language  of  the  act  is  most  general :  or  if 
transactions  of  this  sort  may  be  legalized  as  a  .sale,  the  beneficial  provisions  of  that  act 
will  be  frustrated.  A  party  selling  a  bill  is  I'eleased  from  all  responsibility  on  it. 
Not  so  here.  Lord  Moira:  who'e  sale  it  was,  if  the  bill  was  sold,  for  it  w;us  sold  for 
his  benefit,  and  in  fact  tiy  himself:  foi-  the  nutre  agency  of  a  third  person  can  make 
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110  sort  of  difference  in  the  act  itself,  which  was,  a  discounting  of  these  bills  at  more 
than  five  per  cent. 

Uauncey,  and  Nolan,  contra,  contended,  that  [54]  it  was  a  mere  que.stioi)  of  fact 
for  the  jury,  whether  this  was  a  sale  by  Major  James,  or  a  discounting  for  Lord  Moira ; 
and  their  finding  ought  to  be  conclusive.  It  was  in  evidence  that  no  one  would  tiike 
these  bills  for  their  full  amount,  therefore  the}'  were  sent  into  the  market  to  be  sold 
to  any  one  who  would  purchase  them  on  speculation.  They  had  in  the  market  a 
specific  value  assigned  them,  and  the  house  of  Austen  and  Co.  had  given  for  them  all 
that  they  weie  considered  to  be  worth.  This  is  an  instrument  on  which  any  one, 
becoming  legally  possessed  of  it,  might  sue,  and  therefore  may  be  the  subject-matter 
of  sale.  If  the  issue  of  the  bill  was  fair  at  first,  subsequent  usury  does  not  vitiate  it. 
If  Austen  and  Maunde  had  endorsed  these  bills  over  to  a  third  person,  they  would 
have  been  available  in  his  hands  ;  so  also  are  they  in  the  hands  of  the  Crown. 

Richards,  Chief  Baron.  This  is  certainly  a  case  of  very  singular  circumstances. 
(Stating  the  transaction  and  the  connection  between  the  parties,  and  oliserving 
particularly  on  the  communication  between  James  and  Maunde,  before  the  bills  were 
produced.)  It  is  said  that  this  transaction  was  usurious  ;  and  if  it  were,  we  are  bound 
here  to  decide  according  to  the  law. 

Now  I  confess,  on  re-consideration,  that  I  think  this  was  an  usurious  transaction, 
and  that  the  usury  affects  the  Crown  in  the  same  manner  as  it  would  the  assignees  of 
Austen  and  Maunde,  if  they  had  l)ecome  bankrupt.  Without  entering  into  all  the 
circumstances,  the  simple  fact  is,  that  Lord  Moira  [55]  and  Major  James  were,  as  to 
this  transaction,  one  and  the  .same  person.  If  Lord  Moira  had  gone  to  Austen  and 
Maunde,  and  said,  "  Lend  me  .34001.  and  I  will  give  you  bills  for  40001."  no  doubt  that 
would  have  invalidated  the  bills  ;  and  I  do  not  see  how  we  can  distinguish  between 
the  facts  of  the  bills  being  signed  before  or  after  the  negociation,  or  whether  they 
were  taken  to  Austen  and  Maunde  in  an  issuable  state  or  not.  Major  James  does 
not  effect  to  be  more  than  a  mere  messenger  in  the  business.  It  was  argued,  that  if 
the  bills  were  good  in  their  inception,  subsequent  usury  would  not  make  them  bad. 
I  think,  however,  that  it  would  Then  it  was  contended,  that  in  the  hands  of  the 
Crown,  as  of  an  innocent  holder,  the  vice  of  the  bills  was  removed ;  but  I  think  that 
the  Crown  must  stand  in  the  place  of  an  assignee,  and  I  think  it  is  clear,  that  in  case 
of  bankruptcy  an  assignee  could  not  have  recovered  on  the  bills ;  and  I  see  no 
difference,  for  they  both  become  possessed  by  act  of  law. 

It  has  been  put  also,  that  the  question  was  fairly  left  to  the  jury  as  a  question 
of  fact,  whether  this  negociation  was  a  loan  or  a  .sale  ;  they  being  told  that  in  the  one 
case  the  bills  would  be  bad  :  in  the  other  they  would  be  good.  The  effect  of  that 
direction  would  be,  to  leave  the  question  of  law  to  them.  Now  I  think  that  the  person 
who  tried  this  cause  ought  to  have  told  the  jury,  that  under  the  circumstances  of  this 
case  the  transaction  was  usurious.  It  did  not  occur  to  me  then,  as  it  does  now,  that 
this  negociation  was  tainted  with  usury  ;  but  [56]  I  should  certainly  now  direct,  if 
the  cause  were  trying  before  me,  that  Lord  Moira  could  not  be  sued  on  these  bills, 
because  they  are  Ijad  in  point  of  law  ;  and  therefore  I  think  there  should  be  a  new 
trial. 

CtRAHAM,  Baron.  The  arguments  of  the  defendant's  counsel  have  relieved  me  from 
many  considerable  difficulties  ;  and  I  think  the  question  was,  ultimately,  not  one  of 
fact.  If  Major  James  had  received  these  lulls  from  Lord  Moira  on  his  own  account, 
as  security  for  a  debt,  and  had  then  sold  them,  the  direction  would  have  been  right ; 
but  James  was  Lord  Moira's  confidential  agent.  (Adverts  to  the  evidence.)  This, 
therefore,  being  clearly  a  loan  to  Lord  Moiia,  and  not  a  purchase  in  the  market,  it  was 
not  a  question  for  the  jury  ;  that  the  Judge  should  have  told  them,  that  it  was  a  trans- 
action which  the  law  did  not  allow.  Then  the  bills  getting  into  the  hands  of  the 
Crown,  under  this  extent  against  its  debtor,  does  not  remove  the  usurious  quality ; 
for  that  is  certainly  a  very  different  thing  from  a  bill  originally  good  having  got  into 
the  possession  of  a  bona  fide  holder  for  a  valuable  consideration. 

Wood,  Baron,  absent. 

Garrow,  Baron.  The  confusion  which  has  got  into  this  case  proceeds  from  its 
having  been  at  one  time  considered,  that  these  bills  were  sent  aliout  the  town  to  be 
sold  for  what  could  lie  got  for  them  ;  but  the  fact  is,  that  this  paper  was  sent  by  the 
[57]  maker  to  those  who  well  knew  its  precise  value,  to  get  that  value  for  it,  which 
was  done.     Nothing  had  been  given  by  Major  James  for  it ;  and  whether  the  trans- 
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action  was  oi'igiiially  good,  it  is  not  iiecessaiy  to  iiir(uii-o  :  but  that  this  transaotioii, 
as  between  Major  .)ames,  the  acknowledged  agent  of  Lord  Moira,  and  Austen  and 
Maunde,  was  usurious,  there  can  l)e  no  doubt. 

It  was  ingeniously  argued,  that  the  bills,  by  getting  into  the  hands  of  the  Crown, 
made  a  ditlereuce  as  between  the  Crown  and  the  party  :  but  it  would  l)e  most 
unfortunate  if  that  were  so ;  for  then  the  grossest  usurer  would  have  nothing  to  do 
but  to  get  his  bills  seized  under  an  extent,  and  then  all  his  illegal  transactions  would 
be  rendered  available  in  the  hands  of  the  Crown.  That  is  too  monstrous  a  proposition 
for  serious  consideration,  and  would  require  to  be  supported  by  undoubted  authoiity. 

Per  Curiam.     Rule  absolute. 

[58]  Bkuadhurst,  Clei-k,  p.  Baldwix.  Monday,  12th  May  1817. —After  payment 
of  money  into  Court  by  a  defendant,  in  an  action  biought  against  him  on  the 
2(1  and  3d  Edw.  VI.  by  a  farmer  of  tithes,  he  cannot  object  to  the  plaintitt's 
title  to  the  tithes ;  because  he  has  admitted  the  plaintiffs  right  generally,  and 
has  reduced  the  cause  to  a  meie  question  of  the  amount  of  the  damages. 

The  plaintiti'  had  recoverciJ  a  verdict  at  the  last  Suffolk  Lent  Assizes,  in  an  action 
of  debt  under  the  2d  and  3d  Edward  VI.  cap.  13,  for  treble  the  value  of  tithes  of 
corn  and  grain  taken  and  carried  away  i>y  the  defendant  without  setting  out  the 
tithe. 

The  declaration  contained  six  counts.  The  first  count  (under  the  statute)  stated 
plaintiff  to  be  entitled  to  the  tithes,  in  the  parish  of  Brandleston,  as  the  farmer  thereof  ; 
and  that  the  defendant,  as  an  occupier  of  land  within,  i*k;c.  having  cut  down  and  reaped 
certain  corn  and  grain,  to  wit,  &c.  the  tithe  whereof  did  of  right  belong,  &c.  and  ought 
to  have  been  yielded,  &i:. ;  but  defendant,  not  regarding,  itc.  did  take  and  carry  away 
the  said  corn  and  grain  from  said  land  where  the  .same  had  so  giown,  without  dividing 
or  setting  forth  for  the  tithe  theieof,  the  tenth  part  of  the  said  corn  and  grain  fiom 
the  other  nine  parts  thereof,  and  without  any  agreement  or  composition,  &c.  value 
lOUl.  ;  whereby,  &c.  actio  accrevit  for  3wOl.  being,  &c.  The  2fl  count  stated,  that 
defendant  was  indebted  to  pl.iintitl'  lOOl.  for  the  use,  per-ception,  and  enjoyment  of 
the  tithes  of  corn  and  grain  of  ceitain  lands  by  defendant,  at  his  request,  and  by  the 
permission  and  suti'erance  of  the  said  plaintiff,  for  a  long  time  then  elapsed,  perceived, 
and  enjoyed,  which,  &.(i.  ;  whereby,  Ac.  [59J  The  3d  count,  that  in  consideration  of 
defendant's  perception  and  enjoyment  of  divers  other  tithes,  Ac.  the  defendant  under- 
took and  agreed,  iVc.  quantum  valebant,  viz.  lOOl.  The  4th  and  .oth,  the  common  money 
counts,      (ilii,  Account  stated  ;  breach  ;  damage  101. 

The  defendant  paiil  221.  into  Court  on  the  2d,  3d  and  last  counts,  and  pleaded 
the  general  issue. 

I'he  plaintiff,  on  tlie  trial,  proved  that  he  was  lessee  of  these  tithes  under  trustees, 
and  that  he  had  received  payments  from  other  occupiers.  The  defendant  had  i)eon 
accustomed  to  pay  a  certain  yearly  composition  for  his  great  tithes  to  a  former  lessee  ; 
and  one  of  the  questions  in  the  cause  wa.s,  whether  that  composition  had  been  put  an 
end  to,  and  whether  the  plaintiff,  the  present  lessee,  was  entitled  to  recover  more. 

The  defendant's  coun.sel  objected,  that  the  plaintiH'  had  not  made  out  a  sufiicient 
title  to  the  tithes  to  enable  him  to  support  the  present  action  ;  for  that  there  could 
not  legally  be  a  lease  of  tithes  by  parol  without  deed. 

(Jn  the  other  hand  it  was  contended,  that  the  defendant  having  paid  money  into 
Court,  had  admitted  the  plaiutill's  title;  and  could  not,  therefore,  afterwards  lake 
any  objection  to  it. 

(iraham,  IJaron,  who  tried  the  cause,  ruled  that  the  plainlill'  had  made  out  a  right 
to  the  tithes  [60]  foi-  one  year  at  least,  Ijy  his  contract,  fortilicd  \>y  jjerccption  under 
it;  and  observed,  that  that  title  was  admitted  on  the  record,  and  more  ])articul;irly 
as  the  counts  on  whicli  the  money  was  paid  into  (Jourt  were  special  ;  but  that  as  to 
the  count  for  treble  value,  that  was  out  of  the  ([uestion  ;  because  it  was  clear  that  tho 
plaiutiir  had  never  called  on  the  defendant  to  set  out  the  tithes,  and  that  ho  never 
meant  to  do  so. 

Hart  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  1)0  sot  aside  and 
entered  for  the  dofend.int,  or  a  new  trial  granted,  on  the  olijoetion  taken  at  the  trial 
now  su[)ported  by  tho  authorities; — he  .sui)mitted,  that  the  plaintiff,  having  declared 
as  farmer  of  the  tithes,  w.as  ijound  to  pi'oduco  a  lease  ;  foi'  that  there  could  lie  no 

Kx.  Div.  11.— 13* 
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triinsfer  of  tithes  to  u  sliauger  by  parol,  whatever  there  might  be  as  between  the 
person  entitled  and  the  person  who  was  to  pay  them  by  way  of  retainer,  Ilawkc  \. 
Bidiifictd,  (Cro.  Jae.  137),  KcdiliiKjton  v.  Brid.ijman  (h).  That  in  the  latter  case  it  was 
held  that  such  an  agreement  operated  by  way  of  forbeaiance  and  waiver,  as  between 
persons  who  were  privy  to  the  original  compact ;  but  in  no  case  could  it  apply  to  a 
third  person  or  stranger. 

As  to  the  objection  of  their  being  precluded  from  going  into  the  title  of  the 
plaintitt'  after  paying  monej'  into  Court,  they  relied  on  the  distinction  [61]  taken  by 
Ashurst,  J.  in  Cox  v.  Parry  (1  T.  li.  -164),  that  it  was  only  an  admission  that  the 
plaintitl'  was  entitled  to  maintain  his  action  for  the  amount  of  the  sum  paid  in  ;  leaving 
all  points  open  as  to  any  fui'ther  demand,  as  if  the  plaiutift'  had  discontinued  and 
proceeded  de  novo. 

Blosset,  Serj'.,  and  Storks,  now-  shewed  cause  ;  submitting,  that  the  plaintiff  had 
proved  a  sufficient  title,  independently  of  the  admission  by  payment  of  money  into 
Court ;  and  if  not,  that  the  defendant  was  precluded  thereby  from  taking  the  objection. 

As  to  the  objection  itself,  they  contended,  that  although  there  were  cases 
apparently  somewhat  contradictory  as  to  the  right  mode  of  acquiring  a  title  to  tithes, 
and  raising  a  doubt  whether  a  lease  of  them  for  a  year,  as  an  incorporeal  hereditament, 
could  be  by  parol ;  yet  it  had  been  held  that  such  a  transfer,  if  not  good  as  a  lease, 
was  good  as  a  mutual  agreement  ((/),  and  that  would  be  sufficient  to  sustain  this 
verdict,  if  accompanied  by  enjoyment.  In  Sehcin  v.  lialdy  (e),  it  was  held  sufficient, 
on  the  part  of  a  plaintiff  declaring  as  farmer,  that  he  proved  himself  to  have  been  in 
receipt  of  tithes  as  lessee  of  J.  8.,  who  was  lessee  of  the  rector,  without  producing  the 
lease  from  the  rector  to  J.  .S.  And  in  Ilartruli/e  v.  Liibhs  (B.  X.  P.  KSS)  it  [62]  was 
not  required  of  the  plaintiff",  who  declared  as  farmer,  to  produce  any  lease  after 
proving  perception  ;  and  that  would  be  sutiicieut  to  entitle  a  plaintiff'  to  call  on  defen- 
dant to  make  nut  his  case  (B.  N.  P.  18ii).  And  they  cited  also  Saunders  v.  Sandford 
(Cro.  Jac.  -437),  Arnold  v.  Bidgood  (Cro.  Jac.  31S),  and  Moyh  v.  Ewer  (ib.  362). 

On  the  other  point  they  submitted,  that  the  case  of  Vox  v.  Parry  was  against  the 
pi'oposition  in  support  of  which  it  was  cited.  And  they  cited  further,  the  case  of 
Bennett  v.  Francis  (2  B.  &  B.  550),  where  the  Court  of  Common  Pleas  expressly  held, 
that  payment  of  money  into  Court  on  a  declaration  in  contract,  was  an  admission  of 
the  contract,  to  the  full  extent  of  the  tei'ms  laid  in  the  declaration.  This  also  is  laid 
as  a  special  contract,  and  is  equally  admitted  by  the  payment  of  money  into  Court; 
and  the  question  was  reduced  to  one  of  the  amount  of  damages,  and  the  jury  found 
that  the  plaintiff'  was  entitled  to  more  than  had  been  so  paid  in  by  the  defendant. 
They  also  cited,  to  the  same  point,  Vati's  v.  irillun  (2  East,  128). 

Hart,  B.  and  Jamiesou,  in  support  of  the  rule,  contended,  that  payment  of  money 
into  Court  did  not  merely  conttne  the  question  in  this  cause  to  the  amount  of  the 
ulterior  damages  to  be  recovered ;  but  that  it  still  left  the  right  of  action  open  to 
any  objection,  and  did  not  preclude  the  defendant  from  the  benefit  of  any  thing  which 
should  occur  on  the  [63]  trial  destructive  of  the  plaintiff's  case :  as  if,  in  an  action  by 
one  of  several  partners  for  a  partnership  debt,  the  defendant,  having  paid  money  into 
Court,  and  not  having  pleaded  in  abatement,  might  still  take  advantage  of  the  plaintiff's 
shewing  himself  out  of  Court,  by  betraying,  in  the  course  of  the  cause,  that  there 
were  othei'  persons  who  ought  to  have  been  joined  with  him  in  the  action.  A  defen- 
dant might  pay  money  into  Court  on  other  grounds  than  that  of  admission  of  the 
plaintiff''s  right  even  so  far  ;  and  it  would  be  hard  to  say  that  if  a  defendant  should 
erroneously  pay  money  into  Court,  that  should  give  a  plaintiff  a  right  to  proceed  in  a 
suit  for  which  he  had  originallv  no  foundation.  And  he  cited  Hnl/oii  v.  Bolton  (1  H. 
Bl.  499). 

Graham,  Baron.  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  any  further 
inquiry ;  though,  if  my  brother  Garrow  should  think  otherwise,  I  shall  concede  my 
opinion.  I  must  observe,  however,  that  the  case  which  has  been  cited  for  the  defen- 
dant, of  Cox  V.  Parry,  in  my  view  of  it,  is  precisely  against  the  proposition  that  the 
payment  of  money  into  Court  on  a  declaration,  upon  a  special  contract,  is  not  conclusive 

(h)  Bunb.  2,  and  cases  in  the  margin. 
(d)  Eaton  v.  Shericin,  iSkin.  113. 

(«)  B.  N.  P.  188,  and  Nehon  v.  JFoodward,  Cro.  Eliz.  249  ;  Owen,  103  ;  1  Browulow, 
354 ;  and  Sorrell  v.  Crove,  1  Ko.  R.  1 74. 
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on  the  ilutoiidiiiit.  The  defeiulaiit,  in  that  case,  was  precliidod  from  adniis.siuu  of  the 
l)l.iintill'.s  right  of  action,  because  he  could  not  admit  such  a  right  against  the  positive 
etleet  of  an  act  of  parliament  ;  or  that  the  plaintiff's  were  entitled  to  proceed  on  a 
jiolicy  against  one  whose  name  was  not  inserted  in  the  instrument,  as  was  [64]  i'e(|uired 
by  the  I'Sth  (xeo.  III.  c.  4-1.  And  in  the  case  of  Jliillon  v.  Bolioii,  the  defenrlant  did 
not  wish  to  contest  his  liability  as  to  the  211.;  yet  he  admitted  nothing  by  paying 
that  money  into  Court,  but  denied  that  anj'  thing  more  was  recoverable.  In  this  case, 
where  the  declaration  was  special,  the  money  which  was  paid  into  Court  was  an 
acknowledgment  of  the  specialties  of  that  declaration,  and  was  an  admission  of  the 
plaintiff's  right  to  sue  ;  and  that  something,  at  least,  was  due  to  him  from  the 
defendant. 

Wool),  Baron,  absent. 

Uakkow,  Baron.  I  entirely  concur  in  the  opinion  which  has  been  given.  It 
appears  to  be  admitted  that  the  verdict  was  right,  if  the  payment  of  money  into  Court 
was  an  admission  of  the  plaintill's  right  of  action.  Now  the  parties  could  only  have 
gone  on  to  trial  aftci'waids,  to  ascertain  whether  there  was  or  was  not  any  thiiig  more 
duo  to  the  plaintitf  than  the  sum  so  paid  into  Court ;  and  if  not,  there  could  have 
been  nothing  to  try.  In  so  doing  they  proceeded  at  their  ]jeril,  and  must  abide  by 
the  result.  The  piudenee  of  paying  money  into  Court,  is  one  of  the  most  an.xious 
points  on  which  counsel  can  be  asked  to  advise  ;  between  the  care  lest  the  party  should 
admit  the  terms  of  a  special  contract,  on  the  one  hand  ;  or  on  the  other,  lest  he  should 
jHoceed  with  a  consciousness  that  something  must  ultimately  be  reco\ered :  but, 
whatever  course  be  adopted,  it  must  be  followed  l)y  all  its  legal  consequences.  In  the 
present  wise  the  Jury  ba\e  found  that  more  than  the  sum  paid  in  liy  the  defendant 
was  due  to  the  plaintiff;  and  there  has  been  no  good  ground  urged  for  any  further 
in(iuiry. 

[65]  As  to  the  other  question,  it  is  unnecessary  to  decide  that  point ;  but  I  should 
cartainly  say,  that  (he  tithes  might  have  been  so  let  to  the  plaintitf,  as  it  has  been 
alleged  they  were,  foi'  a  year.     The  verdict,  therefore,  nuist  stand. 

liule  discharged. 


In  the  ExciiEijUEii  Chambkk.     (In  Equity,  Coi;am   liicii.VKus, 
Lord  CtiiEi'  BAiiON.) 

'I'liK  Wauden  and  Minor  CANONts  of  St.  Paul's,  and  their  Les.see,  r.  The 
liisiioi'  of  Lincoln,  as  Dean  of  8t.  Paul's.  Tuesday,  l;3t,h  May  1817.— 
The  dwelling-house,  &c.  of  the  deanery  of  St.  Paul's  in  London,  is  not  exempt 
from  the  payment  of  tithes  to  the  Warden  and  Minor  Canons  under  the  37 
li.  VIII.  c.  12. — The  rate,  according  to  the  amount  of  which,  the  payment  for  such 
tithes  is  to  be  computed,  is  2s.  9d.  in  the  pound,  on  the  fair  yearly  rent,  or  actual 
annual  value  of  the  premises  to  be  let,  as  in  the  case  of  all  other  houses  paying 
tithes. — The  maxim  ecclesia  ecclesi;e  dccimas  solvere  non  debet,  does  not  apply 
to  the  ciicunistanccs  under  which  the  dean  of  St.  Paul's  is  connected  with  the 
wai'den  and  minor  canons  as  parson  of  St.  (Iregory.  It  is  confined  to  the  cleigy 
of  the  same  church. --The  dean  is  not,  within  the  meaning  of  the  exemption  in 
the  act,  a  great  man.  —  Where  there  has  been  no  new  lease  granted  for  many 
ycai's,  the  clergy  of  London  are  to  be  paid  for  their  tithes,  on  the  expiialion  of 
the  old  one,  according  to  the  inn)roved  annual  value;  and  when  any  line  is  paid 
on  taking  a  new  lease,  in  consideration  of  which  the  annual  rem  is  reduced,  the 
amount  of  such  fine  is  to  be  taken  into  the  calculation  of  the  estimate  of  the 
yearly  value. — New  houses  on  old  sites  are  liable  according  to  the  actual  ainiual 
value. — Where  a  general  act  of  pailiament  confers  immunities  which  expressly 
exempt  certain  i)crsons  from  the  elVcct  and  operation  of  its  provisions,  it  excludes 
all  exemptions  to  which  the  subject  might  have  licen  before  entitled  at  common 
law  :  expressio  unius  est  exckisio  altcrius. 

This  w\as  a  suit  institvitcd  for  an  accoiuit  and  payment  of  tithes,  after  the  rate  of 
2s.  9d.  in  the  [66J  jionnd,  for  the  dwelling-house,  iVe.  in  tlu^  occupation  of  the 
defendant,  computed  on  the  full  valtu-,  to  be  let  by  the  year.  The  bill  stated,  (after 
deducing    the   title  of  the  plaintill's,   as  parson  and   j^ropiietors  of  the  church  of  St. 
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G-regory,  to  the  tithes,  as  conferred  on  them  by  the  apprupriation  of  the  Dean  and 
Chapter  of  the  cathedral  church  of  >St.  Paul's,  under  the  authority  of  letters  patent 
of  the  24th  Hen.  VI.),  that  by  a  decree  (a)  dated  23d  February  1545,  made  in 
pursuance  of  the  act  of  parliament  (37  Hen.  VIII.)  "for  tithes  in  London,"  it  was 
ordained,  that  the  citizens  and  inhabitants  should  yearly,  without  fraud  or  covin,  for 
ever  paj'  their  tithes  to  the  parsons,  vicars  and  curates  for  the  time  being,  after  the 
i-ate  therein  mentioned  ;  viz.  for  every  ten  shillings  rent  by  the  year,  of  all  houses, 
shops,  &c.  Is.  4|d.  ; — twenty  shillings,  2s.  9d.  :  and  so  in  proportion  for  every  10s. 
increase  of  rent,  payable  quarterly,  with  an  exception  in  favour  of  any  houses,  &c. 
accustomed  to  pay  less.  Then  (noticing  the  acts  of  22d  Cha.  II.  for  rebuilding  the 
city  of  London,  as  having  united  other  parishes  with  St.  Gregory,  and  the  22d  and 
23d  Cha.  II.  as  confirming  the  right  of  the  plaintiff's  lo  their  tithes  as  foi-merly,) — it 
charged  the  possession  of  the  defendant,  and  his  non-payment  of  tithes,  and  that 
the  said  dwelling  house,  &c.  ought  to  be  computed,  with  respect  to  the  tithes  payable 
therefore,  at  the  present  improved  yearly  rent  or  value. — And  prayed,  &c. 

The  defendant,  by  his  answer,  having  premised  that  [67]  in  1670  the  then  Dean 
rebuilt  the  mansion-house,  &c.  on  part  of  the  scite  of  the  old  deaner\',  as  set  out  bj' an 
adjudication  under  the  hands  and  seals  of  the  then  Lord  Keeper  and  Bishop  of  London, 
under  the  authority  of  an  act  of  parliament,  on  consideration  of  being  entitled  lo 
demise  the  residue  for  a  term  of  60  years,  set  up  the  following  defences  : 

1st,  That  from  time  whci'eof,  &c.  no  tithes,  or  any  pecuniary  payments  whatsoever 
in  the  nature  oi'  in  lieu  of  tithes,  were  ever  made  and  paid,  or  were  of  right  due  or 
payalile  to  the  plaintiff's,  for  or  in  respect  of  the  said  deanery-house,  &c.  so  long  as  the 
same  remained  in  tenure  and  occupation  of  the  Dean,  (stating  his  own  constant  occupa- 
tion, and  that  the  said  deanery  consisted  of  the  same  premises  so  set  out,  &e.  ;)  but 
that  such  part  of  the  garden  of  the  present  deanery  as  thereinafter  mentioned,  formerly 
belonged  to  a  certain  dwelling-house  or  tavern  called  the  Feathers,  and  which  the 
defendant  believed  was  added  to  the  old  gai-den  soon  after  the  reltuilding  of  the  deancrv  ; 
and  that  part  of  the  present  court-yard  and  garden  of  the  said  deanery  consisted  of 
the  former  sites  of  four  shops  or  sheds,  and  of  three  houses  in  Scollop-court,  added  at 
the  same  time. 

2dly,  Reciting  the  purchase  and  conveyance  of  the  site  of  the  Feathers,  in  1GS3, 
which  was  added  to  the  garden  of  the  deanery, — the  answer  stated,  that  from  that  time 
down  to  the  year  1770,  the  sum  of  12s.  6d.  had  been  paid  by  the  defendant's  pre- 
decessors to  the  plaintiff's,  in  lieu  of  tithes  for  the  said  ground  ;  and  submitted,  that 
such  annual  pay-[68]-ment  could  not  now  be  increased.  It  then  referred  to  certain 
entries  in  the  plaintiff's'  book,  where  the  payment  of  12s.  6d.  was  described  as  being 
paid  for  the  tithes  of  "  the  deanery,"  but  which,  it  insisted,  were  payable  only  for  that 
part  of  the  garden  added  in  1683;  and  therefore  protested  against  such  entries  con- 
cluding the  defendant.  It  then  stated, — that  shortly  after  the  year  1769,  the  tithes 
due  to  plaintiff's,  of  four  shops  or  sheds  adjoining  and  occupied  with  the  said  deanery, 
were  first  charged  and  collected  after  the  rate  of  Is.  4d.  per  annum  for  each,  making, 
together  with  the  12s.  6d.  the  entire  sum  of  17s.  lOd.  ; — that  in  1776,  the  tithes  due 
for  three  houses  in  Scollop-court,  also  taken  into  the  occupation  of  the  then  Dean,  were 
first  charged  and  collected  after  the  rate  of  2s.  for  each  house,  making,  with  the  other 
sums,  11.  3s.  lOd.  which  was  also  paid  down  to  1779;  from  which  period  down  to 
1792,  it  was  alleged,  that  from  mistake  or  accident,  a  sum  of  1 1.  5s.  had  been  improperly 
collected  on  behalf  of  the  plaintiff's,  instead  of  the  said  sum  of  12s.  6d.  ; — and  insisted, 
that  the  Deans  of  the  said  church  were  entitled  to  hold  the  premises  which  were  part 
of  the  scite  of  the  ancient  deanery,  free  of  all  tithes,  and  payments  in  lieu  thereof. 

3dly,  The  answer  next  (adverting  to  that  part  of  the  decree  which  orders  that 
the  owners  of  dwelling-houses,  &c.  inhabiting  or  occupying  the  same  themselves,  should 
pay  a  rate  of  tithes  proportionable  only  to  the  quantity  of  such  yearly  rent  as  the 
same  were  last  letten  for,)  insisted,  that  from  long  previous  to  the  year  1779,  the  pay- 
ment of  12s.  6d.  [69]  for  the  scite  of  the  Feathers,  added  to  the  deanery,  and  the 
other  sums  before-mentioned,  for  the  other  additions,  was  the  onlv  sum  ever  paid  in 
respect  of  the  said  premises,  (except  the  sum  of  II.  5s.  paid  from  1779  to  1792,  instead 
of  the  12s.  6d.  by  mistake)  ;  and  that  none  of  such  premises,  so  added,  had  ever  been 
etten  since  they  were  added  to  the  deanery  ;  and  that  as  the  said  pi'emises  must  be 

(o)  This  decree  is  set  out  at  length  in  3  Burn's  Ecclesiastical  Law,  p.  555. 
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presumed  to  have  been  thou  assessed  at  the  rent  for  which  they  were  then  hist  lettcii, 
they  could  not,  therefore,  be  raised  till  they  should  be  next  letton. 

4thly.  The  defendant  (adverting  to  the  words  of  the  statute,  that  the  dues  should 
not  extend  to  the  houses  of  great  men,  or  noblemen,  oi'  noble-women,  when  in  their 
own  hands,)  submitted  that  the  Dean  was  a  great  man,  within  the  meaning  of  the 
act,  and  that  therefore  the  ancient  site  of  the  deanery  was  exempt ;  or,  if  not,  that 
still  the  customary  payment  of  the  sum  of  12s.  6d.,  assessed  upon  the  said  deanery,  was 
the  only  payment  to  which  it  was  liable  for  the  said  ancient  site  of  the  deanery, 
including  the  site  of  the  Feathers,  unless  it  should  be  again  let. 

The  oth,  and  last  ground  of  defence,  was  (insisting  still  on  the  annual  payments,) 
that,  in  all  events,  the  plaintiffs  were  not  entitled  to  demand  more  than  11.  5s.  for 
the  said  deanery,  exclusive  of  the  additions  :  and  that,  if  they  were,  they  were  not 
entitled  to  more  than  for  six  years  before  the  filing  of  this  bill. 

[70]  The  answer  concluded,  by  denying  that  any  improvements  had  been  made 
since  the  re-building,  &c  :  and  that  defendant  h.ad  not,  (as  was  charged,)  any  other 
documents  in  his  possession,  except  as  set  forth  in  his  schedule. 

Wetherell,  and  Hall,  for  the  plaintiffs,  contended,  that  they  were  entitled  to  an 
acco\int  of  the  tithes,  at  a  rate  according  to  the  present  annual  value  of  the  pi'cmises 
subject  thereto,  to  be  let.  And  they  submitted,  that  the  decided  cases  of  The.  iMiiior 
Canons  of  St.  PauVs  v.  Morris  (9  Ves.  1.5.5),  and  Avtrolim  v.  The  End  India  Com/iani/ 
(13  Ves.  9),  had  furnished  the  principle  which  ought  to  govern  the  present;  that  the 
plaintiffs  having  once  proved  by  evidence,  that  a  sum  of  money  had  been  always  paid 
for  the  tithes  of  these  premises,  the  only  defence  on  which  the  defendant  could  succeed 
would  be,  that  that  sum  was  a  customary  payment ;  and  they  submitted,  that  that 
customary  payment,  if  pleaded,  should  be  stated  with  the  same  precision  as  is  required 
in  pleading  a  modus  :  but  no  such  defence  (they  observed)  was  set  up  by  the  defendant's 
answer  ;  or  if  it  were,  that  it  could  not  be  noticed  by  the  Court,  because  it  was  not 
well  ple;uled.  But  there  are  other  defences  set  up,  clashing  with,  and  contradictory 
to  each  other.  One  is,  that  the  sum  of  12s.  6d.,  which  has  been  paid  for  the  tithes, 
has  lieen  paid  for  other  premises  added  to  the  deanery  :  wherein'  they  would  put  it, 
that  the  corpus  of  the  deanery  has  never  paid  tithes  ;  suggesting  lather  than  in.sisting 
on  a  defence  on  that  ground.  But  if  that  sum  [71]  should  lie  proved  to  have  been 
paid,  and  payable,  for  the  deanery,  the  defendant  must  get  rid  of  it  by  shewing  it  to 
be  a  customary  payment ;  and  it  was  at  least  doubtful,  whether  a  customary  payment 
would  be  good  for  a  single  house  in  a  parish.  The  object  of  the  statute  was,  to  put 
the  tithes  payable  to  the  clergy  in  London,  on  a  footing  with  the  predial  tithes  paid 
to  a  rector  in  other  cases.  There  is  no  exemption  in  the  statute  in  favour  of  the 
defendant,  and  all  intended  exemptions  are  cxpi'cssly  ])rovided  for  therein.  The 
deanei-y  of  St.  I'aul's  catuiot  be  said  to  be  within  the  exemption  in  the  IGth  section 
of  the  act,  as  the  house  of  a  great  man.  It  is  clear,  that  he  is  not  a  nobleman  ;  and 
the  ex])ression  great  men,  (magnates,)  taking  ])i-eccdence  of  noblemen  in  the  ordei'  of 
the  words,  must  have  been  used  as  with  reference  to  persons  of  even  greater  popular 
conscfiuence  than  noblemen.  But  a  l)can  (although  the  |)i'esent  Dean  be  a  great  man) 
was  not  then,  noi'  is  now,  as  Dean,  a  great  man  in  point  of  right,  whatever  the  courtesy 
of  society  may  consider  him.  A  dean  i.s  not  mentioned  in  the  2d  Rich.  II.  ca]).  5 
(de  scan,  mag.),  or  in  the  ."31  lien.  VIII.  e.  10  ;  nor  is  there  any  notice  taken  of  a  dean, 
in  the  table  of  piccedence  in  Blackstone's  Commentaries,  (p.  405).  And  as  to  all  other 
common-law  grounds  of  exemption,  ecclesiastical  or  otherwise,  this  statute  has  virtually 
excluded  tlicm  :  and  even  an  abl)ey  would  be  liable  to  pay  tithes  under  this  act  of 
parliament.  So  it  was  held  in  the  case  of  (hnni.  v.  J'ipcr  ((Uv.  I(i4.  Cro.  VA'ix.  27G). 
They  then  adverted  to  the  fact  of  the  payment  of  12s.  fid.  for  [72]  the  deanery,  and 
to  tiie  circunist.uicc  of  its  having  been  doubled  of  late  years  ;  submitting,  that  the  less 
sum,  even,  was  nuu'h  too  laige  a  payment  to  be  attriliutablc  to  the  small  spot  of 
giound  on  which  the  Feathers  had  stood  ;  that  its  having  been  increa.scd  destroyed 
the  defence  of  a  customary  payment  altogether;  and  th.it  if  the  deanery  itself  was 
not  piotected,  the  new  building  was  liable  to  pay  tithes  according  to  its  inipioved 
value.  That  was  decided  by  the  case  of  ll'illiuiiiMnv.  GosHiii/  (Moor,  912).  Anrl  they 
contended,  that  that  value  was  not  to  be  estimated  merely  by  the  rent  paid,  but  by 
the  actual  yearly  value,  oi'  what  it  would  now  be  fairly  worth  to  be  let  by  the  year : 
and  thev  cited  /rally.  H'drrni  (:<;  (Uv  902i,  and  .■lulroliUM  v.  Tin-  luisf  Imlin  ('nw/miif 
(:i  Gw.  "1054), 
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Diuuicey,  and  Spnmgci-,  for  the  defendant,  contended,  that  the  payment  of  tithes 
for  the  city  of  London  was  merely  intended  to  be  a  chai-ge  on  hiy  property  of  a  nature 
purely  religious  ;  and  that  they  had  always  lieeu  paid  such  on  the  vigils  of  feasts,  to 
the  clergy,  and  so  paid  by  the  laity  only  ;  that  the  clerg\'  had  never  been  considered 
liable  to  those  ]3ayments  ;  that  they  wei'e,  for  that  reason,  not  named  in  the  act  of 
the  31  Hen.  VIII.  which  mentioned  only  the  citizens  and  inhabitants,  and  therefore 
the  provision  must  be  construed  as  confined  to  the  laity  alone,  as  the  payment  itself 
had  always  been  before  the  passing  of  the  act ;  that  the  12s.  6d.  (the  earliest  payment 
of  which  was  in  1763)  was  a  payment  in  respect  of  the  Feathers  (which  had  been  a 
house  used  as  a  tavern,)  having  been  purchased  and  [73]  added  to  the  deanery,  and 
thei'efore  previously  liable  to  pay  tithes,  and  thus  a  legal  origin  was  shewn  as  to  that 
payment,  which  must  destroy  the  presumption  of  an  illegal  one.  With  respect  to  the 
entry  of  the  payment,  as  for  "the  deanery,"  they  submitted,  that  it  was  not  surprising 
that,  l>y  way  of  brevity,  a  payment  for  any  part  of  the  deanery  should  be  entered 
shortly  in  the  plaintiffs'  books  as  a  payment  for  the  deanery  generally,  and  not  for  the 
preci.sc  part  only  which  was  liable  in  point  of  fact ;  an  entry,  besides,  which  the 
defendant's  piedecessors  could  have  had  no  opportunity  of  knowing,  still  less  of 
objecting  to.  The  subsequent  increase  of  the  amount,  they  contended,  was  attribut- 
able solely  to  accident  and  inadvertence  ;  and  certainly'  no  reason  is  given  for  it  by 
those  who  claim  it. 

As  to  the  argument  that  the  defendant  could  not  bring  himself  within  any  of  the 
exemptions  in  the  act,  they  urged,  that  his  claim  was  not  founded  on  an  exemption,  by 
way  of  discharge,  from  payment  of  tithe  at  any  time  due,  but  on  the  ground  that  the 
premises  never  had  been  chargeable.  They  urged  that  it  was  an  established  maxim, 
that  eoclesia  ccclesiie  decimas  solvere  non  debet;  and  the}'  cited  for  that  Ulinco  v. 
Marstan  (Cro.  Eliz.  479),  and  Blinco  v.  Barksdale  (ib.  578.  Gw.  197).  And  as  to  any 
doubt  which  might  be  i-aised  of  the  deanery  being  built  on  the  ancient  site,  that  must 
be  out  of  the  question,  because  it  is  expressly  so  charged  by  the  plaintift''s  bill. 

[74]  [Richards,  Chief  Baron.  The  maxim  of  ecclesia  decimas  non,  &c.  is  not  so 
general  as  to  extend  to  ecclesiastical  persons  not  belonging  to  the  same  chui'ch.j 

But  these  premises,  (it  was  submitted,)  are  church  land,  and  are  holden  by  this 
ecclesiastical  person  in  respect  of  his  deanery,  which  is  within  the  parish. 

It  was  then  contended,  that  if  the  defendant  was  not  to  be  considered  exempt  from 
the  payment  of  tithes  as  an  ecclesiastical  person,  he  was  within  the  express  exemption 
of  this  act  as  a  great  man,  according  to  the  meaning  of  those  words,  which  were  clearly 
conti'a-distinguished  from  noblemen,  and  must  be  applied  to  per-sons  of  wealth  and 
consequence,  or  dignity,  who  were  not  ennol)led.  Of  that  description  was  the  Dean 
of  St.  Paul's.  A  dean  is  styled  in  Burn's  Eccles.  Law  (vol.  2,  p.  76),  "a  governor 
over  the  prebendaries  and  canons  : "  he  is  therefore  a  great  man  in  the  church,  and 
as  such  he  no  doubt  was  in  the  contemplation  of  the  legislature,  when  passing  this 
act.  The  meaning  of  the  term  gi'eatness,  is  still  further  elucidated  l)y  the  subsequent 
words  of  the  exemption,  including  thei'ein  persons  who  were  great  in  trade,  as  all 
companies  having  halls,  &c.  (who  could  have  had  no  assigned  rank,)  which  is  strongly 
conclusive  of  the  intention  of  the  framers  of  this  act. 

They  ultimately  contended,  that  in  all  events,  the  payment,  if  chargeable,  ought 
to  be  restricted  to  the  amount  hitherto  paid. 

[75]  Wetherell,  in  reply,  submitted,  that  the  first  ground  of  exemption  from 
payment  of  tithes,  was  wholly  unsupported  by  evidence  ;  and  that  this  statute  had 
piecluded  all  presumption  of  satisfaction  by  payment  to  a  third  person.  He  denied 
that  the  payments  were  of  a  religious  nature  ;  insisting  that  they  were  merely  civil, 
and  to  be  considered  as  predial  tithes  ;  not  as  offerings  on  the  altar,  or  for  prayers,  or 
in  any  way  connected  with  the  rites  of  religion ;  and  therefore  did  not  come  within 
the  ecclesiastical  exemption,  which  was  confined  to  the  case  of  a  rector  and  vicar  of 
the  same  parish  ;  and  such  was  the  result  of  the  eases  of  Blinco  v.  Marstan,  and  Blinco 
V.  Barksdale, — that  tithes  in  London  were  a  civil  right  to  a  civil  payment,  in  respect 
of  the  houses,  and  not  in  respect  of  the  persons  occupying  them,  as  offerings  at  festivals 
are ;  and  therefore,  even  if  before  the  act  a  clergyman  was  not  liable  to  pay  tithes,  he 
became  liable  as  soon  as  the  act  passed.  And  he  repeated,  that  the  Dean  could  not 
be  considered  as  a  great  man,  within  the  words  of  the  statute  ;  and  concluded  with 
submitting,  that  the  payment  proved,  of  the  two  sums  of  money  for  the  deanery,  had 
not  been  explained,  or  the  arguments  deducible  from  it  answered. 
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JxK'ii.VRDS,  Chief  Biii'oii,  now  delivered  judgment.  (Having  advcrted^to  the  luiture 
of  the  suit,  as  founded  on  the  statute  of  31  Hen.  VHI.  e.  10.) 

It  is  admitted  (said  hi.s  Lordship)  that  that  statute  is  general,  and  that  it  gives  the 
parson  a  right  to  tithes  for  every  house  in  the  parish  not  expressly  [76]  excepted. 
It  is  therefore  ineiunhent  on  the  person  disputing  the  plaintiff's  claim  to  tithes,  to 
shew  eithei-  that  he  comes  within  some  exemption  in  the  statute  ; — or  that  he  is  pro- 
tected Itv  some  customary  payment.  It  is  admitted  that  the  deanery  of  St.  Paul's  is 
witliin  the  parish  of  St.  (Gregory  :  and  it  follows,  therefore,  that  the  dwelling-house  of 
the  deanery  is  titheahle,  unless  some  legal  exemption  can  be  shewn. 

The  defcnres  which  have  been  set  up  to  this  bill  are  several,  and  for  the  most  part 
inconsistent. 

The  first  defence  is  independent  of  the  statute,  and  is  founded  solely  on  general 
non-payment  of  tithes.  It  appears  that  the  parsonage  of  the  church  of  St  Gregory 
was  once  in  the  patronage  of  the  dean  and  chapter  of  St.  Paul's,  and  that  it  was  by 
them  appropriated  to  the  use  of  the  warden  and  minor  canons  of  St.  Paul's,  under  the 
authority  conferred  on  them  by  King  Henry  VI.  And  that  former  connection 
between  them  was  pressed,  as  argument  that  a  presumption  might  fairly  be  raised  that 
Ijy  some  contract  then  entered  into  between  them,  the  dean  might  have  stipulated  for 
a  discharge  from  the  payment  of  tithes,  in  consideration  of  the  benefice  so  granted  ;  but 
no  ti-ace  has  been  shewn  of  the  existence  of  such  a  contract,  and  therefore  that  defence 
fails  :  so  that  the  dean  must  be  considered,  in  that  respect,  as  if  he  were  any  othei'  person. 

The  next  defence  is  also  independent  of  the  statute.  It  is,  that  the  defendant  is  an 
ccclc-[77]-siastical  person,  and  that  the  deanery  being  part  of  his  possessions  as  such, 
he  is  protected  from  the  payment  of  tithes  by  the  maxim  that  Kcclesia  ecclesiw  decimas 
solvere  non  deliet.  But  the  answer  to  that  is,  that  here,  there  is  an  express  act  of 
parliament  charging  every  house  generally  in  the  parish  except  certain  houses  which  are 
expressly  exempted  ;  and  that  view  of  the  act  of  parliament  was  acted  on  in  a  very  early 
Ciise,— Green  v.  Piper  (Gro.  KHz.  276), — where  a  house  in  London,  which  was  part  of  the 
possessions  of  a  priory,  was  held  chargeable  with  tithes,  according  to  the  oi'dinanco 
there,  because  only  noblemen's  houses  are  excepted.  Giving  full  weight,  therefore,  to  all 
the  circumstances  .as  yet  relied  on  by  the  answer  of  the  defendant,  the  act  of  parliament 
not  having  expressly  discharged  him,  the  <lean  is  liable,  notwithstanding,  to  the  payment 
of  tithes.  It  may  1)C  matter  of  curiosity,  liut  it  can  be  of  no  use,  since  the  stiitute,  in  the 
elucidation  of  the  present  question,  to  in(|uire  how  tithes  were  payable  befoie  the  passing 
of  that  act  of  parliament,  which  is  the  Al.igna  Charta  of  the  clergy  of  London  ;  or  what 
privileges  ecclesiastical  persons  previously  enjoyed  :  but  the  maxim  of  eccle-sia  decimas 
solvere  eeclesite  non  debet  having  been  said  to  a])ply  here,  I  am  called  upon  to  give  it  as 
my  opinion  that  this  case  is  clearly  not  within  the  general  application  of  that  maxim, 
winch,  as  I  take  it,  merely  applies  to  the  case  of  a  rector  and  vicar  of  the  same  church 
and  parish,  where  the  ecclcsia  would  be  paying  tithes  to  itself ;  a.s,  where  the  rector  or 
vicar  is  in  jio.s.session  of  glebe,  neither  shall  pay  tithe  to  the  other  in  respect  of  such 
[78]  occupation.  In  other  cases  of  an  ecclesiastical  person  claiming  exemption,  ho 
nuist  prescribe  in  non  decimando.  The  case  of  Jllinco  v.  Harksdalc  (Gro.  Kliz.  oTcS)  was 
that  of  a  rector  and  vicai'  of  the  same  parson.ige  ;  and  of  the  same  nature  are  all  the 
other  authorities.  In  Watson's  Clergyman  (p.  513,)  it  is  .said,  "though  glebe  land,  in 
itself  considered,  be  all  lithcalile  as  other  lands  be,  yet  that  no  tithes  shall  be  ])aid  of 
the  glebe  by  the  parson  of  a  church  to  the  \icar  of  the  same  church,  whilst  they  arc 
in  the  hands  of  the  parson  himself;"  and  that  is  the  true  luln.  But  there  is  no 
doubt,  that  when  the  glebe  of  one  clergyman  is  in  the  parish  of  another,  it  must  pay 
tithe;  for  that  sort  of  privilege  is  confined  to  the  clei'gy  of  the  same  parish.  But 
that  fpiestion  cannot  arise  here,  as  I  have  before  intimated,  because  the  maxim  itself, 
even  if  it  had  applied,  is  contraveneil  by  the  express  words  of  an  act  of  parli.ameni 
containing  distinct  exemptions,  the  introduction  of  which  is  ncc^ossarily  exclusive  of 
all  other  independent  extrinsic  exceptions.  Thei-e  is  also  another  .answer  to  be  given 
to  it,  arising  out  of  the  pleadings  and  proofs,  which  is  ipn'te  decisive  ;  for  this  is  a 
claim  of  a  total  exeni])tion,  (as  it  must  be  if  the  deanery  be  cxcm])tcd  at  all,)  whereas 
it  is  clearly  in  evidence,  and  it  is  admitted,  that  tithes  ha\  c  becni  p.iid  in  icspect  of 
the  deanery.     So  much  for  the  defences  which  .ire  inile]ien<lent  of  the  stJituto. 

Then  a  defen(!e  is  set  np,  groinidcfl  on  an  exemption  by  the  terms  of  the  stutntc, 
whictli,  if  made  out,  would  dispose  of  the  question.  It  is  founded  on  the  piovisions 
[79]  of  the  \T)&x\\  section,  exempting  the  houses  of  great  men.     (His  Lordship  rend 
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the  section.)  In  the  hist  place,  to  support  that  defence  by  evidence,  it  would  be 
necessary  to  prove  that  no  tithes  had  e\'er  been  paid  by  the  defendant's  predecessors 
formerly  :  but  the  contrary  is  actually  in  evidence.  And  besides,  another  point  must 
be  made  out  to  support  that  defence, — that  the  dean  is  a  great  man  within  the  meaning 
of  the  act.  No  case  has  been  found  as  to  the  precise  meaning  of  those  words,  or  the 
extent  of  their  application,  but  all  the  instances  of  exemption  on  that  ground  which 
can  be  fui'nished  are  instances  of  noblemen  ;  and  I  incline  to  think  with  Mr.  Hall, 
that  the  order  of  the  words  (which  is,  by  the  rules  of  grammar,  a  criterion  of  con- 
struction) imports,  that  great  men  must  mean  persons  superior,  in  certain  respects,  to 
noblemen  and  noblewomen,  of  which  description  there  are  certainly  persons  in  this 
country.  These  are  the  only  three  classes  of  persons  whose  houses  or  buildings  are 
exempt  from  tithes,  in  respect  of  the  occupiers,  by  the  act, — great  men, — noblemen, 
and  noble-women,  (and  it  was  no  uncommon  thing  for  the  nobility  to  reside  in  the 
city  in  those  days,) — and  (in  favour  of  commerce) — corporations,  crafts,  or  companies, 
who  have  halls.  Now,  this  defendant  is  ceitainly  not  one  of  either  class  of  those 
privileged  per-sons. 

Thus  the  two  first  grounds  of  defence  insisted  on  are  quite  independent  of  the  act 
of  parliament, — that  the  defendant  is  exempt  from  payment  of  tithes,  and  (he  says) 
that  accordingly  none  have  ever  been  paid  for  the  deaneiy.  Then  he  sets  up  a  defence 
[80]  of  total  exemption  under  the  act;  and  afterwards,  again  abandoning  th.it  ground, 
he  pleads  that  he  has  always  paid  a  sum  certain,  and  therefore  he  is  within  the  provision 
of  the  act,  which  directs  the  assessment  to  be  made  on  the  rent  at  which  the  premises 
were  then  last  letten.  Each  of  those  defences  are  severally  thus  met  by  the  evidence  : 
— On  the  ground  of  exemption  from  non-payment  raising  presumption  of  a  contract, 
be  fails  ;  for  it  is  quite  clear  that  he  has,  in  point  of  fact,  paid  tithes.  The  same 
objection  is  opposed  to  his  claim,  either  as  an  ecclesiastical  person  without  the  statute, 
or  as  a  great  man  within  it.  Whether  or  not  he  may  have  paid  tithes  in  his  own  wrong, 
is  a  question  on  which  there  is  no  evidence  ;  Init  as  far  as  the  evidence  given  goes,  the 
defendant  and  his  predecessors  have  constantly  paid  tithes  in  respect  of  the  ileanery, 
and  as  for  the  deanery  expressly  in  terms,  independent  of  the  other  payments  for  what 
has  been  separately  charged,  and  that  for  a  great  length  of  time.  And  what  is  still 
more  extraordinary,  as  opposed  to  the  argument  of  a  customary  payment,  the  sum 
which  has  been  proved  to  have  been  paid  in  respect  of  the  deanery  has  in  later  times 
been  doubled  ;  and  therefore  there  is  no  fixed  payment  to  which  we  can  refer.  I  ought 
to  notice  the  suggestion,  that  the  12s.  6d.  was  paid  for  the  scite  of  the  Feathers  public- 
house,  which  was  bought,  and  added  to  the  deanery.  The  answer  to  that  is,  that  it 
is  not  supported  by  evidence  ;  on  the  contrary,  the  evidence  is,  that  it  has  been  paid 
for  the  deanery  as  "  the  deanery,"  (and  it  is  so  charged  in  the  old  I'ate-book  ;)  and 
that  that  [81]'  part  of  the  premises  forms  only  a  veiy  small  part  of  the  garden,  and 
yet  the  payment  for  the  tithes  of  it  (before  comparatively  large)  is  in  after-times 
doubled  :  that,  therefore,  must  come  under  the  effect  of  the  objection  founded  on  the 
evidence  ofl'ered  to  prove  that  that  payment  for  tithes  has  always  been  made  in  respect 
of  the  deanery. 

Then  we  come  to  the  question,  whether  the  dean  is  to  pay  tithes  now?  It  is 
candidly  stated,  that  the  defendant  does  not  rely  on  a  customary  payment.  There 
has  been,  in  fact,  no  total  exemption  in  his  favour,  on  any  ground,  proved  :  on  the 
contrary,  12s.  6d.  has  been  for  a  very  long  time  paid,  and  then  that  payment  is 
doubled.     It  is  clear,  therefore,  that  he  is  liable  to  some  payment. 

Then  the  next  question  to  be  considered  is,  whether  that  sura  so  doubled,  of  11.  5s., 
is  to  be  the  fixed  rate  of  satisfaction  for  the  tithes  payable  to  the  plaintiff's  as  parson, 
or  whether  it  is  to  be  pioportioned  to  the  improved  value  '  I  see  no  ground  for  so 
restraining  the  plaintiffs.  The  object  of  the  statute  was  to  give  them  the  tithes 
according  to  the  rent  or  full  yearly  value.  If  the  premises  are  fairly  leased  (and  it  is 
to  be  presumed  that  they  are,  because  landlords  take  as  much  rent  as  they  can  get 
upon  their  leases,)  the  minor  canons  take  2s.  9d.  in  the  pound  upon  that  lent.  In 
the  present  case  there  has  been  no  letting  at  all,  and  therefore  there  is  no  practical 
standard,  either  of  rent  or  value,  to  which  the  payment  of  1 2s.  6d.  is  referrible  as  a 
criterion  for  determining  the  due  rate  of  tithes  :  nor  can  it  be  considered  as  being  in 
effect  a  customary  payment  under  a  per-[82]-petual  agreement;  for  it  is  proved  that 
that  pavment  was  eon.sidered  to  be  too  small,  and  therefore  it  was  increased  to  double 
the  amount;  and  we  find,  in  consequence,  that  11.  os.  was  afterwards  demanded  and 
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jiaid.  Now  it  is  ((uile  cleiii-  that  the  object  of  this  act  of  parliament  was,  that  the 
rectors  of  l>oncloii  should  have  the  same  advantages  as  are  enjoyed  by  rectors  in  the 
country.  The  20th  section  (which  his  Lordship  lead,)  gives  a  privilege,  to  any 
person  taking  a  tenement  at  a  less  rent  than  liad  been  accustomed  to  be  paid  for  it, 
by  reason  of  any  misfortune,  to  pay  tithes  only  after  the  rate  of  the  rent  reserved  in 
his  lease,  as  long  .as  the  same  should  endure  ;  so  that  that  clause  is  only  binding  till 
the  end  of  the  lease,  and  at  that  time,  if  the  value  of  the  property  be  advanced,  either 
by  the  improvement  of  the  premises  or  by  the  depreciation  of  money,  then  the  clergyman 
is  to  be  paid  his  tithes  according  to  the  improved  value.  Were  it  otherwi.se,  indce<l, 
if  a  proprietor  should  not  let  his  premises  at  all,  the  clergyman  would  lose  his 
tithes. 

On  the  whole,  this  appears  to  me  to  be  a  case  coming  within  the  principle  of  all 
the  decisions  which  have  pioceeded  upon  this  act  of  parliament.  In  the  case  of  IvaH 
V.  IVarreu  (.'!  (iw.  10.57),  the  Court  held  the  meaning  of  the  act  of  parliament  to  be, 
that  the  inhabitants  within  the  city  and  liberties  of  London  should  pay  tithes  after 
the  rate  of  28.  i)d.  in  the  pound,  according  to  the  true  value,  "as  the  same  were  worth 
to  be  letten  per  annum  ;  and  that  if  the  same  had  Ijeen  a  shed,  <as  was  pretended,  yet 
ought  the  same  to  be  discharged  of  [83]  tithes  no  longer  than  it  was  continued  a  shed  : 
for,  being  converted  into  a  dwelling-house,  the  same  ought  to  pay  tithes  according  to 
the  true  value."  In  that  case,  too,  fines  paid  on  leases,  whei'eby  the  I'ent  was  diminished, 
wore  not  considered  as  governing  the  clergyman  ;  for  in  cases  of  fines  paid  on  the  lease, 
in  consideration  of  which  the  rent  is  reduced,  the  amount  of  the  fine  must  be  con- 
siflered  in  estimating  the  true  3'early  value.  And  it  is  the  true  construction  of  the 
act,  that  the  clergyman  should  have  tithes  according  to  the  full  yearly  value,  though 
perhaps,  where  rent  comes  fairly  near  the  annual  value,  a  further  claim  would  not  be 
encouraged.  In  the  case  of  U'ard  v.  Hihler  (2  (tw.  •'J.'^f'),  the  ilcfendant  .-idmittcd 
having  paid  tithes  at  a  rate  of  11.  IGs.  assessed  upon  him  for  his  piemises  ;  but  when 
he  brought  the  (picstion  of  his  liability  to  pay  so  nnicli  Ijefore  the  Court,  the  Coin-t 
decreed  that  notwith,-;tanding  he  had  paid  at  that  latc  for  a  long  pei-iod,  that  of  right 
he  ought  to  have  ])aid  at  the  rate  of  2s.  i)d.  in  the  ])0und  on  the  yearly  rent  or  annual 
value  of  the  premises,  which  was  proved  to  be  401.  The  plaintitl's,  it  seems,  having 
thus  estiiblished  their  right,  submitted  to  continue  to  accept  the  former  p.ayment  of 
11.  16s.  if  the  flefendant  would  continue  to  pay  it :  but  he  having  refused  to  do  so, 
the  Court  made  a  decree,  "that  he  should  pay  the  tithes  after  the  rate  of  2s.  9d.  in 
the  pound  rent  or  value  of  the  premises  ;  the  same  to  be  rated  at  and  after  the  rate 
of  301.  per  annum  for  the  yearly  rent  or  value  of  the  said  house  and  premises,  which 
amounted  at  that  rate  to  41.  2s.  fid."  [84]  and  that  sum  he  was  decreed  to  pay. 
In  in/liiuiixoii  V.  (io^Hnij  (3  Gvv.  902)  there  were  (■ustomary  ])aymonts  set  up  by  the 
defendant,  and  pioved  as  to  some  of  the  liouses  for'  which  tithes  were  paid  ;  but 
where  no  such  payment  wa.s  in  proof,  the  Court  decreed  him  to  pay  2s.  9d.  in  the 
pound.  And  such  also  was  the  decree  in  UiviiiMim  v.  Heron  (4  Gw.  1314).  In  the 
report  of  the  two  last-mentioned  cases,  I  observe  that  the  words,  "  according  to  the 
anruial  value,"  which  should  follow  the  amount  of  the  rate,  aie  omitted.  Now  those 
words  ceitainly  are  a  strong  expression  of  the  meaning  of  the  decree  itself,  and  are  to 
be  found  in  it,  and  are  therefore  worthy  of  observation.  In  Ki/nndoii  v.  The  East 
Indin  Compniii/*,  which  is  [85]  noticed  in  ylntrobu.iv.  The  East  India  Company  (13  Ves. 

*  That  case  was  ultimately  decided  in  the  House  of  Loids. 

ICi/nasfon  v.  The  East  India  Comjiuny.     Febmaiy  1  f<03. 

The  shoit  statement  of  it  is  this.— On  a  bill  lilcil  in  .l.uniary  1800,  by  the  impro- 
priate Hector  of  St.  ISotolph  against  certain  occupicis  of  houses  and  warchou.scs,  for 
the  tithes  thereof,  acconling  to  the  then  improved  annu.il  value  ;  the  defendauls 
pleaded,  that  they,  as  owners  of  the  buildings  in  iprestiorr,  li.id  rrevei-  paid  any  lent 
foi'  their-  occupatioir  ; — that  forrner'ly  ther-c  wer'e  some  obscure  birildirrgs  on  the  s.uuc 
site,  which  most  probably  rrevcr  paid  any  I'cnt ;  but  they  admitted  having  pai<l  Is.  in 
the  pourrd  to  the  plaitrtill  for-  tithes,  after'  a  I'ate  of  3001.  a  year-,  (the  proportion  of  the 
land  tax,)  from  the  year  I77(i  to  Midsummer-  their  last,  iirsistiirg  it  was  in  their-  owir 
wrong.  The  cause  was  heai-d  irr  Febriiai-y  1803  ;  I'lumer-,  Kiehar-ds,  Stanley,  and 
Kynastorr,  for-  the  plaintill';  aird  I'igott,  Adams,  and  Wyatt,  for  the  defeirdant :  when 


402  THE    WARDEN,  ETC.,  OF   ST.  PAUL's   V.  THE   DEAN        4  PRICE,  86. 

9),  where  all  the  cases  are  broncjht  togethei',  that  precise  [86]  ]3oint  is  determined  ; 
and  that  case,  I  believe,  was  ultimately  decided  in  the  House  of  Lords,  or  if  not,  I 
would  only  cite  it  for  the  principle  furnished  by  the  opinion  of  the  Court,  for  the  con- 
struction of  this  act.  The  decision  in  the  case  of  Antrohus  v.  The  East  India  Compani/ 
was  affirmed  in  the  House  of  Lords,  the  principle  of  which  is  imperatively  applicable, 
and  must  govei'n  this  case. 

Under  these  circumstances,  I  am  of  opinion,  that  the  plaintiffs  ought  to  have  a 
decree  in  their  favour. 

As  to  the  time  from  whence  the  account  must  be  decreed.  Notwithstanding 
Courts  of  Equity  are  not  bound  in  a  tithe  cause  to  any  limitation  of  time, — (for  it  is 
a  great  mistake  to  consider  the  usual  period  of  six  years,  to  which  the  Court  generally 
confines  itself  for  its  own  convenience  and  that  of  the  parties,  and  I  should  always 
consider  myself  bound  to  observe  that  limitation,  unless  I  saw  some  reason  to  the 
contrary  ;) — yet,  as  I  do  not  see  any  such  reason  in  the  present  case,  I  shall  confine 
the  decree  for  an  account,  to  the  period  of  six  years  before  the  filing  of  the  bill.  The 
Bishop,  in  his  answer,  has  stated  what  he  conceives  to  be  the  annual  value  of  the 
premises  ;  but  if  there  should  be  any  difficulty  about  that,  it  must  be  referred  to  the 
Deputy  Remembrancer,  in  the  usual  manner. 

Then  as  to  costs. — In  all  cases  of  this  kind  I  feel  great  reluctance  to  give  costs, 
and  notwithstanding  I  think  my.self  that  the  principle  of  the  decided  eases  completely 
govern  this,  yet  it  might  [87]  still  be  fairly  thought  by  many  to  be  a  singular  case. 
I  shall,  however,  be  guided  by  what  has  hitherto  been  the  practice  in  the  other  cases. 

Account  decreed  (with  Costs). 

Macdonald,  Chief  Baron,  gave  judgment  t^  "  This  defence  proceeds  on  the  notion, 
that  as  no  rent  has  ever  been  paid  for  these  premises,  there  is  no  criterion  by  which 
they  can  be  assessed  under  this  statute  (.37  H.  VHL  ch.  12) ;  and  it  is  therefore  con- 
tended, on  the  authority  of  the  case  of  Stidiiiorc  v.  Bell,  C.  B. — M.  .5  Jac.  (2  List.  659), 
— where  it  was  resolved  that  such  houses  as  were  never  letten  to  farm,  but  inhabited 
by  the  owner,  were  casus  omissus,  and  should  pay  tithes  by  the  decree, — that  these 
buildings  are  not  liable.  Looking  into  the  decree  book  for  the  cases  said  to  have 
decided  that  the  tithes  must  be  paid  according  to  the  rent  or  value,  the  words  appear 
to  be  used  synonimously,  and  .so  they  are  in  the  reports  and  schedules.  Two  decided 
cases  \vhich  have  been  cited  go  home  to  this  point :  in  Bramatim  v.  Heron  an  exemption 
was  claimed  for  a  new-built  house  on  the  scite  of  old  houses,  because  no  rent  had  ever 
been  paid  ;  but  the  Court  decreed  that  the  defendant  should  pay  tithes  for  the  new 
house.  There  was  no  necessity  to  resort  to  value  in  that  case,  because  there  was  a 
rent,  but  it  shews  that  a  new-built  house  ought  to  pay.  Then  the  case  of  JFilUainiion 
V.  Goding  goes  the  whole  length  :  thei-e  the  claim  of  the  rector  was  the  same,  and  so 
was  the  situation  of  Gosling's  two  houses,  which  were  built  on  the  sites  of  four,  thiee 
of  which  had  paid  ancient  sums.  The  defendant  said,  he  had  himself  occupied  one 
of  the  houses  of  about  the  yearly  value  of  1001.  Now  that  was  the  case  of  a  house 
built  on  the  scites  of  old  houses,  and  the  decree  was,  that  in  respect  of  the  three  they 
were  protected  by  the  ancient  payment :  but  that,  for  the  new  house,  the  defendant 
should  pay  2s.  9d.  in  the  pound,  according  to  the  yearly  value,  which  was  the  value 
stated,  or  thereabouts  t'^.  Then  compare  the  cases  :  this  is  that  of  a  warehouse  built 
on  scites  of  houses  which  had  never  paid  rent,  and  it  runs  therefore  on  all  fours  with 
the  ease  cited  ;  therefore  the  decree  must  be,  that  the  defendants  shall  pay  according 
to  the  annual  value,  after  the  rate  of  2s.  9d.  in  the  pound  ;  but  as  the  case  is  entangled 
no  costs  will  be  given." 

The  defendants  appealed  to  the  House  of  Lords,  who,  on  the  25th  F'ebruary  1813, 
affirmed  the  decree. 

t^  Taken  from  a  very  full  note  on  the  brief  of  a  gentleman  who  was  of  counsel  in 
the  cause. 

t"  The  reports  of  these  two  cases  as  given  in  (tw.  vol.  iv.  p.  1314,  and  vol.  iii. 
p.  902,  do  not  go  far  enough  to  furnish  several  particulars  in  those  cases  which  are 
here  noticed  and  acted  on. 
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In  TiiK  Exchequer  Chamber.    (In  Eyurrv.)    (Curam  Richards,  Chief  Baron.) 

.Tek  r.  Hockley  and  Others.  [Same  day.] — The  amount  of  mouey-piiynients 
laid  as  inodiises  in  answer  to  a  vicar'.s  claim,  beint;  totally  inconsistent  with  the 
value  of  the  vicarage  as  estimated  by  the  ancient  documents  usually  put  in 
evidence,  is  not  sufficient  (where  the  payments  have  been  uniform  and  unintei- 
rnpted)  to  induce  the  Court  to  dispense  with  an  issue. — It  seems  to  be  no  objection 
to  the  laying  a  modus  that  it  excepts  articles  of  modern  introduction,  speciatim. 

The  plaintiff  filed  this  l)ill,  as  vicar  of  Thaxsted,  (Essex,)  for  an  account  of  all  tithes, 
except  hav,  calves,  and  milk.     The  defendants  pleaded  farm  moduses. 

Hockley  (for  the  farm  called  Blunts)  set  up  a  modus  of  12s.  6d.  for  the  tithes  of 
hay,  calves  and  milk,  and  all  other  titheable  matters  claimed  by  the  bill,  except 
turin'ps,  potatoes,  clover-seed,  cole-seed,  and  other  small  seeds  *  ;  and  other  moduses  of 
ditl'ci-ent  s\ims,  in  the  same  terms,  for  vaiious  other  farms,  amounting  together  to 
l.Tl.  ISs.  7d.  And  the^^  proved  the  money -payments  to  have  been  uniformly  made 
during  living  memory. 

[88]  Martin,  and  Shadwell,  for  the  plaintiff. 

I)aunccy,  and  Boteler,  for  the  defendants. 

For  the  plaintiff  it  was  contended, — that  the  value  of  the  vicarage  itself  was 
estimated  at  so  low  a  I'ate,  by  the  ancient  documents  put  in,  (the  Nona  Rolls,  A.D. 
1342,  rectory  and  vicarage  together,  381.;  the  Ecclesiastical  .Survey,  26  Hen.  VIII. 
A.D.  1.5.35,  201.;  Pope  Nicholas's  Taxation,  381.,  rectory  50  marks,  (331.  6s.  8d.), 
vicarage  7  marks,  (41.  13s.  4d.);  Parliamentary  Survey,  701.),  that  it  was  impossible 
the  payments  relied  on  could  be  so  ancient  as  to  be  entitled  to  be  considered  by  the 
Court  as  moduses. 

On  the  othci'  hand,  it  was  insisted,  that  the  usage  proved,  opposed  to  those  docu- 
ments, was  sufiicicnt  to  raise  such  a  doubt  as  to  make  a  further  inquiry  necessary. 

Richards,  Chief  Baron.  These  ancient  documents  have  never  been  considered  as 
conclusive,  in  any  case  that  I  have  ever  met  with.  And  when  I  see  an  uniform  money- 
payment,  proved  to  have  been  constantly  paid  for  so  many  years,  I  cainiot  take  upon 
myself  to  say  that  evidence  which  is  anterioi',  shall,  on  that  account  alone,  destroy 
evidence  which  is  posterior  in  point  of  time.  And  however  desirous  I  may  be,  (as  I 
always  shall,)  to  save  to  parties  the  expense  of  issues,  I  must,  in  such  a  case  as  this, 
direct  a  further  inquiry  as  to  these  payments,  if  required  :  and  if  issues  are  taken,  it 
must  be  for  each  farm. 

[89]  Harry,  Administrator,  /•.  Euz.  Jones,  Widow  and  Administratri.x  of  D.uiicl 
Jones.  (Demurrer.)  Tuesday,  13th  May  1817. — An  administratrix  claiming 
under  a  marriage  settlement  to  letain  her  debt,  need  not,  in  pleading  the  articles 
to  an  action  brought  against  her  for  a  simple  conti-act  debt,  due  from  the  intestate, 
state  that  they  were  in  writing  or  under  seal,  or  plead  them  with  a  profert,  or 
set  out  the  consideration  more  jvuticularly  ;  the  object  of  such  a  plea  being  merely 
to  shew  her  i-ight  to  retain  a  debt  accruing  to  her  thereby,  .against  other  creditoi's 
of  equal  degree,  and  to  let  in  evidence  in  support  of  such  retainer,  on  the  plea  of 
plena  administravit. 

The  plaintiff  declared  in  S])e(ial  assumpsit  as  administrator  on  a  joint  and  several 
promissory  note,  gi\ou  by  Daniel  .Jones,  and  two  other  persons,  to  the  intestate  David 
Harry.  The  defendant  pleaded  non  assumpsit — plene  administravit — and  actionem 
non  ;  because,  she  says,  that  by  certain  articles  of  agieeincnt  and  marriage  settlement, 
made  and  agreed  upon  hei-etofore,  in  the  life-lime  of  the  saiii  Daniel  Jones,  dei'cased, 
to  wit  the  1  1th  day  of  May,  in  the  year  of  our  Lord  1802,  l)etweon  one  .John  .loues  of 
the  first  part ;  the  said  I<]lizabcth,  administr.itrix  as  aforesaid,  of  the  second  ;  the  said 
Daniel,  deceased,  of  the  third  part;  and  one  David  .Jones  of  the  fourth  part,  the  saiil 
Daniel  Jones,  deceased,  for  the  considerations  in  the  said  articles  of  agreement  ami 
marriage  settlement  mentioned,  and  for  making  a  provision  for  the  said  Elizaljcth, 

*  This  was  adverted  to  by  the  plaintiffs  counsel  as  an  objection  in  ])oint  of  form  of 
pleading,  but  the  defendants  were  permitted  to  go  into  the  evidcme. 
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ailmiiiistiatrix  us  aforesaid,  his  intended  wife,  and  for  other  good  and  valuable  con- 
siderations him  thereunto  especially  moving,  did  thereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  promise  and  agree  to  and  with  the  said  David 
Jones,  his  executors  and  administrators,  in  manner  following  ;  (that  is  to  say,)  That  in 
ease  the  said  marriage  should  take  effect,  and  the  said  ])aniel  Jones,  deceased,  should 
happen  to  die  in  the  life-time  of  the  said  Elizabeth,  his  said  intended  wife,  [90]  then 
that  the  executors  or  administrators  of  the  said  Daniel  Jones,  deceased,  should  and 
would  well  and  truly  pay  or  cause  to  be  paid  to  the  said  David  Jones,  his  executors, 
administrators  or  assigns,  the  sum  of  4001.  of  lawful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland  current  in  England  :  and  also  should  and  would  deliver  unto 
the  said  David  Jones,  his  executors  or  administrators,  all  the  household  goods  and 
furniture,  of  what  kind  or  nature  soever  the  same  might  be,  which  the  said  Daniel 
Jones,  deceased,  should  die  possessed  of,  in  trust,  nevertheless,  to  and  for  the  only  use 
and  benefit  of  the  said  Elizabeth,  administratrix  as  aforesaid,  her  executors,  adminis- 
trators and  assigns,  in  lieu  of,  and  in  bar  of  all  her  claim  of  dower,  or  thirds  of,  in,  to, 
or  out  of  the  real  and  personal  estate  of  which  he  the  said  Daniel  Jones,  deceased, 
then  was,  or  at  the  time  of  his  decease  might  be  seised  or  possessed  of,  or  entitled 
unto  And  the  said  Elizabeth,  as  administratrix  as  aforesaid,  in  fact  saith,  that  aftei'- 
wards,  and  after  the  making  of  the  said  articles  of  agreement  or  marriage  settlement, 
to  wit,  on  the  day  and  year  aforesaid,  at  Llandilo  aforesaid,  in  the  county  aforesaid, 
the  said  marriage,  between  the  said  Daniel  Jones,  deceased,  and  the  said  Elizabeth, 
administratrix  as  afoiesaid,  was  duly  had  and  solemnized  ;  and  the  said  Elizabeth, 
administratrix  as  aforesaid,  hath  survi\ed  the  said  r)aniel  Jones,  deceased,  and  the 
said  sum  of  4001.  in  the  said  aiticles  of  agreement  and  marriage  settlement  still  remains 
wholly  in  arrear  and  unpaid  to  the  said  David  Jones,  to  wit,  at  Llandilo  aforesaid, 
in  the  county  aforesaid  ;  and  the  said  Elizabeth,  as  administratrix  as  aforesaid, 
fur-[91]-ther  .saith,  that  she  hath  fully  administered  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  Daniel  Jones,  deceased,  at  the  time  of  his  death,  and 
which  have  ever  come  to  the  hands  of  her  the  said  Elizabeth  as  administratrix  as 
aforesaid  to  be  administered,  except  goods  and  chattels  of  small  value,  to  wit,  of  the 
value  of  101.  and  except  the  household  goods  and  furniture  which  the  said  Daniel  died 
possessed  of  at  the  time  of  his  decease,  and  that  she  hath  not,  nor  on  the  day  of 
exhibiting  the  bill  aforesaid,  or  at  any  time  afterwards,  had  any  goods  or  chattels 
which  were  of  the  .said  Daniel  Jones,  deceased,  at  the  time  of  his  death,  except  the 
said  first  mentioned  goods  ai]d  chattels  of  the  value  aforesaid,  and  the  said  household 
goods  and  furniture  aforesaid,  which  are  not  sufficient  to  pay  or  satisfy  the  monies  due 
and  owing  to  the  said  David  Jones  as  aforesaid,  in  trust  to  and  for  the  only  use  and 
benefit  of  the  said  Elizabeth,  administratrix  as  aforesaid,  and  which  she  the  said 
Elizabeth,  as  administratrix  as  aforesaid,  retains  in  hei'  own  hands  towards  and  in  part 
satisfaction  and  payment  thereof ;  and  this  she  the  said  Elizabeth,  administratrix  as 
aforesaid,  is  ready  to  verify  :  Wherefore  she  prays  judgment  if  the  said  John,  adminis- 
trator as  aforesaid,  ought  to  have  or  maintain  his  afoi'esaid  action  thereof  against 
her,  &c. 

To  that  plea  there  was  a  demurrer,  for  the  following  causes  : — that  it  is  not  stated 
or  shewn  in  or  by  the  said  last  plea,  that  the  said  supposed  articles  of  agreement  and 
marriage  settlement,  in  that  plea  mentioned,  were  sealed  with  the  seal  of  the  said  [92] 
Daniel  Jones,  deceased,  or  signed  by  him,  nor  is  there  any  profert  in  the  said  plea,  of 
the  said  supposed  articles  of  agreement  and  marriage  settlement ;  and  also,  for  that 
the  full  considerations  foi'  the  said  Daniel  Jones  making  the  supposed  articles  of  agree- 
ment and  marriage  settlement,  are  not  stated  or  shewn  in  the  said  last  plea,  but, 
contrary  to  the  rules  of  pleading,  it  is  stated  and  alleged  in  the  said  last  plea,  that 
the  said  Daniel  Jones,  for  the  considerations  in  the  said  articles  of  agreement  and 
marriage  settlement  mentioned,  and  for  making  a  provision  for  the  said  Elizabeth,  and 
foi-  other  good  and  valuable  considerations  him  thereunto  especially  moving,  did  make 
the  said  supposed  covenant,  promi.se  and  agreement  in  the  said  last  plea  mentioned  ; 
and  also,  for  that  it  is  not  stated  or  alleged  in  the  said  last  plea,  that  the  said  supposed 
articles  of  agreement  and  marriage  settlement  were  made  by  the  said  Daniel  Jones 
for  or  in  consideration  of  marriage,  o:'  any  other  valuable  consideration,  so  as  to 
authorize  the  said  Elizabeth  to  retain  any  part  of  the  goods  and  chattels  of  the  said 
Daniel  Jones,  in  satisfaction  of  the  said  covenant,  pi'omise  and  agreement,  in  the  said 
last  plea  mentioned  ;  and  also,  for  that  it  is  not  stated  or  alleged  in  the  said  last 
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plea,  that  the  said  I'Jlizaljeth,  or  the  said  David  Joues,  by  the  said  ariicles  of  agreement, 
eovenanted  or  agreed  with  the  said  Daniel  Jones,  that  the  said  Elizabeth  should  marry 
the  said  Daniel  .Jones  ;  and  for  that  it  (Iocs  not  appear  that  thei'e  was  an}'  mutuality 
in  the  said  supposed  ai'ticles  of  agreement  and  marriage  settlement,  or  any  valuable 
or  sutiieiont  consideration  for  the  said  Daniel  [93]  Jones  making  the  said  supposed 
covenant,  promise  and  agreement,  in  the  said  last  plea  mentioned  ;  and  also,  for  that 
although  by  law  no  covenant  or  agi'eemcnt  of  a  pei'son  can  pass  or  convey  an  interest 
in,  or  right  to  goods  and  chattels,  the  property  wherein  such  person  afterwards 
ocipiires  ;  yet  nevertheless,  the  said  Elizabeth  hath  in  and  by  her  said  last  plea  alleged, 
that  the  household  goods  and  furniture  which  the  said  Daniel  Jones  died  possessed  of, 
became  and  were  the  specific  property  of  the  said  David  Jones,  in  trust  for  the  use 
and  benefit  of  the  said  Elizabeth  ;  anil  also,  for  that  the  said  Elizabeth  hath  not  stated 
and  shewn  in  and  by  her  said  last  plea,  what  was  or  is  the  value  of  the  said  household 
goods  and  furniture,  whereof  the  said  Daniel  Jones  so  died  possessed  as  aforesaid  ;  and 
also,  for  that  the  said  last  plea  is  in  other  respects  uncertain,  informal  and  insufficient,  &c. 
Chitty,  in  support  of  the  demurrer,  submitted,  first,  that  the  articles  of  agreement 
and  marriage  settlement  ought  to  have  been  stated  in  the  plea  to  be  in  writing,  and 
sealed  and  signed  ;  and  he  cited  the  case  of  Dupjia  v.  Maiio  (I  Saund.  272,  n.  2),  where 
those  requisites  are  said  to  be  indispensable  in  a  plea,  though  not  in  a  declaration  ; 
and  the  more  so  as  it  is  required  by  the  statute  of  frauds,  that  all  agreements  made 
upon  consideration  of  marriage  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  and  without  that  it  does  not  appeal'  to  be  such  a  contract  as  could 
be  enforced  : — 2dly,  that  it  was  also  necessary  that  the  full  consideration  [94]  should 
be  stated,  Clarke  v.  Gray  (6  East,  568),  Miles  v.  Skeward  (8  ib.  7),  Andrew  v.  IFhitehcad 
(13  il).  1U2) ;  whereas  all  that  is  stated  in  the  plea  is,  that  by  reference  to  the  articles, 
of  which  there  is  no  profert,  nor  does  there  appear  by  the  articles,  as  pleaded,  to  have 
been  any  mutuality  of  benefit : — 3dly,  that  the  covenant,  as  stated  in  the  plea,  was 
objectionable,  lieeause  it  would  go  to  convey  all  the  interest  of  the  husband,  in  what- 
ever property  he  might  at  any  time  afterwards  acquiie,  to  any  amount,  which  could 
not  be  done  by  law.  Heed  v.  liladex  (5  Taunt.  222) ;  and  lastly,  that  it  would  also  give 
the  person,  so  conveying  such  after  acquired  property,  the  undue  advantage  of  a  false 
credit. 

I'eake,  in  su[)port  of  the  plea,  contended, — that  as  this  was  merely  a  question  of 
the  administratri.x's  right  to  retain  her  debt,  it  was  not  necessary  to  plead  that  the 
articles  under  wliich  she  claimed  were  sealed,  because  the  plaintiff's  demand  being  on 
simple  contract,  it  was  sufficient  that  her's  should  be  shewn  to  be  a  debt  of  equal 
degree:  that  the  articles  were  in  writing  (he  submitted)  clearly  appeared  from  the 
language  of  the  plea,  although  there  was  no  express  avei'ment  to  that  ettect  ;  and  tliat 
that  is  mattei'  of  evidence,  if  the  statute  of  frauds  is  objected  to  it. 

In  the  case  of  I'luinlier  v.  MaichaiU  (H  Bur.  1.'S8IJ),  it  was  held  that,  under  circum- 
sUmccs  very  like  the  ])re-[95]-sent,  an  administrator  might  give  retainer  under  such  a 
covenant  in  evidence,  on  ])lene  administravit,  without  pleading  the  special  matter  of 
the  settlement  umler  which  he  was  entitled  ;  and  that  an  action  of  covenant  was  as 
nuich  a  lien  on  assets  as  an  action  of  debt.  The  agreement  in  that  case  was  to  pay 
and  deliver,  either  in  money,  goods,  chattels  oi-  ellbcts,  out  of  the  intestate's  personal 
estate,  the  sum  of  70Ul.  to  the  defendant  and  another  trustee,  within  six  months  after 
his  death, — the  interest  to  be  paid  to  his  wife  during  her  life. 

The  cas)  of  Jariimn  v.  IFooUoton  ('3  T.  R.  618)  lias  established,  that  a  woman  may, 
before  marriage,  convey  her  stock  in  trade  and  fuiiiiture  to  trustees,  liy  which  they 
become  not  sul)ject  to  his  debts,— and  that,  although  there  was  no  inventor}'  of  what 
that  st(K;k  and  fuiniluio  eon.sisted.  And  it  is  determined  in  the  ease  of  L'lidoi/iin.  v. 
Kvnnetf  (Cowp.  ■I.'i2),  that  such  a  settlement  of  household  furniture  is  good  against 
creditors,  even  for  debts  due  at  the  time,  although  it  remained,  aftei-  marriage,  in  the 
possession  of  the  husband.  Those  cases  furnish  an  answer  also  to  the  objection  of 
a  false  credit  being  given  ;  besides  that  this  is  not  a  question  in  a  case  of  baukiuptcy. 
As  to  the  want  of  consideration  being  stated,  there  can  be  no  doubt  on  this  jjlea 
that  the  consideration  was  the  marriage  ;  which,  there  is  also  no  [96]  doubt,  is  a 
valuable  one  ;  and  the  widow  stands  in  the  place  of  any  other  creditor  of  equal  degree, 
and  may,  as  administratrix,  prefer  hci'  own  debt.  This  plea  does  not  insist  on  tho 
settlement  being  good  as  a  ti-ansfer  of  subse<|uently  acquired  property,  but  merely  as 
giving  her  a  right  to  retain  her  debt  out  of  the  intestate's  etl'ects. 
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The  case  cited  from  Sauiideni  dues  nut  go  the  whole  length  contended  for,  and  no 
])rudent  pleader  ever  states  a  contraot  to  be  in  writing  ;  but  from  the  whule  tenor  of 
the  plea,  that  is  sufficiently  obvious,  even  if  it  had  been  necessary  that  that  should 
appear. 

Chitty,  ill  reply,  observed,  that  the  case  of  Jannan  v.  JFouIlutou  was  distinguishable 
from  the  present ;  because  there  the  goods  settled  were  origiiialh'  the  property  of  the 
wife,  and  they  remained  after  marriage  in  her  possession  while  she  carried  on  a  separate 
trade.  In  the  other  cases,  cited  from  Burrow  and  Cowper,  there  was  a  consideration 
stated  of  a  large  sum  of  money  received  with  the  wife  on  the  marriage ;  and  here,  as 
the  defendant  has  professed  to  set  out  the  consideration  in  the  plea,  it  should  have 
been  done  fully  :  but  from  what  appears  on  the  face  of  this  plea,  if  it  can  be  supported, 
creditors  may  be  contimially  defeated  under  similar  circumstances. 

GR.-iUAM,  Baron.  Of  the  various  objections  which  have  been  made  to  this  plea, 
the  most  consi-[97]-derable  is,  that  the  articles  are  not  stated  to  be  in  writing,  or 
signed  and  sealed  ;  but  that  has  been  well  answered,  notwithstanding  the  authority 
of  Diippa  V.  Mai/o,  by  the  argument  that  that  would  be  matter  of  evidence  on  such 
a  plea,  and  need  not  be  averred  on  a  mere  question  of  a  right  to  retain  a  debt  by  an 
administratrix.  It  would,  however,  have  been  more  technical  to  have  stated  it.  It 
is  impossible  to  contend,  that  it  does  not  appear  by  this  plea  that  the  articles  were  in 
writing ;  for  it  admits  of  no  doubt,  because  the  whole  is  set  out.  As  to  there  being 
no  consideration  stated,  it  is  said,  in  e.xpress  terms,  to  be  for  making  a  provision 
for  the  wife  ;  and  the  words  "  and  for  other  considerations,"  meaning  any  thing  or 
nothing,  cannot  destroy  the  eft'ect  of  this  plea.  There  is  no  necessity  to  cite  cases 
to  shew  that  such  an  instrument  as  this  need  not  be  set  out  verbatim.  If,  indeed, 
the  essential  part  of  the  contract  be  not  pleaded,  it  might  be  demurrable ;  but 
here  a  sufficient  consideration  appears,  and  that  the  intended  marriage  took  effect : 
and  that  is  an  answer  to  the  objection  of  there  being  no  mutuality. 

Then  the  question  is,  whether  the  defendant  had  a  right  to  retain  to  the  amount 
of  her  claim  ;  and  on  that  point  the  case  of  Plumer  v.  Marchant  is  decisive.  It  was 
there  held,  that  the  plea  of  plene  adrainistravit  would  let  in  evidence  to  justify  a 
retainer,  and  what  was  said  by  the  Court  there  is  equally  applicable  in  this  case  ;  and 
the  covenant  there  was  like  the  present  agreement,  and  only  [98]  sounded  in  damages. 
The  sole  diti'erence  in  the  cases  is  the  degree  of  the  debt.  It  would  have  been  most 
idle  in  the  administratrix  to  have  procured  an  action  to  have  been  brought  against  her 
for  her  own  debt ;  but  she  has  properly  avoided  such  a  cii'cuitous  mode,  and  therefore 
this  demurrer  ought  to  be  overruled. 

Gakkow,  Baron,  of  the  same  opinion.  If  I  had  the  least  doulit  on  this  case,  I 
should  wish  it  to  stand  over  till  the  Court  should  l^e  full.  It  is  quite  sufficient  for 
this  plea  to  shew  there  was  a  legal  contract,  and  that  it  has  done  ;  and  as  to  the 
consideration,  the  articles  are  expressly  stated  to  be  made  for  a  provision  for  the  wife, 
and  ill  bar  of  dower.  However  striking  the  argument  may  be  that  this  was  a  secret 
deed,  gi^■ing  a  false  credit,  it  is  now  much  too  late  to  raise  such  an  objection  to 
instruments  of  this  kind  between  husband  and  wife,  however  hard  it  may  be  as  against 
creditors. 

Judgment  for  the  defendant. 

[99]  Prior,  and  H.  Pentraze,  and  James  Penpraze,  r.  Wm.  Peni-kaze  and 
Williams.  (Demurrer.)  Tuesday,  13th  May  1817. — Demurrer  by  a  judgment 
creditor  to  a  bill,  for  an  injunction  to  restrain  him  from  taking  out  execution 
on  his  judgment,  against  an  estate  sold  before  he  obtained  judgment,  and  iii- 
effectuall}'  conveyed  to  the  purchaser  (the  plain  tift'), — whereby  the  legal  estate 
descended,  since  the  date  of  his  judgment,  to  the  heir  at  law, — overruled. 

This  Bill  was  filed  against  the  defendants,  one  of  whom  was  the  heir  at  law,  and 
the  other  a  judgment  creditor  of  Henry  Penpraze,  deceased.  It  charged, — that  Henry 
I'enprazc  had  in  his  lifetime,  (in  March  1809,)  sold  a  freehold  lease  of  certain  premises 
gi'anted  to  him  for  the  lives  of  himself,  and  of  Henry  and  James,  his  sons,  and  other 
premises  held  by  him  under  a  lease  for  ninety-nine  years,  to  the  plaintiff.  Prior,  and 
John  Treloar  (since  deceased,)  in  consideration  of  120L,  and  a  conveyance  thereof  was 
executed,  with  a  covenant  for  further  assurance  ; — that  in  the  following  March,  Prior 
and  Treloar  demised  all  the   said  premises  to  plaintiff's,  H.  (the  younger)   and   J. 
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ruiiiJiazc  ;  LliiiL  ilciiry  roiipr.uo  died,  leaving-  dct'eiidaul,  W.  I'enpraze,  his  oldest 
soil  and  heir  at  law  ;  that  plaiiititi's  had  lately  discovered  that,  in  consequence  of  a 
mistake  in  the  conveyance  (which  was  dated  lUth  March  1809,)  it  did  not  operate  to 
convey  the  freehold,  Ijecause  it  was  not  to  take  effect,  by  the  terms  of  the  conveyance, 
till  the  2oth  March.  But  that  defendants,  William  Pcnpraze,  combining  with  William 
Williams,  &c.  not  only  refused  to  execute  a  proper  conveyance  of  the  said  premises  to 
plaintilf,  but  was  colluding  with  Williams,  who  had  sued  out  a  writ  of  scire  facias,  for 
the  [100]  ]iurpose  of  reviving  a  judgment  on  a  verdict,  recovered  by  him  in  an  action 
at  law  which  had  been  brought  against  him  l)y  Heni-y  Penpraze,  deceased,  by  means 
of  which,  the  defendant,  M'illiams,  threatened,  if  the  plaintiffs  should  succeed  in  getting 
a  \alid  re-conveyance  of  the  premises,  to  harass  them  by  proceedings  at  law. — Prayed 
decree  that  such  error  in  the  conveyance  might  be  corrected,  and  a  good  conve3'ance 
executed  ;  and  that  Williams  might  be  restrained,  by  injunction,  from  proceeding  by 
writ  of  elegit  or  otherwise  at  law. 

Demurrer,  by  William  Williams,  that  the  bill  contained  no  matter  of  etjuity 
whereon  to  ground  a  decree  against  him. 

Koupell  stated,  that  the  facts  of  this  case,  as  they  concerned  the  defendant 
Williams,  were, — thai  the  deed  of  10th  of  March  1S09  was  fraudulent,  and  without 
consideration  ;  that  in  the  year  1807,  Henry  Penpraze,  deceased,  brought  an  action 
of  trespass  against  \\'illiams,  to  ascertain  a  disputed  right  of  way,  which  was  tried  at 
the  Assizes  for  the  county  of  Cornwall  in  March  1809,  when  a  verdict  was  found  for 
the  defendant.  Costs  were  taxed,  and  judgment  signed  in  Easter  Term  following, 
and  execution  taken  out  for  1301.  That  the  prcteiifled  sale  of  the  premises  in  question 
to  plaiiititi's.  Prior  and  Treloar,  who  was  the  father-in-law  of  plaintiff,  H.  Penpraze, 
was  a  mere  pretence  for  defrauding  the  defendant  of  the  fruits  of  his  .said  judgment; 
and  that  the  pretended  consi-[101]-deration  of  I'JOl.  had  not  been  in  fact,  and  bona 
tide,  paid  with  the  proper  monies  of  the  plaintiffs.  He  contended,  therefore,  in 
support  of  the  demurrer, — that  whatever  Equity  the  plaiiititi's  might  have  against  the 
defendant,  Penpraze,  there  was  nothing  in  the  bill  which  could  atf'ect  the  right  of  a 
third  person,  who  was  a  judgment  creditor,  to  revive  his  judgment  against  any  assets 
which  had  descended  ;  nor  was  there  any  thing  stated  to  ali'ect  the  conscience  of 
William  Williams,  who  had  no  notice  of  the  purchase,  except  a  very  general  and 
common  charge  of  collusion,  which  coiilil  not  have  the  effect  of  precluding  him  from 
taking  ad\aiilage  of  a  want  of  equity  by  demurrer. 

Maitin,  anil  liichards,  for  the  bill,  submitted, — that  at  the  time  when  the  convey- 
ance ill  question  was  executed,  there  was  no  debt  of  the  judgment  creditor  in 
existence  which  could  atf'ect  the  lands  of  the  debtor.  If  H.  Penpraze,  deceased,  had 
at  the  time  only  agreed  to  convey  the  premises,  the  purchaser  might  have  compelled 
a  specitic  performance  in  Equity  ;  but  his  having  actually  executed  the  deed,  turns 
him  into  a  trustee  for  the  [ilaintitl's,  in  whose  hands,  as  such,  creditors  under  a  com- 
mission of  Ijaiikruptcy  could  not  take  the  lands.  He  had  then  only  the  legal  estiite 
in  the  lands,  and  the  plaiiititi's,  who  had  the  equitable  interest,  could  at  any  time  have 
compelled  him  to  convey  them  ;  and  a  creditor  has  no  right  to  take  advantage  of  a, 
trustee,  not  having  clothed  a  puichascr  with  the  legal  title  before  he  obtained  his 
judgment. 

[102]  Uoupell,  contra.  The  defendant  Williams  had  nothing  to  do  with  any 
e(|uity  of  the  plaiiititi's  against  the  defendant  Penpraze.  He  is  a  legal,  not  an 
equitable  claimant;  and  such  a  contract  cannot  protect  the  premises  from  judgments. 
It  is  inciimljent  on  a  purchaser  to  search  for  judgment,  not  only  wlien  he  contracts 
for  his  ])uichase,  but  up  to  the  last  moment  Ijcfore  it  is  finally  completed. 

Gk.\ii.\m,  Baron.  1  was  much  struck  with  the  oljjectioii  to  this  bill  at  first,  l)Ut 
on  further  consideration,  I  think  it  must  be  answered  ;  for  the  bill  was  properly 
tiled  against  William  Penpraze,  calling  on  him  to  conlirm  the  plaintiffs'  title  ;  l)ccau.'?e, 
if  the  facts  alleged  in  the  bill  are  true,  as  the  demurrer  admits,  he  can  only  he  con- 
sidered as  a  mere  trustee  for  the  plaiiitill's.  He  is  only  entitled  at  all  by  reason  of 
a  defect  in  the  conveyance.  i'lie  charge  of  collusion  might  have  been  made  in  liroader 
terms  ;  but  iii(le|K;iideiitly  of  that,  there  is  enough  to  shew  that  the  ]ilaintilis  have 
a  right  to  restrain  the  operalion  of  the  scire  facias;  and  a  Court  of  Ivpiity  has  the 
means  of  enforcing  from  him  an  ace  lunt  of  the  rent  and  ])roHts  received  l>y  the 
trustee,  unless  the  defendant  could  put  himself  into  the  situation  of  a  purchaser 
for  a  valuable  consideration  without  notice.     Here  Williams  has  only  an  cquitiible, 
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not  a  legal  lien,  and  one  which  is  not  in  any  respect  preferable  to  the  plaintitts'.     I 
think,  therefore,  that  the  plaintitts  have  a  right  to  the  relief  sought  by  this  bill,  and 
to  have  a  re-conveyance  from  William  Penpraze  ;    [103]  and,  ultimately,  an  injunc- 
tion against  Williams,  to  restrain  him  frum  suing  out  execution  against  these  lands. 
Demurrer  overruled. 

MiLNES  v.  Cowley  and  Others.  Hth  May  1817. — The  Statute  of  Limitations 
cainiot  be  pleaded  by  trustees,  in  answer  to  a  charge  of  breach  of  trust,  to  defend 
them  from  the  consequences  of  neglecting  their  duty  in  having  sold  an  estate 
charged  with  the  payment  of  a  sum  of  money,  without  satisfying  that  demand. 

The  Bill  stated, — that  in  consideration  of  an  intended  marriage  between  the 
plaintiff  and  Margaret  Marples,  the  daughter  of  John  M;irples,  deceased,  the  following 
agreement  was  entered  into  between  liobert  Milnes,  the  father  of  the  plaiutitF,  and 
the  said  John  Marple?,  dated  i2th  November  1778;  ''That  Kobert  Milnes  would 
for  himself,  before  or  upon  John  Milnes'  day  of  marriage  with  Margaret  Marples,  give 
in  lands,  goods,  money,  or  securities,  the  sum  of  5U01.  unto  John  Milnes  his  son. 
And  that  John  Marples  would,  before  or  upon  Margaret  Marples'  day  of  marriage 
with  John  Milnes,  give  in  lands,  goods,  money,  or  securities,  the  sum  of  2-501.  unto 
Margaret  Marples.  And  liobert  Milnes  further  agrees,  that  he  and  his  wife  will 
resign  up  all  the  house  and  lands  they  now  rent,  unto  John  Milnes  ;  and  if  they 
cannot  agree  to  live  together,  the  said  Kobert  Milnes  will  take  another  place,  or  live 
separate  in  the  said  house."  That  the  marriage  [104]  took  place  shortly  after  the 
agreement,  and  Kobert  Milnes,  the  plaiutiti's  father,  performed  his  part  of  the  agree- 
ment;  but  John  Mar[)les  never  performed  his  part.  That  M.irgaret  Milnes,  the  wife 
of  the  plaiutitl',  was  dead;  and  that  John  Marples  also  died  the  9th  December  1808, 
having  by  his  will  devised  his  real  estate  to  Leonard  Cowley  and  John  Foulds,  two 
of  the  defendants,  upon  certain  trusts ;  and  the  residue  of  his  estate  and  cfl'ects 
he  directed  to  be  divided  among  his  children  (who  were  also  defendants)  in  the 
manner  stated  in  the  will.  That  Cowley  and  Foulds  administered  to  his  will,  and 
became  his  personal  representatives,  and  as  such  possessed  his  personal  estate,  and 
entered  as  his  devisees  into  possession  of  his  real  estates.  That  some  difficulty  arose 
with  respect  to  the  mode  of  payment  of  the  said  2501.,  and  as  to  the  dower  of  the 
testator's  widow  ;  and  in  consequence  thereof  a  meeting  of  all  the  parties,  interested 
under  the  will,  took  place  on  the  19th  March  1810,  when  an  agreement  was  entered 
into  for  the  purpose  of  authorizing  the  trustees  to  sell  and  convey  certain  parts  of  the 
said  testator's  real  estates,  and  out  of  the  produce  thereof  to  pay  a  certain  sum  to 
the  said  testator's  widow,  in  lieu  of  her  dower ;  and  also  to  pay  to  the  plaintiff  the 
sum  of  2501.  in  satisfaction  and  discharge  of  the  marriage  portion,  agreed  by  the  said 
John  Marples  to  be  paid  to  the  said  plaintiff,  on  his  marriage  with  Margaret  his  late 
wife,  upon  his  executing  a  proper  release  and  discharge  for  the  .same.  That  such  last- 
mentioned  agreement  was  signed  by  John  Dob  Marples  and  Kobert  Marples,  two  of 
the  said  testator's  chil-[105]-ilren,  and  by  the  plaintiff,  but  was  never  carried  into 
effect.  That  the  plaintitl'  had  frequently  applied  to  the  said  defendants,  Cowley  and 
Foulds,  as  such  trustees,  to  pay  the  said  2501. 

And  it  charged,  that  the  defendants,  Cowley  and  Foulds,  had  in  various  instances 
admitted  the  validity  of  the  agreement,  and  acted  on  the  same  ;  and,  as  evidence 
thereof,  charged, — that  previous  to  19th  March  1809,  they  had  sold  part  of  the 
testator's  estate  to  Kobert  Marples,  one  of  the  defendants,  and  that  on  such  occasion 
the  said  defendant,  Kobert  Marples,  applied  to  the  persons  beneficiallj'  interested  in 
the  money  arising  from  the  sale  of  such  premises,  and  represented  that  he  had  paid 
much  more  than  the  worth,  and  requested  them  to  abate  51.  each  out  of  their  respective 
shares.  And  thereupon  the  following  agreement  was  prepared  by  John  Bower,  the 
attorney  of  Cowley  and  Foulds :  "  We,  whose  names  are  underwritten,  do  hereby 
agree  to  allow  our  brother,  John  Marples,  51.  a-piece,  out  of  the  purchase-money  for 
the  house  and  premises  at  Apperknowle,  out  of  the  shares  coming  to  us  under  the 
will  of  our  father,  John  Marples;"  and  which  agreement  was  signed  by  the  said  John 
Dob  Marples,  and  by  two  other  of  the  defendants,  John  Kikney  and  William  Syddale, 
the  husbands  of  two  of  the  said  testator's  daughters.  And  the  said  John  Bower  also 
wrote  as  follows  at  the  foot  of  the  agreement :  "  I  agree  to  allow  according  to  my 
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share,"  wliicli  ho  tciidcreil   for  the  afloptioii  antl  signature  of  the  |)laiiilill,  [106]  who 
agreed  to  make  such  alhiwaiice,  and  signed  the  same. 

And  the  bill  prayed,  that  the  agreement  might  he  established,  and  that  the  defen- 
dants, Cowley  and  Foulds,  might,  out  of  the  personal  estate  and  etieuts  of  the  testator, 
John  Marples,  pay  and  satisfy  the  said  2501.  and  interest;  and  in  case  the  personal 
estate  should  he  insufKeient,  then  that  such  deficieiiey  might  be  supplied  by  a  sale  of 
the  real  estate. 

To  this  agreement  the  defendants,  Cowley  and  Foulds,  pleaded  the  Statute  of 
Limitations. 

Phillimore,  in  support  of  the  plea,  submitted, — that  the  statute  of  limitations  was 
well  pleaded  to  a  liill  seeking  to  cai'ry  into  ett'ect  an  agreement  for  payment  of  a  sum 
of  money  of  nearly  foity  years  standing,  without  any  reason  having  been  given  why 
the  claim  had  lain  so  long  dormant ; — and  that,  if  it  was  intended  to  l.)e  argued  that 
the  subsequent  agreement  of  1810  had  destroyed  the  operation  of  the  statute,  the 
answer  to  that  would  be,  that  it  was  not  signed  by  the  trustees,  against  whom  this 
bill  was  tiled. 

Roots,  contra,  contended, — that  the  marriage  having  been  carried  into  effect,  the 
right  of  the  plaintift  l)ecame  absolute  ; — that  it  was  very  natural  that  during  the  life 
of  the  testator  the  plaintiff  should  not  have  pressed  for  payment ; — that  the  [107] 
plaintiff  had  performed  his  part  of  the  agreement,  and  therefore  the  statute  of  limita- 
tions could  not  apply,  jiarticularly  when  pleaded  by  trustees,  who  were  mere  conduit- 
pipes,  and  had  no  interest,  and  were,  in  fact,  themselves  neglectful  of  their  duty  in 
not  having  paid  the  money  ; — and  tliat  as,  at  the  meeting  of  all  the  parties  really 
and  beiieticially  interested,  they  had,  by  the  agreement  of  1810,  recognized  the 
])laintili''s  claim,  and  engaged  to  satisfy  it,  the  trustees  could  not  now  plead  the 
statute  in  bar  to  it. 

Phillimore,  in  reply,  cited  a  case  from  Viner's  Abr.  tit.  Statute  Limitations,  p.  124, 
(citing  Nels.  Abr.  1125,)  where  it  was  held  that,  on  a  bill  tiled,  on  a  note  given  to 
assure  lands  upon  marriage,  twenty  years  after  it  was  given,  the  claim  was  barred  by 
the  statute. 

(iRAii.\M,  Baron.  In  the  view  that  I  have  taken  of  this  case,  I  am  of  opinion  that 
the  plea  caiuiot  stand  as  a  bar  to  the  plaintiff's  suit.  The  case  which  has  been  cited 
from  Vinei'  stands  nakedly,  and,  for  any  thing  that  appears,  the  promissoiy  note  in 
that  case  might  have  been  given  by  a  stranger ;  nor  does  it  enable  us  at  all  to  see  the 
nature  of  the  transaction.  As  to  the  demand  not  having  l)ecn  made  for  .so  long 
a  time,  nothing  is  more  common  than  to  postpone  such  a  claim  during  the  life  of  the 
parties  coiniecteil  in  Ijlood.  '1  he  agreement  of  1810  reltuts  the  presumption  of  the 
money  having  been  previously  paid.  But,  independent  of  the  [108]  ([uestion  of  the 
operation  of  the  statute  of  limitations  on  trusts,  in  ordinary  cases,  the  trustees  in  the 
present  instance  have  been  guilty  of  a  breach  of  trust,  in  having  omitted  to  do  their 
duty  in  the  first  instiince  ;  for,  on  the  death  of  John  Marples  the  father,  this  covenant 
was  a  lien  on  his  estate,  both  real  and  personal,  and  ought  to  have  been  satisfied  It 
is  extremely  clear  that  the  testator's  estate  was  affected  by  the  trusts  when  the  jiro- 
])crty  was  sold.  On  that  ground,  therefore,  the  plea  must  be  overrulccl  ;  1ml  it  may 
stand  for  an  answer,  with  liberty  to  the  ])laititiff  to  except. 

Wouii,  Karon,  absent. 

(i.Uiiiow,  Baron,  concurred.  These  defendants,  who  are  trustees,  were  stake- 
holders of  a  fund,  with  knowledge  of  the  claims  which  existed  against  it;  and  that 
is  averred  in  the  bill,  as  well  as  that  they  recogin'zcd  the  plaintilf's  claim  by  the 
agreement  of  1810.  it  was  their  duty,  on  the  death  of  the  testator,  to  have  a|iplii'(l 
his  estates  to  the  purposes  for  which  they  had  been  so  marked  by  him  in  his  life 
time.  It  ap[)ears  that,  on  the  part  of  the  ])laintilf,  all  that  he  had  engaged  for  was 
done,  and  thai  raisc<l  a  competent  consirlcvalinn  for  the  fultihncnt  of  the  agreement, 
on  the  part  of  John  iMar])les. 

1  am  thcicforc  of  opinion,  that  this  is  not  a  case  whcir  the  stalulc  of  limita- 
tions may  be  pleaded  in  l)ar  of  the  ])laiMtili"s  claim.  It  might  p(Mh.ips  have  [109] 
been  fair  enough  as  an  experimcul,  but  nothing  more;  for  I  he  last  grniuid  slated  by 
my  brother  (Jraham  is  quite  conclusive  against  it. 

I'lea  overruled  ;  but  ordered  to  stand  a.s  an  answer,  with  lilierly  for  the  plainlilf 
to  except. 
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In  the  Exchequer  Chajiber.     (Coram  Richards,  Lord  Chief  Baron.) 

DoRMAN  AND  OTHERS  v.  CuRRY  AND  OTHERS.  Wednesday,  14th  May  1817. — 
A  rector — claiming  tithe  of  .seeds  against  a  vicar,  endowed  of  all  small  tithes 
except  hay,  on  the  ground  of  a  presumption,  that  as  the  former  has  had  percep- 
tion of  the  tithe  of  seeds,  notwithstanding  the  terms  of  the  endowment  of  the 
latter,  who  had  also  had  immemorial  perception  of  the  tithe  of  corn  of  certain 
lands,  ultra  his  endowment,  an  ancient  exchange  must  be  presumed  of  vicarial 
for  rectorial  tithes — will  be  held  to  strict  proof  of  his  title  to  the  tithes  sought ; 
and  he  must  shew,  by  satisfactory  evidence,  that  the  vicar  has  granted  them 
back  to  him,  or  made  the  alleged  exchange.  Nor  is  his  perception  of  the  tithe 
in  cpiestion  availal)le  against  perception  by  the  vicar,  if  the  subject-matter  of 
dispute  1)0  one  of  those  which  were  formerly  doubtful,  as  to  their  being  a  rectorial 
or  vicarial  tithe. — Nor  can  the  rector  insist  on  an  issue  in  such  a  case  :  for  no 
presumption  will  be  raised  in  his  favour,  because  he  is  in  the  situation  of  a 
claimant  contesting  his  own  grant,  and  has  clothed  the  vicar  whom  he  has 
endowed,  with  his  inherent  common-law  right. — Note.  Such  a  bill  dismissed, 
with  costs. 

The  plaintiffs,  who  were  lessees  of  the  rectory  of  Dartford  in  Kent,  claimed  by  the 
present  bill,  from  the  defendant  Curry,  (the  vicar  of  the  parish,)  and  from  all  the 
defendants  except  Warde,  (from  whom  they  claimed  only  the  tithe  of  seed,s,)  the  tithe 
of  [110]  green  fodder  and  clover  seeds.  The  claim  of  the  tithe  of  seeds  (on  which 
alone  the  judgment  of  the  Court  proceeded  at  present)  lay,  in  point  of  fact,  between 
the  rector  and  vicar,  and  was  foinided  on  the  part  of  the  foi-mer,  as  appeared  by  the 
bill,  on  the  ground  that  a  partial  exchange  of  the  rectorial  and  vicarial  tithes  was  to 
be  presumed,  from  pei'ception,  to  have  been  effected  before  time  of  memory  :  for  that 
the  vicarage  was  endowed  with  the  tithe  of  hay  on  certain  lands  called  Dartford  Salt 
Marsh,  and  not  of  corn  ;  j'ct  the  vicar,  it  was  alleged,  had  constantly  received  the 
tithe  of  corn  from  the  same  lands :  whereas,  on  the  other  hand,  the  lessees  of  the 
rectoiy  had  always  received  the  tithes  of  artificial  grasses  and  seeds  from  the  other 
lands  in  the  parish. 

The  principal  defendant,  Curry,  admitting  the  perception  of  the  tithe  of  corn, 
insisted,  that  if  his  right  to  it  accrued  by  virtue  of  any  exchange  which  had  ever 
taken  place  between  some  former  rector  and  vicar,  it  must  have  been  given  to  him  in 
lieu  of  the  tithe  of  hay  of  certain  lands  called  King's  Marsh,  of  which  the  vicar  had 
been  endowed  between  the  years  1291  and  l.'U6,  but  which  wei'c  always  received, 
notwithstanding,  liy  the  lessees  of  the  rector  ;  and  he  denied  that  the  lessees  of  the 
rector  had  had  perception  of  the  tithe  of  seeds  on  the  other  lands  of  the  parish,  except 
by  usurpation,  in  some  few  instances  where  the  vicar  had  not  been  apprised  of  their 
ha\ing  lieen  produced  :  insisting  on  his  title,  in  virtue  of  his  endowment,  to  the  seeds 
[111]  of  clover  and  other  artificial  grasses,  and  all  other  small  tithes. 

The  documentary  evidence  produced  by  the  plaintiffs  consisted  of  various  receipts 
for  tithes,  memoranda  from  vicar's  books,  and  agreements  for  compositions.  The 
first  of  the  former,  in  point  of  time,  was  a  receipt  of  one  Tasker,  lessee  of  the  then 
rector,  dated  4  July  1721,  for  51.  2s.  6d.  "for  the  tithes  of  ten  acres  of  peas,  and  the 
tithes  of  three  acres  of  cinquefoil  seed  last  year."  (Q.  the  place.)  A  receipt,  dated 
4th  December  1734,  from  the  .same  per.son,  "for  lis.  3d.  for  the  tithe  of  15  bushels 
of  clover  seed,  sold  Mr.  Allen  ;  for  4A  acres  of  peas,  and  3  ditto."  Another,  dated 
21st  July  1770,  from  Edmund  Williams  to  John  Dorman,  (as  agent  for  the  then 
lessee  of  the  rectory,)  for  14s.  6d.  in  full,  for  tithe  of  clover  seed.  A  copy  of  the 
following  entry  in  tlie  vicar's  liooks : — "  1734  to  1735,  Mr.  Vaux.  Feb.  21,  eight  acres 
of  clover,  fed  the  first  part  of  the  year,  and  aftei'  for  seed.  The  seed  pays  tithe  to 
Mr.  Tasker."  An  agreement,  dated  April  4,  1775,  signed  by  the  said  Edmund 
Williams,  and  several  occupiers  of  lands  in  the  parish  of  Dartford,  whereby  he  let  to 
them  their  tithes  for  their  farms  in  the  parish  of  Dartford,  which  concluded  with  this 
memorandum :  •■  Clover  seed,  cinquefoil  seed,  turnip  seed,  in  kind  as  usual." 
Another  agreement,  ilated  July  15,  1776,  whereby  John  Powell,  an  occupier,  agreed 
to  p.iy  to  Edmund  Williams,  for  the  tithe  of  his  farm  in  the  parish  of  Dartford,  the 
following  sums,   for  certain  titheable  matters  :    "  Peas  6s.  an  acre ;    cinquefoil  and 
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[112]  clover  5s.  6d.  ;  clover  .seed,  after  thrashing,  to  account  for,  and  expenses  allowed 
for  thrashing,  carrying  and  cleaning,  turnip  seed,  oi-  any  seed,  to  account  for,  after 
cleaning  and  allowing  for,  as  clover."  In  a  subsequent  agreement,  dated  January  1, 
1780,  between  the  then  lessee  of  the  rectory  and  an  occupier,  for  certain  i-ates  or 
compositions  by  the  year  in  lieu  of  the  great  tithe.*;,  was  the  following  item  :  "For 
clover  seed  and  turnip  seed,  one  tenth  part  of  the  net  profit,  after'  all  charges 
deducted,  and  ratealily  and  proportionalily  for  a  less  quantity,  i%c."  They  also 
produced  an  account,  delivered  by  the  defendant  Curry  to  the  plaintiffs  as  occupiers 
of  lands  in  the  parish,  containing  an  item  (which  appeared  to  have  been  afterwards 
struck  out,) — "Clover  seed  12  bushels,  omitted  last  year  by  mistake." 

For  the  defendant  Curry  was  produced  his  endowment: — 29th  July  1315 — "in 
minutis  decimis  excepto  fruno."  It  recited  a  former  endowment  and  confirmation, 
with  an  augmentation  of  a  house  in  Dartford,  "una  cum  decima  foeni  viginti  Si  unius 
acrarum  prati  vocati  Kynge's  Marsh,  in  parochia  dc  Dertforde,  pra?dicta  ; " — and,  by 
the  present  instrument,  he  was  also  to  have  "  totam  decimam  fa^ni  provenientem  de 
magno  prato  .salso  ;" — and  he  put  in  vai'ious  agreements  for  compositions,  and  extracts 
from  pertinent  documents,  in  some  of  which  seeds  were  mentioned,  and  in  others  not. 

Martin,  and  Roupell,  on  the  part  of  the  plaintifls,  relied  on  the  usage  as  proved  by 
the  evidence  of  perception  ;  which,  they  contended,  was  .satisfac-[113]-torily  shewn, 
and  well  supported  by  the  documents ;  on  all  of  which  they  commented  on,  as 
affording  evidence  of  the  rector's  right,  and  of  his  enjoyment  of  it. 

Dauncey,  Hall,  and  AVjorcromby,  for  the  defendants,  opposed  to  those  documents 
the  vicai''s  admitted  right  to  small  tithes  ;  and  they  contended,  on  the  authority  of 
the  cases  of  Clarke  v.  Staplin  (3  6w.  926),  Cartwrujht  v.  Baily  (3  ib.  938),  and  Jcreiiuj 
v.  Slraiujewai/s  (i  ib.  1173), — that  the  seeds  of  artificial  grasses  wei'e  a  small  tithe, 
and  within  such  an  endowment ; — and  that  those  grasses  being  of  modern  introduction, 
a  title  in  the  rector,  by  perception,  could  not  be  supported  by  evidence  of  usage.  The 
case  of  The  Vicar  of  Kclliiujlon  v.  Trinilij  College,  Camhridge  (2  ib.  799.  1  Wilson,  170.) 
shews  that  the  Court  will  protect  the  right  of  the  vicar'  agairrst  an  usrrr-pation  of  fifty 
years,  wher'c  it  has  been  pr-ovcd  that  before  that  time  the  vicar  had  received  the  tithe 
claimed  by  him. 

Mar-tirr,  in  reply,  contended,  that  arr  errdowment,  unsupjiorted  by  usage,  would 
not  srrpport  a  vicar''s  claim  agairrst  a  I'ector-'s  commorr-law  right.  And,  irr  arrswcr-  to 
the  cases  cited,  to  shew  that  seeds  of  ar-titicial  gr-asses  wer-e  held  to  be  a  small  tithe, 
observed,  that  that  tithe  was  claimed  by  the  plairrtifls,  rrot  as  a  rector-ial  but  a  vicarial 
tithe  ;  arrd  he  submitted,  that  at  all  eveirts  the  r'cctor  was  entitled  to  an  issue. 

[114]  Kicn.\Ri)S,  Chief  Barorr.  The  real  questiorr,  on  this  bill,  is  betweerr  the 
lector  arrd  the  vicar  ;  and  between  sirch  parties  the  r'ector  is  ccrtairrly  rrot  entitled  to 
an  issrre  of  cour-se,  and  as  a  matter  of  r'ight.  Such  qrrestiorrs  must  always  dcpcrrd 
altogether  orr  the  irrstr'rrmerrt  by  which  the  vicar'  is  errdowcd,  or-  the  pr'oof  addirced  by 
him  of  pcrceiition,  as  foundirrg  a  pr'csunrption  of  an  anler-ior  cnilowment. 

It  is  cle.'ir  that  the  vicar  has  r-eceived  out  of  this  par'sonago,  fi'oni  time  to  time,  the 
tithe  of  all  seeds.  Tlrerr  it  is  corrtetrded.  that  it  is  to  be  pr'csrrmed  fr-om  the  usage 
that  there  mrrst  have  beerr,  former'ly,  an  excharrge  effected  betweerr  the  rector  and 
vicar',  by  which  the  tithes  of  corn  wci'c  given  up  for'  those  of  grcerr  fodder  arrd  seeds  : 
but  there  is  no  evidence  otl'ered  of  the  existence  of  such  an  excharrge,  rror  is  thei'o  arry 
grourrd  laid  for  supposirrg  that  it  ever  took  place.  Now  the  irrsistirrg  orr  the  pr'csirnip- 
tion  of  such  arr  excharrge,  on  the  part  of  the  r-ectoi',  is  irr  itself  arr  adniissiorr  that  the 
vicar  was  for'mer'ly  errtitled  to  the  tithe  of  those  ar-ticles  which  he  is  said  to  have  .m) 
giverr  rrp  irr  exchange.  Therr  the  i-ector  comes  hcr'e  to  adect  his  owrr  gr-arrt:  arrd  the 
orrly  forrird.-ition  for'  his  claimrrrg  these  tithes  is  r'c.dly  (the  supiroscd  excharrge  beiirg 
orrt  of  the  i|irestiorr)  rrothirrg  nror'c  or  less  than  that  he  orrce  had  them,  and  grarrted 
thonr  to  the  per'sorr  fr'om  whom  ho  now  demarrds  therrr. 

To  orrable  the  I'cctor  to  srrppor't  his  pr-cscrrt  claim,  it  is  incumbent  orr  Irirrr  to  rrrako 
orrt  his  <'ase  by  most  s  itisfactor-y  pr'oof. 

[115]  Now,  what  ar-e  his  pr'oofs ?  He  pr'oduces  certain  receipts;  the  earliest  is  iir 
1721,  arrd  is  given  to  Taskei'  (a  lessee  of  the  then  rector-,)  for  51.  2s.  (id.  for-  the  tithes 
of  terr  acr-es  of  peas  arrd  three  acr-cs  of  cirr(|uefoil  seed.  Now  that  hcirrg  arr  ackrrow- 
ledgmcnt  of  having  i-cceived  the  value  of  the  tithes  of  peas,  as  well  as  of  clover  seed, 
that  receipt  pr'oves  too  mrrch  ;  for  on  this  r-ceor-d  he  sets  rrp  a  r-i"ht  to  the  tithes  of 
ar-tificial  seeds  alone,— admittirrg,  thcrcfor-e,  that  the  vicar  is  entitled  to  the  tithe  of 
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jjeus.  The  next  receipt  is  in  1734,  and  is  for  clovei'  seed  and  for  jjeas  ;  peas,  as  1  have 
observed,  not  being  in  dispute.  There  is  next  an  agreement,  dated  ith  April  1775, 
whereby  Williams,  the  agent  of  the  lessee  of  the  rectorj',  agrees  to  let  to  the  occupiers 
the  tithes  of  their  farms,  at  the  end  of  which  is  this  memorandum  ;  "  Clover  seed, 
cinquefoil  seed,  and  turnip  seed,  in  kind  as  usual."  Now  turnip  seed  is  not  claimed 
by  the  rector,  therefore  this  evidence  also  proves  too  much.  Another  agreement  in 
1776  was  put  in,  which  has  these  words:  "Any  seed  to  account  for,  after  cleaning 
and  allowing  for,  as  clover."  Implying,  that  the  agent  of  the  lessee  of  the  rector  then 
claimed  all  seeds  ;  and  that  again  proves  too  much.  Those  instances  of  perception 
therefore  are  not  to  be  relied  on.  And  as  to  the  paper  delivered  by  Curry,  which 
mentioned  clover  seed  omitted,  that  item  being  afterwards  struck  out,  proves  nothing. 

It  is  true  that  it  was  long  very  doubtful  whether  seeds  were  a  great  or  small  tithe, 
or  belonged  to  the  [116]  rector  or  vicar :  but  there  have  been  many  cases  since, 
wherein  it  has  been  clearl}'  held,  that  proof  of  payment  of  tithes  of  seeds  to  the  I'ector, 
shall  not  affect  the  right  of  the  vicar;  and  the  reason  is,  that  the  prevailing  erroneous 
notion  of  seeds  being  a  great  tithe,  destroys  the  usual  effect  of  the  evidence  of  its 
perception  as  such  by  a  rector. 

I  repeat,  that  a  lector,  having  once  endowed  a  vicar  of  tithes,  who  comes  to  reclaim 
those  tithes,  is  bound  to  make  out  his  case  by  clear  and  satisfactory  evidence,  and 
there  is  none  offered  in  this  case  to  shew  that  the  vicar  ever  granted  them  back  to 
the  rector.  I  thei-efore  think  that  the  case  is  in  favour  of  the  vicar.  As  against  him, 
therefore,  this  bill  must  be  dismissed  to  that  extent;  and  also  as  against  Ward,  for 
the  demand  as  to  him  is  for  the  tithe  of  seed,  and  that  tithe  is  certainly  payable,  not 
to  the  rector  but  the  vicar,  whose  right  to  it  is  established  by  the  result  of  this  suit. 
As  to  them,  therefore. 

Bill  dismissed,  with  costs. 

[117]    (CoR.\M  Richards,  Chief  Baron.) 

Sanders  v.  Longden  and  Others.  Thursday,  15th  May  1817. — The  Court  will 
not  make  a  deci'ee  in  favour  of  a  rector  claiming  tithes  in  kind  of  lauds  not 
within  his  parish,  for  which  he  has  for  many  years  received  a  money-payment  by 
wa}'  of  composition,  which  the  defendant  does  not  pretend  to  insist  on  as  a 
modus  :  noi'  will  they  grant  a  commission,  to  ascertain  the  boundaries  of  such 
lands,  without  a  previous  inquiry  whether  the  plaintiff  is  entitled  to  any,  and 
what  tithes  on  such  lands,  by  a  trial  at  law  on  an  issue ;  because  such  a  claim  is 
not  within  the  recognized  common-law  right  of  a  rector. — Nor  will  a  former 
decree  in  favour  of  a  predecessor  of  the  plaintiff,  and  a  verdict  obtained  by  him 
on  an  issue  under  it,  assist  his  case,  or  preclude  the  necessity  of  a  new  trial  at 
law,  if,  ever  since  that  decree  and  verdict,  the  succeeding  rectors  have  neglected 
to  take  advantage  of  the  result  of  the  formei'suit,  and  received  the  same  payment 
as  befoi'e. 

The  Plaintiff,  who  was  rector  of  the  parish  of  Wollaton,  (Nottingham,)  filed  this 
bill  against  the  defendants  as  occupiers  of  certain  lands  called  Sempringham  Lands, 
(being  without  the  parish  of  Wollaton,)  for  an  account  and  payment  of  tithes. 

The  bill,— after  setting  out  the  plaintiff's  alleged  title  to  a  moiety  of  the  tithes  of 
corn,  grain  and  hay  of  the  said  lands,  formerly  part  of  the  possessions  of  the  master 
prior  and  convent  of  the  monastery  of  Sempringham,  in  the  county  of  Lincoln,  and 
stating,  that  on  a  suit  (Kendall  v.  Hardingc)  instituted  liy  a  former  rector  for  the 
tithes  of  certain  lands,  &c.  within  the  manor  of  Bramcote,  called  the  Sempringham 
Lands,  and  for  the  purpose  of  compelling  the  then  defendant  to  set  forth  the  bounds 
and  limits  of  the  said  lands,  an  i.ssue  was  directed  to  be  tried  by  action  of  debt,  under 
the  2d  Edw.  VI.,  whereon  a  verdict  was  recovered  by  the  plaintiff'  (the  then  rector) 
for  the  sum  of  51.  the  treble  value  of  the  tithes ; — and  that,  upon  the  further  hearing, 
a  decree  was  made  against  the  defendant  for  the  payment  of  the  tithes  demanded  by 
the  bill,  (for  the  last  four  years  ;)  and  that  a  commission  should  issue,  to  set  forth 
such  of  the  said  lands  as  should  [118]  be  proved  to  have  been  in  the  defendant's 
occupation  for  such  time,  and  to  ascertain  the  value  of  the  moiety  of  the  tithes  taken 
away  by  the  defendant  during  that  period  ;  and  further  stating,  that  all  matters  in 
dispute  touching  the  premises  being  afterwards  referred  between  them,  the  comniis- 
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sioners  named  in  a  certain  commission  for  the  examination  of  witnesses,  &c.  ultimately 
awarded,  by  tbeir  award  dated  10  October  1672,  the  sum  of  Si.  to  be  paid  to  the  then 
plaintitl'on  a  day  subsequent,  for  the  said  tithes;  and  that  the  defendant  .should  also 
pay  the  plaintiff  yearly  thereafter  the  sum  of  40s.  during  the  continuance  of  the 
plaintiff's  incumbency,  in  lieu  of  all  tithes  of  the  said  lauds  ;  and  that  the  now  plaintiff 
had  i^iven  the  present  defendant  notice  of  determining  the  said  composition  of  40s. 
per  annum  :  chai-ged  that  the  defendant  pretended  that  the  boundaries  of  the  said 
lands  had  become  so  altered  as  not  to  be  capable  of  Ijeing  now  specifically  ascertained, 
and  that  the  sum  of  40s.  a  yeai'  paid  by  the  defendant's  predecessors  for  so  long  a 
period,  was  in  its  origin  a  charitable  donation  :  whereas  the  defendant  Longden  had 
in  his  possession  or  power,  documents  from  which  the  true  boundaries  and  extent  of 
the  said  lands  might  be  made  to  appear,  and  the  said  sum  of  40s.  was  a  temporary 
composition  paid  in  lieu  of  the  said  moiety  of  the  tithes  of  the  said  lands. 

■Therefore  the  plaintiff  now  prayed,  that  the  defendant  Longden  might  produce 
and  leave  all  such  documents  in  the  hands  of  his  clerk  in  Court ;  and  that  he  might 
set  forth  and  discover  the  spe-[119]-eific  lands  or  fields  called  or  known  (or  formeily, 
&c.)  by  the  name  of  Sempriugham  Lands,  in  Bramcote  aforesaid,  out  of  which  the  said 
tithes  were  thentofore  taken  ;  and  (if  they  could  not  now  be  specifically  ascertained, 
by  reason  of  their  having  been  suffered  to  become  altered,)  that  a  commission  might 
be  issued  for  the  purpose  of  ascertaining  and  distinguishing  the  same,  or  of  allotting 
a  fair  equivalent. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the  lands  called  Sempi'ing- 
ham  l>ands,  and  of  the  plaintilfs  right  to  demand  the  portion  of  tithes  claimed  by  him 
in  respect  of  them ;  or  that  he  knew  whether  the  payment  of  the  40s.  was  a  composi- 
tion ;  or  whether  it  had  ever  been  paid  to  the  plaintiff'  or  his  predecessors  before  the 
10th  October  IGTil ;  or  when  it  was  first  paid  ;  or  from  what  origin  it  arose. 

The  plaintiff  put  in  as  evidence  (besides  the  depositions  of  witnesses  who  spoke 
to  the  uniform  payment  of  the  40s.)  the  Ecclesiastical  Survey,  26th  Hen.  VIIL  and 
the  ministers  accounts  32  Hen.  VIH.  ;  wherein,  among  the  rectorial  possessions  of 
Wollaton,  were  noticed  "tithes  in  Bramcote,"  and  certain  terriers  from  1G61  to  1781. 
By  the  first,  |)laiiitiH"s  predece.ssors  were  stated  to  be  entitled  to  a  portion  of  the 
tithes  of  Sempringham  Lands  in  Bramcote  ;  and,  by  the  others,  that  that  tithe  had 
lieen  compounded  for  for  40s. 

Martin,  and  Dowdeswell,  for  the  plaintifi',  (hav-[120]  ing  detailed  the  case,  and 
comracnted  on  the  evidence,)  submitted,  that  the  former  decree  and  verdict  had 
removed  much  of  the  plaintiH's  difficulty  in  this  case  ;  and  as  the  money-payment  had 
been  clearly  proved,  and  thei'e  Ijeing  no  defence  of  modus  set  up,  the  right  to  tithes 
was  established  in  the  plaintiff',  and  he  was  therefore  entitled  to  have  a  decree 
according  to  the  prayer  of  the  bill ;  or,  at  least,  that  the  commission  should  lie 
granted,' and  that  the  defendant  might  be  decreed  to  furnish  the  documents  required 
of  him. 

Clarke,  for  the  defendant,  contended,  that  the  plaintifi'  had  not  sufficiently  made 
out  his  case  to  sustain  his  prescTit  demand,  or  to  call  on  the  defendant  to  answer  it; 
that  the  onus  lay  entirely  on  him,  and  until  he  had  given  some  better  evidence  of  his 
alleged  riglit  th.an  he  had  doTie,  the  Coiu-t  ought  not  to  grant  a  commission  on  a 
speculative  inquiry,  which  might  eventually  turn  out  to  be  nugatory.  As  to  the 
former  decree  in  favour  of  the  |)lainlill'.s  prerlecessor,  its  not  being  acted  on  shews 
that  it  was  not  conclusive. 

RicilAUUS,  Chief  Baron,  (dispensing  with  fnither  argument  (ju  the  part  of  the 
defendaTits). — I  have  long  ago  felt  the  difficulties  in  the  way  of  the  plaintifi'  to  be  so 
great,  that  I  cannot  bring  myself  to  decree  any  part  of  the  prayer  of  the  bill  without 
first  directing  an  issue,  for  I  feel  that  the  intervention  of  a  Jury  is  necessary  here  ; 
and  I  cainiot  order  a  commission,  unless  I  can  consider  the  ])laintiff  entitled  to  an 
account  of  the  tithes  [121]  sought  on  the  lands  in  (piestion,  which  at  present  I  do  not. 
I  admit  the  cfi'ect  of  the  former  decree  and  judgment,  and  the  ])artics  themselves  do 
not  appear  to  have  (]uari-cllcd  with  the  verdict ;  but  then  I  h.-ive  no  evidence  lieforc 
me,  accounting  for  the  long  subse(|ucnt  ac(|uiescencc  in  the  payment  of  forty  shillings. 
That  alone  is  sufiicient  to  lender  the  decree  and  verdict  inconclusive,  whatever  might 
have  lieen  the  effect  of  them  at  the  time  ;  and  I  nuist  now  consider  that  the  land- 
owner has,  notwithstanding,  some  defence  to  make.  In  the  ])rcscnt  instance,  too,  it 
is  the  l)U3ine3s  of  the  plaintifi'  to  make  out  his  cttse  satisfactorily  ;  for,  as  the  lands  aro 
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not  in  his  parish,  he  is  not  standing  on  his  commou-law  right  as  rector.  On  the 
contrary,  the  common  law  is  against  him  here,  for  he  is  himself  only  a  portionist, 
even  if  he  should  substantiate  this  claim.  Then,  as  to  that,  it  is  perfectly  clear  that 
the  rectors  have  always  been  paid  the  sum  of  forty  shillings,  and  that  is  admitted  by 
the  defendant.  Now,  if  they  had  the  power  at  any  time  of  enlarging  that  payment, 
hy  treating  it  as  a  composition  for  the  tithes,  it  is  certainly  very  singular  that  they 
should  never  have  done  so,  and  particularly  when  the  former  rector  might  have  had 
the  tithes  in  kind,  if  he  had  chosen  to  follow  up  the  decree.  I  expected,  therefore, 
that  that  would  have  been  accounted  for,  by  the  plaiutiti'  shewing  some  subsequent 
agreement.  He  has  not  done  so,  however  ;  and  therefore  I  cannot  decide  conclusively 
on  his  rights  without  an  issue,  which  I  shall  direct,  as  less  expensive  and  hazardous 
than  an  action  on  the  statute. 

[122]  It  must  be  to  try  generally,  whether  the  plaintifT  is  entitled  to  any  and 
what  tithes,  arising  out  of  any  and  what  lands  in  the  defendant's  occupation ; 
and  the 

Costs  and  farther  directions  reserved. 

The  Attorney  General  v.  Farr.  Friday,  16th  May  1817. — An  Objection  to  a 
count  in  an  information  on  the  8th  Anne,  cap.  7,  sec.  1",  charging  that  the  defen- 
dant was  assisting,  or  otherwise  concerned  in,  the  unshipping  prohibited  and 
unaccustomed  goods, — that  it  is  a  charge  of  two  distinct  offences  by  the  same 
count,  and  therefore  bad,  either  for  duplicity  or  uncertainty, — was  not  allowed 
by  the  Court;  who  held,  that  the  words  did  not  involve  two  distinct  offences ; 
and  that  it  was  the  established  and  ancient  practice,  cursu  Scaccarii,  so  to  charge 
the  offence  in  such  informations. 

Owen,  Sir  ^^'m.  on  a  former  day,  obtained  a  rule  to  shew  cause  why  the  judgment 
on  the  veidict,  which  had  been  found  for  the  Crown  in  this  cause,  should  not  be 
arrested.  The  objection  on  which  the  rule  had  been  granted  was,  that  the  defendant 
was  charged  in  the  first  count  of  the  information  on  which  the  verdict  had  been  taken, 
(which  had  been  filed  against  him  on  the  Sth  Anne,  ch.  7,  see.  17*,  to  recover  the 
treble  value  of  certain  smuggled  spirits  alleged  to  have  been  imported  by  certain 
[123]  merchants  unknown,)  with  having  been  assisting,  or  otherwise  concerned  in 
unshipping  thereof ;  and  it  was  contended,  that  the  imputed  offence  could  not  be  so 
laid,  because  such  a  charge  was  double ;  or  if  it  were  not,  that  it  was  vague  and 
uncertain,  and  therefore  the  count  was  bad. 

Dauneey  shewed  cause.  He  submitted, — that  the  words  "  or  otherwise  concerned," 
might  be  rejected,  if  injurious  to  the  count ;  but  which,  he  contended,  it  was  not,  because 
the  words  of  the  statute  on  which  it  had  been  framed  created  only  one  single  offence  ; 
and  the  latter  part  of  the  description  of  it  was  only  a  modification  of  the  former,  (the 
assistance,)  which  alone  was  the  object  of  the  legislature  ;  and  that  no  other  offence 
could  be  constituted  by  those  latter  words,  which  could  not  stand  alone  and  preserve 
any  meaning.  "Otherwise"  is  a  relative  term;  and  being  "otherwise  concerned," 
signifies  being  otherwise  concerned  in  giving  aid  to  the  offender. 

The  same  answer,  he  urged,  might  be  given  to  the  other  objection,  of  the  uncertainty 
of  the  charge  ;  for  that  the  language  of  the  statute  and  the  count  could  not  be  mistaken, 
and  that  it  clearly  and  exclusively  created  in  the  one  an  offence,  and  in  the  other  a 
charge  of  assisting  in  unshipping  ;  and  he  cited  a  case  from  the  Minute-book,  of  The 
King  V.  Thomas  Huwc,  Easter  Term,  1789,  where,  on  the  motion  of  Mr.  Eouse  in  a  case 
precisely  similar,  this  Court  ordered  it  to  be  referred  to  the  Deput}'  Remembrancer, 
to  inquire  and  report  whether  it  [124]  had  been  the  constant  and  uniform  practice  so 
to  lay  the  offence  ;  and  upon  his  having  made  his  report,  the  Court  discharged  the 
order.  The  present  form  and  words  of  the  first  count  of  the  information  was  conform- 
able to  the  most  ancient  precedents,  and  the  constant  practice  of  the  Court. 

The  counsel  for  the  defendant  was  here  called  on  to  support  the  rule ;  when 

*  Which  enacts  as  follows  : — "  If  any  goods  liable  to  payment  of  duties  shall  be 
unshipped,  with  intention  to  be  laid  on  land,  not  only  the  said  goods  shall  be  forfeited, 
but  also  the  pensons  who  shall  be  assisting,  or  otherwise  concerned  in  the  unshipping 
of  the  said  goods,  or  to  whose  hands  the  same  shall  knowingly  come,  shall  forfeit 
treble  value." 
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He  contended,  that  the  section  of  the  statute  on  which  this  information  was  founded 
had  created  three  distinct  ofienees  in  terms  : — The  first  was,  assisting  in  the  unshipping 
of  smuggled  goods;  the  second,  being  otherwise  concerned  therein;  and  the  third, 
knowingly  coming  thereby  :  each  of  which  were  kept  distinct  and  apart  in  the  act, 
by  the  same  disjunctive  "or."  It  might  perhaps  have  been  the  practice,  as  it  i.s  said, 
to  charge  the  two  first  offences  in  one  count ;  but,  on  the  other  hand,  it  has  ever 
been  the  practice  to  charge  the  last  offence  in  a  separate  count,  which  was  called  the 
Devenerunt  count.  The  practice  therefore  was  both  ways  ;  but  practice  was  no  reason 
for  holding  a  count  to  be  good,  which  was  both  formally  and  substantially  bad.  It  is 
a  well-founded  rule  in  pleading,  that  duplicity  in  charging  an  offence  is  fatal  to  the 
count ;  foi'  each  distinct  offence  must  be  charged  by  distinct  counts,  that  they  may 
be  met  by  distinct  pleas.  In  the  case  of  Ikj;  v.  Stocker  (5  Mod.  137.  Salk.  342-371), 
an  indictment  for  that  the  defendant  frabricavit  seu  fabricari  causavit,  a  bill  [125]  of 
loarling  was  held  naught  on  demurrer;  and  the  reason  given  is,  that  an  indictment 
ought  to  be  certain  and  positive.  So  in  Rex  v.  Brcrelon  (8  Mod.  328),  an  indictment 
for  a  libel  publicavit  seu  publicari  causavit,  was  held  ill,  because,  from  its  uncertainty, 
no  proper  defence  could  be  made.  And  to  the  same  point  he  cited  Ke.c  v.  Fliid  (Cas. 
temp.  Hard.  370,  and  1  Sess.  Ca.  307),  Smith  v.  Mall  (2  Roll.  Kep.  202),  Be.r  v.  Sloiu/htoii 
(2  Str.  900),  3  Bac.  Alir.  Indictment,  5.5.0  ;  Hawk.  b.  2,  c.  25,  s.  58 ;  Com.  Dig.  tit. 
Indictment,  G.  3  ;  Daoy  v.  Baknr  (4  Bur.  2i71), — whei'e  it  was  charged,  in  an  action 
on  the  statute  2  Geo.  II.  cap.  24,  that  the  defendant  did  receive  a  gift  or  reward,  and 
the  declaration  was  held  bad  for  want  of  suHicient  certainty  ;  and  the  Court  there 
said,  that  .such  an  objection  was  not  cured  Ijy  verdict,  and  might  be  taken  advantage 
of  in  arrest  of  judgment;  in  that  case,  too,  the  words  of  the  statute,  which  were  in 
the  disjunctive  had  been  adopted  in  the  declaration  ;  Playter's  case  (5  Co.  35) ;  and 
IFvod  v.  Smith  (Cro.  Eliz.  817).  In  all  those  cases,  where  the  alternative  is  objected 
to,  it  still  bears  some  analogy  to  the  offence  charged, — as  of  "  forging  or  causing  to 
he  forged."  In  the  present  instance  it  is  not  so;  for  to  be  "assisting"  in  an  act,  or 
"otherwise  concerned"  in  it,  mean  necessarily,  ex  vi  termini,  very  distinct  things; 
and  whei'e  the  acts  of  offence  are  so,  the}'  cannot  be  blended  in  the  same  count,  which 
would  perplex  and  confu.se  a  defendant  in  tiie  [126]  defence  which  he  should  make. 
That  is  the  result  of  the  case  of  Younij  and  Othms  v.  The  King  (3  T.  K.  98),  where,  in 
overruling  the  objection  that  the  defendant  was  chsirged  with  distinct  ollences  in  the 
same  indictment,  which  was  for  a  misdemeanor,  the  Court  held  that,  in  the  same  count, 
it  would  have  been  bad. 

Then  it  is  clear,  that  the  a.ssisting,  and  being  otherwise  concerned  in  the  unshipping 
smuggled  goods,  are  distinct  ollences,  from  the  words  of  the  act,  taken  in  their  common 
acceptation.  There  are,  besides,  two  cases  in  Bunbury  on  that  point,  which  arose  on 
the  very  statute  now  in  question,  which  shew  that  this  Court  has  so  decided.  The 
first  is,  The  Attorney  General  v.  IV oadi nans  {\im\h.  247) :  that  was  an  information  on  this 
statute,  and  the  evidence  was,  that  sixty  half-anchors  were  run  and  put  into  private 
hou.ses,  and  from  thence  carried  to  the  defendant's  hou.se ;  but  it  did  not  appear  that 
the  defendant  was  present,  cither  at  the  time  of  running  or  renio\ing  the  goods,  but 
he  afterwards  ])aid  the  cobble-men  for  ruiuiing  thom.  Lord  C.  B.  I'engelly  was  of 
opinion,  that  that  was  a  being  concerned  within  the  statute,  if  the  jury  were  of  opinion 
that  the  defendant  cmplo^'cd  the  persons  to  run  tiie  goods  on  his  account,  and  paid 
them  for  that  puipose  ;  for  that  those  words  must  have  a  reasonable  etl'ect  and  import, 
and  must  mean  something  distinct  from  assisting.  In  the  other  {The  Attorney  General 
v.  Lake  {^wuh.  -11)),  al.so,  theotl'ence  laid  in  the  information  [127]  was,  that  the  defen- 
dant was  tempore  exonerationis  opitulator  vel  alitor  particcps  ;  and,  on  the  objection 
being  taken  that  a  iiersonal  presence  was  rcr|nisite,  the  Loid  C.  B.  distinguislicd  the 
case  from  the  authority  cited  ;  for  that,  in  the  principal  case,  tlie  evidence  amounted 
to  proof  of  the  dofcnilant's  Ix-ing  otherwise  <'onc'crned,  within  the  meaning  of  the 
statute,  which  must  intend  sumolhing  fui-thcr  th.in  the  assisting,  or  those  words  would 
be  of  110  signilicalion  at  all. 

Ag;iinsl  the  weight  of  these  authorities,  and  ihe  rules  .and  princi[)lcs  of  pleading, 
the  only  answer  that  is  set  up  is,  that  it  has  been  the  piactice  so  to  lay  the  otlcnce,  — 
an  usage  which  at  farthest  can  go  no  farther  back  than  the  8th  of  Anne,  and  ought 
not  to  be  permitted  to  countervail  the  established  law  of  the  land,  and  to  introduce  in 
practice,  what  is  contrary  to  principle,  that  in  charging  .a  defendant  with  a  stulutjd)lo 
ofTence,  it  may  bo  laid  with  duplicity  and  uncertainty.     In  this  case  too  it  is  more 
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particularly  objectionable  :  for  nothing  could  be  easier  than  to  have  set  forth  in  terms 
the  acts  which  constitute  the  offence,  and,  on  the  present  occasion,  the  evidence  would 
have  admitted  a  verdict  to  have  been  taken  on  the  devenerunt  count. 

Dauncey,  about  to  reply,  was  stopped  hy  the  Court. 

EiCHARDS,  Chief  Baron.  The  Court  are  clearly  of  opinion  that  the  judgment  ought 
not  to  be  .T,r-[128]-rested  in  this  case.  We  do  not  den\'  the  proposition,  that  two 
distinct  offences  cainiot  be  joined  in  the  same  count.  Then  the  question  is,  whether 
there  are  two  distinct  offences  couched  in  these  words  or  not.  The  cases  cited  from 
Bunbury  shew  that  it  was  the  practice  in  this  Court  so  to  la}'  the  offence  as  in  this 
information,  at  that  time,  and  that  these  words  of  the  statute  were  then  considered  as 
constituting  one  single  distinct  offence.  It  seems  to  me,  therefore,  that  the  statute 
merely  contemplated  various  modifications  of  the  same  offence,  differing  perhaps  in  the 
act  done,  the  object  of  it  still  being  the  assistance  aflbrded  ;  but  if  there  were  any 
doubt  about  it,  the  universal  practice  is  the  best  proof  of  what  has  been  the  universal 
opinion.  It  is  impossible  to  say  that  this  judgment  ought  to  be  arrested  on  that 
ground  ;  and,  from  the  case  that  has  been  cited  from  the  minute-book,  the  Court  seem 
to  have  been  heretofore  of  the  same  opinion. 

GR.\H.\jr,  Baron.  There  is  certainly  great  weight  in  the  argument,  that  the  long 
established  practice  of  the  Court  ought  to  be  considered  as  conclusive  of  their  opinion 
as  to  the  intention  of  the  legislature.  It  is  clear  that  it  was  the  practice  in  Lord  Chief 
Baron  Pengelly's  day,  and  he  must  have  come  into  this  Court  about  the  time  of  passing 
the  act.  In  a  subsequent  case,  too,  it  seems  that  the  Court  directed  a  reference  to  be 
made  to  the  Deputy  Kemendjrancer,  to  inquire  of  and  repoit  the  practice,  which  was 
held  to  be  conclusive  ;  and  the  court,  after  taking  time,  discharged  their  order. 

[129]  But  the  plain  sense  of  the  language  satisfies  me  that  there  are  not  two 
distinct  oti'ences  created  by  these  words ;  and  the  same  evidence  would  support  the 
whole.  It  is  quite  otherwise  in  the  cases  and  authorities  which  have  been  cited. 
Evidence  of  robbery  would  not  support  a  count  for  muixler,  and  certainly,  wherever 
the  offences  are  distinct,  so  should  be  the  counts.  In  these  words  the  leading  charge 
is  the  assistance,  and  the  latter  member  of  the  sentence  would  convej'  no  meaning 
without  the  first;  for  "otherwise,"  being  a  word  of  reference  merely,  nuist  have  a 
precedent  term  :  it  alludes  entirely  and  substantially  to  the  different  modes  of  doing 
the  same  thing, — the  various  ways  of  being  concerned  in  rendering  assistance. 

Wood,  Baron,  absent. 

Garrow,  Baron.  If  there  had  been  any  doubt  on  this  case  in  the  Court,  I  should 
have  abstained  from  giving  any  opinion  ;  but  the  rest  of  the  Court  are  so  decidedly  of 
opinion  that  this  information  is  right,  that  I  shall  express  my  entire  concurrence. 

The  only  plausible  ground  of  objection  is,  the  uncertainty  of  the  offence  charged, 
which,  it  is  .said,  might  embarrass  the  defendant  in  pleading;  but  in  this  case  that 
objection  does  not  arise,  because  no  man  can  doubt  that  the  party  must  know  from 
the  language  of  this  charge,  that  the  offence  imputed  is  the  rendering  assistance  in 
some  way  or  other.  That  is  the  substance  of  the  charge.  This  is  very  unlike  the 
case  of  doing  or  causing  to  be  done.  [130]  And  the  case  of  forgery,  which  has 
been  alluded  to,  is  quite  different :  this  is  a  charge  of  being  assisting  in  unshipping 
goods,  which  is  capable  of  much  more  modification  than  forgery,  of  bank  notes  for 
instance,  which  is  merely  the  making  of  the  false  papei'. 

And  independent  of  the  reason  of  the  thing  in  this  case,  on  which  I  have  no  doubt, 
after  the  long  practice,  and  the  discussion  which  took  place  on  the  .same  objection  in 
1789,  the  Court  cannot  now  overturn  the  course  of  precedents. 

Rule  discharged  *. 

*  In  Lord  Raymond's  Reports  t  there  is  a  case  on  the  same  point,  which  was 
decided  in  the  Exchequer  Chamber.  It  was  an  infoi-mation  in  the  Exchequer  for  selling 
live  cattle,  or  causing  them  to  be  sold,  &c.  and  judgment  for  the  informer. 

The  error  assigned  was,  that  the  information  was  uncertain,  because  in  the  dis- 
junctive.    And  Holt,  Chief  Justice,  was  inclined  that  it  was  ill  for  that  reason. 

But,  upon  certificate  by  the  Barons  that  the  course  was  so  in  the  Exche(iuer,  and 
since  the  jury  had  found  the  defendant  guilty  as  to  one,  judgment  was  affirmed. 

The  reporter  in  the  margin  notes,  "  Sed  vide  Dougl.  17i  &  Bl.  810."     The  latter 

t  li'inffjield  v.  Jeffcryu,  vol.  1,  p.  284. 
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[131]  Kex  (in  Aid  of  Parsons)  v.  Fekeday  and  Otiikks.  Moad.ay,  19th  May  1817. 
— Sheritl',  cliiiming  e.xtni  allowjince,  imi.st  apj)!}^  to  tlie  Court,  who  will  refer  it  to 
the  Deputy  Kemembi'ancer  to  ascertain  what  he  i.s  entitled  to. — it  i.s  a  inlc  to 
shew  cause. — If  inefticient  cause  be  shown  against  such  an  application,  nd  the 
Deputy  Henienibrancer  be  attended  to  resist  or  diminish  the  sheriff's  chrm,  he 
is  still  not  entitled  to  the  costs  of  cither  the  application  or  the  reference.  Vide 
ante,  vol.  i.  20.5. 

Owen  (Sir  Wm.)  applied  in  last  Term  on  behalf  of  the  Sheriff  of  Staffordshire,  for 
an  order  to  shew  cause  why  it  should  not  be  referred  to  the  Deputy  Remembrancer 
to  ascertain  whether  any,  and  if  any,  what  allowance,  beyond  the  poundage,  should 
be  paid  by  the  prosecutor  of  this  extent,  for  his  extraordinary  trouble  in  keeping 
possession  of  the  defendant's  goods,  &c.  seized  by  him,  for  a  considerable  length  of 
time,  and,  in  other  respects,  founded  on  the  .'kl  Geo.  I.  cap.  1.5. 

Cause  was  shewn  by  Trollope,  at  the  sittings  ;  when 

The  Court  made  the  I'ule  absolute. 

The  Deputy  Remembrancer  afterwards  reported,  that  a  sum  of  211.  1 3s.  was  due 
to  the  sherifl"for  extra  costs.  The  Court  was  moved  by  Sir  W.  Owen  to  confirm  that 
report,  and  that  the  sheritt'  should  l)e  paid  his  costs  of  the  application  for  the  allow- 
ance, and  of  the  reference  to  the  Deputy  Remembrancer,  which  was  opposed  l)y 
Trollope  :  when  the  matter  being  ordered  to  stand  over,  was  this  day  brought  again 
before  the  Court. 

[132]  For  the  shcrifl'  it  was  contended,  that  the  prosecutor  of  the  extent,  having 
opposed  the  motion  and  attended  the  reference  before  the  Deputy  Remembrancer,  had 
rendered  himself  liable,  and  virtually  engaged  to  pay  the  sheriff's  costs,  (which  l)y  his 
doing  so  had  been  consideral»ly  increased,)  if  the  report  of  the  Deputy  Remembrancer 
should  1)0  in  his  favour. 

On  the  other  side  it  was  submitted,  that  the  Court  could  not  award  the  sherift' 
costs,  and  particularly  as  he  had  claimed  more  than  he  was  reported  to  bo  entitled  to. 

The  report  was  confirmed  ;  but  the  Court  said,  that  they  did  not  consider  them- 
.selves  entitled  to  order  the  costs  to  be  paid  by  the  party  resisting  the  claim,  anil 
refused  that  pait  of  the  motion. 

Rule  ab.solute,  as  to  the  confirming  the  Deputy  Remembiancer's  report  only. 


[133]  Calvkut  v.  Dicnum  and  Otiiriis.  1817. — A  plaintiff  is  allowed  the  vacation 
iif  tlie  tcrTu  in  which  the  decree  is  ])ronounced,  and  the  following  term,  to  draw 
up  t  ho  (h'cicc  ;  liut  not  the  vacation  of  that  term. 

Dauncey,  and  Pepys,  moved,  ])ursuant  to  notice  on  the  part  of  two  of  the  defen- 
dants, that  the  decree  drawn  up  by  the  clerk  in  Court  for  the  said  defendants,  l)earing 
date  the  21st  November  181(1,  might  be  forthwith  passed. 

The  motion  was  oppo.'^ed  by  Lovat,  on  Ijeiialf  of  the  plaintiff ;  who,  he  stated,  had 
served  a  warrant  (dated  24th  April)  to  pass  the  decree,  an<l  delivered  a  copy  to  the 
dcfenilants'  clerk  in  Court,  when  the  defendants'  solicitor  stated  that  he  intended  to 
apply  to  the  Court;  and  therefore  the  De|)uty  Rcmonibrancer  refused  to  sign  the 
decree  until  thi;  motion  should  be  di.s])oscd  of,  otherwise  it  would  have  been  passed 
and  signed  on  the  24th.  Aufl  he  stated  the  |)i-actice  of  the  ollice  of  this  Court  to  be, 
to  allow  a  ])laintilV  one  entire  term,  including  the  vacation  of  that  term,  for  preparing 
his  decree  ;  .-uid  if  it  is  not  then  prepared,  the  defendant  is  at  liberty  in  the  next  term 
to  draw  it  up.      In  the  present  case,  therefore,  he  submitted,  the  plaintiff  was  in  time. 

The  Court,  howevei',  granted  the  motion  :  holding,  that  the  plaintiff  had  one  term 
and  a  vacation  clear  to  draw  up  the  decree  ;  but  that  the  vacation  must  bo  that  of 
the  term  in  which  the  decree  is  pronounced. 


case  so  referred  to  is  dhnuiherUnn  v.  GrecnfuM,  where  the  Court  held,  on  denunrer,  thai 
a  declaration  in  trespass  for  forcing  open,  or  causing  to  be  forced  ojjcn,  clo.seta,  Ac.  wa.s 
sutlicient,  as  one  trespass  was  well  alleged,  which  the  jury  might  ilistinguish  and  give 
damages  for  alone. 

Kx.  Div.  II.  — 14 
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[134]  Biggs  v.  Stewakt.  Siimo  daj'. — This  Court  will  now  order  it  to  be  referred 
to  the  Master  to  compute  principal  aud  interest  on  a  promissory  note  or  bill  of 
exchange,  &c.  (as  is  the  practice  in  the  other  Courts)  on  motion. 

Jones,  D.  F.  had  obtained  a  rule  to  shew  cause  wh}'  it  should  not  be  referred  to 
the  Master,  to  see  what  was  due  for  principal  and  interest  upon  the  promissory  note 
on  which  this  action  had  been  brought,  and  to  tax  the  costs  ;  and  why  the  plaintiff 
should  not  be  at  liberty  to  sign  final  judgment  without  executing  a  writ  of  inquiry  of 
damages  ;  which  was  this  day  made  absolute,  no  cause  being  shewn  *. 

End  of  Easter  Term. 


[135]    Sittings  after  Easter  Term,  57  George  III.    Gray's-Inn  Hall. 
(Coram  Kichards,  Lord  Chief  Baron.) 

Hitchcock  v.  Giddings.  Wednesday,  4th  June  1817. — Where  a  purchaser  buys 
the  interest  of  a  vendor  in  a  remainder  in  fee,  expectant  on  an  estate  t;iil :  if,  at 
the  time  of  the  contract,  the  tenant  in  tail  had  actually  suffered  a  recover}',  of 
which  both  parties  were  ignorant  till  after  the  conveyance  had  been  executed, 
and  an  absolute  bond  given  for  securing  payment  of  the  purchase-money  ; — this 
Court  will  interfere  to  rescind  the  contract,  on  the  equity  that  the  vendor  had  no 
interest  in  the  subject-matter  at  the  time  of  the  sale.  And  that  on  the  ground 
of  mistake,  although  there  has  been  no  fraud  from  knowledge,  or  concealment 
of  the  fact,  on  the  part  of  the  vendor.  — And  they  will  not  only  order  such  a  bond 
to  be  delivered  up  to  be  cancelled,  but  that  all  interest  paid  on  it  shall  be  refunded. 
— Note,  But  the  costs  were  not  allowed  on  either  side  in  such  a  case. 

[S.  C.  Daniell,  1  ;  Wils.  Ex.  Eq.  32.     Discussed,  Clare  v.  Lamb,  1875,  L.  K.  10  C.  P. 
339.     Distinguished,  JoHffe  v.  Baker,  1883,  11  Q.  B.  D.  272.] 

The  plaintiff  by  the  present  bill  sought  to  be  relieved,  on  the  ground  of  fraud, 
against  a  bond  given  by  him  to  the  defendant  for  50001.  as  the  consideration  for  the 
purchase  of  the  defendant's  interest  in  a  remainder  in  the  real  estates  of  Thomas 
Millard,  which  he  had  devised  by  his  will  to  Elizabeth  Millard  and  Ainie  Wrentmore 
for  life  ;  remainder  to  Anne  Wrentmore  Colmer  in  tail,  remainder  to  F.  and  T.  Vowles 
in  fee  ;  and  for  an  injunction  to  [136]  restrain  the  defendant  from  putting  the  bond 
in  suit  in  the  mean  time,  under  the  following  circumstances  : — 

The  defendant,  in  1805,  had  purchased  that  remainder  in  fee,  of  the  persons  then 
entitled  to  it.  In  1810  he  agreed  to  sell  a  moiety  of  his  interest  to  the  plaintiff  for 
50001.  who,  though  apprised  l)y  his  professional  adviser  of  the  possibility  of  the  devisee 
in  tail  suffering  a  recovery,  which  she  might  do,  whereby  the  entail  would  be  barred, 
and  the  remainder  destroyed,  still  insisted  on  his  purchase,  (having  in  the  mean  time 
directed  a  search  to  be  made,  to  assure  himself  that  no  recovery  had  been  suffered,) 
expi'essing  himself  satisfied,  and  that  he  thought  it  w-orth  10,0001.  The  defendant, 
on  the  10th  May  1810,  executed  to  him  a  proper  conveyance  of  his  interest:  and  the 
plaintiff  at  the  same  time  signed  the  bond  in  question. 

In  the  course  of  the  next  month,  the  plaintift's  solicitor  discovered  that  a  recovery 
had  been  duly  suffered  by  Miss  Colmer  in  Easter  Term  1808,  of  which  he  soon  after- 
wards informed  the  plaintiff". 

The  defendant,  by  his  answei',  denied  all  knowledge  of  the  recovery  having  been 
suffered  when  he  executed  the  conveyance ;  and  he  proved  that  the  purchase  had 
originated  with  the  plaintiff",  and  that  he  had  refused  to  sell  him  the  other  moiety  on 
his  request.  The  plaintiff"  had  paid  "2501.  for  interest  on  the  bond  :  whicli  he  now 
prayed  might  be  i-epaid  to  him 

[137]  Fonl)lanque,  and  AVingtield,  for  the  plaintiff',  submitted  that,  if  the  plaintiff' 
were  not  entitled  to  the  relief  sought  by  the  bill,  on  the  ground  of  fraud  ;  he  still  had 
a  right,  on  the  ground  of  mistake,  to  the  interference  of  the  Court,  to  pi'cvent  the 

*  This  motion  is  noticed  here,  because  the  proceeding  which  is  the  object  of  it, 
has  not  heretofore  been  permitted  in  this  Court :  and  it  has  frequently  been  refused, 
as  not  being  warranted  by  the  former  practice 


|! 
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igiioraiicc  of  Ijoth  parties  at  tlic  time  of  this  tiausactioii  from  operating  to  the  prejiulice 
of  either,  where  a  contract  has  not  been  finally  executed.  In  tlie  present  instance  the 
contract  has  never  been  completed,  for  the  purchase  money  is  not  at  this  moment  paid. 
The  security  which  has  been  given  does  not  conclude  the  party,  or  shut  him  out  from 
relief :  on  the  contrary,  it  suspends  the  execution  of  the  contract,  and  keeps  the  whole 
transaction  open  to  let  in  any  equity  which  will  entitle  him  to  claim  the  protection  of 
the  Court.  The  foundation  of  the  plaintift"s  case  is,  that  at  the  time  of  the  purchase 
the  defendant  had  nothing  to  sell. 

Martin,  and  Heys,  for  the  defendant,  contended  that  the  parties  to  a  contract 
completed  on  both  sides,  as  in  this  case,  were  bound  by  the  transaction,  unless  fi-aud 
could  be  shewn,  and  in  the  present  case  it  was  clear  that  there  was  none.  The  parties 
were  certainly  under  a  mistake  ;  but  still,  as  no  fraud  or  unfair  advantage  is  imputable 
to  the  defendant,  the  Court  will  not  interfere  on  that  ground.  If  a  remainder-man, 
whose  interest  is  expectant  on  an  entail,  chuses  to  sell  that  interest  to  a  purchaser, 
who  is  apprised  that  it  is  subject  to  the  contingency  of  a  common  recoveiy  being 
suffered  by  the  tenant  in  tail  before  it  vests  in  possession,  he  may  do  so.  Such  a 
contract  is  mere  matter  [138]  of  speculation  between  the  parties  :  and  if  it  is  not 
shewn  either  by  the  inadequacy  of  price,  (and  here  it  appears  the  plaintiff  himself 
thought  it  worth  double  the  sum  agreed  for,)  oi'  other  circumstances,  that  there  had 
l)een  unfair  dealing,  it  would  be  good,  and  therefoie  ought  not  to  be  disturbed.  The 
plaintiff,  on  the  contrary,  was  anxious  for  the  puichase,  for  he  thought  that  he  had 
the  advantage  of  the  defendant.  He  actually  searched  for  a  recover}',  \vhich  shews 
that  he  knew  of  the  possibility  of  the  existence  of  the  objection  now  taken,  and  there- 
fore, though  he  found  that  none  had  been  actually  suffered  at  that  time  ;  he  must 
have  known  that  it  might  have  been  suffered  the  next  hour;  and  he  made  no  further 
search  till  after  the  contract  was  completed,  and  a  security  given  by  a  bond,  absolute 
for  the  security  of  the  purchase-money  that  ought  to  have  been  paid  at  the  time, 
which  is  tantamount  to  actual  payment.  The  security  was  taken  for  his  ease ;  not  to 
enable  him  to  come  here,  with  such  an  application  as  this :  noi'  was  it  conditioned 
to  l)e  void,  in  case  a  recovery  had  been  suffered.  A  mere  bargain  for  the  sale  of  a 
chance  must  be  taken  subject  to  all  possible  disad\antages,  and  .so  little  was  the 
objectionable  circumstance  known  to  the  defendant,  that  he  refused  to  sell  the  other 
moiety  on  the  same  terms.  That  is  afso  a  strong  argument  to  shew  that  the  plaintiff 
was  well  satisfied  with  his  purchase.  And  as  the  wdiole  transaction  originated  with 
the  plaintiff,  he  cannot  be  entitled  to  come  into  a  Court  of  Equity  to  seek  relief  against 
liis  own  inconsiderate  folly,  if  there  were  any  in  the  speculation,  or  to  have  a  fair 
contract  rescinded  if  it  should  turn  out  to  be  [139]  disadvantageous,  by  which,  if 
worth  any  thing,  he  would  be  a  very  considerable  gainer. 

It  was  then  submitted,  that,  at  all  events,  the  defendant  was  entitled  to  costs. 

Fonblanque,  in  reply,  urged, — that  whatever  contingency  there  was  in  the  bargain, 
it  could  only  arise  fairly  on  the  chance  of  the  tenant  in  tail  siilfeiing  a  recovery  at  any 
time  after  the  purchase  ;  and  whatever  advantage  was  to  be  gained  by  it  could  only 
accrue  in  the  event  of  her  not  doing  so  ;  and  that  tliat,  therefoie,  was  a  strong  reason 
why,  if  the  contingency  diil  not  exist  at  the  time  of  the  bai-gain,  the  conti'act  ought 
not  to  stand,  and  lioth  parties  might  be  put  in  the  same  situation  in  which  they  were 
at  the  time,  without  real  injuiy  to  cither.  He  insisted,  that  a  bond  given  to  secure 
the  payment  of  purchase-money  was  not  a  fni.al  closing  of  the  contract,  and  that 
notwithstanding  all  that  had  been  urged  for  llir  defendant,  this  was  a  proper  case  for 
relief. 

KiCHARDS,  Chief  Baron.  This  is  certainly  a  charge  of  fraud  :  for  it  is,  that  the 
defendant,  having  no  title  to  any  interest  in  these  estates  at  the  time  of  the  contract, 
l)argained  as  if  he  had  ;  .and  tliat  thereby  he  prevailed  on  the  plaintilf  to  give  liim 
this  liond.     That  is,  without  doubt,  what  we  call  a  fr.uid,  in  Coui'ts  of  ICcpn'ty. 

Then  it  is  put,  that  this  transaction  was  an  agreement  for  the  purchase  of  a  mere 
contingency  ;  and  [140]  if  the  Court  saw  that  it  were,  they  might  not  be  disposed  to 
Jissist  the  plaintilf:  for  if  a  man  should  l)e  fof)lish  enough  to  make  a  purchase  of  such 
a  chance,  he  must  perhaps  abide  by  the  conse(|uence  of  his  rashness.  But  the  fact 
was  not  so  here.  Uniler  the  will  of  the  testator,  the  persons  making  title  to  tho 
defendant  had  a  vested  remainder  in  fee  simple,  which  would  have  vested  in  posses- 
sion if  it  had  not  been^in  the  mean  time  barred  by  a  common  recovery.  Both  parties, 
at   the  lime  of  the   contract,   treated    on   the  supposition  that    a    recovery  had  not 
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then  been  suffered.  The  whole  of  the  evidence  shews  that  that  was  the  oliject  in 
contemplation  of  the  purchaser.  If  no  recovery  had  been  then  suffered,  the  defendant 
had  a  remainder  ;  if  there  had,  he  had  no  sort  of  interest  whatever.  But  thej'  agreed 
for  the  sale  of  the  remainder,  subject  to  the  subsequent  possible  contingency  of  there 
being  no  recovery  suffered.  Now,  if  a  person  sell  any  estate,  having  no  interest  in  it 
at  the  time,  and  takes  a  bond  for  securing  the  payment  of  the  purchase-money,  that 
is  certainly  a  fraud,  although  both  parties  should  be  ignorant  of  it  at  the  time ;  and 
that  I  believe  to  have  been  the  case  here.  A  contingency  may  certainly  he  sold  on 
speculation,  but  not  such  as  was  sold  here.  Two  parties  are  not  to  be  allowed  to 
enter  into  an  agreement  to  deceive  each  other.  But  there  was  not  even  a  cotitingency 
sold  here  :  it  was  not  selling  an  interest,  subject  to  a  chance,  for  the  defendant  had  no 
interest  at  all  to  which  a  chance  could  attach. 

[141]  I  must  not  be  told  that  a  Court  of  Equity  cannot  interfere  where  there  is 
no  fraud  shewn.  If  contracting  parties  have  treated  while  under  a  mistake,  that  will 
be  sufficient  ground  for  the  interference  of  a  Court  of  Equity  :  but  in  this  case  there 
is  much  more.  Suppose  I  sell  an  estate  innocently,  which  at  the  time  is  actually 
swept  away  by  a  flood,  without  my  knowledge  of  the  fact ;  am  I  to  be  allowed  to  receive 
50001.  and  interest,  becau.se  the  conveyance  is  executed,  and  a  bond  given  for  that 
sum  as  the  purchase-money,  when,  in  point  of  fact,  I  had  not  an  inch  of  the  land,  so 
sold,  to  sell  ?  That  was  precisely  the  case  with  the  present  defendant ;  and  it  would 
lie  hard,  indeed,  if  a  Court  of  Equity  could  not  interfere  to  relieve  the  purchaser. 

I  am  therefore  clearly  of  opinion,  that  this  bond  must  be  relie^'ed  against.  Bonds 
are  not  conclusive,  as  has  been  said,  though  they  may  be  used  to  shew  that  the  party 
had  acted  deliberately  ;  but  wherever  it  can  be  made  appear  that  they  were  not 
fairly  taken,  or  that  the  money  was  not  satisfactorily  due.  Courts  of  Equity  will 
order  them  to  be  cancelled  :  for  they  will  not  suffer  a  party  to  recover  on  a  bond, 
against  which  a  defendant  has  no  defence  at  law,  although  it  were  given  without 
such  a  consideration  as  would  entitle  the  plaintiff  at  law  to  receive  the  money,  the 
payment  of  which  it  is  given  to  secure.  That  is,  undoubtedly,  the  present  ca.se. 
And  if  more  had  been  done  here, — if  the  money  had  been  paid  into  Court, — the 
defendant  would  not  have  been  permitted  to  take  it  out,  if  the  plaintiff  could  have 
[142]  shewn,  as  he  does  now,  that  at  the  time  of  the  sale  the  defendant  had  no  interest. 
Then  as  to  the  money  which  has  been  already  paid  ; — the  same  equity  which 
attaches  to  the  bond,  must  also  attach  to  the  interest  which  has  been  paid  on  it ; 
for  if  an  application  for  an  injunction  had  been  made  immediately,  it  must  have  been 
granted,  and  then  no  interest  would  have  accrued. 

As  to  the  costs  ; — as  both  parties  have  acted  very  foolishly,  and  are  equally  to 
blame,  I  shall  not  give  costs  on  either  side  ;  although  the  defendant  may  have  been 
wrong  in  resisting  so  reasonable  an  application. 

The   bond  must  be   deli^'ered  up  to  be   cancelled ;   and   the  interest  whicli    has 
been  paid  on  it  liy  the  plaintiff  must  be  refunded  by  the  defendant. 
Decree. 

[143]     (Coram  Richards,  Lord  Chief  Baron.) 

Bennett  r.  Skeffington,  Baronet,  and  Other.s.  Thursday,  5th  June  1817. — 
To  make  out  a  defence  to  a  bill  for  tithes,  of  a  composition  real,  it  is  not  enough 
to  shew  that  the  same  money-payment  has  been  constantly  received  in  satisfac- 
tion of  the  tithes  for  a  considerable  period  before  the  13th  Eliz.  ;  but  evidence 
must  be  given  of  the  existence  of  an  agreement  in  writing,  and  made  between  all 
the  proper  parties  interested. — Nor  will  an  issue  be  granted  on  such  evidence  ; 
or  costs  allowed  to  those  of  the  defendants,  who  are  occupiers. 

This  was  a  bill  filed  by  the  Rector  of  Skeffington,  in  the  county  of  Leicester,  against 
the  defendants,  as  owners  and  occnpiers  of  lands,  &c.  within  the  parish,  for  an  account 
and  payment  of  tithes. 

The  defendants,  by  their  answer,  set  up  the  defence, — that  the  lands  were  covered 
by  a  composition  real  of  iOl.  a  year,  payable  half-yearh',  fi-om  before  the  1.3th  P]liz.  in 
lieu  of  all  tithes. 

That  defence  was,  in  effect,  put  on  this  record,  to  try  the  (|ucstion  of  its  validity 
in  the  present  form ;  the  defendants  having  failed  before,  in  the  case  of   Bennett  v. 
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Am/tf  (Wightw.  324),  in  establishing  a  defence  founded  on  the  same  payment,  which 
they  set  up  as  a  raochis.  On  that  occasion  (as  appears  by  the  report  of  the  case  in 
Wightwiek,)  the  plaintiflf  destroyed  the  presumption  of  the  payment  having  irame- 
morially  existed,  by  shewing  the  origin  of  the  payment  by  evidence  (laid  before  the 
Court  by  the  plaintiff  in  that  suit)  in  a  cause  between  parties  in  the  same  character  as 
these,  and  litigating  the  right  to  tithes  in  the  same  parish,  which  was  brought  to  a 
hearing  in  the  10th  of  Anne,  that  one  hundred  and  fifty  years  before  that  time,  the 
then  rector  [144]  made  an  agreement  with  the  proprietors  of  a  certain  inclosure  for 
a  composition  of  401   a  year,  in  lieu  of  all  tithes. 

The  present  defence  was  proposed  to  be  supported  by  similar  evidence,  and  other 
testimony  of  the  existence  of  the  same  payment  for  so  long  a  period,  and  of  its  having 
been  considered  as  a  composition  I'eal. 

Fonl>lan(|ue,  Martin,  and  Dowdeswell,  for  the  plaintiff,  contended,  that  unless  the 
defendants  could  carry  their  case  further,  and  shew  that  such  payment  had  been  agreed 
on  as  a  composition  real,  by  giving  in  evidence  at  least  some  traces  of  the  existence 
of  such  a  deed,  that,  although  on  the  former  occasion  (Bennett  v.  Xcalc)  the  Court  did 
not  actually  decide  the  cause  on  the  question  of  the  defence  of  a  composition  I'eal,  yet, 
from  what  fell  from  the  bench  in  the  course  of  their  delivering  judgment,  it  was  to 
be  collected  that  that  defence  was  untenable  on  such  evidence. 

[Richards,  Chief  Baron.     That  proposition  is  too  clear  for  argument] 

Danncey,  and  Boteler,  for'  the  defendants,  distiirguished  the  defence  set  irp  irr  the 
case  of  Bennett  v.  Neale,  which  was  a  modus,  from  the  present,  which  was  a  composition 
r-eal.  They  submitted,  that  the  Cour-t  had,  orr  that  occasioir,  expr-essly  guarxled  agaiirst 
being  corrsidcrcd  as  havirrg  decided  the  qirestion  of  the  validity  of  the  defence  of  a 
[145]  composition  r-cal,  and  had  contirred  themselves  errtir-ely  to  the  question  of — 
whether-  the  payment  could  be  set  up  as  a  modus, — which  they  held  it  could  not,  on 
the  very  grxjurrd  on  which  it  is  rrow  coirtended  that  it  is  a  good  composition  r-eal ; 
iramely,  that  the  origin  of  the  payment  was  proved  to  have  been  arr  agreenrerrt  for-  a 
composition  befor'e  the  l.jth  I']hV,.  'I'hat  being  admitted,  it  must  lie  rrow  piesurrred  to 
have  had  all  the  necessary  requisites  wlii(-h  go  to  eflcctrratc  such  arr  agr-eemerrt,  althotrgh 
the  deed  carrrrot  rrow  be  produced,  or  arry  eviderrce  giverr  of  its  specific  conterrts. 

At  all  events,  the  defeirdant  will  have  laid  suflicient  befor-c  the  Court  to  irrduce 
them  to  grarrt  him  an  issue,  to  try  the  irature  of  a  payment  which  has  existed  for  more 
tharr  thi'ce  hurrdred  years. 

[Boteler-  proceedirrg  to  read  the  answer  in  Bennett  v.  Neale,  as  evidence  irr  this  .sirit, 
it  was  objected  by  Foirblarrcpre,  that  orrly  .so  much  of  it  could  be  read  as  would  be 
necessar-y  to  irrtr-oduce  the  depositiorrs  of  the  witrresses  irr  that  cause  as  to  the  payment 
of  401.  a  year-.     And  the  Cour-t  so  corrtirred  it.] 

i-iiCMARD.S,  Chief  Bar-orr.  It  is  impossible  to  carry  this  case  far-  enough  orr  the  part 
of  the  deferrdarrts,  by  the  evidcirce  pr-oposed  to  be  read.  It  amoirrrts  only  to  oral 
testimony  of  a  parol  agreement ;  and  everr  that  is  not  sbited  to  have  liecrr  nrade  bet weerr 
all  tire  necessar-y  par-ties.  It  is  said  to  have  beerr  arr  agr-eemerrt  betwcerr  the  r-ector- 
and  parishiorrers  [146]  orrly.  The  patr-orr  aird  ordirrary  are  not  merrtiorrcd  ;  so  that  it 
was  mer'ely  persorral,  for  any  thirrg  that  appear's. 

But  the  broad  grourrd  orr  wirich  I  proceed  is,  that  Iher-e  is  rro  eviderrce  oH'cred  of 
any  agr-eemerrt  irr  wr-itirrg  havirrg  over  existed.  Nothirrg  more  is  shewn  than  the 
commcrrcement  of  this  arrcicrrt  jraymerrt,  irr  poirrt  of  time,  arrd  that  it  originated  irr  an 
agrecmcrrt  which  might  have  beerr  ]>y  par-ol.  Such  eviderrce  will  rrot  srrp|)or-t  the 
dcferrcc  of  a  corrrpositiorr  real.     There  mirst  ther-efore  be  a 

I)ecr-ee  for-  the  plairrtill',  with  costs,  (except  as  to  Sketlinglon  air<l  another-,  the 
liirrdlords  of  the  occupiers.) 

Krrd  of  Sittings  after  Easter  Ter-m. 
[147]     KuroiiT.s  uk  Ca.sios  AmaKn  .and  DKri-noiiMoi)  in  inn  Cut  iti  (ii-  M\i-iii:c,ir  kh, 

.\N1)    KXCHEQUEl;    C'llAMI'.Ell.      TUINITV    TeRM,    57    trlCOIUil':    III. 

Dally  v.  Catchlowe.  Fi-iday,  Gth  Jnire  1817.— The  Court  will  coirtinue  arr  injuire- 
tiorr  granted  to  i-eatrain  a  defeirdant  fr-om  proceedirrg  at  law,  to  uirfoice  ])ayineiit 
of  a  promissory  rrote  given  to  the  deferrdarrt's  testator-,  orr  the  gr-ouird  that  that 


422  THE   KING   V.  HORTON  4  PRICE,  U«. 

testator  had  aijreecl  to  iiccept  an  anmiitv  in  satisfaction  of  it,  and  had  received 
part  of  that  annuity  on  account ;  although  nothing  more  conclusive  had  been 
done  by  the  parties,  and  no  bond  or  other  security  given  to  the  grantee,  and  the 
whole  remained  executory. — But  they  will  impose  on  the  party  enjoining  the 
action  the  terms  of  bringing  the  money  into  court. 

Roupell  moved  to  make  absolute  the  order  nisi  for  dissolving  the  injunction 
obtained  in  thi.s  cause  on  the  merits. 

[148]  The  plaintiff  had  filed  the  bill  to  restrain  the  defendant  (an  executrix)  from 
proceeding  in  an  action  at  law  commenced  against  him  for  the  sum  of  1001.  on  his 
pi'oniis.sory  note,  given  to  the  defendant's  testatrix,  and  that  it  might  be  delivered  up. 
The  bill  stated  that  the  plaintifT  having  1001.  the  property  of  the  defendant's  testatrix, 
in  his  hands,  had  gi\en  her  the  note,  to  secure  that  sum  to  her,  with  interest ;  that 
she  and  the  plaintiff'  afterwarfls  treated  and  agreed  together,  through  the  medium  of 
one  Col)by,  her  agent  in  the  business,  that  the  plaintiff  should  gi-ant  her  an  annuity 
of  211.  ayear  for  her  life,  in  consideration  of  the  1001.  ;  that  after  such  agreement  had 
been  made,  and  part  of  the  said  money  had  become  due,  she  had  requested  and 
received  from  plaiutift'  the  sum  of  21.  on  account  of  the  said  annuity,  for  which  she  had 
given  him  a  receipt,  as  for  so  much  money  received  in  part  of  the  annuity  so  agreed 
to  be  granted  by  him  to  her,  and  to  be  secured  by  his  bond,  and  subsequent!}' another 
sum  of  21.,  giving  a  similar  receipt ;  and  that  she  soon  afterwards  died. 

The  answer  stated,  that  the  testatrix  was  very  aged  and  infirm ;  that  if  she  had 
received  any  money  from  the  plaintiff,  it  must  have  been  on  account  of  interest  due 
on  the  note  ;  and  that,  if  she  had  signed  or  put  lier  mark  to  any  such  receipts,  it  nuist 
have  been  in  ignorance  of  their  tenor  and  contents ;  and  that  no  bond  was  ever 
executed  for  securing  the  alleged  annuity,  nor  was  the  treat}',  if  any,  ever  completed, 
cither  with  the  testatrix,  or  any  person  on  her  behalf. 

[149]  It  was  submitted,  that  the  plaintitt  was  not  entitled  to  the  equitable  interfer- 
ence of  the  Court  in  a  case  where  the  agreement,  such  as  this  was,  was  hitherto 
incomplete,  and  merely  executory.  This  was  a  case  very  distinguishable  from  JilvrUmcr 
V.  Capper  (1  Bro.  Ch.  Ca.  156),  and  Jackson  v.  Lever  (3  ib.  605) :  because  here  all  was 
as  yet  in  treaty,  and  not  even  reduced  into  writing,  and  nothing  conclusive  or  binding 
had  been  done ;  for  no  bond  had  been  given,  whereas  some  such  instrument  should 
not  only  have  been  executed  but  enrolled  ;  or  if  what  had  been  done  were  sufficient, 
that  would  then  be  a  good  defence  at  law.  Quacanque  via,  therefore  the  plaintifi'  had 
no  equity  ;  and  if  this  sort  of  executory  agreement  were  sufficient  ground  for  such 
an  application  as  the  present,  the  annuity  acts,  and  all  the  formalities  so  strictly 
required  by  them,  would  be  frustrated  by  being  in  all  cases  lialile  to  be  evaded  by 
equitable  construction  of  such  tran.sactions  as  these,  and  the  admitting  in  evidence 
such  receipts  as  were  tendered  to  attect  the  testatrix,  who  might  herself,  if  living  still, 
have  enforced  payment  of  the  note. 

Newland,  contra,  contended  that  the  agreement  being  merely  executory,  and 
nothing  effective  having  been  done  under  it,  the  plaintiff  had  no  means  of  defending 
himself  at  law,  whereas  the  ti'ansaction  had  gone  far  enough  between  the  parties  to 
entitle  him  to  the  interference  of  the  Court  on  the  equity  of  his  case,  as  supplied  by 
the  cii'cumstances  brought  forward  in  the  bill,  and  not  negatived  by  the  owner. 

[150]  The  Court,  after  expressing  some  doubt,  ordered  the  injunction  to  be  con- 
tinued, on  the  terms  of  the  plaintiff'  bringing  the  money  into  court. 

Order  nisi  discharged. 

The  King  r.  Horton.  Saturday,  7th  June  1817. — Rules  at  Nisi  prius  by  the  Lord 
Chief  Baron,  that  a  person  having  entered  into  a  bond,  with  sureties  to  the 
Crown,  is  not  an  admissible  witness  in  a  scire  facias  against  the  surety,  to  prove 
that  he  had  not  broken  the  condition. — Sed  quere  1  (the  principal  having  been 
released  by  the  surety). 

Jervis  obtained  a  rule  to  shew  cause  why  the  verdict  which  had  been  given  for  the 
Crown  in  this  case,  at  the  last  sittings  for  Westminster,  should  not  be  entered  for  the 
defendant,  or  a  new  trial  had.  The  proceedings  were  by  scire  facias,  on  a  bond 
entered  into  by  the  defendant  to  the  Crown,  under  the  3Sth  Geo.  III.  ch.  89,  as  surety 
for  one  Garrett,  a  fish-curer,  conditioned,  that  if  the  salt,  which  he  should  receive 
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free  of  duty,  shall  be  really  and  truly  employed,  spent  and  consumed  in  curing  and 
preserving  fish,  or  delivered  to  some  other  fish-curer  or  fish-curers,  for  the  purpose 
of  curing  and  preserving  fish,  and  if  no  such  salt  shall  be  employed,  used  or  disposed 
of  in  any  other  manner  or  way  ;  and  also,  if  Garrett  should  yearly  deliver  to  the 
proper  oflicer  of  Excise  whose  duty  it  shall  be  to  receive  the  same,  a  true  and  particulai' 
account  specifying  the  exact  and  true  quantity  of  salt  which  he  shall  have  had  or 
received  in  his  custody,  free  of  duty,  then  the  bond  to  be  void. 

In  the  I'cplieation  several  breaches  were  assigned,  [151]  stating  that  Garrett  had 
received  into  his  custody  and  possession,  free  of  duty,  two  thousand  bushels  of  salt, 
for  the  purpose  of  preserving  and  curing  fish,  and  that  the  said  salt  was  not,  nor  was 
any  part  thereof  realh^  and  truly  employed,  spent  or  consumed  in  curing  or  preserving 
fish,  or  delivered  over  to  any  other  fish-curer  or  fish-ouiers  for  consuming  part  of  such 
salt  in  another  manner  than,  &c. — and  for  delivering  part  over  to  certain  persons  by 
name,  not  being,  &(:. — On  which,  is.suc  was  joined. 

It  was  pioved  at  the  trial  that  some  of  the  salt  had  been  delivered  over  by  Garrett, 
to  one  Hacker,  a  gi-ocei',  and  to  destroy  that  case  Garrett  himself  was  called  by  the 
defendant,  Ijy  whom  he  had  previously  been  duly  released  from  any  right  which  the 
defendant  might  have  to  recover  against  him  the  amount  of  the  verdict  which  should 
be  found  for  the  Crown  in  the  present  case,  to  prove  that  he  had  duly  accounted  for 
all  his  duty-free  fishery  salt. 

The  counsel  for  the  Crown  objected  to  this  man's  e\'idence,  on  the  ground  of  his 
being  directly  interested  in  the  result  of  the  trial,  as  he  was  the  principal  in  the  bond 
on  which  the  defendant  was  proceeded  against,  as  his  surety,  and  on  which  he  himself 
might  still  be  sued.  They  also  submitted,  that  a  verdict  in  the  present  case  for  the 
defendant  might  be  used  in  evidence  in  a  similar  proceeding  against  the  proposed 
witness,  and  that  therefore  [152]  he  could  not  be  admissible  unless  released  by  the 
Crown  as  well  as  by  the  defendant. 

To  that  it  was  answered,  that  the  i-elease  of  the  defendant  removed  the  objection 
of  interest,  in  the  result  of  the  present  ti-ial ;  and  that  a  verdict  for  the  defendant,  in 
this  case,  would  be  res  inter  alios  acta,  and  would  not  be  used  in  any  proceeding  by 
the  Crown  against  Garrett  ;  and  the  case  of  J!ci>f.  v.  Baker  (.3  T.  R.  27),  was  cited  to 
the  point ;  that  Garrett  having  been  released  by  Ilorton,  had  no  interest  in  the  result 
of  this  cause,  and  was  therefore  a  competent  witness  for  the  defendant ;  but  the  Lord 
Chief  Baron,  after  some  consideration,  rejected  the  witness. 

Jcrvis  now  moved  to  enter  the  veiclict  for  the  defendant,  or  that  there  might  be 
a  new  trial,  on  the  ground  of  the  testimony  of  that  witness  having  been  rejected. 

The  case  of  Bf-ni  v.  Baker  was  again  cited,  and  relied  on  as  an  authority  directly 
bearing  on  the  present,  where  one  underwi'iter  on  a  policy  was  admitted  a  witness  in 
favour  of  other  persons  who  had  subscribed  to  the  same  policy  ;  and  that,  because 
being  released,  he  had  no  manner  of  interest  in  the  cause.  For  the  same  reason, 
therefore,  a  pritici[)al  in  a  lioncl  may  be  called  to  prove  the  condition  performed  in 
favour  of  his  surety,  liy  whom  he  has  been  previously  relea.scd,  whereby  all  [153]  right 
of  action  over  against  him  is  extinguished?  The  case  ol  Birl  v.  Kershuv  (2  Kast,  4()0), 
was  also  cited,  as  all'ording  another  instaTice  somewhat  analogous,  in  the  decision  that 
an  indorser  of  a  note  is  a  competent  witness  in  an  action  against  the  drawer,  to  prove 
that  ho  (the  itidor.scr)  had  satisfied  that  note,  having  received  money  from  the  drawer 
for  that  purpose.  And  if  it  should  bo  contended  that  that  point  has  been  otherwise 
ruled  in  the  case  of  Jones  v.  Brooke  (4  Taunt.  Kil),  the  circumstance  of  there  having 
been  no  release  given  in  that  case  would  completely  distinguish  it  from  this. 

The  rule  is,  that  the  sort  of  interest  which  exclu<les  a  witness  nuist  be  certain, 
direct,  and  immediate,  in  the  event  of  tiie  suit;  for  whatever  contingent  or  collateral 
benefit  may  result  to  the  wimess  from  a  verdict  obtained  on  his  testimony,  it  can  only 
afl'cct  his  credit,  and  allnrds  no  ground  for  rejecting  his  evidence  altog(!ther. 

Then  adverting  to  the  jjrincipal  objection  taken  to  the  witness  at  the  trial,  thai  liy 
defeating  this  proceeding  against  the  defendant  he  would  be  furnisliing  matter  of 
proof  for  himself  in  anv  future  proceeding  against  himself  l)y  the  otliccr.s  of  the  Crown 
on  the  same  bond  ;  it  was  submitted  that  thiit  was  not  so ;  for  as  the  record  of  a 
verdict  recovered  by  the  defentlant,  could  not  l)c  used  in  evidence  by  the  witness  in 
any  proceeding  against  himself,  he  was  not  furthering  his  own  ease  by  [154]  giving 
his  testimony  in  favour  of  the  defendant  ;  for  it  would,  in  such  a  case,  be  res  inter 
alios  acta. 
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Oil  that  point,  a  c;ise  of  Hart  v.  M'Namam  and  Another'''^  ;  was  mentioned,  as  one 
in  which  the  Chief  Justice  of  the  Common  Pleas  had  very  recently  so  held  at  Guildhall. 
That  objection  being  removed,  there  remains  no  reason  why  the  evidence  should  not 
have  been  received,  leaving  it  to  the  jury  to  give  what  credit  to  the  witness  they 
might  think  his  testimony,  as  aft'ected  by  the  situation  in  which  he  stood,  deserved. 

Rule  granted. 

The  rule  was  afterwards  discharged  without  argument,  no  one  appearing  on  the 
part  of  the  [155]  defendant  to  support  it:  but  the  Lord  Chief  Baron  intimated,  that 
he  had  not  as  yet  been  able  to  discover  any  ground  for  altering  the  opinion  which  he 
had  formed  at  the  trial. 

Memorandum.     Tuesday,  10th  June  1817. 

The  Court  desired  that  it  might  be  understood  that  the  rule  of  Easter  Term, 
56  Geo.  III.  respecting  the  order  of  motions  for  justification  of  bail  *''  would  in  future 
be  peremptorily  enforced  ;  and  they  announced,  that  as  very  much  inconvenience  had 
been  experienced  by  the  desultory  manner  in  which  such  motions  had  hitherto  been 
made,  they  would  not  henceforth  admit  bail  to  justify,  unless  the  justification  were 
moved,  in  conformity  with  that  order,  at  the  sitting  of  the  Court. 


[156]    In  the  Exchequer  Chamber.    [Coram  Richards,  Lord  Chief  Baron.] 

Williams,  Clerk,  r.  Price  and  Others,  and  the  Dean  and  Chapter  of  Win- 
chester AND  Another.  Tuesday,  10th  June  1817. — The  word  "gardens" 
ill  an  endowment  will  not  give  a  vicar  the  tithe  of  articles  of  modern  introduc- 
tion, although  they  might  have  been  originally  usually  grown  only  in  gardens. — 
So  also  the  word  curtilage. — "Alteragium"  is  a  word  explicable  only  by  the 
usage  shewn  to  have  been  e.stal)lished  under  it. — Usage  is  the  broad  ground  of 
])resumption  in  favour  of  the  vicar's  endowment,  and  if  there  be  an  endowment 
in  proof,  expressing  of  what  tithes  his  vicarage  shall  be  endowed,  if  any  tithes 
received  by  the  vicar  be  not  among  them,  a  subsequent  endowment  will  be  pre- 
sumed. Vide  Cunliffe  v.  Taylor,  ante,  vol.  ii.  p.  329. — A  rector  is  entitled  to  an 
issue  as  matter  of  right  in  cases  where  he  sues  only. — A  rector  ought  not  to  be 
made  a  defendant  in  a  vicar's  suit,  for  an  account  of  small  tithes  charged  to  be 
withheld  by  occupiers,  on  a  claim  by  the  rector. 

The  plaintiff  filed  this  bill  as  vicar  of  Romsey,  Hants,  against  the  defendants, 
occupiers  of  lands  in  the  parish,  and  the  impropriate  rector,  for  an  account  of  small 
tithes. 

The  subject  of  his  claim  was,  the  tithe  of  turnips  and  potatoes  of  field  produce  *S 
as  being  included  within  the  terms  of  his  endowment,  under  some  or  other  of  the 
following  words:  "gardens,  curtilages,  and  ofl'erings  and  oblatii.ns  at  the  altar  of 
St.  Lawrence."--^  The  endowment  of  1322  (which  was  read)  was  special,  giving  the 
vicar  tithe  of  flax,  hemp,  apples,  pigs,  geese,  cows,  milk,  cheese,  calves,  puUen,  honey, 
pigeons,  [157]  handicraft  trades,  gardens,  curtilages,  eggs,  and  also  confessions,  funerals, 
and  legacies  given  by  the  dead,  except  only  the  legacies  and  heriots  given  to  the 

*i  Hart  ami  Another  v.  M'Namara  ami  Another. 
[Tried  before  Gibbs,  Chief  Justice,  in  London,  Sittings  after  Easter  Term  1817.] 

That  was  an  action  for  the  price  of  rum  sold  by  plaintifl'.  The  defence  was,  that 
the  rum  was  adulterated.  To  prove  the  adulteration,  the  record  of  condemnation  of 
the  rum  was  offered  in  evidence ;  and  to  connect  the  plaintiffs  with  the  cause  of 
condemnation,  a  record  was  oflered  in  evidence  of  proceedings  by  the  Crown  against 
the  defendant  for  penalties,  in  which  defendant  was  convicted, 

Gibbs,  Chief  Justice,  held  that  the  record  of  condemnation  was  admissible,  being 
in  rem,  but  he  refused  to  admit  the  record  of  conviction  for  jienalties,  stating  that,  as 
it  was  in  personam,  it  was  not  evidence  in  any  case  where  the  parties  were  different. 

*-  Vide  ante,  vol.  ii.  p.  327. 

■■'  Vide  Kcnuicot  v.  Watson,  ante,  vol.  ii.  p.  250. 
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chancel  and  building.s  of  the  same  prcbendal  chiircli,  and  al.so  all  that  portion  of  titlio 
ha}',  viz.  two  cart-loads  of  hay  out  of  the  meadow  called  .Small  Mead,  and  also  all 
oft'erings  and  oblations  at  the  altar  of  St.  Lawrence,  oi'  any  where  else  in  the  same 
church. 

[The  cause  came  on  upon  admissions,  and  it  was  admitted  that  the  vicar  had  for 
upwards  of  50  years  rocci\ed  money  payments  in  lieu  of  tithe  of  hops,  and  had  also 
received  money  payments  for  several  years,  in  lieu  of  tithe  of  potatoes  grown  in 
fields ;  thus  establishing  perception  of  other  tithes  than  were  enumerated  in  the 
endowment.] 

The  defence  set  up  by  the  answers  was,  in  substance,  that  the  impropriate  rectors 
were  entitled  to  the  tithes  of  young  trees  and  shrubs  growing  in  nursery  grounds,  of 
ozier  or  withy  lieds,  hops,  turnips,  seeds,  clover,  and  other  grass  seeds  gi-owing  in 
fields,  and  to  the  tithes  of  potatoes  and  turnips  growing  in  fields. 

The  defendants  denied  that  the  vicars  had  ever  been  in  receipt  of  all  small  tithes, 
but  admitted  perception  of  some  small  tithes  in  part. 

5th  June. — ^Martin  and  Wray,  for  the  plaintiffs,  submitted  that  the  words  of  the 
endowment  were  sutliciently  comprehensive  to  give  the  vicar  all  small  tithes,  or  [158] 
at  least  that  they  were  equivalent  to  a  general  endowment  of  pulse,  and  all  articles  of 
garden  produce,  wherever  grown  and  in  whatever  quantity  ;  and  for  that  they  cited 
the  dictum  of  Lord  Hardwicke,  in  Smith  v.  JVyatt  (2  Atk.  364),  and  Burn's  Ecclesiastical 
Law  (vol.  iii.  409).  If,  however,  the  endowment  of  gardens  should  fall  short  of  an 
endowment  of  all  garden-stuff'  properly  so  called,  the  word,  curtilages — a  word  of  more 
extensive  signification  (meaning  fields  adjoining  the  dwelling-house)— had  been  intro- 
duced into  the  endowment,  which  would  supply  that  deficiency  ;  and  the  import  given 
to  that  word  in  Cowell's  Interpretei',  supports  that  suggestion.  The  word  "  alteragium  " 
also  may  be  called  in  aid  of  the  proposition  ;  for  although  it  might  have  originally 
meant  only  oft'ei'ings  made  by  the  comniiniicant  in  consideration  of  altar  duties,  it  has 
been  held  to  covei'  various  species  of  small  tithes.  Whenever  any  titheable  article  is 
given,  all  things  ejusdem  generis  follow  it:  and  they  contended,  that  such  a  liberal 
construction  of  those  words  in  this  endowment  was  borne  out  by  the  usage  in  evidence 
in  this  suit. 

Daunccy  and  Newland,  for  the  defendants,  relied  on  the  common-law  right  of  the 
rector,  which,  they  insisted,  was  not  infringed  or  diminished  by  any  of  the  terms  used 
in  the  present  endowment.  The  word  "gardens"  can  only  give  the  tithe  of  things 
grown  ill  gardens  as  gardens,  and  the  same  may  be  said  of  curtilages,  whate\er  may 
be  the  meaning  of  that  [159]  word  ;  and  so  of  offei-ings  at  the  altar.  As  to  the  usage, 
the  perce|)tion  of  the  articles  in  dispute,  which  had  been  oH'cred  in  proof  of  it,  was  of 
very  confined  extent  and  recent  date,  and  such  as  was  most  likely  to  have  been  had 
behind  the  back  of  the  i-ector,  and  therefore  cannot  prejudice  his  claim. 
Cm:  adv.  vult. 

RiCli.viuis,  Chief  liaron,  now  gave  judgment.  On  consideration  of  this  case,  there 
must  clearly  be  a  decree  against  the  defendant ;  for  he  admits  that  some  indefinite 
titheable  matters  have  been  rightfully  received  by  the  plaintiff' as  vicar.  Now,  if  those 
tithes  were  not  mentioned  in  the  original  endowment,  we  must  presume,  from  such  per- 
ception having  been  acquiesced  in,  that  there  must  have  been  a  subsequent  endowment 
of  tho,se  articles.  But  1  am  not  of  opim'on  that  the  word  "  gardens  "  would  of  itself 
carry  garden-stuff,  or  things  originally  gi-own  in  gardens,  if  grown  elsewhere  :  and  the 
same  may  be  said  of  the  word  "  cuitilagc."  As  to  the  jjrecise  meaning  of  the  other 
word  "alteragium,"  it  cannot  at  this  time  be  exactly  defined,  and  we  know  not  with 
any  degree  of  certainty  what  it  means  ;  and  therefoi'e  we  must  have  recourse  to  (he 
safest  criterion,  which  is  the  usa^ie  in  each  particnlai-  instance. 

Now  the  short  groinid  on  which  I  decide  this  case,  whatever  may  be  my  o[)iuion 
of  the  construction  of  the  terms  (jf  this  endowment,  is  the  usage  ;  for  on  evidence  of 
usage  the  construction  of  endowments  must  often  dc])end  ;  and  the  Court  is  bound  to 
presuine,  where  u.sage  is  pioved,  that  such  usage  [160]  is  founded  on  some  subsequent 
endowment.  That  is  the  rule  of  law  and  the  practice  in  those  eases.  I  h;id  at  one 
time  doubted  whether  I  should  not  give  the  rector  an  issue,  but  there  certainly  must 
be  a  decree  against  him. 

The  evidence  of  usage  calls  for  a  decree  against  him  ;  for  the  vicar  i.s  proved  to  have 
had  perception  of  the  small  tithes  now  claimed,  while  on  the  other  hand  there  is  no 
countervailing  evidence  of  any  such  perception  by  the  rector.     If  I  were  on  a  jm-y,  I 
Kx.  Div.  11.— 14* 
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should  feci  niysolf  buiiud  to  decide  in  favour  of  the  viear  ;  and  I  am  equally  buuud 
by  my  oath  to  do  so  on  the  evidence  laid  before  me  as  Judge  in  a  court  of  equity. 

Account  decreed. 

It  was  then  submitted,  on  the  authority  of  Ganums  v.  Barnan],  that  the  rector  was 
in  all  events  entitled  to  an  issue  ;  but  by 

The  Lokd  Chief  Baron. — That  is  only  where  ie  sues  ;  and  in  point  of  practice  the 
rectors  ought  not  to  have  been  made  a  defendant  party  in  this  suit,  nor  could  I  make 
any  decree  against  them.  Therefore  the  bill  must  be  dismissed  as  to  them  ;  but  (it  being 
suggested  that  the  adverse  claim  set  up  by  the  rectors  made  it  necessary  to  include 
them  in  the  suit)  let  it  be  without  costs. 

[161]    In  the  Exchequer  Chamber.     [Coram  Kichards,  Lord  Chief  Baron.] 

Hamil  and  Others  v.  Stoke.s  and  Others  Tuesday,  June  10,  1817.— In  a  case — 
where  an  attorney  has  prevailed  on  a  young  man,  about  to  be  admitted,  to  become 
his  partner  in  business  for  a  certain  term,  and  to  pa}^  him,  as  a  consideration,  a  con- 
siderable sum  of  money,  a  part  to  be  paid  on  the  execution  of  the  articles,  and  the 
i-emainder  by  yearly  instalments — if  during  the  term  the  attorney  sue  out,  in  char- 
acter of  petitioning  creditor,  a  commission  of  bankruptcy  against  the  person  so 
having  become  his  partner,  whereby,  on  his  being  declared  bankrupt,  the  partnership 
is  necessarih"  dissolved  : — The  Court  will  not  only  not  permit  him  to  sue  for  the 
instalments  acciiiing  due  afterwards,  but  will  oi-der  him  to  refund  the  money 
already  received  by  him  in  consideration  of  the  partnership,  except  as  far  as  shall 
be  commensurate  with  the  period  of  the  actual  duration  of  the  partnership. — So, 
also,  if  the  attorney  has  himself  since  become  bankrupt,  and  assignees  chosen. — 
Nor  will  the  Court  allow  a  bona  fide  creditor,  to  whom  the  bond  to  pay  the  instal- 
ments has  been  assigned  as  a  security  for  his  debt,  to  put  it  in  suit,  because  all 
equities  follow  the  bond  in  such  hands,  and  they  will  order  the  bond  to  be 
delivered  up  to  be  cancelled. — In  such  a  case,  the  Lord  Chief  Baron  allowed  the 
plaintirt' costs,  and  refused  them  to  all  the  parties  actually  defending  the  suit. 

The  plaintiffs  in  this  case  were,  Hamil  (a  bankrupt),  Roberts  (his  surety  in  a  bond, 
which  was  the  subject  mattei-  of  the  present  suit),  and  Browne  and  Jane  (the  assignees 
of  Hamil  under  his  commission). 

The  defendants  were,  Stokes  (also  a  bankrupt,)  Biss,  and  Longraore,  (the  original 
assignees  under  his  commission) ;  Price  (a  creditor  of  Stokes,  and  assignee  of  the  bond 
in  question,  for  securing  his  own  debt,)  and  Eossiter  and  Baker  (the  acting  assignees 
under  Stokes's  commission). 

The  bill  and  answers  stated  and  admitted  the  following  facts  : — That  in  January 
1808,  Stokes  proposed  to,  and  agreed  with  Hamil,  a  young  man  [162]  about  to  be,  but 
not  then  admitted  an  attorney,  that  he  should  become  his  partner  in  his  profession  of 
a  solicitor  and  attorney,  for  a  term  of  five  years,  in  consideration  of  which,  Hamil  agreed 
to  pay  Stokes  10-501.  ;  .3001.  to  be  paid  down,  and  the  remainder  by  3' early  instalments 
of  1001.  with  interest  and  to  be  secured  by  the  joint  bond  of  Hamil  and  plaintiff  Roberts. 
Articles  were  executed  between  them  accordingly,  and  Hamil  procured  himself  to  be 
admitted  an  attorney  on  the  -1th  May  1808,  from  which  time  the  partnership  commenced. 
On  the  1st  January  1809,  Hamil  paid  Stokes  the  first  instalment.  On  the  'l\th.  June 
following,  Stoke.s  issued  a  commission  of  bankrupt  against  Hamil  (Stokes  himself  being 
the  petitioning  creditor)  for  a  debt  of  1881.  Gs.  7d.  under  which  he  was  declared 
bankrupt,  and  the  other  plaintift's  were  chosen  assignees  of  his  estate  and  effects,  and 
the  partnership  was  in  consequence  dissolved.  Price,  to  whom  the  bond  had  been 
assigned,  had  commenced  an  action  on  the  bond,  in  the  name  of  Stokes,  for  the 
remaining  instalments.  Stokes  was  soon  afterwards  himself  declared  a  bankrupt — the 
assignees  under  his  commission  had  been  removed,  and  the  defendants,  Rossiter  and 
Baker,  appointed  in  their  stead. 

The  plaintifl's,  therefore,  prayed  that  the  defendants,  Rossiter  and  Baker,  the  new 
assignees,  should  be  decreed  to  deliver.up  the  said  bond  to  be  cancelled,  and  to  pay  back 
the  said  sums  of  .5001.  and  1001.  with  interest, — that  the  plaintiffs  might  be  admitted 
creditors,  under  the  omission  of  [163]  bankruptcy  issued  against  Stokes,  for  the  said 
sums,  making  such  abatement  as  ought  to  be  made  therefrom,  and  for  an  injunction 
as  to  Price's  action  at  law. 
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Daiiiieey  and  Wyatt,  for  tlio  plaintitis,  submitted  that  as  Stokes  had  himself  put 
an  entl  to  tliu  paitnurship  by  his  own  act,  lie  had  no  right  to  retain  the  consideiati<jn 
of  that  agreement,  of  the  benefit  of  which  he  had  thereby  deprived  the  plaintitis.  By 
making  the  partncia  Ijanknipt,  the  conseqnence  of  which  was  necessarily  a  dissolution 
of  the  partnership,  so  that  he  had  himself  put  it  out  of  his  own  power  to  perform  his 
part  of  the  contract,  which  was  the  sole  consideration  of  the  bond  that  had  been 
entered  into  by  the  plaintiff's.  If  the  eti'ect  of  the  dissolution  of  the  partnership 
should  be  held  to  operate  against  Ilarail,  it  ought  also  to  opei-ate  against  Stokes.  H 
was  submitted  that  the  present  case  was  analogous  with  that  of  master  and  appientice, 
where  a  master,  who  should  vacate  the  indentures  by  his  own  act,  would  not  be 
entitled  to  retain  the  premium. 

Martin,  J.  Martin,  Treslove,  and   Beames,  for  the  defendants,  contended    that 
there  was  no  analogy  between  the  case  of  master  and  apprentice  and  that  of  partners, 
or  if  thei'e  were,  it  would  be  in  favour  of  the  defendants,  according  to  what  was  said 
by  the  Master  of  the  Kolls  in  the  case  of  Hull.  v.  Ifcbh  (2  Bro.  C.  C.  78),  that  gross 
misconduct  would  be  a  forfeiture  of  the  premium  by  the  apprentice.     Their  re-[164]- 
lative  situation  is  however  different,  inasmuch  as  between  partners  there  is  neither 
submission  due  on  one  hand,  or  authority  given  on  the  other,  for  a  man  has  not  a 
controul  over  his  partner  as  a  master  has  over  his  apprentice — that  the  vice  of  the 
plaintiff's  argument  was,  that  the  act  which  caused  the  dissolution  of  the  partnershij), 
was  the  act  of  Stokes  in  suing  out  the  commission  ;  whereas?,  in  fact,  it  was  the  act  of 
bankruptcy  itself,  and  the  insolvency  of  Hamil,  which  was  properly  the  cause  of  that 
consequence.     It  was,  therefore,  his  own  act  that  produced  the  dissolution,  by  com- 
pelling Stokes  to  have  recourse  to  the  measure  of  I'esorting  to  the  commission  in 
self-defence  ;  and  there  is  nothing  in  the  circumstance  of  Stokes's  being  his  partner 
which  should  dejjiive   him  of  the  right  of  protecting  himself  against   the   i-uinous 
conduct  of  Ilamil,  liy  taking  such  a  step.    A  partnership  does  not  preclude  one  partner 
from  the  light  of  suing  out  a  commission  against  another  ;  and  it  is  the  act  of  the  law, 
and  not  of  the  petitioning  creditor,  which  dissolves  the  partner.ship  between  parties 
in  such  a  situation.     To  give  the  paitner  an  equity  in  such  a  case,  some  fraudulent 
motive  or  conduct  should  be  proved  ;  but  there  has  been  no  such  thing  here.     The 
contract  between  the  parties  has  been  in  no  respect  broken  by  Stokes;  but  Ilamil 
himself  has  by  his  own  improvident  conduct  alone,  deprived  himself  of  the  benefit  of 
the  agreement,  a  conduct  which  Stokes  had  no  power  either  to  cause  or  check.     It  is 
probable  even   that   Stokes's  own   bankruptcy  might  have   been  occasioned  bj-  the 
conduct  of  Ilamil,  who,  during  the  partnci'ship,  had  it  in  his  power  to  have  in[165] 
volved  Stokes,  but  the  law  itself  interferes  to  protect  him  by  the  efi'ect  which  it  has 
declared  shall  be  the  consequence  of  the  bankru])tcy  of  a  partner.     As  well  might 
it  be  said  that  a  ])orson  who  has  committed  a  felony,  for  which  his  partner  might 
have  been  compelled  to  prosecute,  or  give  evidence  against  him,  would  be  entitled  to 
come  into  a  court  of  c(iuily  and  seek  to  be  repaid  the  consideration-money  of  his 
agreement,  on  the  ground  of  the  consequent  dissolution  of  the  partnership  having 
been  elf'ected  liy  the  act  of  the  partner  so  becoming  prosecutor'  or  witness.     If,  intleed, 
either  party  had  died,  his  death  nnglit   ha\e  given  the  plaintiff  an  equity  to  recover 
back  the  money  which  had  been  paid  ;  but  this  ease  bears  no  resemblance  to  such  a 
state  of  things. 

Another  difticulty  arises  from  there  being  an  apportionment  required  to  lie  ni.idc 
(because  during  some  part  of  the  term  the  partnership  subsisted)  if  there  should  lie 
u  decree  for  the  plaintill';  for  the  Court  have  no  means  of  ascertaining  how  much 
ought  to  be  repaid,  and  how  much  retaiiuHl,  of  the  (!()0l.  which  has  been  paid  :  and 
at  all  events  Stokes  would  be  entitled  to  a  set-oil',  as  there  camiot  be  a  doul)t  that  he 
had  a  right  to  receive  the  money  originally. 

On  the  wiiole,  therefore,  without  proof  oi  bail  faith  or  fraudulent  coiidiicl  on  the 
part  of  the  defendant  Stokes,  the  plaintitl's  cannot  make  out  a  case  for  the  intcrfcroneo 
of  a  court  of  ctpiitv,  and  their  bill  must  be  dismisseii. 

[166]  Ku'ii.MiDS,  Chief  Baron.  I  see  no  reason  foi-  altering  my  original  opinion 
ill  this  case.  If  this  had  been  a  matter  purely  between  the  i)laintitf' and  the  defendant 
Stokes,  there  could  not  have  existed  the  least  doubt  on  the  subject.  It  is  on  Stokes's 
solicitation  that  this  young  man,  who  wa.s  not  at  that  time  an  attorney,  agrees  to  enter 
into  ])aitnership  with  him  as  soon  as  he  shall  be  admitted,  and  having  so  apjilicfl  to 
hiin  for  that  pui[iosc,  he  jircvails  on   him  to  pay  him,  as  a  consideration,  105U1.,  .jOUI. 
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to  be  p;iid  on  the  execution  of  the  articles,  and  the  remainder  l)v  yearly  instalments. 
The  partnership  was  to  have  continued  for  five  years,  but  in  fact,  it  lasts  only  thirteen 
months  at  the  outside — the  partnership  is  then  dissolved  by  operation  of  the  com- 
mission wbich  was  sued  out  by  Stokes,  and  thereby  all  further  benefit  of  the  contract 
«as  entirely  lost  to  the  young  man. 

If  that  had  been  the  effect  of  accident,  it  would  have  been  much  to  be  lamented  ; 
but  here  Stokes  admits  that  he  himself  procured  the  commission  to  be  sued  out,  and 
by  that  means  he  himself  it  was  who  put  an  end  to  the  partnership.  Now  in  morality 
such  conduct  amounts  to  a  very  giievous  offence,  and  if  Stokes  had  been  the  only 
party  concerned,  no  honest  man  could  hear  the  tran.saction  stated  without  great 
indignation  ;  but,  however,  as  far  as  Stokes's  creditors  and  assignees  are  concerned, 
they  have  certainly  done  no  nioie  than  they  were  fairly  entitled  to  do  for  the  pro- 
tection of  their  own  interest.  One  of  the  creditors  has  set  up  an  assignment  for 
a  previous  debt  due  to  him  from  Stokes;  [167]  but  he  must  take  it,  subject  to 
whatever  equities  would  afi'ect  the  original  security  in  the  hands  of  Stokes.  Ou  the 
whole,  a  court  of  equity,  so  far  from  being  a  benefit  to  the  country,  would  be  an 
enoimous  nuisance,  if  it  could  not  give  relief  in  such  a  case  as  this,  to  prevent  a  man 
from  taking  an  unfair  advantage  of  his  own  act,  which,  under  pretence  of  being  for 
the  good  of  another,  is  made  to  operate  to  his  prejudice. 

The  injunction  must,  therefore,  be  continued,  and  the  bond  delivered  up  to  be 
cancelled  ;  and  it  must  be  referred  to  the  Deputy  Remembrancer  to  enquire  how  much 
of  the  money  received  by  Stokes  ought  to  be  refunded ;  on  the  other  hand,  the 
assignees  of  Stokes  should  be  permitted  to  prove  the  debt  due  from  Hamil  to  Stokes, 
on  which  the  commission  was  founded,  but  an  allowance  ought  to  be  made  for  the 
time  of  the  actual  duration  of  the  partnership.  The  plaiutifi's  should  be  let  in  to  prove 
the  balance,  and  the  amount  of  their  costs  under  the  commission ;  but  the  defendants, 
fjongmore  and  Biss,  Stokes's  original  assignees,  must  be  allowed  costs  for  the  time  of 
their  removal  to  the  hearing  of  the  cause. 

Decree  accordingly, — concluding  with  declaring,  that  "  the  Court  does  not  think 
fit  to  give  any  costs  to  the  defendants,  Stokes  or  Price,  or  Eossiter  and  Baker,  in 
respect  to  their  defence  of  this  suit." 

[168]    In  the  Exchequer  Chamber.    (Coram  Kich.ardh,  Lord  Chief  Baron.) 

H.\NSON  r.  Hanson.  Wednesday,  11th  June  1817. — It  is  not  a  good  plea  to  a  bill 
tiled  by  one  residuary  legatee  (to  whom,  with  others,  the  debts  due  from  a  concern 
in  which  the  testator  had  been  a  partner  with  one  of  his  legatees,  had  been 
bequeathed,)  against  the  others  for  an  aceouut  of  monies  due  from  the  partnership 
to  the  testator,  charging  the  defendant  with  owing  the  concern  various  sums  of 
money,  having  possession  of  the  partnership  books  ;  that  all  (the  monies  due  from 
the  partnership  to  the  testator  at  the  time  of  his  death  consisted  wholly  of  money 
lent  b}'  him  to  the  defendant ;  and  that  (as  the  fact  was)  the  testator  had  by  his 
will  forgiven  and  released  the  defendant  from  all  monies  lent  and  advanced  by 
him  during  his  life-time,  the  release  by  the  devise  being  treated  as  referiing  to 
specific  sums  advanced  independently  of  the  partnership  debts. 

This  was  a  bill  by  one  residuary  legatee  against  the  executors  and  the  other 
residuary  legatees,  for  the  usual  accounts,  and  to  have  the  trusts  of  the  testator's  will 
cariied  into  execution,  under  the  decree  of  the  Court;  and  also  calling  for  an  account 
of  all  monies  due  to  the  testator  at  the  time  of  his  decease,  from  the  partnership  which 
existed  between  him  and  the  defendant  Benjamin  Hanson,  or  from  the  said  defendant 
B.  Hanson. 

The  bill,  among  other  things,  stated  that  the  testator  B.  Hanson  had  for  several 
years  preceding  his  decease  carried  on  the  business  of  an  orange  merchant,  with  the 
defendant  B.  Hanson  his  son  ;  that  no  final  settlement  of  accounts  ever  took  place 
between  them,  but  the  testator  B.  Hanson  always  had  a  considerable  sum  of  money 
belonging  to  him  remaining  in  the  Ijusiness  up  to  his  death,  and  that  there  were  divers 
sums  of  money  due  to  him  from  the  partnership  concern  which  had  never  been  paid ; 
and  that  the  testator  also  lent  and  advanced  [169]  to  the  defendant  B.  Hanson  divers 
sums  of  money  for  his  own  use,  which  remained  due  from  the  .said  defendant  to  his 
father  at  his  decease. 
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The  hill  also  stated  the  will  of  the  said  testutoi-,  whereby  he  gave  to  his  executors 
the  residue  of  his  property  to  pay  the  interest  to  his  wife  foi'  her  life,  and  after  her 
decease  to  transfer  one-third  of  the  residue  to  the  said  defendant  B.  Hanson  ;  one 
other  third  to  plaintiff,  and  the  remaining  third  to  plaintiff's  children  ;  and  the  testator 
hy  his  said  will  also  forgave  and  released  unto  his  sons  Benjamin  Hanson  (the  defen- 
dant) and  Joseph  Hanson  the  plaintiff,  all  such  sums  of  money  as  he  had  thentofore 
advanced  or  lent  to  them  or  either  of  them  ;  and  the  bill,  after  calling  upon  the 
executors  to  set  forth  the  usual  accounts  of  the  testator,  charged  the  defendant 
B.  Hanson  with  having  possessed  all  the  partnership  books  and  accounts,  &c.  and 
called  on  them  to  set  forth  an  account  of  all  monies  due  to  the  said  testator,  at  the 
time  of  his  decease,  from  the  partnership. 

To  this  hill  the  defendant  Benjamin  Hanson  put  in  a  plea  and  answer  ;  and  as  to 
so  much  of  the  bill  as  related  to  the  .said  partnership,  and  as  called  for  the  partnership 
accounts,  (except  a  sum  of  ITil.  Os.  6d.  thereinafter  mentioned,)  he  pleaded  that 
Benjamin  Hanson  the  testator,  in  his  life-time  advanced  and  lent  to  the  defendant  all 
the  money  which  at  and  before  the  date  and  execution  of  his  will  had  become  and  was 
due  to  him  from  the  partnership  between  the  defendant  [170]  and  the  testator,  and 
also  all  and  every  sum  and  sums  of  money  which  had  become  and  were  due  to  him 
from  the  defendant  himself,  and  at  the  date  and  execution  of  his  will ;  that  the  testator 
made  his  will,  and  thereby  forgave  and  released  unto  the  defendant  all  such  sums  of 
money  as  he  had  thentofore  advanced  or  lent  to  him,  and  that  he  thereby  appointed 
the  defendant  and  Samuel  Lomell  executors.  The  plea  then  stated  the  death  of 
testator,  and  that  his  will  was  prox'ed  by  his  executoi's,  and  that  the  defendant  Hanson 
had  duly  assented  to  the  release  in  the  will  contained  of  all  sums  of  money  advanced 
01'  lent  to  the  defendant  by  the  testator,  as  mentioned  in  the  will.  And  then  the  plea 
averred,  that  there  never  was  any  sum  of  money  advanced  or  lent  to  the  defendant  by 
the  testator  after  the  date  and  execution  of  his  will,  save  the  sum  of  1741.  Os.  fid., 
being  a  sum  received  since  the  dissolution  of  the  said  partnership  by  the  said  defen- 
dant, for  the  use  of  the  said  testator,  from  the  assignees  of  the  said  defendant's  brother 
J.  Hanson  in  the  bill  named  ;  and  that  save  and  except  the  said  sum  of  1741.  Os.  Gd. 
there  never  was  any  sum  of  money  whatsoever  due  and  owing  to  the  said  testator 
from  him  the  defendant,  or  from  the  said  partnership,  or  partnership  concern,  other 
than  such  as  had  been  advanced  or  lent  to  him  the  defendant  liy  the  testator  before 
the  date  and  execution  of  his  said  will. 

And  as  to  the  remainder  of  the  bill  he  jjut  in  an  answer. 

[171]  The  Court  were  of  opinion  that  the  plea  was  bad  ;  that  the  common  nnder- 
sUmding  of  the  clause  in  the  testator's  will  was,  that  he  meant  to  limit  it  to  certain 
speciKc  sums  advanced  oi'  lent  by  him  to  his  .sons,  but  ihat  it  could  by  no  means  be 
made  to  extend  to  all  the  monies  ai-ising  from  the  partnership,  and  they  overruled 
the  plea. 

Roots  for  the  hill. 

Sidcbottom  for  the  plea. 


In  tiik  Exchequek  CirAMiiKU.    (Coram  Richards,  Lord  Chief  Baron.) 

Wai.TEU,  Clerk,  r.  Hoi.MAN  and  Othkks.  Wednesday,  llth  dune  1817.- -Money 
])aynients  in  lieu  of  tithes,  although  made  as  far  back  as  living  memory  can  reach, 
held  not  to  be  moduses  where  many  of  the  witnesses  state  that  such  payments 
were  apportioned  hy  reference  to  the  pool's  rales. — Nor  will  an  issue  he  granted 
to  try  the  charactei'  of  such  payments  .so  described  by  the  witnesses'  depositions. 
— The  vicar's  hooks  are  evidence  to  shew,  that,  the  money  payments  received  in 
lieu  of  tithes  are  founded  on,  and  regulated  by,  a  criterion  not  in  existence 
beyond  legal  memory — e.g.  the  poor's  rates. 

The  plaintiir  in  this  siiit  was  vicar  of  Abljotsliam,  in  the  county  of  Devon.  The 
bill  was  tiled  against  certain  occupiers  of  lands  in  the  parish,  for  an  account  of  hay  and 
small  tithes. 

[172]  The  defendants  .nlmiUcd  (lu;  vicar's  title,  but  set  up  a  greal  niniibor  of 
money  payments  as  farm  moduses. 

In  support  of  that  defence,  evidence  was  given,  that  the  vicarial  tithes  had  been 
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accustomed  to  be  paid  in  money  for  a  great  length  of  time,  carrying  it  as  far  back  as 
living  memory  ;  but  a  great  numljer  of  the  witnesses  stated  that  those  payments  were 
made  in  a  proportion  of  6s.  in  every  101.  according  to  the  poor's  rate  charged  upon 
the  several  farms  and  lands  in  the  parish. 

To  meet  the  defendant's  case,  the  plaintiflf  gave  in  evidence  the  usual  ancient 
documents  to  prove  that  the  payments  set  up  could  not  be  considered  as  moduses, 
consistently  with  the  value  of  the  vicarage,  as  estimated  b}'  those  documents  since 
legal  memory,  and  produced  the  vicar's  books  to  shew  that  the  payment  was  not 
uniform,  but  regulated  liy  the  poor's  rate. 

[The  production  of  these  books  for  that  purpose  was  objected  to,  as  not  being 
evidence  either  of  the  poor's  rates  being  the  criterion  by  which  the  money  payments 
were  regulated  at  any  time,  or  of  the  amount  of  those  I'ates  ;  but  that  objection  was 
ultimately  overruled.] 

Dauncey  and  Boteler,  for  the  plaintiff,  contended,  1st,  That  the  usage  in  evidence 
was  insufficient  to  establish  the  defence  of  moduses,  inasmuch  as  the  payments  were 
too  rank  to  be  [173]  considered  as  having  been  made  before  legal  memory  ;  and  2dly, 
That  the  fact  of  their  being  regulated  by  the  criterion  of  the  poor's  rate,  which  was 
of  comparatively  modern  origin,  was  absolutely  conclusive  against  their  existence  as 
moduses.  They  cited  the  case  of  Startup  v.  Lkidderidye  (2  Gw.  587),  as  establishing 
that  payments  regulated  by  rent  or  value  cannot  stand  as  moduses,  much  less  could 
they,  when  regulated  by  a  poor's  rate,  which  may  not  perhaps  be  founded  on  the  true 
■\'alue  of  the  lands  ratecl. 

Martin,  Wyatt  and  Roupell,  for  the  defendants,  submitted,  that  the  objection 
taken  on  the  gr'ound  of  the  poor's  rate  being  unknown  till  after  legal  memory,  went 
merely  to  the  form  of  the  testimony  and  the  language  of  the  witnesses,  for  that  that 
was  not  the  way  in  which  the  moduses  had  been  put  on  the  record  ;  and  they 
submitted  that  the  testimony  of  the  witnesses,  (some  of  whom  moi'eover  had  only 
referred  it  generally  to  "a  rate  "  which  might  have  been  the  church  rate,)  was  wholly 
extrinsic  to  the  fact,  as  stilted  in  the  answer,  and  ought  not,  in  the  first  instance,  to 
be  allowed  to  defeat  the  defence  pleaded  ; — that  it  was  common  for  witnesses  to  use, 
in  words,  modern  criteria  in  proving  the  amount  of  an  ancient  payment, — and  that 
these  payments  had  been  proved  to  have  lieen  uniform,  whereas  the  poor's  rates  must 
necessarily  have  been  fluctuating  and  variable.  It  may,  after  all,  be  only  the  under- 
standing of  those  few  witnesses  who  so  state  it,  and  in  [174]  that  they  may,  in  point 
of  fact,  be  mistaken,  and  their  mi.stake  as  to  the  supposed  criterion  l)y  which,  in  their 
opinion,  the  payment  had  been  regulated,  ought  not  to  prejudice  the  defendant's 
right  to  an  issue, — that,  at  all  events,  the  proof  of  these  payments  for  so  long  a  period, 
while  no  tithes  have  ever  been  paid  in  kind,  would  entitle  the  defendants  to  an  issue, 
to  try  whether  they  were  moduses  or  not.  Against  such  proof  of  continued  money 
payments  having  been  for  so  long  a  time  recei\'ed  and  acquiesced  in  by  successive 
vicars,  the  evidence  of  the  ancient  documents  loses  all  weight.  So  it  was  held  in  the 
very  recent  case  of  Jee  v.  HooUey  (ante,  p.  87).  The  defendants,  therefore,  (they 
contended)  were  at  least  entitled  to  an  issue,  to  try  the  real  character  of  the  money- 
payments  ;  and  they  submitted  that  the  Court  should,  in  a  case  of  this  sort,  direct  a 
further  inquiry. 

Richards,  Lord  Chief  Baron.  (Having  stated  the  pleadings  and  commented  on 
the  evidence.)  It  is  quite  clear  that  the  vicar  is  entitled  to  the  tithes,  either  in  kind 
or  b}'  a  modus,  and  therefore  the  sole  question  here  is,  whether  the  sums  which  have 
been  hitheito  paid  by  the  defendants  in  lieu  of  tithes  are  moduses?  If  they  can  prove 
the  immemoriality  cf  the  payments,  they  are  entitled  to  succeed  here  and  elsewhere  ; 
but  that  is  incumbent  on  them.  Thinking,  however,  as  I  do,  that  they  have  not  done 
so,  and  that  the  plaintiff"  is  therefore  entitled  to  a  decree,  I  give  my  opinion  instantly. 

[175]  [His  lordship  then  expressed  himself  in  terms  of  disapprobation  as  to  the 
mode  in  which  the  defence  had  been  proceeded  in,  and  of  the  great  and  unnecessary 
length  of  the  depositions,  the  greater  part  of  which,  he  said,  were  not  evidence.] 

I  have  attended  the  more  carefully  to  those  depositions  lest  my  feelings  should 
mislead  me,  and  having  said  that  the  plaintiff  is  entitled  to  succeed  unless  the  defen- 
dants can  support  their  moduses  by  evidence,  I  am  of  opinion  that  they  have  produced 
nothing  like  evidence  of  the  payments  being  of  that  nature  ;  on  the  contrary,  such 
evidence  as  this,  that  the  payments  were  in  proportion  of  6s.  for  every  101.  of  the 
poor's  rate,  is  direct  proof  that  they  wei'e  not  moduses. 


» 
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Willi  respect  to  the  acquiescence  of  the  vicars,  that  does  not  weigh  with  nie  a 
feather  against  their  right,  under  circumstances  like  those  in  evidence  in  this  case, 
where  it  is  proved  that  the  last  incumbent  was  disinclined  to  assert  his  claim  when 
threatCTied  with  being  harassed  by  the  landed  pi'opi'ietors ;  no  doubt  many  bad 
moduses  have  been  established  by  reason  of  the  vicar's  inability  to  contest  his 
claim. 

Now  the  plaintiff's  case  here  is  founded  upon  the  evidence  that  the  payments 
made  to  him  in  lieu  of  tithes,  were  regulated  by  the  poor's  rates.  The  parol  testi- 
mony proves  that,  and  it  is  confirmed  by  the  vicar's  books,  which  for  that  purpose  are 
undoubtedly  evidence ;  they  shew  that  the  money-[176]-payments  received  in  lieu  of 
tithes  are  founded  on  the  poor's  rate,  and  it  is  notorious  that  poor's  rates  were  insti- 
tuted long  subsequent  to  the  time  of  legal  memory,  and  that  is  quite  sufficient  to  shew 
that  these  payments  are  not  moduses.  I  must,  therefore,  either  reject  all  the  evidence, 
or  decree  for  the  plaintiff'. 

Account  decreed,  with  Costs. 


IX    TIIK    E.XCHEQUER   CHAMBER.      (CORAM    ItlCHARDS,   LORD  ClIIEF   BARON.) 

I)a\ies  r.  I)(i])i).  Thui'sda}',  12th  .Jiuie  1S17. — The  indorsee  of  a  bill  of  exchange 
which  has  been  lost,  has  a  remedy  against  the  acceptor  by  bill  in  equity  to  compel 
Ijayment,  and  that  although  he  might  have  recovered  on  the  bill  at  law,  his 
equity  lieing  founded  on  the  want  of  power  in  a  court  of  law  to  impose  terms  on 
the  plaintiti'of  giving  the  defendant  secuiity  against  the  forth-coming  of  the  bill, 
which  would  have  been  good  ground  for  an  injunction  to  restrain  such  an  action. 
— Xoi'  i.s  it  any  answer  to  such  a  suit  that  the  bill  of  exchange  was  a  mere 
accommodation  bill  ;  that  the  plaintiff  might  have  applied  before  ;  or  that  the 
drawer  has  since  become  insolvent. — The  plaiutiti  is  not  bound  in  a  court  of 
equity  to  institute  such  a  suit  within  any  particular  period. — It  is  not  necessary 
to  make  the  drawer  a  party. 

This  l)ill,  which  was  filed  in  Kaster  Term  1813,  prayed  for  relief,  and  that  the 
defendant,  who  was  the  acceptor  of  a  bill  of  exchange,  dated  4th  March  1812,  might 
be  decreed  to  pay  to  the  [177]  plaintiff  (the  indorsee)  961.  9s.  the  amount  of  the 
bill. 

It  had  been  drawn  by  a  person  of  the  name  of  Allen,  and  made  payable  to  his 
order,  and  he  had  endorsed  it  to  the  plaintiff  for  a  valuable  consideration.  The  bill 
stilted  that  the  plaintiff  had  proposed  to  give  the  defendant  an  indemnity  against  any 
demand  which  might  be  made  on  him  in  respect  of  the  bill. 

It  was  proved  that  the  bill  had  been  lost  by  the  ])laintiff's  agent,  and  had  l)een 
fi-cquently  advertised  by  the  plaintiff,  offering  a  reward  for  its  recovery,  without  effect. 

The  (lefcndaiit  stated  in  his  answer,  that  no  other  iridenniity  had  been  offered  to 
him  than  the  lK)nd  of  the  plaintiff,  which  he  (the  defendant)  had  rejected,  as  the 
pliiirititf  was  in  insolvent  circumstances  ;  but  that,  if  a  suflicient  inilemnity  had  been 
ottered,  he  would  have  accepted  it,  and  would  have  paid  the  bill. 

Tiollope,  for  the  defendant,  objected  in  limine  that  the  drawer  ought  to  have  been 
made  a  party,  more  particularly  as  the  defenrlant  had  accepted  the  bill  solely  for  his 
accommodation,  and  without  any  consideration  or  value  received,  as  was  known  to 
the  plaintiff  when  he  took  it  from  the  drawer,  and  that  he  had  not  kept  any  copy 
of  it. 

Martin  and  Parker,  fcjr  the  ])laintifr,  sufuniltcd  [178]  thai  .Mien  (the  drawer)  was 
not  a  necessary  i)arty,  nor  coulil  the  plaintill'  have  obtained  aTiy  decree  against  him  if 
he  had  made  him  a  defendant,  nor  could  tlu^  Court  have  made  a  decree  in  that  case. 
as  between  Uodd  and  Allen  (the  inilorsee  and  diawer).  Hut  the  Chief  IJaron  deler- 
niined  that  tlu^  iliawer  was  not,  under  tlu'  circunislanccs,  a  necessary  pai'ty. 

It  was  then  confcndcd  that  proof  nf  the  loss  (jf  [Uv.  \n\\  cnlilli'il  the  plaintiff  to  the 
relief  prayed. 

Trollopc,  on  the  other  hand,  insisted  that  the  plaintiffs  remedy  was  at  law  on 
the  case  made  out  l)y  himself ;  for,  from  the  decision  in  Ijomj  v.  liailic  (2  Cam().  21), 
it  was  clear  that  he  might  have  succeeded  in  an  action  to  recover  the  amount  of  the 


432  THE    KING    r.   SCOTT  4  PRICE,  179. 

bill.  He  .submitted,  also,  that  the  plaintiff  was  now  too  late  in  his  application,  for  his 
laches  had  already  shut  out  the  defendant  from  any  chance  of  recoA'ering  over  against 
Allen  the  drawer  (who  had  since  become  insolvent)  as  he  might  perhaps  have  done 
before.  If,  however,  the  plaintiff  weie  entitled  to  the  relief  prayed,  it  could  only  be 
on  his  giving  the  defendant  an  efficient  indemnity,  by  good  security,  against  all  future 
demands  in  respect  of  his  acceptance  of  the  bill,  which  the  plaintiff'  had  never  yet 
offered  to  do,  the  only  indemnity  proposed  being  the  single  liond  of  the  plaintiff  him- 
self, which,  being  his  personal  security  merely,  could  not  be  considered  sufficient,  even 
if  he  were  in  [179]  good  circumstances.  The  plaintiff"  has,  therefore,  no  remedy  in 
equity,  and  if  he  had,  he  is  bound  to  give  the  defendant  ample  security. 

Richards,  Chief  Baron.  It  does  not  become  me  to  say  whether  the  plaintiff' has 
or  has  not  any  remedj'  at  law  ;  but  even  though  he  should  have  such  a  remedy,  he 
has  also  a  remedy  here,  and  if  he  had  commenced  an  action  at  law,  the  defendant 
might  have  restrained  him,  by  injunction,  from  proceeding,  and  for  this  obvious 
reason,  because  a  court  of  law  could  not  compel  him  to  give  security,  which  a  Court 
of  Equity  would  hold  that  he  was  entitled  to.  And  there  are  many  cases  of  this 
nature,  particularly  where  bonds  have  been  lost,  where  the  parties  have  come  into 
Equity  on  that  very  ground  ;  and  the  case  of  a  negociable  bill  is  still  stronger ;  there- 
fore I  am  of  opinion  that  this  suit  is  proper. 

As  to  the  charge  of  laches  on  the  part  of  the  plaintiff',  I  do  not  think  that  any  has 
been  shewn  which  can  prevent  the  plaintiff  from  succeeding :  and  the  defendant  has 
surely  but  little  cause  to  complain  in  this  case  that  the  plaintiff  has  not  proceeded 
sooner  against  him,  or  in  any  other  way.  At  the  same  time,  however,  no  blame  is 
imputable  to  the  defendant  for  not  paying  the  amount  of  the  bill  on  the  indemnity 
proposed,  for  he  is  clearly  not  bound  to  accept  whatever  security  the  plaintiff  might 
offer. 

Then  the  plaintiff  having  an  equitable  remedy  [180]  in  this  case,  there  is  no 
limitation  in  point  of  the  period  within  which  he  must  file  his  bill,  for  he  is  not  bound 
to  any  given  time  in  a  Court  of  Equity. 

It  appears  that  the  plaintiff'  had  tendered  the  defendant  some  secui'ity,  which  was 
rejected  ;  on  that,  the  question  now  is,  whether  the  security  the  plaintiff  off'ered  was 
such  as  the  defendant  ought  to  have  accepted  :  The  Court  cannot  decide  that  question, 
and  it  must  therefore  be  referred  to  the  Deputy  Remembrancer  to  say  whether  the 
security  offered  was  sufficient ;  and  if  that  should  be  found  to  have  been  insufficient, 
it  must  be  referred  to  him  to  settle  what  security  would  sufficiently  indemnify  the 
defendant.     The  question  of  costs  must  be  reserved  till  further  directions. 

It  is  certainly  much  to  be  lamented  that  so  small  a  sum  as  that  in  dispute  should 
have  driven  the  parties  into  a  Court  of  Equity. 

Decree  as  prayed. 


[181]  The  King  v.  Scott.  Saturday,  7th  June  1817. — Where  a  scire  facias, 
founded  on  an  inquisition,  misrecites  the  inquisition,  and  therefore  fi.xes  by  such 
recital  a  day  on  which  the  debt  had  been  found  to  be  due,  differing  from  the  true 
day  named  as  in  the  inquisition,  the  Court  will  give  leave  (on  cause  being  shewn) 
to  amend  the  writ,  on  payment  of  the  costs,  &c.  even  after  the  defendants  have 
pleaded. 

An  order  to  shew  cause  had  been  obtained  by  Nolan,  in  last  Easter  Term,  for 
liberty  to  amend  the  scire  facias  in  this  case.  It  appeared  that  the  writ  had  recited, 
that  by  an  inquisition  taken  on  the  2nd  July  (56  Geo.  III.)  Bruce  and  Co.  were  found 
indebted,  &c.  to  the  king ;  that  by  another  inquisition  of  the  same  date,  John  Cooke 
was  found  indebted,  &c.  to  Bruce  and  Co. ;  and  that  by  another  inquisition,  taken  on 
the  27th  July,  Scott  (the  defendant)  was,  ,\  on  the  day  of  taking  the  said  inquisition, 
indebted  to  Cooke  in,  &c. 

Scott  had  pleaded  a  set-off.  The  proposed  amendment  was  the  insertion  of  the 
words — "on  the  2nd  day  of  July,"  and  in  that  part  of  the  writ  which  related  to  the 
finding  of  Scott's  delit  [marked  above  with  a  caret].  It  was  mo^'ed,  on  payment  of 
costs,  the  Crown  undertaking  to  furnish  the  defendant  with  an  office-copy  of  the  scire 
facias  and  other  proceedings,  with  liberty  to  plead  de  no\'o  within  eight  days,  or  abide 
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by  the  plea  pleaded,  and  the  two  MS.  cases  transcribed  in  the  note  below  were  cited 
as  precedent.s  *'. 

[182]  Kiehard.son  now  shewed  cause,  submitting,  that  the  amendment,  as  moved, 
could  not  now  be  permitted  after  the  defendant  iiad  pleaded,  particularly  where  it 
went  to  the  alteration  of  the  day  recited  by  the  writ  to  have  been  found  by  the 
inquisition  as  the  day  on  which  the  defendant  was  indebted  to  the  debtor  of  the 
Crown  :  but. 

The  Court  having  considered  that  the  amendment  could  not  operate  to  the  prejudice 
of  the  defendant,  and  that  it  was  in  the  delay  of  the  Crown,  made  the 

Rule  absolute. 


[183]  Attorney  General  v.  Sir  C.  H.  Coote,  Ht.  Friday,  1.3th  June  1817.^ 
A  statute  imposing  a  duty  on  the  property  of  persons  residing  in  Great  Britain, 
applies  to  persons  residing  there  for  any  length  of  time,  however  short,  although 
they  may,  at  the  same  time,  have  a  more  permanent  residence  elsewhere. — An 
exemption  of  persons  coming  to  reside  "  for  some  temporary  purpose  only,  and 
not  with  any  view  or  intent  of  establishing  a  residence  therein,  and  who  shall 
not  have  actually  resided  in  Great  Britain  for  the  period  of  six  successive  calendar 
months,"  does  not  include  a  person  taking  a  house  in  London,  and  furnishing  and 
residing  in  it  for  a  less  period  than  six  months  at  any  one  time,  and  who  then 
goes  elsewhere  with  his  establishment  and  resides  foi-  the  remainder  of  the  yeai- 
there,  leaving  behind  him  some  one  merely  to  take  care  of  the  house. — .Such  a 
person  is  therefore  within  the  act  of  the  4Gth  Geo.  III.,  ch.  65  ;  but  not  within 
the  exemption  of  the  51st  section. 

This  was  an  information  against  the  defendant  for  omitting  to  make  a  return  of 
iu's  property,  as  required  by  the  Property  Tax  Act,  (46  G.  III.  ch.  65*-,)  and  the 
question  was,  on  this  application,  to  set  aside  the  verdict  found  for  the  Crown, 
whether  he  was  liable  to  the  duties  thereljy  imposed,  under  the  following  admitted 
(■ircumstanccs  : 

[184]  That  the  defendant  was  in  receipt,  in  Great  Britain,  of  profits  and  gains 

«  M.  T.  1710. 

Begiiia  v.  Hoble. — Scire  facias  against  Ann  Henkinson,  widow,  amended  hy  striking 
out  the  word  "  vidua,"  she  not  being  a  widow.     Ordered  as  of  course. 

RegiiHi  v.  Peters  (12th  Anne). 

Two  extents  had  issued  against  the  defendant,  and  two  inquisitions  were  taken 
thereon;  one  in  tlie  12th  Anne,  the  othei',  8th  Geo.  I.  By  the  last  in(iuisition, 
Iluggins  was  found  indcibted  to  I'eters  in  1. 0001.,  and  Ilai't  was  also  foiuid  indebted 
to  him  in  8.')1.  14s.  3d.  Two  writs  of  scire  facias  were  sued  out  against  Huggins  and 
Hart;  one  directed  to  the  shoiiH'  of  Middlesex,  the  other  to  the  sheriff  of  Herts. 
By  mistake,  the  wrong  iiKjuisition  was  recited  in  each  writ.  Mr.  Fcnwick,  on  the 
part  of  the  Crown,  obtained  an  order  as  of  course,  that  tiie  two  writs  should  be 
quashed. 

*-'  Sched.  I),  charges  a  duty  of  Is.  in  the  [)ound  "on  the  animal  profits  or  gains 
arising  or  accruing  to  any  person  or  ]jcrsons  residing  in  Great  Britain,  from  any  kind 
of  property  whatever,  whether  situate  in  (Jicat  Britain  or  elsewhere." 

By  sect.  5!  it  is  enacted,  "That  no  ])erson  who  shall,  on  or  after  the  ])assing  of 
this  act,  actually  be  in  (ii'cat  Biitain  for  some  tcmporaiy  i>urp()se  only,  and  not  with 
any  view  or  intent  of  establisiiiug  his  or  her  I'csidenco  therein,  and  who  shall  not 
actually  iiavc  rcisidcd  in  Great  Britain  for  the  ])criod  of  si,\  succ(;ssive  calend.-u- montlis, 
shall  be  charged  with  the  said  duties  mentioned  to  lie  charged  in  Sched.  I ).  as  a  pei.son 
residing  in  Great  Britain,  in  respect  of  their  profits  or  gains  received  from  or  out  of 
any  possessions  in  Ireland,  or  any  other  of  His  Majesty's  dominions  or  any  foreign 
possessions,  or  from  securities  in  (ifec.) ;  but  nevertheless,  every  such  peison  siiall,  after 
every  such  six  months  residence  therein,  be  chargeable  for  the  same  from  the  eom- 
tnencenient  of  the  year  in  which  such  per.son  shall  h.iv(!  been  resident  in  (Jreat  Britain, 
or  if  not.  so  I'csidcnl,  then  fur  llir  pciind  of  his  nr  her  having  so  come  intutireat 
Britain." 
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arising  from  certain  possessions  in  Ireland  belonging  to  him,  and  was  duly  required 
by  the  assessoi'  to  make  a  return  for  1814,  as  laid  in  the  information,  and  incurred  the 
penalties  as  claimed  thereby,  if  the  Court  shall  be  of  opinion  that  he  was  liable  to 
make  such  return  on  the  facts  of  this  case. 

That  the  defendant,  who  was  born  in  Ireland,  and  resided  while  an  infant  with 
his  mother  Mrs.  Cook,  in  Great  Britain,  where  he  was  educated,  came  of  age  in 
December  1812,  and  continued  to  live  with  her  until  the  21th  June  1813,  when  he 
bought  and  took  possession  of  his  present  dwelling  house  in  Connaught  Place,  which 
he  furnished.  That  he  had  continued  in  possession  thereof  so  furnished  up  to  the 
present  time ;  and  had  been  assessed  for  the  said  house,  to  all  rates  and  taxes  for  the 
year  1814,  and  subsequent  years,  but  not  for  any  establishment  under  the  assessed 
taxes. 

That  during  the  period  of  his  residence  in  Connaught  Place,  from  the  time  of  his 
purchase  up  to  the  present  time,  he  never  lived  there,  or  elsewhere  in  Great  Britain, 
for  the  period  of  six  successive  calendar  months,  but  usually  went  to  Ireland  to  his 
place  of  residence  there,  after  residing  for  10  weeks  in  Connaught  Place,  from  whence 
he  did  not  return  for  the  space  of  nine  months,  leaving,  duiing  such  his  absence,  a 
woman  servant  to  take  care  of  the  house,  the  remainder  of  his  establish-[185]-ment 
going  with  him  to  Ireland,  and  returning  with  him  from  thence,  when  he  returned  to 
his  residence  in  Connaught  Place. 

Dauncey  and  Nolan  now  shewed  cause,  relying  wholly  on  the  construction  of  the 
words  of  the  statute  with  reference  to  its  object,  and  they  cited  the  case  of  The  King 
V.  Sari/ent  (5  T.  R.  466),  to  shew  that  a  residence  of  the  shortest  duration,  w-here  the 
house  had  been  taken  for  a  year,  had  been  held  to  be  such  a  residence  as  would  qualify 
a  party  for  an  office  required  to  be  filled  by  a  resident. 

Martin  and  Maule  in  support  of  the  rule,  rested  the  defendant's  case  on  the  facts, 
which  they  contended  brought  him  within  the  exemption  of  the  51st  sect.  ;  submitting, 
that  the  clause  was  not  confined  to  a  residence  for  a  temporary  purpose,  but  extended 
to  all  cases  where  the  party  resided  here  without  intent  of  establishing  a  residence  in 
Great  Britain.  They  insisted,  therefore,  that  to  bring  the  defendant  within  the  act, 
it  was  necessary  to  shew  him  domiciled  in  England  and  not  in  Ireland  ;  whereas,  there 
could  be  no  doubt  that,  under  the  circumstances  of  this  case,  the  defendant  was 
domiciled  in  Ireland,  and  not  in  Great  Britain  ;  and  they  cited  many  authorities  in 
support  of  that  proposition,  all  of  which  are  to  be  found  in  the  case  of  Sonten-ille  v. 
Somcrrille ;  but  the  question  of  domicile,  the  Court  afterwards  said,  did  not  apply  in 
this  case. 

[186]  They  then  submitted  that  the  various  sections  of  the  act  explained  the 
meaning  in  which  the  legislature  had  used  the  terms  "  ordinary  residence."  Sect.  .50, 
for  instance,  was  the  converse  of  sect.  51.  There  the  act  charged  persons  ordinarily 
residing  in  Great  Britain,  notwithstanding  any  temporary  absence  abroad,  clearly 
marking  the  intention  to  fix  ordinaiy  established  I'esidents  with  the  duty,  and  that 
however  shoi't  their  actual  residence  might  be.  So  the  41st  Geo.  III.  ch.  62,  exempts 
persons  ordinarily  resident  in  Ireland  from  the  income  tax,  (39th  Geo.  III.  ch.  13,) 
as  with  relation  to  income  in  Ireland  ;  and  also  from  the  duties  on  servants,  &c. 
imposed  by  the  38th  Geo.  III.  ch.  41,  and  so  had  various  other  statutes,  thus  furnishing 
a  legislative  exposition  of  the  meaning  of  the  act,  shewing  that  time  was  not  considered 
an  ingredient  in  an  ordinary  residence  :  all  the  purposes  of  a  person  coming  to  reside 
in  Great  Britain  for  so  short  a  time  as  the  defendant  resided  here,  must  be  of  a 
temporary  nature.  The  King  v.  Sanjent  was  a  case  where  the  question  was  merely 
whether  the  residence  was  of  such  a  particular  nature  as  was  sufficient  to  qualify  a 
person  for  the  office  of  bailiff ;  but  such  a  residence  as  Sargent's  would  not  have  brought 
him  within  this  act. 

Dauncey,  about  to  reply,  was  stopped  by 

Richards,  Chief  Baron.  The  Court  are  of  opinion  that  this  verdict  must  stand. 
In  considering  this  question,  I  shall  give  my  opinion  as  if  [187]  I  were  one  of  a  jury 
deciding  according  to  the  evidence  before  the  Court,  on  the  question,  whether  the 
defendant  came  to  reside  in  London  for  a  temporary  purpose  or  not ;  and  that  question 
we  must  also  consider  with  a  view  to  the  object  of  the  act.  The  fact  of  the  defen- 
dant's domicile  has  nothing  to  do  with  the  question,  nor  has  the  time  of  his  residence 
any  effect  on  the  construction  of  the  words  of  the  act ;  for  if  the  defendant  came  here 
for  the  purpose  of  establishing  a  residence,  it  were  enough,  although  he  should  reside 
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here  only  two  weeks.  The  sole  question  is  whether  he  came  here  to  reside  with  such 
a  view  as  exempts  him.  [His  lordship  detailed  the  facts  of  the  case.]  I  am  of  opinion 
that  the  defendant  is  clearly  within  the  act.  Prima  facie,  he  is  liable.  Then  it  is 
incumbent  on  him  to  shew  that  he  is  within  the  exemption.  I  think  he  has  not  done 
60 ;  and  had  I  been  one  of  the  jurymen  I  should  have  given  the  same  verdict  as  has 
been  found,  and  therefore  I  think  it  ought  to  stand.  It  is  a  strong  fact,  that  the  same 
servants  who  lived  with  him  in  town  went  to  Ireland,  and  returned  with  him. 

(4RAHAM,  Baron.  The  verdict  is  found  on  very  plain  facts,  and  I  think  they  shew- 
that  the  defendant  did  not  reside  here  for  a  temporary  purpose.  The  question  of 
domicile  goes  beyond  the  case.  No  doubt  he  was  domiciled  in  Ireland,  and  so  he 
might  have  been  if  he  had  i-esided  here  20  years ;  but  the  question  turns  on  the  plain 
language  of  the  act,  and  I  think  the  intention  of  the  legislature  quite  clear.  If  a  man 
dies  two  days  after  forming  [188]  his  establishment,  is  he  not  within  the  act  1  or  may 
any  man  come  here  and  stop  till  within  a  week  of  the  six  months,  and  then  go  to 
Ireland,  and  return  for  the  purpose  of  avoiding  the  duty!  Under  the  circumstances 
I  think  it  is  quite  impossible  to  say  that  the  residence  of  the  defendant  in  England 
was  occasional,  or  for  a  temporary  purpose.  At  any  period  of  the  3'ear  he  might 
have  come  to  C'onnaught  Place,  where  he  would  have  found  his  house  ready  for  him. 

Wood,  Haron,  of  the  same  opinion.  No  doubt  the  defendant  is  liable  under  the 
act,  unless  he  brings  himself  within  the  exemption.  That,  therefore,  is  the  single 
ipiestion.  If  the  defendant  had  come  to  reside  in  London  for  a  temporary  purpose,  it 
might  have  been  so  stated  ;  but  it  is  clear  that  his  residence  here,  while  it  continued, 
was  for  all  manner  of  purposes.  The  ditferenoe  in  language  Ijetween  the  yOth  and 
51st  sections  is  very  material  to  the  consideration  of  this  case.  Had  the  words  been 
"  occasional  residence,"  or  had  there  been  no  other  words,  there  might  have  been  con- 
siderable doubt.  It  is  no  uncommon  thing  for  a  gentleman  to  have  two  permanent 
residences  at  the  same  time,  in  either  of  which  he  may  establish  his  abode  at  any 
period,  and  for  any  length  of  time.  This  is  just  such  a  case  :  the  defendant  has  two 
residences,  and  they  are  equally  permanent.  There  is  no  pretence  therefore  for  con- 
tending, that  he  comes  within  the  exemption.  If  this  were  a  temporary  residence,  he 
would  probably  change  it  sometimes,  but  in  fact  it  is  his  own  house. 

[189]  G.\i;ko\v,  Baron.  Although  the  case  has  V>een  argued  with  considerable 
ingetniity  and  ability,  I  have  not  been  able  to  entertain  a  doubt  on  it  for  a  moment. 
If  it  wei'e  a  hard  case,  the  Court  could  not  take  notice  of  that ;  but  I  think  it  is  quite 
the  other  way.  In  the  exigencies  of  the  country  this  tax  was  imposed,  and  its  object 
was  to  relieve  the  subject  l)y  throwing  the  great  weight  of  it  on  those  who  were  most 
capable  of  sustaining  it.  Is  then  a  man,  having  a  magnificent  establishment,  to  be 
permitted  to  evade  this  tax  on  pio[)erty,  by  contiiuiing  to  reside  on  it  just  so  long  as 
may  be  sufticient  to  bring  him  within  the  case  to  which  it  is  argued  this  exemption 
applies^  And  on  the  other  hand,  a  person  coming  for  a  pui'pose  really  temporary, 
and  is  obliged  from  misfortune,  pcihaps,  to  remain  over  the  period  of  six  months,  is 
to  be  compelled  to  pay  !  It  would  be  defeating  the  veiy  wholesome  object  of  the  act, 
to  put  such  a  construction  on  this  clause.  The  preceding  clause  (sec.  50)  is  very 
explanatory  of  this  section  when  the  words  are  reatl  with  a  regard  to  the  object  of  the 
stiitute. 

Rule  discharged. 

[190]     In  tiik  ExfiiEc.u'EU  Cii.\Mr.Ki!.     Con,\M  Kiciiakhs,  Loim)  Ciincr  Bai!o\. 

Paksons  v.  Bkm.A.MV,  Ciiiin.ANi)  AM)  Otiikus.  17th  .lune  JSl".— A  vicar  claiming 
tithe  of  hay,  may  establish  his  right  by  sutliciont  proof  of  perception  during  living 
memoiy,  where  none  can  be  shewn  to  h;ive  been  cnjo3'ed  l)y  the  rector,  althougli 
his  endowment  actually  negative  his  right  to  that  tithe  expressly,  and  state  it  to 
belong  to  the  rector,  on  the  presumption  of  a  subsequent  endowment,  which  the 
Court  is  bound  to  adopt. — I  As  to  what  evidence  is  sufiicient  to  support  such  a 
claim,  see  the  pioofs  as  detailed  in  the  case.] — i^ercoption  by  means  of  a  conii)08i- 
tion,  which  has  always  been  understood  by  the  parties  to  have  been  paid  for  tithe 
hay,  is  as  strong  evidence  as  if  it  had  been  paid  in  kind. — I'erceptioTi  of  tithes  by 
a  vicar  for  any  considerable  number  of  years,  where  its  iuce])tion  (•annot  b(!  shewn, 
and  it  is  not  met  by  perception  by  the  rector  or  any  other  person,  is  a  sullicicnt 
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proof  of  usage  to  ground  a  presumption  of  perception  long  anterior,  and  of  its 
having  been  founded  on  subsequent  endowment.  Xor  will  the  Court  grant  the 
rector  an  issue  in  such  a  case. — A  receipt  for  payment  (by  a  person  sued  by  a 
vicar  for  tithes)  of  the  plaintiff's  bill  of  costs,  is  evidence  of  the  suit  having 
resulted  in  favour  of  the  vicar. — So  is  an  entry  to  that  effect  in  a  former  vicar's 
books. 

The  plaintiff,  as  vicar  of  Wembdon  (Somerset),  instituted  the  present  suit  against 
the  defendants,  the  occupiers  of  Sandfoixl  farm,  and  the  impropriate  rector  of  the  | 

parish,  for  the  tithes  of  hay,  and  grass  made  into  hay,  on  that  farm. 

The  answers  of  the  Cridlands  (the  rector)  admitted  the  plaintiff's  right  as  vicar  to  i 

the  small  tithes,  bnt  claimed  the  tithe  of  hay  as  impropriate  rector,  and  stated  that 
they  had  permitted  the  defendant  Bellamy  to  retain  the  tithe  for  the  hay  arising  fi'om 
Sandford  farm,  which  he  held  of  [191]  them,  (the  Cridlands)  and  Bellamy  relied  on  i 

their  title. 

Very  many  witnesses  examined  on  the  pai't  of  the  plaintiff,  proved  that  they  had        '  | 
paid  to  him  and  his  predecessors,  as  vicars,  for  a  long  series  of  years,  (as  far  back  as       :   ( 
living  memory),  the  tithe  of  ha_v  mown  on  meadow  lands  within  the  parish  by  a  com- 
position, and  that  they  had  only  rendered  to  the  rector  the  tithe  of  corn, — that  the       j 
tithe  of  hay  had  always  been  paid  by  composition  and  never  in  kind,  and  that  the       n 
tithe  of  corn  had  always  been  rendered  in  kind  to  the  rector,  and  that  he  had  never        ' ' 
received  tithe  of  hay  in  the  parish  by  composition  or  otherwise, — and  that  there  had 
formerly  existed,  (as  they  had  heard)  disputes  between  the  rectors  and  vicars  as  to 
the  right  of  tithe  hay,  l)ut  that  the  vicars  had  ever  uniformly  continued  to  receive  it, 
and  the  plaintirt'  produced  \ery  strong  and  remote  evidence  of  long  perception  and 
reputation. 

The  plaintiff's  endowment  *  was  also  put  in, — it  was  dated  in  1304,  and  was  of 

*  As  the  defence  rested  mainly  on  the  terms  of  the  endowment,  it  may  be  proper 
to  give  the  exact  words  of  the  translation  of  the  olfice-copj^  extracted  from  the 
registry  of  the  Bishop  of  Bath  and  Wells,  intitled,  "Confirmatio  Ordinationis  Vicari:!:^ 
de  Wemedon  ; "  which  are  as  follows  : 

"In  this  instrument  the  ordination  of  the  vicarage  of  the  parish  church  of 
Wembdon,  by  W.  formerly  Bishop  of  Bath  and  Wells,  dated  6th  July  1304,  is 
recited.  The  portion  of  the  vicar,  who  for  the  time  being  should  ministrate  in 
the  church  aforesaid,  was  thereby  ordained  to  consist  of  one  manse,  with  a  garden, 
curtilage,  and  all  other  the  appurtenances  which  the  vicars  of  the  said  church  before 
held  and  were  used  to  dwell  in,  and  three  acres  and  an  half  of  arable  land,  and  four 
acres  of  meadow,  to  the  vicarage  of  old  time  assigned  ;  and  also  all  oblations  aiising 
to  the  aforesaid  church  ;  and  also  the  visitations  of  infirm  persons ;  all  legacies, 
triennial  pavments,  missals,  with  requests,  anniversaries,  and  money  given  at  confes- 
sions ;  and  also  with  the  whole  wax  arising  to  the  church  aforesaid,  also  the  tithes  of 
lambs  and  wool,  and  all  othei-  small  tithes  belonging  to  the  church  of  Wembdon,  by 
what  name  soever  they  might  be  known  It.  was  also  decreed  that  the  said  vicar 
and  his  successors  should  receive  from  the  master  and  bi'ethren  of  the  hospital  of 
St.  John  of  Bridgwater,  two  quartei's  of  wheat  of  good  grain,  two  quarters  of  barley, 
two  quarters  of  oats,  and  half  a  quartern  of  beans  at  the  feast  of  St.  Martin,  in  the 
winter,  and  the  Ascension  of  our  Lord,  by  equal  portions  to  be  divided  ;  and  that  he 
should  gi\'e  the  holy  water  to  his  clerks,  who  ought  to  carry  it,  and  in  the  said  church 
should  ministrate  and  cause  ii,  to  be  decently  served  ;  and  the  master  and  brethren  of 
the  aforesaid  hospital  as  rectors,  the  whole  land  and  meadow  of  the  demesne 
belonging  to  the  said  church,  except  three  acres  and  a  half  of  arable  land,  and  four 
acres  of  meadow,  the  vicai-age  above  assigned  :  and  also  the  tithe  of  corn  and  hay  of 
the  whole  parish  of  Wembdon  entirely,  should  receive  as  before  they  were  wont  to 
do,  to  be  deputed  for  the  uses  for  which  the  appi-opi'iation  was  to  them  granted,  into 
the  portions  of  the  vicarage  of  the  church  of  Wembdon  above  assigned,  Richard  de 
Bridport,  the  then  vicar,  was  instituted  ;  and  the  same  portions  to  the  same  (vicar) 
and  to  his  successors,  were  assigned  :  and  all  ordinary  charges  the  master  and  brethren 
of  the  hospital  aforesaid,  should  support ;  and  the  extraordinary  as  to  two  parts ;  and 
the  vicars  for  the  time  being,  to  sustain  the  third  part ;  which  said  ordination  above 
recited,  was  thereby  confirmed." 
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"jill  siiuill  lillius,  '  [192j  Ijiit  il  ruuitod  tlio  ruuLui-ial  titlius  tu  Ijo  coin  and  hay  of  lliu 
whole  parish. 

[193]  The  Ecclesiastical  Survey,  and  the  Minister's  Accounts,  (20th  and  o5th 
H.  VIII.)  stated  the  rector  to  be  entitled  to  tithe  of  corn,  making  no  mention  of  hay. 
Certain  compositions  were  produced,  made  between  former  vicars  and  occupiers,  for 
tithes  of  whole  farms,  with  express  abatements  for  corn,  and  none  for  hay.  The 
contract  of  sale  of  this  farm,  with  the  tithes  of  corn  and  grain,  from  Lord  Malmes- 
bury  to  the  Cridlands,  not  mentioning  hay,  was  also  given  in  evidence. 

The  plaintit}'  produced  various  extracts  from  vicar's  books  from  1757  to  171)0, 
where  memoranda  of  payments  received  for  compositions  for  the  tithe  of  hay  had 
been  entered,  and  an  account  of  certain  proceedings  in  the  Ecclesiastical  Court,  in  a 
cause  of  .^/.  Alhipi  (a  former  vicar)  v.  Staccy,  to  recover  the  tithes  of  clover,  which  was 
afterwards  compromised,  the  occupier  agreeing  to  pay  the  tithes  to  the  vicar  as  before, 
and  to  pay  the  costs  of  the  suit.*  [194]  In  corroboration  of  which,  a  receipt  given 
by  the  defendant  Stacey,  for  the  plaintiffs  taxed  costs,  was  offered  in  evidence. 

[To  these  it  was  objected,  that  they  were  not  admissible  as  proof  of  payment  of 
tile  particular  tithe  now  sought  to  be  recovered  ;  for  that  the  receipt  was  not  sutli- 
ciently  explained  by  the  other  documents  to  shew  for  what  precise  sum,  and  on 
account  of  what  particular  tithe  it  was  given,  the  libel  itself  evidently  relating  to  other 
tithcable  matters,  and  the  entry  in  the  vicar's  book  (if  that  were  evidence  at  all  in 
.such  a  case)  speaking  of  the  vicar's  demand  generally.  Non  constat,  therefore,  that 
it  might  not  haxe  been  given  for  money  recei\ed  on  account  of  other  tithes  than  that 
now  sought  to  be  recovered. 

But  the  Lord  Chief  Baron  was  of  opinion,  that  the  suit  being  in  evidence,  and  that 
it  had  been  put  an  end  to,  and  a  receipt  given  on  its  termination,  the  vicai-'s  memor- 
andum was  admissible  to  shew  on  what  account  it  had  been  given,  because  it  had 
altogether  the  effect  of  making  the  vicar  charge  himself  with  the  receipt  of  so  much 
money.     And,  therefore,  his  lordship  admitted  the  evidence.] 

[195]  In  the  conveyances  which  were  put  in  fiom  Lord  Malmesbury  to  the  Crid- 
lands the  tithe  of  corn  and  grain  was  mentioned,  and  no  other. 

Dauncey,  and  Owen,  for  the  plaintiffs,  relied  entirely  on  the  case  having  lieen 
fully  made  out  by  the  evidence. 

Martin,  KoupcU,  and  Richards,  foi-  the  defendants,  contended  that  such  a  case  of 
strict  and  positive  title  in  the  vicar  had  not  been  made  out  as  to  enable  the  Court  to 
decide  against  a  rectoi'  without  an  issue  ;  and  they  commented  much  on  the  various 
evidence,  which,  they  insisted,  strong  as  it  certainl)'  was,  was  still  confined  to  li\ing 
memory,  and  did  not  go  to  establish  any  express  title  to  the  tithe  of  hay,  which  had 
never  been  received  by  the  vicars  in  kind  ;  and  it  was  clear  that  the  vicarage  had  it 
not,  by  the  endowment  produced  in  evidence ;  and  non-user  or  neglect  of  his  rights, 
ought  not  to  |)iejudiee  a  rector  standing  not  only  on  his  conmion-law  title,  but  also 
(with  respect  to  the  vicar)  on  an  express  reservation  by  the  terms  of  his  endowment. 

I)auncey,  about  to  reply,  was  sto])ped  by 

Ur'II.vkds,  Chief  Baron.  I  am  of  opinioti  that  the  vicar  has  made  out  such  a  case 
as  entitles  him  to  an  immediate  decree  for  an  account  of  titlie  hay.  It  had  occurred 
to  me,  that  under  the  endowment  produced  the  tithe  of  hay  might  have  passed  under 
the  words  "  small  tithes  "  for  tiie  cn(low-[196]-nient ;  mentions  "  all  other  small  tithes," 

*  That  memorandum  was  proved  to  be  in  Mr.  St.  Albyn's  hand-writing,  and  was 
as  follows  : 

"  N.  Li.  —A  ml  nose  Stacey,  of  Bridgwater,  occupied  seven  acres  ;  ])arl  of  IJowles's, 
No.  11),  not  in  the  survey,  and  had  clover  in  it,  of  which  he  made  hay  ;  and  Kichard 
Tamlin  of  Wembdon  carried  the  hay  for  \\\m  ;  on  his  refusing  to  ])ay,  1  sued  him  in 
the  court  of  Wells  ;  he  stood  out  about  a  year  ;  his  first  plea  was  that  it  was  in  the 
pirisli  of  Biidgwater,  and  had  never  paid  tithes  to  the  vicar  of  Wembdon  ;  but  find- 
ing that  I  could  prove  by  Mrs.  Bowles,  the  widow  of  the  proprietor  of  the  estate,  that 
her  husbantl  had  paid  Mr.  Knight,  and  that  it  appeared  by  Mr.  Knight's  book  of 
accounts,  page  ;i.5,  that  he  had  paid  him  several  years,  and  he  not  being  able  to  |)rovc 
that  he  had  ever  ])aid  the  cor[)()ration  of  Briilgwatcr,  he  changed  his  plea,  and  swore 
he  never  occupied  the  sexen  aci'cs  in  dispute.  However,  he  soon  after  submitted,  and 
paid  my  demands  with  costs,  .lune  iid,  17(JG. 

"  N.B. — ^This  esUite  pays  great  tithes  every  year  to  the  impropriator  of  Wembdon." 
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but  the  tithe  of  hay  is  afterwards  in  fact  absolutely  negatived,  and  therefore  under 
that  endowment  it  is  elearl}'  out  of  the  question.  If,  then,  the  plaintiff  is  entitled  to 
hay,  it  must  be  under  some  subsequent  endowment  ;  and  that  the  Court  will  presume  in 
favour  of  a  vicar,  if  the  evidence  adduced  of  his  perception  be  so  strong  as  to  warrant 
it,  and  that  is,  therefore,  the  only  question  in  the  present  case. 

Prima  facie  then,  the  rector  in  this  instance,  is  entitled  to  the  tithe  of  hay  ;  and 
whether  Lord  Malmesbury  thought  he  had  that  tithe  or  not,  or  whethei-  he  intended 
to  convey  it  or  not,  if  he  really  was  entitled  to  it,  the  defendants  Cridlands  now  are, 
and  therefore  it  is  incumbent  on  the  vicar  to  make  out  a  clear  case.  It  is  material 
here  to  observe,  that  one  of  these  parties  must  be  entitled  to  this  tithe  ;  and  it  is 
important  to  see  what  was  the  nature  of  the  contract  between  Lord  Malmesbuiy  and 
Mr.  Cridlaud,  for  that  furnishes  evidence  of  perception  from  time  to  time ;  and  if 
the  vicar  is  found  to  be  constantly  in  possession  of  the  tithe,  and  that  is  not  broken 
in  upon  by  perception  by  the  rector,  I  must  infer  that  he  has  been  so  long  in  posses- 
sion as  to  authorize  a  presumption  of  a  subsequent  endowment.  Now  the  evidence  of 
the  vicar's  perception  has  certainly  not  been  broken  in  upon  in  this  case,  for  it  is 
admitted  on  all  hands  that  the  rector  never  had  perception  of  the  tithe  of  hay.  In 
short,  there  is  no  sort  of  evidence  offered  on  his  l)ehalf,  except  what  arises  from  the 
tenor  of  the  endowment  :  yet  [197]  he  certainly  has  shewn  himself  sufficiently 
attentive  to  his  interests  on  other  occasions,  not  to  have  neglected  it  in  respect  of  the 
article  now  in  dispute  ;  and  if  he  had  thought  that  he  had  any  right  to  the  tithe  of 
hay  he  would  have  asserted  it.  I  do  not  admit  that  a  lay  rector  is  usually  moi'C 
negligent  of  his  right  to  tithes  than  an  ecclesiastical  rector.  I  fear,  on  the  contrary, 
that  the  cleigyman  is  most  frequently  in  the  habit  of  neglecting  his  interest.  The 
vicar's  evidence  of  perception,  then,  we  find  to  be  so  strong  as  not  to  be  attiicked  even 
in  argument,  and  that  indeed  is  very  candidly  admitted  ;  but  then  it  is  contended 
that  the  evidence  does  not  go  far  enough  back  in  point  of  time  to  establish  such  a 
claim  against  the  common-law  right  of  a  rector.  The  evidence  given  goes  as  far  back 
as  living  memory.  [Here  his  lordship  observed  on  various  parts  of  the  evidence 
furnished  by  the  depositions  of  some  of  the  witnesses,  who  were  very  old.]  Beginning, 
therefore,  from  so  distant  a  pei'iod,  and  bringing  it  down  to  the  time  of  the  present 
vicar,  we  have  a  continued  and  constant  stream  of  evidence  to  shew  that  the  tithe  of 
hay  has  always  been  compounded  for  with  the  vicar.  Now  evidence  of  a  composition 
is  quite  as  strong  in  favour  of  a  claim  of  the  particular  tithe,  as  if  it  had  been  paid  in 
kind.  As  to  some  few  exceptions,  they  only  shew  that  the  vicar  was  negligent. 
There  can  be  no  doubt,  therefore,  that  the  composition  was  paid  for  tithe-hay,  for  it 
could  not  have  been  so  long  mistaken  :  and  that  is  the  fair  result  of  the  evidence,  for 
all  the  witnesses  sav  that  that  was  their  view  of  the  composition,  and  also  that  it  was 
[198]  that  of  other  persons,  which  is  the  kind  of  evidence  that  we  call  reputation  ;  and 
this  is  continued  for  many  years. 

I  had  at  first  misunderstood  the  term  " agistment "  in  the  vicar's  books;  but  I 
observe  that  there  is  a  constant  distinction  preserved  between  plough-land  and 
meadow-land.  There  are  other  things  under  the  head  agistment  besides  agistment 
and  hay,  and  if  there  were  any  doubt  about  the  heading  term,  the  conduct  of  the 
parties  makes  it  quite  clear.  The  parol  evidence  shews  enough  to  assist  thatditticulty, 
and  we  must  adopt  the  meaning  given  to  it  by  the  parties  themselves.  After  all,  the 
vicar's  books  are  only  confirmatory  evidence  of  the  parol  testimony,  luit  they  are 
strong.  As  to  a  vicar's  making  evidence  for  his  successors,  that  is  what  I  cannot 
listen  to.  This  Court  knows  they  do  not  do  so,  and  the  books  of  the  vicar  are  as 
good  evidence  as  the  books  of  a  steward,  charging  himself  with  money  due  to  his 
employer. 

Such,  then,  is  the  evidence  on  the  part  of  the  vicar ;  and  as  to  the  objection  made, 
that  the  length  of  time  is  not  sufficient,  I  am  of  opinion  that,  if  it  can  be  carried  as 
far  back  as  living  memory,  it  is  as  much  as  is  required.  Human  memory  is  certainly 
but  as  a  day  in  itself,  but  it  is  enough  to  found  a  presumption  on,  that  it  has  existed 
long  anterior,  unless  that  presumption  is  contradicted  by  evidence  and  disproved  : 
70,  50,  or  40  years  usage  is  sufficient  to  afford  presumption  of  a  subsequent  endow- 
ment, otherwise,  an  endowment,  or  any  other  instrument,  [199J  could  never  be 
presumed  in  any  case  by  force  of  usage. 

The  suit  in  the  ecclesiastical  court  I  do  not  much  rely  on  as  evidence  :  nor  do 
I  think  any  thing  of  the  marginal  note  lo  the  draft  of  the  conveyance.     The  fact, 
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however,  is,  tli;il  there  w.-i.s  :i  liljel  for  tithe  of  hay  and  other  tithes;  it  may  be  said 
that  that  wa.s  coutiiied  to  a  particidar  pieee  of  land,  but  the  defence  set  up  was  incon- 
sistent with  a  consciousness  of  any  title  to  the  tithe  in  the  defendants.  Fii'st,  it  was 
that  the  lands  were  not  in  the  parish  ;  and  next,  that  the  defendants  had  had  no 
tithcable  matters  i  and  it  appears  fiom  the  evidence,  w-hich  I  admitted  (and  which  I 
still  think  good)  that  the  result  of  the  suit  was,  that  the  defendant  paid  the  demand, 
and  with  costs  ;  now  that  was  by  no  means  like  a  compromise  on  the  part  of  the  vicar. 

With  such  evidence  personally  applicable  to  the  vicar,  I  think  he  has  made  out  a 
strong  case.  Then  it  is  supported  by  all  the  documents,  e.xcept  the  endowment. 
The  minister's  accounts  are  conhned  to  tithe  of  corn.  That  is  cei-tainly  strong ;  and 
I  Ciinnot  help  now  thinking  that  the  traiLsactions  between  Lord  Malmesbury  and 
Cridland  are  applicable  here  to  shew  that  neither  party  ever  thought  that  the  tithe  of 
hay  passed  ;  and  it  is  materially  important  to  shew  that  there  had  never  been  any 
perception  by  the  rector.  All  that  was  sold  was  the  rectory.  At  the  bottom  there  is 
mentioned  "tithes  of  corn  and  grain  of  the  aljove  estate  ;"  if  that  is  not  evidence  to 
shew  that  the  rector  had  no  title,  it  is  enough  to  [200]  shew  that  at  least  he  had  no 
perception  ;  thus,  all  the  evidence  proves  perception  in  the  vicar,  and  there  is  none 
the  other  way  ;  and,  I  am  bound,  therefore,  to  give  him  a  decree.  Were  I  to  send 
this  case  to  a  jury,  and  they  should  find  a  verdict  against  the  vicar,  I  would  send  it 
down  again  and  again  till  they  came  to  the  right  conclusion,  and  found  the  other  way. 
I  consider  myself  bound  by  my  oath,  as  a  juryman  is  ;  and  wherever  there  is  sutticieut 
evidence  to  enable  me  to  decide  one  way  or  the  other,  if  I  did  not  do  .so,  I  should  be 
guilty  of  an  abandonment  of  my  duty. 

Account  decreed,  with  Costs. 

GOUGU  V.  Davik.s  and  GiuiJON.s.  Tuesday,  17th  June  1817. — A  person  depositing 
money  with  bankers,  and  taking  their  accountable  receipts,  does  not — by  continu- 
ing to  leave  his  money  in  the  bank  after  a  dissolution  of  the  original  firm  and 
the  constitution  of  a  new  one,  which  consists  of  some  of  the  members  of  the  old 
bank  and  of  other  persons — discharge  the  foi-mer  partneis  who  have  gone  out, 
although  he  receives  interest  regularly  from  the  new  firm,  gives  them  no  notice, 
and  continues  to  transact  business  with  them  in  the  common  course,  and  that  for 
a  period  of  four  years,  and  until  they  become  insolvent. — Nor  are  those  circum- 
stances sutliciently  strong  to  justify  such  a  case  being  left  to  a  jury. — (xarrow,  B. 
dubitante. 

This  was  an  action  of  assumpsit,  in  which  the  defendant  Gibbons  having  pleaded 
his  bankruptcy,  a  nolle  prosequi  was  entered  as  to  him,  and  Davics  pleaded  the  general 
issue.  A  verdict  was  founil  for  the  dcfcndatit  at  the  Stallbrd  Lent  assizes,  1817, 
under  the  direction  of  .Mr.  .1.  I'arke,  who  [201]  left  it  to  the  jury,  telling  them  that 
there  were  two  questions  of  fact  for  their  consideration  *  ;  1st,  Whether  the  plaintiil' 
as.sented  to  the  transfer  of  the  credit  from  the  old  firm  to  the  new?  2dly,  Whether 
the  defendant  consented  to  take  back  the  credit  on  him.self  ?  In  the  former  case  ho 
directed  verdict  for  the  defendant;  in  the  latter,  for  the  plaintiff.  His  loidship  had 
expressed  his  own  opinion  to  be,  that  under  the  ciretunstances  of  this  case,  the  verdict 
ought  to  bo  for  the  defendant ;  holding  that  the  plaiiitill'  had  impliedly  assented  to  a 
transfci-  of  the  credit,  and  that  an  ex[)ress  assent  was  not  necessary;  and  that  the 
accountable  recei|)ts  were  to  lie  cousidoied  merely  as  evidence  of  the  payment  of  the 
money,  and  not  as  spocitic  securities,  ha\ing  the  same  eU'ect  only  as  the  entries  of  the 
s.tnu'  sums  in  the  banker's  books  would  have  had.  In  the  following  Ivtslor  term,  a 
rule  having  been  ol)tained  for  setting  it  aside,  the  facts  were  stated,  liy  the  desire  of 
the  Court,  in  the  following  case: 

Thomas  Gibbons,  the  older,  deceased,  John  Davies,  and  Thomas  (Jibbons,  the 
younger,  (the  two  defendants  in  this  record,)  carried  on  business  as  bankers,  in 
]iartnership,  at  Wolverhami)ton,  in  Stall'ordshire,  from  the  1st  C)ctober  1808  to  the 
loth  October  1811,  under  the  name  of  "The  Wolverhampton  (Jld  Hank." 

At  the  latter  ])oriod,  the  partnership  above  mentioned  was  dissolved,  and  a  now 
partnership  [202]  was  fornicil  between  the  said  Thom.is  (Jililioiis  the  elder,  Thomas 
Gilibons  juu.  (the  defendant,)  and  his  brothers,  John  and  Henjamin  Gibbous.     Notice 

*  See  the  ease  iufru,  page  207. 
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of  the  dissolution  of  the  old,  and  the  establishment  of  the  new  partnership,  signed  by 
all  the  parties,  was  published  in  the  London  Gazette  of  November  l'2th,  1811  *  ;  and 
the  new  partnei'ship  continued  to  carry  on  business,  under  the  same  name  of  "  The 
Wolverhampton  Old  Bank,"  till  Thomas  Gibbons  the  elder,  whose  name  stood  first 
both  on  the  old  and  new  partnership,  died,  which  was  in  June  1813;  and  the 
survivors  continued  to  cai'ry  on  the  business,  under  the  same  name,  till  the  mouth  of 
March  1816,  when  the  partners  became  bankrupts.  The  plaintiff,  who  has  a  place 
within  two  miles  of  Wolverhampton,  which  he  comes  to  occasionally,  but  resides 
chiefly  at  another  seat,  about  ten  miles  distant  from  Wolverhampton,  from  the  month 
of  Mai'ch  1809,  was  in  the  hal)it  of  depositing  mone}'  from  time  to  time  in  the  bank 
at  Wolverhampton,  for  which  he  received  unstamped  receipts  ;  and  at  the  period  of 
the  dissolution  of  the  old  partnership,  he  had  in  his  possession  several  of  such  their 
receipts  for  such  money  so  deposited,  amounting  to  the  sum  of  [203]  -2131.  10s.  8d.  ; 
and  which  receipts  he  still  holds,  never  having  had  any  securities  substituted.  The 
form  of  most  of  those  receipts  was  as  follows  : 

Wolverhampton  Old  Bank,  1st  March  1809. 
N°  2G3.      Keceived    of   John    Gough,   Esq.   two    hundred  and  twenty   pounds,   to 
account  for  with  interest. 

For  Tuos.  Gibbons,  Joiix  Davies,  and 
Thos.  Gibbons,  Jun., 
£220.  E.  BiKCH. 

The  interest  allowed  by  the  bank  upon  the.se  deposits  was  four  per  cent,  being  the 
same  rate  of  interest  as  that  allowed  by  them  on  deposits  to  their  customers  in  general; 
and  some  few  of  the  receipts  e.xpressed  the  rate  of  interest.  At  the  dissolution  of  the 
old  partnership,  the  balance  of  the  plaintiff's  account  was  brought  forward  into  the 
concerns  of  the  new  firm.  This  was  done  without  consulting  him ;  but  he  knew  of 
the  dissolution,  and  continued  to  deposit  money  in  the  bank  after  the  new  partnership 
commenced,  for  which  he  had  the  accountable  receipts  of  the  new  firm  sent  to 
him  for  such  deposits  from  time  to  time  ;  and  each  time  a  balance  was  struck,  the 
interest  upon  the  whole  sum,  as  well  that  part  of  it  which  was  deposited  before, 
as  that  part  which  was  deposited  after  the  new  partnership  was  formed,  was  calculated 
as  upon  one  aggregate  sum  without  distinction  ;  and  when  the  new  firm  became 
bankrupts,  the  plaintitt'  held  their  accountable  receipts  for  19411.  13s.  6d.,  exclusive 
of  the  receipts  above  mentioned  for  the  old  balance  of  22131.  10s.  8d.,  as  appeared  by 
the  plaintiff's  account,  as  it  [204]  stood  at  the  bank  at  the  time  of  the  dissolution ; 
and  that  balance  was  due  from  the  firm  of  Gibbons,  Davies,  and  Gibbons,  in  which 
the  defendant  was  a  partner  at  the  time  of  the  dissolution.  The  account  is  then 
brought  forward  by  the  late  firm,  leaving  a  balance  of  50181.  14s.  9d.  in  favour  of 
the  plaintiff. 

i'he  plaintiff,  at  various  times  after  the  dis.solution,  applied  for  and  received 
several  sums  at  several  times,  from  the  new  partnership,  as  interest,  which  was 
calculated  upon  the  whole  account,  without  distinction,  including  the  balance  due  at 
the  dissolution  of  the  old  partnership ;  and  he  acknowledged  the  receipts  of  sums  due 
for  interest,  by  letters  addressed  to  Messrs.  Gibbons  and  Co.  bankers,  Woherhampton, 
without  olijecting  to  the  manner  in  which  the  accounts  were  kept  or  the  interest 
calculated;  and  in  1814,  an  account  was  rendered  him,  by  his  desire,  which  was 
headed, — "  Keceived  of  John  Gough,  esq.  by  Gibbons  and  Co."  Then  follow  the 
receipts,  amounting  to  31281.  10s.  8d. 

There  was  also  received,  December  ISth,  4501.  which  was  requested  not  to  be  put 
in  the  general  account,  with  the  following  remark  "  because  I  expected  I  should  want 
it  in  a  few  days."  Those  words  were  in  the  plaintiff's  hand-writing  upon  the  paper 
containing  the  said  account.  On  the  4th  May  1816,  the  solicitor  for  the  plaintiff 
attended  a  meeting  under  the  commission  of  bankruptcy,  and  there  met  John  Davies^ 

*  The  terms  of  the  advertisement  (which  the  Court  required  to  know  during  the 
discussion)  were  as  follows :  "Notice  is  hereby  given.  That  the  partnership  between 
[the  partkti,  naming  tJu'nt  indiiiduaUy]  expires  upon  the  lOth  day  of  October  inst. ; 
and  that  the  Bank  will  be  continued  by  [the  same  jiarties,  substituting  the  name  of 
Benjamin  Gibbons /w  John  Davies] — under  the  firm  of,"  &c. 

[Signed  by  each  of  the  Parties.] 
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the  ilufuiuhuit,  and  stated  [205]  to  him  that  tlie  phiiiitift'  had  a  demand  aj;ainst  liim 
and  company  ;  and  shewed  him  an  account  drawn  out  hy  himself,  (the  solicitor)  of 
"  Aeconntalile  Receipts  of  the  Wolverhampton  Old  Bank,  of  Thomas  Gibbons,  John 
Davies  and  Thomas  Gibbons,  jun.  held  by  Mr.  Gouj^h,"  amounting  to  22 131.  10s,  8d. 
John  Davies  said,  he  knew  of  it  before  ;  that  he  had  made  various  applicaticjns  to 
the  bankmpts  to  be  exonerated  from  all  claim  or  risk  on  account  of  that  demand  ; 
that  he  considered  he  had  been  used  very  ill  by  them ;  that  he  had  come  into  the 
country  previous  to  the  last  Christmas,  for  the  purpose  of  getting  exonerated  fi-om 
the  claims  which  might  be  made  by  Mr.  Gough  ;  that  he  then  suspected  the  afi'airs 
of  the  bank  were  in  a  precarious  state,  and  had  threatened  them,  unless  he  was 
exonerated,  that  he  would  make  a  personal  application  to  Mr.  Goiigh  to  call  in  his 
money  ;  in  consequence  of  which,  he  had  obtained  a  bond  of  indemnity  from  Benjamin 
Gibbons,  sen.  to  secure  him  against  that  demand,  and  some  outstanding  demands 
which  existed  against  the  partnerships  of  which  he  had  been  a  member  at  the  time 
of  the  dissolution  ;  that  it  was  his  disposition  to  pay  all  his  debts  honourably,  and  he 
held  himself  bound  to  pay  such  demand  as  the  plaintiff  might  have  against  him,  and 
all  other  demands  outstanding  against  him,  as  far  as  his  property  would  go.  The 
solicitor  for  the  plaintiff  said,  that  John  Davies  the  defendant,  had  been  very  ill  used, 
and  promised  to  use  his  influence  with  the  plaintiff  to  obtain  him  every  facility  to 
recover  his  money  from  the  other  parties,  having  understood  John  Davies  to  have 
stated  at  that  [206]  time,  that  Thomas  Gibljons,  sen.  (whose  name  stood  first  in  the 
old  partnership,)  harl  left  a  large  property  more  than  sufficient  to  pay  all  the  debts. 
On  the  loth  June  in  the  same  year,  this  action  being  then  commenced,  the  solicitor 
for  the  ])laintift'  again  met  John  Davies,  attended  by  his  solicitor,  and  also  liy  the 
solicitoi'  and  a  friend  on  behalf  of  Benjamin  Gibbons,  the  surety,  when  the  account 
above  stated,  and  shewn  to  John  Davies  on  the  -ith  May,  was  again  exhil)ited,  and 
its  coi'rectness  as  to  sums  and  dates,  admitted  by  Mr.  Davies  and  all  parties,  and  the 
following  proposition  was  put  into  writing  by  the  solicitor  for  Mr.  Gibbons,  and  left 
with  the  plaintiti's  solicitor,  to  be  submitted  to  the  plaintitl',  and  was  ultimately 
assented  to  by  him  ;  but  after  a  long  cnrrcspondence  and  negociation  theieon,  nothing 
was  done  in  conse(pience  of  such  proposal. 

"Mr.  Benjamin  Gibbons,  sen.  is  possessed  of  three  shares  in  the  >Staftbrdshirc  and 
Worcestershire  Canal,  of  the  value  of  20001.  which  Mr.  Pear.son,  on  behalf  of  Mr. 
Gibbons,  proposes  shall  be  assigned  to  or  deposited  with  Mr.  (-lOugh,  together  with 
his  bond,  as  a  collateral  security  for  the  sum  of  20.'531.  10s.  8d.  and  interest,  (for 
which  he  stands  a  guarantee  to  Captain  ])avies,  under  a  bond  of  indemnity  dated 
l.'ith  .lanuary  last,)  to  be  payable  at  the  end  of  twelvemonths  from  Midsunnner  next. 
If  this  proposition  isaccejited,  Mr.  (lough  not  to  be  precluded  from  ]M'Oceeding  against 
any  c)tlicr  parties  for  payment  of  his  money  in  the  mean  while.  —  1 1th  June  If^lG." 

[207]  The  learned  Judge  before  whom  the  cause  was  tried,  left  it  to  the  jury  to 
consider  whether  the  plaintiff  had  not  assented  to  making  the  new  firm  his  debtors, 
observing,  that  with  respect  to  the  communication  since  the  bankruptcy  with  the 
defendant,  that  he  did  not  know  there  had  been  any  subsequent  dealings  between  the 
parties,  and  therefore  it  was  for  them  to  say  whether  if  the  [ilaintill'  had  assented  to 
the  transfer  of  the  debt,  the  defendant  had  agreed  to  take  it  u])on  himself  again. 

The  jury  foinid  a  vei'dict  for  the  defendants. 

Daiuiccy  and  Petit,  in  su]iport  of  the  verdict,  now  shewed  cause.  The}'  subniiUc<l, 
that  a  debt  or  credit  might  be  transferred  at  law,  and  it  ha\ing  l)een  said  that  it 
would  require  strong  evidence  to  estal)lish  such  a  transfer,  admits  that  it  may  bo 
matter  of  evidence.  It  was  established  in  this  case  by  the  verdict  of  the  jury,  with 
the  ap])robation  of  the  Judge.  Then  having  brought  together  the  niateiial  facts  — 
they  submitted,  that  as  at  the  trial  nuich  reliance  was  placed  by  the  plaintitl'  on  the 
effect  of  the  facts,  and  of  the  several  conver.sations  proved,  as  tending  to  elucidate 
them,  all  which  were  before  the  jury,  their  decision  was  complete  and  conclusive. 

In  the  case  of  Hroivniiu/  v.  Slalhinl  (5  Taunt.  450),  where  one  had  sold  and 
delivered  goods  to  another,  who  transferred  them  to  a  third  person,  (the  defemlant,) 
which  was  mentioned  to  the  seller  when  hi'  [208]  called  for  his  money  in  the  jiiesence 
of  the  defendant;  that  was  held  to  lie  a  transfer  of  the  goods,  and  gave  the  seller  a 
right  to  recover  against  such  third  person. 

In  the  case  oi  Siirlces  v.  llnhlnwl  (I  Ks]).  203),  Loitl  lOllenboi-ougli  held  ex])ressly, 
that  though  choses  in  action  are  generally  not  assignable,  yet  where  a  parly  entitled 
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to  money  assigns  over  his  interest  to  anothei',  although  the  debtor  may  refuse  his 
assent,  any  thing  like  an  assent  on  the  part  of  the  holder  of  the  money  would  suffice 
to  maintain  an  action  against  him  for  money  had  and  received,  because  such  an  action 
is  an  equitable  one.  In  Il'illiainsv.  Evcritt  (14  East,  582),  there  was  an  express  dissent 
on  the  part  of  the  holders  of  the  mono}',  and  no  privity  of  contract  between  the 
plaintiff  and  defendants,  but  the  principle  is  admitted  there,  that  money  had  and 
received  might  be  transferred  with  consent  of  the  holder.  The  same  point  is  to  be 
found  so  ruled  in  the  case  of  hrael  v.  Douglux  (1  H.  Bl.  239.  Sed  vid.  Ta;/lor  v. 
Eiggins,  3  East,  169),  and  in  Mouhdale  v.  Birchall  (2  H.  Bl.  820),  and  that  even  where 
the  amount  of  the  debt  transferred  was  uncertain.  The  ca.se  of  Dc  Buniahs  \.  Fuller 
(14  East,  590  (nota))  also  supports  the  same  position. 

In  the  present  case,  the  bank  assented  to  the  transfer  of  the  credit  which  had 
been  originally  given  to  Davies  ;  and  the  plaintiff,  by  all  his  [209]  subsequent  dealings 
with  thera,  manifested  his  entire  confidence  in  the  bank,  and  tacitly  agreed  to  the 
transfer  of  the  debt  due  from  the  old  firm  to  him  to  the  credit  of  the  new  firm. 

This  is  an  equitable  action,  and  the  courts  of  equity  have  always  kept  in  view  the 
object  of  meeting  the  justice  of  every  such  case  as  this,  in  their  determinations  on 
similar  questions.  In  Er  jiarte  Pede  (6  Ves.  602),  the  present  Lord  Chancellor  said, 
speaking  of  the  case  oi  Sliineffy.  JFilks  (l  East,  48),  which  had  lieen  cited  in  argu- 
ment,— "  Very  slight  evidence  pcssibly  might  have  been  sufficient  to  shew,  that  the 
partner  knew  the  stock  had  been  sold,  and  the  benefit  taken  into  the  stock  in  which 
he  was  partner,  and  therefore  it  was  conscientious  that  he  should  become  liable 
for  that." 

They  then  took  several  points  of  distinction  between  the  present  case  and  that  of 
Daniel  v.  Cios>:  (3  Ves.  257) ;  as  that  in  that  case  the  plaintiffs  were  creditors  of  the 
old  partnership,  by  notes  for  money  paid  into  the  bank :  whereas,  here,  nothing  had 
been  given  but  more  receipts — there,  the  partnership  had  been  only  recently  dissolved, 
— here,  it  was  four  years  and  a  half,  and  no  application  had  been  made — there,  also, 
there  had  lieen  no  independent  dealings  between  the  creditor  and  the  new  firm,  as  a 
new  firm,  but  all  that  pa.ssed  between  them  was  referrible  to  an  agency  on  the  part  of 
the  new  firm  for  the  former  partner.  They  also  distinguished  the  present  case  [210] 
from  that  of  Devai/ne.i  v.  Noble  ( 1  Merivale,  Ch.  Ca.  530)  as  not  being  one  on  a  question 
of  following  the  assets  of  a  deceased  partner ;  and  as  that  was  a  case  where  the 
interval  of  the  change  of  firm  and  of  dealing  with  the  two  firms  was  only  eight  or 
nine  months,  they  submitted,  therefore,  that  this  case  was  rightly  left  to  the  jury, 
and  that  the  Court  would  not  now  disturb  the  verdict. 

Jervis,  in  support  of  the  rule,  contended,  that  the  direction  of  the  learned  Judge 
was  incoirect,  and  that  the  jury  had  drawn  a  wrong  conclu.sion.  He  submitted,  that 
if  C4ough  had  been  desirous  of  proving  this  debt  under  the  commission  against  the  new 
firm,  he  would  not  have  been  permitted  to  do  so  on  the  ground  of  his  legal  right,  as 
again.st  the  present  defendant — that  nothing  had  been  done  by  the  plaintiff  to  release 
Davies,  who  was  clearly  originally  liable — that  the  pl.-iintiff  had  never  trusted  the 
new  firm  exclusively,  or  shewn  himself  to  have  done  so  by  any  one  act.  He  relied 
altogether  on  the  facts  of  the  case,  and  the  authority  of  Cross  v.  Daniel,  and  the  cases 
there  cited. 

Puller,  on  the  same  side,  was  stopped  by 

Graham,  Baron. — The  question  left  to  the  jury  was,  Whether,  under  the  circum- 
stances, they  would  presume  that  the  plaintifi'  had  adopted  the  new  firm  as  his 
debtors,  to  the  release  and  discharge  of  the  old  ?  According  to  the  view  which  I  have 
of  [211]  this  case,  it  does  not  appear  to  me,  with  deference  to  the  learned  judge, 
that  the  case  furnished  sufficient  evidence  to  induce  the  jury  to  come  to  this 
conclusion. 

I  lay  aside  the  conversation  between  the  defendant  and  the  plaintifi's  attorne}' ; 
not  that  I  .say  it  was  not  evidence,  but  I  do  not  consider  it  of  any  weight;  and  out 
of  respect  to  the  learned  Judge,  I  will  suppose  there  is  some  doubt  about  it,  though 
I  cannot  impute  to  the  gentleman  who  had  that  conversation  an  intention  to  entrap 
the  defendant. 

The  evidence  is,  that  there  was  a  firm  composed  of  three  persons  carr\nng  on 
business  as  bankers,  one  of  whom  still  remains  a  paitner  in  the  new  firm.  This 
gentleman,  the  plaintiff,  deposited  money  with  that  firm,  from  1809  till  1811,  when  it 
was  dissolved.    A  new  partnership  was  then  formed,  with  whom  the  plaintiff  continued, 
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trusting  to  the  crerlit  of  the  tirni,  to  deposit  nioiicv  until  tiieir  liiuikruptcv,  taking 
;iccouut;tblo  receipts;  and  on  that  part  of  the  case  the  books,  if  produced,  would  have 
furnished  decisive  evidence. 

The  amount  deposited  with  the  old  firm  was,  22131.  10s.  8d.  In  October  ISII 
the  new  firm  was  constituted  ;  and  it  is  important  to  consider  of  whom  it  consisted. 
One  of  the  old  partners  goes  out,  and  two  of  the  old  partners,  Mr.  T.  Gibbons,  senior, 
and  Mr.  T.  C4ibbons,  junior,  continue.  Two  new  partners  are  admitted,  and  Mr.  Davics 
is  e.vcluded.  We  have  no  evidence  of  what  was  done  by  the  part-[212]-ners  inter  se. 
T.  Gibbon  the  elder  died  in  1S1.3  ;  and  the  firm  goes  on  without  any  alteration.  No 
agreement  is  .shewn  relating  to  what  took  place — no  settlement  of  accounts — nothing 
is  drawn  from  the  plaintitt's  mouth,  to  shew  that  he  released  the  old  firm — nothing 
has  been  adduced  to  make  him  appear  to  have  trusted  the  new  firm,  but  the  mere 
fact  that  he  goes  on  pajnng  money  to  the  new  firm  and  receiving  interest. 

There  is  therefore  no  evidence  to  shew  that  Mr.  Gough  adopted  the  new  firm  : 
what  more  has  he  done,  than  to  say  I  am  perfectly  willing  to  take  your  security  for 
the  new  debt,  but  I  don't  release  the  old  firm.  I  keep  their  accountable  receipts. 
Then  it  is  said,  that  in  the  new  books  these  gentlemen  did,  with  the  knowledge  of  the 
defendant,  debit  themselves  with  the  old  debt ;  but  it  is  not  proved  that  the  plaintifi' 
knew  it.  Their  books  would  have  given  important  evidence  ;  and  the  reserve  of  the 
books  shews  they  would  not  have  furnished  decisive  evidence  in  the  defendants  favour. 
Nothing  is  shown  but  the  account  marked  C.  stating  the  specific  sums  paid  in.  They 
go  on  in  the  same  way  from  the  first  to  the  last.  It  appears  to  me  that  this  account 
made  an  impression  upon  an  extremely  intelligent  mind,  that  these  sums  were  carried 
to  the  debit  of  the  new  firm,  but  I  think  otherwise.  Supposing  the  plaintiti'  to  have 
known  the  contents  of  the  liooks,  there  was  nothing  to  lead  him  into  an  impression, 
that  by  receiving  interest  of  the  new  firm,  he  was  discharging  the  old.  He  says  (it  is 
true),  "  I  call  upon  you  for  payment  of  interest  upon  the  [213]  whole  debt,  but  one 
of  the  old  firm  remains  a  partner  in  the  new,  so  that  one  of  you,  at  least,  is  responsible 
to  me  for  interest  on  the  whole."  Then  he  docs  not  give  up  the  accountable  receipts  ; 
therefore  it  strikes  me  that  the  mere  circumstance  of  his  receiving  interest  of  the 
surviving  partner  cannot  release  the  old  firm.  Su])pose  he  had  brought  his  action 
against  the  new  firm,  how  could  he  have  maintained  it?  The  mere  production  of  the 
papei',  and  the  diaft  for  payment  of  interest,  would,  I  think,  have  been  insullicieiit. 
If  the  new  partnership  hafl  given  notice  to  him  to  produce  the  old  receipts,  he  would 
have  been  nonsuited,  and  this  general  tally  of  sums  received  would  have  been  no 
answer.  It  seems  to  mc  to  be  going  too  far  to  say,  that  there  is  any  evidence  to  shew 
that  the  old  firm  was  released.  The  conversation  with  the  solicitor  is  not  immaterial  ; 
and  the  defendant  did  actually  receive  an  inflemnity  for  this  demand.  The  case,  I 
think,  was  too  weak  to  be  left  to  a  jury  ;  it  should  have  been  said,  that  there  was  not 
sutlicient  evidence  to  exonerate  the  defendant  fiom  his  responsibility  for  the  money 
actually  advanced  to  the  bank  before  he  ceased  to  be  a  partner. 

Wood,  Baron.  I  am  of  the  same  opinion.  It  does  not  appear  to  me  that  there 
was  evidence  to  discharge  I  )avies,  as  one  of  the  ])artners  of  the  old  firm.  The  plaintill' 
deposits  money  with  the  bank,  or  in  other  words,  lends  it  to  them  at  interest.  The 
old  partnership  is  dissolved,  and  new  |)aitners  are  taken  in  :  he  trusts  the  new 
partners  as  he  did  the  old  ;  but  that  is  not  in  itself  any  discharge.  What  [214]  thou 
18  there  proved  beyond  that,  to  dischaigo  Davics  f 

There  is  not  any  evidence  that  tin;  [)l.iintitr  agreed  to  release  the  old  and  receive 
the  new  firm  as  his  debtors.  The  only  evidence  is  that  the  new  firm  paid  interest  upon 
both  debts  ;  one  of  the  new  having  been  a  partner  in  the  old  firm.  What  does  this 
prove?  The  plaintili'  might  not  have  known  that  a  new  partnership  was  formed; 
but  even  if  ho  knew  that  the  new  firm  took  upon  themselves  the  debts  of  the  old,  it 
would  not  havcaU'ectcd  him,  as  discharging  them  ;  nor  would  tiny  thing  passing  merely 
inter  se  have  done  so  There  is  nothing,  that  I  can  see,  except  the  mere  iiayment  of 
interest,  which  looks  any  thing  like  a  discharge,  and  I  cannot  think  that  that  can 
discharge  the  old  firm,  moi-o  especially  as  one  of  the  partners  was  the  same.  At  fii-st, 
I  thought  theic  hail  been  a  balanpc  struck,  and  carried  to  the  debit  of  the  new  i)artnor- 
■'ihip  account ;  and  that  the  ])laintilT  had  known  of  that,  and  hail  assented  to  it :  if  ho 
had  done  that,  it  would  have  licen  a  very  diHerent  thing  :  but  that  is  not  the  case,  no 
l)alaiice  had  been  struck.  It  does  not  appear  that  they  have  in  their  own  books 
done  so. 
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If  il  h;t(l  appealed  that  the  plaintiff  had  received  from  the  new  tiian  as  iiuieh 
money  as  would  have  paid  the  whole  of  the  old  account,  it  might  have  discharged  the 
defendant ;  but  no  agreement  between  themselves  and  the  new  partners  would  dis- 
charge the  old  partners  from  Gough's  demand.  It  appears  to  me,  therefore,  that  the 
direction  was  [215]  wrong,  and  that  the  case  of  Cross  and  Daniel  is  in  point. 

Gaurow,  Baron.  I  cannot  agree  that  there  was  no  evidence  to  be  left  to  a  jury  ; 
I  think  there  was  important  evidence  to  be  left  to  a  jury,  and  that  the  judge  was  so 
far  right.  In  deference  to  the  I'est  of  the  Court,  however,  I  abstain  from  saying  more. 
I  would  only  observe,  that  the  withholding  the  books  cannot  be  imputed  more  to  one 
of  the  parties  than  to  the  other  of  them  ;  because  the  plaintiff,  by  giving  a  subpcena 
duces  tecum  to  the  banker's  clerk,  might  have  compelled  theii'  production 

It  is  not  necessary  for  me  to  go  into  the  case  at  any  length  :  the  majority  of  the 
Court  being  against  me,  there  must  be  a  new  trial.  I  shall  not  attempt  to  shew,  and 
do  not  mean  to  intimate,  that  they  are  wrong,  but  merely  to  .say  that  I  certainly 
entertain  much  doubt. 

Rule  absolute. 


[216]     In  the  Exchequer  Chamber.     [Coram  Richards,  Lord  Chief  Baron.] 

Armstrong  v.  Hewitt  and  Others.  Wednesday,  I8th  June  1817. — It  is  not 
sufticient  that  a  vicar, — who  rests  his  case  on  presumption  of  an  endowment  from 
evidence  of  perception, — prove  that  he  has  received  the  tithes  claimed  from  the 
rest  of  the  parish  generally,  and  even  from  part  of  the  district  in  which  the  defen- 
dants lands  are  situate,  unless  he  carry  it  to  the  parts  for  which  the  exemption  is 
claimed  by  the  defence.  And  the  vicar  not  doing  so,  proof  on  the  part  of  the  defen- 
dants, that  no  tithe  has  ever  been  paid  for  their  lands,  will  entitle  them  to  an  issue. 
— Nor  will  the  Ecclesiastical  Survey,  (stating  the  vicar  to  be  entitled  to  tithe- 
hay  in  the  parish  genei-ally,)  supply  the  absence  of  proof  of  perception  from  the 
particular  lands. — The  three  legitimate  repositories  of  terriers  and  vicars  books, 
to  make  them  evidence,  are,  the  church-chest — the  registry  of  the  bishop — and 
the  registry  of  the  arch-deacon. 

[Applied,  Biddcs  v.  Bridijes,  18S5,  54  L.  T.  530.] 

The  principal  point  in  this  tithe  cause,  which  was  instituted  for  an  account  of  tithe 
of  hay,  was,  how  far  perception  to  a  certain  extent,  in  certain  paL'ts  of  a  parish,  was 
evidence  of  a  vicar's  general  title  to  the  tithe  in  (juestion,  in  other  parts  wherein  he 
could  not  prove  perception. 

The  plaintiff'  was  lessee  of  the  vicar  of  Stanwix,  (Cumberland,)  and  the  defendants 
were  occupiers  of  portions  of  land  in  certain  districts  called  Cringle  Dyke  and  Burnt 
Hill,  which  were  of  considerable  extent ;  and  this  bill  was  tiled  for  the  tithe  of  hay 
over  1  he  whole,  claimed  under  an  alleged  right  founded  on  prescription  as  presumptive 
of  an  ancient  endowment.  The  defence  set  up  by  Hewitt  was  a  title  to  the  tithe  as 
derived  to  him  by  mesne  conveyances  from  the  persons  entitled  to  the  impropriate 
rectory. 

The  answer  stated,  (denying  the  vicar's  right,  and  deducing  the  title  set  up  by  the 
defendants  [217]  from  the  former  owners  of  the  tithes  of  corn,  or  prescriptive  payments 
in  lieu  of  the  tithes  issuing  out  of  the  lands  within  Cringle  Dyke,) — that  being  neither 
these  defendants  nor  any  former  owners  or  occupiers  of  these  lands,  had  ever  made 
any  payment  to  the  present  or  any  former  vicar  of  this  parish,  in  respect  of  any  tithe 
of  grass  or  hay  produced  on  such  lands  ;  and  that  no  such  tithe  had  ever  been  received 
in  kind  by  any  vicar,  for  the  lands  occupied  by  the  defendants,  or  any  other  lands 
within  the  district ;  and  suggested  that  if  any  payments  had  ever  accrued  due  in 
respect  of  such  lands,  they  were  due,  not  to  the  vicar,  l)ut  to  the  persons  entitled 
to  the  tithe  of  corn  within  the  district  of  Cringle  Dyke.  And  they  submitted,  that 
if  any  former  vicar  had  ever,  at  any  time,  been  entitled  to  the  tithe  of  hay  of  the  lands 
in  question,  it  must  now  be  presumed  that  they  had  been  since  commuted  for  some 
valuable  consideration. 

It  appeared  that  the  parish  was  subdivided  into  nine  districts,  of  which  Cringle 
Dyke  was  one,  and  Cargo  (wherein  some  of  the  lands  were  situate,  according  to  some 
of  the  witnesses,)  another  ;  and  to  those  this  case  more  particularly  applied. 
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The  [)laiiitill'  put  in,  as  the  only  documentary  evidence  of  his  genera!  right  to  tithe 
of  hay  in  the  [)arish,  the  ecclesiastical  survey  of  the  2()th  Henry  VIII.  which  stated 
the  vicar  to  he  entitled  to  tithes  of  hay  within  the  parish, — vicars  books,  containing 
entries  of  money  received  for  tithe  of  haj', — and  various  terriers,  noticing  that  tithe- 
hay  [218]  was  payable  in  kind  to  the  vicar,  except  as  to  certain  persons  not  conneeted 
with  the  present  suit. 

[Those  vicars  books  were  produced  from  the  church-chest.  It  was  objected  by 
Martin  that  they  were,  therefore,  not  admissible  in  evidence  against  the  occupiers 
in  suppoi't  of  the  vicar's  claim  ;  for  that  as  they  had  not  been  found  in  either  of  the 
onl}^  proper  repositoiies * — the  bishop's  register  ottice,  or  the  archdeacon's  registry — 
l)Ut  were  brought  from  a  custody  peculiarly  under  the  control  of  the  vicar,  he  was 
not  entitled  to  use  them  in  his  favour  ;  and  he  cited  Atkins  v.  Hatton  (2  Anstr.  386) 
and  Miller  v.  Foxier,  in  the  note  to  that  case. 

(Jn  the  other  hand  it  was  insisted,  that  the  parish  church-chest  was  an  authenticated  ' 
and  legal  repository,  and  one  which  invested  the  document  with  as  full  authenticity 
as  either  of  those  which  had  been  named  ;  and  that  such  a  custody  rendered  terriers 
admissible  in  evidence,  on  which  ever  side  of  a  tithe-question  they  might  be  offered  ; 
because  it  is  a  repository  connected  with  their  contents,  accounting  for  the  custody. 
Polls  V.  Durant  (4  Gw.  1406,  H.  1450-4).     Bullen  v.  Mikhel  (ante,  vol.  ii.  p.  211). 

Richards,  Chief  Baron.  If  this  book  had  been  produced  from  the  same  custody 
by  a  plaintiff,  in  a  [219]  suit  to  establish  a  modus,  it  would  clearly  be  evidence  for 
him  :  why  then  is  it  not  admissible  against  him  1  The  books  contain  historical  facts 
connected  with  the  parish  ;  and  what  place  is  so  proper  for  the  custody  of  such  ;i  piece 
of  evidence  as  the  chest  of  the  parish  church.  The  propriety  of  its  custody  is  founded 
on  the  same  principles  as  those  which  regulate  such  questions  with  respect  to  terriers. 

The  books  were  therefore  admitted.] 

The  depositions  for  the  plaintiff  tended  to  shew  that  the  vicar, had  received  the 
tithes  of  hay  in  the  parish  generally,  and  in  the  district  of  Cargo. 

On  the  other  hand  it  was  proved  that  neither  the  vicars,  nor  any  of  their  lessees, 
had  ever  received  any  such  tithes  for  the  lands  occupied  by  either  of  the  defendants. 
The  persons  who  had  farmed  the  tithes  of  hay  of  the  parish  under  several  foimer  vicars 
also  proved  that  they  had  never  taken  or  demanded  tithes  of  hay  of  the  lands  in 
qucstii)n,  because  they  did  not  consider  themselves  ontitleil  to  them  ;  for  that  the  last 
vicar  had  informed  his  lessees  that  the  vicai'  was  not  entitled  to  the  tithes  of  hay  for 
the  lands  of  Ciingle  Dyke  and  Burnt  Hill ;  and  one  witness  stated  that  compositions 
had  been  paid  for  these  lands  to  the  impropriators  for  tithes  both  of  corn  and  hay. 

Martin  and  Barber  contended  that  a  sniiicicnt  prima  facie  case  had  l)eeii  proved 
by  the  plaintill'  to  cast  on  the  defendants  the  onus  of  establishing  [220]  a  defence  by 
proving  cither  a  title  to  the  tithes  of  hay,  or  an  exemption,  particularly  as  there  was 
no  one  mentioned  to  whom  the  tithe  of  hay  has  been  paid. 

Dauncey  and  Phillimore,  for  the  defendants,  insisted  that  a  vicar  was  bound  to 
make  out  a  clear  title  before  he  could  call  on  the  defendant  to  answer  his  case  ;  that 
in  tiie  present  instance  the  vicar  had  given  no  proof  of  perception  of  the  tithes  of  hay 
from  Cringle  Dyke  or  Burnt  Hill  farms,  for  that  no  part  of  the  evidence  went  to  affect 
those  lands  ;  his  case,  therefore,  resting  on  perception,  failed  as  t  >  all  such  parts  as 
wore  not  shewn  to  have  ever  paid  any  tithes.  There  is  also  evidence  of  disclaimer; 
for  it  appears  tiiat  the  vicars  have,  on  many  occasions,  let  their  tithes  with  an  express 
declaration  that  they  had  no  right  to  tithe-hay.  And  they  submitted,  thei'efore,  that 
the  plaintiff  had  not  made  out  such  a  satisfactory  case  as  to  call  on  the  occupiers  for 
any  defence. 

IvK'HAKDS,  Chief  Baron,  |  having  stated  the  object  of  the  bill].  In  this  case  the 
vicar  is  undnubtedly  bound  to  shew  his  title,  for  tiie  common  law  gives  him  no  right, 
and  the  plaintiffs,  who  are  his  lessees,  stand  in  exactly  the  same  situation  lus  the  vicai' 
himself. 

The  plaintiff  is  in  this  predicament :  having  no  existing  oiidowmont  to  produce,  wc 
must  collect  entirely  from  the  evidence  of  usage,  whether  there  ever  was  an  endow- 
nicnt  giving  him  the  tithe  of  hay.    [221]  The  first  evidence  is  the  I'Jcclcsiastical  Sui-vey, 

*  It  was  stated  by  Mr.  Caley,  that  there  were  three  legitimate  repositories ; 
namely,  the  bishop's  registry,  the  registry  of  the  archdeacon  of  the  diocese,  and  the 
church  chest ;  and  to  that  slatemeiit  the  Lord  Chief  Baron  assented. 


446  ARMSTRONG   V.  HEWITT  4  PRICE,  222. 

"26  Hen.  8,  from  which  it  appears,  that  the  \icar  had  decimas  freui  ;  and  wherever  that 
.survey  is  considered  as  evidence,  it  is  no  doubt  in  the  nature  of  an  endowment.  But 
the  ecclesiastical  survey,  or  any  other  ancient  document,  is  not,  in  point  of  evidence, 
equivalent  to  an  endowment  or  to  usage.  Then  there  are  produced  five  vicars  books, 
from  which,  at  one  time,  I  thought  that  there  was  a  general  title  shewn  to  be  in  the 
vicar,  to  entitle  him  to  the  tithe  of  hay  throughout  the  parish,  and  that  they  would  be 
sufficient  to  authorize  me  in  deciding  this  case  in  favour  of  the  plaintiffs ;  but  we  must 
look  at  the  evidence  on  the  other  side,  and  it  happens,  that  in  a  court  of  equity  every 
witness  whose  depositions  appear  on  paper,  is  unfortunately  equally  entitled  to  credit, 
and  so  far  1  have  not  the  means  which  a  jury  have  of  weighing  the  testimony  of  one 
witness  against  that  of  another.  Now,  the  nature  of  the  present  question  is  not 
whether  there  exists  any  title  in  these  defendants,  but  whether  the  plaintiffs  are 
entitled.  It  is  enough  for  the  defendants  to  rest  their  case  on  the  denial  of  the 
plaintiffs  title.  P'rom  the  evidence  I  say  the  vicar  has  shewn  himself  to  be  entitled 
generally  to  tithe-hay  throughout  the  parish,  yet  from  the  same  evidence  I  must  say 
that  the  plaintiff'  has  not  made  out  a  title  to  hay  in  every  part  of  the  parish.  The 
vicar's  books  are  strong  evidence,  and  they  support  the  ecclesiastical  survey :  but  they 
do  not  shew  that  the  tithes  are  due  to  the  vicar  for  these  farms,  for  they  only  shew 
him  to  be  entitled  generally,  and  not  to  every  acre  of  the  parish.  So  far,  the  present 
case  differs  very  mateiially  [222]  from  that  of  yesterday  {Parsons  v.  Bellamy,  ante, 
p.  190)  ;  for  there  the  evidence  was  all  one  way.  Then  let  us  see  what  is  the  case 
that  the  defendant  opposes  to  that  of  the  vicar.  The  plaintilT  admits  that  there  is  no 
evidence  of  any  vicar  having  ever,  in  fact,  received  tithe  of  h&y  of  the  lands  in  the 
occupation  of  the  defendants.  In  the  case  of  yesterday,  the  plaintiff'  had  constantly 
received  the  tithe.  Then  to  meet  the  inference  which  would  otherwi.se  necessarily 
arise  from  this  non-perception,  the  plaintiff"  has  endeavoured  to  prove  that  no  hay  had 
been  produced  on  these  lands  worth  collecting,  but  he  has  failed  in  proving  that ;  for 
within  the  last  forty  years  it  is  shewn  that  the  lands  produced  good  crops  of  hay,  the 
tithe  of  which  would  have  been  well  worth  collecting,  and  that  is  proved  by  a  person 
whose  interest  it  was  to  collect  the  tithes.  He  adds,  indeed,  what  seems  to  me,  who 
am  bound  to  give  credit  to  his  testimony,  to  be  certainly  a  little  extraordinary,  that 
the  vicar  had  declared  that  they  were  not  entitled  to  the  tithe  of  hay  on  these 
premises.  Other  witnesses  state  that  there  was  but  little  hay,  but  none  of  the 
witnesses  say  that  there  was  none.  The  evidence  for  the  defendant  again  shews  that 
tithe  was  never  paid  for  these  lands  by  any  one ;  not  meaning  that  they  were  exempt, 
but  that  they  paid  no  tithes  to  the  vicar  ;  that  must  be  taken  to  be  the  effect  of  it. 
Then  in  other  parts  of  the  parish  it  is  proved  that  tithe  of  hay  was  paid  to  the  vicar, 
and  that  evidence  is  certainly  strong  ;  but  such  evidence,  although  it  gives  great 
assistance  to  [223]  the  ecclesiastical  survey  generally,  does  not  carry  the  perception 
of  the  tithe  through  the  whole  parish,  as  it  has  been  trul}'  said  it  was  incumbent 
on  the  plaintiff'  by  his  evidence  to  do. 

[His  Lordship  then  went  into  the  contradictory  evidence  given  as  to  there  not 
having  lieen  a  sufficient  crop  of  hay  pioduced  on  these  lands  to  make  the  collection 
of  it  worth  while  ;  and  adverted  to  the  positive  evidence  of  the  declarations  of  former 
vicars,  that  no  tithe-ha}'  was  due.] 

Then  what  am  I  to  sa}'  to  this  case,  where  there  is  this  sort  of  adverse  testimony. 
I  cannot  decide  this  cause  (as  I  did  that  of  yesterday)  as  a  jurj'  may,  for  I  am  equally 
bound  to  believe  the  evidence  on  both  sides,  where  there  is  conflicting  testimony. 
The  vicar's  lessee,  who  was  likel.v  to  be  acquainted  with  the  extent  of  the  vicar's  right, 
does  not  demand  the  tithes  of  hay  arising  from  these  lands,  because  the  vicar  told  him 
he  was  not  entitled  to  them  ;  thus  the  actual  non-perception  is  founded  on  an  intentional 
deliberate  disclaimer;  and  then  what  becomes  of  the  suggestion,  that  the  tithe  was 
not  worth  collecting.  Add  to  all  this  that  some  of  the  witnesses  say,  the  tithe  was 
not  paid  to  the  vicar,  because  it  belonged  to  the  Aglionby  family.  On  the  whole, 
therefore,  although  there  is  no  doubt  that  the  vicar  is  entitled  to  tithe-hay  in  very  many 
parts  of  the  parish,  it  does  not  necessarily  follow  that  he  is  entitled  to  it  from  these 
particular  lands,  from  which  he  has  not  proved  any  perception.  The  question  then  is, 
whether  on  such  evidence  I  can  decide  [224]  this  cause  now.  There  is  evidence  that 
no  tithe-hay  ha.s  ever  been  paid  to  the  ^•icar  for  these  lands ;  that  the  vicars  have 
disclaimed  their  right  to  tithe-hay  of  these  lands  :  and  that  in  fact  these  lauds  were 
accountable  foi'  that  tithe  to  another  person.     Undei'  these  circumstances  I  am  bound 
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to  do  (what  I  never  will  do  where  I  can  avoid  it,)  put  the  parties  to  the  expense  of 
sending  this  question  to  be  tried  by  a  jury. 
Issue  decreed. 

The  Attorney-General  i:  Green.  Friday,  20th  .June  1817. — A  maker  of  vinegar 
for  sale,  whetheV  as  vinegar,  or  as  blacking,  or  as  any  other  article  not  being 
vinegar  properly  so  called,  or  pure  and  applicable  to  the  common  uses  of  vinegar, 
is  liable  to  the  duty  of  excise,  and  the  other  provisions  of  the  several  statutes 
relating  to  the  makers  and  preparers  of  vinegar  for  sale. — It  is  not  necessary  to 
state  in  the  information  that  the  liquid  was  preparing  for  sale :  that  may  be 
proved. 

[Referred  to,  Attmney-General  v.  Bailey,  1846,  16  Mee.  &  W.  7.5.     Distinguished, 
Attorney-General  v.  Bailey,  1847,  1  Ex.  294.] 

This  was  an  information  in  rem,  for  the  condemnation  of  8519  gallons  of  vinegar, 
and  liquors  preparing  for  vinegar,  seized  by  the  Excise  for  being  fraudulently  deposited 
in  an  unentered  place,  with  intent  to  evade  the  duty  under  the  43d  Geo.  III. 
ch.  69  *i  Sched.  A.,  and  which  had  been  claimed  by  the  defendant,  who  was  a 
blacking-manufacturer. 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  sittings  in  Middlesex, 
after  Easter  term ;  when  the  jury  found  a  verdict  for  the  Crown  upon  the  2d  count, 
charging  the  article  seized  to  be  a  liquor  preparing  for  vinegar. 

[225]  .lervis,  on  a  former  day  in  this  term,  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that  it  ought  to 
have  been  stated  in  the  count  to  have  been  vinegar  preparing  for  sale,  according  to 
the  42d  Geo.  III.  ch.  93,  sec.  17. 

[Wood,  Baron. — It  would  be  sufficient  to  prove  that  it  was  preparing  for  vinegar 
for  sale.] 

Another  ground  was,  that  the  liquid  seized  was  preparing  for  blacking,  and  not 
for  vinegar. 

It  appeared  by  the  Lord  Chief  Baron's  report  to  have  been  in  evidence,  that  the 
defendaTit,  in  his  trade  of  blacking-maker,  made  and  used  a  certain  liipiid  (fiequently 
sugar-water,  as  it  was  called,  and  coopers-wash),  which  was  in  point  of  fact,  vinegar, 
or  at  least,  a  preparation  for  vinegar,  mixed,  however,  with  oil,  and  lamp  or  ivory- 
black,  and  other  ingredients  calculated  to  make  blacking  ;  that  before  it  could  be 
used  for  that  purpose  it  must  become  vinegar,  and  was  made  so  by  being  exposed 
to  the  sun  anil  air — that  vinegar  might  be  so  made  of  those  and  many  different 
materials,  and  that  the  lit|uid,  which  was  the  subject  of  the  present  information,  was 
good  vinegar,  when  it  had  deposited  the  other  materials  which  had  been  mixed  with 
it,  by  standing  for  some  time. 

Dauncey,  Clarke,  and  Walton,  now  shewed  cause.  They  submitted  that  the  sole 
question,  which  was  one  of  law,  was  whether  it  were  necessary  to  bring  the  defendant 
within  the  purview  of  [22G]  the  several  acts  of  parliament  on  the  subject  of  the  tUities 
of  excise  on  vinegar,  to  shew  that  the  liquid  was  ))iep.iring  for  vinegar,  to  be  sold  us 
vinegar  ;  and  they  contended  that  it  was  not ;  for  if  it  weie  vinegar,  and  sold,  it 
would  be  sutliciont,  whether  it  were  sold  as  vinegai',  or  as  blacking,  or  any  thing  else, 
provided  the  licpiid  was  in  point  of  fact,  vinegai'. 

They  then  adverted  to  the  several  statutes  on  the  subject,  l)cginning  with  the 
8th  of  Anne,  ch.  9,  sec.  4  Ik  b*'^,  for  removing  doubts  as  to  the  duty  being  chargeable 
on  makers  of  pickles,  and  expressly  exempting  the  makers  of  white  load,  and  white 

*'  "  For  every  barrel  of  vinegar,  vinogar-beei',  or  liijuors  preparing  for  vinegar, 
which  shall  be  brewed  or  made  in  (ircat  Brit'iin  for  sale,  to  be  paid  by  the  maker 
thereof,  lOs." 

*'^  "And  whereas  it  may  be  doubteil  whether  such  persons  as  make  vinegar,  and 
use  the  same  in  the  preparing  or  making  of  pickles  for  sale,  are  vincg.ir-makers  witliin 
the  moaning  of  this  and  the  other  acts  relating  to  the  duties  upon  vinegar;  it  is 
hereby  delarcd,  That  from  and  after  the  commencement  of  this  act,  the  vinegar  so 
made  and  used  is  and  siiall  be  lialile  lo  the  duties  l>y  this  act,  and  llie  former  acts, 
whereby  the  duties  on  vinegar  are  iuipuse<l ;  and  the  said  persons  shall,  to  all  intent's 
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lead  only,  as  shewing  what  was  intended  by  the  legislature  as  to  who  were  liable  ;  and 
by  de-[227]-claring  that  white-lead  makers  shall  be  exempt ;  it  not  only  shews  that 
vinegai'  in  any  shape  is  liable,  but  that  no  other  article  made  with  it  is  favoured  but 
white  lead  alone. 

Jervis,  Lawes,  and  Nolan,  in  support  of  the  rule,  treated  the  question  as  one  com- 
pounded of  law  and  fact ;  and  contended  that  the  evidence  did  not  bring  the  defen- 
dants within  the  act ;  the  words  e.vpressly  imposing  a  duty  on  liquor  preparing  for 
vinegar  for  sale  ;  whereas  the  acid  in  question  was  not  preparing  for  ^•inegar,  but  for 
blacking;  not  for  the  common  purposes  to  which  vinegar  is  applied,  but  for  making  a 
commodity  which  could  not  be  considered  or  used  as  vinegar  for  culinaiy  and  other 
domestic  purposes.  Such  was  the  distinction  taken  by  the  statute  of  Aime  (an.  reg.  8, 
ch.  4).  There  the  vinegar,  used  as  such  in  pickles,  was  declared  to  be  liable,  but  that 
the  vinegar  used  not  as  vinegar,  but  for  the  purpose  of  making  white  lead,  was  not. 
The  acid  used  by  the  defendant  would  never  have  been  sent  into  public  as  vinegar,  or 
sold  as  such.  The  statute  of  10  &  11  Will.  3,  ch.  21,  sec.  11,  on  the  same  subject, 
speaks  of  "  liquoi-  proper  for  making  vinegar  found  in  the  possession  of  a  vinegar- 
maker."  The  dnty,  therefore,  is  only  to  be  taken  from  the  vinegar-maker,  and  that 
while  it  is  in  a  state  of  preparation  for  vinegar.  All  the  acts  on  the  subject  apply  to 
common  vinegar-maker.s,  who  prepare  that  commodity  for  sale  ;  and  they  insisted,  that 
this  defendant  was  not  to  be  considered  as  a  vinegar-maker,  or  as  having  a  preparation 
for  vinegar  in  his  possession,  within  the  letter  or  policy  of  any  of  those  [228]  acts  of 
parliament ;  and  that  so  to  construe  these  statutes  would  be  injurious  to  the  commerce 
of  the  country. 

Dauncey  having  replied  ; 

KiCHARD.S,  Chief  Baron.  I  am  glad  that  this  question,  which  is  certainly  an 
important  one,  has  been  brought  under  discussion.  It  appeared  to  me  at  the  trial, 
that  the  Crown  was  entitled  to  a  verdict  in  case  the  jury  should  be  of  opinion  that 
this  liquid  was,  in  point  of  fact,  vinegar,  or  a  preparation  foi'  vinegar  for  sale,  of  what- 
ever materials  it  may  have  been  made  ;  for  it  is  immaterial  whether  it  were  made  of 
malt,  or  sugar  and  water,  coopers-wash,  or  of  any  other  article  ;  for  in  either  case  it 
would  be  equally  within  this  act  of  parliament. 

Vinegar,  as  the  witnesses  said,  is  a  necessary  ingredient  in  making  blacking ;  and 
being  so,  this  liquor  was  no  doubt,  while  undergoing  fermentation,  a  preparation  for 
vinegar,  and  was  actually  so  preparing  when  found.  The  .single  question  was,  whether 
any  such  liquid,  whether  preparing  foi'  vinegar,  or  having  become  ^^negar,  was  charge- 
able for  the  duties,  unless  intended  to  be  sold  as  vinegar  ;  and  I  think  that  if  sold  as 
blacking  it  is  within  the  act. 

As  to  the  liquid  being  vinegar,  and  having  been  made  for  sale,  that  was  clearly 
proved ;  and  according  to  the  evidence  of  the  officer,  if  it  had  been  found  on  the 
pi'emises  of  a  vinegar-maker,  it  must  have  paid  the  duty,  and  so  it  would  if  it  had  been 
sold  to  Green. 

[229]  Then  it  becomes  unnecessary  to  take  into  consideration  the  object  of  its 
ultimate  application  ;  for  if  it  be  liable  to  duty  at  all,  it  is  liable  during  the  time  that 
it  is  in  preparation. 

The  present  question  is,  whether  the  defendant  making  this  for  sale  not  as  vinegar, 
but  as  blacking,  is  chargeable  with  the  dut}'.  No  doubt,  for  making  vinegar,  if  not  for 
sale,  but  for  domestic  purposes,  he  would  not  be  liable  The  4th  section  of  the  8th  of 
Anne  was  introduced  to  remove  doubts  which  had  been  entertained  as  to  whether 
vinegar  used  in  making  pickles  was  liable ;  but  the  next  clause,  declaring  that  the  act 

and  purposes,  be  deemed  and  taken  to  be  the  makers  of  vinegar  foi'  sale,  within  the 
meaning  of  the  same  acts. 

"  Provided  always.  That  nothing  in  this  or  any  other  act,  shall  extend,  or  be  con- 
strued to  extend,  to  charge  with  this  or  any  other  duty,  such  vinegar  as  shall  be  made 
by  the  manufacturers  of  white  lead  only,  and  used  and  consumed  by  themseh'es,  in 
the  making  and  preparing  the  .same,  and  to  no  other  use  whatsoever  ;  nevertheless, 
such  makers  of  vinegar,  so  used  in  the  preparing  of  white  lead  (in  case  they  shall  sell 
or  deliver  out  any  vinegar  whatsoever  by  them  made,  to  any  person  oi'  persons,  or 
employ  the  same  for  any  other  use,)  shall  from  henceforth  be  chargeable  with  all 
duties  ])ayable  to  her  Majesty  by  vinegar-makers,  for  all  vinegar  by  them  made  or  to 
be  made." 
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shall  not  be  construed  to  extend  to  makers  of  white  lead  only,  is  very  material ;  for 
the  word  "  only  "  is  an  express  exclusion  of  all  other  exemptions.  [His  Lordship  read 
the  4th  and  5th  sections.]  After  comparing  these  two  clauses,  it  seems  impossible  not 
to  say  that  a  person  in  the  situation  of  this  defendant  is  lialile  to  the  duty.  He  does 
not  indeed,  it  is  true,  call  himself  a  maker  of  vinegar,  but  a  maker  of  blacking ;  but 
the  (luestion  is,  whether  he  is  not  a  vinegar-maker  in  fact.  It  was  ui'ged  that  he  did 
not  sell  it  as  vinegar,  but  as  blacking.  But  he  makes  tiie  vinegar,  and  he  sells  it,  no 
matter  under  what  denomination.  In  fact,  this  very  person  once  entered  liis  piemises, 
and  was  charged  with  and  paid  the  duty.  In  point  of  law,  I  am  of  opinion  that  the 
direction  was  right ;  for  it  was  a  question  altogether  for  the  jury  ;  and  as  to  the  evidence 
there  was  not  the  least  doubt. 

[230]  Gk.vh.vm,  Baron.  In  order  to  sustain  this  verdict,  it  is  necessary  to  shew 
that  this  liquid  was  a  preparation  for  vinegar  for  sale  at  the  time  when  it  was  seized. 
I  have,  certainly,  I  acknowledge,  had  considerable  doubt  whether  the  object  of  the 
duty  was  not  vinegar  properly  so  called,  intended  to  be  used  as  vinegar  for  the  accus- 
tomed purposes  of  that  article  in  life,  and  it  occurred  to  me  primarily  that  it  was. 
There  is  no  doubt  that  vinegar  may  be  made  in  various  ways,  and  with  diflerenfc 
materials,  and  it  seems  to  be  applied  to  many  other  purpo.^es  than  its  pi-incipal  one, 
and  among  others  for  the  making  this  article  of  blacking  ;  and  if  an  inferior  sort  of 
vinegar,  calculated  for  making  blacking  onl}-,  would  be  liable  to  duty  in  the  hands  of 
a  vinegar-maker,  I  see  no  reason  why  it  should  not  in  the  hands  of  a  blacking-manu- 
facturer ;  and  if  so,  the  mixture  of  other  ingredients  protecting  it,  is  an  idle  notion. 
The  act  does  not  look  to  the  sale  as  in  the  form  of  vinegar  only  ;  and  the  arguments 
of  the  Crown,  drawn  from  the  statute  of  Aune,  as  it  regai'ds  the  makers  of  pickles, 
are  fair  ;  but  they  leave  the  other  questions  open.  With  regard  to  white  lead  makers, 
that  statute  is  express  ;  but  it  is  strictly  confined  to  that,  and  therefore  it  should  seem 
that  all  other  persons  are  liable.  Suppose  a  distiller  buys  immense  quantities  of 
vinegar  for  distillation,  it  must  pay  the  duty.  So  if  finding  it  cheaper,  he  makes  it, 
but  not  to  sell  as  vinegar,  but  as  a  refreshment  compounded  of  it,  he  would  still,  I 
take  it,  be  liable.  This  may  perhaps  bo  a  very  inferior'  kind  of  vinegar,  but  it  is 
vinegar  ;  it  is  made  by  the  defendant,  and  [231]  he  sells  it  as  blacking.  I  am  therefore 
of  opinion  that  he  is  within  the  act. 

Wood,  Baron.  I  do  not  mean  to  differ  from  my  Lord  Chief  Baron,  and  my  brother 
(rraham,  tuit  to  express  some  doul)ts  which  I  have  had  on  this  question. 

I  confess,  it  sti'uck  me  that  the  meaning  of  the  act  was,  that  the  liquid  should  be 
made  vinegar,  in  the  common  sense  of  the  word,  and  sold  as  such  ;  and  as  it  is  a  penal 
law,  I  doubted  whether  it  ought  to  be  extended  beyond  the  letter.  But  this  was 
vinegar,  no  doubt ;  and  if  the  jury  had  thought  that  being  solil  under  a  difl'erent 
denomination,  as  blacking,  was  a  pretext  merely,  it  would  have  been  a  fi'aud,  and  the 
verdict  coulfl  not  have  been  otherwise  ;  but  there  being  no  question  of  fraud  in  this 
case,  I  had  considerable  doulit  on  it :  but  notwithstanding  those  doubts,  I  do  not  mean 
to  dissent  in  this  case  fi-om  the  opinions  ali'cady  expressed. 

(jARKow,  Ij.-iron,  of  the  same  ojjiniou.  I  think  this  verdict  may  be  supported  on 
the  bi-oad  fact  of  the  liquid  being  a  preparation  for  vinegar,  not  to  be  used  as  vinegar, 
but  to  be  sold  as  blacking  Our  attoition  has  been  called  to  the  necessity  that  this 
lii|niil  should  have  been  intended  foi'  sale  as  vinegar,  in  the  general  acceptation  of 
that  word  ;  but  I  do  not  think  that  at  all  necessary  to  l)ring  the  defendant  within  the 
statutes.  [His  lordshij)  then  adverted  to  the  statute  of  Anne.]  What  is  the  princifilo 
which  should  exempt  a  blacking-maker  more  than  [232]  a  maker  of  pickles?  and  an 
expiess  enactment  appears  to  have  been  thought  necessary  to  exempt  white-lead 
makers. 

This  peison  formerly  liought  vinegar  for  the  same  purpose,  and  if  that  was  not 
[irotected  from  the  duty,  the  ultimate  a|)[)lication  of  it  is  not  to  lie  taken  into  con- 
sideration, As  to  any  argument  arising  from  favouring  commerce,  even  if  blacking 
wcie  an  article  of  considerable  cx[)ortation,  that,  is  not  a  topic  foi'  guiding  our  judg- 
ment, whatexcr  weight  it  might  have  in  ;uiothei'  place.  It  appears  to  me  that  the 
direction  .anil  \(^i-dict  aie  ((uite  right,  and  that  therefore  the  I'ulc  must  be  discharged. 
I'er  L'uriaui.      Kule  discharged. 
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Bedington  *■.  SOUTIIALL.  .Saturday,  21st  June  1817. — The  Court  requires  .sti'oiig  fact?, 
and  to  be  di.stinctly  stated,  in  cases  of  setting  aside  an  award  ;  and  a  denial  of 
any  such  is  conclusive. — All  the  witnesses  of  the  part_v  against  whom  the  awaid 
is  made  must  have  been  examined,  and  in  his  presence,  or  it  will  be  a  ground  for 
setting  the  award  aside  ;  but  that  must  be  made  clearly  to  appear. — Quwi'e,  if  it  be 
not  necessary  to  shew  that  such  examination  was,  in  point  of  fact  required ;  or 
whether  a  witness,  having  been  named  as  to  be  examined,  be  not  a  requisition. 

Jervis  now  shewed  cause  against  a  rule  obtained  by  Puller,  for  setting  aside  this 
award  for  settling  the  differences  between  the  parties  in  certain  [233]  matters  of 
mutual  account,  on  affidavits,  the  shoi't  substance  of  which  was,  that  the  parties  having 
met  on  the  5th  of  April,  a  postponement  to  the  12th,  at  the  instance  of  the  plaintitl', 
was  agreed  on  ;  that  on  that  day  a  witness  of  the  defendant  having  been  examined 
by  the  arbitrator,  (a  private  person,)  on  the  part  of  the  plaintiff,  in  the  absence  of  the 
defendant  and  his  attorney,  (on  Saturdaj',  the  12th  April,)  it  was  agreed  that  he 
should  attend  again  to  be  examined,  on  oath  if  required,  as  well  as  certain  other  persons 
mentioned  on  his  part,  whom  he  proposed  to  examine  as  to  certain  items  added  to  the 
plaintiff's  bill  since  the  delivery  of  his  bill  of  particulars  ;  that,  subject  to  that  arrange- 
ment, the  reference  was  proceeded  in,  and  closed  for  that  day  ;  that  none  of  the 
plaintiff's  witnesses  were  examined  by  the  ai-bitrator  in  the  presence  of  the  defendant 
or  his  attorney,  so  that  he  had  had  no  opportunity'  of  cross-examining  them ;  and  that 
on  the  Monda}'  following,  (the  14th,)  the  arbitrator,  notwithstanding,  made  his  award 
at  the  office  of  the  attorney  for  the  plaintiff,  giving  a  balance  in  favour  of  the  plaintitl, 
whereas  it  was  said  it  should  have  lieen  in  favour  of  the  defendant ;  and  partiality 
towards  the  plaintiff  was  suggested. 

Affidavits  were  now  i-ead  on  the  part  of  the  plaintiff.  The  arbitrator  swore  that 
he  adjourned  the  meeting  of  the  5th  April  in  consequence  of  the  defendant  having 
brought  in  a  larger  account  than  that  of  the  plaintiff,  as  delivered  under  the  Judge's 
order,  for  a  delivery  of  particulars  ;  that  one  of  the  plaintiff's  witnesses  having  come  a 
long  [234]  way,  he  examined  him  then  to  save  expense  ;  that  on  the  meeting  on  the 
12th,  the  plaintiff,  his  attorney  and  witnesses,  attended  at  ten  in  the  morning;  but  as 
the  defendant's  attorney  did  not  attend  till  two  hours  afterwards,  he  examined  the 
witness  alluded  to  on  the  part  of  the  plaintiff;  that  on  the  arrival  of  defendant's 
attorney,  he  examined  both  the  plaintiff  and  defendant,  and  several  witnesses  on  the 
part  of  the  defendant,  which  lasted  till  five  o'clock,  when  he  considered  the  evidence 
on  both  sides  closed;  that  the  bonds  expiring  on  the  15th,  he  made  his  award  on 
Monday,  the  14th.  The  affidavit  of  the  plaintifl's  attorney  corroborated  the  statement 
of  the  arljitrator,  and  denied  that  any  agreement  was  marie  on  the  1 2th  of  April  for 
examining  any  other  witness  on  a  future  day. 

EiCH.-iRDS,  Chief  Baron,  having  gone  through  the  ciicumstances,  from  which  his 
Lordship  said,  that  in  his  view,  though  the  affidavits  on  both  sides  were  very 
inconclusive  and  deficient,  it  appeared  to  be  clear  that  the  defendant's  witnesses  had 
not  been  examined  ;  held,  that  the  arbitrator  was  bound  to  examine  his  witnesses, 
and  in  his  presence ;  and  that  not  having  done  so  the  award  ought  not  to  stand.  As 
to  the  other  fact,  of  an  arrangement  to  examine  them  on  a  future  day,  that  having 
been  denied,  was  put  out  of  the  question. 

Graham,  Baron,  was  of  opinion  that  as  no  corrupt  partiality  had  been  established 
against  the  arbitrator's  character,  the  Court  were  bound  to  pro-[235]-tect  him  in  the 
course  of  his  duty  ;  and  observed,  that  the  fact  of  the  defendant  having  been  surprised 
was  not  fully  made  out,  as  it  was  not  stated  that  he  was  preparing  his  witnesses  when 
he  received  the  award. 

Wood,  Baron.  It  certainly  strikes  me  in  the  same  way  ;  and  I  think  there  is  not 
sufficient  ground  for  setting  aside  this  award.  The  circumstance  of  further  witnesses 
being  agreed  to  be  examined  on  the  part  of  the  defendant,  is  denied,  and  that  is 
therefore  out  of  the  question.  Had  the  witness  been  distinctly  required  to  be 
examined  before  the  award  was  made,  the  arbitrator  would  have  done  wrong ;  but 
that  is  not  made  to  appear.  It  is  not  stated  that  any  such  requisition  was  made, 
either  on  Saturday  or  on  Monday,  or  that  the  witness  had  been  prepared ;  and  it  is 
not  enough  to  induce  a  Court  to  set  aside  an  award,  that  it  is  stated  loosely,  that  some 
of  the  party's  witnesses  were  not  examined,  or  in  the  party's  presence. 

Garrow,  Baron.     It  is  (juite  true  that  Courts  of  Justice  .should  give  their  support 
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to  judges  of  tlie  pai-t3''s  own  choice  ;  aiiil  holding  this  judge  of  a  domestic  fonini  hy 
no  veiy  strict  rule,  it  is  quite  eleur  that  this  award  cannot  stand.  It  is  not  denied 
that  one  of  the  witnesses  meant  to  be  examined  on  the  part  of  the  defendant,  under- 
went a  long  examination  on  the  part  of  the  plaintitf,  in  the  defendant's  absence  ;  and 
it  does  not  appear  that  he  was  ever  again  examined  afterwards  ;  and  he  [236]  might 
have  been  examined  on  the  Monday,  and  then  the  award  would  have  been  good.  T  he 
arbitrator  was  bound  to  have  appointed  a  day  for  the  examination  of  the  witne.ss, 
otherwise  the  award  could  not  have  been  expected,  and  must  have  ))een  a  sui'prise  ;  it 
is  not  to  be  supposed  that  an  arbitrator  will  proceed  to  make  his  final  arbitrament 
before  the  witnesses  named  to  him  have  been  examined,  and  therefore  a  formal 
reijuisition  that  he  might  be  examined  is  out  of  the  question.  In  the  mean  time, 
however,  he  finds  his  way  to  the  office  of  the  plaintift''s  attorney,  and  there  makes 
his  award.  It  seems  to  me,  too,  to  be  quite  clear  that  he  was  making  preparation 
for  examining  this  witness  throughout.  The  decision  therefore  was  ex  parte  ;  and 
however  justly  an  arbitiator  may  decide  without  hearing  all  the  evidence,  it  can  never 
be  satisfactory.  The  plain,  short  objection  is,  that  this  arbitrator  has  disappointed 
the  party. 

Rule  discharged. 


[237]  The  Attorney  General  v.  Horton.  The  Attorney  General  r. 
Ckothall.  Friday,  13th  June  1817. — It  is  not  a  fatal  variance  (after  verdict) 
where  an  information,  professing  to  set  out  the  title  of  an  Act  of  Parliament, 
describes  it  as  intitled  an  act  {&c.)  for  repealing  duties  on  salt,  and  the  drawbacks 
(itc.)  "  theieon  ' — the  title  being  (in  fact)  in  the  same  words,  with  the  exception  of 
having  the  word  "thereout"  instead  of  "  thereon  "  :  (and  adding)  and  for  granting 
other  duties  (&c.)  "thereon";  the  concluding  word  being  the  same. — Evidence 
of  deficiency  in  a  fish-curer's  stock  of  fish-.salt,  and  of  his  cai't  being  found  in  the 
act  of  carrying  salt  from  his  herring-hang,  under  a  misrepresentation  of  the 
contents,  and  other  suspicious  circumstances,  having  lieen  left  to  the  jury  to  say 
whether'  he  had  delivered  salt  to  a  person  not  being  a  fish-curer,  contrary,  &c. — • 
held  to  have  been  pi'operly  so  left,  and  to  be  sutticient  to  sustain  a  verdict  for 
the  Ci'own  on  such  a  charge. 

Verdicts  having  been  given  for  the  Crown,  on  the  trial  of  these  informations,  against 
the  defendants,  for  smuggling  into  consum])tion  a  large  i[uantity  of  their  fishery-salt, 
contrary  to  the  38  Geo.  3,  ch.  89  ; 

Jervis  now  moved  for  a  new  trial,  on  the  gi'ound  of  a  variance  between  the 
information  which  professed  to  set  out  the  title  of  the  act  of  parliament  under  which 
this  proceeding  was  instituted,  and  the  true  title  of  the  act — the  information  stating 
it  to  be  intituled  "An  Act  for  transferring  the  management  of  the  salt  duties  to  the 
cominissionens  of  Excise,  and  for  repealing  the  duties  on  .salt,  and  the  drawbacks, 
allowances,  and  bounties  thereon,"  the  act  having  it  "th(;reout"  (and  adding)  "and 
for  granting  other  duties,  drawbacks,  allowances,  and  bounties  thcieon." 

Anothei'  groinid  of  objection  was  taken  to  the  evidence  against  the  defendants,  not 
anioiuiting  to  proof  of  the  paiticular  ofi'cnce  charged  by  the  [238]  llth  count.  The 
allegation  was,  that  the  defendant  being  a  fish-cin-er,  &c.  and  having  a  quantity  of 
salt  deli\ercd  to  him  free  of  duty,  according,  iVc.  did,  before,  i^irc.  deliver  to  curtain 
persons,  to  the  Attorney  General  unknown,  not  being  fish-curcrs,  &c.  a  great  part,  to 
wit,  3000  pounds  weight,  i^-c.  contrary,  itc.  whereby,  itc. 

The  evidence  was,  that  the  defendants  had  given  money  to  the  otlicer  to  put  down 
in  his  specimeir-papcr'  a  greater-  number-  of  ban-els  of  herrings  as  bi-anded  than  he  liad 
in  fact  branded  ;  that  havirrg  communicated  that  to  another  oHicer-,  they  took  moasru'cs 
for  detecting  him  in  defiauding  the  revenue.  On  going  to  weigh  the  defendants  stock 
of  fish-salt,  they  found  rrone,  at  a  time  wherr  he  ought  to  have  had  121  l)iishels  *  and 
IC  pourrds.  On  the  18th  Xov.  the  oHicer-s  observirrg  the  cart  and  hor-scs  of  orre  of  lire 
defendants  at  his  herring-hang,  arrd  c(jncluding  that  it  was  there  for  the  purpose  of 
smrrggling  away  salt,  turned  oil',  arrd  waited  till  the  cart  was  irr  motiorr,  wherr  they 
canru  for-ward  with  some  soldiers,  whom  they   had  ])r-ocur-ed  in  the  mearr  time,  and 

*  A  bushel  weighs  56  pounds. 
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inquiring  of  the  men  who  accompanied  it,  what  they  had  in  the  cart,  they  said  "  seed 
wheat."  They  then  proceeded  to  search  the  cart,  when  the  men  ran  away,  and  they 
found  that  it  contained  five  sacks  of  salt,  which  they  seized,  as  well  as  the  cart  and 
horses. 

It  was  objected  that,  whatever  other  ofl'ence  such  evidence  might  prove  the  defen- 
dants guilty  of,  it  [239]  aflbrded  no  proof  of  the  illegal  delivery  of  the  deficient  salt, 
as  charged  in  the  count. 

But  the  Court  were  of  opinion,  that  taking  the  whole  of  their  various  transactions 
together,  it  was  a  proper  question  to  be  left  to  the  jury,  and  was  proof  sufticient  to 
sustain  their  verdict,  finding  that  the  defendants  had  illegally  delivered  the  salt, 
charged  by  the  information  to  have  been  smuggled  into  consumption  contrary  to  the 
statute. 

As  to  the  other  objection,  they  held,  that  the  variance  was  not  such  a  one  as  was 
so  fatal  to  the  information  as  to  entitle  the  defendant  to  have  the  vcidict  now  set  aside, 
and  therefore  the  rule  was 

Refused. 

[240]  Butts  and  Others  v.  Bilke  and  Another.  Wednesday,  18th  June  1817. 
— A  bankrupt  having  obtained  his  certificate  under  a  joint  commission  issued 
against  him  and  others,  is  not  estopped,  when  suing  a  sti'anger  in  trover,  from 
controverting  the  validity  of  the  commission,  or  from  taking  advantage  of  its 
illegality,  as  against  such  stranger,  between  whom  and  the  plaintiflP  there  is  no 
recipi'ocity. — Quaere,  whether  a  joint  commission,  sued  out  against  three  persons, 
pending  two  previous  separate  commissions  against  two  of  them,  is  valid  in  law 
as  against  the  third,  and  whether  the  assignees  appointed  under  the  two  former 
commis.sioiiers,  (who  were  also  assignees  under  the  last,)  can  maintain  an  action 
of  trover  to  recover  property  of  such  third  person  jointly  with  him ;  or  whether 
it  be  absolutely  void  at  law,  so  that  the  person  who  is  the  object  of  it  cannot  so 
join  in  the  action  :  or  whether  such  subsequent  commission  be  merely  voidable, 
and  suspends  his  right  to  join  till  the  former  commissions  are  established,  or  the 
last  superseded  ? — The  Court  will  not  infer,  or  take  notice  of,  any  fact,  not  expressly 
stated  to  have  been  found  by  the  jury,  in  an  argument  on  a  special  verdict. 

The  plaintiffs,  who  were  the  assignees  of  Alexander  Geddes  and  Thomas 
Milliken,  under  two  separate  commissions  of  bankrupt,  (and  also  assignees  of  George 
Geddes,  A,  Geddes,  and  T.  Milliken,  under  a  subsequent  joint  commission  against  all 
three  of  them,)  and  George  Geddes,  (who  were  all  three  formerly  partners  in  trade, 
and  joiut  owners  of  the  ship  "  Satyr,") — brought  this  action  of  trover  against  the  defen- 
dants, (the  sheritt'  of  Sui'rey,  and  a  judgment-creditor,)  to  recover  the  ship  "Satyr," 
which  had  been  seized  by  the  sheritt",  under  a  fieri  facias,  at  the  suit  of  the  other 
defendant. 

The  cause  was  tried  at  the  Surrey  Lent  Assizes,  1814,  before  Thomson,  Chief 
Baron,  when  it  having  been  objected,  on  the  part  of  the  defendants,  that  (xeorge 
Geddes,  being  a  bankrupt,  and  having  therefore  no  property  in  the  ship,  had  no  right 
to  sue  the  defendants  in  this  action  of  trover,  the  learned  Judge  held,  that  as  the 
plaintiffs  had  [241]  bound  themselves  by  the  third  joint  commission,  they  could  not 
therefore  maintain  the  action,  and  accordingly  nonsuited  them. 

It  was  moved,  on  the  part  of  the  defendants,  that  that  nonsuit  might  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  action  was  maintainable  In' G.  Geddes, 
notwithstanding  the  commission  of  bankruptcy  against  him.  The  rule  having  been 
granted  *, 

Trinity,  Tuesday,  14th,  Wednesday,  1.5th  June  1814. — Nolan,  Comyn,  Gurney 
and  Bolland,  for  the  defendants,  now  shewed  cause. 

They  contended  that,  as  these  three  commissions  could  not  stand  together,  the  two 
separate  commissions  were  superseded  l)y  the  third  joint  commission  ;  and  that,  as  by 
that  commission  the  property  of  Geddes  in  the  ship  had  been  divested,  he  had  no 
longer  any  right  or  title  remaining  in  him  on  which  he  could  support  the  present 
action. 

They  submitted,  that  whatever  might  be  the  practice  in  regard  to  concurrent  com- 

*  For  the  facts  of  the  case,  see  the  special  verdict,  infra,  pp.  250  to  2.54. 
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missions,  several  mouths  having  intervened  between  the  two  separate  commissions  and 
the  third  joint  commission,  precluded  all  argument  on  that  gronud  in  favour  of  the 
former,  in  the  present  case  ;  that  pending  the  prior  commission,  the  last  might  perhaps 
be  voidable,  and  by  taking  the  proper  course  [242]  it  might  have  been  annulled  ;  but 
that  liad  not  been  done  ;  and  here  the  assignees  under  each  commission  are  the  same 
persons,  and  must  therefore  necessarily  be  estopped  from  contro\erting  the  validity  of 
either  of  the  commissions  ;  and  so  as  to  Geddes,  who  had  acquired  his  certificate  under 
the  third  commission,  and  was  therefore  precluded  from  denying  its  legality.  So  far- 
has  the  doctrine  been  carried  of  a  bankrupt  being  bound  by  a  commission  to  which  he 
has  submitted  that,  as  was  observed  in  Ilaiiland  v.  Couk  (5  T.  R.  656),  by  Lord 
Kenyon,  even  in  the  case  of  a  fraudulent  bankrupt,  capital  punishment  was  inflicted 
for  concealing  part  of  his  effects,  because  the  person  himself  had  submitted  to  it. 

They  then  submitted  that,  according  to  the  practice,  joint  commis.sions  were  pre- 
ferred in  Courts  of  Equit}',  as  they  were  more  efficacious,  both  on  account  of  their 
more  fully  reaching,  and  more  satisfactorily  distributing,  the  bankrupt's  eft'ects  among 
all  the  creditors  ;  that  in  the  present  case  it  was  quite  clear  that  all  parties  interested 
had  assented  to  the  subsequent  commission  for  the  benefit  of  all,  and  beneficial  arrange- 
ments should  be  supported,  and  particularly  in  cases  of  bankruptcy  ;  and  they  observed, 
that  it  appeared  from  all  the  cases  that  the  Chancellor  had  the  power  to  supersede  a 
former  commission,  and  suft'er  the  subsequent  commission  to  stand,  all  of  which  was 
in  Courts  of  Equity  mere  matter  of  arrangement ;  [243]  and  therefore  until  the  other 
commissions  were  formally  superseded,  any  one  was  as  much  in  foi'ce  as  the  rest. 
Thus  in  Lixs,  Ex  purtc  (16  Yes.  ATS),  the  Lord  Chancellor,  (after  adverting  to  the 
inconsistency  of  the  decisions,  which  hold,  that  a  bankrupt  uncertificated  has  no 
propert}',  yet  may  acquire  it  by  action,  declaring  at  the  same  time  that  they  are 
settled  points,  and  cannot  be  disturbed),  refused  to  supersede  a  second  commission 
against  an  uncertificated  bankrupt,  holding  that  it  was  discretionary  in  the  Court 
whether  they  would  supersede  the  second  commission  or  not,  where  the  second  was 
sued  out  a  long  time  after  the  first;  and  in  Ex  parte  Crew  (16  Ves.  2-37),  the  Lord 
Chancellor  said,  "  We  are  now  in  the  habit  of  superseding  the  one  or  the  other,  as  may 
best  answer  the  ends  of  justice."  In  Proudfoot,  Ex  parte  (1  Atk.  252),  also,  the 
Chancellor  (Lord  Haidwicke)  refused  to  supersede  a  second  commission. 

They  anticipated  that  many  cases  would  be  cited  to  shew  that,  where  a  subsequent 
commission  was  sued  out  against  a  bankrupt,  pending  a  former,  it  was  void  ;  but  they 
submitted  that  the  present  was  quite  distinct  from  any  of  those,  from  the  circumstance 
of  there  having  been  no  pi-evious  commission  against  (George  Geddes  ;  and  that, 
therefore,  as  to  him,  the  doctrine  for  which  those  cases  would  be  cited  did  not  apply  ; 
for  as  to  him,  there  was  cleai'ly  some  property  not  divested  under  the  former  com- 
[244]  missions,  on  which  the  sMl)sequent  joint  commission  might  operate  ;  and,  there- 
fore, the  principle  on  which  all  those  cases  proceed  —  that  there  can  be  no  efi'ccts 
belonging  to  an  uncertificated  bankrupt,  so  that  a  subsequent  commission  must  be 
imgatory — could  not  apply  iiere  ;  and  the  result  of  all  those  cases  furnishes  the 
distinction  of  such  commissions  being  merel)'  voidable. 

On  the  whole,  they  submitted  that  the  second  commission  was  at  most  merely 
voidable,  and  not  void  ; — that,  until  it  was  avoided,  it  remained  in  force,  at  least  so 
far  as  to  take  away  from  the  person  who  was  the  object  of  it  the  right  of  Tuaintaining, 
in  a  Couit  of  Law,  such  an  action  as  the  [)resent ;  and  that  if  any  thing  further  wci'c 
wanting  to  defeat  that  right,  his  having  conformed,  and  obtained  his  certificate  under 
that  commission,  woukl,  as  to  himself,  completely  i)recludc  him. 

Daunccy,  Marryatt,  Lawes,  Al)l)ott,  ami  Taddy,  for  the  plaintifis,  insisted  that 
whatever  might  be  the  doctrine  in  equity,  in  law,  the  third  commi.ssion,  [wnding  the 
foiiner,  was  a  mere  nullity  as  against  all  the  parties  ;  and  to  .ill  intents  and  pur])oses 
absolutely  void  ;  that  as  to  the  two  partners  wlio  had  been  declaied  hankiupts  under 
the  separate  commission,  and  who  had  not  under  those  obUuned  their  ceitificates, 
the  third  commission  was  clearly  null  and  void  ;  for  there  could  be  no  property  in 
them  on  which  a  subsequent  commission  could  attach.  If,  therefore,  it  be  void  in 
part,  it  must  be  void  entirely  ;  if  void  against  any  one,  it  must  be  [245]  void  against 
all ;  for  whether  a  eonimi.ssion  be  to  1)0  considered  in  law  as  an  action,  or  an  c.vecution, 
it  is  an  entire  proceeding,  and  cannot  be  good  in  part,  and  bad  in  part.  If  either  of 
the  persons  in  a  joint  commission  be  an  infant,  or  not  in  trade,  &c.,  the  commission 
cannot  be  proceeded  in  against  any  of  the  others.     Ex  parte  Martin  (15  V^cs.  115). 
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[The  Court  here  intimated  that  holding  the  joint  commission  valid  would  con- 
tribute more  to  eli'ect  justice  between  the  parties  in  such  a  case,  for  otherwise,  they 
inquired,  how  is  a  joint  ci-editor  to  prove  his  debt  under  the  separate  commission  ? 
And  they  observed,  that  under  a  joint  commission  separate  eftects  might  be  seized,  but 
not  vice  veisii ;  and  that  if  the  last  commission  were  void,  the  creditors  would  have 
no  remedy  against  Geddes  ;  for  in  such  a  case  the  Chancellor  could  not  interfere, 
because  he  could  not  give  effect  to  a  void  commission.  And  they  suggested  that  a 
suljsequent  commission  might  possibly  (as  it  had  been  put  in  argument)  be  good 
against  all  three,  as  operating  on  the  property  of  the  third  party  not  affected  by  the 
former  commission.] 

It  was  then  urged  that  the  course  in  such  cases  was  to  give  effect  to  the  last,  by 
the  Chancellor  regularly  and  formally  superseding  the  first — that  until  that  were  done 
the  first  would  be  in  force,  and  the  last  must  therefore  necessarily  be  nugatory  ;  and 
therefore  it  is  never  required  to  be  actually  superseded  as  the  first  is.  And  they 
pressed  the  dis-[246]-tinetion  already  taken  of  the  effect  of  a  subseijuent  commi-ssion, 
pending,  a  priori,  in  a  court  of  law  contradistinguished  from  what  might  be  done  in 
a  court  of  equity,  where  a  power  of  arrangement  in  such  cases  is  inherent,  and  may 
be  exercised  at  discretion,  so  as  to  cope  with  the  legal  ditficulties  of  the  case.  How- 
ever courts  of  equity  may  be  disposed  to  favour  joint  creditors,  in  law  they  are  equal ; 
and  in  courts  of  law  no  argument  can  be  drawn  from  hardship  or  inconvenience. 

The  rea.son  and  principle  of  the  rule  too,  they  submitted,  were  strongly  in  favour 
of  a  commission  against  an  uncertificated  bankrupt  being  in  all  respects  a  nullity  ; 
and  it  would  be  dangerous  if  it  were  not  so,  as  otherwise  such  a  person  might  be  a 
second  time  subjected  to  all  the  perils  of  the  bankrupt  laws,  for  no  object,  and  without 
a  shadow  of  benefit  to  the  creditor. 

As  to  the  argument  that  C  Geddes,  by  having  taken  the  benefit  of  the  commission 
issued  against  him,  was  estopped  fi'om  denying  the  validity  of  that  commission,  that 
is  founded  on  a  misconception  of  the  nature  of  estoppel,  as  defined  by  Lord  Coke 
(7  Inst.  .352  b.),  who  says  that  "every  estoppel  ought  to  be  reciprocal,  that  is,  to  bind 
both  parties  ;  and  this  is  the  reason  that,  regularly,  a  stranger  shall  neither  take 
advantage,  nor  be  bound  by  the  estoppel."  Here  there  is  no  such  reciprocity  as  is  so 
held  to  be  necessary  to  every  estoppel.  But  if  they  were  estopped  [247J  from  denying 
the  assignment  on  the  certificate,  &c.  they  would  not  be  estopped  from  saying  that  the 
commission  was  null  and  void.  At  all  events  the  Court  would  not  be  estopped  from 
deducing  the  inferences  of  law  from  the  statement  of  the  facts.  That  the  defen- 
dants are  not  estopped,  is  quite  clear ;  and  if  they  are  not,  the  other  parties  cannot 
be.  Lord  Coke  also  says,  "  where  the  veritie  is  apparent  in  the  same  record,  there  the 
adverse  party  shall  not  he  estopped  to  take  advantage  of  the  truth  ;  for  he  cannot  be 
estopped  to  allege  the  truth  when  the  truth  appeareth  of  record." 

[Graham,  Baron.  My  difficulty  is,  that  if  we,  a  Court  of  Law,  declare  this  third 
commission  void,  the  Chancellor  may  hereafter,  to  meet  the  justice  of  the  case, 
pronounce  it  valid,  and  make  it  the  groundwork  of  all  his  future  proceedings  under 
the  bankruptcy. 

Richards,  Baron.  And  if  he  should  supersede  the  first,  it  would  make  the  other 
valid,  even  in  a  court  of  law.] 

The  Chancellor  cannot  direct  theopiiiiou  of  a  court  of  law,  but  he  may  prevent  the 
effect  of  it  from  working  a  prejudice  to  any  of  the  parties  to  the  proceeding,  by  con- 
trolling its  operation  inter  partes. 

In  support  of  the  doctrine,  that  there  could  be  no  valid  commission,  they  cited 
the  following  cases  :  [248]  In  Martin  v.  O'Hani  (Cowp.  82-3),  it  was  held  by  Lord 
Mansfield  and  Mr.  Justice  Buller,  that  a  second  commission  against  a  liankrupt, 
pending  a  former  commission,  was  void,  because  he  is  incapable  of  trading  or 
contracting  for  his  own  benefit,  and  all  the  property  he  acquires  belongs  to 
his  creditors  ;  therefore  a  second  commission  could  have  no  object,  and  would 
be  idle  and  nugatory.  So  in  Ex,  parte  Martin  (1.5  Ves.  114.  (See  Amb.  63U)),  the 
Lord  Chancellor  held,  that  a  second  commission  against  an  uncertificated  bankrupt 
could  not  be  maintained  ;  and  there,  too,  it  was  decided,  that  a  subsequent  joint  com- 
mission against  the  bankrupt  and  another  person,  could  not  be  sustained  against  such 
other  person,  because  it  would  not  be  good  against  the  bankrupt,  which  is  precisely 
this  case  ;  and  leaves  no  foundation  for  the  distinction  taken  between  a  void  and 
voidable  commission. — They  also  cited  to  the  same  point,  Ctjuk,  Ex  parte  (2  P.  W.  500), 


4  PRICE,  249.  BUTTS    t'.   BILKE  455 

Rhodes,  Ex  parte  (15  Ves.  539),  Crew,  Ex  parte  (16  Ves.  237),  and  Brmvn,  Ex  parte 
(1  Ves.  &  B.  61),  Alason  arul  Others,  Ex  parte  (1  Kose's  B.  C.  423). 

To  estaljli.sh  the  point,  that  if  a  joint  commission  of  bankrupt  were  not  good  against 
any  one  of  the  parties  named  in  it,  it  would  not  be  a  valid  commission  against  any 
of  the  rest,  they  again  cited  the  case  E.r  parte  Martin,  from  15  Ves.  (ante),  [249]  and 
Flower  ami  Others  v.  Herbert  (2  H.  Bl.  279,  n.),  where  a  witness  was  rejected  by  Kyder, 
Ld.  C.  J.  as  incompetent,  on  tlie  ground  that  he,  having  obtained  his  certificate  under 
a  commission  of  bani<rupt  against  him  and  the  defendant,  was  interested  to  support 
it,  which  he  would  have  an  opportunity  of  doing,  by  proving  what  was  necessary  to 
the  bankruptcy  of  the  defendant ;  for  if  the  commission  wei'e  not  good  against  the 
defendant,  it  would  be  void  against  the  witness,  when  his  certificate  would  be  void, 
and  he  would  in  consequence  be  again  liable  to  his  debts. 

On  such  arguments,  they  submitted  that  the  3d  commission  was  a  nullity,  and 
that  therefore  the  right  of  the  plaintiff,  George  Geddes,  to  bring  and  maintain  the 
present  action,  was  not  attected  by  it. 

Cur.  adv.  vult. 

Wednesday,  29th  June  1814. — The  Court  having  taken  time  to  considei'  the  case; 

Thomson,  Chief  Baron,  now  stated,  that  as  the  Court  considered  the  question  one 
of  great  difficulty  and  importance,  and  that  as  the  objection  resting  on  the  point  of, 
whether  the  third  commission  was  absolutely  void,  or  merely  voidable,  ought  to  be 
well  weighed,  as  it  was  clear,  from  many  of  the  cases,  that  the  Chancellor  frequently 
gave  ellect  to  such  subsequent  commissions,  by  [250]  superseding  the  first  ;  the  Court 
were  of  opinion,  that  the  cause  had  not  gone  on  far  enough  to  develop  the  merits,  so 
as  to  enable  them  to  pronounce  a  conclusive  judgment ;  and  that,  as  the  question 
required  the  utmost  consideration,  all  the  facts  ought  to  be  put  on  the  record,  for  the 
purpose  of  receiving  a  solemn  determination. 

The  cause  was  accordingly  sent  down  again,  and  was  tried  before  Mr.  J.  Chambre, 
Lent  Ass.  liS15,  when  the  facts  were  brought  before  the  Court,  on  the  following  s])ecial 
\erdict,  finding, 

"That  George  Geddes,  Alexander  Geddes,  and  Thomas  MiUiken,  in  the  3'ear  1809, 
were  co-partners,  and  as  such  jointly  carried  on  the  business  of  merchants,  and  sought 
their  trade  of  living  by  buying  and  selling,  and  were  also  joint  owners  of  the  within- 
mentioned  ship,  a  vessel,  called  the  '  Satyr  ' : " 

"That  whilst  they  contiinied  in  co-partnership,  and  were  joint  owners  of  the  said 
ship,  the  said  Alc.xandei-  Geddes  and  Thomas  Milliken,  on  the  22d  day  of  June,  in  the 
year  of  om  Lord  1809,  respectively  became  bankriqjts,  within  tiie  true  intent  and 
meaning  of  the  several  statutes  now  in  foi'ce  concerning  bankrupts  ;  and  tliat  on  the 
24th  day  of  .'une,  in  the  same  year,  sepai-ate  commissions  of  banknqjt,  under  the  (ireat 
.Seal  of  Great  Britain,  were  issued  against  them,  the  said  Alexander  Geddes,  and  Thomas 
Milliken,  upon  the  petition  of  John  Fisher,  to  whom  they,  together  with  the  [251]  said 
(ieorgc  Geddes,  were  then,  and  at  tiie  time  of  their  becoming  bankrupts,  indebted  in 
the  sum  of  4501.,  and  under  which  commissions  they  were  respectively  duly  found  and 
declared  Ijanki'upts  by  the  conmii.ssioners  named  in  the  said  commissions,  and  to  which 
commissions  they  respectively  surrendered  themselves  ;  and  the  plaintid's,  John  Butts, 
William  Hardy,  William  Tate,  and  Thomas  Wilkinson  on  the  eleventh  day  of  July, 
in  the  year  aforesaid,  were  duly  chosen,  and  at  the  time  of  the  coinmeneement  of  tliis 
action  were  assignees  of  the  estates  and  effects  of  the  said  Alexander  Geddes,  and 
Tliom.is  Milliken,  and  thereui)on,  on  the  said  11th  day  of  July  in  the  year  aforesaid, 
two  sevcial  .-issignments  of  the  .said  estates  and  elleets  of  the  .said  Alexander  (Jeddes 
and  Thomas  Milliken,  of  which  they  were  possessed  or  entitled  unto,  either  alone  or 
jointly  with  any  other  person  or  ])er.sons,  according  t(j  the  true  intent  and  meaning  of 
the  .said  statutes,  were  duly  made  to  the  saiil  .lohn  15utls,  William  Hardy,  William 
Tate,  and  Thomas  Wilkinson,  by  the  commissioners  in  the  said  commission  named  :" 

"That  neither  the  said  Alexander  (iedde.s,  nor  the  said  Thomas  Milliken,  iiave 
obtained  any  certificate  of  conformity  under  the  said  commissions,  or  cither  of  them : " 

"That  on  the  7th  day  of  November,  in  the  year  1809  aforesaid,  a  joint  commission 
of  bankrupt,  under  the  Great  Seal  of  (Jreat  Br'itjiin,  wa.s  issued  [252]  .igainst  the  said 
George  (ieddes,  Alexander  (Jcddes,  and  Thomas  Milliken,  upon  the  petition  of  the 
said  Thomas  Wilkinson,  one  of  the  said  ])laintill's,  to  whom  they  were  then,  and  at 
the  time  of  their  becoming  bankru[)ts,  indebted  in  the  siun  of  2001.,  anil  under  which 
commission  they  were  respectively  found  and  ileelared  bankrupts  by  the  saitl  eonnuia- 
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sioucis  named  in  the  said  commission,  and  to  which  commission  they  respectively 
surrendered  themselves  :  and  that  on  the  18th  day  of  the  same  month  of  November, 
the  said  plaintiffs,  William  Hardy,  William  Tate,  and  Thomas  Wilkinson,  were  duly 
chosen,  and  at  the  time  of  the  commencement  of  this  action  were  assignees  of  the 
joint  and  separate  estates  and  effects  of  the  said  George  Geddes,  Alexander  Geddes, 
and  Thomas  Milliken,  under  the  said  last-mentioned  commission,  by  virtue  of  a  certain 
assignment  thereof  to  them  made,  bearing  date  the  ISth  day  of  November,  in  the 
year  last  aforesaid,  Ijy  the  said  commissioners  in  the  said  last-mentioned  commission 
named,  except  so  far  as  the  several  matters  herein  found  shall  be  deemed  in  law  to 
affect  or  alter  their  right  or  title  as  such  assignees  as  last  aforesaid  ;  and  that  on  the 
2nd  day  of  May,  in  the  3'ear  of  our  Lord  1810,  the  said  George  Geddes,  Alexander 
Geddes,  and  Thomas  Milliken,  having  respectively  conformed  themselves  under  the  said 
last-mentioned  commission,  duly  obtained  their  certificate  under  that  commission  : " 

"  That  until,  and  up  to  the  times  when  the  said  Alexander  Geddes  and  Thomas 
Milliken  respec-[253]-tively  became  bankrupts,  they  and  the  plaintiff',  George  Geddes, 
were  the  owners  and  possessed  of  the  said  ship  '  Satyr ' ;  and  from  thence  until  the 
time  of  the  seizure  of  the  said  ship  'Satyr'  by  the  defendants,  the  plaintiffs,  John 
Butts,  William  Hardy,  William  Tate,  and  Thomas  Wilkinson,  as  such  assignees  as 
aforesaid  of  the  estates  and  effects  of  the  said  Alexander  Geddes  and  Thomas  Milliken, 
and  the  plaintiff'  George  Geddes,  were  the  owners,  and  possessed  of  the  said  ship, 
except  so  far  as  the  several  matters  herein  found  shall  or  may  be  deemed  in  law  to 
affect  or  alter  the  right  or  title  of  them,  or  either  of  them,  in  the  said  ship : " 

"That  on  the  2-ith  day  of  June  1809,  the  said  ship  'Satyr,'  at  the  instance  and 
desire  of  the  said  William  Havelock,  was  seized  and  taken  in  execution  by  the  said 
Edwai'd  Bilke,  as  sheriff  of  the  county  of  Surrey,  under  and  by  virtue  of  His  Majesty's 
writ  of  fieri  facias,  to  him  directed,  against  the  goods  and  chattels  of  the  said  Alexander 
Geddes  and  Thomas  Milliken,  upon  a  judgment  received  against  them  for  the  sum  of 
76i8l.  10s.  in  an  action  against  the  said  Alexander  Geddes,  Thomas  Milliken  and 
George  Geddes,  at  the  suit  of  the  said  William  Havelock,  and  in  which  said  action 
the  said  William  Havelock  obtained  judgment  of  outlawry  against  the  said  George 
Geddes ; " 

"That  on  the  18th  of  July  in  the  same  year,  a  writ  of  capias  utlagatum  issued 
against  the  said  George  Geddes,  upon  the  said  judgment  of  out-[254]-lawry  in  the 
last-mentioned  action  ;  and  that  the  said  Edward  Bilke,  as  sheriff  of  the  said  county 
of  Surre}',  to  whom  the  said  writ  was  directed  at  the  iustiince  of  the  said  William 
Ha^■elock,  and  by  \irtue  of  the  same  writ,  seized  the  said  George  Geddes's  share  and 
interest  in  the  said  ship  or  vessel  called  the  '  Satyr ' ;  and  that  the  said  Edward  Bilke 
and  William  Havelock  have,  ever  since  the  respective  times  of  seizing  the  said  ship  or 
vessel  as  aforesaid,  kept  and  detained,  and  still  do  keep  and  detain  the  same,  under 
the  said  writ  of  fieri  facias ;  and  that  some  time  after  such  seizure  of  the  said  ship, 
the  said  defendants  had  notice  from  the  said  John  Butts,  William  Hardy,  William 
Tate,  and  Thomas  Wilkinson,  as  assignees  as  aforesaid  of  the  bankruptcy  of  the  said 
Alexander  Geddes  and  Thomas  Milliken  : " 

"That  on  the  31st  day  of  October  1810,  a  writ  of  supersedeas  upon  a  judgment  of 
reversal  of  the  said  outlawry  against  the  said  George  Geddes  was  sued  out,  and  left  at 
the  office  of  the  said  Edward  Bilke,  as  sheriff' of  the  said  county  of  Surrey  :" 

"That  the  present  action  was  commenced  on  the  24th  day  of  May  1813." 

"  But  whether,  &c.  &c." 

Wednesda}',  18th  June  1817. — The  case  now  came  on  for  argument,  when 

[255]  Bolland  appeared  for  the  defendants,  and 

Taddy  for  the  plaintifi's  ;  but  on  the  special  verdict  being  stated, 

'I  he  Court  were  of  opinion  that,  as  the  act  of  bankruptcy,  &c.  by  George  Geddes, 

were  not  stated  as  facts  on  the  record,  there  appeared  nothing  to  preclude  the  plaintiff 

Geddes,  from  maintaining  the  present  action. 

It  being  then  suggested  that  those  facts  could  be  supplied,  or  might  be  inferred, 

and  that  Geddes  was  estopped  *  by  his  submitting  to  the  commission,  from  denying 

those  facts,  the  Court  said  that  in  a  special  verdict  no  such  inference  could  be  intended. 

*  That  was  answered,  as  on  the  former  argument,  by  the  positions  from  Co.  Litt. 
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Graham,  Baron.  It  is  not  stated  in  this  special  verdict,  as  a  fact  found  by  the 
jury,  that  George  Geddes  ever  did  commit  an}'  act  of  bankraptcy  ;  and  it  is  quite 
impossible  for  the  Court  to  infer  that  he  did  ;  those  weie  facts  which  it  was  most 
material  to  have  found,  and  for  which,  in  truth,  this  case  was  originally  sent  down. 

As  to  the  defendant  Geddes  being  estopped  to  deny  them  by  his  having  submitted 
to  the  commission,  the  doctrine  of  estoppel,  as  read  from  Lord  Coke,  is  very  strong  to 
show  that  there  could  be  [256]  no  such  estoppel  in  this  case,  which  is  not  a  question 
Ijetween  the  parties,  but  as  affecting  strangers  ;  now  these  defendants  never  could 
have  Ijeen  bound  by  estoppel,  and  therefore,  the  plaintiffs  would  not ;  there  is,  thero- 
foie,  no  recipiocity. 

From  what  appears  on  this  verdict,  noii  constat,  that  the  act  of  bankruptcy  ever 
was  committed  when  the  defendant  seized  the  ship ;  nor  is  it  stated  how,  or  where, 
or  what  it  was  ;  and  the  right  of  Geo.  Geddes  was  entire,  unless  he  had  then  com- 
mitted an  act  of  bankruptcy  :  he  was  possessed  of  an  undivided  third  part,  or  share. 
It  was  in  June  1.S09,  when  this  cause  of  action  arose.  A  bankruptcy  is  alluded  to, 
and  an  assignment;  but  the  mere  assignment,  without  an  act  of  bankruptcy  proved, 
will  not  convey  a  right  of  action.  But  even  if  the  act  of  bankruptcy  could  have  been 
inferred,  the  time  no  where  appears  ;  and  therefore,  there  is  no  objection  to  the  action 
on  the  facts  before  the  Court. 

Wo<jD,  Baron.  Two  of  these  per.sons  having  committed  an  act  of  bankruptcy,  it 
is  plain  that  their  assignees  wei'e  proper  parties  to  bring  this  action.  Then,  as  to 
George  Geddes,  what  is  there  that  appears  in  the  special  verdict  to  deprive  him  of 
his  right  to  join  for  his  own  benefit  in  the  action.  It  is  stated  that  there  was  a  subse- 
quent joint  commission  against  him  and  them  ;  so  there  might  be  ;  but  there  is  nothing 
stated  to  shew  that  he  had  ever  become  bankrupt ;  and  it  is  the  peculiar  nature  of 
a  special  verdict,  that  every  thing  must  be  stated,  and  that  nothing  can  be  inferred  : 
now  where  does  it  [257]  appear  that  he  ever  committed  an  act  of  bankruptcy  1  There 
is  not  a  fact  stated  in  the  case  with  legal  precision. 

Then  it  is  said  that  having  taken  the  benefit  of  that  commission,  he  is  estopped. 
On  that  point,  the  law,  which  has  been  properly  stated  from  Lord  Coke,  requires 
that  estoppels  shall  be  mutual ;  here  the  defendants  are  strangers,  and  could  not  be 
estopped. 

Suppose  the  assignees  had  sued  without  George  Geddes,  they  must  then  have 
proved  the  act  of  bankruptcy  hy  all,  and  all  other  necessary  facts  :  for  certainly  the 
commission,  assignment,  and  certificate  alone,  would  not  have  lieen  sufficient;  and  it 
would  have  been  absurd  to  have  offered  them  in  evidence,  on  the  ground  of  estoppel. 

This  action,  therefore,  I  think,  was  properlv  maintainable  by  George  Geddes. 

Gakkow,  Baron,  of  the  same  opinion.  The  proof  of  an  actual  bankruptcy  was 
indispensable  to  defeat  G.  Geddes'  right  of  action ;  and  it  cannot  be  inferred  on  a 
special  verdict. 

The  want  of  mutuality,  which  is  of  the  essence  of  estoppel,  is  an  answer  to  the 
argument,  that  Geo.  (ieddes  was  estopped  by  this  commission. 

Postea  to  the  plaintiff. 

[258]  Tiiic  KiN(i  V.  llrNTKK  and  Others.  On  a  Writ  op  Extent  in  Aid  oi'" 
Andukw  aijainsl  UKiii:  AND  Others.  Saturday,  ilst  June  1817. —Where  orders 
have  been  sent  by  an  insolvent  merchant  to  his  agents  al)road,  to  iiold  ))alancos 
in  their  hands  at  the  disposal  of  certain  persons  named  by  him,  who  are,  in  point 
of  fact,  appointed  trustees  for  his  general  creditors,  by  a  deed  termed  a  deed  of 
inspection,  in  which  he  relin(|uishes  all  claim  to  his  business,  but  agrees  to  conduct 
it  to  the  winding  u|),  on  their  account,  as  their  agent— held  not  to  protect  bills 
of  e.\change  transmitted  by  such  foreign  agents,  made  payable  to  the  insolvent, 
to  satisfy  balances  due  to  him  in  their  hands,  from  a  creditor  not  a  party  to  the 
deed,  on  whose  behalf  the  sheriff  has  seized  the  bills,  under  an  extent,  whilst  in 
his  possession  and  unindorsed,  against  such  a  proceeding,  resorted  to  aftei-  the 
arrangement,  although  the  foreign  agents  have  acceded  to  such  arrangement  ; 
because,  for  want  of  a  specific  appropriation  of  the  bills,  and  an  ex[)ress  considera- 
tion (|uoad  those  particular  l)ilLs,  being  siiewii  to  have  been  the  foundation  of 
their  l)eing  assigned  to  the  trustees, — and  they  were  hold  to  bo  the  pro]>erty  of 
the  insolvent  merchant,  uolwithslanding  the  arrangemeiil,  and  therefore  lawfully 
K.\.  Div.  II.— 15* 
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seized. — Letters  wiitten   by  the  foreign  agent,   assenting  to  the  arrangement, 
received  in  evidence  to  prove  such  assent. 

The  sheriff  having  under  this  extent  seized  certain  bills  of  exchange  in  the  posses- 
sion of  Uiie  &  Co.,  and  made  payable  to  them  specially,  and  unindorsed  :  Hunter  & 
Co.  pleaded  that  the  said  several  bills  in  the  inquisition  mentioned,  before  and  at  the 
time,  &c.,  and  from  thence,  &e  were  and  are  the  property  of  said  Hunter  and  Co.  and 
that  the  same,  at  the  several  times  of,  &c.  were  in  the  possession  of  said  Urie  &  Co.  as 
the  agents  of  .said  Hunter  &  Co.,  protesting  possession  by  Urie  &  Co.  as  of  their  own 
proper  chattels,  or  chattel  interest,  as  by  the  said  inquisition  supposed.  Replication 
taking  issue. 

The  cause  was  tried  before  Lord  Chief  Baron  Richards,  at  the  sittings  after  the 
last  term,  when  a  verdict  was  entered  for  the  Crown,  by  the  direction  of  the  learned 
Judge,  on  the  ground  that  the  [259]  defendants  had  failed  in  proving  a  transfer  of  the 
bills  in  question  from  Messrs.  Urie  it  Co.  to  them. 

The  point  made  for  the  defendants  in  this  case  was,  that  the  bills  seized  under  the 
extent  arose  fi'om  property  in  cash  belonging  to  the  defendants,  which  had  been 
transferred  to  their  credit  abroad  b\'  orders  from  ^Messrs.  Urie  &  Co.,  which  orders 
had  been  accepted  and  acted  upon  ;  and  in  support  of  it  the  cases  of  Letms  v.  Wallis 
(Sir  T.  Jones,  Rep.  222),  IFinch  v.  Keeky  (1  T.  R.  619),  and  JFUVuims  v.  Everett  (14 
East,  582),  were  cited  by  their  counsel  on  the  trial. 

The  evidence  of  the  first  witness  called  on  the  part  of  the  defendants  (Mr.  Strattou, 
one  of  the  late  firm  of  Urie  &  Co.)  was  rejected,  on  the  ground  of  his  being  an 
interested  witness.  The  second  witness  (Mr.  Austin,  who  was  clerk  to  Stratton) 
pro\'ed  certain  letters  from  the  agents  of  Urie  &  Co.  which  were  read  by  the  associate, 
acknowledging  the  receipt  of  their  order  to  transfer,  and  stating  their  having  acted 
upon  the  order, — that  from  the  date  of  the  order  (the  6th  March),  Messrs.  L'rie  &  Co. 
ceased  to  carry  on  business  on  their  own  account,  but  were  employed  by  the  defen- 
dants as  their  agents,  and  carried  on  business  foi'  them,  and  by  them  they  were  paid  ; 
and  witness  produced  a  book  kept  by  him  containing  an  account  of  all  the  monies  and 
bills  received  on  account  of  the  defendants,  and  wherein  the  whole  of  the  bills  in 
question  were  enteied. 

[260]  A  deed  of  covenant  (usually  termed  a  deed  of  inspection)  between  Messrs. 
Urie  &  Co.  and  their  creditors,  was  also  produced,  dated  1st  August  1S16,  wherein 
the  former  covenanted  with  the  defendants,  as  trustees  for  the  creditors  generally,  to 
give  up  all  their  property  in  trust,  &c.  (they  continuing  to  conduct  their  afi'airs  until 
the  same  should  be  wound  up)  for  the  general  benefit  of  the  creditors  ;  but  to  that 
deed  Andrews,  the  prosecutor  of  the  extent,  was  not  a  part}'. 

The  Chief  Baron,  however,  objected  that  the  letters  from  Messrs.  Urie,  Stratton, 
and  M'Nair,  directing  the  transfer,  did  not  state  the  consideration  ;  and  it  being 
proposed  to  give  parol  evidence  of  the  transfer  of  the  consideration,  his  lordship 
thought  that  parol  evidence  was  not  admissible ;  and  being  of  opinion  that  neither  the 
letters  produced,  nor  the  deeds,  were  sufficient  evidence  of  a  transfei'  of  the  property, 
his  Lordship  directed  a  verdict  to  be  entered  for  the  Crown. 

Bosauquet,  Serjeant,  having  obtained  a  rule  for  setting  aside  that  verdict  in  order 
to  a  new  ti-ial, 

Richards,  Chief  Baron,  now  read  his  I'eport,  from  which  it  appeared  to  have  been 
proved  that  Urie  &  Co.  stopped  payment  the  -Ith  Mar.  1816;  that  they  then  wrote 
to  their  correspondents  and  agents  abroad,  enclosing  orders  to  transfer  their  property, 
and  all  balances  due  to  them,  to  the  defendants  ;  and  that  they  afterwards  carried  on 
no  more  liusiness  on  their  own  account,  but  acted  as  [261]  agents  for  the  defendants, 
and  Stratton  acted  as  theii'  clerk.  Messrs.  Fletcher  &  Co.,  of  Leghorn,  having  acceded 
to  the  arrangement,  afterward  corresponded  with  the  defendants,  whereby  they 
recognized  them  as  their  future  principals.  Those  letters  were  objected  to  as  not 
being  admissible,  but  his  Lordship  overruled  the  objection. 

The  letters  were  as  follows: — "To  Messrs.  Hunter  &  Co. — We  are  in  receipt  of 
your  favour  6th  instant,  enclosing  an  order  from  Messrs.  Urie,  Stratton  &  Co.  to  hold 
any  property  belonging  to  them  in  our  hands  at  your  disposal.  The  whole  of  the 
goods  consigned  to  us  by  said  gentlemen  are  disposed  of;  we  have  only,  therefore,  to 
hold  at  your  disposition  whatever  balance  may  appear  due  to  them  on  winding  up 
their  accounts  with  us  and  our  Malta  house,  which  we  shall  do  accordingly." 
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'1  he  other  letter  was  to  Messrs.  Urie  &  Co.  apprizing  them  of  the  nbove. 

The  deed  put  in  evidence  was  one  now  frequently  in  use,  whereby  the  insolvent 
undertakes  to  conduct  his  business  in  future  under  the  inspection  of  some  of  his 
pi'incipul  creditors :  the  profits  to  be  paid  into  the  Bank,  and  a  dividend  made 
periodically, — the  creditors  to  take  no  proceeding  b)'  attachment  or  otherwise, — and 
the  inspectors  to  be  entitled  to  an  assignment  when  they  shall  require  it ;  with  power 
to  the  trustees,  generally,  to  transact  all  matters  and  concerns  relating  to  the  tru.st- 
property  thus  placed  entirely  under  their  control. 

[262]  The  bills  in  question  had  been  mostly  remitted  by  Fletcher  &  Co.  to 
Stiatton,  Urie,  and  M'Xair,  and  arose  from  the  balance  due  to  them  from  the  produce 
of  their  goods  in  the  hands  of  Fletcher  &  Co. 

His  Lordship  then  stated  that  he  had  directed  the  jury  to  find  a  verdict  for  the 
Crown,  under  his  opinion,  that  the  bills  were  the  property  of  Urie  &  Co.,  and  not  of 
the  defendants. 

Dauncey,  and  Wilde,  now  shewed  cause.  They  contended  that  notwithstanding 
the  arrangement  between  the  several  parties,  which  it  was  said  the  letters  proved,  the 
property  in  the  bills  was  not  divested  by  that  arrangement,  so  as  to  give  the  defen- 
dants a  right  against  the  Crown.  The  deed  of  inspection,  they  insisted  also,  could 
not  in  any  way  affect  the  present  claim,  because  Andrews  was  not  a  party  to  it.  That 
deed,  besides,  is  not  iu  fact  an  as.signment,  for  that  would  have  been  an  act  of  bank- 
ruptcy, and  therefore  it  could  not  have  passed  any  property  : — that  deed  too  is 
inconsistent  with  the  previous  ordei's  adverted  to  as  having  been  enclosed  in  the 
letters  ;  and  they  insisted  that  the  defendant  had  neither  a  legal  or  equitable  right  to 
the  bills. 

Bosanquet,  Serjeant,  and  Gaselee,  in  support  of  the  rule,  contended  that  the  bills 
were  the  property  of  the  defendants  under  the  particular  circumstances  of  this  case. 
The  debt  of  Fletcher  &  Co.  had  been  assigned  to  the  defendants  in  satisfaction  of  a 
debt  [263]  due  from  Urie  &  Co.  to  them,  as  it  might  legally  have  been,  Israel  v. 
Ihuijlaii  (1  i:I.  Bl.  p.  239 j,  and  a  debt  so  assigned  has  been  held  not  liable  to  be 
attached  for  the  debt  of  the  assiguoi-,  Leicis  v.  H'aUia  (Sir  T.  Jones's  Rep.  222).  The 
letters  did  not  I'cquire  a  stamp,  as  a  debt  is  assignable  by  parol  as  well  as  by  deed, 
Ucatli  V.  Hall  (4  Taunt.  320).  In  consequence  of  the  arrangement  effected  by  the 
letters  and  the  deed.  Hunter  &  Co.  transact  all  the  business  of  the  late  firm  of  Urie  & 
Co.,  pay  debts,  and  leceive  them,  and  take  on  themselves  all  responsibilities.  Urie 
&  Co.  could,  under  the  circumstances,  have  only  received  the  bills  as  the  agent  of  the 
defendants;  and  there  had  been  a  valid  ai)pro])riation  of  the  bills  to  Hunter  &  Co.  hy 
liie  express  consent  of  all  paitics,  and  therefore  they  were  not  liable  to  be  seized  while 
i]i  the  hands  of  Urie  &  Co.  Ijy  this  extent  against  them. 

Dauncey,  in  reply,  distinguished  tiio  present  case  from  that  of  L-iiaii  and  Douglas, 
because  there  was  in  that  case  a  regular  integral  debt  due  from  the  party  to  the 
assignee,  which  was  specifically  a|)[)ropriated  In'  the  assignor :  whereas  in  this  instance 
thei'e  was  no  such  debt,  for  notwithstanding  the  ilefcndants  nn'ghl  have  been  in  fact 
creditors  of  Uric  tV  Co.,  who  might  possibly  have  assigned  to  tiiem  these  debts,  yet 
no  precise  engagement  with  respect  to  these  particular  liills  is  proved,  nor  does  any 
e.xpicss  consideration  for  the  transfer,  or  any  specific  appropriation,  any  where  appeal'. 

[264]  ()n  that  ground  the  Court  held,  that  the  issue  on  the  part  of  the  defendants 
had  not  Ijcen  sustained,  and  therefore  they  di.schai'gcd  the  ride. 

Rule  discharged. 


In  Till!;  E.KCUEQUKR  Cii.\miiku.     Coiiam   iiini.AKDs,  Ciiii:i-   Haiiox.    (In  Evrnv.) 

Leonako  v.  Fkanki.in.  23d  June  1817.— A  iwok,  from  the  Registry  of  Lincoln, 
CDnt'iining,  inter  alia,  what  were  called  copies  of  endowments  of  certain  vicarages, 
was  received  as  evidence  of  an  endowment  of  a  vicarage  in  Northamptonshire,  l)y 
the  Lord  Chief  Baron  (giving  up  considerable  doubl)  on  the  ])ioiluctiiin  of  cases 
wherein  it  had  been  received  before. 

The  plaintiff  in  this  cause  (a  suit  for  tithes,  by  the  vicar  of  Ncwbottlo,  Northamp- 
tonshire), proposed  to  give  in  evidence  an  entry  in  a  very  old  book,  produced  from 
the  registry  of  the  diocese  of  Lincoln,  appearing  to  be  a  collection  of  ouclosiiistical 
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notices,  compiled  by  Hugo  Wells,  formerly  bishop  of  Lincoln  ;  among  which  were 
many  abstracts  of  various  endowments  of  difi'erent  churches,  and  one  of  them  was 
that  of  the  \'icarage  of  Newbottle.     It  was  without  date  or  title. 

The  production  of  that  book  was  opposed  bj*  Martin  and  Temple,  as  not  being 
evidence ;  because  it  was  a  mere  private  collection  of  documents,  (which  might  or 
might  not,  be  genuine,  or  fabricated,)  as  matter  of  curious  research,  but  which 
were  by  no  means  authenticated  or  verified.  It  was  also  objected,  that  the  book 
was  not  even  in  the  nature  of  an  ofKcial  [265]  book,  nor  was  it  a  public  writing ; 
that  it  did  not  profess  to  relate  to  the  county  of  Noithampton  *,  but  was,  on  the 
contrary,  compiled  (as  it  was  said)  by  the  bishop  of  Lincoln,  and  kept  in  the  registry 
of  that  diocese.  The  custody,  therefore,  was  another  insurmountable  objection  ;  the 
possession  being  no  way  connected  with  any  interest  in  the  vicarage  of  Newbottle, 
nor  derived  from  any  person  in  any  way  concerned  with  the  vicarage. 

Daiincey  and  Hall,  contending  for  the  production  of  the  book,  relied  on  its  having 
been  received  before  on  various  occasions. 

The  Lord  Chief  Baron  intimated  that  his  impression  was  against  admitting  the 
book  as  evidence  in  the  present  case,  on  the  objections  taken  ;  but  if  it  had  been 
jidmitted  on  former  occasions,  his  Lordship  said,  that  he  should  yield  to  the  authorities; 
and  he  ordered  the  cause  to  stand  over,  to  give  an  opportunity  of  bringing  forward 
any  case  in  which  it  had  been  admitted. 

On  this  day  the  counsel  for  the  plaintiff  mentioned  the  cases  of  Hake  v.  Eydon 
(25  Jan.  1809 1),  and  Hebdvn  v.  Freeman  (22d  Nov.  18101);  and  Dauncey  also 
adveited  to  [266]  its  having  been  admitted  at  Nisi  Prius,  on  the  Oxford  circuit,  in  a 
case  of  llanwod  v.  Sims  (c),  when 

The  Lord  Chief  Baron  admitted  the  evidence. 

Account  decreed,  with  costs. 


In  the  Exchequer  Chamber.    Coram  Richards,  Chief  Baron. 

KuMNEY  V.  Morgan.  Same  day. — A  cause  cannot  be  heard  against  some  of  several 
defendants,  in  the  absence  of  the  rest,  although  it  is  not  intended  to  proceed 
against  them. — The  bill  must  fii'st  be  formally  dismissed,  as  to  them. 

The  Lord  Chief  Baron,  finding  that  some  of  the  defendants  in  this  cause  did  not 
appear  at  the  hearing,  refused  to  let  it  proceed  ;  foi',  said  his  Lordship,  on  its  being 
intimated  that  it  was  not  intended  to  ask  any  decree  against  them,  they  are  parties 
still,  and  I  cannot  hear  the  cause  against  some  of  the  defendants  while  tiiere  ai'e 
others  on  the  record  in  their  absence  ;  and  unless  the  rest  are  no  longer  before  the 
Court,  the  bill  being  dismissed  as  to  them,  I  might  be  called  on  to  hear  the  cause  over 
again,  if  I  were  to  go  on  with  it  now. 

[267]  Let  it  stand  over,  that  the  bill  may  be  dismissed  as  to  the  defendants, 
against  whom  it  is  not  intended  to  proceed  ;  and  let  those  who  now  appear  have  the 
costs  of  the  day.  | 

In  the  Exchequer  Chamber.    Coram  Kichard.s,  Lord  Chief  Baron. 

(In  Equity.) 

L4illibrand  v.  Scotson.  Monday,  23d  June  1817. — Where  a  modus  set  up  by  way 
of  defence  to  a  bill  for  tithes,  against  the  occupier  of  a  certain  farm,  was  pleaded 
thus — "that  the  said  farm  is  parcel  of  the  demesne  lands  of  a  certain  mansion- 
house  called,  &c.  ;  and  which  comprises,  &c.  ;  for  which,  from  time,  iVx.  the 
modus  has  been  payable  by  the  proprietor  of  the  said  mansion-house  and  demesne 

*  Northamptonshire  was  formerly  within  the  diocese  of  Lincoln,  and  continued 

to  be  part  of  it  till  the  reign  of  Hen.  VIII.,  when  the  diocese  of  Peterborough  w;i,s 
carved  out  of  that  of  Lincoln ;  and  the  book  in  question  came  from  the  episcopal 
registry  of  the  diocese  of  Lincoln. 

t  These  ca.ses  will  be  reported  in  an  Appendix  at  the  end  of  this  vol. 

(c)  That  case  is  noticed  in  Wightw.  p.  112,  for  another  point. 
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lands,"  it  was  held  to  be  ill  laid,  for  want  of  a  suttioieiit  description  of  the  lanrls 
claiming  to  be  protected  by  it. — And  that  although  the  payment  was  clearly 
proved  ;  for  pleading  a  modus  for  a  whole  district,  and  then  averring  that  the 
particular  lands  are  part  of  such  distiict,  without  describing  it  by  metes  and 
l)0unds,  is  insufticient  and  bad,  and  cannot  be  aided  by  the  evidence  supplying 
the  description  by  its  boundaries. — Therefore  an  account  was  decreed,  but  without 
costs,  in  consideration  of  the  raei'its  of  the  defence. 

To  this  bill,  which  had  been  tiled  by  the  lessee  of  a  rector,  for  an  account  of  the 
tithes  (generally)  of  a  certain  farm  in  the  occupation  of  the  defendant,  called  Astlcy 
Hall  Farm,  containing  120  acres,  the  following  defence  of  modus  was  put  on  the 
record  l)y  the  answer,  "  that  the  said  farm  is  parcel  of  the  demesne  lands  of  a  certain 
mansion-[268]-house,  called  Astley  Hall,  situate  in  the  said  parish  of  Chorley,  and 
which  said  demesne  lands,  are  usually  called  Astley  Hall  Demesne,  and  comprise 
altogether  about  219a.  3r.  36p.  ;  and  he  believes  and  insists  that  from  time,  &c.  a 
certain  modus  of  40s.  a  year  hath  been  payable  to  the  rector  of  the  parish  of  Croston  *, 
and  now  is  payable  yearly  and  every  year  at  Easter,  oi'  as  soon  after  as  demanded  by 
the  proprietor  of  the  said  mansion-house  and  demesne  lands,  for  and  in  lieu  and  full 
satisfaction  and  discharge  of  all  the  tithes  yearly  arising  upon  the  whole  of  the  said 
demesne  lands  " 

Thursday,  12th  June. — To  that  defence  so  pleaded,  Martin  aud  Roupell  objected, 
that  the  modus  was  improperly  laid,  both  in  respect  of  the  lands  alleged  to  be  covered 
by  the  pavment,  and  also  in  respect  of  the  person  by  whom  it  was  to  be  paid  :  for  that 
the  description  of  a  farm  as  being  part  of  an  ancient  demesne,  without  setting  out 
metes  and  bounds,  either  to  the  whole,  or  the  part  (which  was  essentially  necessary 
to  .such  a  plea  as  the  present,)  was  insufficient,  and  destructive  of  the  defence — Crqfl 
v.  Ai/er  (4  Gw.  1325),  Srott  v.  Allgood  (ib.  1369) — and  that  the  term,  demesne  lands, 
was  vague  and  uncertain,  and  unknown  in  legal  proceedings,  except  when  applied  to 
the  Crown,  or  the  lord  of  a  manor. 

[269]  They  objected,  also,  that  the  modus  was  alleged  to  be  payable  liy  the 
proprictois,  whereas  it  should  have  been  stated  to  have  been  payable  by  the  occupier, 
for  he  is  the  ostensible  posscssoi-,  and  to  him  it  is,  and  not  to  the  proprietor,  (whom  it 
might  often  be  difficult  to  ascertain  or  find,)  that  the  clergyman  i.s  to  apply  for  his 
tithes. 

Dauncey  and  Blake  submitted,  that  the  description  was  in  l)oth  respects  sufficient 
in  an  answer,  adverting  to  the  distinction  recognized  in  the  case  of  a  bill.  The  present 
description,  though  general,  is  olivious,  and  well  known,  and  is  much  the  same  as  that 
of  "ancient  orchard,"  which  has  always  been  held  to  be  sutlicient.  If,  however,  the 
laying  of  this  modus  should  be  somewhat  loose,  yet  where  there  is  evidence,  as  here, 
of  a  long-coTitinued  payment,  the  Courts  have  always  supplied  the  deficiency  in  pleading, 
and  have  suffered  the  defence  to  go  to  an  issue,  and  they  cited  Mallock  v.  Jlrcuyc, 
(3  Gw.  90.5),  and  Onl  v.  Clarke  (Gw.  1437,  ;ind  Anstr.  038).  The  latter  case  they  put 
also  in  op])osition  to  the  second  ol)jection,  of  the  moflus  being  laid  as  payable  by  the 
proprietor.  They  then  submitted,  that  the  e.xtent  of  the  lands  .stated  to  be  covered, 
having  been  sot  out  by  number  of  acres,  was  sufficient,  as  was  held  in  I'l/sr  v.  I>unize 
(Gw.  1124),  and  Alkiiis  v.  llat'un  (4  Wood,  412,  415). 

[270]  I  In  this  stage  of  the  cause,  the  Lord  Chief  Baron  intimated  a  desire  to  hear 
the  evidence,  which  was  accordingly  lead,  and  it  appeared,  from  the  depositions,  that 
the  paynuiut  alleged  to  be  a  modus  had  been  made  as  far  back  as  memory  and  reputtv- 
tion  extended,  and  that  no  tithe  had  ever  Ijeen  paid  or  demanded  for  Astley  Hall 
Farm,  within  living  memory  ;  and  one  of  the  witnesses  described  its  boundaries.] 

Martin  then  insisted,  that  even  if  the  modus  should  be  held  to  have  been  well 
pleaded,  as  put  on  the  record  by  the  answer,  it  hafl  not  been  proved  as  laid,  which 
was  c([Ually  necessary  ;  for  none  of  the  witnesses  have  described  the  lands  claiming 
the  protection  of  the  modus  as  they  are  described  in  the  teims  of  the  answer.  lie 
then  adveited  to  the  language  used  by  the  witnesses,  who  spoke  of  Astley  Hall  Farm, 
whereas  the  pleadings  called  it  so  many  acres,  part  of  Astley  Hall  Demesne  ;  ami  he 
pressed  the  indefinite  description  and  vague  uncertainty  of  the  expression,  demesne, 

*  The  township  of  Chorley  was  separated  from  the  parish  of  Croston  by  act  of 
parliament,  (33d  (ico.  3d,)  an<l  made  to  constitute  a  distinct  parish. 
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which,  if  it  meant  any  thing,  could  only  signify  lands  in  the  ocenpation  of  the  lord  of 
the  manor,  and  could  no  longer  be  considered  as  demesne,  when  not  in  his  occupation, 
any  more  than  a  park  when  disparked.  The  case  of  an  ancient  orchard,  he  submitted, 
was  an  exception  to  the  rule,  and  that  on  the  ground  of  "  ancient  orchard  "  being  a 
precise  description,  because  it  was  ostensible,  and  obvious  to  the  sight ;  whereas 
demesne  lands  attbrded  no  such  intelligible  or  visible  designation.  [271]  And  he 
contended,  that  to  support  the  present  defence  every  requisite  was  wanting  ; — for  that 
the  lands  stated  to  be  covered  by  the  modus  were  not  (as  they  ought  to  be)  accurately 
and  clearly  described  by  name,  quantity  of  acres,  and  their  kno«-n  metes  and  boun- 
daries ; — that  the  proof  did  not  accord  with  such  description  ;  and  that  the  lands 
were  not  clearly  shewn  to  be  the  same  as  were  sought  to  be  pi-otected  by  the  modus. 

Cur.  adv.  vult. 

23d  June. — Richard.'*,  Chief  Baron.  The  defendant  has  set  up  a  modus,  by  way 
of  defence  to  this  bill  for  tithes,  of  40s.  a  year,  said  to  be  payable  for  certain  demesne 
lands  called  Astley  Hall  Demesne,  of  which  the  defendant's  farm  is  stated  to  form  a 
part.  In  support  of  the  modus  there  was  certainly  much  evidence  offered  of  the  pay- 
ment of  it,  and  of  non-perception  of  tithes  in  kind,  for  a  great  length  of  time,  though 
that  evidence  applied  .sometimes  to  the  whole  estate,  and  sometimes  to  this  farm  only. 
An  objection  was  taken  to  the  manner  in  which  the  modus  is  pleaded  ;  and  certainly, 
it  being  stated  to  be  applicable  to  the  general  estate,  and  not  to  this  particular  fai'm, 
there  ought  to  have  been  some  more  intelligible  description  given  of  the  property  to 
which  the  modus  is  applicable.  If  it  had  applied  to  this  farm  only,  the  description  of 
it  would  have  l)een  sufficient  ;  but  it  goes  much  beyond  that,  for  it  is  said  to  apply  to 
the  whole  of  Astley  Hall  Demesne ;  and  with  respect  to  that,  [272]  there  is  no  state- 
ment of  metes  and  bounds  of  any  kind,  or  any  thing  to  shew  the  clergyman  the 
situation  and  extent  of  the  place  claiming  the  protection  of  the  modus.  If,  therefore, 
it  be  applicable  to  a  larger  estate,  the  description  of  the  part  claiming  under  the 
exemption  of  the  whole  is  not  sufficient;  for  notwithstanding  .so  much  exactness  of 
description  is  not  necessary  in  an  answer  as  would  be  required  in  a  bill,  yet  it  must 
necessarih'  state  something  by  way  of  description  of  the  particular  lands  claiming  to 
be  co\'ered  by  the  modus  set  up ;  but  here,  thei'e  is  nothing  of  that  sort  stated,  and 
it  is  impos.sible  to  apply  the  evidence  so  as  to  supply  that  deficiency.  Therefore,  with 
considerable  reluctance,  I  feel  myself  bound  to  say,  that  I  think  the  description  of 
these  premises,  as  furnished  by  the  answer,  is  not  sufficient  to  shew  that  thej^  are  part 
of  a  definite  estate,  alleged  to  be  protected  by  the  modus  set  up,  so  as  to  entitle  the 
defendants  to  succeed  in  that  defence.  The  Court  could  not  effectually  decide  on  the 
modus  as  pleaded,  and  therefore  it  is  of  no  value. 

At  the  same  time,  considering  the  merits  of  this  case,  it  is  quite  idle  in  these 
parties  to  persist  in  the  suit ;  and  they  should  in  the  mean  time  come  to  some  under- 
standing with  each  other ;  for  if  the  same  application  should  be  made  to  the  Court 
hereafter,  by  another  bill,  the  defendant  will  be  enabled  to  make  a  better  case,  and 
a  further  inquiry  must  then  be  the  inevitable  result:  because  the  payment  of  40s.  is 
perfectly  clear  upon  the  evidence,  and  it  [273]  does  not  appear  that  any  thing  else 
has  ever  been  paid  :  and  if  this  had  been  laid  as  a  farm-modus,  and  the  lands  had 
been  properly  described,  the  defendant  would  have  been  clearly  entitled  to  an  issue. 

But  the  short  objection  to  it,  as  at  present  stated,  is  that  3'ou  can  not  plead  a 
modus  as  covering  a  certain  district,  not  de.scrihed  by  its  metes  and  bounds,  and  then 
say  that  the  defendant's  lands,  which  are  also  not  described  by  metes  and  bounds,  are 
part  of  such  district. 

The  consequence  of  the  modus  having  been  badly  pleaded,  however,  at  present  is, 
that  there  must  be  a  decree  for  the  account  prayed  hy  the  bill,  but  as  the  defendant's 
case  appears  to  have  been  a  good  one,  it  must  he  without  costs. 

Account  decreed.* 

*  Vide  JFoUey  v.  Hadfield.     Ante,  vol.  3,  p.  210. 
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[274]     In   the  Exchequer  Chamber.    Coraji   Richards,  Lord  Chief  Baron. 

Jackson  and  Others  «■.  Radford  and  Othurs.  Thursday,  19th  June  1817.— The 
Court  will  require  ;i  plaintiff  (proceeding  against  a  defendant  for  specific  perform- 
ance of  an  alleged  agreement  for  n  mortgage  entered  into  by  the  defendant's 
testator,  for  secuiing  money  advanced  to  him  on  such  agreement  and  other  dehts  ; 
and  also  for  an  assignment  of  a  Ijond  alleged  to  have  been  satisfied  by  the  plaintifi"s 
testator,  and  constituting  part  of  the  plaintiff's  demand,)  to  elect  one  of  such 
objects  of  the  prayer  of  his  bill,  on  the  ground  of  inconsistency  in  the  application 
for  both,  at  one  and  the  same  time. — Note. — The  plaintiffs  having  elected  to  pray 
an  assignment  of  the  bond,  a  reference  to  the  deputy  remembrancer  was  ordered, 
to  ascertain  the  fact  of  the  payment  of  the  debt,  and  if  paid,  the  nature  of  it. — 
Such  an  assignment  not  being  available,  the  Court  would  direct  (if  they  relieved 
the  plaintiff',)  that  the  obligees  shall  permit  their  names  to  be  used  by  the  plaintiff 
in  putting  it  in  suit.  It  is  the  practice  in  equity  to  keep  an  heir  at  law  before 
the  Court,  even  though  he  admit  the  will;  semble,  foi-  the  purposes  of  giving 
more  complete  effect  to  any  decree  which  the  Court  may  make,  and  which  might 
recjuire  his  concurrence. 

The  plaintiffs  in  this  suit  were  the  executors  of  George  Jackson.  The  defendants 
were  the  devisees,  trustees,  and  heir  at  law  of  Samuel  Brundrett,  deceased,  and  Jones 
&  Co.,  who  were  bankers. 

The  l)ill  stated  that  the  testator,  Brundrett,  had  become  indebted  to  the  testator, 
Jack.son,  in  .5001.  ;  that  Brundrett  had  Itecome  bound,  as  surety,  in  a  l)ond  to  the 
defendants,  Jones  and  Co.,  for  securing  the  sum  of  16001.  to  be  paid  to  them  by  tiie 
principal,  Royle,  who  had  an  account  with  them  to  the  amount  of  8001.  ;  and  that  he 
(Royle)  hafl  become  indebted  to  them  in  7501.  lis.  Gd.  on  the  balance  of  that  account 
— that  Brundrett  had  propo.sed  to  Jones  &  Co.  a  moitgage  on  certain  [275]  freehold 
and  leasehold  estates,  his  property,  which  they  liad  refused —that  he  then  ap]ilicd  to 
Jackson  to  advance  the  money  for  him,  offering  him  a  mortgage  on  part  of  his  said 
propeity,  for  .securing  that  sum  and  other  money  which  he  then  owed  to  Jackson — 
and  that  Jackson,  on  the  faith  of  that  arrangement,  paid  Jones  &  Co.,  who  had  become 
very  urgent,  the  money  due  to  them  by  Royle  before  the  execution  of  the  mortgage; 
and  they  had  accordingi)'  debited  Jackson's  account,  and  credited  Royle's  with  the 
amount. 

On  an  account  being  afterwards  taken  lictween  them,  Brundrett  was  found  to  bo 
indebted  to  Jackson,  on  the  whole  balance,  in  I94.'M.  Gs.  6d.  Brundrett  was  soon 
after  taken  ill,  and  died  ;  never  having  executed  the  mortgage.  Jackson  also  died  in 
a  short  time  afterwards. 

The  bill  prayed  an  account  of  what  was  due  to  the  ]jlaintiff"s  testator,  and  of  the 
assets  of  the  defendant's  testator;  and  that,  under  and  by  virtue  of  the  said  agree- 
ment for  a  mortgag(!,  the  plaintiff's  might  be  considered  as  specialty  creditors  of  the 
testatoi'  Brundrett ;  and  that  the  trustees  and  devisees  of  his  real  property  might  bo 
decreed  specifically  to  perform  the  .said  agreement ;  and  thaf,  in  case  the  personal 
estiite  and  the  moi'tgage  should  be  insufficient  to  satisfy  or  secure  the  amount  of  the 
plaintiff's  demand,  the  remainder  of  the  testator's  (Brundrett's)  real  estate,  might  bo 
sold  .uid  disposed  of  for  that  ])urpose  ;  and  that  Jones  &  Co.  the  bankers,  might  bo 
coni-[276] -pi'lh^d  to  assign  the  bond,  and  the  plaintiff's  to  be  at  liberty  to  use  their 
names,  fcir  the  ])urpo.sc  of  proceeding  thcr(!()n. 

The  defendants,  who  were  immeiliately  interested,  (the  devisees,)  denied  the 
amount  of  the  (h^bt,  though  they  admitterl  it  to  a  certain  extent;  and  they  denicil 
that  the  accoinit  had  ever  been  settled,  and  that  the  testator  IJrundrctt  hafl  entered 
into  any  such  agreement  as  was  stateil  to  have  been  cnt(^rcd  into  for  a  mortgage; 
and  that  the  bond  had  been  paid  by  Jackson  on  the  behalf  of  Knylc,  wlio  was  his 
sonin-law,  and  not  on  account  of  Hrnndrett. 

Dauncey  and  Roots, for  the  plaintiff's,  submitted  that  the  question  would  be,  whether 
they  were  entitled  to  any,  and  what  account.  Thoy  contended  that  in  all  events  tiio 
bond  had  been  proved,  and  the  payment  by  .Jaek.soii,  on  the  account  of  Brunflrett; 
and  that  enough  h.id  been  shewn  to  prove  that  a  mortgage  by  Brundrett  liad  been  in 
eontempl.uion,  which  he  had  been  [)reveiited  from  carrying  into  ctl'eot  by  the  .act  of 
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God.  They  i-elied  on  its  having  licoii  admitted  that  some  delit  was  due  fram  Brun- 
drett  to  Jackson,  and  that  an  account  had  been  delivered  ;  so  that  they  were  entitled 
to  an  assignment  of  the  bond,  according  to  the  prayer  of  the  bill. 

Kicharils,  Chief  Baron.  I  am  afraid  I  must  put  you  to  make  your  election;  for 
that  part  of  the  prayer  which  seeks  a  speciKc  performance  of  the  [277]  agreement  for 
a  mortgage,  does  not  consist  with  that  which  a.sks  for  an  assignment  of  the  bond  and 
sale  of  the  testator's  estate  in  satisfaction  of  it.  If  the  mortgage  is  insisted  on  for  the 
whole  of  the  debt,  the  bond  must  be  abandoned ;  for  if  a  mortgage  should  be  decreed, 
it  would  give  you  the  whole  of  the  estate. 

The  plaintiff's  then  elected  [his  Lordship  having  intimated  some  doubt  as  to  the 
probability  of  such  a  case  being  made  out  as  would  entitle  the  plaintiffs  to  a  specific 
performance  of  the  alleged  agreement  for  a  mortgage,]  to  pray  an  assignment  of  the 
bond. 

Martin,  Agar,  Wilson,  Duckworth,  and  Symons,  for  the  defendants,  admitting  the 
principle,  that  a  party  paying  the  specialty  debt  of  another  became  entitled  to  the 
same  security,  contended  that  the  evidence  fell  short,  in  the  present  case,  of  proving 
that  the  testator,  Jackson,  had  taken  up  the  bond  as  the  debt  of  Brundrett ; 
although,  perhaps,  the  dealings  and  debts  between  the  parties  might  afford  ground 
for  going  before  the  Deputy  Kemembrancer. 

ElCHARD.s,  Chief  Baron.  It  certainly  strikes  me  that  some  debt  has  been  proved  ; 
and  the  question  as  to  whether  that  debt  was  by  specialty  or  simple  contract,  is  one 
which  will  materially  aftect  the  interest  of  the  other  creditors.  It  will  be  the  most 
convenient  course,  therefore,  that  all  the  [278]  parties  should  go  before  the  Deputy 
Kemembrancei',  to  whom  it  may  be  referied,  to  inquire  as  to  what  part  of  the 
plaintiff's  demand  is  founded  on  specialty  ;  all  the  other  creditors  will  then  have  an 
opportunity  of  coming  in. 

It  is  clear  that  Jackson  has  paid  the  debt  due  to  Jones  &  Co.  on  the  bond  ;  but 
then  Brundrett  was  only  a  co-obligor  with  Royle  ;  and  it  does  not  exactly  appear 
what  agreement  was  made  with  Brundrett  before  the  money  was  paid  by  Jackson. 
As  to  the  account  which  is  said  to  have  been  delivered,  the  settlement  of  that  is  at 
least  not  acknowledged. 

It  may  be  as  well  to  observe  here,  that  the  assignment  of  the  bond  to  the  plaintiffs 
by  Jones  &  Co.  would  be  of  no  use  ;  but  Jones  &  Co.  might  be  required  to  permit 
their  names  to  be  used  in  putting  it  in  suit,  in  which  case  the  bill  would  be  dismissed 
as  against  them,  with  their  costs  of  suit. 

[The  counsel  for  the  heir  at  law  having  applied  for  a  dismissal  of  the  bill 
against  him. 

The  Lord  Chief  Baron  oliserved,  that  it  was  not  the  practice,  in  Equity,  to  dismiss 
such  bills  against  an  heir  at  law,  whom  it  was  alwa3's  considered  proper  to  keep  in 
Court,  even  though  he  has  admitted  the  will,  for  many  purposes  of  arrangement  which 
could  not  be  anticipated  ;  besides  its  being  generally  expected  that  an  heir  shall  be  a 
party  in  [279]  any  conveyance  which  might  be  directed,  although  that  may  be  mere 
matter  ot  form,  and  not  necessary.] 

It  was  accoi'dingly  decreed  that  it  should  be  referred  to  the  Deputy  Remembrancer 
to  take  the  usual  account ;  and  to  inquire  whether  Jackson  satisfied  the  bond  in  aid 
and  on  behalf  of  Brundrett  and  Royle  ;  the  defendants,  Jones  &  Co.,  consenting  that 
their  names  might  be  used  in  proceedings  on  the  bond,  if  the  Court  should  so  direct, 
and  in  such  manner,  &c. 

Costs  and  further  directions  reserved. 

Williams  and  Another  t.  The  Right  Honoueaele  W.  Odell.  Saturday,  Slst 
June  1817. — The  Court  cannot  order  a  solicitor's  bill  of  costs,  for  business  done 
wholly  in  the  House  of  Lords,  in  the  prosecution  of  an  appeal,  to  be  referred  for 
taxation  ;  liecause  their  officer  has  no  means  whereljy  he  may  be  enabled  to  tax 
such  a  bill. 

Clarke  now  shewed  cause  against  a  rule  obtained  by  Puller,  for  referring  the 
plaintiff's  bill  of  costs,  for  business  done  by  them  in  parliament,  as  solicitors  for  the 
defendant,  (who  was  a  trustee  [280]  for  infants,)  to  the  deputy  clerk  of  the  Pleas,  or 
some  other  competent  person,  to  be  taxed  ;  an  action  having  been  brought  in  this 
Court  to  recover  the  balance  claimed  to  be  due,  and  a  summons  had  been  taken  out 
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for  the  same  ]nir]K)se,  but  witlioiit  olitaining  the  object;  and  on  the  motion  being 
made,  the  Court  expressed  themselves  much  disposed  to  assist  the  defendant,  to 
prevent  the  necessity  of  going  into  the  several  items  at  nisi  prius,  on  the  (|uautum 
meruit  count. 

The  ground  on  which  the  application  was  principally  opposed  was,  that  as  the  bill 
of  costs  was  wholly  made  up  of  business  done  in  the  House  of  Lords,  in  the  prosecu- 
tion of  an  appeal  from  the  Court  of  Chancery,  in  Ireland,  it  was  not  a  matter  capable 
of  being  so  referred,  as  there  was  no  means  by  which  it  could  be  taxed ;  and  that 
there  was  no  instance  of  any  such  reference  in  practice,  where  there  was  not  a  single 
charge  for  business  done  in  the  Court  to  which  the  application  was  made. 

Puller,  on  the  other  hand,  referred  to  the  case  of  Ex  parte  Williams  (4  T.  R.  496), 
where  the  Court  of  King's  Bench  (Kenyon,  Lord  C.  J.)  after  having  doubted  whether 
they  covdd  do  so  (ib.  1-4),  oi-dered  a  solicitor's  bill  of  costs  to  be  referred  for  taxation, 
although  all  the  business  had  been  done  at  the  quarter  sessions.  That  case,  he  sub- 
mitted, relieved  him  from  any  difficulty  which  might  have  been  placed  in  his  way  by 
the  statute  (2  Geo.  2,  eh.  23)  having  [281]  directed  the  application  to  he  made  to  the 
Court  wherein  the  greatest  pai't  of  the  business  contained  in  such  bill  shall  have  been 
transacted.  As  to  the  objection  of  the  officer  of  the  Court  having  no  means  of  taxing 
such  a  bill  of  costs  as  the  present,  he  cited  the  case  of  Lloijd  v.  Maund  (1  Tidd's  Pr. 
321  (6th  ed.),  where  a  bill  was  referred  to  be  taxed,  which  was  for  business  done  in 
a  criminal  prosecution,  in  the  Court  of  great  sessions  at  Carmarthen,  where  this  same 
difficulty  occurred,  but  the  Court  said,  that  if  the  officer  were  at  a  loss  he  might  call 
in  assistance.  And  he  submitted  that,  as  the  act  of  parliament  was  remedial,  and  as 
it  was  a  matter  on  which  it  was  impossible  that  a  jury  should  be  al)le  to  decide,  the 
Court  might  therefore  order  the  reference  as  moved. 

But  the  Court  held,  that — as  there  was  no  couise  in  practice  for  taxation  of  bills 
in  the  House  of  Lords,  (whereas  at  the  quarter  sessions,  and  in  the  great  sessions  of 
\Vale.s,  thei'c  was  an  appointed  officer,  whose  business  it  was  so  to  control  and  I'cgulate 
the  charges  for  business  done,)  there  was  no  criterion  by  wliich  their  officer  could  be 
enabled  to  tax  the  present  bill  of  costs,  or  any  means  to  which  he  could  resort  for 
assistance ; — they  had  not  the  power  to  grant  the  order  for  taxation,  and  therefore 
they 

Discharged  the  Rule. 

[282]  Uk'KEN.son  /■.  Harrison.  (Demuirer.)  Monday,  2.id  June  1817.— Declara- 
tion in  debt  for  8001.  on  a  covenant  (in  a  mortgage-deed  for  securing  payment  on 
a  future  day  certJiin,  of  that  sum  and  interest)  that  the  defendant  would  pay  the 
said  sum  of  8001.  with  interest  on,  &c.  with  bi'each  that  he  did  not,  nor  would 
pay  the  said  sum  of  8001.  on,  &e.  held  good  on  s))ccial  demurrer;  although  thei'C 
was  no  averment  that  the  interest  had  been  satisfied,  or  that  the  plaintiff' aban- 
doned his  claim  thereto. — A  principal  sum  secured  by  deed,  and  the  interest 
stipulated  to  be  payable  thereon,  aie  two  distinct  sums,  and  not  one  entire  sum, 
and  either  may  be  sued  for,  independently  of  the  othei-. — Interest  is  not  a  part 
of  the  debt  secured  by  mortgage,  but  rather  sounds  in  damages,  although,  semble, 
it  may  be  sued  for  in  debt. 

The  iilaintiti'  declared  in  debt  against  the  defendant,  on  .-i  mortgage  for  securing 
the  sum  of  MOOl.  to  be  paid  on  a  future  day,  with  interest. 

To  that  declaration  the  defendant  demurred  ;  for  that  an  action  of  debt  is  not  by 
law  maintainable  foi'  part  of  an  entire  duty  created  by  one  and  the  .same  covenant  or 
contract;  nor  can  part  of  such  duty  be  declared  for  in  such  action  as  debl,,  and  jiart 
damages,  where  the  cov(Miant  is  exjiress  to  ])ay  the  ))riiicipal  sinii  with  interest; 
and  also,  ff)r  that  an  action  of  debt  is  not  by  law  inaintainalilc  foi'  interest  accruing 
from  da}'  to  day  ;  and  that  the  said  declaration  docs  not  shew  •■my  right  in  the  saiil 
plaintiff' to  recover  the  said  sum  of  NOOl.  thereby  demanded. 

Lawes,  K  for  the  demurrer,  contended  that  the  declaration  was  liad,  for  want  of  .m 
averment  that  the  interest  up  to  the  day  of  default  liad  been  paid  ;  for  that  a  declaration 
in  debt  for  part  of  a  duty,  without  shewing  that  the  residue  had  been  satisfied,  could 
not  be  supported  ;  aTid  he  cited  Mounsou  v.  L'edsluiiv  (1  Saund.  201).  This  demand, 
he  suljmitted,  was  for  [283]  a  sum  of  money  due  upon  mortgage,  and  therefore  the 
interest  up  to  the  day  was  lecoverable  in  debt,  as  jjart  of  the  contract,  and  therefore 
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ought  to  have  been  included,  or  stated  to  have  been  satisfied.  On  that  ground  he 
distinguished  this  case  from  that  of  Seaman  v.  Dee  {\  Ventr.  198);  for  the  debt,  in 
that  case,  became  due  on  the  making  of  the  deed,  and  there  the  interest,  held  not  to 
be  recoverable  in  debt,  must  have  been  as  to  such  as  should  have  become  due  after 
the  day  ;  and  in  Harries  v.  Jamieaon  (5  T.  R.  553),  where  the  authority  of  that  case 
was  genei-ally  doubted  by  Lord  Kenyon,  and  therefore  much  shaken,  it  was  held,  that 
debt  would  lie  for  the  interest  of  money.  In  Lapiere  v.  Gen.  St.  AUmivt  (2  Ld.  Kaym. 
773),  it  was  held,  that  on  a  single  bill  for  a  sum  certain,  the  interest  ought  to  be 
tcixed  ;  lint  where  the  interest  is  not  in  damages,  but  is  stated  and  fixed  at  a  certain 
rate,  debt  will.      Williams  v.  Fmvler  (1  Str.  410). 

The  main  ground  of  this  demurrer  (he  submitted)  was,  that  in  the  present  ease 
the  interest  up  to  the  da\^  of  bringing  the  action  was  recoverable  as  part  of  the  debt, 
which  is  entire,  and  cannot  be  kept  separate  ;  and  the  declaration,  tl)erefore,  was 
radically  bad,  unless  the  interest  were  shewn  to  have  been  paid.  So  Com.  Digest, 
tit.  Pleadei',  84  (C.  84),  and  Holt  v.  Sambach  (Cro.  Car.  104).  To  the  same  point  he 
cited  ll'elhie  v.  Pliillijia  (2  Ventr.  129),  where  it  was  held  on  demurrer  that  a  declara- 
tion for  less  than  [284]  the  plaintiff  was  entitled  to,  under  one  entire  and  several 
demand,  was  bad.  So  also  in  Hvnt  v.  Hraines  (4  Mod.  402);  Pemberton  v.  Shelton 
(Cro.  Jae.  498) ;  and  Bailey  v.  Offord  (Cro.  Car.  137). 

Littledale,  in  support  of  the  declaration,  insisted  that  the  plaintiff  was  entitled  to 
abandon  any  claim  of  interest  which  he  might  have,  and  proceed  for  the  principal 
alone.  Then  the  question  on  the  record  would  be,  whether  the  plaintiff  were  entitled 
to  recover  the  principal.  He  submitted,  that  this  was  precisely  the  case  put  by  Ijoid 
Hale,  in  Seaman  v.  Dee,  of  a  party  covenanting  by  deed  to  pay  principal  and  interest, 
where  it  was  held  that  the  interest  was  not  to  be  included  with  the  principal  in  an 
action  for  debt.  The  reason  being,  that  it  shall  be  turned  into  damages,  which  the 
jury  is  to  measure.  Whatever  doubt  was  thrown  on  that  case  by  the  dictum  of 
Lord  Kenyon,  in  Harries  v  Jamieson,  it  was  not  overruled  ;  nor  was  it  necessary  on 
that  decision  that  it  should  be  ;  for  the  .sole  result  of  that  case  is,  that  if  a  plaintilf 
choose  to  proceed  for  interest  separately,  he  may  do  so.  In  the  case  cited  from 
2  Cro.  Car.  and  in  all  the  others,  the  plaintiff  declared  for  less  than  was  manifestly 
due  to  him  on  his  own  shewing,  and  in  those  of  course  the  declai'ation  would  be  bad, 
unless  it  was  shewn  that  the  rest  had  been  satisfied.  There  are  cases  which  hold 
that  a  plaintiff'  must  wait  till  the  last  day,  but  here  the  last  day  was  past.  A  party 
may  either  sue  for  [285]  a  piincipal  sum  of  money,  or  for  the  interest  due  on  a  given 
day  ;  but  if  he  sue  for  the  latter,  he  must  declare  for  the  whole,  or  shew  the  rest 
satisfied.  In  the  case  of  IVelbie  v.  PJulUp.%  the  plaintiff  sued  for  a  whole  year's  rent, 
and  declared  for  only  half  a  year.  The  distinction  is,  that  in  this  case  the  contract 
for  re-payment  of  the  principal  sum  is  independent  of  the  contract  for  the  payment 
of  interest.  In  cases  of  rent,  if  one  proceed  for  a  subsequent  quarter,  it  shall  l>e 
intended  that  the  previous  quarters  have  been  satisfied  ;  but  the  demand  of  interest 
is  quite  different,  because  it  is  accruing  from  day  to  day. 

Lawes,  in  reply.  There  can  be  no  intendment  on  a  special  demurrer.  Though 
interest  be  a  claim  accruing  from  day  to  day,  it  may  still  be  sued  for  integrally  np  to 
any  given  time,  for  id  certum  est  quod  certum  reddi  potest.  The  authority  of  Lord 
Hale,  in  Seaman  v.  Dee,  it  has  not  been  necessary  to  impugn,  because  that  case  is 
distinguishable.  The  jury  cannot  assess  interest  up  to  the  day  in  a  case  of  this  sort, 
by  way  of  damages  detentione  debiti.  The  argument,  that  the  plaintitt"  may  abandon 
his  claim  of  interest,  is  answered  by  the  fact  of  his  not  having  so  declared,  and  that 
it  is  which  forms  the  objection  to  the  declaration  raised  by  this  demurrer  :  for  if  that 
claim  had  been  explicitly  abandoned,  there  would  have  been  no  ground  for  this 
discussion. 

Graham,  Baron.  It  would  have  been  more  satisfactory  to  me  to  have  taken  time 
on  so  nice  and  important  a  question  as  the  present ;  but  as  my  [286]  brothers  entertain 
no  doubt,  I  shall  give  my  opinion  at  once.  [His  Lordship  then  stated  the  objection 
raised  by  the  demurrer.]  Now  certainly  common  sense  suggests,  that  thei'e  would 
be  much  hardship  in  allowing  that  objection  to  prevail,  by  holding  that  a  party 
cannot  wave  his  claim  for  interest,  and  sue  his  debtor  for  the  principal  sum  due  only  ; 
and  I  feel  myself  grounded  in  deciding  that  he  may,  by  the  authority  of  my  Lord 
Hale  in  the  ease  of  Seaman  v.  Dee  :  and  I  do  not  consider  that  his  opinion  has  been 
OA'erturned  b}'  the  subsequent  case  of  Harries  v.  Jamieson.    I  think  the  distinction  taken 
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l)y  Lord  H.alc  is  soiiiul  and  just.  Indeed  the  case  of  Tlarrk^  v.  Jamiewn  diflere  from 
it  only  in  holding,  that,  notwith.stiinding  interest  in  general  is  properly  for  the 
consideration  of  a  jury,  because  sounding  in  damages,  yet  that  a  party  may  bring  debt 
for  it  wherever  the  amount  has  been  liquidated. 

When  the  sum  sued  for  is  less  than  what  appears  to  be  due,  no  doubt  it  should  bo 
shewn  that  the  lest  has  been  paid  ;  but  in  a  case  where  the  claim  of  interest  is  created 
by  deed,  the  principal  debt  is  one  thing,  and  the  interest  accruing,  another.  The 
latter  is  in  the  nature  of  damages  only,  and  therefore  the  plaintili'  may,  if  he  pleases, 
wave  that  claim. 

Wood,  Baron.  Notwithstanding  a  great  many  eases  have  been  cited  in  suppoi't 
of  this  demurrer,  I  think  them  all  distinguishable  from  the  present,  and  that  the 
objection  which  has  been  raised  by  it  is  not  on  any  ground  sustainable. 

[287]  In  the  deed,  as  set  out  in  the  declaration,  there  is  the  usual  covenant  that 
the  defendant  would  pay  the  plaintiff  the  sum  of  8001.,  and  also  something  more  at 
the  same  time,  which  was  the  interest,  and  that  is  equivalent  to  a  covenant  to  pay 
two  distinct  and  independent  sums  of  money.  The  breach  is,  that  nevertheless  the 
said  defendant  did  not,  nor  would,  pay  the  said  sum  of  8001.  on  the  day  and  time 
mentioned  and  appointed  for  payment  of  the  same.  In  all  probability  the  interest  has 
been  paid  down  to  the  time  :  afterwards  there  must  have  accrued  some  further  interest, 
but  that  can  be  I'ecoverable  only  in  the  way  of  damages. 

The  question  on  this  demurrer  amounts  in  truth  to  this — whether,  when  two  distinct 
sums  are  due  to  the  same  person,  on  the  same  day,  under  the  same  instrument,  he  m;iy 
not  sue  foi-  cither,  at  hi.s  election  ;  or  whether  he  is  therefore  necessarily  compelled  to 
proceed  for  both  in  the  same  action  ? 

I  am  of  opinion  that  he  might  sue  for  either;  and  in  the  present  case,  I  think  the 
sums  are  completely  distinct  and  unconnected,  notwithstanding  they  become  due  b}' 
the  same  instrument,  and  that  they  may  therefore  be  separated  by  a  plaintifl"  who  sues 
ta  recover  them,  so  as  to  be  made  the  subject  of  separate  actions. 

The  decisions  that  have  been  cited  were  all  on  cases  where  the  debt  was  one  entire 
demand  ;  and  I  agree  that  where  that  is  so,  you  must  aver  in  your  declaration,  if  you 
proceed  for  a  part  of  the  debt,  that  the  rest  has  been  satisfied  ;  as  if  in  this  decla-[288]- 
ration  in  debt  for  SOOl.  after  having  set  out  the  covenant,  the  pl.'iintid'  should  have  gone 
on  to  state  whereby  an  action  hath  accrued  to  him,  to  demand  an<l  have  of  and  from 
the  said  defendant  7001.  ;  that  would  have  been  an  oln'ious  and  palpable  inconsistency 
on  the  face  of  the  declaration,  which  would  undoubtedly  have  been,  therefoi'c,  VkuI  ; 
but  that  is  not  so  here,  or  any  thing  like  it;  he  demands  .strictly  the  integral  sum  of 
8001. ;  and  that  is  a  good  demand  ;  for  the  othei'  sum  is  distinct  and  separable,  aiifl 
need  not  be  demanded  by  the  declaration,  or  shewn  to  have  been  satisfied. 

I  am  therefore  of  opinion,  that  this  deelai'ation  is  properly  drawn.  It  certainly 
might  have  been  made  more  formal,  but  that  was  by  no  means  necessary ;  therefore 
there  must  be  judgment  for  the  plaintifr. 

{t.\kk(jw,  Baron,  concurred.  I  will  say  one  word  only,  varying  my  opinion  from 
that  of  my  brother  \\'ood,  who  has  .said  that  these  two  sums  are  .separable — I  say  that 
they  are  in  their  nature  se])arate,  and  never  were  one  integral  sum,  and  the  reason, 
good  sense,  and  justice  of  the  case,  are  all  against  the  objection. 

Per  Cur.     Judgment  for  the  plaintitT. 

[289]  S.MiTii  i:  Carhutiieus  and  Anotiiku.  Wednesday,  L'.jth  .June  KSI7. — 
Service  of  notice  of  the  allowance  of  a  writ  of  error,  (bail  in  error  not  having  been 
put  in,)  on  the  tip.stair  having  brought  the  defendant  in  custody  into  Court,  (where 
the  notice  of  the  allowance  of  the  writ  was  tendered  to  him,)  for  the  purpose  of 
his  being  charged  in  execution,  is  not  .sullicient  to  give  it  the  etl'ect  of  a  supersedciis, 
so  as  that  the  defendant  may  apply  for  his  disch.argc,  after  having  )>een  c'harged 
in  execution. — It  should  also  be  served  on  the  pl.-untilV's  attorney. — Had  bail  in 
error  been  pci'fccted,  it  might  have  been  ground  for  a  special  application  to  the 
Court,  to  discharge  the  defendant  out  of  custody. 

Cause  was  now  shown,  by  Header,  against  a  rule  obtained  by  Richard.s,  that  an 
order  for  charging  the  defendant  in  e.Kccntion  might  be  discharged,  an<l  the  defendant 
freed  therefrom  ;  a  writ  of  error  having  been  allowed,  ;uid  notice  thereof  previously 
given  to  the  tipstatV  who  biought  the  defendant  into  Court. 
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The  rule  had  been  moved  foi'  on  an  affidavit,  stating,  that  a  writ  of  error  in  this 
cause,  tested  the  lith  June,  had  been  sealed  and  allowed  on  the  16th  ;  and  that  after 
such  allowance,  and  on  the  same  day,  a  notice  in  writing  of  that  allowance  was  tendered 
to  the  tipstaft"  in  Westminster  Hall,  in  whose  custody  the  defendant  then  was ;  but 
that  the  defendant  was,  notwithstanding,  afterwards  on  the  same  day  charged  in 
execution. 

The  affidavits  in  answer  stated,  that  final  judgment  had  been  obtained  on  the  5th 
of  May  last;  that  a  writ  of  habeas  corpus  was  issued  on  the  11th  of  June,  and  lodged 
in  the  Fleet  Prison,  for  the  purpose  of  bringing  the  defendants  up  to  be  charged  in 
execution  on  the  16th  ;  and  that  no  bail  in  error  had  been  perfected. 

[290]  It  was  contended,  that  the  notice  of  the  allowance  of  a  writ  of  error,  served 
at  such  a  time  aud  under  such  circumstances,  did  not  make  it  an  effectual  supersedeas. 

In  support  of  the  rule  it  was  submitted,  that  the  writ  of  error  having  been  allowed, 
and  the  time  for  putting  in  bail  not  having  expired,  it  suspended  the  execution.  In 
^ampsmi  v.  Brmcn  (2  East,  439*'),  it  was  held,  that  the  allowance  of  a  writ  of  error 
.vas  in  itself  a  supersedeas,  although  bail  in  error  had  not  been  put  in.  So  also  in 
Mniijlier  v.  Vandijck  (2  B.  &  P.  370),  a  writ  of  error  was  held  to  be  a  supersedeas  from 
the  time  of  allowance. 

Wood,  Baron.  It  is  not  only  necessary  that  the  writ  should  be  allowed,  but  notice 
of  the  allowance  should  be  served  on  the  plaiutift"s  attorney. 

[The  Master  being  referred  to,  certified  that  that  was  the  practice  of  this  Court.] 

Graham,  Baron.  If  bail  in  error  had  been  perfected,  it  might  have  let  the  defen- 
dant in,  on  a  special  application  to  the  Court  to  be  discharged  from  the  execution. 

Kule  discharged. 

[291]  Butts  and  Others,  Assignees,  &c.  v.  Bilke  and  Havelock.  Wednesday, 
i!5th  June  1817. — The  Court  will  not  interfere  to  stay  execution  on  a  judgment 
recovered  in  trover  against  a  defendant,  till  the  plaintiff'  shall  do  any  act,  however 
reasonable,  to  make  the  defendant  a  title  to  the  subject  matter  of  the  action.  The}' 
have  no  jurisdiction  to  do  so. — A  rule  for  that  purpose  discharged,  with  costs. 

Dauncey  now  shewed  cause  against  a  rule  which  had  been  obtained  by  Comyn 
on  a  former  day,  that  on  the  defendant  Havelock's  bringing  into  Court  the  damages 
recovei'ed  in  this  action,  the  plaintiffs  should  be  restrained  from  issuing  execution  in 
this  cause,  until  they  should  have  executed  a  bill  of  sale  of  the  ship  "Satyr,"  and 
perfected  the  transfer  thereof  to  the  defendant  Havelock,  and  that  all  further  pro- 
ceedings should,  in  the  mean  time,  be  stayed. 

The  plaintiff's  had  recovered  a  verdict  in  30001.  damages  against  the  defendants  *^ 
in  an  action  of  trover,  for  a  ship  seized  by  Bilke,  the  sherifl'  of  Surrey,  under  a  fieri 
facias,  at  the  suit  of  Havelock. 

The  rule  was  obtained  on  the  suggestion  of  the  hardship  which  would  fall  on  the 
defendant  if  the  Court  should  refuse  to  interfere,  for  if  he  wei'c  to  be  called  on  to  pay 
the  amount  of  the  damages  recovered,  before  a  suflicient  title  should  be  made  to  him 
by  the  execution  of  a  bill  of  sale,  and  a  regular  [292]  transfei-  perfected,  and  the 
register  given  over  to  him  by  the  plaintifi's,  he  would  he.  the  whole  out  of  pocket, 
without  being  in  a  situation  either  to  sell  the  ship,  if  it  were  necessary,  to  enable  him 
to  satisfy  the  judgment,  or  to  exercise  any  act  of  ownership  over  her,  to  which  he 
was  as  much  entitled  l.)y  the  verdict  as  the  plaintiffs  were  to  their  damages. 

It  was  now  objected  to  the  motion  made  on  the  part  of  Havelock,  that  the  object 
of  it  was  merely  to  delay  the  plaintiffs  ;  and  it  was  stated  that  the  plaintifls  had  it  not 
in  their  power  to  do  what  was  required  of  them,  but  that  they  were  willing  to  execute 
a  bill  of  sale. 

Bolland  and  Comyn,  in  support  of  the  rule,  submitted  that  it  would  be  great 
injustice  to  the  defendant,  to  compel  him  to  pay  the  value  of  the  ship,  without  having 
a  title  made  to  him  by  the  parties  who  were  to  receive  the  money ; — that  this  was 

*'  In  that  case  Lord  Ellenborough,  adverting  to  Pernj  v.  Campbell,  (3  T.  K  390,) 
.said,  that  Lord  Kenyon  had  there  held,  that  the  allowance  and  service  of  the  writ  of 
error  was  a  supersedeas. 

*■  The  particular  facts  of  this  case  are  given  at  length  in  the  case  of  Butis  v.  Bilke, 
ante,  p.  241. 
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an  ap])lication  to  have  the  benefit  of  the  equitable  inteiference  of  the  Court,  in 
exercising  a  power  inherent  in  them  of  controlling  the  proceedings  in  a  cause  before 
them. 

KiC'iiAKDS,  Chief  Baron.  I  fear  the  Court  cannot  assist  the  defendant  in  the 
present  instance.  Wc  cannot  tell  a  plaintiff'  tliat  \u'.  shall  not  have  the  fruits  of  hi.s 
judgment  till  he  has  performed  any  preceding  condition  which  we  might  annex  to  it; 
though  in  equity,  it  is  not  unusual  to  order  parties  to  comply  with  certain  terras, 
as  to  execute  conveyances.  [293]  All  that  is  wanted  is,  in  the  nature  of  a  further 
assuiance,  without  warranty,  and  the  plaintiff's,  it  appears,  are  willing  to  execute  a 
l)ill  of  sale,  but  will  not  do  any  thing  not  expressly  specified.  It  would  be  advi.sable, 
perhaps,  that  this  should  be  settled  by  an  arl)iti-ator ;  but  if  the  plaintiffs  will  not 
consent  to  do  what  is  required  of  thera,  we  have  no  power  to  compel  them. 

Graham,  Baron,  of  the  same  opinion.  We  may  regret  that  we  cannot  interfere 
in  the  way  required,  Ijiit  we  have  no  power  to  order  the  execution  to  be  stayed,  if 
the  plaintiff's  lefuse  to  consent. 

Wood,  Baron,  concurred.  Every  thing  ought  to  be  done  in  the  plaintiff's  power 
to  make  good  the  title  of  the  defendant ;  but  we  cannot  engraft  terms  on  a  judgment 
recovered  l)y  plaintiff',  operating  to  stay  his  execution. 

The  pl.aintiff'  h.iviug  obtained  this  verdict  for  chimages,  the  property  in  the  ship 
became  vested  in  the  defendants  ;  and  thei-efore  they  may  make  a  title.  As  to  getting 
the  register  transferred,  there  can  be  no  ditHculty  about  that,  and  the  sheriff'  may 
do  it  without  the  assignees.  I  never  heard  of  such  an  application  before.  We  cannot 
interfere. 

CtARKOW,  Baron,  of  the  same  opinion.  We  cannot  violate  the  rules  of  law  to  eli'ect 
any  arrangement,  however  equitable. 

Kule  discharged,  with  costs. 

[294]  Waude  v.  Jeffery.  Wednesday,  25th  June  1817. — A  purchaser  cannot 
declare  oft' a  contract,  on  the  ground  of  the  vendor  not  having  perfected  the  title 
within  a  reasonable  time,  where  the  former  who  was  in  possession  had  been 
aware,  from  an  early  period  of  the  treaty,  that  there  was  some  objection  to  the 
aljstract,  but  has  nevertheless  continued  to  negociate  with  the  latter  down  to  a 
recent  period,  and  then  on  a  sudden,  (a  fortnight  after  the  last  act  of  negociation,) 
tells  him,  that  he  abandons  the  contract. — An  injunction  will  be  granted  to  stay 
an  action  commenced  at  law  by  the  purchaser,  to  I'ecover  back  whatever  of  the 
purchase-money  has  been  previously  paid  under  such  circumstances,  on  motion, 
almost  as  of  course  ;  and  if  the  case  were  made  out,  it  would  l)e  sufficient  on  the 
hearing. — Time  is  not  of  the  essence  of  such  a  contract.  Had  the  purchaser 
declared  off',  on  delivery  of  the  abstract,  he  might  perhaps  have  got  rid  of  it,  and 
given  up  the  possession. 

This  bill  was  filed  for  a  si)ecific  perfoimance  of  a  contract,  dated  the  2d  January 
ISl.'i,  for  the  sale  of  an  estate  in  certain  glel)e  land  and  great  tithes,  and  to  compel 
the  defendant  to  pay  the  remainder  of  the  purchase  money,  (.'5.5001.)  ;  and  for 
restraining  him  from  proceeding  further  in  an  action  commenced  liy  him,  to  recover 
back  such  part  of  the  ))urcha8e-money  as  had  been  ]).'u'ii  by  the  defendant  to  the 
plaintiff'  on  account. 

The  defendant,  in  his  answer,  admitted  the  agreement,  and  that  ho  had  entered 
into  po.s.session  and  receipt  of  the  said  tithes  and  premises  in  the  same  month,  and 
received  the  rents  at  the  following  Michaelmas,  but  insisted,  that  having  l)con  advised, 
on  the  abstract  being  delivered  in  the  month  of  October  1815,  that  the  title  was 
defective,  he  afterwards  (on  the  22d  .lanuary  1815)  gave  notice  of  his  relin(pusliing 
the  contract:  of  which  i-elinr|uishment  he  also  gave  notice  to  several  persons  with 
whom  he  had  made  suli-contracts,  for  the  sale  of  jjarts  of  the  said  glebe  and  tithes, 
|)revious  to  his  [295]  commencing  the  action  for  the  recoveiy  of  the  i)urchase-money 
which  had  been  so  advanced  ;  and  that  he  could  not  afterwards  be  considered  as  in 
possession. 

The  answer  also  statcil,  that  after  the  dcfcnd.'iMl  h.id  p.aid  the  two  first  in.stjdnicnts 
of  201)01.  and  5001.  and  interest,  down  to  the  first  of  January  I8l(),  In^  then  first 
iliscovcred  that  the  right  to  tithes  diil  not  extcwid  to  all  the  lands  mentioned  in  the 
agreement ;  and  thcrefoie  he  applied  to  the  plaintiff  for  a  terrier  or  particular  of  the 
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said  tithes,  which  was  not  furnished  ;  and  that  being  pressed  for  further  advances, 
he  wrote  a  letter  to  the  plaintiff,  on  the  7th  January  1817,  stating  that  when  he 
should  have  received  the  terrier,  before  mentioned,  and  have,  been  allowed  for  the 
quantity  of  land  which  appeared  to  him  to  be  deficient,  he  would  pay  the  further 
monej'  recjuired  of  him,  into  any  banking-house  in  London,  but  that  such  terrier  had 
never  been  sent  to  him. 

The  defendant  admitted  the  action  was  brought  in  last  Easter  Term,  and  submitted 
that  as  the  plaintiff  had  not  made  out  a  good  title  in  a  reasonable  time,  whereby  he 
had  sustained  great  damage,  loss  and  trouble,  he  was  therefore  not  bound  by  his  said 
contract,  or  to  accept  such  title  as  the  plaintiff"  could  make  to  the  said  lands,  tithes 
and  premises,  which  he  had  been  advised  and  believed  was  not  good  or  marketable. 
On  these  facts, 

Trower  and  Lovat  now  moved  for  an  injunction,  as  to  the  defendant's  action  at 
law,  which 

[296]  Martin  and  Spranger  opposed,  contending  that  contracts  were  not  to  be 
thus  kept  open  to  an  indefinite  period ;  and  that  there  must  be  some  time  limited 
within  which  a  vendor  ought  to  be  compellable  to  perfect  his  title,  or  a  purchaser 
should  be  at  liberty  to  abandon  it.  And  they  urged  the  fact  of  possession  having 
been  given  before  the  delivery  of  the  abstract,  to  shew  that,  at  the  time  of  the  defen- 
dant's taking  possession,  he  was  not  aware  of  the  objection  to  the  title. 

Trower  and  Lovat,  contrt'i,  contended  that  time  was  not  of  the  essence  of  such 
a  contract,  and  therefore  the  plaintiff"  was  not  bound  to  complete  his  title  within  the 
precise  period.  They  insisted  that  it  was  the  defendant  himself  who  had  delayed  the 
performance  of  the  contract,  for  the  plaintiff  had  been  always  desirous  of  so  doing, 
while  the  defendant  was  throwing  objections  in  his  way  ;  and  the  purchase-money 
being  a  large  sum,  it  must  be  a  great  object  to  a  vendor  who  has  parted  with  the 
possession  of  his  estate,  to  receive  it  in  this  or  any  case.  They  submitted,  therefore, 
that  the  Court  would  not  decide  so  important  a  cjuestion  on  an  interlocutory  motion. 

Richards,  Chief  Baron.  The  Court  are  of  opinion,  that  the  injunction  ought  to 
go.  I  will  state  the  reasons  which  govern  me,  and  which  may,  in  the  end,  be  useful 
to  both  parties.  This  case  does  not  involve  the  question  (which  must,  whenever  it 
arises  in  any  case,  be  the  consequence  of  verj^  special  circumstances)  of  time  being 
of  the  [297]  essence  of  a  contract.  Li  almost  all  the  cases  where  the  time  is  fixed, 
as  if  it  wei'e  that  the  estate  should  be  conveyed  within  three  months,  the  time  is  not 
even  then  of  the  essence  of  the  contract,  for  most  generally  it  cannot  be  done.  Lord 
Thurlow  was  strongly  of  opinion  in  favour  of  the  rule,  that  time  should  not  be  of  the 
essence  of  a  contract,  even  where  the  agreement  was  for  a  particular  day  ;  and  on  one 
occasion  (a),  where  it  was  put  hypothotically  in  argument,  that  there  might  be  an 
express  clause  inserted  for  making  such  a  contract  void.  Lord  Thurlow's  short  answer 
was, — "Well,  Mr.  Mansfield,  what  would  you  get  by  that?"  But  the  argument 
raised  on  the  fact  of  four  years  having  expired  in  this  case,  without  a  title  being  made, 
much  surprised  me  when  used  by  a  purchaser,  who  has  himself  lain  by  for  a  consider- 
able time,  without  taking  any  steps,  or  shewing  any  anxiety  to  get  his  contract  com- 
pleted. He  has  been  equally  guilty  of  delaj^,  although  he  complains  of  the  plaintiff. 
[His  Lordship  dwelt  with  jjarticularity  on  the  dates  of  the  ditt"erent  periods  of  the 
uegociation,  and  adverted  to  the  fact  of  the  defendant  having  continued  in  possession.] 
Possibly  the  defendant  might  have  declared  off  when  the  abstract  was  delivered,  or 
in  a  reasonable  time  after  ;  but  then  he  must  have  delivered  up  possession  :  but  here, 
from  the  year  1813  to  1815,  letters  have  been  continually  passing  between  the  parties, 
on  the  subject  of  the  contract ;  and  he  accepts  further  abstracts,  and  goes  on  with 
the  uegociation  down  to  the  7th  January  [298]  1817;  on  that  day,  admitting, 
therefore,  that  he  considered  himself  to  be  still  a  purchaser,  and  yet  so  soon  after  that 
time, — and  after  that  long  course  of  uegociation,  as  the  22d  of  the  same  month,  he 
turns  round  on  a  sudden,  and  without  previous  notice,  sends  a  letter,  in  which  he 
says  he  declares  oft',  and  that  on  an  objection  to  the  title,  which  he  was  aware  of  from 
the  year  1813.  Now,  can  any  case  be  imagined,  where,  under  such  circumstances, 
the  Court  would  refuse  to  interfere  ?  Surely  this  is,  therefore,  a  very  clear  case,  and 
I  think  that  the  purchaser  is  still  bound  by  the  contract.  For  these  reasons,  indepen- 
dent of  the  general  rule, — that  injunctions  ought  to  be  granted  on  motion  where  a  prima 

(a)  G^-egson  v.  Riddle,  cited  in  SetoiL  v.  Slade,  7  Ves.  268. 
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facie  case,  for  the  interfeieiice  of  the  Court,  is  made  out,  I  should,  in  such  a  case 
as  this,  say  the  defendant  was  bound,  were  I  now  giving  judgment  on  the  hearing. 
The  better  course  however  would  be,  that  the  parties  should  agree  to  a  reference  in 
the  mean  time. 

Graham,  Earon.  I  am  clearly  of  opinion  that  the  defendant  ought  not  to  be 
permitted  to  go  on  with  this  action.  There  is  no  time  specified  in  the  contract  for 
its  completion.  The  defendant  was  put  into  complete  ownership  of  the  property,  and 
has  been  long  in  actual  possession  of  the  profits ;  and  he  enters  himself  into  contracts 
to  sell.  The  ([uestion  then  is,  whether  the  Court  will,  in  a  case  of  this  sort,  say  that 
a  vendor  is  bound  to  complete  his  title  within  a  ccrUun  reasonable  time,  when  the 
parties  themselves  have  made  no  such  agreement?  [299]  But  here,  the  defendant, 
by  his  letter,  admitting  himself  bound  so  late  as  the  7th  January  1817,  requiring 
further  satisfaction  as  to  the  title,  cannot  be  allowed,  on  the  22d,  to  declare  oft',  on 
the  ground  of  the  vendor's  having  neglected  to  perfect  his  title  in  a  reasonable  time. 
And  the  hardship  of  suflering  this  action  to  proceed,  would  be  the  greater,  because 
the  defendant  has  I'cceived  considerable  sums  of  money  fi'om  the  rents  and  profits. 
Whenever  this  shall  come  to  a  hearing,  there  must  be  a  decree  for  the  plaintift".  As 
to  the  question  of  the  title,  that  must  go  before  the  Master. 

Wood  and  Gakkow,  Barons,  of  the  same  opinion. 

Injunction  granted,  and  Title  to  be  referred  to  the  Deputy  Kemembrancer. 

[300]  Jones  and  Others  v.  Dakch  and  Others.  Wednesday,  25th  June  1817. 
— In  an  action  on  a  bill  of  exchange  against  the  acceptors,  where  the  payee  and 
first  indorser  was  an  infant,  the  jury  having  found  a  verdict  for  the  plaintifi's,  on 
evidence  that  the  defendants  knew,  when  they  accepted  it,  that  the  payee  was  an 
infant,  and  that  he  had,  in  fact,  indorsed  the  Inll  before  they  accepted  it ;  the 
Couit,  undei'  those  circumstances,  (it  appearing  also  that  the  defendants  had  been 
in  the  pi'actice  of  raising  money  on  similar  bills,)  refused  to  disturb  the  verdict 
by  granting  a  new  trial,  applied  for  on  the  ground  of  the  legal  objection, — that 
an  infant  could  not,  by  his  indorsement,  give  currency  to  a  bill  of  exchange;  but 
they  refraineil  fiom  giving  any  opinion  on  the  effect  of  it,  if  brought  before  them 
on  a  case  more  free  from  imputation. 

This  was  an  action  on  a  bill  of  exchange  drawn  by  Thomas  Aspull  on  the  defen- 
dants, (Darch,  Dickenson,  Si  Co.)  and  accepted  l)y  them,  in  favoui-  of  Messrs.  Wm. 
Aspull  &  Co.,  and  by  Wm.  Aspull  indorsed  to  one  J>ooth,  and  by  him  to  the  plaiutiU's, 
who  were  his  bankeis. 

It  appeared  in  evidence,  on  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings 
in  this  term,  that  Thomas  Aspull,  the  drawer  of  the  bill,  had  been  managing  clerk  of 
the  defendants  at  the  time  when  the  bill  was  drawn  ;  that  the  defendants  afterwards 
stop()cd  payment :  on  which  occasion  it  was  arranged  between  them  and  their  creditors, 
that  on  the  latter  i-cceiving  10s.  in  the  pound  by  three  instalments,  no  conmiission  of 
bankruptcy  should  bo  sued  out  against  them  ;  and  certaiu  persons,  who  had  become 
security  for  the  due  payment  of  those  instalments,  entered  also  into  a  bond  of  indcmnitv 
to  the  defendants  (on  having  their  property  delivered  up  to  them)  against  the  future 
claims  of  any  of  their  creditors. 

The  defence  set  up  was,  that  Wm.  Aspull  the  [301]  payee,  who  was  the  son  of 
Thomas  Aspull  tlio  drawer,  was  an  infant,  and  could  not  therefore  indorse  a  Ijili. 
And  it  was  put  as  a  suspicious  transaction  altogether;  because,  it  was  stated,  that  the 
bill  had  been  in  fact  applied  to  the  private  purposes  of  the  drawer,  who  was  said  to 
have  deceived  his  employers,  and  that  he  had  kept  it  back  till  after  the  settlement  of 
the  defendant's  atl'airs,  and  that  there  was  no  other  person  in  the  firm  of  Wm.  Aspull 
&  Co.  besides  Wm.  Aspidl,  nor  ever  had  been.  It  was  also  objected,  that  in  point 
of  law  the  payee,  who  was  of  course  the  first  indorser  of  the  bill,  being  an  infant  both 
then  and  now,  was  not  cnlitlc<l  U)  indorse,  nor  could,  by  his  indorsement,  give  cui'rcncy 
to  the  bill,  or  rendei-  it  legally  ucgocial>lc.  But  the  cause  being  suH'ered  to  ])roceed, 
it  .appeared  that  all  these  cii'cumstances  were  known  to  the  acceptors  (the  dcfendanls), 
and  that  the  bill  had  been  indorsed  Ijefore  they  accei)ted  it,  and  therefore  the  jury 
found  a  verdict  for  the  i)laiutitls. 

Jones  now  moved  foi-  a  new  trial,  on  the  ground  of  the  objection,  that  the  indorsor, 
being  an  iiifaut,  could  not  give  the  indorsee  a  right  to  sue  on  it  against  the  defendants  ; 
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and  he  cited  the  case  of  IVilUams  \.  Harrison  (Carth.  160),  where  it  was  ruled,  that 
infancy  was  a  good  bar  to  an  action  on  a  bill  of  exchange,  notwithstanding  the  custom 
of  merchants.  In  the  present  case,  the  infant  was  the  first  indorser,  and  as  he  could 
not  bind  himself,  the  bill  could  not  be  negociated  through  him  ;  and  [302]  he  distin- 
guished this  case  from  that  of  Taylor  v.  Croker  (i  Esp.  187)  by  its  having  been  proved 
here,  that  the  indorser  was  not  even  now  of  age,  so  that  there  could  be  no  subsequent 
consent  implied,  or  any  new  promise  made. 

But  the  Court  refused  the  rule,  saying,  that  as  far  as  these  defendants  were  con- 
ceined,  who  w-ere  proved  to  have  known  all  the  circumstances  before  they  accepted 
the  bill ;  and  as  it  appeared  from  the  evidence  (which  the  jury  believed)  to  have  been 
their  object  to  get  all  the  money  they  could  by  means  of  such  bills  ;  they  ought  not 
now  to  be  permitted  to  avail  themselves  of  the  objection,  whate^-er  weight  it  might 
have  had  in  a  case  of  different  circumstances. 

Rule  refused. 

[303]  Eyton  r.  Dickex.  Wednesday,  2-5th  .June  1817. — A  purchaser,  who  is  not 
satisfied  with  the  Deputy  Remembrancer's  report  of  the  title  to  premises  sold 
under  a  decree  of  the  Court,  must  move  for  leave  to  file  exceptions  thereto. — If 
he  does  not  do  so  the  motion  to  confirm  may  be  then  made,  which  is  an  ordei- 
absolute  in  the  first  instance,  because  it  will  be  consideied  that  he  is  satisfied 
with  the  title. — But  if,  when  the  order  is  moved  for,  the  purchaser  is  prepared  to 
shew  exceptions  instanter,  the  Court  will  allow  him  to  do  so. — A  purchaser  is 
not  compellable  to  accept  a  title  reported  good  b\'  the  Deputy  Remembrancer,  in 
a  creditor's  suit,  against  an  objection,  that  the  close  in  dispute  having  a  given 
name,  by  which  it  has  been  long  known,  is  not  described  by  it  in  the  title-deeds, 
notwithstanding  the  vendor  has  been  long  in  possession  of  the  land  as  part  of  the 
estate  conveyed  to  him  by  the  deeds.     Such  a  title  is  merely  prima  facie. 

William  Massey  having  been  declared  and  contirmed  the  purchaser  of  lots  Nos.  1 
and  6,  parcel  of  certain  freehold  estates  sold  before  the  Deputy  Remembrancer,  under 
a  decree  of  this  Court  in  the  above  cause,  (which  was  a  suit  by  creditors,)  and  being 
dissatisfied  with  the  title  set  out  in  the  abstract,  obtained  an  order  to  refer  it  to  the 
Deputy  Remembrancer  in  the  usual  manner,  who  reported  that  a  good  title  could  be 
made  to  the  premises  compi'ised  in  those  lots. 

Shadwell  now  moved  to  confirm  that  report  absolutel}',  when 

Spranger  objected,  that  in  point  of  practice  such  an  order  could  not  be  made 
absolutely  in  the  first  instance,  but  that  it  ought  to  be  moved  for  nisi,  in  order  to  give 
the  purchaser  an  opportunity  of  shewing  exceptions  for  cause,  as  was  the  course  in  the 
Coiu't  of  Chancery  ;  but 

On  I'sference  to  the  othcer,  it  was  reported  to  be  the  practice  of  this  Court  to  move 
for  such  an  [304]  order  absolutely  in  the  first  instance  ;  and  that,  wherever  it  was 
intended  to  except  to  the  Deputy  Remembrancer's  report  of  title,  the  course  was  for 
the  purchaser  to  apply  to  the  Court  for  leave  to  file  the  exceptions  ;  and  that  if 
he  should  not  do  so,  the  rule  was,  that  he  should  be  taken  to  be  satisfied  with  the 
report,  and  then  the  motion  to  confirm  it  was  almost  of  course,  and  the  order  was 
gi'anted  absolutely  in  the  first  instance,  as  now  moved. 

Spranger  then  proposed  to  shew  exceptions  for  cause  instanter,  which  the  Court 
allowed  him  to  do. 

The  exception  with  respect  to  lot  No.  6  was : — that  there  were  two  closes  of  land 
comprised  in  that  lot ;  with  respect  to  one  of  which,  called  the  Croyle,  no  mention 
whatever  was  made  throughout  the  abstract,  nor  had  any  title  whatever  been  deduced 
to  the  said  close,  notwithstanding  it  had  always  been  known  by  that  name  ;  whereas 
.-dl  the  other  lands  belonging  to  the  estate  were  particularly  specified  in  the  old  deeds 
mentioned  in  the  abstract,  and  the  title  formally  set  forth,  and  that  the  only  proof  of 
title  made  to  that  close  before  the  Deputy  Remembrancer,  was  by  the  affidavits  of 
several  old  persons,  who  had  been  employed  as  labourers  on  the  lands  generally, — 
"that  they  knew  the  close  called  ihe  Croyle, — that  it  had  been  known  by  that  name, 
and  never  by  any  other,  as  long  as  they  could  remember, — and  that  it  had  been  also 
so  long  in  the  possession  of  the  defendant  and  his  ancestors,  and  had  been  con.sidered 
part  of  their  estate."  He  submitted,  [305]  therefore,  that  such  a  proof  of  title  was 
not  sufficient  to  compel  a  purchaser  to  take  it,  as  at  best  it  was  only  prima  facie,  (for 
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mere  possession  was  not  inconsistent  with  any  esUite  not  amounting  to  a  fee,)  to 
which  a  purchaser  has  always  been  held  to  have  a  light  to  object,  and  to  refuse  to 
accept,  and  therefore  he  ought  not  to  be  concluded  by  the  report. 

Shadwell,  on  the  other  hand,  contended  that  proof  of  such  long  possession, 
accompanied  with  the  title-deeds  of  the  estate  of  which  the  close  in  question  formed 
part,  was  quite  enough  to  justify  the  report  of  validity  of  title,  as  it  would  have  been 
to  warrant  a  jury  in  Knding  in  the  affirmative  on  an  issue,  whether  Dicken  was  seised 
of  the  piece  of  ground  in  fee.  He  submitted  that  it  was  not  necessary  to  describe 
e\ery  piece  of  land  by  any  particular  name  which  may  have  been  given  to  it,  when 
there  are  so  many  better  modes  of  describing  them  in  use :  and  he  insisted  that  the 
e.xception  now  taken,  founded  on  such  an  objection,  was  not  sufficient  to  invalidate 
the  piesent  report. 

KiCHARD.s,  Chief  Baron.  The  Court  arc  of  opinion  that  the  Master's  report  is  not 
right.  The  evidence  on  which  the  report  proceeds  is  merely  that  of  long  possession. 
Then  this  close  is  not  mentioned  in  the  abstract  by  name,  and  it  is  proved  to  have  gone 
foi-  a  great  length  of  time  by  a  particular  name,  and  the  other  lauds  are  so  described. 
It  is  therefore  too  nuich  to  call  on  the  Court  to  presume,  at  present,  that  the  Ci'oyle 
was  not  so  [306]  called  in  1777,  when  the  conveyance  of  this  estate  to  the  defendant's 
ancestor  was  made.  The  Court  cannot  compel  a  purchaser  to  take  a  prima  facie  title 
founded  on  such  grounds. 

Gr.\H.\5I,  Baron.  The  objection  may  be,  perhaps,  somewhat  captious ;  l)ut  it  is 
one  against  which  we  cainiot  force  an  unwilling  purchaser  to  accept  a  title. 

WouD,  and  Garrow,  Barons,  conciu-red. 

Exceptions  allowed.     Title  referred  back  to  the  Deputy  Remembrancer. 


Wednesday,  25th  June  1817. — The  Court  will  not  order  a  defen- 


dant, arrested  in  trover,  to  be  discharged,  on  filing  common  bail,  on  UKition  foi'  that 
purpose,  founded  on  an  objection  to  the  form  of  the  alHdavit  on  which  the  process 
issued,  that  it  did  not  negative  a  tender:  although  the  motion  lie  made  on  an 
affidavit,  stating,  that  the  value  of  the  subject  matter  of  the  action  had  been,  in 
point  of  fact,  actually  tendered  to  the  plaintiff  before  the  writ  was  sued  out. 

I'arke  moved  that  the  defendant,  who  had  liecn  arrested  in  this  action,  might  be 
discharged,  on  tiling  common  bail. 

The  nature  of  the  action  was  trover;  and  he  contended,  that  as  the  plaintill'had 
not  in  his  affidavit,  on  which  the  pi-oce.ss  was  obtained,  negatived  a  tender,  which  he 
submitted  he  ought  to  have  done,  under  the  .'Hth  Geo.  111.  ch.  91,  s.  8  (Tidd,  I'r. 
lijO-K,  4th  ed.) ;  [307]  and  more  particularly  as  the  value  was  swori},  b}'  the  defendant's 
affidavit,  on  which  the  motion  was  made,  to  have  been  in  fact  tendered  to  the  plaintill" 
before  the  action  was  brought,  tlie  defendant  was  entitled  to  be  dischar'ged  on 
common  bail. 

Hut  the  (.'ourt  held  that  the  statute  did  not  apply  to  the  case  of  a  defcTidant  held 
to  bail  in  trover,  which  could  only  be  done  under  special  circumstances,  and  on  an 
appli('ation  to  the  Court. 

The  motion  was  therefore 

liefused. 


GooDK  i\  Sir  W.  I^kwks,  Knt.  Wednesday,  2r)th  .finie  1817. — The  Court  will  not 
order  a  party  who  is  in  prisrin,  a])])lying  foi'  a  new  trial,  on  the  ground  of  excessive 
ilaniages  having  been  given  again.st  him,  to  pay  the  costs  of  the  former  trial  before 
the  Piaintitf's  Counsel  proceed  to  shew  cause  against  the  rule. 

The  plaintill'  (a  surveyor)  had  recovered  a  verdict,  in  an  action  of  assumpsit,  for 
work  and  labour  on  the  defendant's  account,  at  the  last  iSpring  assizes  at  Hereford, 
damages  .5001. 

Taunton,  in  the  last  term,  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  ;i  new  trial  granted,  on  the  ground  of  the  jui'v  having  given 
excessive  damatccs. 
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Dauucey  for  the  plaintifi',  before  he  proceeded  to  shew  cause,  objected  that  the 
defendant  was  not  [308]  entitled  to  move  to  make  his  rule  absolute,  until  he  should 
deposit  with  the  officer  of  the  Court  the  costs  of  the  former,  which  he  contended  the 
defendant  was  bound  to  do :  and  he  cited  the  rule  from  Tidd's  Pr.  (page  885,  5th 
edit.), — that  where  a  verdict  is  set  aside,  and  a  new  trial  granted,  on  the  objection  of 
the  damages  being  excessive,  it  is  always  on  payment  of  the  costs  of  the  former  trial. 
In  this  case  the  defendant  being  in  prison,  he  submitted  that  the  plaintiff  was  entitled 
to  the  interference  of  the  Court  for  protection  against  the  probable  result  of  the  present 
rule,  which  would  be  the  loss  to  him  of  the  advantage  given  by  the  practice  of  the 
Court  to  persons  in  the  plaintiff's  situation,  who  would  be  at  all  events  entitled  to  the 
costs  already  incurred  in  the  action  which  had  been  tried,  and  had  terminated  in 
his  favour  ;  and  that  a  defendant  ought  not  to  avail  himself  of  the  rules  of  the  Court, 
without  complying  with  the  usual  terms :  But 

The  Court  refused  to  make  the  order ;  observing  that  if  the  object  of  such  an 
application  was  admitted  to  be  matter  of  right,  the  consequence  would  be,  that  a  party 
might  be  compelled,  on  many  occasions,  to  submit  to  an  unjust  verdict  against  him  to 
any  amount,  for  no  other  reason  than  his  inability  to  pay  the  costs  of  a  former  trial. 
The  application  was  therefore 

Refused. 


[309]  25th  June  1817. — Motions  in  causes  to  be  heard  before  the  Lord  Chief  Baron, 
in  the  e.xercise  of  his  sole  jurisdiction,  can  only  be  made  before  his  Lordship  when 
sitting  in  the  inner  Court. 

Shadwell  rose  to  make  a  motion  in  full  Court,  in  a  matter  which  was  pending 
before  the  Lord  Chief  Bai'on,  in  the  e.x'ercise  of  the  sole  jurisdiction  committed  to  his 
Lordship  under  the  recent  act  of  parliament ;  when  the  Court  intimated  (not  as  matter 
of  regulation,  but  as  the  natural  course  of  practice  in  such  cases,  to  prevent  .-i  clashing 
of  jurisdictions),  that  all  motions,  in  causes  to  be  heard  by  his  Lordship,  must  be  made 
before  him  alone,  when  .sitting  in  the  other  Court. 


\Yatson  v.  Edmonds.  ■25th  June  1817. — If  a  sheriff's  officer,  who  arrests  a  defen- 
dant, demand  and  receive  from  him  a  larger  sum  than  he  is  liable  to  pay  as  a 
caption  fee,  and  for  the  expense  of  the  bail-bond,  &c.  the  Court  will,  on  motion, 
order  it  to  be  referred  to  the  Master  to  ascertain  what  the  officer  is  entitled  to  on 
that  account,  and  order  him  to  restore  the  surplus  to  the  defendant,  and  to  pay 
the  costs  of  the  application. — A  charge  of  21.  13s.  Od.,  made  on  a  defendant  in  fee, 
wholly  disallowed  by  the  Master,  on  a  reference  to  him  under  such  circumstances. 

Owen,  Sir  Wm.  moved,  on  a  former  day,  that  the  sheriff  of  Worcestershire  might 
be  ordered  to  shew  cause  why  it  should  not  be  referred  to  the  Master  to  ascertain 
whether  he  (the  sheriff)  was  entitled  to  any  and  what  part  of  the  sum  [310]  of  21. 
13s.  6d.  paid  to  his  officer  by  the  defendant;  and  why  he  should  not  refund  to  the 
defendant  such  sum  (if  any)  as  the  Master  should  report  to  have  been  overpaid  to  the 
said  officer ;  and  why  the  sheriff  should  not  pay  the  costs  of  this  application. 

The  rale  was  obtained  on  an  affidavit,  stating  that  the  defendant  had  been  arrested 
in  last  Easter  Term,  when  he  immediately  entered  into  a  bail-bond  ;  that  the  officer, 
after  he  had  executed  the  bond,  demanded  the  above  sum  of  the  defendant,  and 
detained  him  in  custody  till  he  paid  it,  which  he  did  in  order  to  procure  his  discharge 
from  the  arrest ;  and  that  the  defendant  and  the  s.'ud  sheriff's  officer,  both  lived  in  the 
same  town. 

It  was  submitted,  that  the  sheriff  was  not  entitled  to  charge  any  fee  for  the  arrest 
of  a  defendant  from  the  defendant  himself,  because  it  was  a  charge  to  be  made  by  him 
on  the  plaintiff;  and  that,  whatever  he  were  entitled  to  charge  the  defendant  with  as 
the  expense  of  the  bail-bond,  it  could  not  be  any  thing  like  the  sum  which  the  officer 
had  demanded  and  received  from  the  defendant,  in  the  present  instance.  And  he 
directed  the  consideration  of  the  Court  to  the  case  of  a  defendant  going  to  prison  and 
afterwards  perfecting  bail,  and  inquired  whether  an  officer  could  then  keep  him  in 
custody  till  his  fees  were  paid ;  or,  in  the  event  of  the  action  being  defended,  whether 
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llic  Master  would  allow  the  ilcfoiidaut  [311]  any  caption  fee  in  taxing  his  costs  against 
the  plaintitt'. 

No  cause  being  shewn,  the  Court  now  made  the 

Rule  absolute  *. 

End  of  Trinity  Term. 
[313]    Eeports  of  Cases  Aroued  and  Detekminek  in  the  Court  of  ExcnE(juER, 

AND     EXCHE(>IURR     CHAMBER,    SITTINGS     AFTER     TRINITY    TeRM,    57     Geo.     III. 

Gray's-Inn  Hall. 

The  King  v.  Hodder.  (Extent.)  Ex  parte  Taunton.  Wednesdaj',  9th  July 
1817. — Where  a  landlord  has  distrained  for  rent  arrear,  and  the  tenant  has 
replevied  the  goods,  and  has  sold  a  part  on  his  own  account,  by  permission  of  the 
landlord,  if  in  the  mean  time  the  remainder  are  seized  under  an  extent  tested 
after  the  distress  for  a  debt  due  to  the  Crown,  which  is  satisfied  thereout,  accord- 
ing to  the  exigency  of  the  writ,  this  Court  cannot,  in  the  exercise  of  its  e(iuitable 
jurisdiction,  interfere  to  enlarge  the  time  for  the  return  of  the  process,  that  the 
sheriff  may  in  the  interim  proceed  under  it  against  the  defendant's  lands,  for  the 
landlord's  indemnity,  on  the  ground,  that  the  defendant  had  not,  pending  the 
distress,  in  point  of  fact,  goods  and  chattels  sufficient  to  satisfy  the  Crown's  debt, 
or  in  any  way  use  the  Crown  process  in  favour  of  the  landloixl  under  such  circum- 
stances, and  principally  because  on  the  levy  having  been  made,  the  writ  would  be 
eo  instanti  functus  officio. 

Owen,  Sir  Wm.  and  Taunton,  moved  for  a  rule  to  shew  cause  why  the  time  should 
not  be  enlai'ged  for  the  sherifl' of  Somerset  to  return  two  writs  of  [314]  extent  against 
the  lands  of  the  defendant ;  and  why  he  should  not  proceed  to  take  an  inquisition 
ujion  the  seisin  of  the  defendant,  of  certain  lands  in  the  county  of  Somerset;  and  why 
the  debts  due  to  the  Crown  fi'om  the  defendant,  or  so  much  thereof  as  can  be  had, 
should  not  in  the  first  instance  be  laised  out  of  such  lands,  and  dischaiged  thereby  ; 
and  why  a  certain  sum  of  money,  already  paid  to  the  said  sherifl  by  the  defendant, 
and  which  was  raised  by  sale  of  his  chattels,  which  had  been  distrained  for  rent  by 
the  applicant,  should  not  in  the  mean  time  be  staid  in  the  shcrifl's  hands  ;  and  why, 
after  ap])lying  such  part  thereof,  if  any,  to  the  debt  of  the  Crown,  as  may  be  necessary, 
in  aid  of  the  levy  made  out  of  the  aforesaid  lands,  the  residue  should  not  be  paid  to 
the  applicant. 

I  liichaids.  Chief  Baion,  on  the  motion  having  been  made,  observed, — It  is  a  very 
connnon  application  in  the  Coui't  of  Chancery  to  marshal  assets  under  circumstances, 
but  I  do  not  see  how  this  Court  can  do  so  in  a  case  of  ])ropcrly  seized  under  an  extent.] 

The  affidavit  made  in  supj)ort  of  the  motion  staled  in  substance,  that  the  baililToi 
the  ap])licant  had,  on  the  ;Sd  of  Mai-ch  1817,  seized  and  distrained  the  cattle,  >\L'c.  of 
tlie  (lefcndant,  for  the  sum  of  .30011.  10s.  i)Ad.  for  rent  of  piemises,  of  which  the 
<lefendant  was  tenant  to  the  applicant ;  that  he  kept  possession  thereof  till  tlie  Sth, 
on  which  day,  when  the  same  were  about  to  be  appraised,  itc.  the  bailiff  was  served 
with  a  summons  by  virtue  of  a  [315]  rc))levin-warrant  fiom  the  sheriff  of  Somerset, 
to  answer  the  taking,  &c. 

"  That  on  the  same  day  the  residue  of  the  goods,  \x.  of  the  defendant  so  distrained, 
as  well  as  the  cattle,  goods,  iVc.  so  replevied,  were  seized  by  the  said  sheriff,  under 
ii  writ  of  extent  issued  against  the  ilcfendant,  tested  the  7th  day  of  the  same  month 
of  March,  for  .3021.  lis.  lid.  and  were  also  soon  after  taken  and  seized  by  the  .said 
sheriff  under  another  writ  of  extent,  tested  the  10th  day  of  .March,  for  1-J71.  1 -Js.  lOid., 
both  such  sums  being  due  to  his  Majest)'  for  assessed  property  and  land-taxes  from 
the  defendant,  who  was  a  collector  of  taxes. 

"That  on  the  Kith,  the  defendant,  his  attorney,  and  one  of  his  sureties,  applied  to 
the  landlord  for  his  consent  to  an  intended  sale  of  the  goods  replevied  by  the  defendant 
on  his  own  account,  when  tiiey  entereil  into  an  agreement  that  the  produce  of  the  sale 
should  be  paid  to  the  undei-sheritf,  for  the  Crown,  in  discharge  of  the  extent,  and  the 
balance  to  be  paid  to  the  landlord  ;  or,  that  the  whole  should  be  paid  to  a  Mr.  White, 

*  The  Master  disallowed  the  whole  of  the  charge. 
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to  be  appropriated  to  either  debt,  as  he  should  think  proper  ;  and  that,  upon  taking 
an  account  on  that  occasion,  the  defendant  admitted  13151.  lis.  to  be  at  that  time  due 
to  the  landlord  for  rent ;  that  the  landlord  agreed  to  accept  a  smaller  sum  of  money, 
in  consideration  of  being  paid  it  immediately  out  of  the  produce  of  the  sale  of  the 
replevied  goods ;  and  that  the  defendant's  attorney  represented,  that  the  defendant's 
sureties  had  deposited  with  him  3001. ;  and  that  he  would  [316]  himself  advance  the 
remainder  of  the  amount  agreed  on  to  be  paid  to  the  landlord  :  That  at  a  subsequent 
meeting  (23d  March)  the  following  agreement  (which  was  not  to  prejudice  the  former 
agreement),  was  entered  into,  and  put  into  writing,  viz.  that  on  payment  of  10501.  to 
the  applicant  (in  manner  therein  mentioned),  the  defendant  should  receive  a  receipt 
in  full  of  all  demands ;  that  a  valuation  of  a  third  of  the  hay,  and  all  the  green  crops 
on  the  farm,  was  to  be  made,  and  deducted  from  that  sum ;  and  concluding  with  a 
provision,  that  in  case  the  agreement  should  not  be  performed  on  the  defendant's  part 
within  a  month,  the  distress  and  sale  should  proceed  for  the  benefit  of  the  landlord. 
The  affidavit  then  went  on  to  state,  that  on  the  faith  of  such  agreement  the  defendant 
was  allowed  to  take  away,  for  his  own  use,  his  cattle,  &c.  so  distrained  ;  that  3001.  or 
4001.  of  the  said  sum  was  afterwards  paid,  but  that  the  residue  was  not ;  and  that  the 
defendant's  attorne}^  had  refused  to  pay  the  remainder  out  of  the  sums  so  deposited 
in  his  hands  liy  the  sureties,  or  to  make  up  the  deficiency  himself  as  agreed  on  as 
aforesaid. 

"  That  the  defendant  was  seised  of  lands  in  the  said  county  of  Somerset,  subject 
to  certain  encumbrances,  but  which  would,  if  sold,  produce  more  than  sufficient  to  pay 
off  the  extents,  and  discharge  such  encumbrances,  without  resorting  to  any  of  the 
goods,  &c.  of  the  defendant. 

"That  no  inquisition  had  been  taken  on  the  writs  of  extent;  and  that  they  had 
not  yet  been  re[317]-turned  ;  and  that  the  stock,  .tc.  replevied,  was  sold  under  the 
direction  of  the  defendant's  attorney,  and  not  by  the  shei'iff,  or  adversely  to  the  defen- 
dant ;  and  that  the  defendant's  attorney  received  the  produce. 

"  That  the  solicitors  for  the  affairs  of  taxes,  on  application  being  made  to  them  on 
behalf  of  the  landlord,  under  the  circumstances,  to  resort  to  the  defendant's  lands,  had 
consented  to  give  the  applicant  all  the  assistance  in  their  power,  and  applied  to  the 
sherifl'  for  that  pui-pose,  who  refused  to  act  further  in  the  matter. 

"That  the  stock,  &c.  so  sold,  had  produced  5091.  19s.  over  and  above  certain  part 
thereof,  which  had  been  bought  in  by,  and  restored  to,  the  defendant ;  and  that  the 
whole  of  the  goods  distrained  would  not  have  been  of  sufficient  value  to  satisfy  the 
rent  due." 

These  facts  so  detailed  in  the  affidavit,  it  was  submitted,  afforded  good  ground  for 
resorting  to  this  application  for  the  equitable  interference  of  the  Court,  so  to  marshal 
the  assets  of  the  Crown's  debtor,  as  that  a  landlord  who  was  a  bona  fide  creditor  of 
such  debtor  for  rent  due,  and  who  had  actually  distrained  for  the  amount  before  the 
teste  of  the  extent,  might  not  have  his  pledge  taken  out  of  his  hands,  to  the  exonera 
tion  of  the  lands  of  the  debtor,  against  which  the  Crown  might  proceed  availably, 
although  the  landlord  could  not ;  and  that  if  the  Court  had  no  power  to  interfere  in 
a  case  of  this  [318]  sort,  every  tenant  distrained  on,  might  by  collusion  release  his 
goods  and  chattels  from  the  effect  of  such  a  proceeding,  through  the  medium  of  an 
extent,  and  thereby  defraud  his  landlord.  In  this  instance,  the  Crown's  debt  will 
have  been  levied  on  the  property  of  a  third  person,  (the  defendant's  landlord,)  and 
put  into  his  possession,  by  a  mode  of  proceeding  favoured  by  law,  and  always  protected 
by  the  Courts. 

It  was  contended  also,  that  in  this  case  the  defendant  had  by  his  conduct  waived 
the  benefit  of  the  general  rule,  that  the  sale  of  the  Crown  debtor's  lands  shall  be 
postponed  to  that  of  his  goods  and  chattels,  where  he  has  sufficient  to  satisfy  the 
Crown's  debt ;  wheieas  the  landlord  had  not  relinquished,  by  any  act  of  his,  the  pledge 
which  the  law  gives  him  in  property  distrained ;  and  the  defendant  had,  in  fact,  no 
interest  in  these  goods  at  the  time  of  their  seizure  under  the  extent,  which  could  bring 
the  Crown  within  the  rule  observed  by  Court,  as  to  the  sale  of  goods,  &c.  in  the  first 
instance,  or  preclude  the  Crown's  right  to  proceed  against  the  lands  as  given  by  the 
25th  Geo.  III.  ch.  35,  s.   1*.     Nor  in  this  case  would  it  be  adverse  [319]  to  the 

*  By  that  statute  the  Court  of  Exchequer  is  authorized,  on  the  application  of  the 
Attorney-General,  in  a  summary  way,  by  motion,  to  order  that  the  right,  title,  and 
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provision  of  Magna  Charta,  that  the  lands  should  be  taken,  for  the  same  reason, 
because  l)y  operation  of  the  distress  the  defendant  had  not  goods  and  chattels  sufficient 
to  pay  the  Crown's  debt,  nor  was  he  himself  at  the  time  of  the  seizure  prepared  to  do 
so  thereout.  The  words  of  the  charter  are, — "  Xon  seisiemus  terram  aliquam,  vel 
redditum  pro  debito  aliquo  quam  diu  catalla  debitoris  prajsentia  sufficiunt  ad  debitum 
reddendum  et  ipse  debit'  paratus  sit  inde  satisfacere  "  (Co.  2d  Inst.  19). 

They  distinguished  this  case  from  that  of  The  King  v.  De  Caur  (ante,  vol.  ii.  p.  1  7),  li. 
as  in  that  case  there  had  been  no  distress  made  before  the  seizure  under  the  extent ; 
nor  did  it  appear  then  that  there  was  sufficient  property,  of  any  sort,  to  satisfy  the 
Crown's  debt  and  the  landlord's  arrears  of  rent ;  and  the  application  was  altogether  of 
a  different  nature,  et  alio  intuitu  *'.  In  this  case  there  was  no  objection  made  on  the 
part  of  the  Crown. 

[320]  They  submitted,  therefore,  that  the  Court  had  power  to  grant  the  present 
application  ;  and  moved  as  above. 

RiCHARD.s,  Chief  Baron.  This  is  a  case  which  must  have  occurred  often,  in  efl'ect, 
though  it  may  not  till  now  have  been  brought  before  the  Court,  perhaps,  in  this 
precise  shape.  The  extent,  it  appears,  came  in  after  the  distress,  but  was  satisfied 
first,  in  point  of  fact,  and  out  of  the  very  goods  which  the  landlord  had  distrained. 
Then  the  landlord  says  the  Crown  has  deprived  him  of  the  benefit  of  his  distress  ; 
and  that  the  sheriff  ought  to  have  taken  the  defendant's  land,  which  the  landlord 
cannot  proceed  against.  But  a  judgmentcreditor  might  say  so  too,  who  has  also  a 
special  property  in  the  debtor's  goods,  and  I  do  not  perceive  what  equity  a  lanrllord 
has  which  a  judgment-creditor  has  not ;  and  there  is,  I  believe,  no  instance  of  such  an 
application  having  ever  been  made  before. 

The  short  case  is  this  :  The  Ci'own's  debt  has  been  satisfied  out  of  the  personal 
effects  of  the  debtor  ;  then  the  subject-creditor  of  the  Crown's  delator,  on  the  gi'onnd 
already  noticed,  applies  to  this  Court  to  interfere,  as  it  is  now  moved.  I  really  kiiow 
not  on  what  principle  this  Court  can  interfere  to  such  an  extent;  nor  do  I  know  of 
any  power  which  this  Court  has  to  marshal  assets  in  the  case  of  an  extent,  under  such 
circumstances  as  these. 

[321]  But  another  short  and  insuperable  objection  arise.s,  from  the  fact  of  the 
Crown's  debt  having  been  satisfied,  and  that  being  so,  how  can  the  Court  jjroceed  to 
effect  the  desired  object?  The  Crown  can  have  no  other  process;  and  nothing  can 
come  l)cfore  the  Court  again  inider  this  extent. 

Gkaiia.m,  Baion,  of  the  same  opinion,  and  for  the  same  reasons.  Nothing  can 
bring  this  extent  again  before  the  Court.  The  sheriff  having  seized  these  goods,  even 
if  ii'regidarlv,  must  be  answerable  to  the  Crown  if  called  on  ;  and  must  make  good 
the  Crown  debt  which  he  has,  in  point  of  fact,  levied. 

The  statute  of  Ileiny  VIII.  as  to  extents  goes,  certainh',  farther  than  Magna 
Charta,  in  giving  efficacy  to  the  Crown  process ;  but  the  Court,  respecting  the  fiuida- 
mental  principle  of  the  Great  Charter,  tempers  the  exigency  of  the  writ  l)v  a  negative 
mode,  in  ordering  the  shciiff  not  to  proceed  against  the  land  if  the  debtor's  goods  and 
chattels,  are  sufficient  to  satisfy  the  Crown's  debt  *-;  and  there  is  a  clause  in  c\'cry 
extent,  rcstraiin'ng  the  sale  till  aftei-  further  onlcr ;  but  when  the  Crown's  debt  is 
once  satisfied,  the  Court  can  n<jt  look  to  the  interests  of  other  creditois. 

Wood,  Baron.  It  is  quite  impossible  foi'  us  to  gi-mt  the  relief  pr.ayed  by  this 
motion.  Suppose  the  sheriff  had  been  called  on  to  make  his  retuiii :  [322]  it  must 
have  been,  that  he  had  levied  the  Crown's  debt  out  of  the  defendant's  g(jods  and 


estate  of  any  debtor  to  his  Majesty,  in  any  lands  which  have  been,  or  hereafter  shall 
be,  extended  under  oi-  by  virtue  of  any  such  writ  of  extent,  or  dum  clausit  extremum 
as  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  any  such  debt,  shall 
be  .sold  in  such  maimer  as  the  Court  shall  direct,  (with  costs,)  antl  the  surplus  to  ho 
returned  to  the  person  who  would  have  been  entitled  to  the  lands  if  no  sale  had 
been  made. 

*'  Nor  does  the  more  recent  decision  in  the  case  of  Thi'  Ktixj,  in  .'lid  of  Simpson  v. 
Hopper,  ante,  vol.  iii.  p.  IG,  appear  to  stand  in  the  way  of  this  application,  for  the 
reasons  given  aliove  in  shewing  that  it  is  not  contrary  to  the  terms  <if  the  groat 
charter. 

*^  See  also  his  Lordship's  judgment  in  /iVr  in  Ai'l,  ifr.  v.  Hopper,  ante,  vol.  iii. 
p.  47. 
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chattels.  Could  we  in  that  case  order  a  new  writ  to  levy  the  landlord's  rent  out  of 
the  defendant's  land  ?  The  Crown  can  not  levy  its  debt  a  second  time.  It  is  quite 
impossible  that  we  can  interfere  in  the  way  that  has  been  suggested,  if  it  were  only  in 
point  of  form. 

Garrow,  Baron,  concurred. 

Motion  refused. 

Meade  v.  Norbury.  Thursday,  10th  July  1817. —The  Court  will  not  restrain  the 
Deputy  Remembrancer  from  proceeding  in  the  taxation  of  costs,  on  the  ground 
that  a  petition  of  appeal  has  been  presented  to  the  House  of  Lords,  against  part 
of  a  decree,  and  is  still  depending. — But  they  will  order  the  payment  of  the  taxed 
costs  to  be  suspended  till  after  the  decision  of  the  appeal. 

Martin  moved  that  the  Deputy  Kemembrancer  might  be  restrained  from  pro- 
ceeding further  in  the  taxation  of  the  costs  in  this  cause. 

He  stated  that  the  defendant  had  presented  a  petition  of  appeal  to  the  House  of 
Lords,  against  the  decree  made  bj^  this  Court  on  the  '20th  May  1816  ■',  so  far  as  it 
directed  an  account  to  be  taken  of  the  tithes  of  certain  lands  in  the  defendant's 
occupation,  called  the  Lower  Friars  Lands ;  and  that,  notwith-[323]-stiinding  such 
appeal  was  still  depending  and  unheard,  the  Deputy  Kemembrancer  was  proceeding 
in  the  taxation  of  the  plaintiff's  costs,  which,  he  submitted,  ought  to  be  suspended  till 
the  decision  of  the  appeal. 

The  Court  refused  to  make  the  order  prayed  ;  because,  they  said,  they  could  not 
interfere  to  stay  proceedings  which  were  going  on  in  i-egular  course,  though  they  would 
stop  the  payment  of  the  money,  which  was  the  only  thing  they  could  do  ;  and  they 
accordingly  ordered  that  the  Deputy  Remembrancer  should  proceed  in  such  taxation, 
but  that  the  pavraent  of  the  costs  should  be  suspended  till  after  the  appeal  should 
have  been  decided,  and  the  further  order  of  the  Court. 

The  King  v.  Bickley.  11th  July  1817. — A  defendant  in  an  extent  having  moved 
to  quash  it,  on  facts  stated  by  affidavits,  which  are  satisfactorily  answered,  whereon 
a  venditioni  exponas  issues,  will  not  afterwards  be  permitted  to  enter  a  claim  and 
traverse  the  inquisition. 

A  rule  had  been  heretofore  obtained  by  Copley,  Serjeant,  calling  on  the  Attorney- 
General  to  shew  cause  why  this  extent  should  not  be  quashed,  and  the  proceedings  in 
the  mean  time  stayed,  founded  on  certain  facts  stated  in  affidavits  made  by  the 
defendant  and  others.  Those  affidavits  were  answered  or  denied  by  others,  made 
on  the  part  of  the  prosecutors  of  the  extent,  and  the  Court  discharged  the  rule 
with  costs. 

[324]  Gaselee  now  applied  for  leave  to  enter  a  claim,  and  traverse  the  extent. 

To  that  it  was  objected  that  it  was  contrary  to  the  practice  ;  that  there  had  been 
rules  to  claim  and  plead,  and  that  a  venditioni  exponas  had  Lssued  ;  and  that  it  would 
operate  to  delay  the  prosecutors,  which  was  stated  to  be  in  effect  the  sole  object  of 
the  application. 

The  Court  held  that  such  an  application  could  not  be  granted  after  the  defendant 
had  elected  to  take  the  course  of  moving  to  set  aside  the  proceedings,  on  affidavits 
which  had,  in  effect,  brought  his  merits  before  the  Court,  and  were  satisfactorily 
answered. 

Therefore  they 

Refused  the  application. 

[325]  MiLWARD  AND  ANOTHER  r.  Oi.DFiELD.  9th  July  1817. — The  Court  will 
not  allow  a  plaintiff' to  amend  his  bill  whei'e  he  has  been  dilatory  without  reason, 
in  his  formei'  proceedings. — And,  refusing  such  an  application,  they  will  do  so 
with  costs. 

Wingfield  moved  that  the  plaintiffs  might  be  at  liberty  to  withdraw  their  replica- 
tion in  this  cause,  and  amend  their  original  bill. 

The  amendment  proposed  was,  that  another  person  might  be  made  a  co-plaintiff  in 

*  Vide  ante,  vol.  ii.  page  338. 
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the  suit,  .-iiid  that  certain  other  premises,  (not  included  in  the  original  hill.)  beint;  in 
the  defendant's  possession,  might  lie  introduced  into  the  amended  bill. 

Ilose  opposed  it,  on  the  ground  of  the  motion  being  in  the  dela\'  of  the  defendant, 
there  having  been  already  great  remissness  in  proceeding  on  the  part  of  the  plaintiff. 

The  bill  had  been  filed  in  Easter  Term,  1815;  the  defendant  filed  his  answer 
16th  November  following;  replication,  Easter  Term,  1816.  In  Michaelmas  Term,  the 
defendant  moved  to  dismiss  the  bill,  when  the  plaintiff  entered  into  a  peremptory 
undertaking.  A  subpwna  to  hear  judgment  having  been  served,  the  plaintiff  obtained 
orders  to  enlarge  publication  till  Easter  Term  1817. 

In  such  a  case  it  was  submitted  that  the  application  should  not  be  encouraged. 

[326]  On  the  other  hand,  it  was  pressed  that  the  amendment  now  sought  to  be 
allowed,  not  being  on  the  common  grounds,  but  for  the  purpose  in  fact  of  avoiding 
multiplicity  of  suits,  by  consolidating  claims  to  the  same  property  founded  on  the 
same  title,  and  to  be  litigated  between  the  same  parties  ;  the  Court  would,  for  that 
reason,  grant  the  motion. 

KiCHAKDS,  Chief  Baron.  It  would  be  injurious  to  the  course  of  practice  to  grant 
this  motion.  [His  Lordship  recapitulated  the  proceedings.]  It  is  now  more  than  a 
year  since  the  replication  was  filed,  and  why  was  not  this  application  made  before '? 
There  is  no  good  reason  given  for  not  having  applied  ;  nor  is  it  stated  when  the  new 
matter  was  first  discovered.  Then,  what  has  been  said  in  support  of  the  motion  does 
not  appear  to  me  to  forward  it;  for  it  is  not  a  mere  amendment  that  it  is  required  to 
make,  it  would  be  a  new  bill :  and  if  such  a  proceeding  were  now  indulged,  there  is 
no  length  of  time  at  which  it  may  not  be  done. 

Motion  refused,  with  costs. 

[327]  lIovTE  V.  Hawkins,  Baronet.  Friday,  11th  July  1817. — An  injunction 
obtained  to  restrain  proceedings  at  law  on  a  promissory  note,  on  the  ground  of 
its  having  been  given  to  the  plaintiff  at  law  under  a  pi'omise  not  to  .sue  on  it,  and 
an  engagement  that  it  should  never  be  asked  for  or  demanded,  dissolved  on  the 
defendant's  putting  in  an  answer,  in  which  he  swore  that  he  never  had  entered 
into  any  such  engagement,  or  made  any  such  promise,  to  the  best  of  his  recollec- 
tion or  belief;  for  the  Court  holds  itself  hound  by  the  positive  allegations  on 
oath  in  a  defendant's  answer. 

The  defendant  had  biought  an  action  against  the  plaintiff,  to  recover  the  amount 
of  two  promissory  notes  with  interest.  The  plaintiff  filed  his  bill  for  a  discovery  of 
the  circumstances  under  which  the  notes  were  given,  and  for  an  injiniction  to  stay  the 
proceedings  in  the  action  ;  which  injunction  was  olitained 

The  bill  stated  that  the  plaintiff  licing,  in  1808,  concerned  foi-  the  defendant  in 
confiflcntial  alf'airs,  and  having  occasion  for  1.501.,  applied  to  the  defendant  for  and 
obtained  the  amount;  for  which,  it  was  agreed,  that  a  promissoi-y  note  should  be 
given,  payable  on  demand,  with  interest,  and  which  note  the  plaintiff  accordingly 
gave ;  that  the  defendant,  nevertheless,  at  the  same  time,  e.xpiessly  stated,  that  he 
would  never  call  for,  or  demand,  payment ;  but  that  he  wished  the  note  to  be  given 
as  a  mere  matter  of  form,  or  to  that  effect;  that  plaintiff  accordingly  relied  upon 
the  defendant's  honour;  but  was  requested,  in  1811,  by  Mr.  Chileott,  the  defendant's 
steward,  to  pay  three  years  interest  upon  the  note ;  that  i)laintiff,  aware  of  his 
liabilit}'  in  law,  and  apprehending  proceedings,  tendered  the  three  years  interest  to 
Mr.  Chileott,  who  refused  to  receive  for  niore  than  one  year,  l)ut  desired  a  pronn'ssory 
note  for  the  remainder,  which  the  ])laint  ill'  gave ;  that  the  defendant  afterwards 
having  further  occasion  for  the  confidential  services  of  the  [328]  plaintiff,  the  latter 
I'cinindcd  the  defendant  of  his  engagement  not  to  demand  the  l.^ol.  or  interest  ;  where- 
upon the  defendant  jiledged  his  word  anil  honour  that  the  notes  should  be  destroyed, 
and  promised  to  write  to  his  steward  to  that  effect.  The  defendant  was  then  inter- 
rogated by  the  bill,  as  to  the  truth  of  its  statements 

The  answer  of  the  defendant  contained  an  unqiialiiied  denial  of  his  having  ever 
stated  to,  assured,  or  gave  the  plaintiff  to  understand,  that  the  1501.  and  interest 
would  not  be  ca'led  for  or  demanded.  The  defendant  also  stated,  by  his  answer, 
"That  the  plaintiff  did  not,  to  the  best  of  his  (tlu^  defendant's)  remenil)ranco  and 
belief,  evei-  mention  to  the  defendant  that  he  (the  defendant)  had  made  an  engage- 
ment not  to  demand  the  1501.  and  interest ;  he,  according  lo  the  best  of  his  lucollcetioii 
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and  belief,  in  fact,  never  having  made  any  such  engagement ; "  and,  "  that  he  doth 
not  recollect  or  believe  that  he  did  pledge  his  word  and  honour  that  the  notes  should 
be  destroyed,  or  jjromise  that  he  would  write  to  Mr.  Chilcott." 

Barber  now  moved,  on  the  part  of  the  defendant,  to  make  absolute  the  usual  order 
nisi  for  dissolving  the  injunction. 

Hone,  for  the  plaintiff,  shewed  cause  against  the  order,  on  the  merits  in  the  answer, 
contending,  that  the  transaction  was  of  a  such  a  nature  as  to  leave  no  doubt  but  that 
the  defendant  could  speak  most  nn-[329]-equivocally  to  every  material  fact  charged 
in  the  bill.  If  he  were  competent  to  deny,  in  unqualified  terms,  (as  he  has  done,) 
that  he  ever  engaged  not  to  demand  the  amount  in  question,  he  could,  in  an  equally 
unqualified  manner,  have  denied  the  truth  of  the  plaintiff's  charge  a.s  to  what  subse- 
quentlj'  passed  between  them  :  but,  when  answering  that  part  of  the  bill,  he  alters 
his  language,  and  instead  of  positively  denying  that  any  thing  afterwards  occurred, 
states  that,  to  the  best  of  his  remembrance  and  belief,  the  plaintiff  never  reminded 
him  of  the  engagement  he  is  charged  to  have  entered  into  ;  and  he  then  cuts  down, 
or  at  least  weakens,  the  express  and  positive  denial  contained  in  the  former  part  of 
his  answer,  by  stating  that  accoi'ding  to  the  best  of  his  recollection  and  belief  he  never 
made  the  engagement ;  adding,  that  he  does  not  recollect  or  believe  that  he  pledged 
his  word  and  honour  to  destroy  the  notes,  and  write  to  his  steward.  And  it  was 
submitted  that  it  could  not  be  credited,  that  a  person  charged  with  having  given  a 
solemn  pledge  at  a  certain  time,  in  refei'ence  to  one  plain  and  intelligible  fact,  and 
under  circumstances  distinctly  and  directly  stated,  should  be  unable  either  to  admit 
or  deny  the  truth  of  the  charge,  without  having  recourse  to  an  ambiguous  and 
circuitous  mode  of  answering,  and  sheltering  himself  by  a  denial,  on  recollection  and 
belief,  of  what  he  must  necessarily  have  remembered  if  it  had  been  so.  The  defen- 
dant ought  to  put  in  an  answer  consistent  with  itself  in  all  its  parts,  and  state  a 
complete  and  positive  negative  of  the  circumstance  on  which  the  plaintifi's  right  to 
equitable  relief  is  founded  ;  [330]  and  in  such  direct  terms  as  that  he  might  be 
indicted  for  perjury  if  untrue,  before  he  can  ask  for  a  dissolution  of  the  injunction. 

Sed  per  Cur.  The  defendant  has  sufficiently  denied  the  principal  allegation  in  the 
bill,  and  that  destroys  the  plaintifl"'s  equity ;  for  the  Court  are  bound  by  the  defen- 
dant's positive  allegation  on  oath.     They  therefore  made  the 

Order  absolute. 

A.SKAM  r.  THOAtPSON  AND  OTHERS.  (Exceptions.)  11th  July  1817. — It  is  not 
sufficient  ground  for  an  application  for  an  injunction  to  restrain  bankers  from 
proceeding  at  law,  to  recover  the  amount  of  cheques  paid  by  them,  on  account 
of  the  plaintiff  in  ec^uit}',  that  the  bill  (which  also  prayed  a  discovery)  states  that 
a  partnership  subsisted  between  the  plaintiff  and  the  deceased  principal  of  the 
banking  firm,  in  another  concern,  of  which  the  plaintiff  had  the  conduct  and 
management,  and  that  the  cheques  were  drawn  under  special  circumstances, 
founded  on  a  mutual  understanding  between  the  plaintiff'  and  the  deceased,  to 
which  the  defendants  in  equity,  (the  surviving  partners  in  the  banking  concern), 
say  they  were  not  privy,  denying  positively,  by  their  answer,  that  they  were  in 
any  maimer  engaged  in  the  concern  as  partner's  or  otherwise. — Xor  is  it  matter 
of  material  exception  to  the  defendants  answer,  that  under  such  circumstances 
they  do  not  set  forth,  as  required,  the  language  of  the  body  of  the  cheques  drawn 
by  the  plaintiff'  as  such  managing  partner,  for  having  denied  that  the}'  were  in 
any  way  concerned  or  interested  in  the  business,  it  would  be  of  no  service  to  the 
plaintiff',  if  it  were  so  set  forth,  as  that  (if  it  were  true)  would  avail  him  on  the 
trial  at  law. 

The  plaintiff'  applied  for  an  injunction  on  opening  a  material  exception. 

The  bill — which  was  filed  for  an  account  between  the  parties,  and  for  an  injunc- 
tion to  restrain  the  defendants  from  proceeding  in  an  action  commenced  [331]  hy 
them  at  law,  to  recover  the  balance  from  the  plaintiff', — stated  (in  substance)  that  .Smith, 
a  creditor  of  the  defendants  who  wei'e  bankers  at  Leeds,  had  agreed  to  furnish  them 
weekly  with  a  stipulated  quantity  of  coals  for  a  given  period,  in  discharge  of  his  debt 
to  them  ;  that  they  having  acceded  to  his  proposal,  applied  to  the  plaintiff'  to  under- 
take the  management  of  the  business  of  selling  such  coals,  which  he  agreed  to  do,  in 
consideration  of  receiving  half  the  profit.s,  and  the  defendants  furnishing  him  with 
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money  for  cariying  on  the  concern  in  which  they  had  so  become  partners  ;  that  it 
was  part  of  the  previous  agreement  between  Smith  and  the  defendants,  that  the  former 
should  be  paid  weekly  for  whatever  coal  he  fuinished  them  beyond  the  stipulated 
quantity,  and  that  he  should  draw  cheques  for  the  amount ;  that  in  the  course  of  the 
carrying  on  of  the  said  concern,  large  quantities  of  coal  had  been  delivered  by  Smith 
to  the  partnership,  and  a  great  excess  beyond  the  stipulated  weekly  quantity,  and  that 
the  [)laiiititi'  had  made,  as  acting  partner  and  manager  of  the  eoncei'ii,  various  payments 
of  money  into  the  banking  house  of  the  defendants,  and  had  drawn  checjues  on  them 
in  favour  of  Smith,  at  various  times,  on  account  of  the  excess,  to  the  amount,  at  the 
death  of  W.  Thompson,  (who  had  been  of  the  principal  Ijanking  firm)  of  5001.  ;  that 
divers  complicated  accounts  had  arisen  between  the  plaintitl'  and  \Vm.  Thompson  in 
consequence  of  the  premises  ;  that  after  his  (Thompson's)  decease,  at  a  meeting  at 
Smith's  residence,  between  Wm.  Thompson's  executors.  Smith  the  plaintiH',  and  the 
defendants,  certain  accounts  were  stated  and  agreed  [332]  upon,  in  which  the  plaintiff' 
did  not  interfere,  and  he  (the  plaintili)  was  then  (to  his  suipiise)  requested  to  sign  a 
cheque  produced  by  the  defendants  in  favour  of  Smith,  for  the  sum  of  54041.  2s.  6d. 
which  he  (plaintitl')  on  the  representation  of  otie  of  the  defendants,  in  whom  he  had 
nnich  confidence,  that  he  was  required  to  sign  it  merely  for  their  accommodation, 
and  in  order  to  enable  them  to  settle  Smith's  accounts  with  themselves  and  Wm. 
Thompson's  executors,  after  considerable  hesitation  accordingly  did  ;  that  having 
afterwards  investig.ated  the  accounts  of  the  said  coal  concern,  he  found  that  the  said 
cheque  comprized  all  the  coals  furnished  by  Smith,  and  not  merely  what  had  been 
deli\ered  by  him  in  liquidation  of  his  debt  according  to  his  agreement,  but  also  the 
weekly  excess  for  which  he  was  to  be  paid  in  money,  and  for  which  cheques  had  been 
previously  given  liy  plaintili' to  Smith,  which  the  plaintitt' represented  to  the  defendants, 
.and  requested  them  to  correct  the  error,  which  they  had  promised  to  do  but  had  not 
done;  that  in  September  1815,  it  was  agreed  that  Smith  should  continue  to  deliver 
coals  to  the  plaintiH'  on  account  of  the  defendants,  in  liquidation  of  balances  due  from 
Smith  to  them,  the  sale  of  which  coals  the  plaintiff  was  to  have  the  management  and 
conduct  of,  as  before  the  death  of  Wm.  Thompson.  And  that  in  consequence  of  the 
premises,  divers  comj)licated  accounts  had  arisen  between  the  plaintifi'and  the  defen- 
dants, which  were  still  inisettled ;  and  that  a  very  large  sum  of  money  was  due  to 
the  ])laintiH'  on  the  balance,  on  account  of  his  shai-e  of  the  pi'ofits. 

[333]  On  that  statement  of  facts,  the  plaintili' ch.arged  that  the  defendants,  knowing 
the  plaintili' could  not  defend  himself  in  the  action  at  law,  against  the  .said  checjues,  they 
had  lefused  to  come  to  any  settlement  with  him,  and  threatened,  iVc.  unless,  &c. 

And  he  interrogated  them,  amongst  other  things, 

^\'hether  complainaTit  did  not  draw  some  and  wliat  cheques  in  favour  of  Smith,  for 
the  amount  or  price  of  such  coals  as  had  been  delivered  by  him,  over  and  above  the 
stipulated  ipiantity  in  the  said  bill  of  complainant  particularly  mentioned  and  set  forth  1 

Whether  such  cheipies  did  not  amount,  at  the  time  of  the  death  of  ^\'m.  Thompson, 
to  about  the  sum  of  5001.  oi'  to  some  and  what  other  sum  1 

Whether  a  certain  cheque  in  the  said  bill,  mentioned  as  having  been  signed  by  the 
plaintili  for  the  sum  of  54941.  I's.  (id.  did  not  pin-port  to  be  the  amount  of  all  the  coals 
delivered  to  the  plaintili',  in  dischai-gc  of  the  debts  due  to  the  said  Wni.  Thompson  and 
the  defendants  resi)ectively,  or  how  otherwise? 

Whether  at  the  time  in  the  l)ill  in  that  behalf  mentioned,  or  at  some  other  and 
what  time  it  was  not  agreed,  that  Smith  should  continue  to  deliver  coals  to  the  said 
plaintili' in  further  liquidation  of  the  money  owing  by  him  to  the  said  defendants? 

The  defendants  in  their  answer  admitted,  that  [334]  such  a  partnership  as  had 
been  charged  had  existed  between  the  plaintili'  and  Wm.  T'hompson,  but  denied 
expressly  that  they  weie  themselves  ])artners  in  the  concern,  or  had  any  thing  to  do 
with  it,  furtluM-  than  as  bankers,  with  whom  Smith  and  the  ])lainliir  had  opened  an 
account;  and  they  admitted  that  the  plaintili' h.i<l  made  payments  of  money  into  the 
bank,  for  an  account  of  which,  they  referred  to  a  schedule  annexed  to  their  answer  ; 
and  they  also  stated,  that  the  plaintili'  had  drawn  several  cheques  on  them  in  favour  of 
Smitii  or  beaier,  and  that  it  was  ex])ressed  in  the  body  of  some  or  all  of  such  cheques, 
"that  the  same  were  diawn  on  account  of  coals  delivered  by  said  t'hai'les  Smith  to 
said  coal  concern  of  \i.  I).  Askam  i^  Co.  but  whether  said  chc(pies  ex])ressed  that  same 
were  drawn  by  said  |)lainlin'in  favour  of  said  Ch.arles  Smith,  for  the  amount  or  price 
of  such  coals  as  had  been  delivered  by  him,  over  anil  above  the  sli|)ulated  quantity  in 
K.\.  l)iv.  II.  — l(j 
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sail!  bill  mentioned,  defendants  cannot  state  either  as  to  their  knowledge,  renieniljrance, 
information  or  belief,  inasmuch  as  defendants  say  that  said  cheques  are  not  in  the 
possession  of  defendants,  or  of  any  or  either  of  them,  but  that  the  same  are  now  in 
the  possession  of  Mr.  Moore  of  Leeds,  the  late  managing  clerk  to  defendants  in  their 
said  banking  business ;  that  they  had  no  opportunity  of  applying  to  said  Mr.  Moore 
for  said  cheques,  piior  to  defendants  coming  to  London,  for  that  they  were  not  served 
with  the  subpo-Mia  to  appear'  to  the  bill,  until  the  retuin-day  at  a  late  hour,  and  that 
after  such  service,  it  was  necessary  for  defendants  immediately  to  come  [335]  up  to 
town,  to  prepare  and  put  in  their  answer  to  said  bill,  in  order  that  they  might  not  be 
restrained  by  the  injunction  of  this  Court,  from  proceeding  in  the  action  at  law,  which 
they  have  commenced  against  said  plaintiff;  and  that  they  cannot,  except  as  therein 
before  stated,  set  forth  as  to  their  knowledge,  remembrance,  information  or  belief, 
whether  said  plaintiff'  did  draw  any  and  what  cheques  in  favour  of  said  (.harles  Smith, 
for  the  amount  or  price  of  such  coals  as  had  been  delivered  by  him  over  and  above 
the  stipulated  quantity  in  said  bill  mentioned.  And  defendants  cannot  state,  either 
as  to  their  knowledge,  remembrance,  information  or  belief,  whether  such  charges  ;is 
in  the  said  bill  of  plaintiffs  in  that  behalf  mentioned,  amounted  at  the  time  of  the 
death  of  the  said  Wni.  Thompson,  deceased,  to  about  the  sum  of  5001.  or  any  other 
sum  in  particular  ;  that  they  believed  that  all  the  cheques  which  the  said  plaintiff 
drew  on  the  said  banking  house  of  the  said  W'm.  Thompson,  deceased,  and  these 
defendants,  on  aceoiuit  of  the  said  coal  concern,  (which  he  carried  on  in  partnership 
with  the  said  Wm.  Thompson,  deceased,  alone)  were  made  payable  to  bearer,  except 
one ;  and  that  the  said  banking-house  of  the  said  Wm.  Thompson,  deceased,  and  these 
defendants  paid  the  amount  of  the  said  cheques  to  an^'  peison  who  presented  the  same 
at  such  banking  house,  and  that  the  said  cheques  were  paid  at  the  lianking  house  of 
these  defendants  and  said  Wm.  Thompson,  deceased,  as  the  banker  of  the  .said  plaintiff, 
and  the  said  Wm.  Thompson  deceased  who  carried  on  the  coal  trade  [336]  under  the 
firm  of  R.  D.  Askam  &  Co.  wholly  unconnected  with  these  defendants,  or  any  or 
either  of  them." 

To  that  answer  the  iilaintiif  excepted  in  the  terms  of  the  interrogatories. 

Dauncey,  and  Temple,  in  support  of  the  motion,  contended,  that  the  defendants 
could  not  protect  themselves  from  answering,  by  stating  that  the  cheques  inquired  of 
were  in  the  possession  of  their  clerk,  who  was  not  in  town  ;  and  they  submitted,  that 
as  the  question  was  an  impoitant  one  to  the  plaintiff,  the  defendants  were  bound  to 
answer  it,  and  to  give  the  discovery  sought,  as  on  that  discovery  their  equity  would 
arise. 

Shad  well,  and  Harrison,  for  the  defendants,  contended,  that  as  the  question  was 
general,  it  was  not  necessary  that  the  defendants  should  answer  it  more  particularl}' 
than  it  had  been  put.  Li  the  present  case  the  .'lUeged  partnership  had  been  positively 
denied,  which  put  the  ground  of  there  being  any  partnership  accounts  unsettled 
between  the  parties  wholly  out  of  the  question,  and  the  defendants  wei'e  merely  pro- 
ceeding to  recover  the  balance  due  to  them  as  bankers  on  the  plaintiff's  banking 
account.  The  general  purport  of  the  cheques  they  have  given,  the  terms  in  which 
they  were  drawn  would  be  surjilusage,  and  not  material  as  affecting  these  defendants, 
if  they  could  be  set  forth,  whatever  they  might  be  as  between  the  plaintiff  and  Wm. 
Thompson. 

Dauncey,  in  reply,  attempted  to  draw  the  atten-[337]-tion  of  the  Court  to  the 
general  objects  of  the  bill,  and  the  tenor  of  the  several  interrogatories ;  but 

The  Court  held,  that  they  could  not  look  beyond  the  exceptions,  and  that  as  the 
partnership  of  the  defendants  with  the  plaintiff  and  Wm.  Thompson  had  been  denied 
by  the  answer,  the  exceptions  were  rendered  immaterial,  for  the  answers  sought  to  be 
obtained  from  the  defendants  could  be  of  no  service  to  the  plaintiff  in  giving  him  any 
advantage  which  they  would  not  as  well  furnish  on  the  trial ;  and  therefore  the 
exceptions  were 

Overruled. 

Dauncey,  and  Temple,  then  proceeded  on  the  merits,  submitting  that  the  present 
was  not  merely  a  case  between  a  banking  house  and  their  customers,  but  attended 
with  complicated  circumstances,  which  raised  an  equity  on  behalf  of  the  plaintiff,  of 
which  it  was  incumbent  on  the  defendants  to  rid  the  case  before  they  could  he  suffered 
to  proceed  at  law  ;  that  it  did  not  appear  that  there  had  been  any  conclusive  settle- 
ment of  accounts,  or  that  the  deceased  partner,  (who  was  also  at  the  head  of  the 
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banking  firm,  and  therefore  at  least  in  some  measure  connected  the  plaintifr  with  the 
defendants,)  had  not  agreed  to  allow  the  plaintid'a  commission  on  the  amount  of  the 
coals  sold.  And  it  was  not  denied  that  he  (Wm.  Thompson)  had  himself  drawn  the 
cheque  for  the  purpose  of  settling  the  banking  books  ;  against  all  which  circumstances, 
the  mere  denial  that  the  defendants  were  partners,  as  relied  on  by  them,  was  not  a 
snflicicnt  ;uiswer. 

[338]  Shadwell,  and  Harrison,  observing  that  wheie  an  injiuiction  is  pra^'cd  for 
on  merits,  the  object  is  to  obtain  some  discovery  ancillary  to  the  relief  prayed  by  the 
bill  ;  contended,  that  the  defendants  having  denied  the  partnership,  there  was  nothing 
laid  before  the  Court  on  the  part  of  the  plaintifl',  to  shew  them  that  their  interference 
would  afford  him  any  relief,  so  that  he  had  not  made  out  such  a  case  as  called  for 
the  equitable  interference  of  the  Court,  to  restrain  the  defendants  from  proceeding  in 
their  action. 

The  Court  held,  that  there  was  nothing  in  the  case  to  prevent  the  defendant 
pursuing  his  legal  remedy  against  the  plaintiff,  and  thei'cfore 

Dissolved  the  Injunction. 

[339]  Hirst  r.  Peiuse.  llth  July  1817. — A  plaintiff  applying  for  an  injunction 
to  restrain  a  defendant  from  proceeding  at  law  to  recover  the  amount  of  a 
promissory  note,  on  the  ground  that  there  are  accounts  subsisting  between  them, 
lield  tu  be  precluded  bj'  having  settled  and  signed  an  account  leaving  a  balance 
in  favor  of  the  defendant. — And  if  there  have  been  other  subsequent  accoiuits 
between  them,  the  Court  will  not  consider  that  a  ground  for  interfering,  where 
the  defendant  states  that  the  plaintilV  has  withheld  his  accounts,  and  refused, 
though  often  requested,  to  come  to  a  settlement. — Charges  for  business  done,  as 
attorney  or  agent,  will  not  raise  an  account,  so  as  to  give  such  attorney  or  agent 
an  equity  against  the  holder  of  his  promissoiy  note,  as  money  mutually  due  on 
eitlier  side  will,  for  such  demands  are  rather  matter  of  set-off. — Nor  does  it  destroy 
the  efl'cct  in  equitj-  of  a  settlement  of  accounts  that  charges  for  business  done 
before  the  liquidation  of  the  accounts  were  not  included  in  the  account  so  settled. 
— To  constitute  what  is  called  a  mateiial  exception,  or  one  on  the  opening  of 
whicli  an  injunction  will  be  granted,  it  is  not  only  necessary  that  the  charge  is 
not  full}'  answered,  but  the  charge  itself  must  be  of  such  impoi't  that  the  answer 
will  be  of  use  to  the  plaintiff  in  his  defence  at  law  ;  and  if  that  is  not  manifest, 
the  want  of  answer  will  not  entitle  the  plaintiff  to  an  injunction. 

The  plaintiff  tiled  this  bill  (in  June  last)  for  an  account  and  an  injunction  to  restrain 
the  defendant  from  proceeding  further  in  an  action  at  law  commenced  against  him, 
on  his  promissorj'  note  for  40001.  The  bill  stated  that  the  plaintiff  had  lieeu  foi'  a 
long  time  engaged  as  confidential  solicitor  and  agent  for  the  defcnd.int,  receiving  his 
rcnt.s,  and  managing  and  conducting  the  business  of  his  estates  and  other  property  ; 
in  consci[uence  whereof  a  considerable  balance  became  due  to  the  plaint iti,  which, 
on  a  cursoiy  survey  of  the  accounts  between  them,  in  the  year  1800,  was  supjjosed  to 
amount  to  40001.  or  thereabouts,  which  the  plaint  lit'  a])plieil  to  the  defendant  to  pay  ; 
that  the  defendant  borrowed  that  sum  on  his  bond,  and  a  mortgage  of  part  of  his 
estate,  and  paid  it  to  plaintill'  in  liquidation  of  such  balance,  and  that  the  |)laintiff  at 
the  same  time  gave  the  defendant  his  promissory  note  for  the  same  sum  ;  [340]  agree- 
ing, at  the  .same  time,  that  if  the  balance  should  turn  out  to  be  more,  or  less,  it  was  to 
be  settled  afterwards  between  themselves. 

That  the  [)laintiir  afterwards  continued  to  be  employed  by  the  defendant  as  afore- 
said till  the  present  yeai',  and  that  no  other  settlement  of  accounts  ever  took  place 
l)etween  them  till  about  March  last,  when  their  mutual  accounts  were  st.ited  u])  to 
Ilecembcr  I.SK),  and  signed  by  both  parties,  wlierel)y  a  l)al.ince  of  !)7I.  appeared  to  bo 
due  from  the  ])laintitl'  to  the  defendant  ;  but  that  such  accounts  were  imperfect  and 
erroneous,  inasmuch  as,  although  the  plaintill'  h.ul  coiuiiuicd  to  ti'ansact  all  the  defen- 
dant's bu.-<iness  from  said  month  of  Dccenibeito  March,  and  particular!  v  in  the  conduit 
of  a  certain  suit  in  Chancery,  for  which  a  considerable  sum  was  due  to  plaintill',  which 
had  neither  been  paid  or  included  in  the  said  account,  an<l  which,  if  charged,  would 
amount  to  40001.,  or  thereabouts. 

The  bill  then  charged,  that  several  sums  stated  by  the  defendant  in  the  said 
account  to  have  been  p.iid  lo  pl.-iintilV  for  his  private  use  were,  in  fact,  trust-monies 
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and  payable  to  certain  other  persons ;  and  particularly  sundry  sums,  of  considerable 
amount,  stated  to  have  been  paid  to  plaintiff  in  respect  of  the  sale  of  certain  estates ; 
and  that  the  defendant  was  considerably  indebted  to  the  plaintiff  for  transacting  his 
private  business  :  he  therefore  pra_yed,  that  an  account  might  be  taken  of  all  the  trans- 
actions between  them,  allowing  pl.iintiff  all  reasonable  charges  for  his  professional  and 
otliei-  services;  and  that  the  [341]  said  promissory  note  might  be  delivered  to  the 
proper  officer  of  the  Court,  or  otherwise  secured,  for  the  benefit  of  the  person 
eventually  entitled  thereto  ;  and  for  an  injunction,  in  the  mean  time,  as  to  the  action 
at  law. 

The  defendant,  by  his  answer,  denied  that  the  balance  of  account  in  the  year 
1809  amounted  to  40001.;  but  admitted,  that  from  the  accounts  rendered  by  the 
plaintiff' in  December  in  that  year,  he  made  it  appear  that  a  balance  of  4.591.  17s.  8d. 
was  due  to  him.  That,  in  181.5,  plaintiff'  stated  to  the  defendant  that  40001.  was  due 
to  him  on  the  balance  of  accounts,  although  none  had  at  that  time  been  rendered  to 
the  defendant ;  .and  that  he  (the  plaintiff)  applied  to  the  defendant  for  payment  of 
such  supposed  balance,  and  that  he  the  defendant  assented  to  the  plaintiffs  boi'rowing 
the  mone^'  on  his  (defendant's)  credit,  and  retaining  it  for  his  (plaintiff's)  own  use,  in 
discharge  of  such  supposed  balance,  as  alleged  in  the  bill  ;  that  by  the  accounts 
rendered  in  March  last,  there  appeared  a  balance  in  the  defendant's  favour  of 
971.  ISs.  Id.  e.vcUisive  of  the  sum  of  40001.  ;  .-uid  that  such  accounts  were  made  out 
through  means,  and  from  documents,  wholly  in  the  plaintiff's  possession. 

He  admitted  also,  the  plaintiff'  having  been  continued  afterwards  in  his  employ, 
as  stated  in  the  bill,  and  that  no  charge  was  made  in  the  said  accounts  for  business 
done  during  the  said  period,  or  for  conducting  the  said  Chancery  suit,  which  the  defen- 
dant admitted  that  the  plaintiff  did  conduct  and  manage  ;  but  he  alleged  that  he  had 
repeatedly,  and  in  vain,  applied  [342]  for  his  bill  of  charges  on  account  of  such  suit, 
whereas  for  other  business  done  bj'  the  plaintiff  for  the  defendant  he  had  given  credit 
in  the  aforesaid  furnished  and  settled  accounts  ;  and  that,  save  as  aforesaid,  no  other 
settlement  of  accounts  evei'  took  place  between  them,  but  that  the  accounts  so  settled 
were  signed  by  both  parties,  and  that  he  believed  them  to  be  correct  and  just ;  that 
the  plaintiff  had  never  agreed  with  him  for  any  stipulated  allowance  in  respect  of 
conducting  the  affairs  of  his  property,  and  that  he,  the  defendant,  considered  that  the 
receiving  his  rents,  which  amounted  to  about  40001.  a  year,  and  which  the  plaintiff 
(who  was  a  banker)  always  kept  in  his  hands  for  a  considerable  time,  or  at  least  a  very 
large  balance,  furnished  an  adequate  compensation  for  his  trouble  in  that  respect ;  but 
he  ailmitted  that,  after  the  settling  and  signing  the  said  accounts,  the  plaintiff  stated 
that  no  charge  had  been  made  for  receiving  the  said  rents,  and  required  that  the 
same  should  be  made,  whereupon  the  defendant  had  requesteil  that  the  plaintiff 
would  make  what  charge  he  thought  proper,  which  he  had  never  since  done. 

The  answer  also  stated,  that  the  plaintiff  had  then  a  balance  in  his  hands  of  the 
defendant's  monies  sufficient  to  cover  any  charges  which  the  Court  might  be  of  opinion 
ought  to  have  been  included  in  the  account  so  furnished  to  defendant  by  plaintiff 
as  aforesaid,  or  which  he  may  since  have  become  entitled  to  be  paid  ;  that,  as  he  did 
not  believe  that  the  said  accounts  so  furnished  by  the  plaintiff  were  in  any  respect 
ei-roneous  and  imperfect,  he  was  consequently  unable  to  set  forth  as  to  his  knowledge, 
belief,  or  otherwise,  whether  any  and  what  sums  in  [343]  paiticular,  or  to  any  amount, 
or  for  what  due,  were  or  were  not  omitted,  or  for  what  reason,  in  such  accounts  ;  and 
that  he  was  unable  to  set  forth  the  particular  description,  or  amount,  of  any  of  the 
particulars  in  the  plaintiff's  bill  alleged  to  have  been  omitted  in  such  accounts,  or  when, 
or  for  what,  the  same  or  any  of  them  became  due. 

He  therefore  insisted  that  for  the  reasons  stated,  the  said  accounts,  so  settled, 
ought  not  to  be  disturbed  or  gone  into  ;  and  that  he  ought  not  to  be  restrained  from 
proceeding  at  law  for  the  recovery  of  the  amount  of  the  said  promissory  note,  so  as 
aforesaid  given  for  the  ascertained  balance  in  his  favour. 

Dauncey,  and  Willis,  now  moved  for  the  injunction  as  prayed,  on  the  opening  of 
the  following  material  exception  to  the  defendant's  answer  :  "  for  that  the  defendant 
had  not  discovered  and  set  forth,  according  to  the  best  and  utmost  of  his  knowledge, 
remembrance,  information  and  belief,  a  full  true  and  particular  account  of  the  trust- 
monies  in  the  said  bill  mentioned,  which  were  paid  by  him  to  the  said  complainant, 
or  which  were  received  by  the  said  complainant,  with  his  privity  and  approbation, 
and  consent ;  together  with  the  times  when,  from  whom,  and  for  what,  the  same  and 
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every  of  them  were  so  received."  And,  "foi'  that  he  had  not  answered  and  set 
forth,  in  manner  aforesaid,  what  charge  or  allowance  is  made  in  the  said  accounts 
for  business  done  by  the  said  complainant  for  the  said  defendant  as  his  attorney  or 
solicitor." 

[344]  They  submitted  that  it  was  no  answer  to  those  interrogatories,  to  say,  thai 
the  complainant  had  full  knowledge  of  all  that  was  inquired  of,  because  the  documents 
from  which  the  accounts  were  made  out,  were  in  the  plaintitFs  possession  ;  for  how- 
ever that  might  be,  the  object  was  to  get  the  discovery  of  the  facts  inquired  of,  Ijy 
the  defendant's  admission,  so  that  the  plaintiff  might  use  it  at  law  in  defending  him- 
self against  the  demand  on  the  note. 

In  Howe  V.  I'eed  (B.  &  Ves.  378),  and  Leonard  v.  Leonard  (Ball  &  Beat.  p.  325),  it  was 
held,  that  a  defendant  is  compellable  to  answer  every  thing  which  does  not  tend  to 
self  crimination,  with  the  exception  of  the  case  of  a  purchaser  for  valuable  considera- 
tion ;  and  if  such  interrogatories  as  these  are  not  to  be  answered,  there  would  be 
an  end  of  most  of  the  exceptions  which  are  so  commonly  brought  before  the  Court. 

Martin  contended  that  the  answer  was  sufficient. 

Kichards,  Chief  Baron.  We  are  of  opinion  that  this  is  not  what  is  called  a 
material  exception,  or  one  which  the  defendant  is  bound  to  answer.  Thei'e  is  great 
mistake,  in  general,  in  this  Court,  as  to  what  is  a  material  exception.  The  true  way 
of  arguing  and  considering  such  an  exception,  is  by  ascertaining  whether,  if  the 
defendant  should  answer  in  the  affirmative,  his  admission  would  be  of  use  to  the 
plaintiff'.     If  it  would  it  must  be  answered  ;  if  not,  it  is  not  material. 

The  counsel  on  both  sides  then  proceeded  on  the  merits. 

[345]  KiCHAKDS,  Chief  Baron.  This  is  an  action  on  a  promissory  note ;  and 
there  must  be  a  strong  case  of  equity  made  out  by  the  defendant  at  law,  to  affect 
the  note,  to  entitle  him  to  the  interference  of  the  Court.  His  ground  is,  that  there 
is  an  account  subsisting  between  him  and  the  plaintifl";  and  he  endeavours  to  support 
it,  by  stating,  that  a  lai'ge  sum  is  due  to  him  for  services,  in  the  character  of  con- 
fidential agent.  But  that  is  clearly  nothing  like  an  account.  Work  and  labour  is 
not  matter  of  account.  There  must  bo  monies  paid  or  accounted  for,  both  on  one 
side  and  the  other,  to  raise  an  account  between  parties.  I  never  yet  heard  that 
agency  merely  was  mattei'  of  account.  It  may  much  more  properly  be  a  subject  of 
set-o(} ;  and  if  any  thing  should  be  due  to  Hirst  for  his  services  he  must  take  that 
course. 

The  rest  of  the  Court  concurring,  pi'onounced  the 

Injunction  dissolved. 


Friday,  lllh  July  lSl7.~Thc  Court  will  uijI  allow  more  than  two  motions  to  be 
made  successively  l)y  the  same  counsel,  till  they  ha\'e  gone  through  the  rest  of 
the  l)ar. 

Agar,  coming  into  Court  to  oppose  a  motion  which  was  to  have  been  made  Iiy 
r)aunccy,  and  requesting  that  it  might  Ijc  brought  on,  the  Lord  Chief  Baron  staled, 
that  two  motions  had  been  alicady  made  by  Mr.  Dauncey,  and  that  the  practice  was, 
not  to  permit  more  than  that  lunnbcr  to  be  made  by  the  same  counsel,  til!  they  liad 
gone  through  the  Bar  ;  and  the  rest  of  the  Court  expressing  their  approbation  of  th.'it 
rule,  said  that  as  it  was  one  founded  on  convenience  for  the  general  accommodaliou 
of  the  Profession,  it  therefore  would  l>e  strictly  adhered  to. 

[346]  ScdiT  V.  Beciiek  and  Wikk,  Sharp,  (their  Agent)  and  tiik  (idVioKMUt  >V; 
Co.  OF  THE  Bank  ol'  Enuland.  Friday,  lllh  .July  1.S17. — An  atlidavil  made 
in  su|)poit  of  an  injunction  bill  will  lie  ordered  to  be  tiled,  (althougii  it  is  not  in 
the  course  of  practice  to  tile  such  .illidavils,)  if  the  defendant  recjuirc  it,  for  the 
purpose  of  being  allbrdcd  an  opportunity  of  answering  the  matters  contained  in 
it. — The  Court  will  ap[)oinl  a  receiver  of  an  intestate's  personal  estate,  when  the 
administiatoi'  is  sworn  to  be  insolvent  before  his  answer  be  come  in,  although  the 
fact  of  his  being  abroad  stated  in  the  jilaintilf's  athdavit  be  denied.  —  If  a  material 
fact  be  charged  in  a  bill  tiled  for  an  injunction,  and  also  deposed  to  in  the 
affidavit  used  in  support  of  it,  not  positively,  but  as  the  plaintilf  has  reason  to 


486  SCOTT    V.   BECHER  4  PRICE,  347. 

know  and  thnt  he  believes  it  to  be  tiTie,  and  if  that  fact  be  one  which,  if  true, 
lies  within  the  knowledge  of  the  defendant  only,  and  who  may,  if  not  true,  deny 
it,  the  Court  will  grant  the  injunction  if  it  is  not  denied  by  him,  for  they  will 
take  his  not  denying  it  as  an  acknowledgment  of  its  truth. — A  plaintiflf  who  has 
obtained  an  order  for  an  injunction  is  not  entitled,  in  point  of  practice,  to  serve 
it  with  the  writ  of  execution  before  it  be  passed  and  entered,  although  it  is  usual 
to  do  so  :  and  if  he  should  so  serve  it,  and  there  should  be  an  error  in  drawing 
up  the  order,  to  the  prejudice  of  the  defendant,  it  will  be  considered  a  contempt, 
and  so  treated  by  the  Court  on  an  application  to  them  to  punish  the  plaintiff  for 
so  doing ;  nor  will  the  plaintiff  be  sufl'ered  to  avail  himself  of  the  excuse  of  its 
being  a  mistake ;  and  all  the  costs  incurred  by  the  defendant,  arising  from  such 
an  irregularity,  will  be  ordered  to  be  paid  by  the  plaintiff. — Though  the  Court 
will,  on  behalf  of  the  next  of  kin,  order  a  defendant,  administrator,  in  whose 
hands  there  is  shewn  to  be  a  clear  balance  of  the  iTitestate's  personal  estate  un- 
applied, and  that  it  is  in  danger  of  being  misapplied,  to  bring  it  into  Court ;  yet 
the^^  will  expect  a  plain  and  strong  case  to  be  clearly  and  satisfactorily  made  out 
by  the  plaintiff. — A  defendant,  being  in  Court  when  the  order  for  an  injunction 
is  made,  is  bound  by  it  from  that  time,  although  it  be  not  formally  served  till 
some  time  afterwards. — Semble,  that  an  injunction,  restraining  an  administrator 
from  transferring  the  intestate's  stock  into  his  own  name,  will,  by  equitable  con- 
struction, operate  to  prevent  his  parting  with  any  of  the  intestate's  outstanding 
estate  which  has  previously  come  to  his  hands. 

This  bill  had  been  tiled  by  one  of  the  next  of  kin,  (who  was  also  a  creditor  of  the 
intestate)  against  the  defendants,  who  were  the  administratrix  and  her  husband,  and 
their  agent,  and  the  Bank,  for  an  account  of  an  intestate's  personal  estate,  and  that  a 
receiver  might  be  appointed,  and  foi'  an  injune-[347]-tion  to  restrain  the  defendants 
from  transferring  funds  standing  in  the  name  of  the  intestate. 

The  suit  was  founded  on  the  ground  of  the  administratrix  and  her  husband,  (who 
had  become  insolvent)  having  gone  abroad,  and  a  previous  misapplication  of  the 
assets. 

16th  December  1816. — The  defendants  had  appeared,  but  had  not  answered,  and 
the  plaintiff  now  (before  answer),  moved  as  above,  on  the  authority  of  the  cases  of 
Tayhr  v  Allen  (2  Atk.  21.3),  and  Muldldon  v.  Dodswcll  (13  Ves.  266),  and  on  an 
affidavit,  stating  that  the  husband  of  the  administratrix  was  insolvent,  and  had  with 
his  wife  gone  abroad,  and  that  the  other  defendant  Sharp,  their  agent,  was  an  un- 
certificated bankrupt. 

It  was  required  bj'  the  counsel  for  the  defendant,  that  the  affidavit,  which,  accord- 
ing to  the  practice,  had  not  been  tiled,  so  that  it  could  not  be  answered  by  the  parties 
against  whom  it  was  to  be  used,  might  be  tiled  ;  and  that  the  application  might  be 
ordered  to  stand  over  till  that  should  be  done. 

The  Court  ordered  that  it  should  be  filed,  for  the  purpose  of  giving  an  opportunity 
of  answering  it,  and  that  another  notice  of  motion  should  in  the  mean  time  be  given, 
and  they  refused  to  grant  the  injunction  in  the  mean  time.  The  Bank  being  parties, 
[348]  and  having  had  notice  of  the  motion,  would  not  permit  a  further  transfer. 

20th  December  1816. — Pepys  now  moved  on  the  bill,  supported  by  the  affidavit, 
(which  had  in  the  mean  time  been  filed)  as  before,  for  a  receiver  of  the  outstanding 
personal  estate,  and  an  injunction  to  restrain  the  defendants,  Becher  and  Sharp,  from 
selling  out  the  stock  belonging  to  the  estate  of  the  intestate,  and  particularly  as  to 
two  sums  of  9001.  and  5001.  standing  in  the  funds  in  his  own  name  ;  the  affidavit 
stating  that  the  sum  of  9001.  had  been  transferred  from  the  name  of  the  deceased, 
into  the  name  of  the  defendant  Becher ;  and  that  the  other  sum  of  .5001.  which  had 
been  purchased  by  Becher  afterwards,  was  purchased,  as  the  plaintifi'  believed,  from 
his  acquaintance  with  the  defendant's  circumstances,  with  the  produce  of  other  stock, 
also  part  of  the  intestate's  estate,  which  had  been  sold  by  the  defendant  Becher ;  and 
from  collecting  an  outstanding  estate. 

The  defendants  affidavit  denied  that  the  defendant  Becher  was  abroad,  but  did 
not  eft'eetually  answer  the  fact  of  his  insolvency. 

The  Court  granted  the  receiver,  and  the  injunction  as  to  the  outstanding  estate, 
and  also  as  to  the  sum  of  9001.  but  they  refused  it,  with  respect  to  the  .5001.  on  the 
ground  that  the  plaintifi' could  not  know  with  what  monies  it  hud  lioen  purchased. 
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The  pliiintitf  afteiwards  drew  up  an  order  for  the  injunction,  as  to  both  the  yool. 
and  the  5001.  according  to  the  terms  of  his  notice  of  motion,  [349]  extending  it  to 
the  5001.  and  without  having  it  passed  and  entered,  he  served  it  with  a  writ  of 
execution  upon  the  parties. 

.'Hst  January  1817. — The  bill  having  been  since  amended,  Pepys  now  moved  again 
for  a  further  injunction  as  to  the  5001.  on  an  affidavit,  stating  that  11001.,  3  per  cent, 
consols,  part  of  the  intestate's  estate,  had  been  sold  out  by  the  defendant  Ecchcr, 
and  that  5001.,  5  per  cents.,  had  been  purchased  by  him  on  the  same  day  ;  and  that 
the  plaintiff,  from  his  acquaintance  with  the  insolvent  circumstances  of  the  defen- 
dant, believed  that  they  could  not  have  purchased  that  5001.  except  with  the  produce 
of  the  intestate's  estate ;  and  that  having  applied  to  the  defendant's  stock-broker, 
to  inform  him  of  the  truth  as  to  that  fact,  he  had  refused  to  give  him  any 
information. 

On  that  affidavit,  the  Court  ordered  that  the  injunction  should  issue  ;  and  they 
said,  that  it  ought  to  have  been  granted  in  the  first  instance  ;  for  that — where  a  party 
swears  to  his  belief  of  a  circumstance,  which  must,  if  true,  lie  in  the  knowledge  of  the 
pcison  whom  the  statement  is  meant  to  affect,  and  who  has  an  oppor'tunity  of  contra- 
dicting or  denying  it,  if  he  choose  to  do  so — if  he  do  not  deny  it — such  belief  will 
be  sufficient  to  induce  the  Court  to  take  the  circumstances  as  acknowledged,  and  to 
authoi-ize  them  to  interfere ;  and  therefore  in  the  present  case  they  granted  the 
injunction  as  prayed. 

The  fact  of  the  order  having  been  drawn  up,  as  before  stated,  improperly  including 
the  5001.  being  mentioned  to  the  Court  by  the  counsel  for  the  [350]  defendant,  it 
was  stated  to  have  been  done  by  mistake  ;  and  it  was  also  said  to  be  the  usual  practice 
in  cases  in  the  nature  of  waste,  for  the  clerk  in  Court  to  draw  up  the  order  immedi- 
ately, and  for  the  plaintiff  to  get  it  served,  with  the  writ  of  execution,  on  the  parties 
bcfoie  the  order  is  passed  and  entered,  as  has  been  done  in  the  present  case  ;  but 

The  Court  said,  that  though  such  a  practice  might  be  usual,  it  was  improper. 
And  they  rejected  the  excuse  of  mistake  in  the  di'awing  up  the  order;  and  added, 
that  the  plaintill',  by  so  doing,  had  connnittcd  a  contempt,  which  they  would  have 
punished,  if  an  application  had  been  made  to  them  for  that  purpose.  And  they 
ordered,  that  the  defendants  should  be  allowed  all  the  costs  occasioned  Ijy  the 
iri'egularity. 

ilth  July. — Pepys  now  moved  that  the  defendants  JJechcr  and  wife  nught  bo 
ordered,  within  ten  days,  to  pay  into  Court  the  sum  of  8841.  16s.  8d.  or  such  other 
sum  as  should  appeal'  by  their  answer  and  the  schedule  thereto,  to  have  come  to  their 
haTids  since  the  order  for  the  injunction  was  pronounced,  on  account  of  the  pensonal 
estate  of  the  intestate,  and  not  to  have  been  ])i'opeily  a]i])lied. 

The  defendants,  Becher  and  wife,  had  delivered  in  certain  accounts  by  a  schedule 
to  thcii'  answer,  charging  the  estate  with  monej'  e,\i)ended  on  account  of  it,  as  the 
payment  of  <lcbts,  &c.  and  also  with  claims  of  remuneration  for  work,  and  labour,  and 
agcMcy.  Most  of  the  foi-niei'  were  objected  to  on  account  of  the  want  of  proper 
vouchcis,  an<l  ihcir  dates,  and  the  latter  altogether;  for  it  was  [351]  contended,  (liat 
if  it  were  ijcrinilled  to  administrators  to  make  charges  for  the  alleged  employment  of 
agents,  with  respect  to  such  estates,  it  would  ali'ord  them  the  means  of  retaining  an}' 
balance  in  theii'  hands  under  such  a  pretext;  but 

The  Court  ob.sei'ving  that,  although  in  general,  in  order  to  support  such  an  applica- 
tion as  the  jHesent,  it  was  incumbent  on  tin;  plaintiff  to  make  out  a  very  clear  and 
satisfactory  case  of  unapplied  funds,  in  ihc  hands  of  the  defendant,  by  admission  from 
his  answer,  (which  might  be  made  complete,  by  compelling  him  to  give  ilates  to  his 
vouchers,  iVc.)  before  the  Court  would  bievi  manu  lake  the  monej'  from  him  ;  yet 
they  ultimately  ordered  the  defendant  Hccher  to  pay  into  Court  the  whole  sum 
as  prayed. 

I'epys  also  moved  th.it  tlie  defendant  Sharp,  should  be  onlcred  In  ])ay  into  Court 
>^'^^2\.  7s.  2d.  as  having  come  to  his  hands  on  the  .same  account,  and  not  applied  by 
him  thereto,  since  the  "iOth  December  INK). 

Sharp,  by  his  answer,  claimed  a  lialancc  of  upwards  of  2001.  to  be  due  to  him,  after 
chai-ging  his  agency,  and  the  monies  paid  to  i5echer,  or  for  the  purpose  of  the  estate, 
by  his  order. 

Teed,  for  the  defendant  Sharp,  contended  that  if  the  injiniction  were  held  to  take 
effect  from  the  time  when  the  order  was  pronounced,  yet  that  as  it  did  not  extend  to 
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restrain  the  defendant  from  employing  the  money,  which  he  had  then  actually  received, 
in  satisfying  demands  on  the  estate  for  the  prevention  of  suits,  he  was  at  all  events  to 
be  allowed  for  the  sums  so  expended. 

[352]  It  was  then  stated  that  some  of  the  money  accounted  for  had  been  paid, 
after  the  injunction  had  been  obtained  :  to  which  it  was  answered  that  none  had  been 
paid  after  the  injunction  had  been  served  ;  when  it  was  submitted,  that  the  defen- 
dants liaving  been  in  Court  when  the  injunction  was  moved  for,  and  ordered,  it  was 
a  contempt  to  pay  over  any  money  even  before  service,  and  he  had  therefore  done  so 
in  his  own  wrong,  and  the  cases  of  Skip  v.  Harwood  (3  Atk.  565),  Osborne  v.  Tennant 
(14  Ves.  136),  and  Kiiupton  v.  Em  (2  Ves.  &  B.  349),  were  cited  as  authorities  estab- 
lishing that  point. 

The  Court  held  that  the  defendant's  knowledge  of  the  order  was  sufficient  to 
preclude  him  fiom  being  permitted  to  take  any  advantage  of  acts  done  by  him  in  the 
mean  time,  which  would  afTect  such  funds  of  the  intestate  as  had  come  to  his  hands, 
so  as  to  protect  himself  from  a  motion  like  the  present,  by  having  paid  debts  or  other 
sums,  which  but  for  the  injunction  he  might  have  been  allowed,  as  covering  any  or 
all  of  the  mone\^  sought  to  be  paid  by  him  into  Court,  and  they  determined  that  such 
an  order  operated  to  prevent  a  defendant  from  using  monies,  arising  from  transfers  of 
the  intestate's  stock,  or  which  had  been  received  by  the  defendant  before  the  order 
for  the  injunction  had  been  obtained  ;  and  after  disallowing  all  the  items  of  discharge 
after  the  20tb  December,  the  date  of  the  injunction.  Sharp  was  ordered  to  pay 
891.  13s.  9d.  into  Court. 

[353]  Robinson  .\ni)  Others  v.  Mullett  and  Others.  Saturday,  12th  July 
1817. — A  solicitor  who  has  acted  to  a  certain  extent  only  for  parties,  defendants 
in  an  amicable  suit  in  Chancery,  will  not  be  restrained  from  acting  in  a  cause  by 
bill  tiled  by  some  of  those  defendants,  on  behalf  of  themselves,  against  others  of 
them,  the  solicitor  making  affidavit  that  he  is  not  confidentially  possessed  of  any 
secrets  which  might  be  used  to  the  prejudice  of  such  other  defendants,  or  has 
knowledge  of  any  facts  unknown  to  his  clients. — It  appears  to  be  necessary  that 
a  solicitor,  in  such  a  case,  should  be  shewn  to  be  possessed  of  knowledge  of 
matters  which  might  give  him  undue  advantage,  to  found  such  a  motion. 

[Keferred  to,  Hidchins  v.  Hulckins,  1825,  1  Hog.  318;  Biggs  v.  Head,  1837, 

Sau.  &  Sc.  358.] 

A  bill  had  been  filed  in  the  Court  of  Chancery,  by  one  of  the  defendants  in  this 
cause  (a  residuary  legatee)  against  the  plaintifts  and  the  other  defendants,  (other 
residuary  legatees  and  executors,)  for  the  purpose  of  procuring  the  opinion  of  the 
Couit  upon  the  construction  of  the  will.  All  the  defendants  in  the  suit  in  Chancery, 
which  was  an  amicable  one,  employed  the  same  solicitors  to  put  in  their  answers.  In 
consequence  of  disputes  afterwards  ai-ising  between  the  parties,  the  plaintiffs  in. this 
suit  filed  their  bill  against  the  executors,  and  other  parties,  to  have  the  trusts  of  the 
will  executed,  and  for  an  injunction  and  receiver ;  and  employed  the  solicitor  who  had 
been  employed  by  themselves,  the  executors,  and  the  other  parties,  in  the  suit  in 
Chancery,  to  prosecute  that  suit. 

Fonblanque,  on  the  part  of  the  executors,  on  the  authority  of  Cliolinmidehj  ami 
Clinfan  (Coop.  Rep.  80),  and  an  affidavit  that  the  plaintiffs  now  solicitors  had  been 
retained  by  and  were  still  acting  as  solicitors,  as  well  for  the  plaintitt's  as  for  the 
executors  and  others,  and  the  now  defendants  in  the  suit  in  Chancery,  obtiined  an 
order  of  Court,  that  they  should  be  restrained  by  injunction  from  acting  as  solicitors 
foi-  the  plaintifts  in  this  suit,  or  as  attornies  or  solicitors  in  any  other  suit  at  law  or  in 
equity  between  the  parties. 

[354]  That  order  had  been  obtained  in  the  absence  of  the  solicitors  who  were  the 
object  of  it ;  and  now 

Agar,  and  Teed,  moved  that  it  might  be  set  aside  on  that  ground,  and  on  the 
deposition  of  the  solicitors,  that  they  were  not  in  possession  of  any  secrets  of  the 
defendants,  or  any  information  whereby  their  interest  could,  in  the  slightest  degree, 
be  prejudiced  ;  and  that  all  communications  made  by  the  defendants  to  them,  had 
been  made  in  the  presence  of  the  plaintifts,  or  subsequently  related  to  them  by  the 
deponents. 
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The  Court  held,  that  the  employment  of  these  solicitors  for  the  present  plaintifl's 
by  such  of  the  defendants  as  they  had  acted  for  in  that  suit,  and  to  such  an  extent 
only,  was  too  slight  a  ground  for  the  application  to  restrain  them  fi'om  acting  in  this 
cause,  as  there  did  not  appear  to  have  been  any  important  contidential  matter  disclosed 
to  them,  the  knowledge  of  which  might  be  used  in  prejudice  of  the  party  so  applying. 
Therefore,  as  to  that  part  of  the  ordei',  it  was 

Discharged. 

[355]  Lkathe.s  (Clerk,  Kector  of  the  Kectory  of  the  Vicarage  of  Mepal  and  Vicar 
of  Sutton,)  V.  Newitt  and  Oi'HEKS,  Occupiers  of  Lands  and  Farms  in  both  the 
Parishes,  AND  THE  Dean  and  Chapter  of  Ely,  Rectors  of  the  Parish  of 
Sutton,  and  their  Lessees.  Friday,  11th  July  ltil7. — Modus  of  Is.  for  a  milch 
cow,  in  lieu  of  the  tithe  of  milk  of  such  cow,  sent  to  an  issue. — Modus  "of  l^d. 
for  every  calf  fallen  or  dropt  in  the  parish,  in  lieu  of  the  tithe  of  such  calf,"  is 
not  pioved,  if  the  evidence  add  a  qualihcation  to  the  custom  ;  as,  if  the  proof  be, 
that  where  such  calf  shall  be  sold  within  the  Krst  year  after  being  calved,  a  further 
sum,  after  the  rate  of  Is.  in  ever}'  10s.  of  the  price  at  which  the  calf  was  sold,  is  to 
be  paid  to  the  vicar. — As  to  the  eH'ect  of  certain  ancient  documents,  and  the  conduct 
of  parties,  given  in  evidence  in  this  case,  as  tending  to  negative  a  rector's  common- 
law  right  in  favour  of  a  vicar  without  proof  of  perception,  claiming  against  him 
the  great  tithes  in  the  vicarage,  see  the  documents  (in  the  Appendix,) — which 
appear  to  be  of  so  singular  a  character,  that  there  have  been  none  among  the 
many  ancient  records  and  instruments  brought  before  the  Court  in  tithe  causes 
which,  by  analogy  in  their  contents,  or  by  reasoning  on  their  effect,  can  lead  to 
any  conclusion  as  to  their  operation  as  matter  of  evidence  in  questions,  where,  in 
the  absence  of  positive  proof,  perception  and  usage  are  so  much  resorted  to  as  in 
cases  of  this  description, — and  see  the  evidence,  and  the  conclusion  of  the  Lord 
Chief  Baron's  judgment — where  the  Court  were  of  opinion,  that  the  ctl'ect  of  such 
documentaiy  evidence  had  so  obscured  the  prima  facie  right  of  the  rector,  as  that 
they  were  oliliged  to  direct  an  issue  to  put  the  case  in  a  course  of  further  inquiry. 
— Evidence  of  reputation  of  certain  lands  having  been  inclosed  in  pursuance  of 
an  agreement,  not  admissible. — Copy  of  a  lost  terrier  rejected  as  evidence. — For 
other  points,  see  the  marginal  notes  in  the  case  passim. 

The  plaintitr  Hied  this  bill  as  rector  of  Mepal  and  vicar  of  Sutton,  (Isle  of  Ely, 
county  of  Cambridge,)  for  the  great  tithes  of  the  rectory  of  Mepal,  and  the  small 
tithes  of  the  vicarage  of  Sutton,  and  also  the  great  tithes  arising  in  certain  parts  of 
the  parish  of  Sutton,  (the  vicarage,)  and  particularl}'  in  North  Feu,  and  Holts  or 
IIoll)rooks,  parts  of  a  certain  district  of  fen  or  marsh-land,  being  several,  or  late 
inclosed  fen-grounds,  within  the  said  parish  [356]  of  Sutton,  containing  .'i700  acres, 
or  lhereal)outs,  situate  in  a  fen  called  Sutton  Fen,  and  for  agistment. 

The  defendants,  the  dean  and  chapter  of  Ely,  rector  of  Sutton,  admitted  the 
plaintiti's  title,  as  vicar,  to  all  small  tithes  in  Sutton,  except  sallVon,  osiei's,  and  mills, 
which  tlicy  claimed  as  api)rupriators,  denying  his  title  to  great  tithes  in  the  North 
Fen,  and  Holts  or  Ilolbrooks,  which  they  also  claimed,  as  well  as  the  great  tithes  of 
all  other  parts  of  the  parish,  as  appropriators  ;  and  their  answer  stated,  that  they  had 
always  let  the  rectory  of  Sutton,  whicii  was  now  let  to  others  of  the  defendants  ;  and 
that  if  the  occupiers  of  any  of  the  lands  or  farms  in  Sutton  had  paid  any  of  the  excepted 
tithes  to  the  vicar,  thoy  had  done  so  wrongfully  ;  and,  admitting  that  no  great  tithes, 
or  agistment,  had  been  received  by  them  from  North  Fen,  they  insisted  that  thoir 
rights  were  nevertheless  not  atl'cctcd  by  the  laches  of  their  lessees. 

The  defendants,  Newitt  and  Cole,  ((jccupiers  in  Mepal,)  denied  the  plaintill's  title 
to  all  tithes,  great  and  small,  in  part  of  the  parish  of  .Mepal  ;  for  as  to  that,  they 
insisted  that  there  was  a  certain  fen,  called  North  Fen,  or  Siitlon  l''on,  situate  within 
the  parishes  of  .\Ic[)al  and  Sutton,  and  that  such  part  as  was  situate  in  Mepal,  and  the 
tithcable  places  thereof,  consisted  of  .JOO  acres;  and  that  the  plaintil!  (if  he  were 
rector)  was  entitled  to  tithes  in  kind  of  wool  and  lamljs,  and  to  certain  inoiluses  in 
lieu  of  the  tithes  of  milk,  calves,  and  foals,  and  also  to  [357]  the  tithe  in  kind  of  pigs, 
provided  he  kept  a  boar  for  the  use  of  the  parish,  and  to  no  other  tithe,  cither  in  kind, 
or  sub  modo,  in  that  part  of  the  fen  lying  within  the  said  rectory. 
Ex.  Div.  II. — lU* 
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They  then  sot  up  a  defeiiuo  of  exemption  for  that  same  part  of  the  fen,  as  being 
jjart  of  the  possessions  of  the  dissolved  priory  of  Ely  *. 

Next,  they  pleaded,  that  the  occupiers  within  the  rectory,  including  the  said  500 
acres,  had  jjaid  the  following  moduses  ;  "  Is.  for  every  milch  cow,  in  lieu  of  the  tithe 
of  milk  of  such  cow  ;  1  Jd.  for  every  calf  fallen  or  dropt  in  the  parish,  in  lieu  of  the 
tithe  of  the  said  calf,  and  2id.  for  every  foal,  in  lieu  of  the  tithe  of  the  said  foal." 

Xewitt  further  stated,  that  he  occupied  only  thirteen  acres  in  the  North  Fen,  and 
had  had  no  titheable  matters  thereon ;  and  Cole,  that  he  occupied  thirtj'  acres  there, 
and  had  had  thereon  most  of  the  titheable  matters  charged  by  the  bill.  And  they 
alleged,  that  the  plaintifl"  having  let  all  his  tithes  to  one  Jellings,  except  the  moduses 
for  the  milch  cows  and  calf,  had  no  demand  :  and  Cole  further  sbited,  that  he  had 
paid  all  the  tithes  due  from  his  farm  to  the  lessee,  except  15s.  l)d.  due  up  to  Michaelmas 
1811,  for  the  moduses  for  milch  cow  and  calf. 

[358]  On  the  part  of  the  defendants,  in  answer  to  the  plaintiti's  claim  in  Mepal, 
it  was  proved,  that  among  other  payments  set  up  as  moduses,  2Ad.  had  been  paid  in 
lieu  of  the  tithe  of  each  foal  within  the  parish,  as  far  hack  as  living  memory  ;  and  that 
the  same  had  been  a  fixed  payment  in  all  eases  where  the  breeders  of  the  same  foals 
kept  the  same  for  more  than  twelve  months ;  but  when  they  sold  the  same  within 
twelve  months  after  foaling,  then,  in  addition  to  the  said  sum  of  2Ad.  a  further  sum, 
at  and  after  the  rate  of  Is.  in  every  10s.  of  the  price  at  which  the  said  foals  were  sold. 

So  also  one  halfpenny  for  calves  weaned,  except  they  were  sold  within  the  first 
year  after  being  calved,  in  which  case  the  ^-icar  was  paid  one  tenth  of  the  price. 

The  same  defendants,  and  others,  occupiers  of  lands  in  Sutton  parish,  denying  the 
plaintiti's  title,  admitted  the  vicar's  right  in  Sutton  to  tithe  of  hay  from  certain  lands 
called  the  Cottage  Homesteads,  a  few  pieces  of  meadow  in  the  high  lands,  and  mead- 
lands,  and  within  a  certain  fen  called  ^iiddlemoor  ;  and  that  the  plaintift'  had  received 
the  tithe  of  hay  from  a  certain  farm  called  Sutton  Holwood,  and  Little  Holwood  farm, 
but  denied  the  vicar's  title  to  hay  in  any  other  part  of  the  parish  ;  and  alleged  that 
it  had  never  been  received  by  any  vicar,  for  that  the  vicar  was  not  endowed  of  hay, 
even  in  the  places  from  whence  he  received  it ;  [359]  and  that  he  received  it  therefrom, 
or  some  compensation  in  lieu  thereof,  under  some  agreement  between  the  dean  and 
chapter  of  Ely,  to  whom  the  farms  of  Middlemoor  and  Little  Holwood  belonged,  and 
some  or  one  of  the  preceding  vicars. 

They  also  denied  his  right  to,  or  that  the  vicarage  was  endowed  of,  tithe  of  corn 
within  the  vicarage,  except  that  by  virtue  of  the  aforesaid  agreement  he  had  received 
the  tithe  of  corn,  or  some  compensation  therefor  for  the  said  farm  of  Little  Holwood. 
They  admitted  the  vicar  to  be  entitled  to  tithes  in  kind  of  lambs,  woo!,  and  pigs,  and 
by  modus  to  calves,  milk,  and  foals,  and  to  seeds,  and  orchard-fruit  in  kind,  from  lands 
called  the  High  Lands,  but  denied  his  right  to  all  other  tithes,  except  that  the  vicars 
had  received,  by  virtue  of  the  aforesaid  agreement,  the  tenths  of  all  the  profits  of  the 
said  farm,  called  Sutton  or  Little  Holwood  :  and  admitted,  that  he  and  some  of  his 
predecessors  had  received  by  virtue  of  some  other  agreement,  the  tithes  of  grass  and 
fodder  growing  upon  the  said  fen,  called  Middlemoor. 

They  also  set  up  the  following  moduses  ; — "  5d.  for  every  milch  cow  in  lieu  of  the 
tithes  of  milk  of  such  cow  ;  one  halfpenny  for  every  calf,  for  the  tithe  of  such  calf, 
and  a  tenth  of  the  price  if  sold ;  and  2id.  for  every  foal,  in  lieu  of  the  tithe  of 
such  foal." 

The  other  defendants,  lessees  of  the  dean  and  chapter  of  Ely,  claimed  the  great 
tithes  under  their  lessors,  as  appropriate  rectors  of  Sutton. 

[360]  Tlie  evidence  produced  on  the  part  of  the  plaintiff,  as  vicar  of  Sutton,  was 
(having  proved  his  title)  a  general  perception  of  the  great  and  small  tithes  of  that  part 
of  the  inclosed  fen  called  Little  Holwood,  by  a  compen.sation,  and  so  for  another  part 
of  the  same  fen  called  Cocksnest,  and  from  other  parts  of  Sutton  parish,  not  being 
part  of  Sutton  fen  ;  and  that  he  and  his  predecessors  had  received  small  tithes  generally 
throughout  the  parish  of  Sutton.  It  was  also  sworn  by  Jellings,  a  lessee  of  the  plaintiff 
(by  indenture,)  of  all  the  tithes  of  Mepal,  great  and  small,  for  a  term  of  seven  years, 
that  he  had  received  such  tithes  from  the  defendant  Cole,  for  the  thirty  acres,  part 
of  the  130  occupied  by  him  in  North  Fen,  and  that  he  had  received  the  small  tithes 
only  for  the  remainder. 

*  That  defence  was  abandoned  at  the  hearing. 
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It  w;is  proved  th;it  Sutton  Foil  li;iil  Ijecii  inclosed  l)y  a  decree  of  the  Court  of 
Cliuncury,  in  the  leign  of  .lames  the  first,  foiuided  on  ;in  agreement  entered  into 
between  all  parties  at  that  time  interested  :  that  North  Fen,  and  Holts  or  Ilolhrooks, 
were  called  together  b}'  the  name  of  Sutton  Fen,  and  were  in  the  parish  of  Sutton  : 
that  for  those  parts  the  dean  and  chapter  of  Ely  had  never  received  great  tithes,  but 
that  they  had  received  them  from  divers  parts  of  the  high,  arable  and  pasture  lands: 
that  the  pio])ortion  of  Sutton  Fen,  situate  in  Me])al  parish,  was  between  five  and  six 
hundred  acres,  and  that  the  rcmaindci'  (about  120(3  acres,)  was  situate  in  Sutton 
parish  :  that  the  district  called  Coeksnest  was  in  Sutton  fen  and  parish. 

[361]  In  support  of  the  claim  of  the  great  tithes  in  Sutton,  the  plaintiif  also 
])roved,  that  the  districts  called  North  Fen,  and  Holts  or  Holbrooks,  situated  partly 
in  Mepal,  and  partly  in  Sutton,  and  that  the  district  called  Sutton,  Little  Holwood, 
and  Coeksnest,  were  situate  in  the  parish  of  Sutton,  and  were  called  by  the  name  of 
Sutton  Fen,  and  that  the  whole  had  been  for  a  long  time  inclosed  and  occupied 
in  severalty:  that  the  \  icar  and  his  predecessors  had  received,  by  their  agents,  from 
the  occupiers  of  Little  Holwood  fai'm,  and  Coeksnest,  money-payments  in  lieu  of  the 
great  and  small  tithes,  but  not  for  the  great  tithes  from  any  other  parts  of  the  parish 
of  Sutton. 

It  was  also  proved  from  the  vicar's  books,  that  they  had  on  many  occasions  been 
paid  sums  of  money  in  lieu  of  the  tithes  of  the  articles  said  to  be  covered  by  the 
moduses,  differing  in  amount,  and  other  respects,  from  the  alleged  immemorial 
payments. 

I  That  part  of  the  depositions  which  wer'e  pi'oposed  to  be  read,  to  prove  that  the 
lands  were  re])uted  to  have  been  inclosed  in  consequence  of  an  agreement  entered 
into  in  1G2"J,  was  objected  to,  and  rejected.] 

There  wci'c  also  produced  iu  evidence  the  following  documents.  On  the  etlcct  of 
leases  marked  with  italics,  and  on  the  agreement  and  decree,  as  it  regarded  Mepal, 
aui]  the  right  of  the  rectors  to  the  great  tithes  in  Sutton,  much  of  the  case  mainly 
rested. 

They  consisted  of  various  leases  granted  from  time  [362]  (o  time  by  the  dean  and 
chapter: — The  tirst  was  a  lease  of  Sutton  rectory  (of  the  1st  Eliz.),  demising  the 
rectory,  with  all  the  tithes,  without  excepting  the  advowson  of  the  vicarage,  or  making 
any  reservation  in  favour  of  the  vicar  ;  the  next  produced  was  of  the  2!)th  Eliz.  also 
of  Sutton  rectory,  and  demising  all  tithes,  but  excepting  the  advowson,  and  augment- 
ing the  vicarage  with  two  quarterns  of  corn.  A  lease  of  the  16th  Jac.  of  Middlemoor, 
to  certain  of  the  inhabitants  of  Sutton,  wherein  the  vicar  was  to  enjoy  a  piece  therein 
mentioned,  called  the  Harp,  and  the  galestead  therewith  ;  the  crop  of  the  part 
belonging  to  the  vicarage-house,  and  the  tithe  of  the;  grass  and  fodder  of  Middlemoor  ; 
and  if  Middlemoor  be  fed  with  cattle  before  Lammas,  the  lessees  covenanted  to  pay 
the  vic^ir  Ifil.  a  year  in  lieu  of  tithe: — A  lease  of  Little  Holwood  (of  2d  Cai.)  to  a 
person  of  the  name  of  Church,  for  seven  years,  containing  no  reservation  of  the  tithe 
to  the  vicar  :  a  similar  lease  (4  Cai.)  of  Sutton  rectory  to  Story.  A  -^ecmul  luu^e  (G  Car.) 
of  Little  Holwood  lo  (JInirch  in  ivhich  the  lemint  mvenants  lo  jiai/  all  the  tenths  yearly  of 
all  the  profits  that  shall  grow,  arise,  &c.  from  the  demised  premises  to  the  vicur  of 
Siitlun  for  the  time  being.  Several  other  leases  of  the  rcctori/  were  also  put  in  evidence, 
and  were  in  nearly  the  same  terms  as  that  granted  to  Stoiy,  coming  down  to  very 
modern  times  *. 

A  decicc  of  the  Court  of  Chancery  (21  .lac.)t  entitled,  Sutton  and  Mepal  ilecree, 
and  which  ad  [363]  \ cited  to  the  bill  lilcd  by  I)r.  Ca'sar,  then  dean,  and  the  cha])ter 
of  Ely,  whom  it  described  as  lords  of  the  manors  of  Sutton  and  Me|)al,  against  the 
tenants  (by  name)  amongst  whom  (and  describc<l  also  by  name,  as  one  of  the  tenants) 
was  the  then  vicai'  of  Sutton,  after  reciting,  tliat  liy  reason  of  the  pronnscuous  feeding 
of  the  fens  and  marshy  grounds,  they  had  iiecn  more  injui'ious  than  prolilalile  to  the 
conunoners  ;  and  that  tliercfore  tlie  dean  and  cha]>ter,  as  lords,  had  entered  into  an 
agreement  with  the  tenants,  that  the  said  <lean  and  ch.apter  (lords,  itc.)  should  retain 
to  llu'iii  and  their  successors,  in  severalty,  all  that  fenny  ground  in  Sutton  called 
Little  Holwood  :  it  was  agreed  that  all  the  residue  of  all  the  fen-ground,  except  Mepal 
Gall,  should  be  divided  as  follows :  first,  there  shall  bo  laid  out  and  allotted  to  every 

*  For  the  terms  of  one  of  the  latest  of  the  leases.     See  the  Appendix. 

t  Sec  Appendix. 
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mauor-house,  freehold  and  copyhold,  and  farm-house,  and  every  other  dwelling-house, 
and  to  every  owner  of  arable  or  upland-grounds,  &c.  (certain  different  definite 
allotments).  The  fines  on  the  admission  of  copyholders  to  be  certain.  It  then  set 
out  the  answer  of  the  defendants,  admitting  the  allegations,  particularly  the  inaptitude 
of  the  fen  to  the  feeding  and  depasturing  of  cattle ;  and  prayed  that  the  agreement 
might  be  ratified  and  decreed. 

It  then  gave  the  several  answer  of  the  then  vicar,  admitting  complainants  to  bo 
lords  of  the  manor  and  lordship  of  Sutton,  whereof  the  defendant  was  incuml)ent; 
and  that  within  the  said  manors  were  spacious  commons,  being  fenny  ground,  wherein 
the  tenants  which  did  inhabit  in  any  of  the  an-[364]  cient  commonable  houses  or 
tenements  therein,  and  the  vicar  of  the  town  of  Sutton,  had,  in  right  of  the  vicarage, 
iLsed  and  accustomed  to  have  common  of  pasture  for  all  the  cattle,  levant  and  couchant, 
belonging  to  the  said  commonable  houses,  the  vicarage  being  likewise  a  commonable 
house  ;  and  that  such  promiscuous  feeding,  Ac.  was  injurious,  and  therefore,  that  he 
agreed  to  the  before-mentioned  allotment ;  so  that  the  defendant  (the  vicar)  might 
have  for  his  part  allotted  unto  him,  and  the  succeeding  vicars,  20  acres  (by  the 
particular  admeasurement),  lying,  &c.  called,  &c.  ;  in  consideration  that  neither  he 
nor  the  succeeding  vicars  after  him,  should  thereafter  demand,  in  right  of  his  and 
their  vicarage,  any  tithes  out  of  any  the  said  commons  aftei'  such  allotment,  except 
the  tithes  of  milch  kine,  calves,  foals,  sheep,  pigs,  geese,  and  such  like  ;  and  except 
the  tithe  of  one  fen  called  Little  Holwood.  The  agreement  was  accordingly  decreed  ; 
and  a  commission  having  been  awarded,  the  allotment  agreed  on  was  set  out  to  the 
vicar  in  the  terms  and  on  the  conditions  of  the  agreement. 

For  the  defendant,  (the  rector  of  Sutton,)  there  was  also  put  in  a  case  of  Fodcr  v. 
Tijmbs,  in  Hil.  1672,  where  the  then  rector  sued  the  defendant  by  bill  for  the  great 
tithes  of  a  part  of  the  fen  which  Tymbs  had  ploughed  ;  and  when  the  cause  was  ready 
for  hearing  the  defendant  gave  it  up. 

[A  paper  pui'porting  to  be  a  copy  of  a  lost  terrier  was  ofteied  in  evidence,  but 
objected  to,  and  rejected.] 

[365]  Dauncey,  and  Hall,  for  tlie  plaintifi's,  contended  (the  defence  of  the  lands 
having  belonged  to  a  religious  house  having  been  given  up),  with  respect  to  the 
moduses  set  up  for  Mepal,  that  the  payment  of  Is.  for  a  milch  cow  was  rank,  and  they 
cited  Franklin  v.  The  Master,  (Dc.  of  St.  Cross  (Bunb.  7) ;  and  that  the  other  two 
moduses  were  not  proved  as  laid,  and  therefore  could  not  be  established  by  the 
evidence,  (citing  the  cases  of  liishop  v.  Chichester  (Gw.  1321),  Leigh  v.  Maudslci/ 
(ib.  703),  Scuti  v.  Ftnwick  (ib.  12-50);)  and  they  brought  forward,  to  destroy  their 
validity  as  moduses,  the  entries  from  former  vicars  books,  which  proved  that  other 
payments  had  been  made,  varying  from  those  now  set  up,  as  to  that  pait  of  the  cause 
which  lay  between  the  rector  and  vicar,  on  the  claim  of  the  latter  of  the  great  and 
all  the  small  tithes  of  the  parish  of  Mepal. 

They  then  submitted,  that  as  they  had  shewn,  by  conclusive  evidence,  perception 
of  the  great  tithes  in  some  parts  of  the  parish  of  Sutton,  the  Court  would  presume 
an  endowment  of  those  tithes  in  favour  of  the  vicar,  in  the  parish  generally — that 
his  non-perception  hitherto  had  arisen  from  the  delusion  that  he  was  bound  by  his 
predecessors  agreement,  and  the  decree  of  1622,  and  could  not  therefore  claim  them  ; 
whereas,  in  point  of  law,  the  successor  could  not  then  be  bound  by  the  engagement 
[366]  of  his  piedecessors  *,  that  it  was  in  proof  ihat  the  vicar  had  accepted  an  allots 
ment  on  the  inclosure  of  the  common,  in  lieu  of  tithes— that  that  having  been  the  result 
of  an  agreement  entered  into  by  one  of  his  predecessors,  at  a  time  when  they  had  no 
power  to  bind  their  successors,  although  void,  was  of  use  to  the  vicar  now,  to  shew 
that  he  was  then  entitled  to  the  tithes  throughout  the  parish,  or  at  least  over  the 
fen  :  and  that  must  be  in  as  ample  manner  as  he  had  them  from  the  p,irts  of  the 
parish  now,  for  his  general  right  must  have  been  as  full  as  his  particular  enjoyment. 
They  therefore  contended  that,  recei\ing  at  this  day  all  the  tithes,  both  great  and 

"  The  doctrine  of  non-perception  of  tithes  being  unavailable  a.s  against  a  vicar, 
where  it  may  be  attributable  to  a  mistake  of  the  law,  appears  to  ha\'e  been  recognized 
in  the  case  of  Durman  v.  Curr//,  lately  decided  by  the  present  Lord  Chief  Baron 
(ante,  p.  110),  since  this  case  was  argued  ;  where  one  point  ruled  was,  that  perception 
by  a  rector  of  the  tithe  claimed  by  the  vicar,  but  which  it  had  been  long  doubtful  in 
point  of  law,  as  to  which  of  them  it  was  payable  to,  did  not  destroy  the  vicar's  right. 
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small,  fiinii  certain  parts  of  the  parish,  it  was  pi'oof  tliat  they  were  eiititlerl  originally 
to  such  tithes  from  all  the  rest ;  and  as  the  long  non-user  might  be  accounted  for 
from  the  effect  of  the  allotment,  under  the  agreement  of  the  preceding  vicars,  who  no 
doubt  consiilcred  themselves  bound  by  it,  there  was  nothing  in  this  case  opposed  to 
the  plaintiffs  claim.  The  great  tithes  must  be  due  to  one  of  these  parties  ;  [367J 
and  the  rector,  so  far  from  claiming  them,  has  constantly  paid  them  to  the  vicar. 

Wetherell,  Clarke,  Newland,  Boteler  and  Richards,  for  the  defendants,  in  answer 
to  the  objection  of  the  rankness  of  the  Is.  modus,  cited  Haweti  v.  Goodman  (2  Wood, 
288),  and  Ji'oe  v.  Biifhop  of  E.rd(r  (Bunbury,  57) ;  and  as  to  the  objection  of  variance 
between  the  laying  of  the  other  moduscs,  and  the  proof,  they  in.sisted,  that  the  allega- 
tion had  licen  boi'ne  out  by  the  evidence  ;  nioi'e  had  been  proved,  it  was  true,  but  that 
was  not  destructive  of  the  plea,  though  it  might  have  been  so,  had  the  evidence  fallen 
short  of  it.  The  qualification  superadded  was  not,  they  sulnnitted,  an  integral  part  of 
the  modus,  and  the  proof  carrying  it  farther  had  put  it  more  favourably  to  the  rector. 
As  much  had  been  alleged,  as  covered  the  defendant's  case,  and  more  would  have  been 
idle,  or  at  least  was  not  neces.sary.  In  the  cases  which  have  been  cited,  the  variation 
w;is  material,  but  it  is  not  so  here. 

They  then  submitted,  that  if  those  payments  had  not  been  sufficiently  proved,  the 
plaintiffs  themselves  had  pi'oved  other  payments  for  the  defendants  ;  and  that  they 
wave  entitled  to  an  issue  on  that  ground. 

(Jn  the  greater  (jucstion,  of  the  plaintiif's  claim  against  the  rector  in  Sutton,  they 
contended  that  [368]  the  vicar  had  not  marlo  out  his  case  to  support  his  claim  to  the 
gi'cat  tithes  of  the  vicarage  of  Sutton. 

The  vicar  produces  no  evidence  ;  yet  says,  if  I  shew  perception  in  part,  I  am 
entitled  to  claim  for  the  whole.  A  vicar  is  imperatively  bound  to  give  some  pi'Oof, 
either  positive,  or  by  implication,  of  his  having  been  endowed  of  the  great  tithes  of  a 
vicarage.  The  decree  put  in  will  not  supply  the  absence  of  cither  of  those  accustomed 
modes  of  proof  of  an  endowment. 

As  to  the  cU'ect  of  the  evidence  of  the  leases,  they  urged,  that  those  leases  were 
in  fact  augmentations,  merely  emanating  from  the  usual  bounty  of  that  day,  in  favour 
of  the  church  ;  if,  therefore,  the  decree  was  out  of  the  way,  there  would  be  not  a 
shadow  of  foundation  for  this  claim  liy  the  vicar.  There  is  however  no  recital  there 
of  any  i-ight  in  the  vicar ;  and  it  is  not  probable  that  the  20  acres  had  been  given  him 
in  comnuitation  of  his  right  to  all  the  great  and  small  tithes  of  those  3700  acres  of 
land  which  the  ])arish  consisted  of.  It  is  incumbent  on  a  vicar  to  prove  his  case  against 
a  rector  ;  and  hci-e  is  nothing  like  evidence  to  support  his  claim  against  the  rector's 
common-law  right.  They  insisted  also,  that  the  decree  itself  furnished  evidence 
against  the  plaintiti's  claim,  not  merely  from  the  incommensurate  and  inadequate 
allotment  gi\en  him  in  commutation  for  so  large  a  claim,  but  from  the  species  of 
tithes  reserved,  which  are  subsequently  enumerated. 

[369]  Hi('H.\iii>s,  Chief  Bai'on,  now  delivered  judgment.  [Having  stated  the  case.] 
The  plaintilf  tiled  this  l>ill  in  two  distinct  characters,  as  icctor  of  Mepal,  and  vicar  of 
Sutton.  One  of  the  principal  defendants  (Newitt,)  denies  his  haviiig  had  titlieablo 
matters  ;  that  howevei'  is  disproved  ;  another  (Cole),  admits  that  .'iO  acres  of  his  land 
are  lial^lc  to  pay  the  vicar  tithe.  The  othci'  100  acres  he  attempts  to  cover  because, 
he  says,  they  are  in  the  North  Fen. 

These  defendants  had  at  first  set  up  a  claim  of  exemption  from  payment  of  all 
tithes,  but  that  was  abandoned  at  the  hearing;  and  it  was  impossible  to  make  that 
case  out  liy  the  evidence.  They  thus  admitted  therefore  their  liability  to  \y.\y  tithes 
either  in  kind,  or  otherwise.  Hut,  then,  they  say  that  certain  of  the  tithes  claimed 
by  the  vicar  are  covered  by  the  following  moduses: — Is.  for  every  milch  cow,  in  lieu 
of  the  tithe  of  milk  of  such  cow  ;  Ud.  for  every  calf,  fallen  or  dropt  in  the  parish,  in 
lieu  of  the  tithe  of  the  said  calf  ;  and  2id.  for  every  foal,  in  lieu  of  the  tithe  of  the 
said  f(jal.  Now  it  has  certainly  been  flecided,  in  the  case  of  /■'mnkli/n  v.  Tlic  Master, 
dr.,  of  SI.  Cross,  that  Is.  for  a  milch  cow  is  rank  (Bunb.  7S).  On  the  other  hand,  how- 
ever, there  have  been  cases  whci'C  issues  have  been  granted  to  ti'v  surii  a  mkhIiis.  Ilei'o 
also,  therefoi'c,  I  must  direct  an  issue  to  try  that  modus. 

As  to  the  olhei-  moduscs  for  calves  and  foals,  they  arc  diU'crcntly  situated.  They 
are  not  proved  [370]  by  the  evideiice  as  laid  in  the  answer,  inasnuich  as  they  are 
pleaded  as  positive  payments  simply,  and  without  any  (|ualilication ;  whereas  the 
evidence  adds  this  im[)oitant  and  matciial  (pi.-dilication,  that  if  they  were  sold  within 
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the  first  year  after  being  calved  or  foaled,  a  further  sum,  after  the  rate  of  Is.  in  every 
lO.s.  was  payable  to  the  vicar.  That  cxidence,  therefore,  destroys  rather  than  supports 
the  character  of  payment.?,  attempted  to  be  established  as  moduses.  If  the  tithe  of 
those  articles  is  to  be  .so  augmented  in  such  cases  it  is  a  most  important  variation  in 
favour  of  the  rector,  who  liy  common  law  would  not  be  entitled  to  the  advantage 
which  such  a  custom  gives  him,  and  therefore  it  is  important  to  him  to  know  it 
precisely,  and  it  must  be  so  set  out.  Whether  such  a  payment,  if  it  had  been  laid 
as  proved,  would  have  been  good,  is  another  question.  It  is  sufficient  here  to  say, 
that  it  is  destructive  of  the  defence  of  modus,  that  the  allegation  and  the  proof  differ 
in  the  material  respects  which  I  have  pointed  out ;  and  if  the  plea  is  not  supported 
by  the  evidence  the  Court  cannot  receive  it.  The  Court  cannot  direct  an  issue  to  try 
part  of  a  custom  ;  all  customs  are  in  their  nature  entire,  and  all  the  parts  must  be 
taken  together ;  we  cannot  separate  it,  and  say  what  part  shall  be  tried,  and  what 
shall  not.  In  Bifihop  v.  Chicheiter  (Gwil.  1321)  the  Court  so  determined  ;  and  in  Scoit 
V.  FemcicJ:  (ib.  1250)  the  Court  would  not  direct  an  issue  to  try  a  payment  which  was 
laid  generally,  but  proved  to  have  been  made  with  an  exception. 

[371]  The  rector  must  therefore  have  a  decree  for  an  account  of  those  titheable 
matters  for  which  the  moduses  pleaded  are  not  proved,  the  calf  and  foal. 

Then  let  us  see  whether  the  defendants  are  right  in  the  other  points  of  their  case. 
It  is  contended,  that  the  vicar  has  himself  proved  moduses  for  the  defendants,  by  the 
payments  which  he  has  given  in  evidence  from  the  books,  and  that  therefore  he  cannot 
have  a  decree,  because  those  payments  should  be  sent  to  be  tried.  If  he  had  done 
so  undoubtedly  he  must  have  failed  ;  but  I  am  of  opinion  that  he  has  not.  He  has 
certainly  pi-oved  that  other  payments  have  been  made,  and  that  those  are  inconsistent 
with  the  payments  set  up  by  the  defendants  as  moduses  ;  but  he  has  not  proved  that 
they  are  immemorial  or  uniform  payments,  or  that  they  have  any  of  the  requisites  to 
constitute  moduses. 

The  defendant.  Cole,  next  says,  that  for  some  valuable  consideration  the  plaintiff' 
let  to  William  .Tellings  all  the  tithes  of  all  the  titheable  matters  in  the  parish,  except 
the  modus  for  the  milch  cow  and  calf ;  and  that  he  had  paid  Jellings  all  that  was 
due,  and  insists  therefore  on  his  discharge.  The  defendant,  Newitt,  also  relies  on  the 
same  lease,  if  it  avails  Cole.  In  support  of  that  defence  the  lease  is  produced,  from 
which  it  appear-s,  that  the  term  expired  in  Michaelmas  1809,  atid  whether  the  plaintiff" 
meant  to  grant  all  the  tithes  or  not  is  not  now  to  be  inquired.  Then  they  say,  that 
he  farmed  the  tithes  under  a  parol  agreement ;  to  which  it  was  objected,  that  tithes 
are  not  the  subject  of  a  [372]  parol  lease  ;  and  if  that  were  so,  .Tellings  would  have 
had  no  right  to  receive  them  ;  and  if  he  had  none,  the  plaintiff'  would  ;  at  all  events, 
it  is  cleai',  that  the  plaintiff'  was  not  entitled  to  tithes  down  to  Michaelmas  1809, 
therefore  we  aie  to  direct  our  attention  only  to  the  subsequent  time. 

Now  Jellings  says,  that  from  1809  he  held  under  a  parol  agreement,  and  that  he 
received  all  that  he  considered  due  for  the  tithes  from  Cole,  except  the  tithes  of  calf 
and  foal.  If  indeed  that  appeared,  notwithstanding  the  agreement  was  by  parol, 
probably  the  rector  «-ould  not  be  entitled  to  recover  the  value  again  from  Cole.  If 
they  had  not  been  received  it  would  be  another  question.  It  is  however  stated,  and 
it  is  a  very  loose  expression,  that  Jellings  received  all  he  considered  due  from  Cole  ; 
and  it  is  hardly  to  be  supposed,  that  when  the  exemption  was  understood  by  Cole, 
on  which  he  has  insisted,  that  he  would  have  paid  those  tithes  ;  but  the  agreement 
being  by  parol,  the  precise  terms  do  not  appeal'.  It  has  been  said,  that  no  tithes 
were  considered  due  from  the  lands  in  question,  because  they  were  in  North  Fen  ; 
whereas  it  is  i|uite  clear  that  Cole  had  some  land  liable  to  tithes,  and  therefore  I 
think  the  plaintiff' entitled  to  a  decree  for  all  the  tithes  he  demands  for  those  lands, 
fi'om  Michaelmas  1809,  except  for  milk.  That  is  all  that  relates  to  the  rectory  of 
Mepal. 

Then  the  plaintiff',  as  vicar  of  Sutton,  claims  all  the  tithes,  great  and  small,  of  the 
Noith  Fen  and  Holts  or  Holbrooks,  and  some  other  parts  of  Sutton  [373]  parish, 
containing  3700  acres,  situate  in  a  fen  called  Sutton  Fen.  Some  of  the  defendants 
occupy  lands  in  the  fen.  The  other  defendants,  the  dean  and  chapter  of  VAy,  are 
rectors,  and  they  and  their  lessees  claim  the  great  tithes  as  rector :  but  with  respect 
to  the  small  tithes  the  rector  admits  the  vicar's  title  to  all,  except  saff'ron,  osiers,  and 
mills,  which  are  at  present  not  in  (piestion.  The  occupiers  and  rector  deny  his  right 
to  great  tithes,  and  the  occupiers  also  deny  his  title  to  all  the  small  tithes  ;  therefore 
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the  question  is  much  narrowed  Viy  the  rector  (who  i.s  entitled  at  common  law)  admitting 
the  vicar's  right;  and  thus  it  lies  merely  between  him  and  the  occupiei's  as  to  the 
small  tithes.  They  admit  the  plaintitl',  if  be  be  vicar,  to  be  entitled  to  the  tithes  of 
hay  within  certain  known  lands,  called  Cottage  Homesteads,  a  few  pieces  of  meadow 
in  the  high  lands,  and  a  few  pieces  of  meadow  i!i  the  mead-lands  ;  and  that  he  had 
received  the  tithe  of  hay  from  a  certain  farm  called  Sutton  Holwood,  or  Little 
Holwood  farm,  under  and  by  virtue  of  some  agreement  between  the  dean  and  chapter 
of  Ely,  to  whom  the  same  belonged,  and  some  or  one  of  hi.?  predecessors  :  and  that  he 
had  also  received  the  tithe  of  grass  and  fodder  from  the  fen  called  Middlemoor  ;  but 
they  deny  that  he  is  entitled  to  hay  from  any  other  p.irts  of  the  parish.  The\'  al.so 
admit  him  to  be  entitled  to  certain  small  tithes,  and  that  the  other  are  payable  to 
the  rector.  The  i-cctor  however  disclaims.  Then  they  say  that  certain  small  tithes 
are  covered  by  moduses  :  "-^d.  for  every  milch  cow,  in  lieu  of  the  tithes  of  the  milk 
of  such  cow  ;  one  halfpenny  for  every  calf  fallen  or  dropt  in  the  parish,  in  lieu  of  the 
tithe  of  tlie  [374]  said  calf,  and  a  tenth  part  of  the  price,  if  sold ;  and  a  modus  of 
twopence-halfpenny  for  every  foal  fallen  in  the  .said  parish,  in  lieu  of  the  tithe  of 
such  foal." 

The  modus  for  the  cow  has  been  proved,  and  so  has  the  halfpenny  for  every  calf ; 
but  the  modus  of  twopence-halfpenny  for  c\'ciy  foal  having  been,  as  in  the  former 
instance,  laid  without  the  qualitication  which  is  anne.xed  to  it  by  the  proof,  that  will 
f.ill  under  the  same  objection  as  was  applied  to  the  other  part  of  the  case,  and  as  to 
that,  there  must  also  be  a  decree  for  an  account  in  favour  of  the  plaintiflf. 

Then,  the  rector  admitting  the  right  of  the  vicar  to  all  small  tithes,  excepting  the 
excepted  articles,  and  the  occupiers  admitting  it  al.so  by  the  inference  afforded  by  the 
disclaimer  of  the  rector,  as  the  small  tithes  must  be  due  either  to  the  rector,  or  the  vicar 
claiming  under  him,  we  must  take  it  to  be  proved  that  the  vicar  is  entitled  to  all 
other  small  tithes  generally.  His  title  to  agistment  might  have  been  doubted  ;  but 
that  where  the  title  is  general,  with  certain  expiess  exceptions,  and  the  rector  is  not 
proved  to  be  entitled  beyond  those  exceptions,  we  must  consider  the  evidence  of 
perception  as  applying  to  all,  and  must  presume  the  vicar  to  have  been  endowed  of 
all  the  othei-  small  tithes  arising  within  the  pai'ish.  I  am  of  opinion  theiefore,  that 
he  is  entitled  to  an  account  of  all  the  othei-  small  tithes,  except  such  as  are  covered 
by  the  moduses  which  have  been  established. 

[375]  On  the  modus  for  milk,  therefoi-e,  there  must  be  an  issue.  On  the  calf-modus, 
which  was  laid  and  proved  as  one  entire  custom,  there  must  be  an  issue  also.  The 
modus  foi'  foal  lying  under  the  objection  already  mentioned,  there  nuist  be  an  account 
for  that  tithe. 

We  then  come  to  a  very  important  part  of  the  case,  as  it  affects  the  interest  of  all 
Ihe  parties  before  the  Court;  for  although  the  question  is  chiefly  between  the  rector 
.uid  vicar  in  sulistance,  yet  it  is  of  importance  to  the  occupiers  to  sustain  the  dem'al  by 
the  rector,  of  the  vicar's  right,  on  account  of  the  question  of  costs. 

The  vicar'  claims  the  great  tithes  of  the  North  1^'en,  and  Holts  or  Holbrooks,  whicli 
arc  places  situate  within  the  vicarage. 

In  sup])ort  of  that  claim,  there  is  no  endowment,  oi-  even  any  terrier,  produced; 
anfl  the  case  rests  solely  on  the  agreement  of  1021,  and  the  subsequent  deci'ce.  It 
becomes  important  to  sec  how  the  m.ittor  stood  before  that  agreement  was  made. 
There  is  no  evidence  of  any  endowment  of  the  great  tithes  of  the  parish  ;  but  it 
appears  that  the  vicar  had  perception  of  the  great  tithes  in  Middlemoor,  Mea<l  land, 
Cocksnest,  and  Little  Holwood  ;  but  the  defendants  say,  that  those  are  not  parts  of 
the  fen,  and  that  therefore,  that  perception  cannot  apply  to  the  land  inclosed  in  the 
time  of  Chai'lcs  the  first ;  and  that,  theiefore,  ])erceptioii  of  tithes  there,  is  not  evidence 
of  an  eiiflowmcnt  of  the  great  tithes  of  the  fen,  or  of  those  of  any  other  part  of  the 
[376]  parish,  than  where  jjcrception  has  been  proved  to  have  been  had.  There  is  no 
mention  of  any  tithes  jiaid  to  the  vicai-  in  the  leases  of  the  reign  of  Elizabeth.  Then, 
in  .lames  the  first,  there  is  a  lease  of  the  rectory,  with  a  covenant  that  the  lessees 
should  pay  tithe  to  the  viivu',  shewing,  therefore,  that  something  new  had  arisen 
between  the  time  of  Klizabcth  and  .I.ames.  It  is  dillicult  to  say  what  construction 
should  he  put  on  these  transactions.  It  .appears  clearly  from  the  latter  lease,  that 
there  had  been  j)erception  of  titln^  of  hay  by  the  vicar,  before  the  decree,  but  with 
respect  to  the  effect  of  the  proof  of  that  fact  on  this  (|ueslion,  it  is  difficult  to  say 
what  is  t(i  li(>  infci-red   from  the  lease      It  is  certainlv  unusual   for  lcs.sors  so  to  make 
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voluntary  provision  for  the  church,  in  their  leases  to  tenants,  by  forcing  them  to  pay 
tithes  to  the  vicar  ;  but  as  to  its  being  an  augmentation,  there  is  no  foundation  or 
pretence  for  such  a  supposition,  for  the  \icai-  is  not  a  party  to  these  leases.  The  law 
on  that  subject  was  not  passed  till  the  time  of  Charles  the  second,  subsequently  to  the 
Eestoi'ation,  and  this  lease  was  made  in  the  time  of  James  the  first. 

I  now  pass  on  to  Sutton,  or  Little  Holwood,  and  there  there  is  the  same  covenant 
in  the  leases  as  was  contained  in  the  other.  I  feel  insuperable  difficulty  in  saying 
what  ought  to  be  the  efl'ect  of  these  transactions  ;  but  it  is  not  of  so  much  importance 
in  mj'  view  of  this  case. 

The  defendant's  argument  is,  that  the  leases  operated  as  an  augmentation  to  the 
vicar;  and  that  as  to  other  parts,  where  he  has  received  tithe,  we  [377]  ought  to 
presume  a  similar  origin,  and  not  an  endowment ;  and  that  it  is  not  to  be  presumed, 
where  the  perception  is  confined  to  particular  places,  that  the  endowment,  if  there 
was  any  at  all,  was  applicable  to  the  whole  fen. 

On  the  other  hand,  the  vicar  is  not  a  party  to  those  leases ;  and  augmentations 
were  not  referred  to  liy  statute  till  long  after  the  Restoration. 

Then  the  agreement  of  16"21,  on  which  all  turns,  comes  to  be  considered.  At 
that  time  vicars  were  not  competent  to  bind  those  who  came  after  them ;  so  the  law 
stood  then.  In  the  decree,  the  dean  and  chapter  are  described,  not  as  rector,  but  as 
lords  of  the  manor.  It  also  appears  from  the  agreement,  that  the  subject  of  it  was 
marsh-land,  and  common,  not  producing  any  great  tithe ;  and  it  is  to  be  gathered 
fi'om  it,  that  the  expectation  was,  that  the  property  was  likely  to  be  used  as  pasture 
in  future  times.  The  rector  and  vicar  had  both  an  interest  in  the  common,  in- 
dependently of  their  ecclesiastical  right ;  and  the  vicar  is  described  as  a  tenant  as 
well  as  vicar.  There  is  nothing  throughout  the  whole  decree  which  speaks  of  the  dean 
and  chapter,  as  rector,  or  as  claiming  tithes  ;  on  the  contrary,  it  rather  looks  like  an 
abandonment  of  their  claim,  although  there  is  nothing  expressed  to  shew  that  any 
right  was  given  up  by  them,  in  their  character  of  rector.  I  will  onh'  observe  further 
on  this  paper,  that  it  appears  from  it,  that  the  allotment  v\  as  made  to  the  vicar  of 
Sutton,  as  vicar,  and  also  as  tenant,  [378]  piobablv  in  respect  of  his  glebe.  The  order 
is,  that  Richard  Wigmore,  clerk,  the  then  incumbent  in  Sutton,  and  his  successors 
incumbents  there,  should,  in  right  of  their  vicaiage,  have  and  enjoy  for  his  and  their 
allotted  part,  20  acres,  for  and  in  lieu  of  his  and  their  right  of  common,  in  considera- 
tion, that  neither  he  nor  any  of  his  successors,  shall  thereafter  claim  or  demand,  in 
right  of  the  said  vicarage,  tithes  out  of  any  the  aforesaid  commons,  after  they  shall 
be  allotted,  except  tithes  of  milch  kine,  &c.  and  such  like,  and  except  tithe  of  one 
fen,  called  Little  Holwood.  Now  of  Little  Holwood  the  rector  was  owner,  and 
thenceforth,  from  that  district,  the  vicar  has  confessedly  received  all  the  tithes  both 
great  and  small. 

But  before  this  decree  there  was,  certainly,  no  evidence  of  any  thing  like  an 
endowment  of  great  tithes ;  and  the  question  is,  whether  it  is  not  to  be  gathered 
from  that  document,  that  the  tithe  of  all  titheable  matters  is  not  admitted  by  the 
rector  to  belong  to  the  vicar.  It  is  altogether  a  singular  transaction.  The  dean  and 
chapter  have  never  once  described  themselves  as  rector,  which,  if  they  were  conscious 
of  having  any  right  to  tithe  in  that  character,  is  eeitainly  very  extraordinary.  The 
vicar,  on  the  contrary,  had  a  claim  to  some  tithes,  and  he  takes  an  allotment.  There 
is  nothing  in  the  agreement  to  affect  the  rector's  right,  if  he  had  any,  as  is  the  case 
with  the  vicar.  Prima  facie,  the  rector  had  a  right,  but  the  silence  of  the  decree 
makes  against  it.  Then  it  must  be  noticed  that  [379]  they  have  paid  tithes  for 
Little  Holwood,  and  they  have  not  received  nor  claimed  tithe  themselves ;  yet  the 
great  tithes  must  be  due  to  one  of  them,  for  there  is  no  third  claimant 

The  vicars,  on  the  other  hand,  have  also  never  received  any  tithe,  or  made  any 
claim  till  the  present  time;  but  the  plaintiH'  accounts  for  that  by  saying,  that  they 
thought  themselves  bound  by  the  deci'ee  not  to  demand  them.  It  may  have  happened 
too  that  no  great  tithe  might  have  arisen  till  lately,  so  that  the  attention  of  either 
party  might  not  have  been  called  to  the  subject.  It  is  on  the  whole  a  very  equivocal 
and  doubtful  ease,  from  which  different  minds  might  well  draw  different  conclusions. 
It  is  certainly  a  strong  fact, — to  shew  that  the  rector  did  not  consider  himself  entitled 
to  the  great  tithes  at  the  time  of  the  agreement, — that  he  did  not  make  any  mention 
of  that  right.  The  matter  is  nevertheless  involved  in  great  obscurity  and  intricacy ; 
and  though  I  have  examined  it  with  great  care,  I  am  not  able  to  come  to  any  decisive 
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coiiL-lusioii.  The  Ioiil;  ae(|iiie.sccnce  of  the  rector  may  also  be  considered  as  cxideiice 
of  his  not  having  any  right,  oi'  at  least,  as  proof  of  a  consciousness  that  he  had  none ; 
but,  as  it  is  a  nice  and  difficult  question,  and  as  there  is  nothing  to  prove  the  right 
in  the  vicar,  but  that  decree  alone,  I  fear  I  should  be  doing  wi-ong  if  I  were  not  to 
send  this  to  a  further  impiiry. 

As  to  the  small  tithes,  there  must  be  a  decree  for  an  account.  On  the  question 
of  the  great  [380]  tithes  there  must  be  an  issue,  in  which  the  vicar  must  be  made 
plaintitl'. 

The  consideration  of  costs  to  be  generally  re.served. 


The  Kino  v.  Gregory.  12th  July  1817. — Wheie  a  confirmed  purchaser  of  premises 
under  a  decree  of  the  Court,  died  before  any  conveyance  had  been  made  to  him, 
ha^dng  in  the  mean  time  devised  his  interest  therein  to  trustees,  the  Court 
ordered  that  a  conveyance  should  be  made  to  them,  without  the  consent  of  the 
testator's  heir  at  law,  he  being  an  infant. 

.I(jhn  Wood  was  the  purchaser  of  premises,  sold  in  the  usual  manner,  under  a 
decree  in  this  cause. 

He  was  confirmed  the  purchaser,  and  ordercfl  to  pay  in  hi.'^  purchase-money,  and 
to  be  let  into  possession  ;  and  luidcr  the  orders  in  that  behalf  he  ])aid  in  his  money, 
and  was  let  into  possession. 

He  shortly  afterwards  died  before  any  conveyance  had  been  made  to  hira,  .uid 
devised  these  premises,  and  all  his  real  estate,  to  certain  persons  upon  trust. 

The  devisees  had  moved,  that  a  conveyance  might  be  made  to  them. 

The  Court  then  said  that  could  not  lie  ilonc  without  the  consent  of  the  ])urchaser's 
heir  at  law. 

[381]  But  being  now  informed  that  the  heir  was  an  infant,  and  therefore  could 
not  consent;  and  that  the  utmost  inconvenience  would  arise  from  not  allowing  a 
conveyance  to  lie  m.-ide  to  the  devisees  in  trust  of  the  purchaser,  the  conveyance  was 

Ordered. 


The  Attorney-General  r.  Hardino  anu  Otiieils.  l-_'th  .July  ISIT. — The  Court 
will  not  make  an  order  that  the  witnesses  of  a  dcfenilant  claiming  goods  seized 
by  the  customs,  may  be  allowed  to  inspect  them  licforc  the  trial  of  the  usual 
information  in  rem,  on  an  atiidavit  of  the  party,  that  he  believes  he  shall  be  able 
to  jirove  by  such  witnesses,  that  the  goods  arc  not  contraband,  but  were  made 
in  this  countiy,  and,  for  the  most  pari,  by  the  witnesses,  who  were  rc(|uircd  to 
lie  allowed  to  sec  thcni. 

Adam  moved,  pinsuanl  to  notice,  that  the  witnesses  (jf  the  defendants  might  be 
allowed,  at  proper  times,  and  on  reasonable  notice,  to  inspect  the  goods,  (a  (|uantity 
of  black  silk  and  thread  lace,)  which  had  liecn  seized  by  the  Customs  as  smuggled, 
and  appraised,  for  the  condenuiation  of  which  the  present  information  in  rem  had 
been  filed. 

The  affidavit  of  one  of  the  defendant's  p.utucrs  stated,  that  he  believed  he  should 
lie  able  to  prove  that  none  (jf  the  goods  seized  were  contraband  ;  and  that  a  great 
pait  thereof  was  actu.dly  maiuifactured  by  ])er.sons  in  this  country,  whom  it  was  the 
intention  of  the  defendant  and  his  partners  to  bring  [382]  forward  on  the  trial  of  the 
cause,  to  prove  the  manufacture  thereof; — that  tlu!  said  witnesses  wei'e  numerou.s  ; 
and  that  it  was  necessary  that  they  should  be  allowed  to  inspect  tho  said  goods,  to  be 
jnepared  to  give  such  evidence. 

It  was  thereupon  moved  that,  as  the  witnesses  alluded  to  in  that  affidavit  not 
having  seen  the  laces  in  question  for  a  long  time,  wheieby  it  became  necessary  that 
they  should  be  allowed  the  opportunity  sought  to  bo  given  thorn  by  the  present 
application,  the  Court  would  make  an  order  for  the  [lurpose ;  but. 

The  Court  having  stated  that  this  motion  was  ipiite  novel,  and  that  such  .qiplica- 
tions  had  a  tendency  to  embarrass  the  iiiocecdings  of  those  whose  duty  it  w.is  to 
protect  the  public  revenue,  and  to  throw  ilillicidties  in  their  way  which  ihoy  had  not 
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the  means  that  private  parties  possessed  of  obviating,  and  that  it  would  be,  therefore, 
a  daiigeious  precedent,  refused  the  applicatiou. 
Order  refused  *. 

[383]  Layng  r.  Yarborough.  Saturday,  12th  July  1817.— A  modus  of  5s.  for 
every  ten  calves,  where  there  happens  to  be  ten,  in  lieu  of  the  tithe  of  such  calves, 
and  also  of  the  tithe-milk  of  the  cow  belonging  to  such  calves,  called  renew  cows, 
or  cows  having  had  each  a  calf  within  the  year, — preceded  by  a  modus  of  three 
halfpence  for  every  cow  called  a  renew  cow,  or  a  cow  that  has  had  a  ealf  within 
the  year  and  is  full  of  milk, — in  lieu  of  the  tithe  of  the  milk  of  such  cow,  cannot 
be  supported  on  the  ground  of  inconsistency. — Wood,  B.  dissentiente. — The 
latter  standing  alone,  would  also  be  objectionable,  because  it  is  not  stated  what  is 
to  be  paid  for  the  number  of  calves  under  five,  or  between  ten  and  five. — One 
shilling  for  every  tenth  fleece,  in  lieu  of  the  tithe  of  the  ten  fleeces,  rank. — It  is 
also  bad  on  the  second  objection  taken  to  the  preceding  modus.  By  Wood,  B. 
aliter. — Three-pence  for  a  lamb,  or  2s.  6d.  for  every  tenth  lamb,  in  lieu  of  the 
tithe  of  such  ten  lambs,  not  so  rank  as  to  be  decided  on  by  the  Court  of  Equity 
without  an  issue. — Graham,  B.  dubitrtiite. — One  shilling  for  every  tenth  pig,  in 
lieu  of  the  tithe  of  such  ten  pigs,  rank,  and  not  sufficiently  particular  as  to 
intermediate  numbers,  and  therefore  bad. — Wood,  B.  contra. — So  as  to  geese.— 
A  modus  for  tithes  of  articles  of  modern  introduction,  cannot  be  supported, 
because  of  the  anachronism. — Eigh teen-pence  in  lieu  of  tithe  of  rape-seed,  when 
sold  in  the  seed,  is  bad  for  uncertainty,  and  being  capable  of  fiaud. — Wood,  B. 
dissentiente. — The  following  moduses  held  good  and  issues  decreed  : — id.  for 
messuage  and  garth — 2d.  for  every  cottage  and  garth — Id.  for  every  strip  cow 
— 4d.  for  every  foal — 2s.  6d.  for  every  tenth  lamb,  in  lieu  of  the  tithe  of  such  | 

ten  lambs. — As  to  all  the  other  moduses,  the  usual  account.     Costs  to  be  taxed,  ' 

and  the  consideration  as  to  paj^ment  reserved. 

This  was  a  bill  filed  by  the  vicar  of  St.  Lawrence  without  Walingate  Bar  (York), 
for  an  account  from  the  defendants  (occupiers)  of  all  the  titheable  matters,  except 
corn,  hay,  hens  and  eggs,  taken  hy  them  on  their  respective  farms. 

[384]  The  giounds  of  the  defence  were  as  follow  :  1st,  That  the  plaintiff  never 
resided  in  the  parish.     2dly,  The  following  moduses  :  ■ 

Fourpence  for  every  messuage  and  garth.  j 

Twopence  for  every  cottage  and  garth.  ' 

A  penny  for  every  cow  called  a  strip  cow,  oi'  cow  that  has  not  had  a  calf  within 
the  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of  milk  of  such  cow. 

Three  halfpence  for  every  cow  called  a  renew  cow,  or  a  cow  that  has  had  a  calf 
within  the  year,  and  is  full  in  milk,  in  lieu  of  the  tithe  of  the  milk  of  such  cow. 

Five  shillings  for  every  ten  calves,  where  there  happens  to  be  ten,  in  lieu  of  the 
tithe  of  such  calves,  and  also  of  the  tithe-milk  of  the  cow  belonging  to  such  calves, 
and  called  renew  cows,  or  cows  having  had  each  a  calf  within  the  year.  i  i 

Two  shillings  and  sixpence  for  every  five  calves,  where  theie  happens  to  be  only 
five  calves,  in  lieu  of  the  tithe  thereof,  and  also  of  the  tithe-milk  of  the  cows  belong- 
ing to  such  calves,  and  called  renew  cows,  or  cows  having  each  had  a  ealf  within  the 
year ;  but  for  every  calf  under  five  the  answer  stated  that  no  tithe  was  ever  paid,  or 
any  thing  in  lieu  of  the  tithe  of  every  such  calf,  save  as  to  the  additional  payment  of 
fourpence-halfpenny,  as  thereinafter  mentioned. 

[385]  Fourpence  for  every  foal,  in  lieu  of  the  tithe  thereof. 

One  shilling  for  every  tenth  fleece  of  wool,  in  lieu  of  the  tithe  of  every  such  10 
fleeces  of  wool. 

Two  shillings  and  sixpence  for  every  tenth  lamb,  in  lieu  of  the  tithe  of  every  such 
ten  lanilis. 

One  shilling  foi'  every  tenth  pig,  in  lieu  of  the  tithe  of  such  ten  pigs. 

One  shilling  for  every  tenth  goose,  in  lieu  of  the  tithe  of  every  such  ten  geese. 

Five  shillings  for  every  acre  of  potatoes,  in  lieu  of  the  tithe  thereof. 

Two  shillings  for  every  acre  of  turnips,  when  the  same  are  eaten  by  the  cattle  of 
the  person  who  grows  the  same,  in  lieu  of  the  tithe  thereof. 

*  Vide  Attorney-General  v.  Green,  ante,  vol.  i.  p.  130. 
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One  shilling  and  sixjieiice  in  the  pouml  in  lieu  of  the  tithe  of  turnips,  when  sold 
by  the  person  who  grows  the  same. 

One  shilling  and  sixpence  in  the  pound  in  lieu  of  the  tithe  of  rape-seed,  when  the 
same  is  sold  in  the  seed. 

Five  shillings  for  every  acre  of  line  or  linseed,  in  lieu  of  the  tithe  thereof ;  all  of 
which  become  due  and  ought  to  be  accepted,  &c.  on  the  iilst  day  of  December,  or  on 
the  last  day  of  each  year. 

[386]  The  answer  then  stated,  that  such  payments  were  all  ancient  and  immemorial 
payments,  and  never  had  been  raised,  except  about  thirteen  years  ago,  when  an 
additional  payment  of  fourpence-halfpenny  for  each  calf  under  five  calves  was,  on  the 
request  of  the  then  tithc-gathei'er,  consented  to  by  some  persotis,  and  had  since  been 
paid,  but  which,  they  insisted,  ought  not  to  destroy  the  said  customary  ancient  pay- 
ments.    The  payments  were  all  proved,  and  non-perception  of  tithes  in  kind. 

Martin,  and  Koupell,  for  the  plaintiti',  insisted  on  the  following  objections  to  the 
several  moduses,  or  as  pleaded,  or  as  proved — that  the  modus  for  messuage  should  have 
stated  the  house  to  be  ancient,  and  that  that  for  the  garth  should  have  described  its 
quantity  or  boundaries,  otherwi.se  it  would  be  uncertain  and  indeterminate.  To  the 
modus  of  one  penny  for  strip  cow,  and  one  penny-halfpenny  for  renew  cow,  they 
objected  that  they  were  badly  laid,  in  not  having  stated  e.vpressly,  when  those  moduses 
were  respectively  payable  ;  for  the  moduses  are  all  stated  to  be  payable  collectively, 
and  in  the  aggregate,  on  the  21st  of  December,  or  at  the  end  of  the  year;  whereas 
many  of  the  separate  species  of  tithe  is  of  right  payable  at  the  time  of  its  production, 
as  wool  at  shearing  time,  &c.  and  that  it  did  not  appear  for  what  time  the  modus  so 
laid  wa.s  payable  ;  and  they  cited  Goddard  v.  KehJe  (G-w.  6.31),  and  I'enrke  v.  Daqard 
(ill,  iV.Vl). 

[387]  To  the  moduses  of  five  shillings  for  every  ten  calves,  and  two  shillings  and 
sixpence  for  every  five,  ifec,  they  submitted,  as  insurmountable  objections  both  in 
point  of  pleading  and  of  substance,  that  they  were  badly  laid,  as  having  been  suited 
to  be  payable  for  the  Tnilk  of  the  cows  belonging  to  them,  and  called  renew  cows ; 
because  by  the  modus  immediately  preceding,  the  milk  of  that  species  of  cow  is  stated 
to  be  covered  by  that  modus ;  that  they  were  rank  in  amount,  and  that  they  were 
also  bad  on  account  of  there  being  no  consideration  given  to  the  clergyman  as  a 
commutation  for  the  tithes  of  the  calves  under  the  number  of  five,  or  for  those  between 
live  and  ten  ;  that  the  same  olijeetion  also  arose  as  to  the  manner  of  laying  these 
moduses  as  had  been  taken  to  the  former — there  being  no  time  stated  as  the  period  to 
which  the  moduses  were  applicable,  so  as  to  shew  the  quantity  of  produce  meant  to 
be  covered  by  the  payment. 

The  several  moduses  of  Is.  for  every  10th  fieece  of  wool,  2s.  Gd.  for  every  10th 
lamb.  Is.  for  every  10th  pig,  and  Is.  for  every  10th  goose,  they  contended,  were 
palpably  rank,  and  coulfl  not  therefore  be  supported  ;  and  that  they  were  also  ol)joc- 
tionalile  in  not  having  accounted  for  any  less  number,  to  the  tithe  of  which  the  vicar 
was  as  clearly  entitled  as  to  the  tithe  of  the  innnber  stilted. 

To  the  modus  of  5s.  an  acre  for  potatoes,  and  2s.  an  acre  for  turnips,  they  objected 
the  anachronism  of  prescribing  an  immemorial  payment  for  articles  of  modern  intro- 
duction in  terms— a  payment  which  must  have  originated  before  the  time  of  Kichard 
[388]  the  Hi'st — anil  that  as  a  commutation  for  tithe  of  an  aiticlc  not  known  in  this 
country  till  the  reign  of  Elizabeth.  They  contended,  besides,  that  if  such  a  modus 
could  be  put  on  tlie  recoi-d,  the  payment  would  be  grossly  raidv  ;  for  5s.  an  acre  had 
been  held  rank,  even  for  wheat.      Toniiiiio  v.  Jjaji/c  ((Jw.  'J()9). 

They  insisted  on  similar  objections  to  the  moduses  of  Is.  (id.  in  the  ])(unid  for 
tnrni])s  sold  by  the  grower,  both  that  such  a  p;iynient  could  not  have  had  an  immemori;d 
origiti,  the  pound  not  having  been  known  in  Kngland  as  a  measure  of  nione}'  till  the 
reign  of  Charles  the  first ;  that  it  was  .also  rank,  and  was  calcidateil  to  cnal)le  the 
occupier  to  defraud  the  clergyman;  and  they  applied  the  same  objections  to  the 
modus  for  rape,  when  sold  in  the  seed ;  and  tt)  the  modus  of  58.  per  acre  for  lino  or 
linseed. 

Fonlilan(|Uc,  and  Trowci',  for  llu^  ihifcndaiits,  coiili'iidcd  that  it  was  mil  necessary 
that  the  house  should  be  laid  as  ancient,  or  that  the  garth  should  lie  more  particularly 
described.  In  Dr.  drant'.-^  case  (11  Co.  IG,  and  (!\v.  259.  Ilob.  10  Bunb.  108),  it 
was  resolved,  that  a  modus  might  be  [)le.a(ied  for  houses  for  which  tithes  were  duo, 
and  no  objection  was  made  as  to  theii'  not  having  been  laid  to  be  ancient.     .So  also  in 
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JFhilaler  v.  Lqijidd  (Gw.  iOl),  and  Leijield  v.  Ti/sdiile  (ib.  263),  whci-e  the  tithe  for 
houses  and  buildings  was  accounted  for  on  the  principle  of  the  former  liability  of  the 
land  on  which  they  [389]  weie  erected.  The  object  of  the  defence  is  to  put  these 
admitted  pajnnents  into  such  a  form  as  that  they  may  be  submitted  to  a  Juiy  to 
decide  on  them,  and  therefore,  whenever  fair  doubts  arise,  the  obvious  course  is  the 
direction  of  an  issue. 

To  the  objection  of  rankness,  they  answered,  that  the  particular  mode  in  which  all 
the  payments  were  made,  and  the  very  consideration  which  had  been  adverted  to  as 
a  further  objection  to  them — that  where  the  numbers  did  not  extend  to  a  certain 
amount,  nothing  was  to  be  paid  for  tithe, — furnished  an  argument  against  any  objec- 
tion on  that  ground.  In  Gill  v.  Hoirocks  (Gw.  861),  a  modus  objected  to  on  the  hearing 
of  the  suit  in  equity,  on  the  same  ground,  (because  in  la3'ing  the  modus  it  was  not 
said,  and  so  in  proportion  for  a  greater  or  less  quantity,)  was  sent  to  an  issue,  and 
established  by  a  verdict;  and  the  question,  whether  such  an  agreement  was  ever,  in 
point  of  fact,  made  is  one  which  ought  peculiarly  to  belong  to  the  pi'ovince  of  a  Jury, 
when  it  aiises  in  anj^  case  of  singularity,  or  deviation  from  the  usual  customs  by  which 
money-payments  become  entitled  to  l)e  considered  as  moduses.  They  cited,  as  to  the 
amount  of  the  lamb-modus,  It'ehli  v.  Giffonl  (ib.  708),  Giren  v.  Askeiv  (ante,  vol.  ii. 
314),  and  Berlie  v.  Beaumont  (ib.  303). 

As  to  the  rankness  objected  to,  5s.  an  acre  for  tithe  of  line  or  linseed,  it  was 
admitted  that  there  were  no  cases  on  that  point ;  but  it  was  urged  that,  [390]  there- 
fore, and  in  consequence  of  the  prevailing  want  of  knowledge  of  the  value  of  such 
articles  in  the  time  of  Rich.  I.  when  it  was  probable  that  such  things  were  of  consider- 
ably greater  proportional  value  than  at  present,  the  doubt  should  decide  that  the 
assistance  of  a  jury  was  necessary,  and  therefore  an  issue  ought  to  be  directed. 

They  then  defended  the  modus  for  potatoes  and  turnips,  on  the  ground  that, 
although  historically  they  were  reputed  to  be  articles  of  modern  introduction,  yet  in 
the  case  of  Bo.^cuwcji  v.  BoherU  (3  Gw.  9i7),  the  Court  decided  that  they  were  a  subject 
of  modus. 

To  all  the  objections  founded  on  the  suggestion  of  the  agreement  being  open  to 
fraud,  they  submitted  in  answer,  that  that,  even  if  it  were  well  founded,  would  not 
be  sutlicient  to  deprive  the  occupier  of  the  benefit  of  such  an  agreement ;  and  that, 
although  in  the  case  of  mills  and  agistment  the  same  objection  arose  to  money-pay- 
ments in  lieu  of  those  tithes,  that  objection  had  nevei'  been  allowed  to  prevail. 

Martin,  in  reply,  insisted  on  the  rankness  of  all  the  monej'-payments  set  up  ;  and, 
adverting  to  the  case  cited  to  establish  the  proposition,  that  a  modus  might  be  plea<led 
for  potatoes,  he  denied  that  that  case  was  law,  and  asserted  that  it  was  calculated 
merely  to  mislead,  as  the  principle  would  not  bear  investigation  or  discussion. 

[391]  He  repeated,  that  the  tendency  to  encourage  fraud,  inherent  in  the  payment 
of  so  much  in  the  pound  for  rape-seed,  was  an  objection  to  that  mode  of  paying  the 
tithes  which  was  sufficient  to  destroy  it ;  and  in  the  case  of  mills  and  agistment,  he 
suVimitted  that  such  a  mode  of  rendering  the  tithe  was  adopted  of  necessity,  and  thei'e- 
fore  the  course  had  obtained  in  those  instances  where  it  could  not  be  collected  in  any 
othei'  manner,  whereas  rape  is  tithed  in  the  field. 

[Kichards,  Chief  Baron.  It  has  been  held  in  the  case  of  clover-seed,  that  it  ought 
to  be  set  out  in  the  field  (m).] 

With  respect  to  linseed,  it  was  observed,  that  that  was  a  statutoi-y  payment,  under 
the  11th  and  12th  Will.  3,  ch.  16. 

Cur.  adv.  vult. 

The  Court,  not  concurring  on  all  the  points,  now  delivered  their  several  opinions 
seriatim. 

Wood,  Baron.  In  the  case  of  Layng  v.  Yarhwough  and  Others,  there  being  a' 
difference  of  ojiinion  in  the  Coui't,  it  falls  to  my  lot  to  give  my  reasons  first,  mj'  learned 
brother  Garrow  not  being  here  when  the  cause  was  heard.  This  bill  was  filed  bv  Mr. 
Layng  as  vicar  of  St.  Lawrence,  without  Walingate  Bar,  within  the  liberties  of  the 
city  of  York ;  and  it  is  to  recover  the  tithes  of  a  certain  district  of  that  parish,  calleil  the 
constablery  of  St.  Lawrence,  in  the  township  of  Heslington.  The  defendants  [392] 
say  they  are  not  liable  to  pay  anj'  tithes  in  kind,  because  they  have  at  all  times  paid 
moduses  in  lieu  of  tithes ;  and  it  is  clear  from  the  evidence  which  has  been  given  in 
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the  cause,  that  no  tithes  in  kind  have  ever  lieen  taken,  l>ut  that  ceitain  pecuniary  pay- 
ments have  at  all  times  been  made  in  lieu  of  tithes;  and  the  questions  will  be, 
whether  all,  or  any,  and  which,  of  the  payments  which  have  lieen  so  set  up,  are  legal 
and  valid  moduses. 

It  was  said  that  some  of  these  moduses  are  rank,  and  that  others  are  inconsistent 
with  themselves.  With  respect  to  the  general  doctrine  of  rankness,  I  will  not,  on  this 
day,  when  we  are  much  hurried,  enter  into  the  reasonableness  or  validity  of  it.  I  have 
already  given  my  opinion  upon  it  very  fully,  in  Ileatun  v.  Cook,  in  Wightwick's  Keports  ; 
and  therefoi'e,  with  respect  to  that,  I  shall  say  nothing  at  present.  Probably  that 
matter  will  receive  a  further  discussion  in  parliament,  in  the  course  of  next  session ; 
and  I  hope  something  will  be  done  to  set  us  perfectly  right  on  that  subject.  I  have 
always  thought,  and  always  shall  think,  that  the  determination  of  moduses  upon  the 
idea  of  rankness  is  .an  usurpation  upon  the  province  of  Juries,  such  as  we  are  not 
warrantetl  in,  except  in  cases  of  very  unreasonable  payments.  Modus  is  a  question  of 
fact,  and  the  people  of  this  country  are  entitled  to  have  their  cases  tried  according  to 
law.  That  has  always  been  my  opinion  ;  and,  from  the  best  investigation  I  have  been 
able  to  give  to  the  subject,  I  still  retain  it.  However,  I  shall  now  confine  myself  to 
the  consideration  of  the  difterent  [393]  moduses  which  have  been  set  up,  and  to  see 
whether  we  are  not  warranted  in  declaring  all  of  them  to  be  good  upon  the  authorities 
we  have  upon  the  subject. 

The  lirst  modus  set  up  is  fourpence  for  every  messuage  and  garth  ;  the  objection 
made  to  that  was,  that  the  term  "garth"  is  not  sufhciently  definite;  and  that  it  is 
not  alleged  of  what  particular  quantity  a  garth  consists.  I  understand  from  my  brother 
Graham,  that  that  is  not  disputed  ;  but  is  conceded  to  be  a  good  modus.  It  is  a  term 
very  well  kn(jwn  in  the  north  of  England,  and  it  is  mentioned  in  Cunningham,  and  all 
the  Law  Dictionaries,  I  believe,  as  a  thing  as  well  known  as  an  orchard  ;  and  we  have 
held,  that  a  prescription  for  an  orchard  and  garden  is  good  in  general ;  with  respect 
therefore  to  a  messuage  and  garth,  or  a  cottage  and  garth,  there  is  no  objection  to  it. 
The  next  modus  is  a  penny  for  every  strip  cow,  or  a  cow  that  has  not  had  a  calf 
within  the  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of  milk  of  such  cow.  There 
is  no  objection,  I  think,  made  by  the  counsel  to  that,  if  it  be  well  laid;  but  it  is  said 
that  it  is  not,  because  it  is  not  stated  for  what  time  the  modus  is  payable  (a).  If  it 
is  meant  by  that,  that  no  time  is  stated  when  the  modus  is  to  be  paid,  that  is  not  the 
fact,  because  all  the  moduses  are  in  general  alleged  to  be  payable  on  the  21st  of 
J^ecember.  With  respect  to  the  time  they  are  to  cover,  it  must  be  one  year ;  therefore 
it  is  sutlicicntly  certain  that  it  is  [394]  meant  to  cover  the  tithe  of  the  strip  cow  for 
one  year ;  and  all  the  other  moduses  are  stated  to  be  p.ayablo  on  a  precise  day  at 
the  end  of  the  year;  therefore  I  conceixe  that  gcnei-ally  to  be  a  good  modus. 

Then  the  next  is  a  penny-halfpenny  for  every  cow  eallcfl  a  renew  cow,  or  a  cow 
having  had  a  calf  within  the  year,  and  is  full  of  milk,  in  lieu  of  the  tithe  of  the 
milk  of  such  cow.  There  is  no  objcctioTi  to  that,  as  I  understand  from  the  Counsel, 
if  it  had  been  well  laid.  They  make  the  .same  objection  to  that  as  to  the  other ;  but, 
however,  it  appears  to  mc  that  that  is  clearly  a  good  modus. 

The  ne.vt  modus  is  live  shillings  for  every  ten  calves,  where  there  happens  to  be 
ten,  in  lien  of  the  tithe  of  such  calves,  and  also  of  the  tithe-milk  of  the  cows  belonging 
to  such  calves,  and  called  renew  cows,  or  cows  having  had  each  a  calf  within  the  year. 
There  is  another,  which  I  will  state  at  the  same  time,  because  they  seem  to  be  connected  ; 
two  shillings  and  sixpence  for  every  live  calves,  where  there  happen  to  be  oidy  live 
calves,  in  lien  of  the  tithe  thereof,  and  also  of  the  tithe-milk  of  the  cows  belonging  to 
such  calves,  and  called  renew  cows,  or  cows  having  had  each  a  calf  within  the  yeai- ; 
but  for  every  calf  under  five  no  tithe  was  ever  p.iid  or  demanded,  or  any  thing  in  lieu 
thereof,  except  fourpence  halfpenny  as  thereafter  mentioned.  This  alludes  to  what  is 
said  afterwards  in  the  answer,  that  about  thirteen  years  ago  fourpenco-half-penny  for 
every  calf  was  paid  by  some  per.sons,  as  it  is  stated. 

[395]  Xow  the  objections  to  these  two  moduses  are,  that  there  is  no  satisfaction 
for  the  tithe  of  any  cal\  es  under  ten,  and  altovc  live  ;  and  no  satisfaction  for  any  calves 
under  five;  and  they  ai'c  also  said  to  be  inconsistent,  because  there  has  iieen  already  a 
modus  of  a  p('nny-half[)euny  laid  as  for  the  milk  of  every  renew  cow,  and  here  the  milk 
is  repeated  again  as  to  the  calves.     Certaiidy  these  arc  not  laid  very  correctly,  nor 

(a)  Held  not  a  fatid  objection  in  the  case  of  Gibb  v.  Goodman,  Bunb.  328.    Gwil.  735. 
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technically  ;  and  it  is  very  much  to  be  lamented  that  in  most  of  the  answers  we  see,  we 
can  scarcely  tiud  one  that  states  a  modus  with  precision  and  legal  certainty  ;  however,  if 
we  can  collect  the  true  sense  and  meaning  of  it,  it  is  then  sufficient  to  send  it  to  a 
Jury,  provided  the  question  of  i-ankness  does  not  interfere  to  pievent  it. 

Kow  let  us  see  how  far  they  are  inconsistent.  The  inconsistency  is  said  to  he,  if 
I  understand  it  rightly,  there  lieing  first  a  penny  half-penny  for  the  milk  of  every  cow, 
and  then  a  repetition  of  the  milk  of  the  cows  belonging  to  the  calves.  Now  I  take 
the  meaning  of  it  to  be  this,  that  for  every  renew  cow  there  is  at  any  rate  jjayable  a 
pen nv-half penny  to  cover  the  milk,  that  is,  to  cover  the  milk  in  whatever  shape  it  may 
be  used.  It  is  very  clear  that  the  milk  of  the  cow  may  be  used  for  suckling  the  calf, 
or  for  household  purposes  ;  and  thei'efore  at  any  rate  the  vicar  is  entitled  to  a  penny- 
halfpenny  for  that ;  then  the  ne.xt  is,  the  farmer  is  to  pay  for  the  calves,  and  the  milk, 
as  I  understand  it,  which  theii'  cahes  have  ;  it  may  be  tautology,  so  far  as  respects  that ; 
but  it  is  no  inconsistency ;  for  the  first  is,  whatever  milk  you  have,  [396]  whether  j'on 
use  it  for  the  calves  or  not:  in  lieu  of  milk  you  shall  pay  a  penny  halfpenny  for  the 
cow  ;  or  if  you  use  it  to  suckle  the  calves  it  shall  be  covered  under  the  calf-modus  ;  and 
I  see  no  inconsistency  in  it,  though  perhaps  it  is  not  well  expressed. 

Then  the  next  objection  to  it  is,  that  there  is  no  satisfaction  for  any  calves  above 
ten,  nor  for  any  calves  above  five,  until  you  come  to  ten  ;  I  agree  that  that  is  so  ;  but 
still  I  consider  that  it  is  a  good  modus.  The  modus  is  five  shillings  for  every  ten  calves  ; 
it  does  not  stop  at  the  first  ten  calves,  but  for  every  ten  calves  ;  supposing  there  arc 
a  hundred  calves,  there  are  to  be  ten  times  five  shillings  paid  ;  if  it  was  to  be  only  for 
the  first  ten  calves,  and  to  pay  nothing  more,  it  would  be  unreasonable,  because  they 
would  then  only  pay  one  five  shillings ;  but  here  the  modus  is,  that  they  shall  pay 
five  shillings  for  every  ten  that  they  have. 

Then  for  every  five  calves  they  are  to  pay  half-a-crown,  that  is,  for  five,  half-a-crown, 
and  for  ten,  five  shillings  :  this  cannot  be  considered  rank  by  any  means  ;  there  have 
been  many  instances  where  moduses  for  calves  of  sixpence  a  calf  have  been  held  good. 
In  I'ocock  V.  Coles,  in  the  year  \6Si,  reported  in  1st  Wood's  Tithe  Decrees,  3:56,  it  was 
sent  to  an  issue,  whether  there  was  a  modus  of  sixpence  for  a  calf,  in  lieu  of  tithe,  and 
there  ai-e  many  instances  in  the  books.  In  the  1st  Wood,  36.5,  in  the  case  of  Harding 
V.  Golding  in  1696,  there  was  eight-pence  for  the  tithe  of  every  calf,  and  it  was  held 
good  ;  that  would  be  six  shillings  and  eight-pence  [397]  for  ten.  In  Gihb  v.  Goodman 
{'1  Irwill.  735  Bunb.  328),  there  were  six  shillings  and  eight-pence  paid  for  e\ery  tenth 
calf  ;  there  was  an  objection  taken  to  the  rankness  of  it ;  but  the  Court  would  not  have 
sent  it  to  an  issue  if  they  had  considered  it  rank ;  j'et  they  did  send  it  to  an  issue ; 
and  they  said,  that  the  jury  might  find  whether  it  was  payable  for  a  greater  or  less 
number,  in  the  proportion  of  six  shillings  and  eight-pence,  and  if  it  were,  it  would  be 
a  good  modus ;  but  there  being  in  that  case  a  prescription  for  every  tenth  calf  in  lieu 
of  all  calves  whatsoever,  the  Court  thought  it  rank,  because  there  was  nothing  payable 
for  the  intermediate  calves.  Still  they  said  it  might  be  made  good,  if  the  jury  found 
a  propoi'tion  payable,  if  there  were  less  than  ten  :  so  that  the  objection  of  rankness  to 
six  shillings  and  eight-pence  was  not  admitted  in  that  case.  They  went  on  this,  that 
it  was  a  prescription  for  a  certain  sum  in  lieu  of  all  tithes.  In  this  case  there  is  for 
every  ten  calves  a  modus  of  five  shillings,  and  for  ever}'  five  calves  a  modus  of  half- 
a-crown. 

Then  the  question  is,  whether  it  is  not  rea.sonable  to  suppose,  that  in  consideration 
of  a  larger  sum  paid  for  a  certain  number,  the  farmer  or  owner  of  the  calves  might 
be  excused  from  paying  when  it  was  under  that  number.  In  the  case  of  Mantdl  v. 
I'aine,  in  1798,  before  Lord  Chief  Baron  Eyre,  reported  in  4  Gwillim,  1504,  it  was 
held,  that  a  custom  to  pay  one  pig  wheie  there  were  seven  and  under  ten  was  good, 
although  no  satisfaction  was  to  be  made  where  the  immber  was  undei'  seven  ;  [398] 
is  not  that  pretty  much  the  same  as  this  ]  They  prescribe  here  to  pay  five  shillings 
for  every  ten  calves,  and  half-a-crown  for  every  five  there  happen  to  be,  that  is,  they 
pay  nothing  under  five,  but  two  shillings  and  sixpence  for  the  five  ;  then  they  pay 
nothing  from  five  to  ten,  but  for  ten  they  pay  five  shillings,  and  nothing  for  a  less 
number  than  five  ;  therefore,  thei'e  appears  to  me  to  be  no  objection  to  any  of  these 
moduses. 

If  we  go  farther  back  into  more  remote  periods,  we  find  in  the  case  of  Iltuldington 
V.  Nice  (2  Wood,  62)  (1716,)  a  modus  of,  for  every  sow  and  ten  pigs,  one  pig ;  if  but 
seven,  the  same ;  but  if  fewer  than  seven,  they  were  to  pay  nothing  for  tithe  ;  and 
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th<at  was  held  good,  ami  no  objei;tioii  was  tiikeii  to  it.  There  was  also  in  a  case  since, 
for  every  ten  fleeoes  one,  and  for  every  seven  fleeces  one,  and  for  fewer  no  tithe ;  so 
that  there  arc  many  instances  where  paying  more  for  a  large  nuniljcr,  nothing  is  paid 
for  a  less  number  ;  and  therefoie,  it  is  not  a  non  decimando,  under  that  number, 
because  the  parson  has  more  for  the  larger  nuantity.  For  every  li\e,  as  I  iniderstand 
it,  this  clergyman  will  have  two  shillings  and  sixpence,  but  nothing  for  a  less  number; 
I  can  see  no  oljjeclion  to  that;  and  it  seems  to  be  wari'anted  by  the  authoritie.'-.  I 
lia\  e  already  shewn  that  it  is  warranted  by  the  reasonableness  of  the  case.  Moduses 
are  contracts  which  have  run  for  a  length  of  time;  an<l  why  cannot  we  suppose  that 
parties  might  make  such  a  contract  as  that.  If  you  consider  this  as  a  composition,  it 
appears  to  have  e.\isted  long  ;  that  there  is  nothing  so  uiu'easonable  in  it  as  [399]  to 
lead  to  the  conclusion  that  it  could  not  have  existed  as  a  contract  before  legal  memory, 
because  it  has  in  fact  existed  as  a  contract  during  living  memory.  Why  cannot  uc 
suppose  that  a  clergyman  would  stipulate,  if  you  pay  him  half-a-crown  when  you  have 
live,  you  shall  pay  for  none  less ;  there  is  nothing  improper  in  that,  and  tlierefore  I 
am  of  opinion  that  all  these  moduses  as  to  the  strip  cow,  the  I'encw  cow,  and  the  tithe 
of  calves,  where  ten  or  five,  are  perfectly  consistent,  and  although  thoy  might  have 
been  laid  plainer  or  clearei',  that  is  the  fair  construction  to  be  put  upon  them. 

The  next  modus  is  fourpence  for  every  foal  ;  with  respect  to  that,  I  do  not  find 
any  objection,  and  I  take  it  there  can  he  no  dispute  that  that  is  a  good  modus. 

The  next  is  one  shilling  for  every  tenth  Heece,  in  lieu  of  the  tithe  of  ten  fleeces. 
Now,  I  cannot  conceive  any  objection  to  that ;  the  objection  made  is  rankness ;  but 
I  do  not  conceive  how  that  can  possiby  be  considered  rank ;  for  observe  what  the 
description  is.  It  is  not  a  shilling  for  every  fleece.  If  it  was  a  shilling  for  every 
fleece  it  would  be  rank,  I  agree  :  but  attend  to  the  terms :  it  is  a  commutation  of  the 
tithes  for  money  ;  for  every  tenth  fleece  you  shall  take  one  shilling  in  lieu  of  it.  In 
lieu  of  what!  not  of  all  the  tithe,  but  in  lieu  of  that  tenth  fleece,  or  the  ten  fleeces. 
If  the  fleeces  do  not  amount  to  ten,  I  admit  the  vicar  may  be  entitled  to  some 
pecuniary  compensation  for  the  tithe,  according  to  value,  and  that  he  may  have  by 
snlxlividing  the  modus  ;  there  may  [400]  be  a  modus  as  to  a  part  of  a  tithe,  leaving 
the  rest  untouched.  If  this  modus  be  divided  into  parts  it  would  be  one  pcnn\',  and 
not  ([uito  a  farthing  a  fleece  more.  I  can  never  hold  that  to  be  rank.  In  lloscawcii  v. 
Hiihcrtx,  (.3  Gwillini,  y4(),)  one  penny  for  every  fleece  was  held  good,  and  decreed  :  and 
in  another  case  thice  halfpence  for  every  fleece  has  been  held  a  good  modus.  Then 
this  is  a  shilling,  not  for  the  tithe  of  every  fleece,  but  it  is  a  shilling  for  the  tenth 
fleece,  that  is  to  say,  when  I  am  liable  to  pay  you  the  tenth  fleece,  in  lieu  of  that  you 
shall  take  a  shilling;  there  is  nothing  rank  in  that;  and  therefore  from  the  manner 
in  which  the  ol)jection  is  made,  I  think  it  could  not  have  been  understood,  because  if 
it  was  a  penny  halfpenny  for  every  fleece  it  would  be  good  ;  then  why  cannot  a 
shilling  be  good  for  every  tenth?  The  parson  will  be  entitled  to  his  tithe  in  kind, 
(that  is,  the  value  of  the  tithe  in  kind,)  for  any  number  uiidei'  ten,  and  when  it 
amounts  to  ten  he  is  to  take  a  shilling  instead  of  the  tithe  in  kind. 

Then  the  next  modus  is  two  shillings  and  sixpence  for  every  tenth  lamb,  in  lieu  of 
the  tithes  of  ten  lambs ;  that  is,  on  the  same  plan  ;  it  is,  if  a  tenth  lamb  becomes  due 
to  you,  you  shall  take  two  shillings  and  sixpence  instead  of  it ;  that  would  Ijc,  if  you 
divide  it,  and  make  it  cover  the  whole,  threepence  a  lamb.  It  is  true  that  in  Bishop 
v.  Vhiclwsler  Lord  Thurlow  said,  that  threeiicnce  for  a  lamb  was  notoriously  lank ; 
but  was  he  warranted  in  that!  most  niidoubteilly  ho  was  not:  and  it  is  merely  a 
dictimi.  Hut  how  doos  this  modus  stand  [401]  with  respect  to  lambs  J  There  have 
been  larger  moduses.  In  the  first  volume  of  Wood,  JOU  (JIalrlicr  v.  Ckuer),  there  is 
fourpence  a  lamb,  in  the  year  l(ic>() ;  for  this  idea  of  rankness  had  never  crept  into 
the  law  at  that  time;  I  Ijclieve  the  objection  originated  in  (Hjlonl  v.  ll'cbli,  which 
went  to  the  House  of  Lords.  Again,  in  I  Wood,  .'iT.'i,  Liurli  v.  Jhuimii  if-  H'otls,  (16!)(>,) 
there  was  for  every  huub  yeaned  in  the  parish  threeiK'nco,  and  held  good.  Then 
caiiui  the  case  of '////idi/  v.  H'elili,  which  was  this:  it  was  decided  lirsl,  by  two  Larons, 
that  ihrecpence  for  a  lamb  was  good.  There  was  a  petition  for  a  re-hearing  :  there  was 
afterwaids  a  re-hearing,  and  then  all  the  Barons  concurred  in  opinion  that  it  was  a 
good  modus.  The  pai'son  w.is  dissatisfied,  and  he  appealed  to  the  House  of  Lords, 
who  held  it  not  rank  ;  therefore  what  authority  Lord  Thurlow  had  for  his  dictum 
in  Iiiflu)ji  V.  Chwheder,  I  cannot  .say  ;  it  was  not  fomided  in  legal  authority'.  Since 
that  time  this  Court  has  considered  r.inkness;  and  we,  in  the  recent  case  of  Jkiiie  v. 
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Beaumont,  directed  an  issue  to  try  whether  threepence  for  a  lamb  was  rank  or  not ;  so 
that  I  take  for  granted,  upon  that  authority,  that  it  cannot  be  disputed  that  three- 
pence for  a  lamb,  or  (what  is  the  same  thing)  a  commutation  of  two  shillings  and 
sixpence  for  every  tenth  lamb,  is  good  ;  therefore  I  conceive  that  modus  to  be  valid. 

The  next  modus  is  a  shilling  and  a  halfpenny  for  every  tenth  pig,  in  lieu  of  the 
tithe  of  such  tenth  pig  :  There  is  nothing  said  there  also  about  [402]  the  intermediate 
quantity  :  but  this  is  onl}'  a  commutation  of  money  for  the  tithe  in  kind.  And  what 
objection  can  there  be  to  that?  There  are  many  moduses  as  high  as  that:  it  would 
be  a  penny  three  farthings  a  pig,  and  if  that  meant  the  tithe  of  all  pigs,  that  would 
be  rank  ?  and  if  that  is  not  rank,  then  a  shilling  and  a  halfpenny  for  the  tenth  is  not 
rank.  It  does  not  go  in  lieu  of  all  tithes  of  pigs ;  but  it  is  a  commutation,  that  for 
every  tenth  pig  due  to  you,  you  shall  take  one  shilling  and  a  halfpenny. 

The  next  is  a  shilling  for  every  tenth  goose.  That  comes  under  the  same  observa- 
tions as  I  have  made  as  to  the  others  :  Instead  of  taking  the  goose  in  kind,  when 
there  are  ten  you  shall  have  one  shilling  in  lieu  of  it.  In  the  case  just  mentioned,  of 
l)0.<ramn  v.  lioherts,  one  penny-halfpenny  for  eveiy  goose  was  held  a  good  modus  :  and 
that  would  amount  to  more  than  a  shilling  for  the  tenth  goose. 

The  next  is  five  shillings  for  every  acre  of  potatoes.  Certainly  that  cannot  be 
sustained,  because  it  is  a  prescription  for  potatoes  by  themselves  ;  and  potatoes  are  of 
modern  introduction  :  there  can  be  no  doubt,  therefore,  that  that  certainly  is  bad. 

The  next  is  two  shillings  and  sixpence  for  everj^  acre  of  turnips  ;  that  is  bad  upon 
the  same  ground,  because  they  are  also  of  modern  introduction,  and  there  cannot  be 
a  modus  for  that  which  has  been  introduced  within  time  of  memory,  if  it  l)e  so 
expressly  laid. 

Then  the  next  is  eighteen  pence  in  the  pound  [403]  in  lieu  of  the  tithe  of  I'ape- 
seed  when  the  same  is  sold  in  the  seed.  I  suppose  the  objection  to  that  is.  that  a 
modus  to  pay  so  much  in  the  pound  is  bad  because  it  is  liable  to  fraud.  Now  I  find 
many  instances  where  so  much  in  the  pound  has  been  held  to  be  good.  In  1  ^\'ood, 
60,  (Uolhcch  v.  Tai/lor,)  two  shillings  for  every  pound  rent  of  the  lands  agisted  for  tithes 
of  hei-bage,  was  held  to  be  good.  In  Simpson  v.  Tucker,  in  the  same  book,  p.  197, 
twenty  pence  in  the  pound  for  agistment,  according  to  the  yearly  rent,  was  held  to 
be  good.  In  Ernde  and  Others  v.  Watts,  1  Wood,  304,  (1692,)  for  such  apples  and 
pears  as  the  parishioner  gathered  and  sold,  the  tenth  part  of  the  money  for  which 
he  sold  the  same:  that  was  established  as  a  good  modus.  In  1  Wood,  373,  an.  1696 
[Leash  V.  Deacon  and  JFatts,)  the  tenth  of  what  the  calf  sells  for,  or,  if  killed  by  the 
owner,  the  right  shoulder  ;  also  the  tenth  penny  for  which  honey  sold  within  the 
parish,  was  held  to  be  good.  In  the  same  book,  -iSo,  Hochnore  v.  Richards,  a  penny 
for  every  calf  fallen  and  reared ;  and  also  the  tenth  part  of  the  price  for  which 
every  calf  fallen  therein  has  been  sold  by  such  owner  or  occupier,  was  established  ; 
and  in  the  case  of  Leathes  v.  Xewitt,  yesterday,  we  sent  a  modus  to  trial,  of  the  tenth 
of  what  the  calf  sold  for.  Now  here,  I  conceive,  is  abundant  authority  to  shew  that  a 
tenth  part  of  the  rent,  or  a  tenth  part  of  what  the  thing  is  sold  for,  is  good.  I  am 
aware  of  the  case  of  Startui)  v.  Dmideridijc,  in  1705,  where  two  shillings  in  the  pound, 
according  to  the  true  impro^'ed  yearly  rent  or  value  of  all  the  land  in  the  parish,  in 
lieu  of  all  tithes,  was  held  bad,  principally  on  the  ground  [404]  of  liability  to  fraud, 
and  yet  I  do  not  find  that  rule  has  been  applied  to  a  modus  for  any  other  subject  of 
tithe;  and  it  is  remarkable  that  it  was  in  the  year  1705  when  Startup  v.  Dodderidije 
was  decided  ;  and  yet  in  the  next  year,  1706,  the  Court  of  Exchequer,  in  Uockmore 
v.  Richards,  determined  the  tenth  part  of  the  price  for  which  a  calf  sold  to  be  good  : 
therefore  I  think  I  am  warranted  in  saying  that  this  modus  is  also  good. 

The  last  is  five  shillings  foi' every  acre  of  line  or  linseed,  in  lieu  of  the  tithe  thereof: 
this,  though  called  a  modus  improperly,  is  a  statutable  payment  given  by  the  1 1  and 
12  William  III.  cap.  16,  and  the  vicar  cannot  take  more. 

Upon  the  whole,  I  think  all  the  moduses  good,  and  that  they  ought  to  be  sent  to 
be  tried,  with  the  exception  of  those  which  I  have  mentioned  :  viz.  for  potatoes, 
turnips,  and  line  or  linseed. 

Gk.\H.\M,  Baron.  I  have  the  misfortune  to  differ  from  my  learned  brother  Wood, 
with  respect  to  several  of  these  moduses,  as  indeed  I  am  often  obliged  to  do  ;  but  I 
have  some  satisfaction  in  finding  that  I  generally  concur  with  the  majority  of  the 
Court,  and  I  cannot  but  express  the  little  surprize  I  feel  in  differing  on  this  occasion, 
because  the  view  which  he  has  taken  of  the  consideration  of  these  moduses  does  not 
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fall  ill  with  the  general  impression  I  have  picked  up  liy  looking  at  the  authorities,  not 
of  one  .Turlge,  but  established  h\^  the  decisions  of  the  majority  of  the  Judges,  iu  the 
various  cases  which  I  have  felt  it  my  duty  to  study. 

[405]  Now  there  are  several  of  these  moduses  that  I  do  not  mean  to  dispute  at 
all,  and  which,  as  they  stand  at  present,  may  fairly  undergo  further  inquiry.  With 
respect  to  fonrpence  for  every  cottage  and  garth,  I  think  that  that  term  is  sufficiently 
understood  in  many  parts  of  the  kingdom,  to  admit  of  a  ready  apjilication  of  any 
pecuniary  payment  to  it,  as  a  subject  of  modus.  So  twopence  for  every  cottage  and 
garth,  in  lieu  of  the  tithes  thereof,  there  is  no  objection  to  that ;  and  as  it  appears 
to  me,  there  is  no  objection,  upon  the  evidence,  to  the  third  modus,  of  a  penny  foi- 
every  cow  called  a  strip  cow,  or  a  cow  which  has  not  had  a  calf  within  the  yeai',  and 
is  old  in  milk,  in  lieu  of  the  tithes  of  milk  of  such  cow  ;  but  with  respect  to  the  three 
succeeding  moduses,  they  seem  to  be  so  confounded,  so  ine.xplicable,  and  so  perfectly 
uiiintelligil)le,  that  after  the  utmost  labour  and  ingenuity  which  I  can  bestow  upon 
them,  I  am  prepared  to  say  that  not  one  of  them  can  stand,  and  it  will  be  necessary 
for  me  to  .state  my  reasons  very  particularly. 

The  first  modus  to  which  I  object,  as  involving  (when  taken  with  that  which 
follows)  one  confused  notion  of  a  modus  founded  on  several  payments,  is  that  of  the 
penny  halfpenny  for  every  cow  called  a  renew  cow,  or  a  cow  having  had  a  calf  within 
the  year,  and  is  okl  in  milk,  in  lieu  of  the  tithes  of  milk  of  such  cow.  Now  this 
modus,  taken  hy  itself,  stands  simple  and  absolute ;  and  any  person  looking  at  it 
would  necessarily  understand  that  it  was  a  penny  halfpenny  payable  for  every  individual 
cow,  (be  their  numbers  what  they  may,)  which  should  answer  the  [406]  description 
of  a  renew  cow,  in  lieu  of  the  tithe  of  its  milk,  and  so  it  might  stand  without  any 
qualification  whatever.  But  mark  the  qualification  that  is  necessarily  introduced  by 
the  succeeding  modus,  not  taking  them  by  themselves.  That  cannot  be  true  according 
to  the  very  iie.xt  modus  ;  for  a  renew  cow  does  not  pay  a  penny  halfpenny  for  every 
calf,  if  the  iio.vt  modus  exists  ;  but  for  every  ten  calves,  when  there  happen  to  be  ten, 
live  shillings  instead  of  a  penny  halfpenny  are  to  be  paid  in  lieu  of  the  tithe  of  such 
calves,  and  also  of  the  tithe  of  the  milk  of  the  cows  l)elonging  to  such  calves,  and 
called  renew  cows.  How  can  that  consist!  The  first  proposition  was,  that  the  renew 
cow  paid  only  a  penny  iialfpciiny  for  milk  :  then  they  say  the  renew  cow  does  not 
pay  a  penny  halfpenny  for  the  milk,  but  the  modus  dances,  shifts,  and  leaps  from  the 
simple  subject  of  the  milk,  and  is  confounded  with  the  two  other  subjects  ;  and  by 
a  most  unaccountable  effect,  that  cow,  which  in  respect  of  its  milk  pays  only  a  penny 
halfpenny  when  she  has  ten  calves,  pays  five  shillings  in  lieu  of  the  penny  halfpenny ; 
and  so  when  there  are  five  calves,  two  shillings  and  sixpence  is  to  be  paid  in  lieu  of 
that  one  penny  halfpenny.  Now  my  first  objection  to  this  is,  if  you  state  the  first 
nioilus  of  a  penny  halfpenny  for  the  milk  of  the  renew  cow,  you  should  state  it  to  be 
payable  for  the  milk,  except  where  there  were  ten  cows  and  ten  calves,  or  five  cows 
and  five  calves,  and  then  that  they  do  not  pay  a  penny  halfpenny,  but  Kve  shillings 
and  two  shillings  and  sixpence,  in  respect  of  the  milk  and  calves.  That  would  be 
the  proposition,  if  any  thing  ;  but  that  is  not  so  stated  ;  and  therefore  [407]  it  seems 
to  me,  that  at  any  rate  the  modus  of  a  ])enny  halfpenny  for  a  cow  cannot  stand, 
because  it  is  not  .stilted  to  lie  modified  by  those  ([ualilications. 

With  respect  to  the  moduses  themselves  of  live  shillings  for  ten  calves,  and  two 
shillings  and  sixpence  when  there  happen  to  be  only  five  calves,  it  appears  to  me  that 
they  are  perfectly  objectionable  from  the  circumstance,  that  nothing  is  said  as  to  what 
is  to  be  [laid  for  the  calves  up  to  five,  or  from  five  to  ten,  or  for  the  calves  from  ten 
upwards  to  any  quantity  ;  liecanse,  unfortunately,  from  the  manner  in  which  the 
moduses  are  laid,  that  construction  which  a  jury  might  put  on  it,  as  my  learned  brother 
suggests,  is  excluded  by  the  very  terms  of  it ;  for  tlm.se  moduses  are  expressly  stilted 
to  be  paid  only  when  there  are  ten  or  live  calves  ;  and  it  would  be  nionstious  if  wo  were 
to  be  called  on,  in  every  instance,  to  iielp  a  defendant  out  in  making  good  these  p.ay- 
ment.s,  and  ti'U  him,  instead  of  .saying  that  the  live  shillings  and  the  two  shillings  and 
sixpence  are  to  be  paid  for  the  calf  .and  milk,  when  ten  or  live,  you  mean  in  that 
proportion  till  they  come  to  five,  and  in  that  proportion  till  they  come  to  ten,  and 
as  they  amount  to  fifteen,  twenty,  and  twenty-live,  and  so  on  ;  but  that  is  not  only 
not  stated,  but  the  conjecture  of  it  is  precluded  by  the  manner  in  which  they  have 
in  fact  stated  their  proiwsition,  that  it  is  paid  in  those  two  instances  only  ;  therefore 
It  really  seems  to  me  th.it  these  three  inodu-ses  are  i)erfectly  incousisteut  and  bad. 
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Whatever  loose  ideas  may  possibly  be  gathei'ed  fi-om  the  fact  of  some  ])ecuiiiary 
payments  having  been  made,  it  seems  impossible  to  pick  out  from  them  [408]  what 
those  distinct  customs  are  upon  which  the  defendants  mean  to  stand.  Besides,  is  it 
possible  not  to  see,  that  the  expression  of  five  shillings  for  every  ten  calves  savours  so 
strongly  of  modern  times  that  one  can  hardly  doubt  about  it ;  five  shillings  has  evidently 
the  strongest  appearance,  in  my  apprehension,  of  one  of  those  modern  payments  which 
ecclesiastical  people  make  with  their  parishioners,  by  way  of  temporary  composition. 
But,  I  repeat,  that  from  the  observations  I  have  made,  I  have  satisfied  my  mind,  and 
I  hope  those  who  hear  me,  that  it  is  impossible  to  pick  out  any  distinct  custom  to 
bar  the  plaintifl^ ;  for  with  respect  to  these  moduses,  some  of  them  arc  perfectly 
unintelligible  taken  together,  and  the  others  of  them  are  equally  unintelligible  taken 
individually. 

The  next  modus  of  fourpence  for  a  foal  I  see  no  reason  to  find  fault  with. 

With  respect  to  the  modus  of  one  shilling  for  every  tenth  Heece,  I  will  ventiu'e  to 
say,  though  I  have  not  much  .skill  in  agriculture,  that,  in  many  parts  of  England, 
a  person  would  be  glad  to  take  a  shilling  for  every  tenth  fleece,  at  this  day,  including 
lambs  and  all ;  and  it  is  utterly  inconsistent  with  all  historical  knowledge  that  one 
shilling  should  be  paid  for  the  fleece  of  any  animal ;  long  subsequent  to  legal  memory, 
that  was  more  than  the  price  of  a  sheep.  One  shilling  for  a  fleece,  therefore,  is  rank 
on  the  face  of  it. 

A  notion  has  gone  abroad,  as  if  the  term  rankness  was  of  novel  introduction  ;  I 
have  taken  the  s.ime  [409]  pains  as  my  learned  brother,  in  the  case  of  Heaton  v.  Cook, 
to  which  he  has  alluded,  to  shew  that  that  is  a  mistake.  That  the  grossness  of  the 
price  has  always  been  a  subject  of  considei'ation  for  the  Court  in  moduses,  even  those 
most  zealously  attached  to  the  jurisdiction  of  a  jury,  (and  none  are  more  so  than  I 
am,  where  the  Court  cannot  form  an  opinion  of  its  own,)  must  admit;  and  though 
the  constant  practice  has  been  to  send  it  to  a  jury  in  cas^s  of  doubt,  the  grossness 
of  value  is,  in  the  first  instance,  to  be  taken  into  consideration  here. 

Now,  in  order  to  fortify  myself  in  the  opinion  of  its  rankne.ss,  I  would  refer  to 
the  case  of  Torriano  v.  Legge,  (Rayner,  521,)  where  a  penny  for  ever}^  fleece  was  held 
bad.  But  there  is  another  objection  which  goes  to  the  very  root  of  the  thing,  that  it 
is  ridiculous  in  the  manner  in  which  they  state  it,  that  there  is  a  shilling  for  every 
tenth  fleece ;  for  nothing  is  to  be  paid  up  to  ten,  or  from  ten  to  twenty.  It  is 
defectively  and  inconsistently  laid,  because  it  gives  the  parson  nothing  for  the  inter- 
mediate fleeces  ;  and  if  the  farmer  has,  for  years  together,  nine  sheep,  he  pays  nothing, 
which  cannot  be  ;  therefore,  I  think,  that  on  both  these  grounds,  it  is  bad. 

Then  we  come  to  the  modus  of  two  shillings  and  sixpence  for  every  tenth  lamb,  in 
lieu  of  the  tithe  of  such  lambs  ;  with  respect  to  which,  whethei-  it  is  to  be  decided  by 
the  Court  now,  or  by  a  jury,  I  throw  myself  upon  the  opinion  of  my  Lord  Chief 
Baron,  and  my  brother  Wood.  I  do  not  insist  upon  that,  though  [410]  I  am  of 
opinion  that  it  is  palpably  gross  in  itself.  We  know  that  up  to  the  period  of  Gifford 
v.  //W'i,  in  two  or  three  instances,  the  Court  had  no  hesitation  in  saying  that  three 
pence  for  each  lamb  was  gross.  In  Gifford  v.  JFehh,  the  Barons,  as  has  been  truly 
stated  by  my  learned  brother,  were  of  a  diff'erent  opinion,  and  the  House  of  Lords 
confirmed  their  opinion,  and  sent  it  to  an  issue  there.  My  learned  brother  will, 
however,  forgive  me  for  not  agreeing  with  him,  in  attempting  to  impeach  that  decision 
of  Lord  Thurlow,  or  in  treating  his  solenui  opinion,  in  his  situation  of  Lord  Chancellor, 
with  the  same  respect  as  an  authority,  as  we  treat  the  opinion  of  one  of  the  four 
Judges  of  the  Court  of  Exchequer.  It  is  a  little  derogating  from  his  authority  not 
to  give  him  the  same  degree  of  credit  as  one  judge  has  with  us;  but  Lord  Thurlow's 
authority  on  that  subject  was  not  to  be  despised,  for  it  was  one  on  which  he  had 
thought  very  much,  and  he  was  clearly  of  opinion  that  two  shillings  and  sixpence  for 
a  lamb  was  ridiculous  ;  he  would  not  hear  of  it,  and  he  actually  refused  to  send  it  to 
an  issue ;  and  not  one  of  the  numerous  counsel  who  there  attended  ever  disputed  it, 
but  gave  it  up.  Out  of  respect,  however,  to  that  decision  in  the  House  of  Lords,  we, 
in  the  case  of  Askew  v.  Greenhou;  sent  an  issue  to  try  the  question  ;  and  a  very  learned 
brother  of  ours  on  that  occasion,  when  he  came  to  lay  the  question  before  the  jury, 
told  them  very  roundly,  that  they  could  not  doubt  of  it ;  that  it  was  impossible, 
consistently  with  historical  knowledge  ;  and  the  jury  found  accordingly,  that  it  was 
rank,  and  the  modus  was  set  aside.  An  application  was  made  for  a  new  [411]  trial, 
and  it  was  said  that  the  judge  had  run  away  with  the  jury  ;  because  be  had  told  them 
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his  opinion,  and  they  hiid  found  accordingly;  but  we  thought  that  no  reason  for 
granting  a  new  trial ;  and  certainly  if  the  (juestion  of  fact  is  left  to  the  jury,  whether 
a  lamb  would  sell  for  that  price  at  the  time  to  which  we  refer,  it  is  an  absurdity  that 
common  sense  will  not  admit  of.  Thus  the  matter  was  disposed  of ;  yet  we  are 
now  required  to  grant  another  issue  on  the  subject.  If  this  view  of  the  case  does  not 
make  a  proper  impression,  let  it  go  to  an  issue,  and  the  result  must  be  the  same  ;  I 
have  a  great  idea  of  the  integrity  of  juries,  though  I  know  they  may  on  some 
occasions  be  biassed. 

The  next  is  a  shilling  for  every  tenth  pig,  without  saying  what  is  to  be  paid  for 
a  less  or  greater  number  ;  but  I,  proceeding  on  the  idea  which  I  have  thrown  out  on 
the  former  pait  of  ihe  subject,  should  have  no  difficulty  in  supposing  that  a  sucking 
pig  was  not  worth  a  shilling,  because  the  tithe  pig  is  to  be  paid  when  the  pig  is  at  the 
dug ;  the  farmer  is  not  to  keep  it  till  it  is  a  grown  pig,  the  parson  must  take  it  in  five 
or  six  weeks  ;  now  what  can  be  said  of  one  pig  in  a  farrow  being  worth  a  shilling,  at 
a  time  when  the  pig  itself,  and  all  the  pigs  in  the  stye,  perhaps,  would  not  have 
been  worth  .so  much.  Then  the  (|uestion  of  rankness  being  discussed,  another  objection 
is,  that  nothing  is  stated  to  be  payable  for  the  numbers  above  or  below  ten. 

The  .same  as  to  geese  ;  it  is  only  one  shilling  foi'  every  tenth  goose,  that  is  more 
than  a  peiuiy  for  [412]  the  tithe  of  a  goose ;  I  think  that  also  is  too  gross  in  point  of 
amount,  and  besides  it  is  not  stated  what  is  to  be  paid  for  the  intermediate  numbers. 

As  to  the  potatoes  and  turnips,  I  will  not  take  up  the  time  of  the  Court  with 
discussing  the  validity  of  that  payment. 

With  I'cspect  to  one  shilling  and  sixpence  in  lieu  of  the  tithe  of  rape-seed,  when 
the  same  is  sold  in  the  seed,  the  cases  which  have  been  referred  to  may  throw  some 
degree  of  doubt  on  my  opinion  ;  but  fortified  by  Hturtvp  v.  Dodderithf,  it  is  impossible 
to  consider  that  a  valid  modus,  both  fiom  the  uncertainty  of  it,  and  the  opportunity 
it  furnishes  to  defraud.  It  is  true,  in  a  late  case,  that  circumstance  was  not  adverted 
to  ;  we  seemed  to  think  a  ()ualiHcation  of  paying  so  much  of  the  price  when  sold 
might  be  good,  though  I  do  not  think  that  expressed  the  value  ;  but  whether  we  did 
or  did  not  then  advert  to  that,  this  stands  on  its  own  ground  ;  if  it  happens  not  to  be 
sold,  thei'c  is  nothing  to  be  paid  ;  for  it  is  to  pay  one  shilling  and  sixpence  in  the 
pound,  in  lieu  of  the  tithe  of  rape-seed  when  sold.  My  objection  to  that  accords 
with  what  was  said  in  Slarhqi  v.  Doddcridi/e,  where  so  much  out  of  tiie  rent  was  held 
to  be  liable  to  error,  that  it  was  impossibles  to  know  what  was  the  rent;  or  whether  or 
not  a  tine  had  Ijcen  taken  to  reduce  the  rent;  so  that  by  those  means  the  clergyman 
might  Ijc  put  to  difficulties  to  know  his  right ;  and  on  a  motion  for  a  jjrohibitioii,  the 
Court  were  of  opinion,  that  was  of  itself  a  bad  modus,  as  being  liable  to  fraud  upon 
the  panson.  I  do  not  know  [413]  how  we  can  say  that  a  man  is  to  have  one  shilling  and 
sixpence  in  the  pound  in  lieu  of  ra[)e-seed  ;  how  is  he  to  ascertain  the  value  of  it;  I 
know  no  way  but  trusting  to  the  man  who  sold  it,  and  if  he  gives  him  a  false  statement 
of  the  price,  he  can  only  Ijc  detected  Ity  going  about  to  all  the  persons  to  whom  it 
was  sold  ;  and  sujipose  they  colluded,  and  the  purchaser  was  directed  to  say  it  was 
sold  to  him  for  so  much  only,  when  he  agreed  to  give  the  seller  so  much  more,  how  is 
that  to  be  discovered  ?  It  is  leading  the  parson,  whom  it  is  the  object  of  the  legislature 
to  place  in  security  as  to  his  rights,  into  a  stiito  of  uncertainty,  and  to  leave  him  at 
the  mercy  of  the  i)cr.son  who  is  to  pay  the  tithes,  which  the  law  did  not  intend  ;  and 
therefore  I  think  that  these  moduses  are  bad. 

Richards,  Chief  Baron.  I  shall  occupj'  but  a  very  small  portion  of  time,  for  the 
case  has  been  so  fully  discussed  by  my  learned  brother  Graham,  that  I  should  be 
inexcusable  if  I  wasted  any  of  that  time  which  is  so  valuable  on  this  day.  I  agree  in 
general  with  my  brother  (irahani  ;  and  for  the  re.'usons  which  he  has  stated,  except 
lis  to  the  modus  covering  the  landi;  though  I  concur  with  him  in  the  rea.s(ins  whiili 
he  has  given  :  and  I  should  be  of  opiin'on  with  him  entirely,  if  there  had  been  no 
issues  .sent  by  this  Court  after  the  case  tried  before  Lord  Manners.  But  I  undersland 
that  there  has  been  a  subscipient  case  is  this  Court,  in  which  an  issue  was  directed  to 
iniiuirc  as  to  tlie  validity  of  [414]  throe  |)enee  for  a  lamb  (»),  and  that  being  the  ca.se  I 
do  not  feel  myself  at  liberty  to  say  that  this  is  a  rank  modus.  My  Lord  Maimers 
certainly  did  direct  tlu;  jury  as  has  lioen  stated,  and  the  Court  here  most  assuredly 

confirmed  his  direction  ;  and  I  should  have  considered  it  as  a  dotcrmiuation  of  the 

—^—^■~ — ' '  — - 

(n)  Berlie  v.  Beaumont,  ante,  vol.  ii.  p.  -303. 
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Court  with  respect  to  the  invalidity  of  that  modus,  if  the  Court  had  not  subsequently 
entertained  a  doubt  upon  the  subject,  as  the}'  must  have  done  when  they  sent  an 
issue  on  the  same  point ;  and  therefore  I  must  ditfer  from  my  brother  Graham  on  that 
part  of  the  case. 

With  respect  to  the  rape-seed,  I  do  not  exactly  concur  with  my  brother  Graham 
in  the  reasons  which  have  satisfied  him ;  but  I  need  not  say  that  I  venture  to  differ 
from  him  upon  that  subject,  because  it  seems  to  me  that  there  is  another  conclusive 
objection  here.  The  modus  is  for  so  much  of  the  value  of  the  rape-seed  when  sold. 
But  when  is  it  to  be  sold  1  That  is  not  stated.  Suppose  it  is  not  sold.  Suppose  it 
is  kept  till  the  end  of  the  year.  How  is  the  vicar  to  know  when  the  tithe  is  to  be 
paid  1  Adding  that  circumstance  to  the  objections  stated  by  my  brother  Graham,  I 
am  of  opinion  with  him  on  that  part  of  the  case. 

With  respect  to  the  general  question,  whether  this  Court  has  a  jurisdiction  and  a 
duty  to  decide  against  moduses,  if  they  find  that  the  fact  is  not  [415]  proved  satis- 
factorily in  favour  of  a  prescription,  I  shall  only  say  a  very  few  words.  Whatever 
the  law  ought  to  be,  whatever  the  law  may  be  expected  to  be,  I  take  it  we  are  here 
bound  by  our  oaths  to  decide  according  to  the  law  as  we  find  it ;  I  have  found  it  to 
be  the  law  of  England,  as  it  now  stands,  and  I  shall  abide  by  it  until  the  legislature 
orders  the  contrary.  But  that,  as  the  law  now  stands,  a  Court  of  equity  should 
decide  upon  facts  as  well  as  upon  law,  if  they  have  sufficient  evidence  of  the  facts  to 
satisfy  their  minds,  the  experience  of  every  day  proves :  and  it  is  nothing  to  say, 
that  the  question  of  modus  is  a  question  of  fact,  because  if  it  be  a  question  of  fact,  we 
are  alike  bound  to  decide  it,  if  the  evidence  is  sufficient  to  enable  us  to  do  so.  It  is 
like  every  other  fact,  and  what  is  called  rankness  is  only  matter  of  evidence ;  if  I  see 
and  am  satisfied  that  there  is  not  sufficient  evidence  to  prove  the  fact  of  modus  alleged 
by  the  answer,  I  am  bound  to  decide  against  that  modus  as  much  as  I  am  bound  to 
decide  upon  any  fact  that  I  see  in  a  cause.  If  I  see  the  evidence  in  support  of  it 
unsatisfactory,  I  am  l)ound  to  decide  against  it.  If  I  find  a  modus  laid  inaccurately, 
I  am  also  bound  to  decide  against  it;  thus  if  I  find  a  motlus  alleged  of  a  shilling,  for 
that  which  in  the  times  to  which  we  must  refer,  according  to  all  the  knowledge  we 
have,  would  not  be  worth  more  than  a  penny,  I  am  bound  by  my  oath  to  decide  that 
that  is  a  payment  of  modern  usage  and  not  a  modus ;  therefore  on  all  these  occasions, 
as  the  law  stands,  the  Court  is  bound  to  inquire.  I  have  inquired  [416]  my.self,  as 
well  as  I  have  been  able,  in  the  course  of  this  cause,  as  I  hope  I  shall  on  every  other, 
and  I  am  perfectly  satisfied  with  the  decision  my  brother  Graham  proposes,  except 
with  respect  to  the  lamb. 

Decree  : — An  account  as  prayed, — except  as  to  the  titheable  matters,  for  which 
the  following  moduses  were  set  up,  of  -Id.  for  every  messuage  and  garth, — 2d.  for 
every  cottage  and  garth, — Id.  for  every  strip  cow, — iJ.  for  every  foal,  and  2s.  Gd.  for 
every  tenth  lamb  :  and  as  to  those  payments,  the  plaintiff'  having  declined  to  accept 
issues,  the  bill  to  be  dismissed,  with  costs. 

End  of  the  Sittings  after  Trinity  Term. 


[417]     APPENDIX. 


The  following  are  the  Cases  referred  to  in  the  cause  of  Leonard  v.  Franklin  •,  p.  264, 
on  the  question  of  the  admissibility  of  the  book  produced  from  the  registry  of  Lincoln. 

Halse  v.  Eyston.     10th  Nov.  1810. 

The  plaintift",  who  was  vicar  of  the  parish  of  Welford,  in  the  county  of  Northampton, 
claimed  all  small  tithes  by  virtue  of  some  ancient  endowment,  custom  or  usage,  and 
amongst  others,  to  all  the  tithes  within  that  part  of  the  parish  called  the  Old  Inclosure. 

■-  The  book  having  been  admitted  in  that  case  entirely  on  the  authority  of  the 
precedents,  it  was  thought  necessary  to  investigate  them,  and  it  has  been  found  that 
where  the  book  was  received,  no  objection  had  been  taken  to  it,  but  in  the  case  of 
Harwood  {Hunvard)  v.  Sims  referred  to,  it  appears  to  have  been  objected  to,  discussed, 
and  ultimately  rejected. 
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The  answer  admitted  the  \icar',s  title  to  tithe  throughout  the  parish,  except  as  to 
such  parts  as  were  covered  by  a  modus  of  171.  6s.  Sd.  set  up  for  the  lands  in  the  parish 
called  the  Old  Inclosure,  in  lieu  of  all  the  small  tithes ;  and  as  to  the  lands  forming 
what  was  called  the  New  Inclosure,  the  defendants  claimed  an  exemption  under  an 
award  under  an  Inclosure  Act  of  the  17  Geo.  III. 

[418]  The  sole  question  in  the  cause  was,  the  validity  of  the  modus  set  up,  and 
the  .Solicitor'  ficneral  contended  for  the  plaintiff,  that  the  payment  of  171.  Gs.  8d.  was 
a  comparatively  modern  composition  merely,  and  not  a  modus ;  and  amongst  other 
e^^dence  brought  forward  at  the  hearing,  in  support  of  the  plaintiH's  case,  the  trans- 
cript of  the  original  endowment  of  the  vicarage  *',  as  taken  from  the  book  in  question, 
and  which  was  read,  to  shew  that  the  payment  set  up  as  a  modus  could  not  be  so  con- 
sidered by  the  Court,  by  reason  of  its  exceeding  in  the  value  the  amount  of  the  tithes 
of  the  whole  vicarage  at  the  time  of  its  endowment,  which  was  itself  within  legal 
memory,  whereby  it  would  appear  that  the  amount  in  value  of  the  vicar's  tithes  was 
51.  6s.  8d.  which  after  deducting  what  was  reserved  to  the  Abbot  and  Convent,  was 
further  reduced  to  31.  6s.  8d.  The  Non:e  Rolls,  15  Edw.  III.  The  ecclesiastical  survey, 
36  Hen.  VIII.  valued  the  vicarage  at  101.  3s.  communibus  annis,  pensio  [419]  -lOs. 
leaving  81.  3s.  The  parliamentary  survey  m.ade  it  3.51.  —  Pope  Nicholas's  tax.ation  had 
it,  "Church  of  Welford,  101.  13s."4d.  peiision  to  the  Al)bot  of  .Suleby  21." 

For  the  plaintifi'  it  was  contended,  that  the  documentary  evidence  was  decisive 
against  the  fact  of  the  payment  being  a  modus,  and  particularly  that  of  the  book 
from  the  registry  of  Lincoln. 

The  coun.sel  for  the  defendants  *-  admitted,  that  they  could  not  dispute  the  admissi- 
bility of  the  book  as  evidence,  but  they  insisted  that  neither  that  nor  any  of  the  other 
ancient  documents  were  conclusive  against  the  parol  testimony  of  long  continued  pay- 
ment, and  therefore  pressed  for  an  issue,  because  the  vicarage  might  in  point  of  fact 
be  worth  more  than  their  valuation  according  to  the  documents. 

[In  the  course  of  the  argument,  the  Lord  Chief  Baron  observed,  that  the  great 
question  in  the  cause  was  the  eti'ect  of  the  e\idence  oflered,  as  to  whether  tithes  had 
been  rendered  in  kind  within  time  of  memory  ;  and  his  Lordship  intimated,  that  the 
phrase  "minuta;  decim;E,"  used  in  the  .ancient  document.s,  was  strongly  against  the 
existence  of  a  customary  payment;  and  Thomson,  Baron,  added,  that  where  the  value 
of  the  tithes  is  given  in  such  documents,  it  implies  a  taking  in  kind.] 

[420]  IIkhden  r.  Freem.^n  and  Otukrs.  (Extract  from  the  Decree.)  22d  Nov. 
1810. — The  book  of  extracts  of  endowments,  tempore  Archbishop  Wells,  ;illnded 
to  in  Leoiuird  v.  Franklin  (ante,  page  265),  received  in  evidence. — The  defence  of 

"'  In  an  ancient  book  of  endowments  of  vicarages  in  the  time  of  Bishop  Walls,  who 
began  to  j)reside  over  the  see  of  Lincoln  in  the  year  1209,  and  which  book  is 
remaining  in  the  registry  of  the  Lord  ISishop  of  Lincoln. 

Norhampton. 

^Velleford.  

Vicar  in  Ecca  de  Welleford  que  est  Abbis. 

X 

&  9  de  Suleby  an  9  ordin  consistit  in  toto 

Altag  dco  Eccli  cum  minutis  decinn's  que 

valet  viij   N  B  Salvis  Abbi,  &  1)  ventui  iij 

N  B  Aniuiis  do  cade  de  oneribus  nihil  est 

ordinatum. 

(A  true  Copy), 

.lohn  Fanlell,* 

Depy  Register. 

*'-  Hollist,  and  for  some  of  them ;  and  Dauiicey,  and  Winglield,  for  others. 

*  Who  was  personally  in  ■■ittcndance  to  piove  tlic  extract. 
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a  vicarage  bavin^  been  dissolved  by  a  papal  bull  and  re-annexed  to  the  rectory, 
unavailable  against  such  other  evidence  as  was  produced  in  this  cause. 

The  plaintiflF,  who  was  vicar  of  Norton,  in  the  county  of  Salop,  filed  his  bill  against 
the  defendants,  for  an  account  of  the  small  tithes  on  all  titheable  matters  arising 
within  the  ancient  inclosures  of  the  said  parish,  and  of  corn  arising  on  a  farm  called 
Sapsons  or  Sampsons,  in  Muscott,  within  the  .said  parish. 

Some  of  the  defendants,  by  their  answer,  .said,  that  they  did  not  believe  that  by 
ancient  endowment,  prescription,  or  usage,  the  vicar  for  the  time  being,  from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,  or  for  a  great  number  of  years 
last  past,  was  lawfully  entitled  to  have  and  receive  for  his  own  use,  all  small  tithes 
from  time  to  time  arising,  growing,  increasing  and  renewing,  within  the  ancient 
inclosures  of  the  said  vicarage  and  parish,  and  the  titheable  places  thereof,  and  to  the 
tithes  of  corn  arising,  growing  and  renewing  on  a  certain  farm  called  Sapson  or 
Sampson,  in  Muscott,  within  the  said  parish.  But  the  defendants  believed,  that  in 
an  ancient  book  remaining  in  the  registr}^  of  the  I^ord  Bishop  of  Lincoln,  there  was 
an  entry  respecting  the  endowment  of  the  said  vicarage  of  Norton  aforesaid,  in  nearly 
the  words  and  characters,  and  to  the  effect,  or  nearly  to  the  effect  in  the  bill  set  forth  : 
— said,  they  apprehended  that  the  said  entry  was  not,  nor  did  contain  the  endowment 
of  the  said  vicarage,  but  was  only  an  entry  of  the  purport  or  part  of  the  purport  of 
such  endowment,  and  believed  that  search  had  been  made  for  the  original  endowment 
itself,  but  that  the  same  had  not  been  found  :  that  they,  from  the  said  entry,  believed 
that  the  vicarage  of  Noiton  aforesaid  was,  in  or  before  the  year  1 209,  endowed  of  all 
the  altarage  with  the  minute  tithes  to  the  church  of  Norton  by  Daventry  aforesaid 
belonging,  and  of  the  tithes  of  Garb,  of  the  fee  of  Sapson  or  Sampson,  in  Muscott,  and 
of  the  tithes  of  [421]  Garb,  of  Ivoo,  of  Waleron,  in  Northampton  ;  and  apprehended, 
that  from  that  time  until  the  year  1451  the  vicar  of  the  said  parish  was  entitled  to 
the  tithes  of  which  he  was  endowed  as  aforesaid  ;  but  lielieved,  and  hojjed  to  be  able 
to  prove,  that  in  the  year  1451  the  said  vicarage  was,  at  the  petition  of  the  prior  and 
convent  of  the  monastery  or  priory  of  Daventry,  in  the  county  of  Northampton  (to 
whom  in  and  before  the  said  year  1209,  and  afterwards,  until  the  dissolution  of  the 
said  priory,  the  rectory  or  church  of  Norton  aforesaid  stood  and  was  appropriate,)  and 
on  the  petition  of  his  late  majesty  king  Henry  the  Vlth,  dissolved  by  the  then  Pope 
Nicholas  the  Vth,  by  his  bull,  on  account  of  the  poverty  of  the  said  priory,  and  was 
appropriated  to  the  said  priorj^ ;  and  by  which  bull  the  said  pope  ordained,  that 
whenever  the  said  church  or  vicarage  should  become  void  for  the  future,  the  said 
church  or  vicarage  should  not  be  governed  by  perpetual  vicars,  but  by  monks  of  the 
priory  or  seculai-  priests,  to  be  instituted  and  removed  at  the  will  of  the  said  prior, 
and  without  the  licence  of  the  ordinary  or  the  king,  or  to  that  effect ;  and  that  after- 
wards, and  until  the  dissolution  of  the  said  priory,  which  happened  in  or  about  the 
16th  year  of  the  reign  of  his  late  majesty  king  Hein-y  the  Vlllth,  by  means  of  a  bull 
of  the  then  pope,  namely  Pope  Clement  the  Vllth,  the  church  of  Norton  aforesaid 
was  served  by  monks  lielonging  to  the  .said  prior}',  or  other  persons  appointed  for  the 
purpose  by  the  prior  of  the  said  priory,  and  at  his  will  ;  and  defendants  insisted,  that 
by  means  of  the  said  bull  of  the  said  Pope  Nicholas  the  Vth,  the  said  vicarage  was 
dissolved  or  destroyed  as  a  pei'petual  vicarage,  and  the  said  endowment  was  deter- 
mined, and  the  tithes  with  which  the  said  vicarage  was  endowed  as  aforesaid,  were 
restored  and  re-appropriated  to  the  rectory  of  the  church  of  Norton  afoiesaid  : — 
believed  and  hoped  to  be  able  to  pro\^e  that  the  rectory  and  ad\'owson  of  the  said 
[422]  church  of  Norton,  and  various  other  possessions  of  the  said  pi-ior  and  convent, 
which  belonged  to  them  at  the  time  of  their  dissolution,  and  were  in  and  about  the 
17th  year  of  the  reign  of  his  said  late  Majesty  king  Henry  the  Eighth,  granted  and 
confirmed  to  the  college  called  King  Henry  the  Eighth's  College,  in  the  University  of 
Oxford  ;  and  that  they  after^'ards,  and  while  they  held  and  enjoyed  the  said  rectory, 
had  the  church  of  Norton  served,  and  the  duties  thereof  performed,  liy  their  own 
priests  or  cui-ites,  to  whom  they  allowed  a  pension  or  stipend  for  their  sei-vices  ;  and 
that  they  having,  in  the  37th  year  of  the  reign  of  his  .said  late  Majesty  king  Henry 
the  Eighth,  surrendered  the  said  rectorj'  and  advowson  to  his  said  Majesty,  his  heirs 
and  succes.sors,  and  the  same  being  in  the  possession  of  the  crown,  his  late  Majesty 
king  James  the  First,  in  the  6th  year  of  his  reign,  granted  the  said  rectory  and  the 
right  of  presentation  to  the  said  vicarage,  with  various  other  hereditaments,  unto 
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Francis  Phillips  and  Kiuhard  Mooie,  Esquires,  their  heirs  or  assif^iis,  from  or  under 

whom Britton,  Esquire,  in  or  about  the  12th  year  of  the  reign  of  his  said  late 

Majesty  king  James,  and  before  the  15th  year  of  the  same  reign,  became  by  grant  or 
other  lawful  conveyance  seised  in  fee  simple  of  the  said  rectory  and  advowson  or'  right 

of  presentation  : — l)eiieved,  that  althougii  the  said  Britton  was  as  aforesaid 

seised  of  or  entitled  to  the  said  advowson  or  right  of  presentation  (in  case  he  thought 
proper  to  piescnt  a  vicar),  his  said  late  Majesty  king  James  the  First,  in  the  15th  j'ear 
of  his  leign,  granted  a  pi-esentation  to  the  said  vicarage  to  William  Ward,  clerk  ;  and  the 
said  William  Ward  ha\ing,  under  an  assertion  or  claim  of  right  to  tithes  as  vicar  of  the 

said  parish,  taken  a  lamb,  the  property  of  the  said Britton,  as  tithe  due  to  him 

as  vicar,  the  said Britton  brought  an  action  of  tiover  and  conversion  against 

the  said  William  Ward,  in  his  Majesty's  Court  of  King's  Bench,  for  the  said  lamb,  and 
[423]  for  another  lamb  supposed  to  have  been  taken  by  the  said  William  Ward,  on 
the  trial  of  which  action,  a  special  verdict  was  found,  and  that  after  four  several 
arguments  in  the  said  Court,  judgment  was  in  Trinity  Term,  in  the  16th  year  of  the 

reign  of  his  said  late  Majesty  king  James,  given  for  the  said Britton,  on  the 

ground  that  the  said  vicarage  was  dissolved  by  the  said  bull  of  Pope  Nicholas  the 
Fifth,  and  although  such  judgment  was  reversed  in  the  Ex-chequer  Chambei'  on  a  writ 
of  error,  yet  that  such  reversal  was  founded  on  an  error  in  the  entry  of  the  judgment, 
and  not  on  the  point  of  law,  as  by  the  records  of  the  said  judgments,  to  which  defen- 
dants referred,  would  appear  :  *  l)elieved,  that  although  the  said  vicarage  of  Norton, 
as  a  perpetual  and  endowed  vicarage,  was  dissolved  as  aforesaid,  yet  that  after  the 
said  \\'il!iam  Ward  ceased  to  be  vicar  thereof,  different  persons  were  and  had  been 
at  difl'erent  times  presented  to  the  vicarage  of  the  said  church  of  Norton,  by  some  of 

the  descendants  or  family  of  the  said  Britton,  or  some  person  claiming  under 

him  (but  whether  rcgulai-ly,  defendants  were  not  informed) ;  and  believed,  that  plaintill' 
was  in  or  about  the  3'car  ISOO,  in  like  maimer  and  on  the  like  prinei])le,  presented  and 
instituted  to  and  inducted  into  the  said  vicarage  and  parish  chnrch  of  Norton  by 
Daventry,  but  deprived  of  its  endowment  as  aforesaid  ;  and  iiad  ever  sincfc  been  and 
under  such  presentation  vicar  of  the  said  pai'ish  ;  but  defendants  denied,  for  the  reasons 
herein  mentioned,  that  said  plaintill'  had  ever  since  [424]  been  oi'  was  well  and  lawfully 
entitled  to  have,  take  and  receive  the  small  tithes  of  all  the  tilhcable  matters  and  things 
arising,  growing,  inci'easing  and  renewing  within  the  ancient  inclosures  of  the  vicarage 
and  parish  church  of  Norton  by  Daventry  aforesaid,  or  the  titheable  places  thereof, 
or  the  tithes  of  corn  of  the  farm  called  Sapson  or  Sampson,  in  Muscott,  in  the  said 
parish  ;  but  defendants  believed  that,  notwithstanding  the  said  want  of  title  in  said 
plaintiff  and  his  predecessors,  appointed  vicars  as  aforesaid,  to  tithes  within  the  said 
parish,  they  had  been  in  the  habit  of  receiving  from  occupiers  of  some  lands  in  the 
said  parish  (but  of  no  lands  within  the  hamlet  of  Muscott)  ])ayments  for  or  in  lieu  of 
small  tithes  or  some  kinds  of  small  tithes.  The  otliei-  defendants  answered  to  nearly 
the  same  etlcct. 

Tiic  plaintill'  replied,  and  the  defendants  rejoined,  and  the  cause  was  thereby  put 
at  issue  ;  but  no  witnesses  were  examined  under  any  interrogatories  cxhibitcil  for'  that 
purpose.  The  cause  came  on  to  be  hear'd  in  the  I']xche(iuer'  Chamber  at  Weslminstei', 
on  the  Iflth  day  of  November  instant,  (1810),  when,  upon  operring  the  matter  of  the 
plaintiff's  bill  by  Mr-.  Cooke,  as  courrsel  for  the  .said  plairrtitV,  the  answers  of  the  ileferi- 
dants  by  Mr-.  Wirrthrop,  their'  courrsel,  and  upon  hearirrg  Sir-  Thomas  Plumei-,  krrt.  llis 
Majesty's  Solicitor  (ierrer-al,  on  behalf  of  the  said  plaintiff;  and  on  readirrg  arr  or'der 
made  in  this  cairse,  bcariirg  date  the  15th  day  of  November'  iirstant,  for-  leave  to  pi-ove 
exhibits  viva  voce  at  the  hearing  of  this  cause,  arrd  on  readirrg  the  followiirg  exhibits, 
to  wit,  an  arrcieiit  l)0(ik  of  eirdowments  of  vicar-ages  irr  the  tirrre  of  Hisho])  Wells,  in 
the  year-  1201),  bioirght  frorrr  the  registr-y  of  the  Bishop  of  Lirrcoirr,  by  Mr-.  Fai'dell, 
the  Bishop's  regislei-  there;  an  ollice  copy  or-  cxti'act  of  l'op(!  Nichol;is's  taxatiorr  of 
the  viiarage  of  Norton  ;  arr  ollice  copy  of  the  Nome  r-olls  as  to  the  elrurch  of  Nortorr 

"  The  Coirrt  had  at  first  hold,  that  as  the  Pope  had  at  that  time  lawful  jurisdietiorr 
irr  this  country,  the  vicar-age  was  well  dissolved  by  the  liirll  ;  but  it  appears  liy  the 
r-ccor-ds  of  the  subsequent,  pr'oceedings  which  took  plat-e  betweerr  Ihr;  sarin!  p.'ir'lies  irr 
this  Court,  luid  which  are  referred  to  irr  page  428,  llrat  War-il,  the  vicar,  iillirrralely 
succeeded  in  establishirri'  his  claim. 


512  APPENDIX  4  PRICE,  425. 

unci  Throp,  with  the  vicarage,  14th  [425]  Edw.  III.  ;  office  copy  of  the  ecclesiastical 
survey  as  to  the  rectory  and  vicarage  of  Norton  ne.xt  Daventre,  dated  26th  Hen.  VIII. ; 
an  office  copy  of  the  taxation  of  the  ^•icarage  of  Norton  next  Daventre,  from  the  book 
in  the  First  Fruits  office  ;  an  office  copy  of  an  enrolment  of  indenture  of  bargain  and 
sale,  8th  James  I.,  Phillips  and  Moore  to  Knightley  ;  an  office  copy  of  institution  act 
of  William  Ward,  clerk,  to  the  perpetual  vicarage  of  Norton  next  Daventre,  dated 
9th  October  1615;  an  office  copy  of  institution  of  Joseph  Barnard,  clerk,  to  same 
vicarage,  11th  November  1642  ;  office  copies  of  several  orders  and  decrees  made  in  this 
court  in  certain  causes  and  proceedings  between  William  Ward,  clerk,  vicar  of  Norton, 
and  Nicholas  Bretton  and  others,  defendants,  bearing  date  respectively  1 0th  November, 
in  the  1.5th  year  of  king  James;  30th  January,  in  the  18th;  1.3th  February,  in  the 
19th;  nth  May,  in  the'  19th;  11th  February,  in  the  20th;  2oth  January,  in  the 
21st;  the  30th  November,  and  the  11th  Februaiy  in  the  22d  years  of  the  same  king; 
the  6th  day  of  July,  in  the  1st  year  of  king  Charles  I.  ;  the  la-st  day  of  January,  in 
the  same  year  ;  the  22d  day  of  Januaiy,  in  the  6th  ;  the  10th  day  of  February,  in 
the  7th  ;  the  18th  November  in  the  10th  ;  the  17th  April,  in  the  llth  ;  the  5th  day 
of  June,  the  30th  June,  the  9th  February-,  and  the  19th  November,  in  the  17th  years 
of  the  same  king  ;  the  official  copies  of  four  tei'riers  brought  from  the  Registrar's  office 
at  Peterborough,  dated  respectively  19th  July  1723,  12th  August  1726,  21st  October 
1749,  and  19th  July  1758  ;  an  act  of  parliament,  passed  in  1755,  touching  the  inclosure 
of  Noi-ton  ;  office  copies  of  an  issue  and  record  in  the  court  of  Common  Pleas  at 
Westminster,  between  Nicholas  Breton,  Esq.  plaintiff,  and  William  Waid,  clerk,  defen- 
dant ;  office  copy  of  the  parliamentary  suivey  in  the  Archbishop's  library  at  Lambeth, 
22d  Jan.  1655;  office  copy  decree  in  this  Court,  in  a  cause  wherein  liichard  Bowles, 
clerk,  vicar  of  Norton,  bear-[426]ing  date  the  25th  day  of  Nov.  21st  Charles  II. ; 
and  an  agreement  signed  by  the  solicitors  in  this  cause  as  to  certain  admissions,  which  >ij 
were  as  follows  : 

"  That  the  plaintitf  might  be  at  liberty  to  produce  the  office  copy  of  entry  from       t 
an  ancient  book  tempore  Bishop  Wells,  who  presided  in   1209,  from  the  Bishop  of 
Lincoln's  registry,  purporting  to  be  an  entiy  of  an  endowment  of  the  vicarage  of 
Norton,  but  subject  to  the  same  objections  that  the  defendants  would  be  entitled  to 
make  to  the  oiiginal  book  if  actually  produced  : 

"  That  the  plaintiff  was  duly  instituted  and  inducted  into  the  vicarage  of  Norton, 
in  question  in  this  cause,  so  as  that  the  defendants  are  not  to  be  precluded  by  such 
admission  from  controverting  whether  Norton  is  a  vicarage  or  not,  or  if  a  vicarage, 
whether  it  is  now  endowed  (if  endowed  at  all)  with  any  of  the  tithes  demanded  by 
the  bill,  and  that  notices  to  set  out  tithe  were  given  to  defendants  in  due  time  before 
filing  bill : 

"  That  the  plaintift'  might  be  at  liberty  to  read  in  evidence  the  printed  copy  of  the 
Norton  Inclosure  Act,  of  the  28th  George  II.  and  also  office  copies  of  the  several 
institutions  and  presentments  from  the  Register  of  Peterboi-ough  of  the  vicars  of 
Norton,  namely  the  presentments  of  Mr.  Joseph  Bernard  in  1642;  of  Mr.  Samuel 
Withers  in  1690;  of  Mr.  Thomas  Henchman  in  1701;  of  Mr.  Benjamin  Francis  in 
1706;  of  Mr.  Thomas  Duncombe  in  1729:  of  Mr.  Thomas  Phil.  Shepperd,  in  1746; 
and  of  Mr.  Thomas  Phil.  Shepperd,  in  1754  ;  or  any  other  office  copies  of  presentations 
or  institutions  to  the  said  vicarage,  subject  to  the  like  reservations  as  before,  whether 
Norton  is  a  vicarage  endowed  or  not ;  and  also  office  copies  of  the  terriers  of  Norton, 
made  in  the  years  1723,  1626,  1749,  1758,  and  1801,  subject  to  all  legal  exceptions 
that  might  be  made  to  the  original  terriers  if  produced  : 

[427]  "  That  the  lands  in  defendants  occupation  are  in  the  hamlet  of  Muscote,  in 
the  parish  of  Norton,  and  no  part  in  the  hamlet  of  Thrupp  ;  " 

And  that  no  tithes  in  kind  for  lands  in  the  hamlet  of  Muscote,  have  been  rendered 
to  the  vicar  of  Norton,  in  the  memory  of  any  person  now  living. 

The  further  hearing  of  the  cause  was  adjourned  until  this  day  (22d  Nov.  1810), 
when,  upon  hearing,  Dauncey  and  Cooke,  for  the  plaintiti',  Hollist,  Leach  and  Winthrop, 
for  the  defendants,  and  His  Majesty's  Solicitor  General  for  the  plaintitf,  in  reply,  it 
was  ordered,  that  it  be  referred  to  the  Deputy  Remembrancer,  to  take  an  account  of 
what  was  due  to  the  plaintiff  from  the  defendants  respectivelj',  for  and  in  respect  of 
the  several  titheable  matters  and  things  since  Michaelmas  1803,  on  that  part  of  their 
farms  .and  lands  in  the  pleadings  of  the  cause  mentioned,  denominated  the  new 
inclosures  ;  and  that  what  should  be  found  due  from  the  said  defendants  in  respect 
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thereof  be  answered  and  paid  by  the  said  defendants  respectively  to  the  said  plaintili', 
—concluding  with  the  usual  directions 

Harward,  Clerk,  v.  Sims.  1810. — The  book  known  bv  the  name  of  Archbishop 
Wells's  l>ook  of  endowments  rejected  as  evidence  at  Nisi  Prius  ;  the  Lord  Chief 
Baron  (Thomson)  and  Mr.  ISaron  Wood  having  expressed  considerable  doubt  of 
its  admissibility,  on  the  hearing  of  the  cause  in  the  Exchequer,  their  Lordships 
treating  it  as  a  mere  private  memorandum,  wanting  authenticity  and  oiiginality. 

The  plaintiff,  (vicar  of  Marston,  Oxon,)  filed  this  bill  for  an  account  of  small  tithes 
and  agistment. 

The  defendants,  denying  the  plaintiffs  title,  set  up  a  modus  of  6d.  an  acre,  payable 
in  lieu  of  all  small  tithes. 

The  money  payment  was  established  in  evidence  by  the  parol  testimony. 

[428]  In  answer  to  that  evidence,  the  following  extract  from  the  book  which  was 
the  subject  of  discussion  in  Leonard  v.  Fmnklin,  and  which  was  called  an  ancient  book 
of  endowments  in  the  time  of  Bishop  Wells,  who  began  to  preside  over  the  see  of 
liincoln  in  the  year  r209. 

"  Oxon— Merston— Vicar  in  Eccm  de  Merston  que  est  dcor  prioris  &  convent-'  s5e. 
Tretheswide  auct.  concil.  ordinat.  consistit  in  omnibus  obventionibus  alUiris  cum 
minutis  decimis  totius  parochie  &  in  decimis  bladi  &  feni  provincentil),")  de  una  virgata 
terre  in  eadem  villa  .scil'  quani  Osbert*-'  fili'  Herwardi  tenet  Hebit  etiam  vicari^  domos 
it  Cuiiam  in  quiljus  Capetlanus  manere  solebat  &  valet  vicar  v.  mar.  &  total.  Ecc  xviii 
mar  :  &  sciere  expressum  fuisse  in  ordinatione  istar  triu  vicariar  &  vicarie  de  Frethe- 
well  qd  sub  nomine  minular  decimar  non  continent  decime  feni  seu  raolendinor." 

And  it  was  contended,  that  as  that  document  was  evidence  that  the  value  of  the 
vicarage  was,  .since  time  of  legal  memory,  only  five  marks,  and  the  whole  church  only 
eighteen,  there  could  not  have  then  existed  a  modus,  for  according  to  the  extent  of 
the  parish,  6d.  an  acre  would  amount  to  more  than  double  the  value  of  the  church. 

Leach,  for  the  plaintiff. 

The  Solicitor  (lend'al,  Daunccy,  and  Wingtield,  for  the  defendants,  objected  to  the 
entry  read  from  the  book,  and  contended  that  it  was  not  evidence. 

The  Court  directed  an  issue  on  the  strength  of  the  evidence  of  the  money  payment ; 
and  in  delivering  judgment,  the  Lord  Chief  Baron  (Thomson),  adverting  to  the  book 
in  (jUKStion,  observed — 

[429]  That  it  was  clear  from  the  parol  evidence  that  an  issue  nuist  go  ;  that  the 
(id.  had  been  pi-oved  to  have  been  always  paid  ;  that  all  that  remained,  therefore,  was 
the  effect  of  the  entry  in  this  book,  or  the  valuation.  On  that  evidence  his  Lordship 
observed,  that  there  was  no  proof  who  made  it ;  that  it  was  a  bare  nieniorandnm 
posterior  to  the  endowment,  and  therefore  had  not  the  weight  ascribed  to  it  in 
argument. 

His  Lordship  added,  that  it  was  common  in  those  days  to  undervalue  the  several 
vicarages,  which  was  material  to  allect  its  authenticity  as  evidence  of  the  value,  and 
that  therefore,  on  the  whole,  the  paynuMit  ought  to  go  to  a  jury. 

Mr.  Baron  Wood  a])poais  to  have  .said,  that  it  was  his  wish  also  to  ex|)ress  a  doubt, 
whether  the  entry  was  evidence  at  all.  And  his  Lordship  said,  that  if  an  issue  were 
tried,  that  question  might  be  decided  by  means  of  a  bill  of  exceptions. 

An  issue  was  directed,  and  it  went  down  for  trial  at  the  sunmier  assizes,  1811,  for 
the  county  of  (Jxford,  l)cfore  Mr.  .Justice  Lc  Blanc  and  a  special  jury,  when  the  same 
book  was  offered  in  evidence  liy  the  counsel  for  the  plaintili',  to  prove  the  value  of  the 
vicarage  since  the  time  of  legal  memory,  and  to  shew  that  so  largo  a  payment  for  the 
small  tithes,  as  compared  with  the  value  of  the  vicarage  at  that  time,  could  not  be  a 
modus,  when 

Le  Blanc,  Justice,  refused  to  receive  it,  observing,  that  no  collection  or  history 
compiled  by  any  individual  could  be  admitted  :  but  tlia',  ])erhaps,  if  it  were  shewn  to 
be  an  otiicial  document  it  might  be  reccivcfl. 

Mr.  Hewlett  was  then  called,  who  stated  that  the  book  was  of  the  h;inil-wi-itiiig 
of  the  time  of  King  John  ;  that  it  contained  entries  of  endowments  ;  that  the  [430] 
collection  was  the  act  of  the  ordinary,  but  that  it  was  not  a  ju(h'cial  act,  Imt  an 
historical  collection  of  matters  of  ecclesiastical  concern  ;  and  that  the  book  was  known 
by  the  name  of  Archbishop  Wells's  Endowments. 

Ex.  Div.  II.— 17 
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Oil  tbat  testimony,  Jervis  and  Taunton,  for  the  plaintif}",  contended  tliat  the  book 
ought  to  be  received,  coming  as  it  did  from  the  proper'  custod}',  being  produced  by 
Mr.  Fardell,  the  register  of  the  dioc&se  of  Lincoln,  from  the  registry  where  it  was 
deposited  among  the  muniments  of  the  diocese :  and  that  it  was  entitled  to  equal 
consideiation  with  the  survey  of  a  religious  house  ;   but 

Le  Blanc,  .lustice,  still  refused  to  admit  it,  saying,  that  the  entry  was  not  shewn 
to  have  been  contemporaneous  with  the  endowment,  or  even  to  have  been  original ; 
tbat  it  was  not  equivalent  to  a  survey,  which  was  an  original  and  public  document 
taken  by  authority,  whereas  the  book  in  question  was  not  proved  to  have  been  com- 
piled under  the  sanction  of  any  authority,  but  was  merely  a  collection  of  memoranda, 
made  by  some  one  who  was  not  known,  and  therefore  came  within  the  rule,  that  a 
memorandum  made  by  a  private  person  could  not  be  received  in  evidence. 

Extract  of  One  of  the  Latest  Leases  of  Sutton   Holwood,  Referred  to  in 

Leathes  v.  Newitl,  p.  355. 

Indenture  of  demi.se,  dated  14th  June,  48  Geo.  III.  between  the  dean  and  chapter 
of  Ely  and  ^^■illiam  Charter,  for  a  term  of  twenty-one  years,  rent  301. 

Covenant,  that  Charter,  his  executors,  &c.  would  "  yearly  and  every  j'ear  during 
the  said  term,  pay  the  tenth  of  all  the  profits  that  shall  grow,  arise  or  increase  in,  by, 
or  throughout  the  said  demised  premises,  to  the  vicar  of  Sutton  aforesaid,  for  the 
time  being." 

[431]     Extracts  of  One  of  the  Leases  of  Middlemoor,  Referred  to  in 

Leathes  v.  Neivitt,  p.  355. 

Indenture  of  Lease,  (•24th  Nov.  4!  Geo.  III.)  between  the  Dean  and  Chapter  of  Ely 
and  their  lessees,  of  all  that  their  severd  pasture  commonly  called  Middlemoor,  lying 
and  being  within  the  parish  and  bounds  of  Sutton  aforesaid,  with  all  the  profits  and 
commodities  thereunto  belonging  or  appertaining,  in  as  large  and  ample  a  manner  as 
any  of  the  inhabitants  of  Sutton  aforesaid,  or  certain  inhabitants  of  Blunhsham  and 
Earith,  or  the  right  honourable  Lord  North,  or  any  other  person  or  persons  have  had, 
held,  used  or  occupied  the  same  as  the  tenant  or  tenants  of  the  said  I  )ean  and  Chapter 
or  their  predecessors,  excepting  and  alwavs  reserving  out  of  this  present  demise,  all 
those  parts  or  parcels  of  the  said  pasture  gi-ounds,  called  Middlemoor,  late  employed 
by  the  undertakers  about  the  draining  of  the  lands  there,  containing  fifty  acres  or 
thereabouts,  to  the  said  Dean  and  Chapter  and  there  successors,  and  also  one  fishing 
called  the  Deep,  and  also  ten  nienmaths  called  the  Reedy  Holmes,  and  all  and  singular 
the  profits  and  commodities  thereunto  belonging,  or  in  otherwise  appertaining. 

Covenant — that  they  the  said  lessees,  their  executors  administrators  and  assigns, 
and  every  of  them,  shall  and  will,  during  the  continuance  of  thi.s  demise,  permit  and 
sufi'er  the  vicar  of  Sutton  for  the  time  being  and  his  successors,  quietly  and  peaceably 
to  have  hold  and  enjoy  a  piece  of  ground  called  the  Harp  and  Gatestead  in  Sutton 
aforesaid,  from  every  feast  of  the  Annunciation  of  the  Virgin  Mary  in  every  j^ear 
during  the  same  term,  until  the  first  day  of  August  then  next  following,  called  Lammas 
Day,  together  with  the  crop  thereof  coming  [432]  and  giowing :  and  also  shall  and 
will  from  time  to  time  and  at  all  times  hereafter  from  the  date  of  these  presents,  during 
the  continuance  of  this  demise,  permit  and  sufi'er  the  vicar  of  Sutton  aforesaid  for  the 
time  being  and  his  successors,  yearly  and  every  year  peaceably  and  quietly  to  have 
hold  and  enjoy  his  part  belonging  to  the  vicarage-house,  together  with  the  tithe  of 
grass  and  fodder  3'early  growing,  renewing  and  coming  upon  the  said  pasture  called 
Middlemoor,  and  all  other  commodities,  profits  and  advantages  belonging  to  the 
vicar.'ige  of  Sutton  aforesaid,  without  asking,  demanding  or  receiving  of  the  .said  vicar 
for  the  time  being  or  his  successors  any  sum  or  sums  of  money,  either  towards  the 
charge  of  the  fine  paid  to  the  said  Dean  and  Chapter  or  their  successors  for  the  renew- 
ing of  the  lease  of  the  said  demised  premises,  or  the  rent  by  these  presents  reserved 
to  be  paid  to  the  said  Dean  and  Chapter  and  their  successors.  But  if  it  shall  happen 
by  the  consent  of  the  lessees  and  the  inhabitants  of  Sutton  aforesaid,  or  the  greatest 
part  of  them,  that  the  said  pasture  called  Mid<llemoor,  shall  be  fed  with  cattle  before 
Lammas  Day,  in  any  of  the  said  years,  that  then  the  said  lessees  and  inhabitants,  their 
executors  .idministratoi-s  and  assigns,  shall  pay  every  year,  when  the  same  is  so  fed, 
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unto  the  vifiir  of  Snttoii  aforesaid  for  the  time  beiiiLt,  the  sum  of  six'tceu  pounds  of 
lawful  money  of  (^reat  Britain,  at  or  upon  tlie  first  day  of  August  in  every  of  the  said 
yeai's,  iti  lieu  of  the  tithe  of  the  said  pasture  called  Middlemoor. 

[433]  The  Passages  of  the  Agreement  and  Decree  upon  which  the  main  point 
in  the  Cause  of  Loathes  v.  Neivitt  turned,  are  set  out  verbatim  in  the  followini; 
extract, 

After  reciting  that  theretofore  (SOth  January  1622),  Henry  Caesar,  D.I),  Dean  of 
the  cathedral  church  of  Ely,  and  the  chapter  of  the  same  church,  "  lords  of  the  manors 
or  lordships  of  Sutton  and  Mepall,  within,  &c,"  complainants  exhibited  their  bill  of 
complaint  in  Chancery  against  Sir  Miles  Sandys,  knt,  and  bart.  and  a  great  number 
of  other  persons,  concluding  with  Kichard  Wigmore,  clerk,  and  Wm.  Barwell,  clerk, 
defendants,  "  being  all  tenants  or  commonei's  in  the  said  manors,  or  one  of  them, — 
That  whereas  within  the  said  manors  or  lordships  there  were  large  and  spacious 
commons,  being  fenny  and  marsh  grounds,  wherein  all  the  tenants  of  both  the  said 
manors  which  inhabited  in  anv  of  the  ancient  commonable  houses  or  tenements  in 
either  of  the  said  manors,  have  always,  time  out  of  mind,  both  for  themselves  an<l 
their  farmers,  had  common  of  pastiu'c  for  all  their  cattle,  levant  and  couchant,  in  and 
upon,"  &c.  "at  all  times  of  the  year,  which  said  common,  fenny  and  marsh  grounds, 
by  reason  of  such  promiscuous  feeding  of  them  in  common,  had  theretofore  yielded 
unto  the  said  tenants  little  or  no  profit  at  all ;"  for  that  amongst  so  great  a  multitude 
of  commoners,  there  could  be  no  consent  in  opitu'on  to  one  and  the  same  kind  of 
husljandry,  by  reason  whei'eof  it  had  been  rather  the  cause  of  rotting  and  starving, 
than  feeding  and  fatting  the  cattle  depastured  there ;  wherefore,  for  the  benefit  of 
each  of  them,  and  the  commonwealth  in  general,  l)y  rearing  and  feeding  great  number.s 
of  cattle,  "the  truth  of  all  which  manifestly  apjjearing  to  the  ablest  and  discreetest  of 
the  said  complainants,  tenants  within  the  ,said  manor,  as  namely,  the  said  Sir  Miles 
Sandys,"  (a]id  some  others  of  those  Ijeforc  named,  omitting  very  [434]  many  of  them 
anfl  the  vicars),  these  the  said  last-mentioned  tenants,  upon  due  consideration,  ifec.  and 
knowing  that  there  could  be  no  division  of  common,  iVic,  without  the  consent  of  the 
complainants,  earnestly  entreating  their  assent,  therefore,  and  the  lietter  to  induce 
them,  voluntarily  oH'ered  that  a  competent  part  of  the  said  common,  fenny  or  marsh 
ground  should,  with  their  willing  consent,  l)e  allotted  unto  them  the  said  complainants, 
in  respect  of  the  benefit  which  they  as  lords  might,  by  way  of  agistment  or  appi'ove- 
ment,  otherwise  i-aisc  out  of  the  same,  wdiich  then  by  that  intended  division  the  .said 
complain.-uits  woie  to  lose  : — that  thereupon  articles  of  agreement  were  made  and  set 
down  in  wiiting,  on  the  28th  Sept,  then  last,  between  the  said  complainants  and  the 
last-named  peisons,  their  tenants,  for  and  on  behalf,  as  well  of  themselves  as  of  all 
othci-  the  fieeiiolders,  copyholders  and  farmer's  within  the  said  manor: — 1st,  That 
com])lainants  and  their'  successors,  in  lieu  of  all  such  improvements  as  they  might 
challi'irge  to  make  in  the  said  fenny  arifl  common  ground  withirr  the  .said  manors, 
should  have  arrd  r'ctaiir  always  after'wards  to  thenr  arrtl  their  srreccssor-s  irr  sever-alty, 
all  that  fenny  gr'oirird  in  Suttoir  aforesaid,  commorrly  called  Little  Hollwood  Ferr,  and 
all  the  commons  within  the  said  marrors,  to  be  fr'om  thenceforth  utterly  excluded,  iV;e. 
as  to  that  fen  ;  and  in  consider'ation  thereof,  that  the  eomplairrairts  should  be  excluded 
and  dcljarred  fr'om  all  bcrrefit  .'urd  commodity  whatsoever  to  be  r-aised  irr,  rrjjorr  arrd 
orrt  of  all  or'  arry  of  the  r'csidue  of  the  said  comrrrorr  or-  ferr  gr-orrnd  within  either  of  the 
s.'iid  riiarror's  ;  all  which  residue,  except  Mepall  (Jail  Ferr,  was  to  be  divided  arrd  uscrl 
as  follows  ;  to  be  laid  orrt  and  allotted  to  e\'er'y  marror'-houso,  freehold  arrd  copyhokl, 
arrd  farm-hoirsc,  14  aci'es  apiece,  liy  statrrte  measur'c,  of  the  best  common  ferr  gr-orrrrd 
within  the  said  marrors  res])cctively  ;  to  every  other'  dwelling-house,  two  acr'cs  only, 
to  be  held  arrd  occupied  for  ever',  ami  rrot  to  be  [435]  severed  or  alicrreil  from  the  said 
houses  ;  to  every  two  acr'cs  of  uplarrd  or' arable  grourrd,  one  aci'c  of  low  or  ferr  grourrd, 
by  the  18  feet  pole,  to  be  held  therewith  irr  sever-alty  for  ever;  and  the  residue  to  bo 
set  oirt  for  the  relief  of  the  poor :  Proviso,  that  ever-y  allotmerrt  shoirld  be  set  out  of 
the  common  next  adjoirrirrg  the  said  several  marror'-hoirscs  arr'l  demesrre  larrds  respec- 
tively. No  tirre  to  Ire  afterwar'ds  paid,  orr  the  adniissiorr  of  arry  copyholder  withirr 
either  of  the  said  marrors,  for  or  irr  respect  of  arry  of  the  s.dd  allotnrerrts  ;  that  arry 
owrrer-  or  f.u'mcr  of  groirrrds  lyirrg  irr  Suttorr  Mcdlarrds  or  Mepall  Frrrre  Ferr,  which 
foirirally  had  Ijucrr  several,  from  the  Arrrurnciatiorr  irr  every  year-  rrrrtil  Larrrmas  D;iy 
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only,  might  at  any  time  thereafter,  inclose  so  much  thereof,  as  should  please  such 
ownei's  or  farmers,  to  hold  in  severalty  all  the  year,  (leaving  sufficient  ways,  &c.  for 
others  to  pass  to  their  grounds) ;  and  that  the  rest  should  be  fed  in  common  by  the 
owners  of  those  grounds  only,  not  so  inclosed,  after  the  proportion  of  one  horse  for 
every  two  menmaths,  or  three  bullocks  for  every  four. 

They  then  agreed  that  the  said  articles  of  agreement  should  be  ratified  by  decree 
of  the  Court  of  Chancery  :  and  for  that  purpose,  many  of  the  defendants  put  in  their 
answers  confessing  the  complaint,  &c.,  &c.  (in  the  words  of  the  agreement)  praying 
a  decree  accordingly ;  and  that  a  commissioner  might  be  authorized  to  make  the 
allotments. 

The  defendant,  Richard  Wigmore,  (the  then  vicar)  answered  separately.  He 
admitted  the  complainants  to  be  lords  of  the  said  manors  and  lordships  of  Sutton, 
whereof  he  (Wigmore)  was  then  incumbent  vicar,  and  of  Mepall  aforesaid;  and  the 
defendant,  Wigmore,  (admitting  the  recitals  of  the  bill)  further  said,  that  he  was 
content,  and  agreed  to  the  said  division,  "  .so  that  he  the  said  defendant  might  have, 
for  his  part,  allotted  unto  him  and  the  succeeding  vicars  for  the  time  [436]  being, 
20  acres  by  the  IS  feet  pole  between  ditches,  Ij'ing  ne.xt  unto  one  fen  called  South 
Medlands,  for  and  in  lieu  of  his  and  their  right  of  commonage  in  the  said  common, 
and  20  acres,  by  the  like  measure,  lying  in  South  Fen,  called  Beeston,  lying  next  unto 
one  fen  called  Wentworth  Fen,  in  consideration  that  he  the  said  defendant  nor  the 
succeeding  vicars  should  thereafter  demand,  in  right  of  his  and  their  said  vicarage, 
any  tithes  out  of  any  of  the  said  commons,  after  they  should  be  divided  and  allotted 
as  aforesaid,  except  the  tithe  of  milch  kine,  calves,  foals,  sheep,  pigs,  geese  and  such 
like,  and  except  the  tithe  of  one  fen  called  Little  Hollwood."  He  then  joined  in 
praying  the  decree  for  an  allotment. 

Therefore,  in  Easter  Term,  21st  James  I.  the  Bishop  of  Lincoln,  Lord  Keeper, 
ordered  and  decreed  that  the  said  agreement  should  be  ratified  and  confirmed  by 
decree  of  the  Court,  and  that  a  commissioner  should  be  awarded,  as  prayed,  to  make 
the  required  allotments  ;  and  decreeing  the  prayer  of  the  vicar  in  the  same  terms. 

The  commission  being  returned,  amongst  other  allotments  was  the  following : 
Mepall  ancient  houses  shall  have  Widden  Fen  for  four  score  acres,  and  the  rest  of 
their  lots  in  North  Fen,  at  Aliuseburge  and  Sotogo,  along  towards  Chatteris  division, 
their  ancient  houses  to  be  served  first,  and  next  unto  them  that  have  allotment  of 
eight  acres  ;  and  further,  that  the  parson  shall  have  sixteen  acres  in  lieu  of  his  tithes 
in  Mepall,  in  like  manner  as  it  is  in  the  decree  for  tithe  for  the  vicar  of  .Sutton  ;  and 
the  same  sixteen  acres  to  be  in  two  parts,  all  next  to  the  lots  which  he  h.as  to  his 
paisonage-house. 
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[1]    IxEPORTs  OF  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Ex'ciiequer  Chamisek,  Mk.'haelma.s  Term,  .58  Geo.  III. 

James  r.  Fkanx'IS.  Friday,  7th  November  1817. — The  defendant  was  held  to  bail 
on  an  action  for  2.51.  He  pleaded  in  abatement  as  to  121.  10s.  and  the  general 
issue  as  to  the  remainder. — Verdict  for  the  plaintiff  for  the  latter  sum. — On 
motion  for  costs  under  the  43  Geo.  III.  c.  4G,  suppoited  by  atlidavit,  th.at  the 
defendant  believed  the  plaintiff  had  sued  out  bailable  process  for  the  purpose  of 
extorting  from  him  the  whole  sum, — held  not  a  case  of  malicious  ari'est  within 
the  statute. 

Jones,  D.  F.  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  be 
allowed  his  costs  under  the  43  Geo.  III.  c.  46,  s.  3,  and  that  in  the  mean  time  pro- 
ceedings might  be  stayed,  on  ,an  affidavit,  stating  that  the  defendant  was  arrested  for 
the  sum  of  251.  ;  that  being  advised  l>y  his  solicitor,  that  he  had  a  good  defence  to  the 
action,  he  pleaded  the  general  i.ssue,  except  as  to  121.  10s.  part  thereof,  and  as  to  that 
he  pleaded  in  abatement,  that  if  the  dcl)t  were  due,  it  was  contracted  jointly  with 
another  person,  and  not  [2]  by  defendant  alone  ;  that  on  the  trial,  the  plaintill' 
recovered  a  verdict  for  121.  10s.  only  ;  that  the  ground  of  in's  defence  was,  that  several 
pieces  of  timber,  charged  to  him  at  131.  19s.  6d.  ncvci'  had  been  sold  to,  or  delivered 
to  him,  and  that  for  the  lot  of  timber  whicii  was  delivered,  the  defendant  ought 
to  have  been  sued  jointly  with  his  said  partner;  and  that  he  l)elieved  the  plaintitl' 
had  sued  out  bailable  process  to  e.xtort  from  the  defendant  the  whole  of  such 
demand. 

It  was  submitted,  th.-it  the  facts  as  detailed  in  the  affidavit  supported  the  pi'cscnt 
ap|)lication,  on  the  groinid  of  the  arrest  having  been  vexatious. 

I5iit  the  Court  were  of  opinion  that  the  circumstances  did  not  amount  to  a  case  of 
malice  within  the  provision  of  the  statute:  and  therefore  the  motion  was 

Kefu.sed. 

Waison  i'.  Kd.mimis.  l''riday,  7th  November  1817. — A  Commissioner  appointed  by 
tlic  4  &  5  Wm.  and  Mary,  is  not  bound  by  the  letter  of  that  act  to  take  no  more 
than  2s.  for  taking  bail,  if  ho  have  been  put  to  c.xpenee  by  travelling,  or  has 
taken  e.xtraordinary  trouble  at  the  instjince  of  the  parties,  to  elVoct  the  taking  of 
the  recognizance,  or  where  there  are  other  circumstances  in  the  case  wiiich  all'ord 
reasonalile  ground  for  a  further  charge.  —  .\nd  where  more  had  been  received  by 
him  by  the  voluntary  pa3"meiit  of  the  bail,  a  rule  obt.ained,  calling  on  him  to  shew 
cause  why  he  should  not  refund  the  extra  money,  dischargeil  with  Costs. — In 
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cases  where  such  an  a])plication  would  be  entertained,  it  must  be  made  by  the 
party  who  has  paid  the  money. 

Jones,  D.  F.  now  shewed  cause  against  a  rule  obtained  by  Sir  Wm.  Owen,  calling 
on  the  Commissioner,  who  took  the  recognizance  of  bail  in  this  cause,  to  refund  the 
sum  of  8s.  part  of  10s.  [3]  paid  to  him  for  taking  such  recognizance,  with  the  costs 
of  this  rule. 

It  was  moved,  on  the  4  &  5  Wm.  &  Mary,  c.  14,  s.  4,  which  enacts,  that  for  the 
taking  of  such  recognizances,  the  person  empowered  to  do  so  "  shall  receive  only  the 
sum  of  2s.  and  no  more." 

The  cause  shewn  was,  first,  that  the  money  had  not  l)een  paid  by  the  defendant, 
but  by  his  bail  ;  for  which  the  case  of  A^unn  v.  Powell  (1  Sm.  Kep.  13)  was  cited, 
where  it  was  held,  that  money  deposited  by  bail,  or  any  other  person,  in  the  name 
of  a  defendant,  mu.st  be  paid  to  the  person  so  depositing  it :  and,  secondly,  that  the 
payment  was  voluntary. 

It  appeared  by  the  affidavit  of  the  Commissioner,  filed  in  opposition  to  the  motion, 
that  when  the  bail  called  at  his  house  in  Birmingham,  to  procure  their  recognizance 
to  be  taken,  he  was  from  home,  at  a  distance  of  nine  miles,  and  on  being  sent  for 
specially,  he  returned  on  purpose,  the  bail  having  waited  three  or  four  hours  for  his 
return  ;  that  when  he  had  taken  the  acknowledgment  of  recognizances,  one  of  the  bail 
addressing  him  said,  your  charge  is  a  guinea,  and  asked  him  to  take  a  pound,  as  there 
were  two,  and  the  case  was  a  hard  one,  which  he  consented  to  do. 

Under  such  circumstances,  the  Court  (observ-[4]-ing  that  they  considered  this  a 
harsh  application)  said,  that  if  there  had  been  nothing  else  in  the  case  than  the  mere 
demand  of  10s.  for  taking  the  recognizance,  there  might  have  been  some  ground  for 
the  motion  :  that  they  should  always  hold  it  a  duty  to  intei-fere  in  cases  where  attempts 
at  extortion  should  be  shewn  ;  whereas,  on  the  other  hand,  they  would  protect  persons 
holding  offices,  from  being  harassed  by  groundless  applications  against  them,  as  they 
held  the  present  to  be,  where  it  was  plain  that  extraordinar}'  trouble  had  been  taken 
by  the  Commissioner  to  serve  the  defendant.  They  observed  also,  that  the  applica- 
tion, if  there  had  been  any  foundation  for  it,  should  have  been  made  by  the  bail,  by 
whom  the  money  had  been  paid. 

Per  Curiam.     Kule  discharged,  with  costs. 

[5]  In  the  Matter  of  Insupers  set  upon  John  Bromley  and  William 
Baylie.s,  joint  Collectors  of  Taxes  for  the  Parish  of  Welford.  Friday,  14th 
November  1817. — A  joint  collector  of  taxes  is  liable  for  any  deficiency  in  the 
collection  for  the  year,  in  the  amount  received  by  his  coadjutor,  although  he  has 
not  himself  collected  duiing  the  time,  and  although  his  appointment  may  not 
have  been  quite  formal,  if  he  has  in  any  manner  acknowledged  his  appointment, 
or  acted  or  received  a  share  of  the  poundage  at  any  time. — And  the  Court  will 
set  insuper  on  him,  although  a  re-assessment  have  been  made  on  the  parish,  and 
the  amount  of  the  deficiency  collected,  and  paid  over  to  the  receiver-general. — 
And  if  he  should  have  procured  a  rule  to  be  made  absolute  for  discharging  a 
former  insuper,  and  for  the  restoration  of  the  money  levied  under  it  by  distringas, 
without  having  served  the  order  nisi  on  the  parish,  the  Court  discharging  such  a 
rule,  will  do  so,  with  costs. 

AVilliam  Baylies  had  obtained  an  order  in  Michaelmas  Term,  1814,  which  was 
afterwards  made  absolute  (as  far  as  I'egarded  him)  that  the  Attorney-General  should 
shew  cause,  in  a  week  after  service  of  the  said  order  on  the  solicitors  foi'  the  affairs  of 
taxes,  why  the  insupers  in  the  said  order  mentioned  should  not  be  discharged,  so  far 
as  regarded  the  said  William  Baylies,  and  all  process  thereon  stayed  ;  and  why  the 
sum  of  51.  5s.  3d.  and  1101.  lis.  Id.  paid  by  the  said  William  Baylies  into  the  hands 
of  the  then  sherift'  of  Gloucester,  should  not  be  returned  to  him  by  the  said  sherifi'. 
A  copy  of  the  order  was  directed  to  be  served  on  the  clerk  to  the  Commissioners  of 
taxes,  acting  for  the  division  whei'e  the  said  parish  of  Welford  is  situate. 

Jervis  moved,  last  Trinity  Term,  on  behalf  of  the  inhabitants  of  the  parish  of 
Welford,  that  that  order  should  now  be  discharged.  That  motion  was  founded  on 
affidavits,  stating  that  though  the  order  of  1814  was  served  on  the  clerk  to  the 
Commissioners  of  the  district  in  which  Welford  is  situate,  and  upon  the  solicitors  for 
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the  uttairs  of  taxes ;  yet  neither  of  them  apprized,  either  directly  [6]  or  indirectly, 
any  of  the  tax  payers  of  Welford  of  their  having  been  served  with  the  said  order,  so 
as  to  give  them  an  opportunity  of  shewing  cause ;  that  therefore  the  same  was  made 
absolute.  That  although  the  said  orders  were  made  in  November  and  December 
1814,  the  tax  payers  of  the  said  parish  of  Welford  had  no  information  thereof  until 
the  month  of  January,  1817,  when  the  tax  Commissioners  of  the  district  made  a 
re-assessment  on  the  parish  for  the  deficiency.  That  such  re-assessment  was  opposed 
by  the  said  tax-payers,  at  a  public  meeting  of  the  Commissioners,  in  February  1817, 
but  that  after  a  hearing,  nothing  was  detinitivelj'  concluded  upon  until  the  month  of 
June  following,  when  a  re-assessment  was  made  accordingly,  under  which  the  arrears 
had  been  collected  and  paid  over  to  the  receiver-general  for  the  county.  That 
previously  to  and  from  the  year  1804,  until  December  1808,  the  said  John  Bromley 
and  William  Baylies  were  acknowledged  and  considered  by  the  inhabitants  of  the  said 
parish  of  Welfoi'd  as  joint  collectors  of  taxes  for  the  said  parish,  and  that  the  notice 
was  as  usual  posted  on  the  door  of  the  church  of  the  said  parish  in  each  3'ear,  of  the 
said  John  Bromley  and  William  Baylies  being  .so  appointed  collectors.  That  at  or 
about  Michaelmas  1808,  when  the  taxes  for  the  preceding  half  year  had  become  due, 
the  .said  William  Baylies  deducted  what  was  calculated  to  be  due  to  him  for  salary 
or  poundage  as  such  collector,  from  the  amount  of  his  own  taxes  then  due  from  him 
as  an  inhaljitant  of  the  said  parish  of  Welford.  That  after  the  decease  of  the  said 
John  [7]  Biomley,  (which  happened  in  December  1808),  the  said  William  Baylies 
observed  to  Joseph  Marshall,  an  inhabitant  of  the  said  parish,  that  as  he,  the  said 
William  Baylies,  was  a  collector  with  Bromley  at  the  time  of  his  decease,  he  the  said 
William  Baylies,  would  collect  the  taxes  for  the  then  current  half  year,  and  then  he 
would  be  sworn  in  as  collector  jointly  with  the  said  Joseph  Marshall ;  and  that  in  or 
about  the  month  of  June  1809,  he  was  sworn  in  with  the  said  Joseph  Marshall  a  joint 
collector  of  taxes  for  the  said  parish  of  Welford.  That  the  estate  and  efl'ects  of  the 
said  John  Bromley  were,  .some  time  after  his  decease,  sold  to  satisfy  the  arreai-s  of 
taxes  due  from  the  .said  collectors,  but  that  there  remained  a  deficiency  after  such 
sale,  and  that  a  writ  of  distringas  was  issued  out  of  this  Court  against  the  .said  William 
Baylies  for  such  deficiency.  That  Edward  Hodges,  another  inhabitant  of  the  said 
parish  of  Wclfortl,  in  the  beginning  of  the  year  1808,  was  at  the  house  of  the  said 
William  Baylies,  he  (Bajdies)  made  certain  observations  to  him  respecting  the  taxes 
(the  amount  of  which  was  in  ell'ect  an  acknowledgment  of  his  being  a  joint  collector 
with  Bromley,  of  whom  he  expressed  disapprobation  as  a  coadjutor,  for  that  he 
assumed  too  much,  and  of  his  having  acted  and  received  a  share  of  the  salary) ; — and 
that  the  .said  order  of  the  lotli  day  of  November  1814,  had  been  obtained  upon  the 
affidavit  of  William  Baylies,  stating  that  he  had  been  appointed  such  collector  as 
aforesaid  for  the  year  ending  •'jth  Ai)jil  ISl!),  wholly  without  his  knowledge  or  consent, 
and  hail  always  [8]  absolutely  refused,  and  wholly  objected  to  collect  the  said  taxes 
along  or  in  conjunction  with  the  said  John  Biomlcy,  and  that  he  had  not  received  any 
part  of  the  said  taxes  (except  as  mentioned  in  the  said  allidaxit). 

Therefore,  and  in  as  nuich  as  no  opportunity  had  been  given  to  the  inhabitants 
of  the  said  parish  of  Welford,  to  shew  cause  against  the  said  orders,  it  was  prayed 
that  they  might  be  discharged,  and  that  the  said  William  Baylies  might  pay  back  to 
the  present  sheiifl  of  Gloucestershire  the  said  sum  of  51.  os.  3d.  and  llOl.  lis.  Id. 
which  wei'e  refmided  to  him  in  obedience  to  the  said  order,  and  that  in  default  of  his 
80  doing  a  writ  of  distringas  might  issue  against  him  foi-  levying  the  same,  and  that 
he  might  pay  the  costs  of  the  a])plication. 

The  Court  granted  the  rule  on  these  grounds,  .uid  milcred  that  co))ics  of  this 
order  should  be  served  upon  the  solicitors  for  the  all'airs  of  ta.xcs,  the  clerk  to  the 
Connnissionci's  of  taxes  for  the  disti-ict  in  which  the  sai<l  parish  of  Welford  is  situate, 
and  upon  William  Bavlies. 

.Martin  now  shewed  cause,  on  atlidaxils  of  Wilii:uii  IJaylies  and  others,  stating 
that  llaylies  had  been  nominated  at  a  vostrj'  in  1807,  joint  collector  of  the  taxes  with 
Bromley,  not  only  without  his  consent,  but  that  he  had  himself  on  that  occasion, 
after  expressing  his  dissent  at  the  same  time,  made  an  entry  in  the  parish  book  of  the 
names  of  two  other  persons,  as  joint  assessors  and  [9]  collectors  of  the  taxes,  which 
entry  still  remained  in  the  said  book; — that  finding  by  the  inform.itioii  of  his  neigh- 
bours that  Bromley  was  dangerously  ill,  he  entiuircd  and  found  that  he  had  collected 
taxes  to  the  amount  of  :J00l.  which  then  remained  in  his  hands,  when,  having  convened 
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a  meeting  of  parishioners  by  public  notice,  given  in  the  church  in  the  usual  manner, 
proceedings  against  Bromley  were  determined  on,  for  the  security  of  the  parish,  and 
thereupon  he  procured  the  crown  process  to  be  issued  against  Bromley's  estate  and 
effects,  which  were  sold  to  satisfy  the  arrears  to  an  amount  which  still  left  a  deficiency 
due  from  Bromley  in  respect  of  the  taxes.  The  affidavit  then  (referring  to  the  levies 
made  on  Bajdies,  and  the  order  to  refund)  stated  that  at  a  vestr}'  meeting  held  in 
February  1817,  for  making  a  re-assessment  on  the  parish,  after  Baylies  and  other 
persons  had  been  examined  on  both  sides,  on  oath,  by  the  Commissioners  then  present, 
and  in  the  presence  of  the  inhabitants  and  tax  payers  who  attended  the  meeting  for 
the  purpose  of  appealing  against  such  re-assessment,  and  the  business  had  been 
thoroughly  investigated  for  two  days,  the  Connnissioners  being  perfectly  .satisfied, 
directed  a  re-assessment,  which  was  accordingly  made  and  signed — and  that  the 
arrears  had  been  since  collected  under  that  re-assessment,  and  paid  over  to  the 
receiver-general. 

It  was  therefore  contended,  that  untler  these  circumstances  Bajdies  was  not  liable 
to  make  good  the  deficiency  occasioned  by  Bromley's  default :  [10]  for  he  had  not 
been  in  fact  appointed,  and  his  nomination  was  not  only  against  his  consent,  but  a 
subsequent  nomination  had  been  made.  This  Court  has  held  that  a  mere  nominee, 
who  does  not  act  as  collector,  is  not  liable  for  deficiencies. 

"What  had  been  ultimately  done  by  Baylies  was  submitted  to  have  been  only  such 
an  interference  as  any  one  of  the  other  tax-payers  might  have  taken  on  himself,  on 
behalf  of  the  rest,  without  becoming  subject  to  an  insuper.  And  the  fact  of  a  re-assess- 
ment having  been  made  on  due  investigation,  was  much  pressed. 

Jervis,  in  support  of  the  rule,  relied  on  the  facts  stated  in  the  affidavits  filed  on 
making  the  motion,  which  he  submitted  shewed  such  a  recognition  by  Baylies  of  his 
appointment,  as  made  him  liable,  and  that  he  was  not  discharged  by  any  of  the 
circumstances  relied  on  by  him. 

Richards,  Chief  Baron.  I  am  glad  that  this  discussion  has  taken  place.  It  is  a 
common  practice  for  one  collector  to  leave  the  business  to  be  done  altogether  by  the 
other.  But  here  it  appears  that  they  both  acted  together,  and  for  several  years.  No 
objection  was  at  any  time  made  by  Baylies  on  the  ground  of  the  insolvency  of  Bromley, 
but  he  complains  only  of  his  assuming  too  much.  There  is  no  doubt  that  Baylies  was 
appointed  collector  on  the  particular  occasion,  or  that  he  knew  of  the  appointment, 
for  he  proposes  to  another  person  that  he  should  join  him  as  collector.  It  is  true  that 
Bromley  may  have  always  received  [11]  the  taxes,  for  he  was  the  acting  collector. 
On  the  death  of  Bromley,  however,  Baylies  himself  acts,  and  the  only  question  is, 
whether  he  is,  under  all  the  circumstances,  liable  for  any  deficiency  in  the  collection 
made  during  the  life  of  Bromley.  I  think  he  certainly  is,  unless  he  could  make  out  a 
much  more  satisfactory  case  than  he  has  done ;  for,  generally  speaking,  all  persons 
who  are  appointed  collectors,  are  responsible  for  the  others,  whether  they  receive  the 
taxes  or  not :  and  it  is  any  thing  but  an  excuse  that  they  have  never  themselves 
actually  collected. 

I  think  this,  therefore,  a  clear  case,  and  the  affidavit  of  Baylies  is  nothing  like  an 
answer  to  the  application. 

As  to  the  fact  of  the  former  rule,  moved  for  by  Baylies,  having  been  made  absolute, 
I  can  only  say,  that  I  am  soriy  for  it ;  for  by  his  affidavit,  although  it  did  not  state 
the  facts  fully  and  fairly,  there  appears  to  have  been  no  ground  for  the  application. 
Due  notice  of  that  rule  had  not  been  given  to  all  the  parties  interested  in  it.  Then 
there  was  besides  great  delay  in  lying  by  after  the  rule  was  oljtained.  The  parish,  on 
the  contraiy,  have  used  all  due  diligence,  and  therefore  I  think  the  rule  obtained  by 
Baylies  should  be  discharged,  with  Costs. 

Okaham,  Baron.  We  have  often  discharged  the  insuper  (where,  of  two  collectors  who 
have  been  appointed,  only  one  has  really  acted)  as  [12]  against  the  other ;  but  here 
Baylies  admits  that  he  has  acted  on  someoccasions  in  the  collection  of  the  taxes.  Whether 
he  was  sufficiently  formally  appointed  or  not,  does  not  matter.  He  demanded  his  share 
of  the  salary,  and  actually  collected,  as  he  was  entitled  to  do,  on  the  death  of  Bromley. 
On  the  last  application  made  Ijy  Baylies  to  this  Court,  although  it  is  true  that  the 
solicitor  of  taxes  had  notice,  yet  that  was  not  notice  to  the  persons  ultimately  charge- 
able, and  who  were  entitled  to  be  afibrded  an  opportunity  of  shewing  canse.  But  the 
tax-payers  were  long  kept  in  utter  ignorance  of  all  the  proceedings,  and  as  soon  as 
Baylies  acts  upon  the  order,  they  come  to  us  to  discharge  it. 
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Wuoii,  Baron,  of  the  same  opinion.  There  have  been  man}'  applications  granted 
for  discharging  insupeis  where  they  have  been  set  on  one,  who,  though  appointed  with 
others,  has  never  acted,  or  in  any  way  recognized  his  appoiutment.  But  here  Baylies, 
whether  formally  appointed  or  not,  accepted  the  office,  and  he  actually  collected.  Then, 
can  any  thing  be  stronger  in  proof  of  his  acknowledging  himself  collector,  than  the 
fact  of  demanding  half  the  poundage. 

Gakkow,  Baron,  expressed  himself  to  be  of  the  same  opinion  for  the  reasons  given. 

Per  Curiam.     Rule  absolute,  with  costs. 

[13]  White  r.  Thomas.  Monday,  17th  November  1817. — A  defendant  usually 
residing  in  the  country,  arrested  in  London,  in  a  town  cause,  may  justify  bail  by 
affidavit. 

Parke,  J.  moved  to  justify,  as  bail  in  this  cause,  certain  persons,  living  at  Plymouth, 
by  athdavit. 

Wilde,  .1.  oi)])osed  the  justification,  on  the  ground,  that  the  defendant  had  been 
arrested  in  London,  in  a  town  cause,  and  therefore  he  submitted  that  the  practice 
would  not  ailmit  of  a  jnstiKcation  of  bail  (being  pei'.sons  living  in  the  country)  by 
affidavit ;  and,  were  it  allowable,  it  would  attbrd  a  defendant  an  opportunity  of  delay- 
ing the  plaintirt'in  all  cases  by  so  doing,  which  would  be  constantly  resorted  to. 

Gakkow,  Baron.  The  reason  is  certainly  with  what  has  been  done.  (Referring 
to  the  Master,  he  certified,  that  it  had  been  done,  and  was  not  without  precedent.) 

The  Bail  were  therefore  admitted. 

[14]    In  the  Exchequer  Chaimeer.    (In  Ecjuity.)    Corah  Richards,  Lord 

Chief  IJaron. 

TiiK  Minor  Canons  of  St.  Paul's  p.  CRiCKErr  and  Others.  Monday,  17th 
November  1S17. — The  term  Rent,  as  u.sed  in  the  decree  made  \nider  the  stat. 
37  II.  \'II1.  c.  li',  relating  to  tithes  in  London,  means  the  rent,  properly  so  called, 
actually  and  bona  tide  reserved,  without  fraud  or  covin,  and  not  the  annual  value 
of  premises  let — the  rack  rent. — And  tines  (to  whatever  amount)  paid  on  the 
renewal  of  leases  of  dwelling-houses,  are  not  to  be  considered  as  increase  of  rent, 
or  to  be  taken  into  calculation,  in  estimating  the  amount  of  the  tithes  due,  pro- 
vided the  rent  reserved  is  e(jual  to  that  at  which  the  houses  have  been  at  any 
time  before  let. — The  2s.  9(1.  in  the  pound  therefore  is  to  be  paid  on  the  amount 
of  such  rent  only. 

The  plaintitl's  prayed  by  the  present  bill  an  account  of  tithes:  claiming  as  parson  of 
the  parish  c-hurcli  of  St.  (ii-egory,  a  right  to  demand  from  the  defendants,  who  were 
the  occupieis  of  a  dwelling-house  in  the  parish  (as  the  e.vccutors  of  theii-  testator  the 
original  defendant),  a  sum  of  2s.  yd.  in  the  pound,  for  the  tithes,  according  to  what 
they  submitted  was  the  true  construction  of  the  decree  under  the  37  lien.  Vlll.  c.  12, 
which,  they  contended,  had  rated  the  tithes  on  the  improved  annual  value  of  such 
houses,  to  be  estimated  l>y  the  last  increase  of  the  usu.il  fine  on  renewal,  and  that 
they  were  not  to  be  ])aid  merely  on  the  old,  and  accustomed  rent,  or  the  rent  actually, 
and  ill  fact  reserved  indepeinlently  of  such  line. 

The  facts  of  the  case  were  as  follows  : — -The  defentiaiits'  testator,  Crickett,  had 
occupied  the  |)rcmises,  for  whicii  the  increased  tithes  were  now  .sought,  under  a  lease 
from  the  Dean  and  Chapter  of  St.  Paul's,  granted  to  him  on  surrendering  a  former 
lease,  whereby  there  was  reserved  a  rent  of  a  yearly  capon,  in  consideration  of  such 
surrender,  and  of  his  paying  them  a  yearly  rent  [15]  of  11.  2s.  (id.,  and  a  line  of  301. 
It  dill  not  appear  that  any  other  or  larger  rent  had  ever  been  paid  for  the  house  in 
question,  which,  it  was  admitted,  was,  at  the  time  of  instituting  this  suit,  of  the  annual 
value  of  from  301.  to  401.,  to  bo  let  by  the  year ;  and  it  was  also  admitted,  that  the 
amount  of  the  tines  which  had  been  i)ai(l  from  time  to  time,  in  consideration  of  the 
foiiner  renewals  of  the  leases,  had  Ijcen  constantly  increased.  Crickett  had  afterwards 
purcha-sed,  and  at  the  time  of  filing  the  bill  was  seized  of  the  freehold  of  the  dwelling- 
house  in  (picstion. 

Wetherell  and  Hall,  for  the  |)laintill's,  contended  that,  under  the  fair  construction 
of  the  st.itute  and  decree,  they  were  entitled  to  take  the  tithes  at  a  rate  of  2s.  Ud.  in 
E.\.  Itiv.  II.  — 17* 
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the  pounil  upon  the  full  animal  value  :  that  the  tines  usually  paid  on  the  renewal  of 
leases,  although  not  paid  in  consideration  of  a  diminution  of  the  previous  rent,  were 
in  effect  what  would  amount  to  nearly  the  same  thing  in  its  operation  to  injure  the 
incumbent,  namely,  a  consideration  for  not  increasing  the  future  rent  ;  and  were  there- 
fore fraudulent  and  covinous  within  the  meaning  and  intention  of  the  act  of  parlia- 
ment ;  which  (they  observed),  it  should  be  borne  in  mind,  was  passed  expressly  for 
the  protection  and  benefit  of  the  clergj'  of  London.  Such  fines  are,  as  it  were,  a  pay- 
ment of  future  rent  by  present  anticipation,  and  those  fines  are  increased  on  every 
renewal,  in  proportion  to  the  increase  of  the  annual  improved  value  of  the  houses 
let.  That  appears  from  the  pleadings,  and  is  in  fact  admitted.  The  reading  of  the 
second  clause  of  the  decree  demonstrates,  [16]  that  rent  is  there  used  synonimously 
with  annual  value  ;  and  such  construction  is  authorized  by  the  decision  in  the  case  of 
Antrohus  v.  Tim  Eiist  India  Compani/  (13  Yes.  9),  where  the  Master  of  the  Rolls  said, 
that,  in  the  case  of  GranI  v.  Cannon  {'2  Ves.  .563),  the  Court  considered  the  word  rent 
in  the  statute  as  to  be  understood  in  the  double  sense  of  "reserved  "  or  "estimated 
rent ; "  and  his  Honoi-  adopted  that  construction  in  the  case  then  before  him.  The 
second  clause  distinguishes  expressly  the  rent  actually  reserved,  from  the  rent  which 
the  tenant  had  been  accustomed  to  pay,  and  points  out  how  the  calculation  is  to  be 
made,  with  a  view  to  obviate  the  consequences  of  such  an  arrangement  as  the  present,  j, 
which  it  was  foreseen  might  be  resorted  to  to  diminish  the  revenues  of  the  church :  ||' 
or  otherwise  a  fine  equal  to  the  value  of  the  fee  might  be  taken^  which  would  deprive  , 
all  future  incumbents  of  tithes  for  ever.  When  this  question  came  before  Lord  Rosslyn, 
in  the  case  of  The  Canons  of  St.  Paul's  v.  Crkkdt  (I  C4w.  299),  it  was  not  maturely  con- 
sidered ;  but  the  law  on  this  suliject  has  been  subsequently  better  understood,  and  the 
whole  docti-ine  has  undergone  much  change  since  the  case  of  Dunn  v.  Burrell  (2  Gw. 
541),  and  particularly  in  the  result  of  the  case  of  Anirohus  v.  The  Bad  India  Company: 
and,  were  it  otherwise,  they  submitted  that  it  would  tend  greatly  to  impoverish  the 
revenues  of  the  future  clergy  of  London  ;  that  it  was  manifest  that  such  was  the 
object  of  the  tines,  from  the  circumstance,  admitted,  of  their  having  been  [17]  increased 
on  the  various  occasions  of  I'enewing  the  leases. 

Agar  and  Shadwell,  for  the  defendants,  contended  that,  on  the  words  of  the  decree, 
and  the  authority  of  the  cases  of  Skidmore  v.  Bell  (Co.  Int.  6.59),  Dunn  v.  Burrell,  and 
The  Canons  of  St.  Paul's  v.  Crickett,  the  decision  of  the  Court  must  be  in  favor  of  these 
defendants,  who  could  not  Ije  called  on  to  paj'  more  than  after  the  rate  of  2s.  9d.  in 
the  pound  on  the  rent,  qua  rent,  actually  reserved  ainuially,  without  fraud  or  covin. 
The  statute  has  not,  as  has  been  urged,  distinguished  between  the  rent  reserved,  and 
the  rent  fairly  due  generall}' ;  for  the  only  distinction  there  made  is  e.xprcssl}'  confined 
to  two  cases,  and  those  are,  where  a  less  than  the  accustomed  rent  has  been  reserved, 
and  where  no  apparent  rent  is  reserved,  for  purposes  of  fraud  or  covin.  The  attention 
of  the  persons  appointed  by  the  legislature  having  been  drawn  to  such  cases,  there  is 
therefore  no  ground  foi'  surmising  that  the  decree  intended  any  thing  which  it  has 
not  expressed.  It  has  provided,  that  if  less  rent  shall  be  taken  than  has  been 
accustomed  to  be  reserved,  the  payment  of  the  tithes  shall  not  be  thus  eluded.  It 
is  therefore  attempted  to  be  contended,  that  it  must  be  construed  as  enacting,  that 
if  more  be  not  reserved,  the  tithes  shall  still  be  increased.  That  is,  however,  clearly 
not  so.  The  statute  intended,  that  the  tithes  should  not  be  diminished,  not  that  they 
should  1)6  posi-[18]-tively  increased.  A  strong  fact  in  favor  of  the  defendants  is,  that 
it  is  well  known  to  have  been  anciently  the  custom,  for  ecclesiastical  corporations,  long 
before  the  passing  of  the  act,  which  authorized  this  decree,  to  make  leases  reserving 
rents  certain,  in  consideration  of  fines,  which  might  at  that  time  have  been  augmented 
to  an  amount  corresponding  with  the  duration  of  the  term  ;  and  terms  might  before 
the  13th  of  Eliz.  have  been  created  for  any  number  of  years.  It  was  probably  that 
custom  which  the  decree  had  in  view,  when  it  resorted  to  the  criterion  of  rent  as  a 
measure  for  rating  the  tithes,  lest  it  should  be  carried  so  far  as  to  lessen  even  the  rent 
which  had  been  previously  reserved.  That  custom  it  was,  which  produced  the 
restraining  statute  (13  Eliz.),  whereby,  for  the  sake  of  the  church  revenues,  spiritual 
corpoi'ations  were  restricted  from  letting  for  more  than  twenty-one  years,  and  were 
compelled  to  reserve  a  rent  equal  to  that  at  which  the  premises  were  before  let. 

They  contended  that  the  decisions  were  also  in  favor  of  the  defendants ;  and  sub- 
mitted therefore  that  there  was  no  foundation  for  the  present  suit  either  on  principle 
or  authority. 
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^\'etherell,  in  reph',  insisted  that  the  increasing  tlie  line,  rather  than  ihe  rent,  was 
precisely  the  letting  by  fraud  and  covin  intended  by  the  decree  to  be  met  and  flefeated, 
and  theiefore  the  Hne  ought  to  be  considered  as  quasi  lent,  and  should  be  taken  into 
the  estimation  of  the  annual  lent,  [19]  because  but  for  that,  the  rent  would  have 
been  proportionally  increased  ;  for  had  not  such  fines  been  paid,  there  is  no  doubt 
but  the  rent  would  have  been  in  the  same  degree  raised  in  point  of  fact. 

lilCU.VKDs,  Chief  Baron.      Having  stated  the  pleadings  and  the  facts, 

This  chiini  of  the  Canons  of  St.  Paul's  is  made  under  a  ileci'ee  founded  on  an  act 
of  parliament  of  the  37  H.  VIII.  c.  12*,  upon  the  construction  of  which  very  many 
questions  have  of  late  years  been  raised  that  have  given  rise  to  several  decisions,  of 
which  there  are  none  precisely  applicable  to  the  present  case,  except  that  of  the  same 
name  in  Vesey. 

The  defence  is,  that  Crickett  held  this  house  on  a  lease,  under  the  Dean  and 
Chapter  of  St.  Paul's,  at  a  rent  thereby  reserved  of  11.  2s.  6d.  per  annum,  and  that  he 
is  not  liable  to  any  thing  more  than  2s.  9d.  in  the  pound  on  that  rent.  There  were 
also  tines  paid  from  time  to  time  on  renewal ;  but  thei-e  has  been  no  attempt  made  to 
prove  that  a  larger  sum  has  ever  been  paid  for  the  house  in  the  way  of  rent  than  this 
sum  of  11.  L's.  6tl. 

Now  the  whole  question  turns  on  this  single  point,  whether  the  word  "rent"  in 
this  decree  is  to  be  construed  as  including  the  tine.s  customarily  payable  on  the 
renewal  of  these  leases,  and  whe-[20]-ther  the  Canons  of  St.  Paul's  are  entitled  to  be 
paid  the  sum  of  2s.  9d.  in  the  pound  upon  the  improved  annual  value,  as  measured 
by  the  amount  of  such  tines. 

There  have  been  many  cases  wherein  it  has  been  properly  decided,  that  the  term 
"rent"  is  used  with  a  distinction  from  the  general  acceptation  of  it,  and  on  some 
occasions  the  word  "rent,"  as  employed  in  some  parts  of  the  decree,  has  been  con- 
sidered as  .synonimous  with  the  words  "annual  value."  In  this  case,  however,  I  have 
no  dotibt  that  the  word  "rent"  cannot  be  construed  to  mean  "annual  value,"  for 
the  words  of  the  decree  ai'e  "where  any  lease  is  or  shall  be  made  of  any  dwelling- 
house,  X'c.  \>y  fraud  or  covin,  reserving  less  rent  than  hath  been  accustomed  or  is  :  or 
where  any  such  lease  shall  be  made  without  any  rent  re.servcd  upon  the  .same  by 
re;ison  of  any  line  or  income  paid  before  hand  :  or  by  any  other  fi-aud  or  covin,  iii 
every  such  case  the  tenant  or  faimer  shall  pay  for  his  tithes  of  the  same  after  the 
late  aforesaid,  according  to  the  ([uality  of  such  lents  as  the  same  were  last  letten  for, 
without  fraud  or  covin,  before  the  making  of  such  lease."  In  that  view  therefore  it 
can  r)nly  be  taken  to  mean  sim])ly  the  rent  actually  I'cscrvcd,  and  not  the  possible, 
annual  value. 

The  argument  used  for  the  plaintills  however  is,  that  "rent"  here,  where  a  largo 
line  is  part  of  the  consideration,  must  be  construed  as  tantamount  to  the  annual  value, 
and  that  it  must  be  estimated  Ijy  the  measiue  I'f  the  increased  line  ;  [21]  for,  it  is  said, 
if  a  tenant  shoulil  pay  a  large  line  on  entering  under  a  lease,  it  may  be  considered  by 
way  of  metaphor  as  an  anticipation  of  rent.  But  that  argument  is  overthrown  by  the 
authority  of  Jhiiin  v.  Buvidl  (Clw.  2!)9),  which  was  a  case  much  considered,  after 
having  been  argued  by  Serj.  Moi'e  and  Sir  II.  Finch,  who  were  very  considerable  men  at 
that  time.  After  the  tirst  argument  the  Lord  Keeper  doubted  whether  that  "  imiUitive  " 
rent,  as  it  was  veiy  properly  called,  was  within  the  evil  of  the  act.  In  that  case  the 
old  rent  reserved  was  made  payable  by  the  lease,  and  also  a  further  sum  expressly  by 
way  of  tine  and  income.  It  was  a  lease  for  five  years,  at  .51.  per  annum  :  and  it  was 
also  covenanted  that  the  lessee  should  pay  l.'iOl.  in  the  name  of  a  Hne  and  income  by 
several  future  payments  of  .'iOl.  each,  to  l)e  paid  at  the  same  feasts  at  which  the  rent 
was  reserved  to  be  paifl.  (Jii  the  first  argument  the  Lord  Keeper  said,  that  there 
Wius  no  colour  to  bring  the  reservation  within  the  clause  which  speaks  of  the  reserva- 
tion of  no  rent,  or  of  a  less  rent;  but  the  only  ([ucstion  is,  whether  this  "imitative 
rent  "be  a  rent  within  the  body  of  the  act !  Now,  certainly,  that  was  a  c;uso  of  a  line 
ui'  income  reserved,  and  so  reserved  as  that  it  was  much  more  like  rent  than  the 
present  fines,  yet  we  have  Lord  King's  authority,  that  even  that  "  imitative  I'ont" 
Was  not  within  the  clause.  Then,  after  the  second  argument,  it  was  agreed  by  the 
Lord  Chancellor  and  ihc  other  assistiints,  that  251.  per  ann.  reserved  by  way  of  fine 
and  [22]  income,  was  not  rent.     I  hold  myself  therefore  a  fortiori,  bound  to  consider 

*  That  decree  is  to  be  found,  at  length,  in  Burn's  Keel.  Law,  vol.  iii.  p.  555. 
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thiit  these  tines  are  not,  propei'ly  speaking,  rent.  They  are  not  recoverable  by  the 
summary  mode  of  disticss,  and  want  other  incidents  which  belong  to  the  nature  of 
rent.  Now  Criokett  has  clearly  paid  a  rent  of  only  11.  "Js.  6d.  Then  the  decree  says, 
that  where  a  lease  is  made  b}'  fraud  or  covin,  reserving  less  rent  than  hath  been 
accustomed  or  is,  the  tenant  shall  (in  that  case)  pay  for  his  tithes  according  to  the 
(juality  of  such  rents  as  the  same  weie  last  letten  for,  without  fraud  or  covin.  Now 
is  this  a  less  rent  than  had  been  accustomed  or  was  1  or  is  there  an}'  fraud  or  covin 
shewn  1  Fraud  and  covin  is  not  charged ;  and  if  it  were,  without  proof,  I  could  not 
infer  it.  In  point  of  fact  there  might  even  have  been  undei'  many  circumstances  a 
less  rent  reserved  than  had  been  accustomed,  without  fraud  or  covin.  It  is  stated  in 
the  answer  to  have  been  always  of  the  same  amount,  and  there  is  very  great  weight 
in  the  argument  used  bv  Mi-.  Shadwell,  that,  before  the  time  of  Queen  Elizabeth, 
proliably  as  far  back  as  Henry  the  Eighth,  ecclesiastical  leases  were  frequently  made 
in  consideration  of  hnes  ;  and  the  rent  of  this  house  may  have  continued  the  same 
from  that  time  to  the  present  on  that  very  account.  The  tines,  in  those  cases,  were 
so  much  money  in  the  pocket  of  the  parson  ;  and  if  so,  there  could  be  no  fraud  or 
covin  on  the  part  of  the  lessee ;  and  as  between  the  lessor  and  the  lessee  that  ought 
to  be  fully  provedj  before  it  should  be  allowed  to  have  any  weight  in  argument. 

[23]  it  is  howe\'er  quite  clear  from  the  case  of  Dunn  v.  Burrcll,  that  such  leases 
are  tree  from  fraud  and  covin,  within  the  meaning  of  this  decree.  Here  undoubtedly 
the  rent  reserved  is  considerably  less  than  the  annual  value ;  but  it  is  as  clearly  not 
less  than  the  rent  accustomed  to  be  paid.  On  the  ground  of  fraud  and  covin  therefore 
the  plaintiti's  cannot  succeed. 

It  would  have  been  more  correct  if  Crickett  had  given  evidence  as  far  as  he  could 
of  the  allegation  in  his  answer,  that  the  rent  alleged  by  him  to  have  been  paid,  amounted 
to  as  much  as  had  been  paid  before,  because,  as  the  Minor  Canons  of  St.  Paul's  stand 
in  loco  rectoiis,  the}-  will  be  entitled  to  demand  an  issue  on  that  fact;  and  this  Court 
cannot  now  decide  on  that,  because  he  has  given  no  evidence. 

If  this  case  had  stood  on  the  authority  of  that  of  Dunn  v.  Burrell,  and  the  construc- 
tion which  I  put  on  this  decree  alone,  I  should  have  considered  mj'self  bound  to  decide 
for  the  defendant :  but  when  I  find  this  case  in  Vesey,  between  the  same  parties, 
coming  before  Lord  Eosslyn,  undei'  circumstances  very  similar,  I  can  have  no  doubt. 
In  that  case,  as  here,  the  defendant  Crickett  alleged,  in  his  answer,  that  he  had  never 
heard  of  a  greater  rent  being  paid  than  that  which  was  paid  by  him,  and  on  that  the 
decree  in  his  favor  proceeded ;  and  what  makes  that  case  still  stronger,  is  the  circum- 
stance of  the  other  defendant  failing,  because  he  had  not  made  the  same  defence.  That 
[24]  case  was  argued  by  the  Attorney  and  Solicitor-General  of  that  day,  on  the  part 
of  the  plaintirt',  and  the}'  were  not  persons  likely  to  give  up  any  point  which  could  be 
urged  in  his  favor  ;  yet  thej'felt,  that,  if  the  defence  were  proved  by  evidence,  it  must 
succeed,  except  that  the  plaintiti'  might  still  require  an  issue  to  ascertain  at  what  rent 
the  premises  were  last  let  for,  before  the  date  of  the  defendants'  lease,  which  was  in 
efl'ect  admitting  the  defendants'  answer,  and  therefore  abandoning  the  point. 

[His  Lordship  then  went  more  particularly  into  the  case  cited,  and  stated  that  he 
considered  it  precisely  in  point.] 

I  am  of  opinion,  therefore,  that  the  defendants' construction  of  the  decree  is  correct 
as  applicable  to  this  case ;  and  I  cannot  but  consider  mj-self  bound  by  the  authority 
of  the  old  decision  in  the  same  cause.  The  bill  therefore  must  be  dismissed ;  and,  as 
in  the  case  before  Lord  Kosslyu,  and  on  the  same  grounds,  with  costs. 

Bill  dismissed,  with  Costs. 

[25]     In  the  Excheiouek  Chambek.     Coram  Uichakds,  Lord  Chief  Bakon. 

Williamson,  Clerk,  v.  Lord  Lonsdale  and  Others.  Monday,  1 7th  November 
1817. — A  modus  of  one  penny  payable  at  Martinmas  by  every  owner  of  a  garden, 
or  garth,  within  the  parish,  called  a  garth-penny,  in  lieu  of  tithes  of  articles 
produced  in  such  garden,  as  covering  potatoes  and  turnips,  grown  in  gardens,  is 
a  good  modus. — A  modus  of  one  penny,  eomraonlv  called  a  plough-penny,  payable, 
&c.  by  the  several  occupiers  of  lands  in  tillage,  within  the  said  parish,  for  and  in 
lieu,  and  satisfaction  of,  all  small  pr;cdial  tithes  arising,  iVc.  upon  lands  so  in  tillage, 
as  covering  field  turnips  and  potatoes,  is  bad. — A  modus  of  15s.,  payable  on  Easter 
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Monday,  by  ull  tho  occupiers  of  laud  in  the  township,  &c.  or  some  or  one  on  behalf 
of  all,  in  lieu  of  the  tithe  of  grass  growing  within  the  same  township,  whether  the 
same  be  mown  or  made  into  hay,  or  eaten  by  Ijarren  and  unprofitable  cattle, 
covering  the  tithe  of  agistment, — if  there  be  evidence  given  of  its  having  been 
paid,  and  for  the  tithe  of  agistment,--will  be  sent  to  an  issue  ;  for  notwithstanding 
that  species  of  tithe  lias  been  not  demanded,  or  recognized  till  of  very  late  years, 
yet  as  it  is  in  fact  as  old  as  that  of  hay  :  non  constat,  but  that  it  may  have  been 
not  so  neglected  before  time  of  memory,  and  there  is  therefore  no  ground  for 
saying  that  it  may  not  so  long  ago  have  been  compounded  for  :  for  which  reason 
the  Court  will  not  decree  an  account  of  such  tithe  on  the  ground  of  the  anachronism, 
where  there  is  strong  evidence  of  the  payment,  without  further  inquiry. — Con- 
sumption of  titheable  articles  in  the  family  of  the  land  occupier,  is  not  a  ground 
of  exemption. — Quiere  as  to  gieen  peas. 

The  plaintiff  filed  this  bill  in  his  character  of  vicar  of  Kirkby  Stephen  (Westmore- 
land), for  an  account  of  the  tithes  of  turnips  and  potatoes,  and  agistment,  from  the 
defendants,  occupiers  of  lands  in  the  paiish. 

Their  defence  was  founded  on  the  following  moduses : 

One  penny  payable  at  Martinmas  by  every  owner  of  a  garden,  or  garth,  within  the 
parish,  called  a  garth-penny,  in  lieu  of  tithes  of  articles  produced  in  such  garden,  as 
covering  potatoes  and  turnips,  grown  in  gardens. 

A  modus  or  yearly  sum  of  one  penny,  commonly  called  a  plough-penny,  payable, 
&c.  by  the  several  occupiers  of  lands  in  tillage,  within  the  [26]  said  parish,  for  and  in 
lieu,  and  satisfaction  of,  all  small  prasdial  tithes  arising,  &o.  npon  lands  so  in  tillage, 
as  covering  field  turnips  and  potatoes. 

A  modus  of  15s.,  paj'able  on  Easter  Monday,  by  all  the  occupiers  of  land  in  the 
township  of  Winton,  or  some  or  one  on  behalf  of  all,  in  lieu  of  the  tithe  of  grass  growing 
within  the  same  township,  whether  the  .same  be  mown  or  made  into  hay,  or  eaten  by 
barren  and  unprofitable  cattle,  covering  the  tithe  of  agistment,  and 

The  same  for  two  other  townships. 

In  plcadiTig  the  moduses,  the  answer  stated,  that  the  defendants  "insist  and  hope 
to  be  alile  to  i)rove  that,"  itc. 

Some  of  the  defendants  also  set  up  a  defence,  on  the  ground  of  the  turnips  and 
potatoes,  of  field  produce,  being  consumed  entirely  in  their  families. 

In  support  of  the  several  moduses  the  defendants  proved  the  money  payments, 
and  the  non-perception  of  the  tithes  sought  either  in  kind,  or  by  temporary  composi- 
tion, as  far  back  as  living  memory  and  reputation  could  carry  them  :  and  the  plough- 
penny  they  proved  to  have  been  uniformly  paid  by  all  the  occupiers  of  lands  witlu'n 
the  parish. 

It  was  in  evidence  that  the  plainlifi'  and  his  predecessors  had  constantly  received 
the  bulk  of  tlie  small  tithes  in  money  payments  ;  and,  on  the  ])ai-t  [27]  of  the  defen- 
dants, it  was  proved,  by  the  de|)ositions  of  many  witnesses,  that  there  wore  certain 
moduses  and  custoniaiy  |)aynicnts,  called  the  garth-penny  and  pldugh-penny,  due  and 
payable  by  all  and  every  the  tenants  and  occupiei's  of  dwelling  houses  and  lands  in 
the  ])arish  ;  the  garth-penny  in  lieu  of  the  tithes  of  herbs  and  fruit  growing  in  tiieir 
respective  gardens  and  orchards,  whether  or  not  tho  same  were  connected  with  other 
lands;  and  the  |)lough-peiniy  by  the  occupiers  of  lands,  for  and  in  lieu  of  the  tithes  of 
every  thing  produced  by  the  plough  upon  the  saiil  lands,  except  corn  and  gr.iin,  and 
whether  such  lan<ls  shall  or  shall  not  then  be  i)loughed  or  in  cultivation.  Customary 
payments  were  also  proved  to  have  l)een  made  during  memory  for  tho  tithe  of  grass 
whether  mown,  made  into  hay,  or  eaten  liy  bairen  cattle  ;  and  that  the  |).iynients  of 
the  modu.ses  for  that  tithe  were  contril)Utory  among  the  owners  of  cattle-gates  .and 
other  lands  within  the  townshi]),  and  that  not  lung  had  ever  liecn  paid  for  agistment, 
or  for  turnips  and  potatoes. 

Uauncey  and  llall,  for  the  plaintitV,  submitted  that  as  the  vicar  liad  estalilisln'd 
In's  prima  facie  title  to  all  the  tithes,  c.vccpt  (ioi'u  and  gr.ain,  the  question  would  be, 
whelhei'  the  defences  were  made  out?  The  garth  penny  they  did  not  dispute*,  'i'hi^ 
plough-penny  they  objected  to,  as  being  uncertain  as  to  what  tithe  it  was  payable  in 


Vide  LayrKj  v.  Yarhormigh,  ante,  vol.  iv.  p.  383. 
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lieu  of,  :ind  1)\'  whom  it  was  payable,  or  what  quantity  of  lands  it  covered  with  respect 
to  each,  and  in  the  amount  [28]  of  the  payment.  This  kind  of  modus  (they  contended) 
was  one  which  was  called  in  the  books  a  leaping  modus,  as  it  must  ever  be  varying, 
and  nevei'  coulfl  be  fixed  or  certain  ;  and  therefore  such  a  modus  has  always  been  held 
to  be  liad.  It  might  be  in  one  year  one  penny  for  all  the  lands  in  tillage,  and  in  the 
ne.xt  1000  pennies.  And  they  cited  Twton  v.  C'lai/km  (Bunb.  80,  and  2  Gw.  6'28), 
where  the  payment  of  a  penny  for  tithe  of  hay  was  held  to  be  bad  for  that  reason.  A 
vicarage  would  be  incapable  of  being  v;dued  where  such  moduses  prevailed ;  and  so 
unreasonable  and  uncertain  a  commutation  never  could  have  been  acceded  to.  They 
also  cited  Blackburn  v.  Jepson  (17  Ves.  473),  in  support  of  the  objections,  and 
particularly  as  establishing  that  id.  payable  by  each  occupier,  ha\ing  lands  cultivated 
by  the  plough,  etc.  was  bad  for  uncertainty. 

They  objected  further,  that  the  moduses  were  ill  pleaded  ;  for  it  was  not  alleged 
in  the  answers,  that  there  had  been  in  point  of  fact  ;i  customary  payment  made  in  lien 
of  the  tithes  in  dispute  ;  but  the  defendants  had  merely  said,  "  they  insist  and  hope 
to  be  able  to  prove  "  that  there  hath  been  and  payable,  and  that  they  submitted  was 
not  such  a  positive  allegation  of  the  matter  of  the  defence  as  was  neeessar}'  in  pleading. 

They  next  submitted,  with  respect  to  the  laying  of  the  plough-penn}',  that  there 
was  a  variance  between  the  modus  as  laid  in  the  answer,  and  the  payment  as  proved 
by  the  dejjositions,  so  that  the  [29]  defence  was  not  supported  by  the  evidence :  the 
allegation  being,  that  the  modus  is  payable  by  the  several  and  respective  occupiers  of 
the  lanrls  in  tillage,  arising,  &c.  "  on  lands  so  in  tillage  ; "  whereas  the  proof  is,  that  it 
has  been  paid  by  the  occupiers  of  lands  (generally),  whether  in  tillage  or  not,  for  and 
in  lieu  of  the  tithe  of  every  thing  produced  by  the  plough,  making  it  in  eHeet  a 
personal  payment.  In  support  of  that  objection  they  cited  Scott  v.  Feiiwick  (3  Gw. 
12.52),  BMop  V.  Chic/tester  (4  Gw.  131G),  llie  JFarden  and  Minm  Camma  of  St.  Paul'ii  v. 
Mmris  (i)  Ves.  164),  and  Blacklmrn  v.  Jepson  (17  Ves.  477,  8).  And  they  suggested 
that  it  might  be  a  mei'e  eleemosynary  payment  to  the  church,  without  having  refer- 
ence to  any  particular  article,  althougli  the  defendants,  taking  advantage  of  the  name, 
had  chosen  to  call  it  a  modus  covering  the  productions  of  plough  lands.  Cowel,  in 
his  Interpreter  (title  Plow-alms),  describes  plough-penny  as  being  an  eleemosynary 
payment,  and  that  such  payments  are  personal,  and  are  payable  de  qualibet  caruca 
jiincta  inter  pascham  et  pentecosten.  And  they  cited  a  dictum  of  Mr.  J.  Chambre, 
who  held,  on  the  trial  of  an  action  in  AVestmoreland,  in  1811(/;),  where  a  plough- 
penny  was  set  up  as  a  defence,  and  was  stated  to  be  in  lieu  of  turnips  and  potatoes, 
that  such  particular  prescriptions  should  be  proved  to  be  applicable  to  the  tithe  sought 
to  be  covered  by  them.  Lastly,  they  contended  that  the  modus  pleaded  for  grass  in 
the  township  «'as,  if  it  could  be  proved,  a  mere  hay  mo-[30]-dus,  and  could  not  be 
held  to  cover  agistment ;  a  tithe  never  demanded  till  modern  days,  to  which  the  pay- 
ment could  never  at  any  time  have  lieen  applied,  and  of  which  f(jr  the  same  reason 
perception  could  not  have  been  enjoyed,  or  be  proved  on  the  part  of  the  vicar. 

"With  respect  to  the  defence  set  up,  of  the  turnips  and  potatoes,  grown  in  fields, 
being  consumed  in  the  families  of  the  occupiers,  they  contended,  that  it  was  not 
founded  on  law ;  for  that  there  did  not  exist  any  such  ground  of  exemption  from 
tithes,  or  if  there  were  any  such,  it  would  hardly  apply  to  such  quantities  as  were 
produced  in  fields,  and  as  a  fallow  crop  for  wheat,  as  in  this  case. 

Fonblanque,  Martin,  and  Spranger,  for  the  defendants,  in  answer  to  the  objections 
taken  to  the  laying  of  the  modus  of  the  plough-penny,  submitted,  that  that  which  had 
l>een  directed  to  the  terms  of  the  answer  in  alleging  the  modus,  was  rather  matter  of 
exception  to  the  sulficiency  of  the  answer,  than  applicable  to  the  questions  in  the 
cause  at  the  hearing. 

As  to  the  point  made  of  its  being  a  fluctuating  modus,  and  liable  to  diminution  in 
amouut,  they  insisted  (on  the  authority  of  Bennett  v.  Bead  (i  Gw.  1290))  that  the 
objection  did  not  apply  ;  for  there  the  same  objection  was  taken  to  the  tithe  being 
payable  by  such  householder,  that  the  number  of  householders  might  be  reduced  to 
one,  yet  in  that  case  the  Court  (adverting  to  Lord  Hardwicke's  [31]  words  in  Hard- 
castle  V.  Smithson  (3  Atk.  246)),  said,  on  the  point  of  the  uncertainty  of  the  recom- 
pence,  and  its  possible  reduction  in  value, — that  the  answer  given  to  it  at  the  bar  was 
the  true  one.     The  recompence  is  certain  to  a  common  reasonable  intent,  and  more  is 

(h)  Phillips  V.  . 
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not  required.  The  possible  reduction  of  the  number  of  inhabitant  liouseholders  is  too 
remote  a  consideration.  And  the  tluctaatioii  (as  was  said  by  the  Court  in  Bennett  v. 
Read)  may  operate  in  favor,  as  well  as  to  the  disadvantage  of  the  vicar.  Thus  both 
the  objections  are  answered,  in  that  case,  by  the  Court.  Here  the  recompence  is 
certain,  though  not  in  amount ;  and  in  fact  the  argument  of  possible  diminution  of  the 
amount  would  apply  to  all  sorts  of  titheable  matters  ;  for  there  is  no  vicarial  tithe 
wliich  may  not  be  diminished  by  some  means  oi'  other,  as  by  converting  the  .soil  to 
other  purposes. 

As  to  the  commutation  being  unrea.sonable,  that  is  also  answered  by  the  Court  in 
the  same  case  ;  for  Eyre,  Baron,  there  says,  "  it  is  no  part  of  our  consideration  whether 
it  be  sufficient  in  value.  That  was  the  concern  of  the  original  contractors  :  we  have 
only  to  see  that  the  contract  is  sufficiently  precise  and  certain." 

With  respect  to  the  alleged  variance  between  the  answer  and  the  evidence,  if 
tiiere  be  any,  the  proof  has  enlarged  the  vicar's  right,  and  shews  the  modus  to  be 
more  advantageous  to  him,  though  it  is  substantially  the  same. 

[32]  The  case  of  Blarkhum  v.  Jepnou  they  distinguished  from  the  present,  as  not 
in  point  on  the  question  of  the  plough-penny,  as  objected  to  by  the  counsel  for 
the  plaintiff';  because  tliat  modus  was  held  to  be  bad,  solely  because  there  was  no 
averment  of  what  quantity  of  land  a  plough  consisted,  and  for  no  other  reason,  whereas 
that  objection  does  not  arise  here. 

The  point  raised  by  the  defence,  whether  potatoes  and  turnips  consumed  in  tlic 
family  wei-e  exempt,  they  submitted  had  been  too  lightly  passed  over  by  the  counsel 
for  the  plaintiff';  for  the  authorities  on  that  subject  are  strongly  in  favor  of  the 
defendants.  Dr.  Buiii  notices  the  exemption  in  the  case  of  peas  (Eccles.  Law,  vol.  iii. 
p.  43G),  and  in  Ro.  Abr.  647  (A.),  pi.  11,  the  same  doctrine  is  to  be  found;  and 
if  peas  are  exempt  as  garden  stuff",  why  not  every  thing  ejusdcm  generis; — for  that 
is  the  ground  on  which  vicars  themselves  claim  tithes  of  articles  of  modern  introduc- 
tion— on  the  principle  of  their  being  consumed  at  home.  There  is  also  another 
dictum  to  lie  found  in  the  same  book(/;i)  ;  where  it  is  .said,  that  for  sheep  fed  on  a 
man's  own  land,  aufl  afterwards  eaten  in  his  own  house  within  the  parish,  he  shall  pay 
no  tithe. 

[Richards,  Chief  Bai-on.  I  cannot  consider  that  to  be  law.  I  do  not  sec  tlic 
distinction  ;  for  if  peas  are  exempt  when  consumed  at  home,  why  should  not  the 
.same  exemption  extend  to  corn  ;  and  if  to  sheep,  on  the  same  principle,  why  not 
[33]  to  oxen  and  other  animals.  If  it  be  confined  to  any  specific  matters,  I  shall 
icrtainly  not  1)C  disposed  to  carry  it  ftu'ther.] 

To  obviate  the  objections  raised  in  argument  to  the  modus  for  agistment,  the 
defendant's  counsel  suggested,  that  the  modus  was  not  set  up  a.s  covering  the  specific 
thing  CO  nomine,  but  as  being  included  in  the  term  "grass,"  which  (they  submitted) 
was  ecpially  protected  by  it,  whether  mown  and  made  into  hay,  or  eaten  :  and  they 
urged  that  as  such  a  morlus  was  neither  illegal  nor  untuirtain,  and  as  the  payment  had 
been  proved,  and  to  have  Iteen  made  by  occupiers  who  had  no  hay,  but  merely  pasture, 
and  as  no  ])crception  had  been  shewn,  the  Court  should  give  the  defendants  an  oppor- 
tunity of  inquiring  fuithci'  into  I  he  n.ature  and  object  of  a  payment  made  for  so  long 
a  peiiod. 

I)anncey,  in  reply,  repeated  his  foimer  objection  to  the  manner  of  introducing  the 
modus  in  the  .answer  by  the  defendant,  without  stating  whether  they  believed  in  the 
existence  of  the  modus  pleaded  :  but 

The  Lord  Chief  Baron  over-ruled  it;  holding  it  to  be  sufficient  to  let  in  tlio 
evidence  on — that  if  it  were  not,  it  was  now  too  late  (at  the  hearing)  to  make  any 
such  formal  defect  matter  of  objection — anfl  that  exceptions  should  have  been  taken 
to  the  .answer  when  it  was  liled,  if  it  had  been  thought  insuflici(;nt  in  that  respect. 

[34]  lie  then  contended,  that  the  plough-])ciuiy  was  eleemosynary,  and  nothing 
like  a  modus  in  any  respect.  Me  opposed  to  the  authority  of  Ileiindl  v.  Head  the  case 
of  Tnirix  v.  Ihlon  {.'i  (!w.  lOiifi),  anil  the  decision  cited  above  in  llldrklmrn  v.  Jejisiiii. 

He  denied  the  law  of  the  exemption  set  up  for  potatoes  and  turnips  on  the  grouml 
of  f.uiu'ly  consum])tion,  and  contended  that  the  stiong  instances  adverted  to  were 
rather  exceptions,  proving  the  rule  to  be  the  other  way,  than  cases  establishing  the 

(in)   Ko.  Abr.  p.  niT,  pi.  10,  .-uul  ili.  p.  (',12  (S.),  pi,  F)  ,^  G,  "  Nota  per  custonu!." 
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doctrine,  and  that  they  rested  on  no  principle  of  any  kind,  or  if  well  founded,  it  must 
extend  to  all  other  titheable  articles,  when  consumed  by  the  family. 

On  what  was  said  as  to  the  grass  nioduses  co\ering  agistment,  he  urged  that  the 
hay  was  in  itself  so  totally  distinct  from  agistment,  both  in  the  nature  of  the  thing 
and  the  quality  of  the  tithe,  that  a  payment  for  either  could  in  no  sense  be  considered 
as  a  commutation  for  the  other. 

Cur.  adv.  \-ult. 

KiCH.\RD.s,  Chief  Baron,  now  delivered  judgment. 

This  bill  was  filed  for  an  account  of  the  tithe  of  turnips,  potatoes,  and  agistment : 
and  the  main  defence  is  the  several  moduses  which  have  been  set  up. — The  title  of  the 
vicar  to  the  tithes  demanded  is  therefore  quite  clear :  the  only  question  [35]  then 
is  whether  he  may  take  them  in  kind,  or  must  receive  them  .sub  modo,  and  that  will 
depend  on  the  evidence  of  the  facts  entirely. 

In  the  first  place,  howevei',  the  defendants  insisted  on  an  exemption  from  the 
payment  of  tithe  for  all  such  turnips  and  potatoes  as  are  consumed  in  the  family'  of 
the  grower,  but  it  is  clear  that  that  ground  of  defence  cannot  be  maintained.  I  have 
never  known  any  instance  where  potatoes,  planted  in  small  (juantities  about  the  house 
even,  and  used  by  the  family  and  their  cattle,  were  considered  as  exempt  from  tithe 
on  that  principle  an}'  more  than  wheat,  or  any  other  titheable  matter.  If  there  be 
any  such  exemption  for  green  peas,  it  stands  alone,  and  I  see  no  reason  for  extending  it. 

The  first  of  the  moduses  which  have  been  set  up  is  the  garth-penny,  and  as  that  is 
not  disputed  there  can  be  no  decree  for  the  vicar  against  that  modus. 

We  have  next  to  consider  the  plough-penny,  as  it  is  called.  It  is  laid  as  payable 
by  the  several  and  respective  occupiers  of  lands  in  tillage  within  the  said  parish,  for 
and  in  lieu  and  satisfaction  of  all  small  priedial  tithes,  growing  upon  lands  so  in  tillage. 

The  first  question  arising  upon  that  is,  whether  it  is,  as  stated,  a  good  modus  in 
point  of  law  ;  that  is,  whether  one  penny,  to  be  paid  for  all  the  lands  which  the 
occupier  may  choose  to  take  into  his  [36]  own  hands  (which  may  extend  to  the  whole 
parish)  is  a  good  modus.  On  that  point  two  cases  have  been  cited,  which  I  confess  I 
cannot  reconcile,  and  I  am  not  ashamed  to  say  so,  when  I  find  the  same  inability 
acknowledged  in  the  case  of  BkuUnirn  v.  Jqiscm,  by  the  late  Master  of  the  Kolls,  and 
who  on  that  account  declined  to  decide  the  question,  suggesting  that  it  would  be 
proper  in  such  a  case  (where  there  was  no  doubt  as  here  with  regard  to  the  fact  of  the 
payment,  and  the  two  decisions  being  at  variance  on  the  point)  to  do  what  had  been 
frequently  done  under  such  circumstances,  namely,  to  postpone  the  decision  of  the 
cjuestion  of  law  until  it  shall  be  ascertained  whether  the  modus  exists  in  point  of  fact. 
I  do  myself  think  the  modus  very  objectionable  as  to  its  legality,  but  that  is  however 
rendered  doubtful  by  what  was  said  b_v  Lord  Chief  Baron  Eyre,  in  the  case  of  Bemud 
V.  Read. 

Then  it  was  objected  that  this  modus  was  not  pi'oved  according  to  the  terras  in 
which  it  is  laid.  I  have  looked  at  the  evidence,  particularly  that  of  Peacock,  which 
was  read  by  the  plaintift',  and  am  of  opinion  that  it  supports  the  answer. 

Another  point  made  was,  that  this  payment  of  a  plough-penny  must  be  taken  to 
be  merely  eleemosynarj^,  but  how  can  I  say  that  it  is  an  eleemosynary  gift,  or  treat  it 
as  if  it  were,  unless  there  is  evidence  given  to  shew  that  there  is  .some  probability  that 
it  was,  but  as  none  is  oflered,  I  cannot  order  a  direct  enquiry  to  be  made  expressly  on 
that  point. 

[37]  I  think,  however,  the  payment  itself  is  sufficiently  proved  to  require  the  aid 
of  an  issue  :  and  I  shall  therefoie  follow  the  example  .set  me  by  the  Master  of  the 
Rolls,  which  I  shall  always  l)e  glad  to  do  where  I  can,  and  will  not  give  any  decisive 
opinion  on  the  legality  of  a  modus,  which  (it  not  being  as  yet  established  in  point  of 
fact)  may,  perhaps,  never  come  in  question. 

Tuesday,  February  10th,  1818. — [His  Lordship,  however,  desired,  that  that  point 
might  stand  over  for  further  consideration,  and  that  the  decree  should  be  in  the  mean 
time  suspended.  And  in  the  following  Hilary  term  (10th  of  February  1818)  he  pro- 
nounced the  payment  not  to  be  a  modus,  and,  countermanding  the  issue,  decreed  an 
account  of  the  tithes.] 

The  remaining  question  is,  whether  each  of  these  townships  pays  a  modus  for  the 
tithe  of  agistment  as  well  as  of  hay.  That  they  do  in  fact  pay  a  modus  there  is  no 
doubt,  nor  is  it  denied ;  but  it  is  contended  that  that  modus  is  paid  in  lieu  of  hay 
only,  and  does  not  cover  the  tithe  of  agistment.     That  certainly  seems  to  be  reason- 


5  PRICE,  38  THE    KING    V.    ADAM  529 

iiblc  ;  but  then  there  is  very  stroiij;  evidence  on  the  other  side,  to  shew  that  it 
included  the  tithe  of  agistment.  There  is  no  objection  made  to  these  moduses  in 
point  of  form,  and  there  is  no  doubt  that  a  contract  may  be  entered  into  for  both 
species  of  tithe  ;  still  the  question  is,  whether'  it  was  entered  into  in  point  of  fact. 
But  then  it  has  been  argued  that  the  same  modus  cannot  be  payable  for  both  species 
of  tithes,  because  agistment  is  a  tithe  not  [38]  known,  or  at  least  not  demanded  till 
of  late  yeai's.  I  know  well,  personally,  that  th.at  is  so,  but  it  is  nevertheless  matter 
of  argument  and  reasoning  merely,  and  the  fact  itself  must  lie  decided  by  evidence  ; 
for  though  it  is  true  that  the  tithe  of  agistment  has  not  been  required  to  be  paid  till 
recently,  yet  it  is  a  tithe  as  old  in  itself  as  the  tithe  of  hay,  and  therefore  may  have 
been  contracted  for  in  very  ancient  times,  but  may  afterwards  have  been  neglected, 
till  it  had  become  almost  forgotten.  Here  I  find  such  evidence  given  on  the  pait  of 
the  defendants  as  obliges  me  to  direct  an  issue,  for  I  cannot  decide  against  that 
evidence  witliout,  and  for  aught  I  know  thej'  may  have  mucli  more  to  offer'. 

Decr-ee. — Issues  as  to  all  the  payments,  e.xcept  the  garth-penny  :  and  as  to  that, 
the  bill  to  be  dismissed. 


[39]  The  Kino  in  Aid  of  Solly  v.  Adam.  Saturday,  15th  November  1817. 
Wher'e  defendant's  effects  have  been  sold  under'  a  venditioni  exponas  on  an 
extent  in  default  of  claim,  it  does  not  conclude  his  assignees  under  a  commission 
of  bankr'uptcy  ;  and  they  will  be  allowed,  on  application,  to  enter  their  claim,  and 
plead  irr  a  proper  case  whei'e  the  procecdirrgs  have  gone  so  far,  on  payment  of 
costs  of  the  sale  and  the  application  and  pirtting  the  prosecutor's  of  the  extent  in 
the  same  situation  as  if  they  had  claimed  and  pleaded  in  due  time. — A  shoi't 
delay  (as  a  month)  is  not  laches  in  the  case  of  assignees. 

Curwood,  on  a  former  day,  had  ol)taiircd  a  rule,  calling  orr  the  pr'osecutor's  of  this 
exterrt  to  shew  cause  why  the  assignees  of  the  defendant,  who  had  beeir  declar'ed  a 
bankrupt,  should  not  be  let  in  to  plead  to  tliis  extent,  notwithstanding  writs  of 
venditioni  expoiras  had  issued,  and  why  the  shcriH's  of  Srrri-ey,  Middlesex,  and  Kent, 
should  not  ije  oi'dercii  to  pay  over  the  monies  levied  by  them  into  the  hands  of  the 
Dcjjirty  licmcmljraricor',  to  abide  the  event  of  the  suit. 

Tile  atlidavit  irseil  on  the  motion  stated,  in  eiiect,  that  the  exterrt  issued  on  the 
•2.'5d  of  Ayiril,  on  a  debt,  alleged  to  be  due  on  a  l)ill  of  exchange,  dated  the  IGth  of 
December';  Init,  irr  fact,  drawn,  as  defendarrt  believed,  on  the  14th  Febrirary.  That 
the  commi.ssion  of  barrkruptcy  issued  on  the  3d  of  Juno,  and  the  assignees  wer-e 
appointed  on  the  '2Hh.  That  orr  their  investigating  the  bankrupt's  accounts,  they 
had  r'casori  lo  doirbt  the  existence  of  the  debts.  That  the  assignees  could  not  have 
riradu  this  a]iplication  befor'c  ;  anil  that  notice  not  to  pay  over'  the  money  levied  had 
liecn  served  on  the  shcr'itl's. 

An  allidavit  of  a  former'  clerk  of  tbe  defendant  also  stated  some  strorrg  facts  to 
invalidale  tire  i)ill  of  exchange. 

[40]  l>auirccy  now  shewed  cause,  r'clyirrg  on  the  following  facts  stated  in  the 
atliilavits  lilcd  irr  oppositiorr  to  the  r'rrle.  Th.at  the  wr'it  of  extent  issued  l!3d  A))r'il  ; 
the  iirquisitiorr  was  taken  the  1  Ith  May  ;  and  that  the  venditioni  expoira.s  issirerl  on 
the  .'iotir,  in  defairit  of  claim.  That  an  iiri|rrisition  was  also  taken  on  the  (Jth  .Irrne, 
whcrcoir  the  rule  to  claim  expired  the  I4tir,  aird  a  verrditioiri  exponas  issired  oir  the 
JOtli.  That  tire  ell'ects  being  irrsrrlHcient,  airothei'  writ  of  extent  was  issued  the  18th 
of  .Innc,  returrrable  the  iTith  .June,  and  tested  the  2'Ml  Api'il.  Inquisition  25th  June. 
Uirle  t(j  claim  expir'cd  li5tii  July,  arrd  vcirditioiii  exporr.is  issued  on  the  '.'lith,  under' 
which  the  goods  wer-e  afterwar'ds  sold. 

A  loirg  alhdavit  was  also  read  as  to  the  merits. 

On  those  facts  it  was  str'ongly  pi'cssed  on  the  C'ornt  that  this  application  was  too 
late,  even  if  there  had  bc(!ii  rrrcrits  distirrctly  shewn,  which,  however',  wer-e  negatived 
(it  was  said)  liy  the  allidavit  of  the  jir'osecutiM'  of  the  extent. 

i{|('ll.\l!lis.  Chief  I'ar'oir.  The  assigirces  oirght  cer'tairrly  to  be  let  in  to  clainr.  If 
they  have  becrr  guilty  of  any  laches,  or'  delay,  it  has  not  been  mor'e  than  a  month  ; 
which,  irr  the  ease  of  assignees,  ought  not  to  lie  allowed  to  prejudice  the  creditors.  In 
srrch  cases  some  delay  may  be  uiravoidable.  Their  they  have  swor-ir  to  nieiits  :  and 
.-dthough  it  is  denied  that  they  have  merits,  we  cairnot  take  that  denial  hci-c 
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[41]  The  rule  must  therefore  he  made  absolute. 

The  rest  of  the  Court  concurred. 

The  consideration  of  the  costs  being  mentioned,  the  Court  said  that  this  was  a  case 
where  the  assignees  ought  to  pay  the  costs  of  the  application. 

Per  Curiam.  Rule  absolute  on  payment  by  the  assignees  of  the  Costs  incurred 
by  the  prosecutors  of  the  extent  on  the  sale  of  the  property,  and  of  this  application  ; 
pleading  instanter,  and  going  to  tiial  at  the  Sittings  after  Term. 


[42]  Sir  Watkin  Lkwes  r.  Morgan  and  Others.*  18th  November  1817. — 
Settlement  of  accounts  between  attorney  and  client,  not  conclnsive  :  the  nature 
of  their  connection,  excepting  their  accounts  from  the  operation  of  the  general 
rule  in  equity.  Therefoi'e  accounts  settled  and  signed,  and  where  vouchers  are 
deli\'ered  up,  and  a  note  given  for  the  balance,  will  be  re-opened  at  a  very  con- 
siderable distance  of  time  after  such  settlement,  where  the  parties  stand  in  the 
relative  situation  to  each  other  of  attorney  and  client,  agent  and  principal :  and 
where  the  balance  is  in  favour  of  the  former  under  the  peculiar  circumstances 
affecting  this  case. — On  taking  such  re-opened  accounts  before  the  Deputy 
Itemembrancer,  it  will  not  be  sufficient  between  such  parties  that  bonds  are  pro- 
duced in  evidence  to  prove  that  the  debt  for  which  they  were  executed  existed  ; 
and  the  obligee  will  be  required  to  give  evidence  of  the  actual  payment  in  money 
of  the  full  consideration  expressed.  But  in  a  case  of  so  great  length  of  time,  the 
party  will  be  allowed  to  make  oath  of  the  existence  of  any  voucher,  which  may 
not  lie  forthcoming  on  re-opcningsuch  accounts. — An  attorney  acting  as  agent  for 


*  Complicated  as  the  present  case  may  be  in  its  circumstances,  yet  as  it  has  in  effect 
produced  from  time  to  time  from  the  high  judicial  characters  who  have  presided  in  the 
Coui't  of  Chancei-y,  or  sat  on  this  Bench  for  upwards  of  the  last  thirty  years,  with 
only  one  or  two  exceptions,  their  several  opinions  on  the  extent  of  the  jurisdiction 
which  courts  of  equity  may  exercise,  as  between  parties  who,  like  these,  have  been 
long  engaged  in  mutual  dealings  in  characters  whose  connection  necessarily  induces 
confidence  and  subjection  on  one  hand,  and  controul,  influence,  and  opportunity,  on  the 
other ;  it  must  therefore  be  considered  as  one  of  great  importance,  and  not  to  be 
omitted  in  a  collection  of  exchequer  cases.  Those  opinions,  too,  have  been  most 
elaborately  formed,  and  more  deliberately  promulgated,  than  is  usual  in  cases  of 
unanimity.  The  several  decisions  are  made  much  the  stronger  bj'  being  founded 
wholl}'  on  the  fidelity  required  by  the  Courts  from  persons  in  the  situation  of  pro- 
fessional adviser  to  others,  by  whom  great  confidence  must  necessarily  be  reposed  in 
them,  abstracted  from  and  independent  of  the  common  considerations,  so  often  forming 
a  material  part  of  such  cases,  of  impotence  from  infancy  or  age,  imbecility  of  mind, 
ignorance  from  want  of  education,  inexperience  in  business,  and  poverty  or  humility 
in  condition  of  life, — the  plaintiff  now  claiming  the  protection  of  the  Court,  being 
free  from  all  such  incapacities. 

On  the  particular  subject  of  the  case  therefore  the  present  series  of  opinions  forms 
an  almost  regular  treatise  ;  and  the  Editor  presumes  to  think  it  may  be  not  the  less 
valuable,  appearing  as  it  does  through  the  medium  of  a  report,  which  adds  at  least 
the  advantage  of  developing  the  course  of  practice,  as  displayed  in  the  progress  of 
a  suit  instituted  for  restitution  of  rights  lost  or  injured  by  consequence  of  such  con- 
nection ;  and  probably  the  difference  of  opinion  which  has  prevailed  on  the  Bench 
in  this  Court,  in  most  of  the  decisions  which  have  been  pronounced  (supported  as  it 
is  by  the  steady  logical  ability,  for  which  the  judgments  of  the  learned  dissentient 
are  on  all  occasions  so  conspicuous,)  and  which  will  be  found  to  be  more  referrible  to 
the  facts  than  the  law  of  the  case,  may  have  a  tendency  rather  to  illustrate  and  enforce 
the  legal  doctrine  deducible  from  it,  than  to  I'ender  it  the  weaker  or  more  doubtful 
as  an  authority. 

These  observations,  which  the  Keporter  has  ventured  to  obtrude  on  the  case,  have 
been  made  with  the  double  purpose  of  furnishing  an  apology,  if  not  an  excuse,  for 
its  length  ;  and  of  directing  the  reader's  attention,  in  limine,  to  the  points  of  which 
he  is  ultimately  to  be  possessed,  in  aid  of  the  usual  epitome  of  the  case  by  means  of 
the  marginal  reduction. 
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the  moitgagor  uiul  mortgagee,  in  the  matter  of  the  mortgage,  and  as  ageiit  and 
quasi  banker,  for  the  mortgagor  (that  is,  receiving  the  mortgage  monej',  and 
giving  his  accountable  receipts  to  the  mortgagor),  will  not  be  allowed  to  charge 
tlie  mortgaged  premises  with  a  greater  sum,  (although  actually  advanced  b}'  him 
on  account  of  his  piincipal  and  client,  and  within  the  amount  of  the  sum  to  be 
borrowed  on  mortgage)  than  shall  be  proved  to  have  been  really  paid  to  him  in 
money  liy  the  mortgagees,  on  account  of  and  as  agent  for  the  mortgagor :  nor 
will  the  most  minute  fraction  advanced  by  him  to  make  up  the  integral  sum  of 
the  mortgage  money  be  allowed  to  stand  as  a  charge  on  the  estates. — An  attorney 
having  himself,  in  quality  of  banker  to  his  client,  received  money  which  he  has 
procured  to  be  advanced  to  such  client  on  mortgage  of  his  estates  by  a  teira  of 
years  assigned,  for  which  he  gives  his  accountable  receipts,  and  from  which  he 
discharges  himself  by  money  actually  paid  to  and  on  account  of  the  piincipal, 
and  which  appears  by  an  account  settled  and  signed  by  both  parties,  will  yet  not 
be  allowed  to  charge  the  mortgage  estates  with  any  sum  ultra  what  has  Ijeen 
actually  advanced  by  the  mortgagees  in  money,  although  he  seek  to  charge  the 
estiites  with  no  larger  sum  than  the  express  amount  which  the  term  is  created 
to  laise,  and  although  there  are  unsatisfied  judgments  recovered  by  him  against 
his  client,  outstanding  at  the  time  when  the  mortgagor  seeks  to  have  the  posses- 
sion of  the  mortgaged  premises  delivered  up  to  him,  such  judgments  being  held 
not  to  be  taekablc  to  the  mortgages. — On  a  bill  for  an  account  of  all  transactions 
between  the  parties,  such  account  having  been  decreed,  the  Court  will  order,  on 
application,  if  any  of  the  ti'ansactions  developed  in  the  course  of  the  investigation 
appear  to  warrant  it,  that  the  Deputy  Remembrancer  take  a  separate  account 
(and  report  it  specially)  of  the  mortgage  account,  sti-ictly  speaking,  and  if  found 
to  have  been  satisfied,  (however  less  the  amount  may  be  than  the  money  actually 
advanced  by  the  attorney)  they  will  admit  the  mortgagor  to  redeem:  or  where 
the  whole  has  not  Ijeen  satisKed,  on  paying  what  shall  not  have  been  already 
paid.  Wood,  Bai'on,  contr;\. — Bills  of  such  solicitor'  for  business  done,  forming 
items  in  such  account,  are  still  liable  to  taxation.  Instruments  (as  bonds,  &c.) 
will  not,  under  such  circumstances,  he  permitted  to  stand  as  a  charge  on  the 
mortgaged  estates,  although  expressly  made  part  of  the  consideration  in  the 
mortgage  <leod,  unless  it  can  be  shewn  that  the  considciation  of  such  bonds  have 
l)een  actually  paid  in  money  by  the  mortgagee  to  the  mortgagor.  All  the  monies 
advanced  by  the  solicitor,  and  otherwise  due  to  him  ultra  the  mortgage  money, 
must  go  to  the  general  personal  account.  Wood,  Baron,  contrk. — If  the  attorney 
(being  concerned  as  well  for  the  mortgagor  as  mortgagee)  have  been  appointed 
receiver  of  the  rents  and  profits  of  the  mortgaged  estates,  and  on  the  order  made 
for  delivery  of  possession,  thei'C  is  found  to  be  a  balance  remaining  in  his  hands 
beyond  what  is  sutiicient  to  satisfy  the  mortgagees,  he  will  be  ordered  to  pa\' 
sucii  balance  into  Court,  notwithstanding  the  general  report  have  not  yet  been 
made,  on  which  there  ma\'  ])ossiljly  be  found  to  be  a  greater  sum  of  money  due 
to  him  than  the  balance  in  his  hands. — Wood,  Baron,  dissentiente. 

[See  S.  C.  in  Exchequer  Chamber,  1829,  3  Y.  &  J.  230  ;  and  in  House  of  Lords,  1834, 
3  CI.  &  F.  159  ;  8  Bligh,  N.  S.  777.     For  previous  proceedings,  1816,  see  4  Drw.  29.] 

The  various  proceedings  which  have  taken  place  during  the  course  of  this  long 
protracted  suit  have  [43]  given  rise  to  the  discLissinn  of  a  doctrine,  nowhere  a])])earing 
in  the  books  to  have  been  ever  befoie  so  [44]  fully  considered  by  the  Courts,  and  one 
of  the  highest  importance  in  point  of  law,  as  afl'ecting  the  interests  of  every  man  of 
pro]ierty  who  may  be  driven  by  the  pressure  of  his  emergencies  to  have  recourse  to 
a  leg.il  adviser,  in  a  season  of  difliculty.  As  the  whole  case  depends  materially  on 
the  very  peculiar  situ.ition  of  the  parties  to  the  suit,  and  the  nature  of  their  mutual 
transactions  and  dealings  together,  as  with  reference  to  their  connection  in  tile  several 
relative  characters,  successively,  of  attorney  aufl  client,  ])rinci]ial  and  agent,  banker 
and  customer,  mortgagor  and  moi'tgageo,  obligor  and  obligee,  debtor  and  creditoi-, 
l)lainlill' and  defendant,  a  succinct  and  nn'nute  detail  of  the  history  of  that  coinieclion, 
and  of  those  transactions  becomes  indispensil>ly  necessary,  botli  to  a  ])i-oper  under- 
standing of  the  nature  of  the  case,  and  to  its  being  called  in  aid  as  an  authority  ;  for 
the  facts  form  the  ground-work  and  foundation  of  all  the  various  decisions  which  liavo 
been  from  time  to  time  pronounced  in  the  cause. 
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Ill  the  year  1773  it  w;is  agreed  l)et\veoii  the  plaiiitifl'  ami  defendaiit  *  (who  first 
became  acquainted  together  casually  on  the  occasiou  of  an  accidental  meeting  in  Wales,) 
that  the  defendant  should  procure  for  the  plaintiff  money  from  6  to  [45]  fSOOOl.  on 
mortgage  of  certain  estates  in  the  counties  of  Glamorgan  and  Carmarthen,  of  which 
the  plaintifl'  was  seized  in  right  of  his  wife,  at  four  per  cent,  which  the  defendant  had 
professed  to  be  able  to  do.  That  sum,  when  raised,  was  to  be  applied  partly  in  dis- 
cbarge of  a  mortgage,  then  outstanding  on  the  plaintiff's  estates  in  Pembrokeshire, 
to  Dr.  Kent,  for  30001.  (which  was  subsequenth'  encreased  to  -50001.)  with  interest 
at  the  rate  of  five  per  cent,  and  the  remainder  was  to  be  paid  to,  or  to  the  account 
of  the  plaintiff.  In  the  mean  time  and  while  the  defendant  was  endeavouring  to 
negociate  the  various  loans  which  it  was  intended  to  procure,  he  advanced  to  the 
plaintiff'  (as  he  stated)  a  .sum  of  .5001.  and  various  minor  sums  at  different  times  (alleged 
to  be  the  property  of  the  defendant's  brother  Chardin,  then  in  the  defendant's  hands) 
to  meet  the  expences  of  the  plaintiff,  who  was  at  that  time  engaged  in  an  election- 
contest  for  the  city  of  Worcester :  for  all  which  several  sums  consolidated,  amounting 
together,  according  to  an  account  then  taken  between  plaintiff  and  defendant,  to  the 
sum  of  '24001.,  the  plaintiff,  at  the  end  of  the  year,  executed  a  bond  to  Chardin  Morgan, 
which  he  delivered  to  the  defendant. 

To  enable  the  defendant  more  readily  to  procure  the  loan,  the  plaintiff  and  his 
wife,  by  lease  and  release  (24th  and  25th  March  1775),  limited  and  appointed  their 
settled  estates  in  Glamorgan  and  Carmarthen,  to  the  use  of  George  Morgan  and  James 
Morgan,  two  of  the  defendant's  brothers,  [46]  for  a  term  of  five  hundred  years,  in 
trust  to  raise  the  sum  of  12,0001.  to  pay  off' the  said  mortgage  of  50001.  and  to  keep 
down  the  interest  on  the  money  to  be  advanced.  The  defendant  at  that  time  however 
failed  to  procure  an\'  loan  on  the  estates.  In  the  following  May,  (the  defendant  being 
about  to  be  married)  an  indenture  of  settlement  was  executed,  whereby,  after  reciting 
that  part  of  the  fortune  of  Amelia  Farrer,  (the  defendant's  intended  wife)  consisted  of 
15421.  and  21541.  East  India  annuities,  and  14421.  10s.  three  per  cent,  reduced  annuities, 
and  six  fen  office  bonds  for  1001.  each  ;  and  reciting  the  aforesaid  bonds  for  24001. 
and  6001.  ;  and  that  the  said  East  India  annuities  and  reduced  annuities  had  been 
transferred  into  the  names  of  the  said  William  Farrer  and  James  Morgan,  it  was 
witnessed  and  declared,  that  the  said  William  Farrer  and  James  Morgan,  their 
executors,  administrators,  and  assigns,  .should  stand  possessed  of  the  said  East  India 
annuities,  bank  annuities,  fen  office  bonds,  and  the  said  bonds  for  24001.  and  GOul. 
upon  trust,  to  get  in  the  money  secured  by  the  said  two  last-mentioned  bonds,  and 
invest  the  same  in  Government  or  real  securities,  and  pav  the  interest  and  dividends 
thereof  as  therein  mentioned.  And  the  defendant  John  Morgan  covenanted,  that  in 
case  the  said  trustees  should  not,  within  two  years,  be  able  to  recover  payment  of  the 
whole  of  the  money  secured  by  the  said  bonds  for  24001.  and  6001.  he  (the  defen- 
dant) his  executors  or  administrators,  would  make  good  the  same ;  and  he  also 
covenanted  to  pay  to  the  said  [47]  trustees  a  further  sum  of  25001.  as  therein 
mentioned.  On  the  execution  of  the  settlement  the  defendant  prevailed  on  his  said 
trustees  to  advance  the  plaintiff  80001.  on  the  aforesaid  mortgage,  which  they  did  in 
part  in  the  following  manner,  viz.  by  assignment  of  the  bond  for  24001.  given  to 
Chardin  Morgan  (and  which  had  been  previously,  as  was  stated,  assigned  by  him  to 
the  defendant's  trustees,) — by  payment  by  them  of  42091.  7s  Id.  ;irising  from  the 
sale  of  the  said  East  India  and  Bank  annuities,  and  12s.  lid.  added  thereto  by  the 
defendant,  all  which  were  received  by  the  defendant  as  agent,  &c.  for  the  plaintiff', 
and  the  defendant  gave  the  plaintiff  his  accountable  receipt  for  66101.  ;  and  a  memo- 
randum of  the  whole  of  the  transaction  was  endorsed  on  the  .settlement ;  and  on  the 
2d  June  1775,  the  term  was  assigned  to  the  trustees  under  defendant's  settlement, 
by  way  of  mortgage  for  that  sum.  On  the  same  day  the  plaintiff"  executed  to  the 
defendant  a  receivership  deed,  appointing  him  receiver  of  the  rents  and  profits  of  the 
estates  so  mortgaged  to  the  trustees  (a  new  appointment  having  in  the  mean  time 
been  made  of  Chardin  Morgan,  as  a  trustee  of  the  term,  in  the  room  of  James),  with 
power  to  Ijring  ejectments  :  and  out  of  such  rents  and  profits,  the  defendant  was  to 
keep  down  the  interest  of  the  06 101.  and  pay  the  residue  to  the  plaintiff'  On  the 
2d  April  1776,  the  defendant's  trustees  advanced  the  plaintiff',  by  payment  to  the 
defendant,  as  his  agent,  a  further  sum  of  12001.  for  securing  which,  with  1901.  advanced 

*  By  "  the  defendant "  will  he  meant  the  defendant  John  Morgan  throughout. 
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Ijy  the  ilctuiulant  liiniselt,  the  term  was  further  mortgaged  l)y  deed  poll,  [48]  indorsed 
for  13901.  for  which  sum  the  defendant  also  gave  the  phuntirt'  his  further  accountable 
receipt,  making  a  corresponding  memorandum  on  the  back  of  his  marriage  settlement, 
declaring  thereby  that  12001.  part  thereof  was  applicable  to  the  trusts  therein.  On 
the  Sd  of  the  same  month  Henry  Wilder  (a  trustee  under  the  marriage  settlement 
of  James  Morgan)  advanced  on  further  mortgage  of  the  term  400U1.  by  payment  to 
the  defendant,  for  which  also  he  gave  the  plaintiff  his  accountable  receipt ;  and  in  the 
following  May,  the  defendant  paid  off'  the  mortgage  for  -50001.  to  Dr.  Kent,  and 
interest,  amounting  to  3091.  7s.  (id.  In  the  ensuing  Jul}'  Chardin  Morgan  advanced 
the  plaintiff  lOOOl.  on  an  assignment  of  his  interest  in  a  decree  in  a  suit  in  Chancery, 
entitled  Luwes  v.  roj/lcin,  for  which  sum  likewise  the  defendant  gave  the  plaintiff  his 
accountable  receipt. 

In  December  of  the  same  year  the  defendant  delivered  to  the  plaintiff  an  account 
of  the  application  of  all  the  sums  so  received  by  him  as  his  agent,  making  together 
the  sum  of  13,0001.  And  on  the  24th  of  February  1777,  after  a  meeting  for  the 
purpose,  where  the  said  accounts  were  investigated  by  the  plaintiff,  and  certain  trilling 
deductions  made  by  him  under  the  stated  account  in  his  own  hand-writing,  having 
also  himself  ticked  off  all  the  items  for  the  disbursement  of  which  by  Morgan  vouchers 
had  been  produced,  the  plainlill'  wrote  under  the  account  the  following  memorandum, 
which  he  signed,  "4th  February  1777.  Settled  and  allowed  the  above  account 
(errors  [49]  excepted),  the  balance,  after  deducting  .551.,  being  5(571.  paid  by  note  of 
hand  ;"  which  note  of  hand  was  then  given  to  the  defendant,  who  thereupon  delivered 
up  to  the  plaintill  all  his  vouchers  for  the  account,  and  a  duplicate  thereof,  which  was 
signed  by  him. 

Immediately  afterwards  the  defendant  (as  he  stated)  lent  the  plaintiff  2001.  for 
which  he  took  his  note  of  hand  ;  and  he  also  lent  him  3001.  more  on  the  credit  of  the 
deciee  already  alluded  to,  for  which  and  other  sums  amoiniting  to  11421.  the  defen- 
dant afterwards  recovered  judgment,  and  took  a  warrant  of  attornej',  and  also  for 
15471.  19s.  recovered  at  the  suit  of  C'hai'din  Moi'gan,  on  the  sums  of  lOOOl.  1201.  and 
3001.  advanced  in  177G  and  1777,  and  the  interest. 

In  August  following,  the  interest  of  the  mortgage  money  of  SOOOl.  advanced  by 
the  defendant's  trustees,  being  in  arrcar,  the  defendant  lilcd  a  bill  on  the  mortgage, 
and  brought  ejectments  on  the  term  to  enable  him,  as  receiver,  to  enter  into  the 
receipt  of  the  rents  and  profits.  In  .September  it  was  referred  to  the  arbitration  of 
two  solicitors,  William  Parry  and  Hciny  Holt,  to  a.scertain  what  was  due  from  the 
plainlitf  to  the  defendant  on  the  mortgages  and  judgments,  with  a  view  to  the  paying 
off  of  the  whole,  and  releasing  the  estates:  the  proceedings  in  ejectment  to  be  stayed 
in  the  mean  time  for  six  months  :  and  the  ten;uits  to  suffer  judgment  to  be  entered 
up  against  the  casual  ejectors,  the  last  day  of  Hilary  then  ne.xt.  [50]  In  March  1779, 
the  reft-rees  made  their  award,  declaring  (after  reducing  the  defendant's  l)ills  of  costs 
from  i  I3)S1.  to  5G91.)  that  there  was  due  to  the  defendant  and  iiis  trustees  l(:),3Uf<l. 
17s.  7d.  on  the  mortgages  and  judgments;  and  the  defendant  having,  in  the  next 
Easter  Term,  obtained  judgment  for  the  5()91.  and  executed  a  writ  of  fieri  facias,  on 
the  old  judgment  for  11421.  on  timlier  felled  by  the  plaintiff  on  the  estates,  not  com- 
prized in  the  mortgage  term.  In  Hilary  il^O,  a  reference  of  all  matters  in  difference 
to  Mr.  IJlake  was  made  a  rule  of  Coui-t  by  consent,  who  awarded  the  timber  to  be 
sold,  and  the  proceeds,  deducting  all  reasonable  costs  and  charges,  to  be  paid  to  the 
defendant;  and  that  Rhys  Davies,  of  Swansea,  should  lie  ai)|)ointed  receiver  of  the 
rents  and  profits  of  the  mortgaged  estates,  who  was  to  ap[)ly  the  same  in  payment 
of  the  interest  of  the  80001.  and  40001.  due  to  the  defendant's  trustees,  and  the 
costs  of  the  ejectments,  and  to  pay  the  residue,  after  deducting  the  costs  of  the 
reeeivcrsliip,  to  tiie  plaintiff 

Ilil.iry  Term,  17.^3.  Bill  filed.— In  Hilary  1783,  the  plaintiff  tiled  the  present 
bill  against  the  defendant,  stating  that  the  sinus  auKJunting  to  12,0U0l.  said  ti)  have 
bemi  advanced,  had  not  been  advanced  in  fact,  but  merely  some  small  sums  on  account ; 
that  the  50001.  mortgage  was  not  [laid  off  till  May  177(1,  and  that  the  plaintiff  never 
executed  a  liond  for  24001.  to  Chardin  Morg.an,  oi',  if  he  did,  it  was  only  to  rai.sc 
money  on  ;  that  the  defendant  had  never  delivered  any  bills  of  his  fees  and  disburse- 
ments, and  [51]  that  there  were  errors  in  the  account  settled  24th  February  1777: 
and  he  prayed  that  an  account  might  be  taken  of  all  dealings  and  transactions 
between  the  plaintitt'  and  defendant,  and  James  Morgan  and  Henry  Wilder  and  the 
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plaintiff,  and  Chardiii  Morgan,  deceased,  and  paiticulaily  between  the  plaintiff  and 
the  defendant  John  Morgan,  and  of  what  was  really  and  bona,  fide  due  to  the  defen- 
dant and  his  trustees,  and  the  mortgagee  Wilder  ;  and  that  so  much  of  the  several 
sums  of  66101.  13901.  and  40001.  as  should  appear  to  have  come  to  the  hands  of  George 
Morgan,  might  be  answered  by  him  accordingly,  and  as  to  what  should  appear  to 
have  come  to  the  hands  of  Chardin  Morgan,  in  his  life-time,  might  be  answered  out 
of  his  assets  by  James  Morgan  ;  that  the  award  of  Holt  and  Pariy  might  be  declared 
void  ;  that  the  defendant's  bills  might  be  taxed ;  and  that  on  payment  by  the  plaintiff 
to  the  defendant  and  his  trustees,  and  the  mortgagee  Wilder,  what  should  be  found 
due  on  taking  such  several  accounts,  the  plaintiff' might  be  let  in  to  redeem  the  estates 
comprised  in  the  said  term  of  five  hundred  years,  and  that  the  defendants  might  be 
restrained  from  selling  an\^  more  of  the  timber  felled  ;  but  that  the  remainder  unsold 
might  be  sold  for  the  plaintitt"s  benefit. 

To  that  bill  the  defendant,  the  mortgagees,  and  judgment  creditors,  dulj'  appeared, 
and  on  the  25th  of  March  1784,  the  defendants  William  Farrer  and  James  Mirgan, 
put  in  their  answer,  thereby  stating  that  the  said  bond  for  24001.  [52]  had  been 
assigned  to  them  as  trustees  of  the  marriage  settlement  of  the  defendant  John  Morgan, 
dated  the  5th  of  May  1775,  and  which,  being  added  to  42091.  7s.  Id.  other  trust 
money,  made  66091.  7s.  Id.  which,  with  12s.  lid.  paid  by  the  said  defendant,  made 
in  the  whole  66101.  the  consideration  for  the  mortgage  of  the  2d  of  June  1775  :  and 
that  some  time  before  the  date  and  execution  of  the  deed  poll  of  the  2d  of  April  1776, 
the}'  advanced  the  plaintiff  13901.  by  paying  the  same  into  the  hands  of  the  said 
defendant,  as  his  attorney,  and  the  same  was  secured  to  them  by  the  deed  poll  ;  that 
they  had  no  interest  in  the  said  sums,  making  together  80001.,  save  as  trustees  as 
aforesaid,  the  same  being  money  settled  on  the  marriage  of  the  defendant  with  the 
said  Amelia ;  and  the  said  James  Morgan,  by  the  same  answer  said,  that  on  the  2d  of 
February  1776,  he  advanced  the  said  plaintiff  40001.  part  of  the  trust  money  settled 
on  his  the  said  James  Morgan's  marriage,  by  paying  the  same  into  the  shop  of  the 
said  Messrs.  Huare,  in  Fleet  Street,  in  the  name  of  the  said  defendant,  as  the  attorney 
to  the  said  plaintiff,  yet  that  no  security  was  executed  till  the  3d  of  April  following; 
and  he  further  said,  he  believed  that  the  said  Chardin  Morgan  in  his  life-time,  advanced 
the  said  plaintiff'  lOOOl.  3001.  and  1201.  and  found  it  neces.sary  to  bring  an  action  at 
law,  for  re-payment  or  better  securing  the  re-payment  thereof  ;  and  that  the  .said 
Chardin  Morgan  afterwards  dying,  the  said  plauitift'  executed  a  warrant  of  attorney 
to  enter  up  judgment  against  him  for  principal,  interest,  and  costs,  amounting  to 
15471.  19s. 

[53]  On  the  19th  of  May  following,  the  defendant  John  Morgan  put  in  his  answer, 
thereby  denying  all  the  material  allegations  in  the  bill,  and  also  denying  that  the 
consideration  money  for  the  several  securities  were  not  ad\'anced,  or  that  there  were 
any  errors,  overcharges,  or  omissions  in  the  account  of  the  24th  of  February  1777; 
and  also  denying  all  fraud  whatever  on  the  part  of  himself,  or  the  trustees  or 
mortgagees. 

Henry  Wilder,  by  his  answer,  stated  that  he  was  trustee  of  the  marriage  settlement 
of  the  said  James  Morgan  for  the  said  40001.  And  George  Morgan,  by  his  answer, 
said  that  he  executed  the  aforesaid  mortgages  as  ti'ustee  for  and  by  the  direction  of 
the  plaintiff',  and  believed  that  the  said  sum  of  12,0001  was  bona  tide  advanced  to  or 
for  the  use  of  the  plaintiff'. 

On  the  2d  June  1788  (the  defendants  having  in  the  mean  time  made  several 
motions  to  dismiss  the  plaintitt^s  bill  for  want  of  prosecution)  the  cause  came  on  to  be 
heard  on  bill  and  answer  only,  the  plaintiff  not  having  examined  any  witnesses  in 
support  of  his  bill,  when  the  only  question  which  was  made  was,  whether  the  judgments 
were  tackable  to  the  mortgages  ?  and  the  Court  declared  that  the  judgments  were 
tackable  ;  and  that  therefore  the  Cijurt  could  make  only  the  usual  decree  foi-  redemption, 
on  payment  of  principal  and  interest  and  costs,  and  recommended  the  counsel,  on  both 
sides,  to  draw  up  heads  of  a  decree  to  be  presented  to  the  Court  on  the  5th  of  June  ; 
[54]  but  counsel  not  agreeing,  nothing  further  was  done. 

On  the  lOth  of  April  1794,  a  report  was  made  in  the  cause  of  "  Lcioes  v.  Pujikin," 
by  Mr.  Fames,  then  one  of  the  Masters  of  the  Court  of  Chancery,  in  pursuance  of  an 
order  of  reference  to  him  respecting  the  aforesaid  sums  of  10001.  and  3001.,  whereby 
he  certiticd  the  aforesaid  indenture  of  the  11th  of  July  1776,  and  the  indoi-sement 
thereon  of  the  8th  of  March  1777,  and  that  he  had  computed  interest  on  the  said  sums 
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of  lOUOl.  :ui(l  .'iOOl.  to  the  6th  of  March  1794,  which  iimouuted  to  11051.,  whereto 
Leiiig  added  51.  17s.  6d.  for  interest  from  the  .said  Sth  of  March  1794,  to  the  10th  of 
Ajiril  then  instant,  they  made  together,  to  be  due  to  the  said  James  Morgan,  on  the 
said  lOlh  of  April,  for  principal  and  interest,  4101.  17s.  6d.,  which  report  was,  by  order 
dated  the  2Uth  of  May  following,  absolutely  confirmed. 

By  an  order  made  Ijy  the  said  Court  of  J']xchei[uer,  in  the  cause  of  "Lewtsv. 
Monjan,"  on  the  application  of  the  plaintilf,  dated  the  lUth  of  July  1795,  it  was  ordered 
that  Messrs.  Kent  and  Co.  should  be  at  liberty  to  let  and  set  the  said  estates,  but  they 
were  to  pay  the  rents  and  profits  thereof  to  the  defendant  John  Morgan. 

In  April  and  May  179G,  the  cause  came  on  again  to  be  heard,  when  the  answer  of 
the  said  defendants  William  Farrer  and  James  Morgan,  stating  the  actual  payment 
of  the  13901.  into  the  [55]  hands  of  the  defendant  John  Morgan,  being  read,  and  the 
defendant's  marriage  settlement  of  the  5th  of  May  1775,  with  the  indorsements 
thereon,  being  produced,  whereby  the  component  amount  of  the  aforesaid  sums  of 
66101.  and  13901.,  as  agreed  upon  between  the  defendant  and  his  said  trustees, 
appeared,  and  counsel  having  been  heard  on  both  sides, 

2d  July  1796. — Macdonald,  Chief  Baron,  now  delivered  the  judgment  of  the 
Court.  Having  adverted  to  the  facts  of  the  cause,  and  emphatically  marking  that  the 
defendant  was,  during  the  whole  time,  the  plaintitl's  sole  legal  adviser — his  having 
demands  for  costs  amounting  to  between  30001.  and  40001. — and  his  having  been  in 
pos.session  or  receipt  of  the  rents  and  profits  of  the  plaintitl''s  estates  for  ten  years — 
"  And  now,  said  his  Lordship,  he  (the  defendant)  claims  16,0001.  to  be  due  to  him  from 
the  plaintirt'." 

"Thus  stands  the  case  as  between  the  plaintiff'  and  his  friend  and  law  adviser.  It 
manifestly  appears,  that  the  plaintill'  trusteil  the  whole  management  of  his  money 
afTairs  to  the  defendant,  and  that  he  possessed  his  entire  unsuspecting  and  absolute 
confidence.  On  the  ground  of  that  connection,  the  plaintiff  resorts  to  this  Court, 
that  the  defendant  may  be  compelled  to  satisfy  the  Court  as  to  the  real  foundation 
of  his  claims.  .And  we  are  of  opinion,  that  he  must  account  for  the  sums  alleged  to 
have  been  advanced  of  66101.,  13901.,  and  40001.,  airl  for  all  sums  of  [56]  money 
received  by  him  by  the  rents  and  profits  of  the  estates,  as  being  the  plaintitt's  attorney, 
and  in  whom  as  such  he  placed  his  sole  confidence.  This  is  a  case  of  attorney  and 
client.  An  attorney  has  often  been  described  to  be  an  officer  of  the  Court,  and  in 
that  character  responsible  for  the  piotection  of  his  client,  from  all  acts  which  may 
prove  detrimental  to  his  interest.  It  is  his  duty  to  apprize  him  of  the  legal  conse- 
(piences  of  his  actions,  and  he  ought  to  be  aljle  to  lay  before  the  Court,  when  called 
u])on,  a  ready  account  of  all  their  mutual  transactions,  and  to  be  alile  to  corroborate 
them  by  evidence ;  and  the  Court  may  refer  them  to  the  Deputy  Remembrancer." 

"In  the  case  of  ll'almesi//  v.  /inollt  (2  Atk.  25),  Lord  llardwicke  said,  that  an 
attorney's  I'cceipt  foi'  the  amount  of  his  liill  of  costs  was  no  bar  to  his  client's  taxation 
of  them  ;  that  a  bond  or  mortgage  given  by  his  client  for  the  amount  was  cognizalilc 
in  a  court  of  equity,  in  consideration  of  his  power  and  inlluence.  And  so  Lord 
Loughborough  held  in  the  case  of  Bowman  v.  raync,  and  that  a  Court  to  whom  an 
attorney  is  accountable  as  well  as  to  his  client,  would  not  suffer  such  security  to  stand 
for  more  than  the  amount  when  ta.xed." 

"  The  objections  made  by  the  counsellor  the  defendant  to  tlie  opening  the  accounts 
of  their  transactions  aie,  1st,  that  there  are  no  specific  errors  chargeil  by  the  jiiaintifi's 
bill ;  2diy,  that  the  ac-[57]counLs  are  settled  ;  3dly,  tiiat  the  vouchers  are  tielivered 
up;  Ithly,  IJiat  the  award  iJ  .Messrs.  Holt  and  I'arry  was  set  aside  liy  tiic  awai'd  of 
Ml'.  Blake  ;  and,  5thly  and  lastly,  tiie  length  of  time  elai)sed  since  the  .accounts  were 
settled.  As  to  the  awards,  they  only  shew,  that  in  the  opinion  of  one  attorney,  the 
charges  of  another  attorney  were  very  great.  With  respect  to  the  first  and  second 
objections,  it  nuist  be  admitted,  that  the  plaintiff's  bill  is  not  a  strong  one  in  respect 
of  charging  errors  ;  for  there  are  none  specifically  stated  ;  but,  on  the  other  hand,  on 
comparing  the  answers  with  the  schedules,  there  appeals  to  be  no  sort  of  accuracy  in 
the  accounts.  Some  are  without  dates,  and  they  are  so  confounded  as  to  have  materi- 
ally varied  the  balance,  and  so  much  irregularity  and  obscurity  prevails,  m  to  bailie 
investigation.  As  to  the  third  objection  of  the  vouchers  having  been  delivered  up  to 
the  plaintill',  where  the  objection  to  the  accounts  themselves  are  so  manifest  and 
strong  as  here,  it  may  be  (loul)ted  if  the  vouchers  would  veiify  them  ;  at  the  .same 
time,  ihe  d.ingei'  of  calling  on  a  [)aity  disarmed  of  his  vouchers  to  account,  cuiniot  but 
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be  a  serious  proceeding.  It  is  howe^•er  to  be  presumed  th;it  an  attorney  keeps  regular 
accounts,  to  which  great  weight  must  be  given  ;  and  the  other  party  must  give  an 
account  of  what  has  become  of  the  vouchers,  or  produce  them.  The  plaintiff's  counsel 
admit  that  the  vouchers  were  delivered  up,  and  consent  to  be  satisfied  with  the  defen- 
dant's verification  of  them  on  oath.  In  raiKjhan  v.  Lloi/d  that  was  not  considered  an 
insurmountable  objec-[58]-tion.  There  they  were  so  supplied,  and  so  they  may  be  here, 
by  the  defendant's  oath." 

"  The  circumstance  of  the  plaintiff''s  situation  in  life — his  being  a  barrister,  an  alder- 
man, and  a  magistrate  of  the  city  of  London — his  having  been  sherifi'  and  maj^or  of 
London — can  have  no  weight  against  the  single  clear  fact  of  his  having  delivered  him- 
self up  to  the  defendant,  as  his  confidential  adviser  and  attorney." 

"  The  last  objection  made  by  the  defendant's  counsel  to  the  opening  the  accounts 
is  the  length  of  time  since  they  were  settled.  This  bill  however  was  filed  in  1783, 
and  the  plaintitt'  then  complained  of  having  been  ruined  in  his  property,  and  embroiled 
in  every  species  of  litigation  ;  whereas  in  the  commencement  of  his  connection  with 
the  defendant  it  was  very  much  otherwise  with  him.  On  that  part  of  the  case  I  shall 
refer  to  what  was  said  by  Lord  Uardwicke,  in  the  case  of  The  Drapers'  Companif  v. 
Davis  (2  Atk.  295),  that  the  behaviour  of  the  solicitor  in  taking  a  judgment  for  his  bills 
of  costs,  on  the  face  of  which  were  many  extraordinary  items  and  improper  charges, 
warranted  the  Court,  notwithstanding  the  length  of  time  (which  was  from  1725  to 
1742,  seventeen  years),  in  referring  them  to  the  Master  to  be  taxed,  and  ordering  the 
securities  to  be  delivered  up." 

"  On  the  ground  therefore  of  complicated  deal-[59]-ings,  and  the  confidential 
relationship  in  which  the  defendant  stood  as  to  the  plaintiff',  the  unsatisfactory  accounts 
delivered  of  the  bills  of  costs,  and  all  the  other  circumstances,  we  are  of  opinion,  that 
the  several  dealings  and  transactions  between  the  plaintiff"  and  defendant  ought  to  be 
investigated  aud  examined  by  the  Deputy  Kemembrancer.  There  must  therefore  be 
an  account  of  all  such  dealings  and  tran.sactions,  and  of  all  monies  received  by  the 
defendant  as  agent,  both  to  the  plaintiff'  and  the  mortgagees,  and  the  application 
thereof,  making  all  just  allowances.  The  bills  of  costs  to  be  taxed.  The  plaintiff'  to 
produce  all  vouchers,  or  where  any  one  is  not  forthcoming,  and  is  sworn  to  have  been 
delivered  to  the  plaintiff',  it  must  be  received  as  an  established  fact  that  such  voucher 
did  exist.  An  account  must  also  be  taken  of  the  rents  and  profits  of  the  mortgaged 
estates,  and  of  the  estates  not  in  mortgage,  and  of  the  timber  felled  thereon." 

It  was  accordingly  decreed 

That  it  be  referred  to  the  Deputy  Remembrancer  to  take  an  account  of  all  dealings 
and  transactions  between  the  said  plaintiff'  aud  the  defendant  John  Morgan,  in  the 
pleadings  mentioned,  and  of  all  sums  of  money  received  by  the  said  defendant,  as 
agent  to  the  said  plaintiff',  aud  also  to  the  mortgagees,  and  when  and  how  such  sums 
of  money  were  paid  or  applied  to  their  accounts  respectively,  and  to  tax  the  sevei'al 
bills  of  costs  claimed  to  be  due  to  the  said  defendant  from  the  saiil  [60]  plaintiff",  as 
his  attorney,  solicitor,  or  otherwise  ;  and  to  report  what  he  should  find  due  from  the 
said  plaintiff'  to  the  said  defendant  on  account  thereof  ;  and  to  take  an  account  of  the 
rents  and  profits  of  the  mortgaged  estates  in  the  pleadings  mentioned,  and  of  the 
timber  which  had  been  felled  thereon,  and  on  the  estates  not  in  mortgage  received  by 
the  said  defendant,  or  by  any  other  person  or  persons,  by  his  order,  or  for  his  use,  or 
which,  without  his  wilful  default,  he  might  have  received,  and  the  times  when  he  or 
they  respectively  received  or  might  have  received  the  same  ;  and  to  take  an  account  of 
the  rents  and  profits  of  the  said  plaintiff's  estates  not  in  mortgage,  and  of  which  the 
said  defendant  then  was  or  had  been  in  possession  under  the  several  executions  in  the 
pleadings  mentioned,  or  otherwise  received  by  him,  or  by,  &c.  (as  before).  And  the 
Deput}'  Remembrancer  was  to  make  to  all  parties  all  just  allowances,  aud  all  parties 
were  to  be  examined  on  interrogatoiies  touching  the  several  accounts  and  bills  of  costs, 
as  the  Deputy  Remembrancer  should  direct,  and  were  to  produce  before  the  Deputy 
Remembrancer  (upon  oath,  if  required)  all  books,  deeds,  evidences,  papers,  writings, 
and  vouchers,  in  their,  or  any  or  either  of  their  custody  or  power,  relative  to  the  several 
matters  thereby  referred.  And  it  was  ordeied  that  if,  in  the  taking  of  the  said  accounts, 
and  the  taxing  of  the  said  bills  of  costs,  it  should  appear  that  any  one  or  more  voucher 
or  vouchers  in  support  of  any  one  or  more  article  or  articles  in  the  said  accounts,  and 
bills  of  costs,  had  been  lost,  or  could  not  l:ie  found,  [61]  then  the  said  defendant  should 
make  oath  before  one  of  the  Barons  of  that  Court,  that  such  voucher  or  vouchers 
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did  iherctuforc  exist,  and  of  the  conteiils  and  purpoit  thereof,  and  that  the  same  had 
been  delivered  up  to  the  said  plaintifV.  And  it  was  further  ordered,  that  the  direc- 
tions and  provisions  in  the  order  of  the  10th  day  of  July  1795,  should  continue  and 
remain  in  full  force,  as  if  the  same  were  herein  contained,  and  made  part  of  this  decree. 
And  it  was  ordered,  that  the  consideration  of  interest  of  monies  received  by  the  said 
defendant,  or  which,  without  his  wilful  default,  he  might  have  received  until  the 
actual  payment  or  application  thereof,  and  the  consideration  of  the  costs,  and  all  further 
directions  touching  the  matters  thereby  referred,  should  be  reserved  until  the  Deputy 
Kemembrancer  should  have  made  his  general  report  touching  the  said  matters  ;  and 
in  the  mean  time  all  or  any  of  the  parties  were  to  tie  at  liberty  to  apply  to  the  Court, 
as  there  should  be  occasion. 

That  decree,  having  been  drawn  up,  was  delivered  to  the  said  plaintiff  for  peru.sal ; 
but  it  was  not  passed  till  November  1797. 

On  the  11th  of  July  1798,  the  plaintiff  gave  notice  of  motion  for  the  13th,  that 
the  said  William  P'arrer  and  James  Morgan,  the  mortgagees  for  80001.,  might  be 
directed  to  deliver  up  the  possession  of  the  mortgaged  estates,  on  the  ground,  that  the 
80001.  had  been  paid  off  by  rents  and  profits,  when  the  counsel  for  the  mortgagees  and 
[62]  judgment  creditors,  submitted,  that  the  motion  could  not  be  granted  while  the 
subsequent  mortgage  for  40001.,  and  also  the  judgments  for  1.5471.  19s.,  11421.,  and 
5G91.,  which  were  decided  to  be  tackable  to  the  mortgages,  remained  unpaid.  An  order, 
agreeable  to  one  part  of  that  application,  was  made  on  the  K3th  (Julj^)  referring  it  to 
the  Deputy  Kemembrancer  to  appoint  a  proper  person  to  be  receiver  of  the  rents  and 
profits,  who  was  to  pay  the  same  half  yearly  to  the  defendant  John  Morgan,  till  further 
order. 

In  November  1799  the  defendant  put  in  his  examination  to  interrogatories 
exhibited  by  the  plaintiff,  and  in  the  schedules  thereto  ho  set  forth  an  account  of  all 
monies  recei\ed  by  him  as  agent  to  the  plaintili',  and  to  the  mortgagees,  and  of  the 
interest  due  thereon,  and  an  account  of  the  receipt  of  the  rents  and  profits,  and  the 
application  thereof. 

On  the  i7th  of  June  1801,  the  plaintiff  moved  that  the  Deputy  Kemembrancer 
might  be  at  liberty  to  make  a  separate  report  of  all  dealings  and  transactions  between 
the  plaintili'  and  the  defendant,  as  far  as  related  to  the  monies  actually  leceived 
and  paid  on  account  of  the  mortgages  and  judgments  in  the  liill  mentioned,  and  of  all 
sums  received  by  the  said  defendant,  as  agent  to  the  said  plaintili',  and  also  to  the 
mortgagees,  and  when  and  how  such  sums  were  applied  to  their  account  respectively  ; 
and  of  the  lents  and  profits  of  the  mortgaged  estates  in  the  pleadings  in  [63]  that 
cause  mentioned,  and  of  the  timber  felled  thereon,  and  on  the  estates  not  in  mortgage, 
received  by  the  said  defendant,  or  by  any  person  or  persons  by  his  order  or  for  his 
use,  and  the  times  when  he  or  they  received  or  might  have  received  the  .same  ;  and 
also  of  the  rents  and  profits  of  the  .said  plaintiff's  estates  not  in  mortgage,  and  of  which 
the  said  defendant  then  was  or  had  been  in  possession,  under  the  several  executions 
in  the  said  pleadings  mentioned,  or  otherwi.se  i-eceived  by  him,  or  by  any  person  or 
persons  by  his  order,  or  for  his  use  ;  and  the  times  when  he  or  they  received  or  might 
have  received  the  same.  And  on  the  "JOth  an  order  was  made  in  the  words  of  the 
notice. 

In  iJecemtiei'  1<S01,  and  in  January,  February,  Marcii,  April,  and  May,  1802,  the 
])arties  attended  the  Deputy  Kemembrancer  on  the  reference  to  him  under  the  last 
Older.  And  on  the  IGth  July  the  Deputy  Kemembrancer  made  his  separate  re|)ort, 
and  thereby  certified 

That  the  ])laintiff  had  applied  to  the  said  defendant  to  raise  him  money  on 
mortgage,  on  his  and  wife's  estates  in  Wales,  and  that,  pending  the  negociation  for 
such  loan,  the  said  defendant  had  advanced  the  said  plaintiff  divers  sums  of  money, 
the  ])roperty  of  Chardin  Morgan,  in  his  hands,  and  took  the  plaintiff's  bonds  to  the 
said  Chardin  Morgan  for  the  same,  which  bonds  were  afterwards  consolidated  by  a 
bond  for  21001.,  the  [64]  component  ])arts  whereof  were  set  forth  in  the  first  schedule. 

That  the  money  aihanccil  on  the  said  IkmuI  for  24001.  was  the  proper  money  of 
the  said  defendant,  and  ho  ccrtilicd  the  indenture  of  the  1th  of  May  1775  ;  the  inden- 
tiu'c  of  scUlcnicnt  of  the  5th  of  the  .same  May  ;  the  inilcntnres  of  lease  and  release  of 
the  24th  and  25th  of  .March  1775  ;  the  deeds  poll  of  the  :ilst  of  M:iy  and  1st  of  June 
1775  ;  and  the  indenture  of  assiginnent  of  the  2(1  of  June. 

That  the  (Jlilijl.  was  made  up  of  the  said  bond  for  24001.,  and  of  the  aforesaid 
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42091.  7s.  Id.  and  12s.  lid.,  and  that  the  said  bond  was  deposited  by  the  afore.said 
William  Fairer  and  James  Morgan  with  the  said  defendant,  and  the  said  42091.  7s.  Id. 
paid  into  his  hands  as  agent  to  the  said  plaintiff ;  and  therefore  he  had  charged  the 
said  defendant  with  the  whole  of  the  said  66101.,  composed  as  aforesaid,  as  monies 
actually  received  by  him,  as  agent  both  to  the  said  plaintiff  and  the  mortgagees. 

And  he  certified  the  aforesaid  deed  poll  of  the  2d  of  April  1776,  for  13901.,  and 
he  found  that  the  said  13901.  was  made  up  of  1  2001.,  arising  from  the  sale  of  trust 
funds,  vested  in  the  said  William  Farrer  and  James  Morgan,  and  of  1901.  added  thereto 
by  the  said  defendant  out  of  his  own  proper  monies,  and  that  the  said  12001.  was 
received  by  the  said  defendant  as  agent  to  the  said  [65]  plaintiff  and  the  mortgagees, 
and  he  certified  the  indenture  of  the  3d  of  April  1776,  for  40001,  and  that  the  .said 
40001.  was  received  by  the  said  defendant  as  agent  to  the  said  plaintiff"  and  the  said 
Heniy  Wilder,  the  mortgagee,  making  together  12,0001. 

And  that  the  said  defendant  had  paid  to  the  said  plaintiff,  or  to  his  use,  the  whole 
amount  thereof  in  manner  set  forth  in  the  second  schedule,  amounting  to  12,0001., 
which  he  had  allowed,  exclusive  of  the  costs  of  the  trustees  of  the  term  of  five  hundred 
years,  in  the  execution  of  the  trusts  thereof ;  in  which  schedule  was  eompiizcd  the 
several  sums  of  24001.  and  131.  19s.  5d.,  which  the  said  defendant,  on  the  aforesaid 
2d  of  June  1775,  had  applied  in  discharge  of  the  principal  and  interest  then  due,  in 
respect  of  the  said  boncl  for  24001.,  and  which  bond  was  on  that  day  delivered  up  to 
the  said  plaintiff'  to  be  cancelled. 

And  he  certified  the  indenture  of  the  11th  of  May  1776,  for  lOOOL,  and  that  the 
said  defendant,  as  agent  to  the  .said  plaintiff',  received  the  same  10001.  of  the  said 
Chardin  Morgan  for  the  use  of  the  said  plaintiff'.  And  he  certified  the  afoi'esaid  deed 
poll  of  the  yth  of  March  1777,  for  3001.,  and  the  aforesaid  warrant  of  attorney  of  the 
6th  of  July  1778,  for  15471.  19s.,  composed  of  the  said  10001.  and  3001.,  and  of  1201. 
and  interest ;  and  that  the  .said  defendant  had  paid  and  applied  the  said  10001.  to  or 
to  the  use  of  the  said  plaintiff'  in  manner  stated  in  the  third  [66]  schedule,  amounting 
to  the  sum  of  10001.  ;  6521.  2s.  Id.  whereof  consisted  of  money  paid  to  or  to  the  use 
of  the  plaintiff',  which  he  had  allowed,  and  3171  17s.  lid,  lesidue  thereof,  he  found 
the  defendant  had  retained  in  or  towards  the  dischai-ge  of  bills  of  costs  claimed  to  be 
due  to  him. 

And  he  certified  the  warrant  of  attorney  to  enter  up  judgment  foi-  11421.,  and  that 
the  same  was  composed  of  the  sums  stated  in  the  fourth  schedule,  amounting  to  11421.  ; 
5301.  whereof  he  found  to  have  been  money  paid  by  the  said  defendant  to  and  on  the 
account  of  the  plaintiff',  which  he  had  allowed,  and  the  residue  thereof  consisted  of  the 
particulars  in  the  same  schedule  stated. 

And  he  certified  the  aforesaid  judgment  for  5691.  And  he  found,  that  over  and 
above  the  sums  thereinbefore  mentioned  to  have  been  received  by  the  said  defendant, 
as  agent  to  the  said  plaintiff,  and  on  his  account,  he  had  received  the  several  sums 
mentioned  in  the  fifth  schedule,  amounting  to  13401.  4s.  ;  and  that  he  had  thereout 
paid  to  several  persons  on  account  of  the  .said  plaintiff  several  sums,  to  the  amount  of 
7901.  Os.  9|d.,  which  he  had  allowed,  and  5501.  3s.  2]d.,  residue  thereof,  he  found  the 
said  defenclant  had  retained  in  or  towards  dischai-ge  of  bills  of  costs,  the  particulars 
of  which  payments  and  applications  were  set  forth  in  the  sixth  schedule,  amounting 
to  13401.  4s.  And  he  found  that  the  defendant  had  received  for  rents  and  profits  the 
several  sums  mentioned  in  the  [67]  seventh  schedule,  amounting  to  16,6691.  I8s.  Hd., 
and  had  disbursed  for  taxes  ancl  otherwise  several  sums  amounting  to  14711  10s.  9|d., 
which  he  had  allowed,  the  particulars  whereof  were  set  forth  in  the  eighth  schedule. 

And  he  found  the  defendant  had  received  for  rents  and  profits  of  the  estates  not 
in  mortgage  several  sums  mentioned  in  the  ninth  schedule,  amounting  to  18181.  2s.  6d., 
and  had  disbursed  thereout  for  taxes  and  otherwise  several  sums  mentioned  in  the 
tenth  schedule,  amounting  to  761.  6s.  lid.,  which  he  had  allowed. 

And  he  found  that  the  defendant  had  received  for  timber  several  sums  mentioned 
in  the  eleventh  schedule,  amounting  to  7391.  15s.  7d. 

And  he  certified  that  he  had  taxed  the  costs  of  the  ejectments  at  1821.  17s.  8d., 
and  the  costs  of  the  judgments  at  551.,  but  had  not  taxed  the  costs  of  proceedings  on 
the  said  judgments — conceiving  that  he  was  not  authorized  so  to  do. 

To  that  report  the  plaintift'  took  ten  several  exceptions,  1st.  That  there  was  no 
evidence  that  the  several  sums,  the  component  parts  of  the  said  24001,  were  advanced 
by  the  said  Chardin  Morgan,  or  the  defendant  John  Morgan,  and,  if  advanced,  they 
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appeared  to  h;ive  been  tlie  money  of  the  said  defendant  ;  and  therefore  ought  not  to 
have  formed  any  part  of  the  account  directed  by  the  order  of  the  20th  of  June  ISOI, 
which  was  [68]  confined  to  such  monies  only  as  were  received  and  paid  on  account  of 
the  mortgages  and  judgments,  or  received  by  the  defendant  as  agent  to  the  plaintiff 
and  the  mortgagees. 

2dly.  That  the  money  advanced  on  the  said  bond  for  24001.  was,  if  advanced  at 
all,  the  proper  money  of  the  defendant,  and  had  no  relation  to  the  account  directed 
by  the  order  of  the  20th  of  June  1801. 

3dly.  That  the  only  consideration  of  the  mortgage  for  (JGIOI.,  or  the  only  money 
received  by  the  defendant  as  agent  aforesaid,  in  respect  to  that  transaction  was,  42091. 
7s.  id. ;  the  said  bond  for  24001.  having  no  relation  to  the  said  mortgage,  and  being 
an  item  in  the  general  account,  and  not  within  the  meaning  of  the  said  order,  and  that 
the  1 2s.  1 1  d.  was  never  paid. 

4thly.  That  there  was  no  evidence  respecting  the  receipt  of  12001.,  part  of  the 
13901.,  by  the  said  defendant,  as  agent  aforesaid,  or  of  the  payment  of  1901.,  the 
remainder  thereof,  by  the  defendant,  out  of  his  own  proper  monies,  or  that  any  part 
of  the  said  13901.  was  advanced  on  account  of  the  mortgage  for  that  sum,  except  a 
memorandum  indorsed  on  the  mari-iage  settlement  of  the  5th  of  May  1775  ;  and  if  the 
said  l.'J901.  was  paid  by  the  said  trustees  to  the  defendant,  it  was  not  received  by  him 
as  agent  to  the  .said  plaintifi'  in  respect  to  that  mortgage,  and  must  therefore  be  con- 
sidered like  any  other  money  belonging  [69]  to  the  said  defendant,  and  afterwards 
advanced  to  the  said  plaintiff,  and  coidd  only  Ijc  referred  to  the  general  account,  and 
therefore  not  within  the  terms  of  the  said  ordei' ;  and  the  said  49201.  7s  Id.  and  40001., 
making  together  82091.  7s.  Id.,  constituted  the  total  amount  of  monies  received  by 
the  defendant,  as  agent  to  the  .said  plaintili' and  the  mortgagees. 

othly.  That  the  Deputy  Kemembiancer  ought  not  to  have  allowed  or  included 
in  the  second  schedule  the  said  24001.,  and  the  sum  of  311.  19s.  3d.  for  interest 
thereof. 

Gthly.  That  there  was  no  evidence  of  tlie  payment  of  10001.  (part  of  the  aforesaid 
15471.  19s.)  by  the  said  Chardin  Morgan  to  the  said  defendant,  as  agent  of  the  said 
plaintifi',  except  the  jiroduction  of  the  assignment  and  judgment. 

7thly.  Tiiat  the  Deputy  i;enieml.irancer  ought  not  to  have  certified  the  warrant  of 
attorney  of  the  Gth  of  July  1778,  for  11421.,  or  the  composition  thereof,  as  the  same 
hiid  no  relation  to  the  accounts  directed  by  the  oi'der  of  the  20th  June  1801. 

8th]y.  That  the  Deputy  Remembrancer  ought  not  to  have  set  forth  the  judgment 
for  5G91.  for  the  same  reason. 

9thly.  That  for  the  same  reason  the  Deputy  Kemembranccr  ought  not  to  have 
certitied  the  [70]  receipt  by  the  said  defendant  of  monies  amounting  to  13401.  4s.,  nor 
the  application  thereof. 

Lastly.  That  the  Deputy  Eemembrancer  ought  to  have  certified  that  the  sum  of 
18181.  2s.  6d.,  received  by  the  said  defendant  for  rents  and  profits  of  the  estates  not 
in  mortgage  were  received  by  him  as  agent  to  tiie  .said  trustees  (the  mortgagees). 

In  November  and  December  following,  the  exceptions  were  argued  ;  after  which 
and  before  the  Court  iiad  pronounced  judgment  there,  the  plaintili',  on  the  15th  of 
July  180.i,  obtained  an  order  bv  consent,  whcreliy  he  was  to  be  at  iil)erly  to  pay,  on 
or  before  tiie  7th  of  Novemljer  tiien  next,  to  the  defendarrt,  and  to  the  inoitgagees, 
1U,0001.,  being  the  amouirt  of  the  prirrei[)al  and  interest  claimed  to  be  due  u[)orr  the 
afor'csai<l  several  mortgages  for'  fJGlOl.,  13901.,  and  40001.,  and  lire  afor'esaid  two  .sever'al 
judgment  debts  of  11421.  and  5G91.  over-  and  besides  the  monies  after  merrtiorred. 
Arrd  it  was  ordered,  that  on  such  payment  the  mortgagees  shoirld  r-ecorrvey  or'  assigrr 
the  mortgaged  estates  to  the  plairrtiti";  and  it  was  order-ed  that  Johrr  I  hillips,  the 
then  r-eceiver  of  the  r'crrts  arrd  profits,  should  be  ili.scharged,  and  John  IJiuwrr,  of 
Caerrnarthen,  gentlenran,  appoirrted  in  his  stead  ;  and  tiiat  tiie  said  Joliii  i'hilii])S 
siiouid  [)ay  to  tiie  defendant,  pursuant  to  arr  order  of  the  11th  of  July  tlien  instant, 
IGl.sl.  Is.  7(1.,  iiaiance  of  account  to  Michaelmas  tiien  last. 

[71]  On  tiu!  iith  of  Feliruary  1801,  tiie  Court  overruled  .lii  tiie  ten  e.^ceplions, 
the  Lord  Cliicf  liaioii  (.M'Donald)  pronouncing  tiic  judgment  of  llie  Court  as  follows  : — 

"The  tlciay  of  twenty  year's  arul  iqiwai'ds  iias  entangled  tiiis  matter'  to  sucli  a 
degree,  that  tiiere  can  lie  no  surprise  tliat  men  not  intuitively  gifted  witli  lire  ])owcr 
of  uiuaveliirrg  folly,  stupidity,  extravagance,  absurdity,  car'clessness,  and  ever'y  thirrg 
that  can  tend  to  entangle  an  human  transactiorr,  can  undcrstaird  this  cause.     I  have 
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uot  myself  such  faculties  as  to  be  able,  without  iutiiiite  pains,  trouble,  aud  difficulty, 
eveu  to  comprehend  it.  We  are  not  here  iu  the  case  of  an  infant,  but  in  the  case 
of  an  adult — a  barrister — a  magisti-ate — one  who  has  been  sherift'  of  Middlesex,  and 
one  of  the  sheriffs  of  the  city  of  London,  and  chief  magistrate  of  that  city,  one  who 
has  settled  accounts  over  and  over  again,  and  has  executed  deeds,  solemn  instruments, 
of  which  he  was  a  perfectly  competent  judge,  and  has  in  subsequent  instruments 
ratified  those  prior  instruments  so  brought  under  his  view  and  to  his  understanding 
repeatedly." 

"  I  presume  I  need  uot  say,  that  however  large,  extensive,  and  almost  infinite,  the 
powers  of  a  court  of  equity  are  ;  in  the  case  of  attornies,  in  bringing  them  to  account, 
they  are  yet  to  be  bound  by  a  reverential  awe  of  disturljiug  solemn  instruments 
repeatedly  recognized,  aud  of  which  the  parties  themselves  were  peculiarly  competent 
judges.  I  need  uot  say,  that  such  instruments  are  uot  to  be  [72]  disturbed  at  the 
distance  of  so  many  years  ;  I  need  not  call  to  mind  the  reverential  awe,  for  I  will 
repeat  the  words,  that  is  due  to  marriage-settlements,  under  which  children  are 
purchasers,  if  there  be  any  ;  but  whether  there  be  or  not,  that  makes  no  difterence, 
for  the  efJ'ect  of  the  parties  is  equally  solemn,  and  the  intent  of  the  instruments  is  the 
same ;  I  need  not  say  that  mortgages  of  a  great  many  years  standing,  since  the  time 
the  contract  with  respect  thereto  was  entered  into,  are  not  to  be  trifled  with. 
Absolute  demonstration  would  be  necessary  to  overturn  such  instruments ;  but  as 
between  Sir  Watkin  Lewes  and  Mi'.  Morgan,  these  mortgages  must  never  be  touched, 
they  have  been  solemnly  entered  into  and  acted  upon,  and  have  never  been  complained 
of  for  between  twenty  and  thirty  years  from  the  time  of  their  execution." 

"  We  have  here  a  case  in  which  the  transactions  began  as  far  back  as  the  year  177-1, 
thirty  years  from  the  moment  in  which  I  am  speaking.  It  seemed  to  me  in  the  argu- 
ment for  the  plaintif}',  that  it  was  supposed  that  he  had  never  spent  a  shilling ;  that  all 
the  expenditures  that  were  imputed  to  him  were  all  false,  from  the  beginning  to  the 
end  :  but,  on  the  contrary,  it  was  admitted  by  his  counsel,  that  enormous  sums  were 
spent  in  election  projects.  We  all  know  that  a  man  does  not  serve  the  otfice  of  sheritt' 
of  London  gratis — the  office  of  mayor  gratis — much  less  can  a  man  make  a  consider- 
able figure  in  the  world  gratis  ;  it  is  impossible.  And  now  the  drift  of  these  excep- 
tions to  the  Deputy  Kemembrancer's  report,  is  to  enter  [73]  into  every  part  of  the 
items  at  the  distance  of  twenty-four  or  twenty-five  years,  aud  to  enquire  respecting 
large  sums  advanced  upon  mortgages,  the  mortgagees  being  in  many  instances  trustees 
under  marriage-settlements." 

"  It  is  said  in  the  present  instance,  that  the  mortgage  mone}'  is  compounded  of 
various  sums,  and  of  bonds,  of  which  bonds  the  Deput)'  Kemembrancer  states  one  bond 
to  amount  to  24001.,  and  that  the  Deputy  Kemembrancer  ought  to  have  entered  into 
all  those  sums.  This  bond  for  24001.  composes  part  of  the  sum  that  was  settled  by  the 
defendant  John  Morgan,  on  his  marriage,  upon  his  wife  and  children  ;  it  was  delivered 
by  him  to  the  trustees  of  such  marriage-settlement,  and  they  delivered  it  again  to 
him  as  the  agent  of  the  plaintiff',  to  be  cancelled.  And  iu  a  subsequent  mortgage  to 
Mr.  Wilder,  this  very  tiausaction  reciting  this  very  bond,  is  again  recognized,  and 
that  instrument  is  executed  by  the  plaintiff'  at  the  distance  of  some  time ;  and  now  it 
is  asked  to  enter  into  all  the  component  parts  of  that  bond  as  against  the  mortgagees. 
I  believe  so  violent  a  thing  was  never  done.  But  let  us  see  whether  there  is  any 
authority  for  doing  it.  The  order  of  the  Court  for  making  this  separate  report  directs, 
&c."  [read  the  order  on  the  Judgment  of  1796,  ante,  p.  59]. 

"  In  the  execution  of  this  order,  the  Deputy  Eemembrancer  seems  to  me  to  have 
done  precisely  what  he  ought.  The  three  first  of  these  exceptions  all  relate  to  the 
same  subject :  and  the  sum  [74]  aud  substance  of  the  transaction  is  neither  more  nor 
less  than  this,  that  certain  sums  of  mone^'  being  necessary  for  the  plaintiff's  occasions, 
12,0001.  was  to  be  raised,  and  of  this  12,0001.,  L!400l.  is  the  part  most  objected  to.  I 
have  already  given  the  history  of  that ;  and  it  should  seem  to  me,  that  the  idea  of  its 
now  being  to  be  taken  from  the  account  of  the  mortgages,  and  made  an  item  in  the 
general  account  between  the  defendant  John  Morgan  and  the  plaintiff',  would  be  the 
greatest  injustice  to  the  mortgagees  and  the  cestuis  que  trust  of  those  mortgagees. 
The  ett'ect  of  the  order  for  a  separate  report  does  not  reach  any  such  transaction  ;  it 
has  been  in  that  order  studiousl}'  avoided.  It  unquestionably  never  was  the  intention 
of  the  Court  to  disturb  the  mortgages ;  as  well  might  it  be  supposed  it  was  intended 
that  the  judgmejits  should  be  disturbed ;  that  certainly  was  not  the  case  :  and  the 
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Dcput3'  Keincnilirauoer  well  uiulcrstoorl  the  order,  by  ])roceediiig  upon  the  foot  of 
those  solid  instruments  executed  at  the  distance  of  so  many  years." 

"  Without  travelling  minutely  through  every  one  of  these  exceptions,  with  respect 
to  the  other  sums,  the  same  observation  applies ;  that  they  are  all  comprehended  in 
solid  instruments  which  have  been  executed  long  ago,  and  which  the  party  himself, 
a  professional  man,  has  had  the  revision  of  again  and  again,  and  never  made  the  least 
objection  to  till  within  these  few  j^ears,  although  the  transaction  upon  which  they  are 
bottomed  is  as  old  as  1774." 

[75]  "  The  only  further  observation  I  will  make,  is  upon  the  objection  to  certain 
retainers  by  the  defendant  John  Morgan  for  his  bills  of  costs  ;  and  these  amount  to 
large  sums  :  one  item,  .3001.  and  upwards  ;  another,  -5001.  and  upwards.  We  are  going 
over  a  great  length  of  time — for  a  great  number  of  years.  We  know  that  election 
contests  are  expensive  matters.  W^hen  these  matters  are  brought  into  a  sheet  of  paper, 
the  sum  seems  large ;  but  when  the  situation  and  condition  of  the  parties,  and  length 
of  time,  be  considered,  the  sums  appearing  to  have  been  expended  in  litigation  and 
the  various  transactions  for  thiity  years  back,  though  the\'  may  startle  the  eye  at  first 
perhaps,  3'et,  when  considered,  there  may  be  a  more  reasonable  foundation  for  them 
than  appears  at  first  sight.  With  respect  to  this,  I  have  understood  all  along  that 
these  bills  of  costs  are  to  be  taxed." 

"  The  Master  has  properly  stated  what  the  defendant  John  Morgan  has  accounted 
for,  namely,  his  receipts  in  his  quality  of  agent  for  the  plaintiff,  or  in  his  qualit}'  of 
agent  for  the  plaintiff  and  the  mortgagees:  he  therefore  states  that  these  sums  are 
received.  There  are  certain  bills  of  costs  which  were  paid  to  other  attornies  ;  but 
these  I  take  not  to  be  co.sts  as  between  the  defendant  and  the  plaintiff,  they  are  not 
bills  to  be  taxed  as  against  the  defenrlant,  and  therefore  these  are  proper  charges  ;  but 
what  he  has  retained  in  the  application  of  the  plaintiff's  money  which  came  to  his 
hands  for  his  own  bills  of  co.sts,  that  is  still  [76]  the  subject  of  taxation  :  and  therefore 
the  only  question  is,  whether  those  sums  are  to  be  struck  out  of  his  report  or  not? 
In  either  ea.se  they  would  be  the  sul)jeot  of  taxation." 

"Then  let  us  consider  whether  they  ought  to  be  struck  out  in  this  case.  It  is  true, 
an  attorney  has  no  claim  for  his  costs  till  they  are  taxed,  if  a  party  wishes  they  should 
be  taxed  ;  but  in  transactions  begun  thirty  years  ago,  is  it  to  be  supposed  that  a  man 
is  to  lie  out  of  his  money,  liecause  his  client  never  calls  upon  him  to  have  his  bills 
taxed"?  It  would  be  impossible  for  any  man  of  business  to  go  on  in  that  way  ;  and 
therefore  it  seems  to  me  just,  that  the  defendant  John  Morgan  should  for  the  present 
retain  the  money  for  those  bills  of  costs,  and  the  other  items  in  the  account  not  objected 
to  for  so  long  a  time.  But  at  the  same  time  the  plaintiff  will  have  the  benefit  of  the 
taxation  of  these  bills,  and  whatever  the  Master  deducts  from  them,  will  Ije  placed  to 
his  credit.  In  so  complicated  a  business,  it  would  be  needless  to  go  into  a  detail :  We 
are  all  clearly  of  opinion,  considering  all  the  circumstances  of  the  case,  that  this  is  such 
a  report  as  is  proper,  and  that  the  exceptions  must  be  over-i-ulcd." 

Against  so  much  of  that  order  as  related  to  the  1st,  2d,  .3d,  4th,  5th,  6th,  and  IDih 
exceptions,  the  plaintiff'  appealed  to  the  House  of  Lords,  stating,  that  the  defendant 
had  prevailed  on  him  to  execute  the  several  mortgage  securities  without  his  [77] 
knowing  the  contents  thereof — that  the  considerations  thereof  wi'ro  not  paid  — that  no 
bond  for  24001.  ever  existed  ;  and  if  it  did,  that  no  consider.ition  was  ever  paid  ;  and 
that  at  the  time  of  the  execution  of  the  said  bond,  and  of  the  several  other  bonds 
before  mentioned,  the  defendant  had  in  his  hands  considerable  sums  of  money  belonging 
to  the  plaintiff. 

In  January  1807  the  appeal  was  heard,  when  the  appellant's  (plaintiff's)  counsel 
admitted,  that  the  decree  did  not  direct  any  account  of  the  mortgages,  or  anv  iii(|uiry 
into  the  component  parts  of  the  bonds,  consolidated  by  the  l)ond  of  the  2Sth  of 
February  17".") ;  but  they  contended  that  the  Court  did  not  moan  to  consider  the  saiil 
bonds  as  conclusive  evidence  of  the  advancement  of  the  consideration  thereof.  In 
answer  to  which  the  respondent's  (defendant's)  counsel  insisted,  that  the  plaintiff  did 
not,  at  the  hearing  of  the  cause  in  I7'.)(),  inqieach  or  attem[)t  to  impeach  the  mortgages  ; 
but,  on  the  contrary,  admitted  them  to  be  valid  ;  insisting  that  tiie  defendant  should 
be  charged  with  the  whole  12,0001.,  as  actually  received  by  him,  as  also  with  the  lOOOl.  ; 
and  the  counsel  for  the  rlofendant,  and  for  the  mortgagees,  further  contended,  that  tho 
bonds  were  vouchers  .uid  evidence,  unless  fraud  or  imposition  were  proved  ;  whereas 
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no  such  thing  cither  was,  or  was  even  attempted  to  be  proved  ;  and  that  the  Court  of 
Exchequer,  by  unanimously  confirming  the  report,  had  in  effect  declared  such  to  be 
the  true  intent  and  meaning  of  the  original  decree. 

[78]  On  the  20th  of  February  following,  the  House  of  Lords  delivered  judgment 
as  follows : — 

Lord  Eedesdale.  [Having  stated  the  facts  of  the  case— the  decree  of  the  Court 
of  Exchequer  of  the  2d  of  July  1796  (on  the  motion  by  the  plaintiff  of  the  20th  of 
June  1801,  for  a  separate  report  as  to  the  mortgage  account,  made  with  a  view  to 
found  an  application  thereon,  to  be  let  into  possession  of  the  mortgaged  estates) — and 
the  report  of  the  Deputy  Remembrancer  (16th  July  1802) — proceeded  as  follows:] — 
"To  that  repoit  several  exceptions  have  been  taken,  which  have  already  been  the 
subject  of  much  discussion.  The  main  drift  of  those  exceptions  is,  that  the  Master 
has  proceeded  to  charge  Sir  Watkin  Lewes  on  the  foundation  of  certain  securities, 
which  ought  to  be  regarded  as  suspicious,  and  therefore  ought  not  to  be  considered  as 
conclusive  evidence,  to  which  no  objection  could  be  made." 

"  The  7th,  Sth,  and  9th  exceptions,  which  were  taken  by  Sir  Watkin  Lewes,  are 
not  under  the  consideration  of  3'our  Lordships.  The  10th  exception  stands  on  totally 
distinct  grounds,  and  applies  to  the  manner  in  which  certain  sums  of  money  were 
received  by  ]\Ir.  John  Morgan.  Tiie  first  exception  applies  to  the  sum  of  24001.  and 
the  mannei'  in  which  that  comes  under  your  Lordships'  consideration  is  this ;  the  first 
mortgage  amounted  to  66101.  one  of  the  items  which  compose  that  sum  is  clearly 
Chardin  iVIorgan's  bond  amounting  to  24001.  It  is  insisted  on  the  [79]  part  of  Sir 
Watkin  Lewes,  that  no  such  sum  of  money  as  that  stated  on  the  part  of  the  respon- 
dents before  you  was  ever  advanced."  Then  (stating  the  1st  exception)  hia  Lordship 
contiiuied — "  I  should  observe,  that  the  order  of  the  Court  of  Exchequer  for  a  separate 
report  so  olitained  by  Sir  Watkin  Lewes,  raises  a  considerable  degree  of  difficulty  in 
considering  the  question,  whether  the  exceptions  taken  to  the  Master's  report,  be 
founded  or  not ;  those  exceptions  having  been  over-ruled  by  the  Court  of  Pjxchequer, 
we  must  therefore  endeavour  to  get  out  of  the  difficulty  as  well  as  we  can." 

"  Now  one  part  of  those  exceptions  is,  that  the  sum  of  24001.  for  which  a  bond 
was  given  by  Sir  Watkin  Lewes,  was  not  the  money  of  Chardin  Morgan,  but  was 
the  money  of  Mr.  John  Morgan  ;  .and  on  looking  into  all  the  evidence  that  exists 
on  that  subject,  it  is  perfectly  clear,  that  until  Mr.  John  Morgan  gave  in  his 
answer  to  the  bill  of  Sir  A\"atkin  Lewes,  it  was  not  pretended,  that  it  was  the 
money  of  Mr.  Chardin  Morgan ;  and  the  marriage  settlement  of  Mr.  John  Morgan 
shews  that  it  was  not  the  money  of  Mr.  Chardin  Morgan,  but  the  money  of  Mr. 
John  Morgan  himself.  It  is  most  clear  that  the  transaction  was  of  such  a  nature 
that  it  is  extraordinary  that  Mr.  John  Morgan  should  ever  have  p7-etended  that  it 
was  the  money  of  Chardin  Morgan,  because,  if  it  had  been  money  advanced  by  Mr. 
John  Morgan  out  of  the  money  belonging  to  Mr.  Chardin  Morgan,  that  is,  if  it 
had  been  [80]  actually  the  money  of  Chardin  Morgan  and  not  of  John  Morgan, 
there  must  exist  accounts  between  those  two  persons,  which  would  have  shewn  the 
nature  of  the  transaction ;  and  such  accounts  must  be  within  the  power  of  Mr.  John 
Morgan.     No  such  accounts  however  are  produced." 

"  But  when  we  come  to  look  at  the  different  sums  which  form  the  component 
parts  of  the  24001.  it  is  perfectly  clear,  that  part  of  that  sum  was  not  the  money  of 
Mr.  Chardin  Morgan,  and  it  is  perfectly  clear,  that  the  representation  contained  in 
the  answer  of  Mr.  John  Morgan,  cannot  be  true;  because,  first,  with  regard  to  the 
sum  of  5001.  he  says  expressly  in  his  answer,  that  that  sum  of  .5001.  was  advanced  by 
Mr.  Chardin  Morgan,  and  received  by  Sir  Watkin  Lewes.  And  he  produced  before 
the  Deputy  Remembrancer,  a  small  slip  of  paper,  as  evidence  to  shew,  that  he 
advanced  that  sum  of  5001.  '1774,  January  31st. — Advanced  Sir  Watkin  Lewes,  on 
bond,  5001.  N.B. — lOOOl.  was  boirowed  of  Walter  by  Holt,  and  20  guineas  paid,  and 
thereout  5001.  advanced  Sir  AVatkin  Lew.es  in  bank  notes  ;  and  he  paid  out  of  it  10 
guineas.' — Your  Lordships  see  therefore,  that  this  sum  of  5001.,  which  is  admitted  to 
be  the  5001.,  which  is  alledged  to  have  been  advanced  by  Chardin  Morgan,  was  the 
sura  of  5001.  part  of  the  sum  of  10001.,  which  was  borrowed  of  Walter,  and  out  of 
which  10  guineas  were  paid  by  Sir  Watkin  Lewes.  It  is  manifest  therefore,  that  the 
representation  contained  in  the  answer  of  Mr.  John  Morgan,  on  the  subject  of  that 
bond,  is  not  true,  and  that  the  said  [81]  5001.  was  not  procured  in  the  manner  in 
which  it  is  there  stated ;  and  this  sum  of  5001.  which  is  stated  to  have  been  advanced 
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Sir  Watkiii  Lewes  on  bond  (if  it  was  advanced  at  all)  must  have  been  advanced  by 
Mr.  John  Morgan  himself.  And  if  your  Lordships  look  at  the  appendi.t,  which  con- 
tains the  accounts  as  taken  on  the  part  of  Mr.  John  Morgan,  it  is  perfectly  clear,  that 
though  he  states  in  his  answer  that  Sir  Watkin  Lewes  was  debtor  to  Mr.  Chardin 
Morgan,  yet  in  his  books  he  states  him  to  be  debtor  to  himself.  The  account  runs 
thus — 'January  lilst,  1774,  advanced  Sir  Watkin  Lewes,  on  bond,  .jOOI.,  and  he  paid 
10  guineas  out  of  it.  February  lOth. — Do.  by  accepting  draft  for  .501.  payable  at 
thirty  days,  and  by  paying  Thomas  Moi-gan,  Esq.  501. 
February  19th.  To  Mr.  Skinner  ..... 
May  13th.     Do.  on  Bond  ..... 

24th.     Do.  Note  of  Hand  .... 

27th.     Do.  on  Bond  ..... 

"  All  these  are  evidently  entries  in  Mr.  John  Moi'gan's  own  books  of  his  own 
transactions,  without  one  word  being  said  that  this  was  the  money  of  Mr.  Chardin 
Morgan,  and  which  should  have  coiresponded  with  the  fact.  I  take  it  to  be  clear,  if 
this  sum  had  been  ever  advanced,  it  was  advanced  by  Mr.  John  Moigan  ;  and  Mr 
Chardin  Morgan's  name  was  made  use  of  in  trust  for  Mr.  John  Morgan.  And  it  is 
utterly  inconceivable,  if  this  in  fact  had  Ijeen  Mr.  Chardin  Morgan's  money,  that 
John  Morgan  should  have  executed  an  instrument,  in  which  it  was  stated  that  this 
[82]  was  originally  and  from  the  beginning  the  money  of  Mr.  John  Morgan,  and  not 
the  money  of  Mr.  Chardin  Morgan.  And  that  is  stated  by  the  Master  in  his  report 
!is  a  fact,  the  consef|nences  of  which  are  serious  with  respect  to  this  case ;  for,  if  in 
truth  this  money  was  advanced  by  Mr.  Chardin  Morgan,  and  the  bond  given  for  that 
sum,  was  really  his  bond  for  his  own  benefit,  the  consequence  would  be,  that  Mr.  John 
Morgan  had  no  interest  in  it,  till  he  became  a  purchaser  of  it  by  assignment ;  but  if 
this  was  a  transaction  in  which  Mr.  Chardin  Morgan's  name  was  only  used  as  a  trustee 
for  Mr.  John  Morgan,  the  result  would  lie,  after  this  being  a  debt  of  Sir  Watkin  Lewes 
to  Mr.  John  Morgan,  the  latter  had  in  his  hands  during  all  this  time  money  belonging 
to  Sir  Watkin  l^ewes,  and  nothing  would  be  more  unjust  than  to  charge  Sir  Watkin 
Lewes  interest,  as  for  money  advanced  by  other  pei-sons,  while,  at  the  same  time.  Mi'. 
John  Morgan  had  in  his  hands  money  belonging  to  Sir  Watkin  Lewes,  for  which  there 
was  no  interest  paid.  That  fact  can  be  ascertained  as  I  apprehend,  and  it  ought  to 
be  ascertained.  y\nd  that  colour  should  not  have  been  put  on  it,  which  has  been 
given  to  it  by  Mr.  John  Morgan's  answer,  and  which  has  been  contradicted,  I  appre- 
hend, by  other  evidence  in  the  cause.  If  these  things  be  so,  with  I'egard  to  the  first 
exception,  I  submit  that  your  Lordships  should  allow  it  so  far  for  the  purpose  of 
having  it  stated,  wliether  the  sum  of  24001.  was  advanced  by  Mr.  Chardin  Morgan 
to  Sir  Watkin  Lewes;  and  whether  that  sum  was  <hie  to  [83]  Mr.  John  Morgan 
originally,  and  not  to  Mr.  Chardin  Moi-gan.  In  taking  this  account,  the  Master  will 
consider  how  fai-  the  aece])tances  an<l  b(;nds  executed  from  time  to  time  by  Sir  Watkin 
Lewes  to  Mi-.  Chardin  Morgan,  are  conclusive  evidence  of  the  fact,  that  the  several 
sums  of  money  allcdged  to  have  been  comprised  in  the  several  bonds,  constituting 
24001.,  and  for  which  the  bond  to  that  amount  was  given,  were  actually  ad\anced. 
Now,  I  apprehend,  that  in  the  dealings  and  transactions  of  parties  of  this  descri])tion, 
and  when  an  account  of  those  dealings  and  transactions  has  been  ordered  to  be  taken 
by  the  Court,  a  person  standing  in  the  situation  of  solicitor,  agent,  general  manager, 
and  director,  and  having  the  whole  concerns  of  the  other  party,  and  having  made  such 
other  party  execute  instruments  of  this  sort,  which  are  therefore  liable  to  suspicion, 
it  becomes  neces.sary  not  merely  to  rely  on  the  instruments  themselves,  but  to  shew- 
that  the  advances  were  actually  made  ;  and  the  nature  of  this  decree  shews,  that  such 
was  the  original  intention  of  the  Court.  It  directs  the  De])uty  Uenienibrancer  to 
take  a  general  account  of  the  dealings  ;uid  transactions  l)etween  these  parties.  The 
first  exception  applies  to  the  Mastei''s  report,  founded  on  what,  he  conceives,  con- 
stitutes the  coin])onent  parts  of  the  sum  of  24001.,  .ami  the  comjionent  ])arts  of  certain 
bonds  said  to  have  been  executed  by  Sir  Watkin  Lewes,  of  the  jiavmcnt  of  the  con- 
sideration of  which  bonds  there  is  no  eviilcnce  whatever,  and  there  .are  circumstances 
in  this  case  [84]  which  tend  strongly  to  r.aise  suspicions  with  respect  to  the  ultimate 
payment  of  this  bond." 

"I  do  not  think  ncccss.iry  togo  fnrtlicr  intothaten(|iiiry.    The  l)e|)uty  Ivcnienilii'anccr 
has  clearly  done  wrong  in  taking  the  instrument  as  conclusive  evidence  on  the  subject." 
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"Now,  what  I  would  propose  to  your  Lordships  on  this  point  is,  that,  as  to  the 
first  exception  which  respects  the  bond  for  24001.  said  to  have  been  advanced  to  Sir 
Watkin  Lewes  by  Mr.  Chardin  Morgan,  the  evidence  appearing  to  me  sufficiently 
decisive  that  this  never  was  the  money  of  Mr.  Chardin  Morgan,  the  Master  should 
review  his  report,  and  particularly  enquire  and  cei'tify,  what  sums  of  money  were 
ad\'anced  by  Mr.  John  Morgan,  on  his  (Chardin  Morgan's)  account,  to  Sir  Watldn 
Lewes.  Your  Lordships'  order  will  draw  the  attention  of  the  Deputy  Remembrancer, 
to  that  which  seems  the  proper  way  for  him  to  proceed  in  investigating  these 
transactions." 

"  The  second  exception  is  an  exception  to  that  part  of  the  Master's  report,  which 
states,  that  the  bond  for  i.'4001.  was  afterwards  for  a  full  and  valuable  consideration, 
brought  up  from  Mr.  Chardin  Morgan,  by  his  brother  Mr.  John  INIorgan.  That  is  the 
substance  of  this  second  exception.  If  your  Lordships  should  concur  in  opinion  with 
me,  with  respect  to  the  first  exception,  then  this  second  exception  ought  also  to  be 
wholly  allowed.  [85]  The  Master  has  reported,  that  for  a  valuable  consideration,  this 
bond  was  bought  up  by  Mr.  John  Morgan  of  Mr.  Chardin  Morgan  :  whereas  that 
bond  never  was  his  property  ;  and  it  therefore  never  could  have  been  so  bought  up  ; 
and  there  is  no  trace  of  any  such  transaction,  except  in  the  assertion  of  Mr.  John 
Morgan,  and  therefore  I  conceive  the  second  exception  ought  to  be  allowed." 

"The  third  exception  is,  that  the  Deputy  Remembrancer  has  by  his  separate  report 
further  certified,  that  the  sum  of  66101.  the  consideration  for  the  mortgage  in  the 
said  report  mentioned,  consisted  or  was  made  up  of  the  bond  for  24001.,  and  the  sum 
of  42091.  7s.  Id.  arising  from  the  sale  of  certain  trust  funds,  vested  in  William  Farrer 
and  James  Morgan,  as  trustees,  named  in  the  marriage  settlement  of  the  said  John 
Morgan  and  Amelia,  his  wife  ;  and  of  the  sum  of  12s.  lid.  added  thereto,  by  the  said 
John  Morgan  :  and  that  the  said  bond  for  24001.  was  by  the  said  William  Farrer  and 
James  Morgan,  deposited  with  the  said  John  Morgan  ;  and  that  the  sum  of  42091. 
7s.  Id.  was  by  them  paid  into  the  said  John  Morgan's  hands :  and  that  the  bond  so 
deposited,  with  42091.  7s.  Id.  paid  into  the  hands  of  the  said  John  Morgan,  were  so 
respectively  deposited  with,  and  paid  to  him  as  the  agent,  both  of  the  said  Sir  \\'atkin 
Lewes  and  the  said  William  Farrer  and  James  Morgan,  the  mortgagees  ;  and  thei'e- 
fore  he  had  charged  the  .said  John  Morgan  with  the  whole  of  the  sum  of  [86]  66101. 
composed  in  manner  aforesaid,  as  money  actually  received  by  him  as  agent,  both  to 
the  saifl  Sir  Watkin  Lewes,  and  the  said  mortgagees  ;  whereas  he  ought  to  have 
certified  by  his  report,  that  the  only  consideration  for  the  said  mortgage  for  66101. 
proved  before  him,  was  the  said  sum  of  42091.  7s.  Id.  or  that  the  said  sum  of  42091. 
7s.  Id.  was,  and  constituted  the  only  monies  actually  received  and  paid  on  account  of 
the  said  mortgage,  for  the  said  sum  of  66101." 

"  My  Lords,  with  respect  to  the  sum  of  24001.  the  observations  which  have  been 
already  made,  I  think  will  shew  that  this  exception  is  well  founded  as  to  so  much  of 
the  66101." 

"With  respect  to  the  12s.  lid.  that  is  certainly  a  very  trifling  sum,  but  it  seems 
to  be  material  to  take  notice  of  it,  for  the  purpose  of  the  principle  on  which  you 
should  proceed.  That  sum  is  a  sum  thrown  in  to  make  the  round  sum,  as  it  is  alleged, 
of  66101.,  which  Mr.  John  Morgan  chuses  to  charge  himself  with.  Now,  the  object 
of  the  order  for  the  separate  report,  is  to  state  the  facts  of  this  mortgage  transaction, 
to  ascertain  what  was  the  real  transaction  between  the  parties.  It  is  therefore 
impossible  to  allow  Mr.  John  Morgan  to  bring  in  this  small  sum  of  1  2s.  1  Id.  because 
he  might,  on  the  same  principle,  bring  in  a  sum  to  any  amount,  if  he  had  chosen  to 
say  he  had  advanced  any  further  sum  ;  instead  of  saying  the  trustees  had  advanced 
40001.,  he  might  have  said,  they  only  advanced  20001.,  and  that  the  other  20001.  he 
had  [87]  advanced  himself  :  and  therefore,  it  does  seem  to  me  that  3'ou  should  notice 
that  sum,  and  should  allow  the  exception  so  far  as  it  concerns  that  sum.  It  does 
appear,  that  that  sum  was  not  the  money  of  the  trustees,  and  was  not  advanced  by 
them,  and  consequently  ought  not  to  make  part  of  the  sum,  for  which  the  mortgage 
for  66101.  was  given,  the  mortgage  purporting  that  this  whole  sum  was  the  money 
of  the  trustees." 

"  With  respect  further  to  the  aforesaid  sum  of  24001.  the  Master  ought  also,  under 
this  exception,  to  be  directed  to  review  his  report,  according  to  the  directions  before 
given  on  the  first  exception." 

"  But  it  has  been  stated  by  the  Master  in  his  report,  that  the  bond  for  24001.  was 
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delivered  to  Mr.  John  Morgan,  as  agent  to  Sir  Watkin  T;ewes,  and  also  to  William 
Faner  and  James  Morgan,  the  mortgagees.  It  seems  tlierefoie  to  be  important,  that 
the  component  parts  of  thi.s  bond  should  be  ascertained,  and  that  the  Master,  in 
reviewing  the  mattei'  of  this  exception,  should  particularly  eiKpiire  and  cei-tify  how 
and  in  what  manner  this  sum  of  21001.  was  constituted,  and  whether  the  bond  was 
ever  cancelled  and  delivered  up  to  Sir  Watkin  Lewes." 

"  \\'ith  respect  to  the  fourth  exception,  the  .same  sort  of  reasoning,  that  applies  to 
the  sum  of  12s.  I  Id.  on  the  formei-  exception,  will  apply  to  the  sum  of  1901.  mentioned 
in  this  fourth  exception." 

[88]  "The  exception  is,  for  that  the  Deputy  Remembiancer  had,  by  his  separate 
report,  further  certified,  that  the  sum  of  1.3901.  mortgage  money  therein  mentioned, 
consisted  or  was  made  up  of  the  sum  of  12001.  arising  from  the  sale  of  other  trust 
funds,  vested  in  the  .said  ^Villiam  Fairer  and  James  Morgan,  as  trustees  as  aforesaid  ; 
and  of  the  sum  of  1901.  added  thereto,  by  the  said  John  Morgan,  out  of  his  own 
proper  monies." 

"Now,  my  Lords,  that  sum  of  1901.  said  to  have  been  advanced  by  Mr.  John 
Morgan,  should  fall  under  the  same  consideration  as  the  small  sum  of  12s.  I  Id.  before 
mentioned.  There  is  no  evidence  but  the  assertion  of  Mr.  John  Morgan  himself  that 
he  made  himself  del.itor  for  that  sum,  that  any  such  sum  was  actually  advanced  by  the 
trustees  :  and  if  not,  it  ought  to  have  made  no  part  of  the  mortgage.  This  puts  the 
mortgagees  in  a  dirt'ei'ent  situation  from  Mr.  John  Morgan  ;  I  therefore  conceive,  that 
the  exception  as  to  the  simi  of  1901.  ought  to  l)e  allowed." 

"Then,  my  Loids,  with  respect  to  the  sum  of  12001.  it  seems  to  be  extremely 
ipiestionable,  whether  such  a  sum  was  ever  advanced  ;  at  least  there  is  no  evidence 
of  it ;  for,  as  to  the  sum  of  (JOOl.  part  thereof,  which  is  stated  to  have  been  money 
secured  by  a  bond,  given  by  a  person  of  the  name  of  John  Adams  to  Chardin  Morgan, 
and  which  bond  is  stated  to  have  been  cancelled,  and  in  the  hands  of  Mr.  John 
Morgan,  if  that  bond  had  been  a  profluctive  boii<l,  it  ought  [89]  to  have  l)een  found 
cancelled  in  the  hands  of  Mr.  Adams.  But  it  is  pi'oduced  as  cancelled,  and  in  the 
hands  of  Mr.  John  Morgan.  .\nd  this  is  to  be  made  evidence  of  (iOOl,  being  actually 
received  by  the  trustees,  and  advanced  to  Sir  Watkin  Ijcwes.  Now  this  12001.  is 
said  to  consist  or  be  made  up  of  six  fen  oflice  bonds,  for  1001.  each,  and  the  bond  from 
John  Adams  to  the  said  Chardin  Morgan  for  6001.  and  which  latter  bond  is  handed 
over  to  Mr.  John  Morgan,  as  agent  for  .Sir  Watkin  Lewes.  This  transaction  appears 
certainly  not  in  the  way  one  would  expect.  There  is  only  assertion  instead  of  the 
proof  of  facts,  and  certainly  it  is  a  suspicions  circumstance,  that  Mr'.  Ad.ims's  bond  is 
not  in  the  custody  in  which  it  ought  to  have  been.  It  was  thi'own  out,  that  Mr-. 
Adams  was  a  per'sorr  not  very  capable  of  having  paid  this  bond.  But  still  the  fact  of 
paying  it  docs  not  at  all  appear-,  rreither  does  it  ajjpear-  that  such  boird  was  pinchascd 
by  Mr-.  John  Moi-gan.  'I'lierc  is  not  the  slightest  eviderrce  whatsoever-  of  that,  and 
thet-efoi-e  I  should  submit  to  your-  Lordslri[)s,  that  the  Deputy  Kerrrcmbrancer  be 
directed  also  to  review  his  repor-t  with  respect  to  that  liorrd,  and  particular-ly  to 
eirr|uir-e  and  certify,  whether  the  trristees  iir  the  marriage  settlement  of  Mi-.  .lohn 
Mor-gan,  ever-,  and  wheir,  and  in  what  manner-,  received  this  money,  to  the  amount  of 
6001.  for  which  this  bond  was  given  to  Mr.  Chardin  Morgan,  and  to  emiuire  into  all 
the  cii-cumstances  of  this  bond  of  Mr.  Adams  ;  for  it  is  a  ver-y  oxtraoi-dinar-y  ti-ans- 
actinn  as  staled  on  the  part  of  Mr.  John  Morgarr.  The  Deputy  Kemembianccr-  will 
[90]  therefore  erKjuire,  whethci-  Mr.  Char-din  Morgan  advarrced  the  said  (iOOl,  to  Mr-. 
Adams,  arrd  when,  anil  in  what  rrranner-.  My  Lor-ds,  these  arc  the  dir-ectioris  1  would 
give  to  the  M.-istm-  orr  the  whole  of  this  tr-airsaction,  which  seems  to  me,  in  all 
pr-obability,  to  be  a  nier-e  f.'ibr-icatiorr  ;  this  mor-tgage  to  Mr-.  John  Moi-g.-ui,  thr-orrgh 
the  nredium  of  the  tr-iistees  in  his  rnar-riage  settlcmcirt,  seems  ver-y  extraor-ilinar-y. 
No  sum  of  money  has  been  actu.dly  advarrced  by  him  for-  the  irse  of  Sir  Watkin 
Lewes;  Ijut  ther-e  is  a  char-ge  orr  Sir-  W'atkiir  Lewes  for-  inter-cst  for- givirrg  cr-edit  for 
sirms  said  to  have  been  paitl." 

"The  liftli  exceptiorr  applies  to  the  application  of  the.  sunr  of  12,0001.,  said  to  be 
advanced  on  the  mortgages  that  h.-ive  been  mentioned.  Th.-it  exception  is,  for  that 
the  Deputy  KemcmbrarK-er  has,  by  his  scpar-ate  r-epoi-t,  fur-ther  certified,  tli.-it  he  foiirrd, 
in  r-espect  to  the  a])|)li(%-ition  of  the  sai(I  sinn  of  12,0001.  that  Mr-,  .lohn  ,Mor-gan,  jus 
agent  to  Sir-  Watkin  L('W(!s,  p,-u'rl  In  hiru  ari<l  to  his  use  lhi>  whole  anrouni  ihcr-eof,  irr 
Kx.  |)iv.  II.— IM 
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manner  particularly  mentioned  and  set  forth  in  the  second  schcdnle  to  his  report 
annexed:  and  in  such  allowance  are  comprised  the  sum  of  24001.  and  311.  19s.  5d., 
which  the  said  John  Moi-gan,  on  the  aforesaid  2d  day  of  June  1775,  applied  in 
discharge  of  the  principal  and  interest  then  due,  in  respect  of  the  aforesaid  bond  of 
24001.  dated  the  28th  of  February  177.3,  and  which  bond  was  on  that  occasion 
delivered  up  to  Sir  Watkin  Lewes  to  be  cancelled  ;  whereas  the  Deputy  Remembrancer 
ought  not,  for  the  reasons  [91]  stated  in  the  aforesaid  exception,  to  have  allowed  or 
included  in  the  second  schedule  to  his  report,  the  said  sums  of  24001.  and  .311.  19s.  5d., 
for  principal  and  interest  on  the  said  bond,  in  respect  of  the  application  of  the  monies 
which  the  said  John  Morgan  had  received,  as  agent  to  the  said  Sir  Watkin  Lewes  and 
the  said  mortgages ;  nor  ought  he  to  have  allowed  or  included  in  the  said  second 
schedule  to  his  separate  report,  the  sums  following,  the  sum  of  211.  ■5s.,  861.  15s., 
2891.  10s.,  961.  10s.  6d.,  and  421.  6s.  lid." 

"  Now,  my  Lords,  on  looking  into  this  state  of  the  application  of  the  12,0001.  the 
first  thing  that  I  have  to  observe  is,  that  there  is  in  that  application  a  material  difi'erence 
from  another  statement,  as  to  the  application  of  24001.  That  of  itself  would  tend 
considerably  to  invalidate  this  statement  of  the  application  of  12,0001.  And  you  will 
find  with  respect  to  several  sums  of  money,  that  they  ought  to  have  been  carried  to  a 
totally  different  account,  that  is,  to  the  general  account  between  Sir  Watkin  Lewes 
and  Mr.  John  Morgan,  different  and  distinct  from  the  mortgage  money,  and  therefore 
it  is  not  possible  that  the  money  charged  for  interest  on  those  sums  can  be  considered 
as  an  application  of  this  mortgage  money.  If  the  Master  had  adverted  to  that,  I  think 
it  is  impossible  he  could  have  reported  as  he  has  done ;  but  I  say,  that  as  to  this  bond 
of  24001.  supposing  it  to  be  a  just  debt,  it  is  a  debt  due  to  Mr.  John  Morgan  himself. 
If  you  will  take  the  trouble  to  cast  up  the  sums  of  money  which  he  charges  Sir  Watkin 
Lewes  with,  [92]  and  which  follow  the  66101.,  beginning  on  a  certain  day  in  June  1775, 
you  will  find  that  he  discharges  himself  by  subsequent  payments,  including  this  sum 
of  24001.  which  he  states  to  have  paid  on  the  18th  of  July,  and  you  will  also  find,  that 
the  stated  account  quite  contradicts  what  the  Master  has  stated  ])y  his  separate  report ; 
for  that  sum  of  24001.  which  was  really  and  truly  the  money  advanced  by  j\Ir.  John 
Morgan  to  Sir  Watkin  Lewes,  is  made  first  of  all  part  of  the  consideration  of  the 
mortgage,  which  is  to  bear  interest ;  and  then,  of  that  mortgage  money,  a  considerable 
part,  viz.  24001.  is  not  paid  till  after  interest  had  been  paid  to  Mr.  John  Morgan 
himself,  and  part  of  the  application  of  the  money  is  taken  out  of  the  money 
advanced." 

"  It  does  strike  me  therefore,  that  it  is  necessary,  for  the  purpose  of  obtaining 
justice  lietween  these  parties,  that  the  report  ought  to  be  very  strictly  re\iewed  by 
the  Master." 

"  Now  what  I  should  propose  on  this  subject,  is  to  refer  it  to  the  Master  to  review 
his  report,  and  to  certify  how  far  the  application  of  the  mortgage  monej'  set  forth  in 
the  second  schedule,  referred  to  by  the  report,  is  correctly  and  truly  set  forth.  The 
result  of  all  this  will  be,  to  shew  that  the  application  that  is  set  forth  in  the  M;ister's 
report,  ought  not  to  be  considered  as  the  true  application  of  that  money,  and  the 
Master  must  vary  his  report  in  that  respect.  To  review  his  report  will  be  sufficient 
for  that  purpose." 

[93]  "  It  seems  extremely  problematical,  whether  any  of  these  transactions  took 
place  precisely  as  stated  in  the  Master's  report.  With  respect  to  the  sixth  exception, 
the  evidence  on  that  subject  appears  to  me  to  be  extremely  deficient :  it  consists 
entirely  of  the  assertions  of  Mr.  John  Morgan,  that  such  advances  were  made  by  Mr. 
Chardin  Moigan.  And  what  I  should  also  propose  to  your  Lordships  would  be,  for 
the  Master  to  review  his  report,  with  respect  to  that  exception,  in  regard  to  the  lOOOI., 
1201.,  and  3001.,  and  to  ascertain  in  what  manner  those  sums  were  received  of  Chardin 
Morgan,  by  his  brother  John  Morgan,  for  the  use  of  Sir  Watkin  Lewes." 

"  The  tenth  exception  depends  on  a  totally  different  question.  It  refers  to  this  : 
Mr.  John  Morgan  had  brought  actions  of  ejectment  for  the  purpose  of  obtaining 
possession  of  the  estates  of  Sir  Watkin  Tjewes,  on  the  several  demises  of  the  trustees 
in  his  marriage  .settlement,  who  were  the  mortgagees  of  the  said  estates  ;  and  he 
included  in  those  actions  of  ejectment,  estates  not  comprised  in  the  mortgages  as  well 
as  those  that  were,  and  of  which  he  had  no  right  to  obtain  the  possession  ;  and  by 
the  means  stated  in  the  bill  of  Sir  Watkin  Lewes,  he  got  judgment  and  possession. 
The  rents  and  profits  received,  were  partly  for  estates  in  mortgage,  and  pai-tly  for 
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estates  not  in  niorttjage.  In  tukiii;^  the  Hccouiit,  the  ])o[)nty  Remcmbraiicef  lias  charged 
the  ruiit.s  and  profits  of  the  estates  in  mortgage,  against  Mr.  .John  Morgan,  as  agent 
of  ^\'illianl  Farrei-  and  James  Morgan,  [94]  the  mortgagees,  lint  with  respect  to  the 
estates  out  of  mortgage,  he  has  chargtMl  tlieni  against  Mr.  John  Morgan  himself;  the 
effect  of  which  would  unavoidably  be  to  carry  them  to  the  general  account,  and  not 
to  the  account  of  the  mortgagees.  Now,  I  should  observe  to  your  Lordship.s,  that 
although  tortious  possession  was  taken  of  these  estates  by  Mr.  John  Morgan,  yet 
considering  the  previous  transactions  that  had  taken  place,  he  must  be  responsible  in 
his  character  of  agent,  and  therefore  those  rents  and  profits  ought  to  have  been  put  to 
his  account  as  agent  of  the  mortgagees,  and  not  against  the  separate  account  of  Mi-. 
John  Morgan." 

"  My  Lords,  these  are  the  observations  which  occur  to  me,  upon  the  exceptions 
which  have  been  taken  to  the  Master's  report ;  and  if  your  Ijordships  concur  in  the 
opinion  which  I  have  formed  of  this  case,  it  will  be  for  the  Court  of  Exchequer  to 
give  such  further  directions  as  may  be  necessary  for  giving  etl'ect  to  it." 

Ekskine,  Jjord  Chancellor.  "  My  Lords,  concurring  in  opinion  with  the  noble  and 
learned  lord,  in  the  propositions  which  he  has  stated  on  the  suliject  of  this  appeal,  I 
shall  only  state  in  a  veiy  few  words,  the  principle  on  which  I  proceed  on  this  occasion  ; 
because,  I  am  ready  to  admit,  it  is  not  on  light  grounds  a  Court  of  Equity,  or  any 
other  Court,  should  question  securities  that  have  been  entered  into  by  persons  of  full 
age,  and  delivered  under  their  hands  and  seals,  for  the  purpose  of  securing  the  [95] 
payment  of  debts  that  are  due  by  them,  and  by  which  such  debts  are  acknowledged 
to  be  due.  But  when  a  Court  of  Equity  does  on  such  occasions  from  all  the  circum- 
stances before  them,  make  such  a  deci'ee  as  the  Court  of  Exchequer  did,  and  Mi'. 
Morgan  not  appealing  against  that  decree,  if  there  was  any  foundation  for  it,  it  became 
necessary  for  the  Deputy  Hemembranecr  to  take  the  accounts  on  the  principle  on 
which  the  decree  directed  them  to  be  taken.  And  unless  the  Court  of  ExcluMiuer  had 
seen  good  reason  for  not  holding  the  deeds,  conclusive  evidence  against  the  party  who 
had  executed  them,  they  would  not  have  directed  an  account  to  be  taken  of  what  was 
due  on  account  of  the  mortgages,  distinct  from  the  other  money  which  had  been 
advanced  by  Mr.  John  Morgan.  The  Court,  however,  did  not  see  such  reasons, 
because  of  the  circumstances  that  appeared  in  the  cause,  and  on  account  of  the  relative 
situation  in  which  Mr.  John  Morgan  stood  towards  Sir  Watkiii  Lewes." 

"  It  therefore  became  neces.sary  for  the  Deputy  Ivemembrancer  to  pursue  the  principle 
of  that  decree,  and  not  to  receive  the  deeds  and  instruments  which  were  so  ([uestion- 
abl(!,  as  conclusive,  just  as  if  there  had  been  no  such  decree.  And  therefore  most 
undoubtedly  in  that  respect  the  exceptions  ought  to  be  allowed  which  i|Ucstion  the 
mode  ill  wliicli  the  Deputy  Kcmembrancer  proceeded  in  the  execution  of  tiic  duly 
ini])oKed  on  him  l)y  the  Court  of  l';xchc<|uer." 

[96]  "And  here  I  may  oliservc,  that  the  mode  of  reviewing  the  proceedings  in 
Coiiits  of  Eipiity,  is  very  ditl'erent  from  that  of  reviewing  proceedings  at  law,  for,  in 
the  latter  case,  there  is  no  question  of  fact  to  be  considered.  The  facts  are  not  for 
investigation.  In  proceedings  at  law  the  juiy  are  in  the  habit  of  ascertaining  them, 
and  in  writs  of  error  from  those  Courts  they  a])pear  upon  the  record.  But  here  the 
duty  is  to  investigate  facts,  and  I  must  consifler  it  to  be  very  unfortunate  that  it  is 
80:  and  jierhaps  it  well  deserves  consideration,  whether  some  remedy  might  not  bo 
found;  as  whether  a  jury  might  not  be  had  to  apply  tlieir  attention  in  (Courts  of 
Efpiity,  to  the  examination  of  facts,  as  well  as  in  Courts  of  common  law,  which  would 
relieve  you  in  a])])cals  from  Courts  of  Equity  fioin  the  buitltcn  now  (•■■ist  upon  \'iiu  of 
investigating  facts  as  well  as  law." 

"The  Deputy  iicineinlirancer  had  jurisdiction  to  examine  the  facts  giviMi  him  bv 
the  decree  of  the  Court  of  Exche(|uer,  .•uid  the  Court  of  Exchciiiicr  having  applied  to 
his  re])ort  a  construction,  which  is  in  a  nianiuu-  inconsistent  with  a  correct  view  of  the 
evidence,  and  inconsistent  with  the  principle  of  the  decree,  the  consideration  now 
before  the  Hous(!  is,  whether,  on  all  the  evidence  before  the  Deputy  Renienibranccr, 
he  has  drawn  the  jirojicr  conclusion  in  point  of  fact,  looking  at  tho  dcciee  of  the  Court 
of  Exclicipier,  which  was  the  foundation  of  it.  I  conceive  that  he  has  not,  aii<l  there- 
fore I  entirely  concur  with  the  noble  and  learned  lord  in  the  observations  he  has  made 
on  the  evidence,  [97]  and  in  the  propositions  which  he  has  submitted  to  the  consiflera- 
tion  of  your  Lordshi|)s.'' 

Therefore  the   House   of   Lords  orilered   thai   so  much  of  the  decretal  order  com- 


548  LEWES    V.   MORGAN  5  PRICE,  98. 

plained  of  in  tliu  said  a])peal,  as  over-ruled  the  1st,  2d,  3d,  4th,  5th,  and  10th  excep- 
tions, taken  by  the  appellant,  should  be  reversed,  and 

As  to  the  1st  exception,  that  it  be  allowed  as  to  the  Deputy  Kemembrancer's 
having  certified  that  the  defendant  had  advanced  the  plaintifi'  divers  sums,  the  pro- 
perty of  Chardin  Morgan  :  and  that  it  be  referred  back  to  the  Deputy  Remembrancer, 
to  review  his  report,  and  enquire  and  certify  what  sums  \vere  ad\'anced  by  the  defen- 
dant to  the  plaintifi',  as  the  consideration  of  the  bonds  alleged  to  have  been  consoli- 
dated by  the  bond  of  the  28th  of  Febiuary  1775,  for  2-1001.,  and  when  such  sums 
were  paid,  and  by  whom,  and  to  whom  and  in  what  manner. 

The  2d  was  wholly  allowed. 

As  to  the  3d — allowed,  as  to  the  12s.  lid.  ;  it  appearing  by  the  report,  that  such 
sum  was  not  advanced  by  the  ti'ustees  ;  and  as  to  the  remaindei-,  that  the  Deputy 
Remembrancer  should  review  his  report  respecting  the  240Ul.  and  inquire  and  certify, 
when  and  in  what  manner  the  said  bond  for  2-tOOl.  was  cancelled,  and  whether  the 
same  was  ever,  and  when,  delivered  up  to  the  plaintifi'. 

[98]  As  to  the  4th,  allowed,  as  to  1901.  (part  of  the  13901.)  for  the  same  reason. 
The  Deputy  Remembrancer  therefore  was  ordered  to  review  his  report,  and  enquire 
and  certify,  whether  the  trustees  did  ever,  and  when,  and  in  what  manner,  receive 
from  Chardin  Morgan  12001.  or  any  other  or  what  sum  of  money  for  the  fen  office 
bonds,  and  bond  of  John  Adams  ;  and  whether  the  said  bonds  were  duly  assigned  and 
deli\ered  to  the  said  Chardin  Morgan,  and  when  and  in  what  manner ;  and  if  the  said 
trustees  did  receive  the  said  12001.,  or  any  part  thereof,  from  the  said  Chardin  Morgan, 
whether  they  advanced  the  same,  or  any,  and  what  part  thereof,  to  the  plaintifi',  or 
the  defendant,  as  his  agent,  and  in  what  manner. 

As  to  the  5th.  That  the  Deputy  Remembrancer  should  I'eview  his  report,  and 
inquire  and  certify,  how  far  the  application  of  12,0001.  set  forth  in  the  second  schedule 
to  his  report,  was  consistent  with  or  dift'erent  from  the  account  set  forth  in  the 
answer  of  the  defendant  to  the  plaintift's  bill,  and  in  such  answer  said  to  have  been 
stated  and  settled  by  the  said  defendant  with  the  said  plaintifi'. 

As  to  the  6th  exception.  That  the  Deputy  Remembrancer  should  enquire  and 
certify,  whether  the  several  sums  of  lOOOl.,  3001.,  and  1201.  were  ever,  and  when,  and 
in  what  manner,  received  by  the  said  defendant,  from  the  .said  Chardin  Morgan,  for 
the  use  of  the  said  plaintifi',  and  when,  [99]  and  in  what  manner,  the  said  defendant 
first  gave  credit  to  the  said  plaintiflf  for  such  sums. 

The  lOth  exception  was  allowed. 

On  the  2d  of  June  following  (1807),  the  plaintifi'  applied  to  the  Court  for  re- 
possession of  the  estates,  on  a  suggestion,  that  the  rents  and  profits  had  paid  ofi'  the 
80001.  and  interest,  when  the  Court  declared,  that  as  the  case  was  not  a  case  of  mort- 
gagee in  possession  ;  but  that  the  plaintifi'  having  himself  by  deeds  under  his  own 
hand  appointed  the  defendant  receiver,  and  chalked  out  the  mode  of  the  application 
of  the  rents,  namely,  to  keep  do«n  the  interest  of  the  80001.  and  40001.,  and  pay 
the  residue  to  himself,  and  that  as  such  deeds  had  not  been  in  any  way  impeached,  and 
that  the  defendant  had  applied  the  rents  accordingly;  and  the  plaintifi'  having 
acquiesced  in  such  application  for  nineteen  years — he  could  not,  after  such  a  length  of 
acquiescence,  apply  to  vary  the  mode  of  application. 

On  the  17th  (June)  the  plaintiff' again  applied  to  the  Court  for  re-po.ssession,  pro- 
posing at  the  same  time  the  payment  of  6001.  per  annum,  as  interest  of  the  12,0001. ; 
but  without  pi'ejudice  to  any  question  in  the  cause,  when  the  Court,  noticing,  that 
besides  the  mortgages,  there  were  judgments  which  afl'ected  the  plaintifi"s  life  estate, 
declared  they  could  make  no  order  out  of  the  regular  course,  and  refused  the 
application. 

[100]  On  the  2d  of  July  following,  the  plaintifi'  applied  to  the  Court  for  an  order, 
directing  the  Deputy  Remembrancer  to  take  an  account  of  the  80001.  mortgage  money 
and  interest,  and  apply  the  rents  and  pay  oft"  the  same  ;  and  afterwards  a  like  account 
of  the  40001.  and  interest,  and  apply  the  rents  to  pay  ofi'  the  same.  When  the  Couit 
again  observed,  that  there  were  judgments  as  well  as  mortgages,  and  that  the  bill 
prayed  a  redemption  on  payment  of  all  money  due  ;  that  the  duty  of  the  receiver  was 
to  apply  the  rents  and  profits  in  payment  of  the  interest  of  the  judgments,  as  well  as 
of  the  mortgages,  as  they  equally  afi'ected  the  estates,  anil  tiierefore  refused  the 
application. 
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(Jii  the  10th  of  May  lf>08,  the  Deputy  Kemembianc'er  made  his  second  separate 
report*'. 

[102]  To  that  second  report  the  plaintiff  took  five  several  exceptions  ■■■^. 

*'  And  thereby  certified  as  to  what  sums  were  advanced  by  the  defendant  to  the 
plaintiff',  as  the  considerations  of  the  several  bonds,  consolidated  liy  the  bond  of  the 
•J8th  of  February  1775,  for  24001.  the  several  sums  mentioned  in  the  fii'st  schedule, 
were  advanced  by  the  defendant  John  Morgan,  o.-  through  his  hands,  to  or  for  the 
use  of  the  piaintitV,  in  part  of  the  considerations  of  the  said  bonds  at  the  several  times, 
to  the  several  persons,  and  in  the  manner  therein  stated,  amounting  to  19761.  liJs. 

And  that  over  and  above  the  principal  money,  secured  liy  the  said  several  bonds 
consolidated  by  the  said  bond  for  iiOOl.  the  consideration  of  that  bond  consisted  of 
the  sums  advanced  by,  or  through  the  hands  of  the  defendant,  to  or  for  the  use  of 
the  plaintiff  at  the  times  (23d  March  and  1st  April  1775),  and  in  manner  (as  stated 
in  the  report),  although  subse(juent  to  the  date  of  the  said  bond,  (amoiniting  to 
2091.  14s.)  and  he  certified,  that  no  evidence  had  been  laid  before  [101]  him  of  the 
cancelling  of  the  said  bond  ;  but  he  found  that  the  same  was,  on  the  24th  February 
1777,  deli\ered  up  to  the  plaintiff  by  the  defendant. 

And  he  cei'titied,  that  no  evidence  had  been  laid  before  him,  that  the  trustees 
received  from  Chardin  Morgan,  the  aforesaid  12001.  foi- the  fen  ollice  bonds,  and  bond 
of  John  Adams,  or  that  the  same  were  assigned  to  Chardin  Morgan  ;  Ijut  ho  found 
that  the  bond  of  John  Adams,  for  6001.  was,  on  the  -ith  of  May  1775,  assigned  by  the 
defendant  and  Chaixlin  Morgan,  to  the  trustees  in  the  said  .settlement,  as  part  of  the 
money  agreed  to  be  advanced  by  the  defendant  for  the  purpose  of  such  settlements, 
and  was,  on  the  6th  of  July  1775,  paid  off  by  John  Adams,  into  the  hands  of  the 
defendant  ;  and  that  the  fen  office  Ijond.s,  amountitig  to  6001.  were,  on  the  5th  of 
May  1775,  delivered  to  the  trustees  as  aforesaid,  for  the  said  Amelia,  the  wife  of  the 
defcMdant,  then  Amelia  Farrer,  spinster,  as  part  of  the  money  agreed  by  her  to  be 
advanced  for  the  purposes  of  the  said  settlement,  and  some  years  afterwanls  sold  by 
the  defendant. 

And  he  found  that  the  application  of  the  12,0001.  as  set  forth  in  the  second 
schedule  to  his  foimer  I'cport,  was  ditlerent  from  the  account  set  forth  in  the  .answer 
of  the  defemlant  in  mannei'  stated  in  the  second  schedule  to  that  his  then  icport,  l)ut 
not  inconsistent  with  the  said  answer. 

And  he  certified,  that  no  evidence  had  been  laid  before  him,  of  the  afoi'csaid 
lOOOl.  .'5001.,  and  1201.  being  received  by  the  defendant  John  Morgan  from  Chardin 
Morgan,  otherwise  than  that  in  April  and  July  1772,  Chardin  Morgan  sold  ."SSOOl. 
bank  .'5  per  cent,  atnnu'tics,  and  in  January  1773,5081.  6s.  Sd.  like  annuities,  and  2001. 
and  501.  hank  3  per  cent,  aiuniitics,  of  the  year  1726,  aTid  that  the  money  ai'ising 
by  such  sales,  amounting  to  37521.  6s.  3d.  was  de|K)sitcd  by  Chardin  Morgan,  in  the 
hands  of  the  defendant;  and  he  did  not  find  that  the  defendant  gave  credit  to 
the  plaintiff  foi-  the  said  3001.  and  1201.;  but  that  on  the  1st  of  .Inly  1775,  the 
defendant  gave  credit  to  the  plaintiff  for  the  said  10001.  in  the  account  set  forth  in 
the  answei-  of  the  ilefciid.iut,  and  settled  the  21th  of  February  1777. 

And  he  certified,  that  he  had  reviewed  generally  his  former  report,  and  saw  no 
reason  to  change  his  ojjinion  respecting  the  matters  stated  therein  ;  and  that  he  had 
been  and  still  was  much  impressed  with  the  difficulty  on  the  part  of  the  defendant 
of  substantiating  at  so  late  a  period  the  considerations  of  the  several  securities,  and 
that  there  was  a  total  want  of  evidence  on  the  ])art  of  tlic  plaintilt'  to  shew  either 
fraud  or  imposition  in  the  mode  of  obtaining  them. 

*'-  1st.  That  the  Deputy  Kemembraiicei'  onghl  not  to  have  certiKed  that  the  several 
sums  of  money  mentioned  in  the  first  .scheilule,  were  atlvanced  by  or  through  the 
hands  of  the  defendant,  in  part  of  the  con.siderations  of  the  several  bonds,  consolidated 
by  the  bond  for  21001.  ;  but  ought  to  have  certified  that  it  did  not  ajipeai- to  him  that 
any  money  was  ever  advanced  by  the  ilefiMidant  to  the  plainlifl',  as  or  for  Ihc  con 
sidci-ations  of  such  bonds. 

2dly.  That  the  Deputy  Remembrancer  ought  not  to  have  made  any  rejxirt  as  to 
the  sums,  composing  the  2091.  Ms.  (21st  March  and  1st  April),  there  not  being 
any  order  or  direction  for  him  so  to  do;  and,  moreover,  if  such  sums  were  advanced, 
the  .same  were  advanced  on  a  general  account. 

3dly.  That  the  Deputy  Kemcmbi'ancer  had  not  ccifificd,  that  he  li;ul  icx  icwcd  his 
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[103]  [Before  the  urguiiig  of  those  exceptions  (21st  of  June  following)  the  plaintiff 
again  applied  to  the  Coiu't  for  re-possession  of  the  estates,  on  the  ground  of  the  former 
motions,  and  which  was  refused  for  the  same  reasons.] 

On  the  SOth  of  December,  the  Court,  by  the  Lord  Chief  Baron,  pronounced  judgment 
on  the  exceptions,  the  substance  of  which  was  as  follows  :  — 

"  The  great  oViject  the  Court  has  had  in  view,  has  been  to  endeavour  to  possess 
themselves  clearly  of  the  meaning  of  the  House  of  Lords,  and  comparing  that  vvith 
the  report  which  has  been  made,  to  see  whether  it  has  satisfied  the  exigency  of  the 
order.  The  great  anxiety  of  the  House  of  Lords,  seems  to  have  been  to  ascertain 
with  as  much  correctness  as  possiljle,  the  facts  and  transactions  which  have  taken 
place  as  between  these  parties,  and  they  seem  to  have  thought,  that  the  Deputy  [104] 
Remembrancer  had  not  gone  with  sufficient  minuteness  into  all  the  circumstances  that 
belong  to  every  part  of  the  case,  and  that  he  was  too  general  in  his  i-eport." 

[His  Lordship  then  proceeded  to  compare  the  two  sets  of  exceptions,  1st,  '2d,  and 
3d,  (the  old  ancl  new)  and  the  subsequent  report  of  the  Deputy  Kemembrancer, 
observing,  that  it  was  the  opinion  of  the  House  of  Lord.s,  that  the  bonds  of  which 
the  i-tOOl.  was  composed,  were  not  in  a  case  of  this  sort  sufficient  of  themselves  to 
shew,  that  theie  was  good  consideration  for  that  consolidated  bond,  and  that  the 
House  expected  that  it  should  be  stated  what  advances  were  actually  made  by  John 
Morgan,  with  all  the  circumstances,  and  that  therefore  the  report  was  not  in  such  strict 
compliance  with  the  order  as  had  been  required.]  "  Then  (contiruied  his  Lordship)  the 
House  of  Lords  complain  that  the  evidence  is  not  stated  :  therefoi'e  we  must  require 
from  the  Deputy  Kemembrancer  the  same  report,  as  they  would  have  required  if  made 
to  them  directly,  and  not  through  the  medium  of  this  Court.  Our  ordci'  must  be,  that 
the  Deputy  Remembrancer  shall  state  all  the  cii'cumstances,  the  evidence  of  the  times 
when,  and  the  occasions  on  which  such  sums  were  severally  and  respectively  advanced 
and  paid,  and  by  whom  and  to  whom,  and  in  what  manner,  for  the  manner  will  be 
extremely  material,  particularly  with  respect  to  those  subsequent  payments." 

[105]  "  Whatever  monies  were  personally  advanced  ought  not  to  have  made  any 
ingredient  in  this  special  account,  according  to  the  principle  acted  on  by  the  House 
of  Lords,  who  have  directed,  with  respect  to  the  4th  and  5th  exceptions,  that  every 
branch  of  those  shall  be  minutely  reported,  having  it  in  view  to  dissect  every  item 
complained  of  in  the  whole  exceptions,  and  therefore  we  must  gi\e  such  directions  as 
shall  best  effect  that  object." 

As  to  the  1st  and  2d  exceptions,  it  was  referred  back  to  the  Deputy  Rememln-anccr 
to  review  his  report,  and  enquire  and  certify  what  sums  of  money  were  advanced  by 
the  defendant  to  the  plaintiff'  out  of  his  own  proper  money,  as  the  con.siderations  for 
the  several  bonds,  consolidated  by  the  bond  for  24001.,  and  when  .such  suras  were 
advanced  and  paid,  and  by  whom,  and  to  whom,  and  in  what  manner,  and  to  state 

report,  with  respect  to  the  24001.  part  of  the  66101.  according  to  the  directions  in  the 
said  order,  whereas  that  he  ought  to  have  certified  that  the  only  consideration  for  the 
mortgage  for  66101.  proved  before  him,  was  42091.  7s.  Id.,  and  that  the  same  was  the 
only  money  received  by  the  defendant,  as  agent  to  the  plaintiff,  and  the  said  trustees 
and  the  mortgagees,  in  respect  to  that  transaction. 

4thly.  That  after  certifying  that  no  evidence  had  been  laid  before  him,  that  the 
trustees  did  ever  receive  from  Chardin  Morgan  12001.  for  the  .said  fen  office  bonds, 
and  bond  of  John  Adams,  he  ought  to  have  certified,  that  the  said  tiustees  did  not 
advance  the  said  1 2001.  to  the  plaintiff  or  to  the  defendant,  as  his  agent,  and  that  the 
sums  of  42091.  7s.  Id.  and  40001.  received  by  the  defendant  of  James  Morgan,  on 
behalf  of  the  said  Henry  Wilder,  made  82091.  7s.  Id.  which  constituted  the  whole 
amount  of  the  monies  received  by  the  defendant,  as  agent  to  the  plaintiff'  and  the 
mortgagees. 

5thly.  That  he  had  not  certified  that  he  had  reviewed  his  report  as  to  the  matter 
of  the  fifth  exception,  whereas  he  ought  to  have  certified,  that  he  had  reviewed  his 
report  as  to  the  matter  of  the  said  fifth  exception  ;  and  that  he  found  that  the  defen- 
dant, out  of  the  said  82091.  7s.  Id.  paid  to  the  plaintiff"  76811.  5s.  6d.  only,  and  that 
no  more  was  advanced  by  the  defendant,  to  or  for  the  use  of  the  plaintiff",  and  that 
the  said  76811.  5s.  6d.  was  the  only  principal  money  that  was  ever  due  from  the 
plaintiff"  on  account  of  the  mortgages. 
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to  tho  Court  the  evidence  of  such  pa^'meiits  having  lieeii  made  to  the  plaintill',  or 
for  his  use. 

And,  as  to  the  5th  exception,  it  was  referred  back  to  the  Deputy  Remembrancer 
to  review  his  leport,  so  far  as  might  be  necessary  on  reviewing  his  report  as  to  the 
several  other  exceptions  aforesaid. 

On  the  13th  of  June  1809,  the  Deputy  Remembrancer  made  his  third  separate  report, 
and  thereliy  [106]  certified,  that  he  had  reviewed  his  report  according  to  order  ^^ 

[107]  To  that  third  report  the  plaintiff  took  seven  several  exceptions*-. 

*'  And  he  certified,  that  the  sum  of  5001.  was  advanced  to  the  plaintiff  by  Chardin 
IVlorgan,  through  the  hands  of  the  defendant,  on  the  31st  of  January  1774,  the  day  of 
the  date  of  the  bond  for  that  .sum,  in  one  gross  sum. 

And  that  the  defendant  did  advance  the  .several  sums  mentioned  in  the  second 
schedule,  amounting  in  all  to  11411.  IGs.  to  the  plaintiti',  out  of  his  own  proper  monies, 
;is  the  considerations  pro  tanto,  of  the  several  bonds  for  2201.  1201.  9501.,  and  4001. 

And  that  the  defendant,  out  of  his  own  proper  monies,  paid  to  the  Reverend  Henry 
Kent,  on  account  of  the  plaintiff,  in  respect  of  interest  money,  due  from  the  plaintiff", 
1121.  10s.  by  a  bill  of  exchange,  which  was  paid  l)y  Messrs.  Hoare,  on  the  1st  of 
April  1775;  and  that  the  defendant,  out  of  his  own  proper  monies,  advanced  to  the 
plaiiitilf  IGl.  4s.  l)y  draft  on  Messrs.  Hoare,  which  was  paid  by  them,  on  the  23d  of 
March  1775. 

And  that  the  aforesaid  sum  of  24001.  was  part  of  the  aforesaid  G6101.  and  that  the 
same  was  paid  or  advanced  by  the  trustees  to  the  defendant,  as  agent  to  the  plaintiff", 
on  the  2d  of  June  1775,  by  the  said  bond  for  24001.  being  delivered  up  to  the  defendant 
as  such  agent  by  the  trustees. 

And  that  the  bond  of  John  Adams  was,  on  the  6th  of  July  1776,  paid  of!"  by  him 
into  the  hands  of  the  defendant,  and  that  the  fen  office  bonds  were,  some  time  after 
the  date  of  the  mortgage  of  the  2d  of  April  1776,  sold  by  the  defendant,  and  the 
produce  was  received  by  him. 

And  that  he  had  reviewed  his  former  report,  and  that  it  appearing  thereby  that 
the  defendant  had  leceived  the  several  sums  therein  mentioned,  making  together  1 2,0001. 
as  agent  to  the  defendant  and  the  mortgagees,  ho  did  not  find  himself  wairanted  by 
any  evidence  |)roduced  before  him,  to  make  any  alteration  in  the  said  finding. 

.'\nd  that  he  had  reviewed  his  rcjmrt  of  the  10th  of  May  1808,  and  had  referred 
back  to  his  rcpoi't  of  the  16th  of  July  1802;  and  that  it  appeared  thereby,  that  he 
did  thcreljy  find,  that  the  defendant,  as  agent  to  the  plaintifl',  had  paid  to  him  or  to 
his  u.se  the  whole  amount  of  the  12,0001.  in  manner  set  forth  in  the  second  schedule 
to  that  repoi't. 

*-  1st.  For  that  the  Deputy  Remembrancer  ought  to  have  ccitificd,  that  no  evidence 
had  been  laid  before  him,  to  shew  th.it  any  sum  of  money  had  been  advanced  by  tho 
defendant  John  Morgan,  to  the  plaintill',  out  of  his  own  proper  money,  as  the  considera- 
tion of  the  bond  of  5001. 

2dly.  For  tiiat  there  was  no  evidence  l)cfore  the  I)e|)uty  Remembrancer  of  the 
advancement  of  the  several  suuis  mentioned  in  the  second  schedule  on  account  of  the 
said  lionds,  and  e\en  supposing  them  to  ha\c  been  advancefl,  they  appear  to  have  been 
advan(,'ed  liy  the  dcfcnd.mt  u[)()n  a  general  account  with  the  ])laiMtili';  and  the  Deputy 
Rememlirancei' ought  to  ha\e  certified  that  no  evidence  had  been  produced  liefore  him, 
to  shew  that  any  money  had  been  ailvanced  b}'  the  defendant  to  the  i)laiiiliir,  out  of 
his  own  proper  money,  as  and  for  the  considerations  of  those  bonds. 

.'Jdly.  For  that  he  ought  not  to  have  made  any  report  as  to  the  several  sums  of 
1  121.  10s.  and  611.  4s.  (])art  of  the  sum  of  2091.  14s.)  there  not  being  any  direction  so 
to  do  ;  and  there  was  no  evidence  l)efore  him,  that  the  said  sums  were  advanced  as 
[)art  of  the  consideration  of  the  bond  for  21001.  and  tho  sums,  even  supposing  them 
to  have  been  advanced,  weie  advanced  on  a  general  account  with  the  ]>laintifr;  and 
therefore  ought  not  to  form  any  part  of  the  ))articular  account  directed  by  the  order 
of  the  2()th  of  .lune  IS()i,  which  was  continiMl  to  such  monies  only  as  related  to  tho 
niorfgagcs  and  judgments,  or  were  received  by  Ihc  defendant,  .is  .igcnl  ("  the  plaintill' 
and  the  mortgagees. 

4tlily.  For  that  there  was  no  evidence  of  the  delivery  of  the  bond  for  24001.  by  the 
trustees  to  the  defendant,  as  agent  to  the  plaintill,  or  any  thing  to  shew  that  the 
plaintill'  had  agreed   that   the  same  should   furin   part  of   the   (JliKM,       .\iid   furliier, 
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[108]  On  the  2t>th  of  May  ISIO,  tbo  Court  gave  judgment  on  the  said  exceptions, 
anil  thereby  allowed  the  1st,  so  far  a.s  the  report  stated  the  advance  of  5001.  to  the 
plaintiff  by  Chardin  Morgan,  and  re-[109]-ferred  it  back  to  the  Deputy  Remembrancer 
to  review  his  report  as  to  the  other  part  of  the  said  exceptions,  and  state  to  the  Court 
all  the  evidence  adduced  before  him  as  to  what  money  was  advanced  by  the  defendant 
to  the  plaintiti,  as  the  consideration  of  the  bond  for  5001.,  and  when,  and  by  whom, 
and  to  whom,  and  in  what  manner. 

And  to  leview  his  report  generally  as  to  the  3d  and  ith  exceptions,  according 
to  the  directions  before  given  on  the  1st  exception. 

The  5th  exception  was  over-ruled. 

As  to  the  6th  and  7th  exceptions  it  was  referred  Ijack  to  the  Deputy  Remembrancer 
to  review  his  report,  so  far  as  should  be  necessary  on  reviewing  his  report  in  I'cgard  to 
the  reference  back  to  him  of  the  othei'  exceptions. 

On  the  11th  July  1810,  the  following  order  was  made  on  motion  by  consent: — 
That  it  should  be  referred  to  the  Deputy  Remembrancer  to  take  an  account,  and  make 
a  separate  report  of  the  principal  and  interest  due  to  the  defendant,  and  to  James 
Morgan  and  H.  "Wilder,  upon  the  securities,  together  with  the  costs  directed  by  the 
decree  to  be  taxed,  with  legal  interest  from  the  filing  of  the  plaintiff's  bill  in  1783, 
deducting  and  giving  credit  for  the  rents  and  profits  of  the  estates,  and  other  monies 
received  by  them.  And  that  in  taking  the  said  accounts  the  usual  half  [110]  yearly 
rests  to  be  made,  and  the  surplus  applied,  after  keeping  down  the  interest  of  all  the 
said  monies,  in  reduction  of  the  principal  monies  ;  and  that  upon  payment  of  what 
should  be  found  due  upon  taking  such  accounts,  with  the  costs,  that  the  defendant  and 
the  mortgagees  should  deli^■er  up  possession  of  the  estates,  and  execute  a  proper 
re-conve^'ance  to  the  plaintiff  by  a  short  day  to  be  appointed  by  the  Court, 

On  the  25th  of  June  1811,  the  Deputy  Remembrancer  made  his  4th  separate 
report  •■■. 

because  the  Deputy  Remembrancer  had  before  found  (though  unwarranted)  that  the 
advances  made  by  the  defendant  on  account  of  the  consideration  of  four  of  the  bonds 
comprising  in  part  of  the  said  bond  for  24001.  were  personal  advances  by  the  defendant, 
and  in  part  only  of  the  considerations  thereof,  and  consequently  not  within  the  meaning 
of  the  order  of  the  20th  of  June  1801  ;  but  the  Deputy  Remembrancer  ought  to  have 
certified  that  the  only  consideration  for  the  said  mortgage  for  66101.  proved  before 
him  was  the  said  42091.  7s.  Id.,  and  that  the  same  was  the  only  money  leceived  by 
the  defendant,  as  agent  to  the  plaintiff' and  the  trustees,  in  respect  to  that  tran.saction. 

5thly.  For  that  the  Deputy  Remembrancer  ought  not  to  have  certified  that  the 
bond  of  the  said  John  Adams  was,  on  the  6th  of  July  1776,  paid  off  by  the  said  John 
Adams  into  the  hands  of  the  defendant,  or  that  the  fen-oiiice  bonds  were  some  time 
after  the  date  of  the  mortgage  of  the  2d  of  April  1  776,  for  13901.,  sold  by  the  defendant, 
and  the  produce  thereof  received  by  him,  the  same  having  no  relation  to  the  enquiry 
directed  by  the  order  of  the  20th  of  Jtnie  1801. 

6thly.  For  that  the  Deputy  Remembrancer  ought  to  have  certified  that  the  .said 
42091.  7s.  Id.,  with  the  aforesaid  40001,  making  82091.  7s.  Id.,  constituted  the  total 
amount  of  the  mortgage  money  received  by  the  defendant,  as  agent  as  aforesaid,  in 
respect  to  the  mortgage  ti'ansaction. 

7thly.  For  that  the  Deputy  Remembrancer  ought  to  have  certified  that  the  said 
defendant  had,  out  of  the  82091.  7s.  Id.  paid  to  the  plaintiff'  76811.  5s.  6d.  only  :  that 
no  more  was  advanced  by  the  defendant  to  or  for  the  use  of  the  plaintiff,  and  that 
the  said  76811.  5s.  6d.  was  the  only  principal  sum  of  money  that  w^as  ever  due  from 
the  plaintiff'  on  account  of  the  several  mortgages. 

*  He  thereby  certified,  that  he  had  reviewed  his  report  with  respect  to  the  1st 
exception,  and  according  to  the  evidence  adduced  before  him,  he  found  that  the  sum 
of  5001.  was  advanced  to  the  plaintiff  as  the  consideration  of  the  bond,  dated  the  31st 
of  January  1774,  by  the  defendant  John  Morgan,  out  of  his  own  proper  money,  on  the 
31st  January  1774,  in  bank  notes,  and  paid  into  the  hands  of  the  plaintiff'. 

And  that  he  had  reviewed  his  I'epor't  as  to  the  2d  exception  ;  and  that  though  he 
found  that  the  several  sums  mentioned  in  the  second  schedule  to  his  former  report, 
amounting  to,  11411.  16s.,  were  advanced  by  the  defendant  to  the  plaintifi',  yet  that 
he  did  not  find  that  any  of  the  sums  were  advanced  as  the  particular  consideration  for 
any  of  the  bonds  in  his  report  mentioned,  no  evidence  of  that  fact  having  been  produced 
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[111]  To  that  report  the  plaintiff  took  five  exceptions  *. 

[112]  On  the  6th  of  Jnne  1812,  the  Deputy  Reniembntnuer,  in  pursuance  of  the 
decree,  and  of  an  [113J  oixler  of  the  6th  of  May  then  last,  made  his  report  of  the  costs 
l)y  the  said  decree  directed  to  be  taxed,  and  thereljy  certified  that  the  defendant  brought 
in  l)efore  him  at  ditierent  times,  and  left  in  his  office,  his  bills  of  costs  (thirt}'  in  number), 
and  that  he  had  been  attended  by  the  clerk  in  court  for  the  defendant,  and  by  the 
defendant  in  person,  and  by  the  clerk  in  court  aud  solicitors  for  the  plaintiff,  and  in 
their  presence  had  considered  of  the  Ijills  of  costs,  which  bills,  amounting  together  to 
the  sum  of  4L'4:r)l.  3s.  3d.  he  had  taxed  at  the  sum  of  3f<291.  Os.  6d.,  in  respect  whereof 
he  found  the  defendant  to  have  received  several  sums  of  money  and  securities  for 
money,  amounting  in  all  to  the  sum  of  20341.  Is.  Id.,  leaving  a  balance  of  17941.  19s.  5d. 
due  fiom  the  plaintiff'  to  the  defendant,  in  respect  of  the  several  bills  of  costs ;  aud 
that  he  had  in  the  second  schedule  thereto  annexed,  set  forth  an  account  of  the  several 
sums  of  money  and  securities  received  by  the  defendant  in  respect  of  such  bills. 

[114]  That  report  having  been  confirmed,  the  defendant  required  the  Deputy 
Kemembiancer  to  proceed  on  the  order  of  the  11th  of  July  ISIO,  but  he  refused  to 
do  so  pending  the  separate  report. 

5th  July  1813. — The  Court  now  pronounced  judgment  on  the  exceptions  taken  to 
the  fourth  separate  report,  which  had  been  ai'gued  in  April  1812,  delivering  their 
opinion.s  seriatim. 

WuuD,  Baron.  "  In  this  cause  of  Lewvs  v.  Munjan,  as  there  is  a  difference  of  opinion, 
it  becomes  neces.sary  to  give  our  reasons  separately.  This  comes  on  by  way  of  excep- 
tions to  the  Deputy  Ueraembrancer's  report  as  to  the  money  due  upon  three  mortgages. 
Exceptions  have  Jieen  multiplied  upon  exceptions,  till  the  case  has  become  almost 
unintelligible ;  but  still,  1  think,  there  is  no  difficulty  in  the  merits  of  the  case.  .Sir 
Watkin  Lowcs's  attempt  is  to  strike  out  of  the  mortgage-money  for  66101.  the  several 

before  him,  and  none  of  the  said  bonds  corresponding  with  the  sums  for  which  such 
bonds  were  given,  and  none  of  the  said  advances  appeai-ing  to  have  been  made  at  the 
respective  times  such  bonds  bear  date,  excepting  in  one  instance,  namely,  where  a 
sum  of  2.j1.  appears  to  have  been  advanced  on  the  18th  of  November  1794,  on  which 
day  the  bund  f(jr  7.501.  bears  date. 

And  that  he  had  reviewed  his  report  as  to  the  3d  exception  ;  and  although  from 
the  evidence  adduced  before  him  as  to  the  advance  of  the  two  sums  of  1 121.  10s.  and 
611.  4s.,  he  found  that  the  said  two  sums  were  advanced  by  the  said  defendant  to  or 
for  the  u.se  of  the  plaintiff";  yet  that  he  did  not  find  that  the  same  were  advanced  as 
the  consideration  of  the  bond  for  24001.,  no  evidence  of  that  fact  having  been  produced 
before  him. 

And  that  he  had  reviewed  his  report  as  to  the  4th  exception,  and  was  still  of  opinion, 
from  the  evidence  set  forth  in  the  fourth  schedule  to  that  his  then  present  leport, 
coupled  with  llic  nature  of  tin;  dealings  lietween  the  plaintitl' and  the  defendant,  all  in 
conformity  with  the  answers  of  the  mortgagees  and  the  defendant,  and  uncoritiadicteil 
by  any  evidence  on  the  part  of  the  |)laintilt',  that  the  delivery  U])  of  the  bond  for  24001., 
on  the  part  of  the  mortgagees,  was,  by  consent  of  the  plaintitl',  part  of  the  considera- 
tion of  the  mortgage  for  66101.,  and  that  the  other  part  was  42091.  7s.  Id.  and  128. 
1  Id.,  and  that  the  .said  42091.  7s.  Id.  was  the  only  money  received  by  the  tiefendant, 
;is  agent  to  the  plaintill'and  the  trustees  (the  mortgagees),  in  respect  to  that  transaction. 
And  that  he  had  reviewed  his  report  as  to  the  6th  and  7th  exceptions ;  and  in 
conseijuence  of  having  reviewed  his  report  as  to  the  subject  matter  of  the  other  excep- 
tions, and  having  referred  to  his  report  of  the  16th  of  July  1802,  and  to  the  order  of 
the  20th  of  February  1807,  and  it  a[)|>caring  by  the  order  that  the  sums  of  12s.  lid. 
and  1901.  were  not  adwmccd  l)y  the  said  trustees,  he  had  deducted  (he  same,  and  also 
the  24001.,  making  together  25901.  12s.  1  Id.,  from  the  saitl  12,0001.,  maknig  a  sum  of 
94091.  7s.  Id.,  which  he  found  constituted  the  amount  of  the  mortgage-money  I'eceivcd 
by  the  defrudant,  as  agent  to  the  [ilaintitl  and  llic  trustees(the  mortgagees)  in  respect 
to  the  mortgage  transactions. 

The  whole  of  which  94091.  7s.  Id.  witli  the  24001.,  1901.,  and  12s.  lid.,  making 
in  all  12,0001.,  he  found  to  have  l)een  applied  i)y  the  defendant,  as  agent  to  the  ])laintill', 
in  mannei-  stated  in  the  second  schedule  to  his  report  of  the  16th  of  .)uly  1802. 

■■'  1st.  For  that  the  Deputy  Uemembrancer  ought  merely  to  have  stilted  tho 
evidence  adduced,  and  read  before  him,  as  to  what  money  was  advanced  by  the  dofen- 

Ex.  Div.  11.— IS* 
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sums  of  "24001.  autl  l"2s.  lid.,  and  totally  to  set  aside  the  mortgage  or  12901.,  making 
together  37901.  r2s.  lid.  But  the  mortgage  for -iOOOl.  the  plaintiif's  coun.sel  say, 
they  do  not  dispute.  On  what  ground  does  the  plaintitt' attempt  to  dispute  the  other 
monies  1  Not  because  the  monej'  has  not  been  advanced,  for  every  shilling  has  been 
advanced.  He  has  allowed  that  under  his  own  hand.  But  he  says,  '  part  of  the  con- 
sideration was  personally  advanced  to  me  by  the  defendant  John  Morgan,  for  his  clients 
the  mortgagees,  William  Farrer  and  [115]  James  Moigan  ;  and  he  being  my  solicitoi' 
also,  therefore  that  part  of  the  consideration  ought  to  be  struck  out  of  their  mortgages, 
and  constitute  a  separate  account  between  myself  and  the  defendant ; '  or,  in  other 
words,  he  desires  that  the  sums  advanced  by  the  defendant  may  be,  if  I  may  be  allowed 
the  expression,  reduced  to  a  .simple-contract  debt  between  the  defendant  John  Morgan 
and  himself,  and  that  the  defendant  may  be  left  without  any  security,  and  to  recover 
it  as  he  can,  and  that  the  plaintitt'  may  be  let  into  possession  of  the  estates.  This  is 
the  plaintiff's  equity.  On  what  piinciples  of  equity  oi'  justice  this  can  be  done,  I  am 
at  a  loss  to  discover." 

"  Now,  for  the  better  understanding  of  these  exceptions,  it  will  be  necessary  to  state 
the  general  dealings  lietween  the  plaintiff  and  the  defendant,  which  gave  rise  to  this 
suit,  and  also  some  of  the  antecedent  proceedings." 

[His  Lordship  then  entered  at  large  into  a  minute  detail  of  the  various  transactions 
of  the  case,  and  stated  the  pleadings  fully  ;  upon  which,  as  he  went  along,  he  com- 
mented much  to  the  .same  effect  as  in  the  judgment  delivered  at  the  conclusion  of  the 
present  report,  and  therefore  that  part  of  the  present  judgment,  which  is  of  considerable 
length,  is  omitted.] 

[Having  brought  the  case  down  to  the  decree  of  179C]  his  Lordship  observed, 
"  If  the  plaintifl'  had  [116]  thought  fit  to  have  proceeded  upon  that  decree,  there  is 

dant  to  the  plaintiff,  as  and  for  the  consideration  of  the  bond  for  5001.,  and  when  such 
money  was  advanced  and  paid,  and  by  whom,  and  to  whom,  and  in  what  manner ;  antl 
the  Deputy  Eemembrancer  ought  to  have  certified  that  no  evidence  had  been  produced 
or  laid  before  him,  by  which  it  might  or  did  appear  that  the  said  5001.,  or  any  money 
had  been  advanced  by  the  defendant  to  or  for  the  use  of  the  plaintift",  out  of  his  own 
proper  money,  as  and  for  the  consideration  of  the  said  bond. 

2d.  For  that  the  Deputy  Remembrancer  was  not  directed  or  required  by  the  said 
order  of  the  24th  of  May  1810,  to  give  any  opinion  upon  the  evidence  adduced  and 
read  before  him,  but  merely  to  review  his  said  former  report  as  to  the  matter  of  the 
4th  exception  taken  by  the  plaintiff  thereto,  according  to  the  direction  therein  befoi'o 
given  on  the  reference  back  of  the  Lst  exception  thereto;  and  it  appeared  that  the 
evidence  stated  in  the  fourth  schedule  to  his  former  report,  coupled  with  the  nature  of 
the  dealings  between  the  plaintiff'  and  the  defendant,  were  not  all,  or  in  all  respects, 
in  conformity  with  the  answers  of  the  mortgagees  and  the  defendants. 

3d.  For  that  the  Deputy  Remembrancer  ought  to  have  deducted  from  the  94091. 
7s.  Id.  the  sum  of  12001.  arising  from  the  sale  of  six  fen-office  bonds  and  bond  of  John 
Adams,  in  as  much  as  no  evidence  had  been  laid  before  him,  to  shew  that  the  trustees 
did  ever  receive  the  said  12001.,  or  that  the  same  was  paid  by  them  to  the  plaintiff',  or 
to  the  defendant,  as  his  agent ;  and  he  ought  to  have  found  that  82091.  7s.  Id.,  being 
the  remainder  of  the  said  92091.  7s.  Id.,  after  deducting  the  said  12001.,  constituted 
the  total  amount  of  the  mortgage-money  received  by  the  defendant,  as  agent  to  the 
plaintiff  and  the  mortgagees,  in  respect  to  the  mortgage  transactions. 

4th.  For  that  the  Deputy  Remembrancer  ought  to  have  found  that  the  defendant, 
out  of  the  said  82091.  7s.  Id.  paid  to  the  plaintiff'  76811.  5s.  6d.  only,  and  that  no 
more  was  advanced  by  the  said  defendant  to  or  for  the  use  of  the  plaintiff" ;  and  that 
the  said  76811.  5s.  6d.  was  the  only  principal  money  that  was  ever  due  fi'om  the 
plaintiff'  on  account  of  the  said  several  sums  of  money. 

5th.  For  that  the  Deputy  Remembrancer  had  not  set  forth  all  the  evidence  pro- 
duced and  off'ered  to  be  I'cad  before  him,  respecting  the  matters  of  the  6th  and  7th 
exceptions  to  his  report  of  the  l.''th  of  June  1809,  and  particularly  respecting  the  sale 
of  the  fen-otfice  bonds,  and  the  application  of  the  monies  arising  by  such  sale  ;  and  had 
also  omitted  to  state  many  material  evidences  I'cspecting  the  said  fen-office  bonds,  which 
had  been  discovered  since  the  order  of  the  24th  of  May  1810,  and  which  evidence  were 
offered  to  be  produced  before  the  Deputy  Remembrancer  by  and  on  behalf  of  the 
plaintiff. 
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no  floul)t  that  he  would  have  acted  wisely  and  proi)erly,  and  by  this  time  might  have 
been  in  pusses.sioii  of  his  estates  ;  but  ho  did  not  think  lit  to  carry  it  into  execution  ; 
he  made  an  application  to  the  Couft  for  a  separate  ic])oit,  and  in  June  \W\,  there 
was  an  oi'der  foi'  a  separate  report,  which  order  is,  'That  the  Deputy  Remembrancer 
should  be  at  libei'ty  to  make  a  separate  i-eport  of  all  dealings  and  ti'ansactions  between 
the  plaintiff  and  the  defendant,  so  far  as  related  to  the  monies  received  and  paid  ou 
;u;connt  of  the  mortgages  and  judgments  in  the  bill  mentioned,  and  also  of  all  sums 
of  money  received  by  the  said  defendant  as  agent  to  the  plaintiff,  and  also  to  the 
mortgagees,  and  when  and  how  such  sums  of  money  were  applied ;  and  also  an 
account  of  the  rents  and  profits  received  by  the  defendant.'  When  the  order  for 
this  sepai-ate  report  was  nwde,  I  have  no  doubt  it  was  obtained  upon  a  misrepresentation 
of  the  merits  of  the  case  ;  it  must  have  been  represented  that  the  said  defendant  was 
keeping  possession  of  the  estates,  not  merely  to  satisfy  the  mortgages  and  JLnlgnients, 
but  also  for  other  monies  which  were  no  lien  on  the  estates  :  if  that  had  been  the  case, 
it  would  have  been  right  that  he  should  not  keep  such  possession,  but  that  the  plaintiff 
should  be  let  into  possession  upon  paying  the  monies  that  were  a  lien  upon  the  estates ; 
but  there  was  no  ground  for  such  suggestion,  because  the  defendant  was  not  let  into 
possession  of  the  estates  for  the  security  of  any  thing  [117J  but  what  was  a  real 
burthen  and  lien  upon  those  estates.  Could  the  Court  ever  imagine  tliat  by  the  order 
for  that  separate  report,  the  money  advanced  forming  a  part  of  the  mortgages,  should 
be  sti'uck  out  of  the  mortgages,  and  be  reduced  to  a  simple-contract  debt?  The  order, 
I  apprehend,  does  not  import  any  such  thing  ;  but  that  is  the  use  that  is  attempted 
to  be  made  of  this  order  and  report,  and  which,  I  think,  is  a  perverted  use  of  it. 
In  July  ISO'2,  the  Deputy  Kemembrancei'  made  his  scpai'ate  report  accordingly,  in 
which  he  charge<l  the  defendant  John  Morgan  with  the  whole  of  the  mortgage  money 
of  12,0001.,  as  actually  received  by  him  for  the  plaintitt"s  use;  and  on  the  other  hand, 
he  allowed  him  in  his  di.s('harge  all  the  money  he  had  actually  paid  .and  disbursed  on 
the  plaintitt's  account.  Is  not  this  perfectly  right?  He  certifies  the  facts  of  the  ease 
to  be  thus — that  the  plaintiff'  had  applied  to  the  defendant  to  i-aisc  money  upon  his 
estates,  and  that  the  defendant  had  advanced  to  the  plaintiff'  property  belonging  to 
his  brother  Chardin  Morgan,  and  took  the  plaintitt's  bond  to  the  said  Chaidin  Morgan 
for  securing  the  repayment  thereof  with  interest;  which  lionds  were  afterwards  con- 
solidated by  the  ])laintitt"s  executing  to  Chardin  Morgan  a  bond,  dated  the  "i.sth  of 
February  177.5,  for  payment  of  the  sum  of  24001.  ;  and  he  then  finds  that  the  pl.iintiff' 
gave  a  mortgage  for  (JfilOl.,  which  consisted  of  this  bond  for  24001.  among  other 
sums.  The  plaintitt',  I  think,  took  ten  exceptions  to  this  report.  The  Court  over- 
ruled all  those  exceptions.  The  plaintitt'  apjiealed  to  the  House  of  [118]  I..ords,  and 
the  House  of  l.iords  allowed  some  of  the  exceptions,  but  ilirected  further  cn<|uii'y 
with  Tespect  to  the  others  ;  and  upon  that  it  now  comes  for  the  consideiation  of  the 
Court." 

[Mis  Lordship  then  investigated  minutely  and  elaborately  the  merits  of  the 
dilVerent  reports  as  brought  under  the  revision  of  the  Court  by  the  several  exceptions 
tiiken  to  them  ;  but,  on  account  of  the  great  length  to  which  that  investigation  was 
extended,  and  its  relating  in  the  result  entirely  to  the  enijuiry  of  the  facts,  as  to  what 
sums  or  ])aits  thereof  had  been  advanced  to  the  defendant  as  .agent  for  the  plaintitt', 
it  may  be  sutticicnt,  foi'  the  purposes  of  this  case,  to  oliserve  generally  thai  his 
liOrdship  considered  the  reports  well  foiuidcd,  both  as  to  the  cvi(lenee  of  the  facts, 
and  the  conclusions  dcducililc  therefrom — that  it  could  make  no  dill'erence  who 
advanced  the  money  jirovided  the  defendant  paid  it  over  to  the  account  of  the 
])laintitt' — that  the  distinction  taken  l)cl\vcen  the  separate  and  general  report,  as  it 
might  ad'ect  the  estates,  was  unfounded  in  reason  or  equity;  for  that  the  estate  was 
lilcdgcd  for  the  whole  12,0001.  actually  advanced  liy  Moi'gan  —  that  the  exceptions, 
as  far  as  they  went  to  impeach  the  tiuth  of  reports,  were  foinided  on  fallacies — and 
that  whatever  might  have  been  the  intention  of  the  House  of  Lords,  it  could  not  be 
that  the  estates  should  be  exonerated  from  any  of  the  sums  within  the  amount  of 
the  12,0001.  advanced  by  Morg.ui  himself  on  account  of  Sir  Watkin— his  jjordship 
holding,  that  the  money  paid  by  Morgan  for  Hii-  Watkin  l^ewes  up  to  the  12,0(101. 
ought  to  [119]  lie  all  repaid  before  the  estates  could  be  redcenicil,  whether  .uhariced 
by  Chardin  .Murgan  or  .lohn  .Morgan,  or  the  remotest  stranger.] 

[As  to  the  evidence  his  Lordship  considered,  lh.it  it  w.as  abund.uilly  sullicicnt  to 
sustain  the  repoils,  and  he  paiticulaily  adverted   to  the  settled  account  (by  wliicli   it 
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appeared,  that  the  ilefeiidant  hail  accounteil  for  every  farthing  of  the  mono}'),  and  to 
Morgan's  books  and  the  slips  of  papei',  and  he  insisted  that  the  delivery  of  the  fen- 
ottice  bonds,  and  the  bond  of  .John  Adams,  by  the  trustees  to  the  defendant,  and  his 
having  accounted  to  the  plaintifl  for  the  amount,  was  equivalent  to  a  paj'ment  of  so 
niueh  money  to  him  by  the  trustees  for  the  use  of  the  plaintitt'.] 

"Through  the  whole  of  this  long  cause  (said  his  Lordship),  it  has  appeared  to  me 
that  the  plaintili  has  been  labouring  to  deprive  the  defendant  John  Morgan  of  a  con- 
siderable part  of  a  just  demand.  Upon  the  order  for  a  separate  report,  and  upon 
the  decision  of  the  House  of  Lords  upon  the  exceptions  to  the  first  separate  report, 
it  has  been  stated  to  us,  that  this  is  a  jieculiar  and  extraordinary  case ;  that  the 
defendant  dohn  Morgan  was  attorney  to  the  plaintiti';  that  he  was  his  banker,  and 
that  he  was  agent  for  the  mortgagees ;  and  that  tilling  all  these  characters,  we  must 
infer  that  he  is  a  rogue.  It  has  been  said,  you  must  necessarily  infer  fraud  from 
his  situation.  That  is  rather  uncharitable,  and  I  think  it  is  not  equitalile.  1  know 
no  principle  either  in  law  oi'  equity,  that  requires  me  to  [120]  infer  that  an  attorney 
must  charge  his  client,  or  an  agent  his  principal,  or  a  banker  his  customer  fraudulently  : 
or  that  a  solicitor  who  happens  to  be  concerned  for  both  mortgagor  and  mortgagees 
must  necessarily  act  fraudulently.  I  know  that,  in  certain  eases,  a  Court  of  Equity 
will  not  permit  an  attorney  to  sustain  all  these  characters  :  and  that  I  can  understand 
as  founded  upon  good  and  sound  principles  of  policy.  But  I  know  of  no  principle 
either  of  law  or  eqnity  prohibiting  an  attorney  from  lending  money  to  his  client, 
or  a  banker  to  his  customer,  and  taking  a  bond  as  a  security,  or  entering  it  in  his 
own  name,  or  in  the  name  of  any  other  person,  either  at  the  times  the  money  was 
lent,  or  at  subsequent  periods.  What  ditierence  can  any  of  these  circumstances  make 
to  the  borrower,  if  he  has  the  money  for  which  he  gives  the  security  i  What  matters 
it  to  the  plaintiti'  in  whose  names  the  bonds  were  taken,  or  from  whom  he  received 
the  money,  if  he  has  received  it,  or  has  had  it  applied  to  his  use  ?  It  has  been 
argued,  as  if  the  House  of  Lords  had  decided,  that  the  sums  of  2i001.,  1.3901.,  and 
12s.  lid.,  were  to  be  struck  out  of  the  mortgages,  and  reduced  to  the  degree  of 
a  simple-contract  debt,  as  not  constituting  any  part  of  the  sums  secured  by  the 
mortgages ;  and  that  the  lender  of  those  sums  was  not  to  have  the  security  for  which 
the  mortgages  were  made.  This,  in  mj'  understanding,  is  not  the  meaning  of  the 
expressions  of  the  House  of  Lords  ;  and  I  rather  apprehend,  my  learned  brothers  and 
myself  differ  more  upon  the  meaning  and  ellect  of  this  order  of  the  House  of  Lords, 
[121]  than  upon  the  real  merits  of  the  case.  Lord  Kedesdale  has  certainly  gone  upon 
the  supposition,  that  there  were  two  accounts  between  the  plaintiff'  and  the  defendant ; 
one  a  mortgage  and  judgment  account,  and  the  other  a  general  account  uncovered  by  the 
particular  securities ;  and  Lord  Kedesdale  supposed  that  this  Court,  by  ordering  a 
separate  report,  meant  that  the  Master  in  taking  the  mortgage  and  judgment  accounts 
should  distinguish  them,  and  that  he  should  also  distinguish  how  much  of  the  money 
was  personally  advanced  by  the  defendants,  the  mortgagees,  and  how  much  was 
personally  advanced  by  the  defendant.  The  House  were  of  opinion,  that  the 
Master  had  not  done  that  according  to  the  meaning  of  this  Court,  and  they  direct  the 
Master  to  enquire,  whether  the  24001.  was  advanced  by  the  defendant  John  Morgan  ; 
and  the}'  declare  that  the  small  fractional  sum  of  12s.  lid.  to  make  up  the  sum  of 
66101.  was  not  advanced  by  the  defendants  William  Farrer  and  James  Morgan,  but 
by  the  defendant;  and  they  further  declare,  that  the  sum  of  1901.  was  not  advanced 
by  them,  but  by  the  said  defendant;  and  they  direct  an  enquiry,  whether  the  12001. 
was  advanced  by  the  defendants  A\'illiam  Fairer  and  James  Morgan  to  the  plaintiff', 
or  whether  it  was  adxanced  to  the  defendant  as  his  agent,  and  for  his  use.  Lord 
Kedesdale  certainly  found  himself  under  dithculties,  on  account  of  the  separate  report, 
and  the  want  of  the  general  report ;  and  therefore  he  .says,  the  Master  has  charged  the 
plaintiff's  with  sums  of  money,  [122]  under  circumstances,  and  on  the  faith  of  instru- 
ments, which  this  Court  considered  to  be  suspicious.  But  his  Lordship  does  not 
suppose  that  this  Court  meant  to  set  the  securities  aside,  or  that  the  securities  ought 
not  to  be  received  as  evidence,  and  therefore  further  inquiry  was  to  be  made  as  to  the 
eft'ect  of  them.  I  should  observe  here,  that  the  order  for  the  separate  report,  obtained 
by  the  plaintiff',  involved  their  Lordships  in  considerable  difficulties ;  for  if  the  whole 
of  the  case  had  been  considered  in  one  point  of  view,  the  objection  I  have  stated, 
namely,  whether  the  24001.  was  the  defendant's  money,  would  not  have  occurred  ; 
but  that  order  having  been  made,  and  this  Court  having  over-ruled  the  exceptions  to 
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the  lir.st  se[)ai';ite  ruport,  their  Lonlship.s  had  only  to  dueidc  whether  they  were  well 
founded  ;  and  we  must  endeavour  to  get  at  that  as  well  as  we  can.  If  Lord  Kedesdale 
had  meant  that  the  money  advanced  personally  by  the  defendant  should  be  struck 
out  of  the  mortgages,  his  Lordship  would  have  said  so,  and  any  inquiry  whether  the 
money  was  advanced  l)y  the  said  defendant  would  have  been  perfectl}'  useless.  Now 
I  conceive  the  order  of  the  House  of  Lords  imported  no  more  than  this — inasmuch  as 
we  do  not  consider  those  monies  in  point  of  law  as  proved,  let  the  Master  state  what 
money  has  been  advanced  by  the  defendants,  the  mortgagees,  and  by  the  defendant 
John  Morgan,  forming  the  consideration  of  the  moi'tgages,  and  thereby  enalile  this 
Court  to  make  their  ultimate  decree^  The  IVIaster  upon  clear  evidence  has  [123] 
found,  that  all  these  sums  were  duly  advanced  by  the  defendants,  the  mortgagees,  or 
paid  by  the  defendant,  and  the  evidence  in  my  judgment  warrants  this  finding.  I 
have  looked  at  the  order  of  the  House  of  Lords,  and  I  will  state  what  it  is  they 
ordered,  and  what  I  take  to  be  the  meaning  of  it : — [Here  his  Lordship  read  the  order 
as  far  as  relates  to  the  1st  and  2d  e.weptions,  p.  97.]  Thus  all  that  the  House  of 
Lords  say  is,  that  the  money  which  is  stated  in  the  report  to  be  the  property  of 
Chardin  Morgan,  was  not  the  property  of  Chardin  Morgan,  but  was  the  property  of 
the  defendant.  The  Deputj'  Remembrancei-  has  made  his  repoi't,  and  has  stated 
particularly  when  and  how,  and  in  what  manner  it  has  been  advanced.  The  House  of 
Lords  then  go  on  and  say,  that  the  sum  of  12s.  lid.  was  not  advanced  b}'  the  defen- 
dants William  Furrei'  and  James  Morgan,  the  trustees  in  the  marriage  settlement  of 
the  defendant  John  Morgan  and  his  wife — that  is,  the  sum  of  12s.  Ud.  which  was 
added  to  make  up  an  even  sum  of  42101.  They  also  say  that  this  was  not  advanced 
by  the  defendants  the  mortgagees,  but  by  the  defendant  John  Morgan.  Be  it  so — 
still  it  makes  a  part  of  the  consideration  :  it  is  a  fractional  sum  personally  advanced 
by  the  defendant  to  make  up  an  even  sum.  [His  I^ordship  then  read  the  rest  of  the 
order  allowing  the  other  exceptions.]  The  Master  has  reported  that  the  whole  of  that 
12,0001.  has  l)een  advanced  for  the  use  of  the  plaintill',  and  therefore,  in  my  opinion, 
he  has  complied  with  every  thing  that  was  intended  by  the  House  of  Lords.  The 
[124]  House  of  Lords  have  not  in  any  pai't,  that  I  can  find,  directed  that  the  money 
advanced  by  the  defendant  should  l)e  expunged  ;  the  House  of  Lords  have  not 
directed  what  we  are  to  decree,  nor  what  the  ulterior  decision  should  be,  and  we  must 
make  that  fiecrce  which  upon  consiileration  of  the  wdiole  case  we  may  think  we  ought 
to  make  ;  and  I  have  no  hesitation  in  saying,  that  I  think  the  plaintiff's  exceptions 
ought  to  lie  disallowed,  and  that  he  cannot  bo  let  into  the  possession  of  the  estates  but 
upon  payment  of  the  12,0001.  ;  and  this,  I  think,  is  not  contrary  to  the  decision  of  the 
1  louse  of  Lords." 

Thomson,  Baron,  was  absent. 

CTK.Mr.\!\i,  liaron.  "It  is  not  to  be  wondered  at  that  a  case  of  this  sort  should 
present  itself  in  dillei'cnt  views  to  those  whose  duty  it  is  to  decide  upon  it,  and  a  ca.se 
which,  really  considering  the  vaiious  |)roceedings  that  have  tiiken  |)lace,  I  may  fairly 
say,  almost  exceeds  the  comprehension  of  the  human  mind.  I  will  endeavour  to  be 
as  short  as  I  can,  because,  perha])s,  the  shortei-  one  is  upon  a  subject  of  this  .sort,  the 
more  distinct  and  clear  will  t  he  derision  appear,  and  that  is  tlie  more  necessary,  when 
there  is  a  jirobaljility  that  the  judgment  we  may  form  may  undergo  discussion  else- 
where. It  is  undoulitcdly  true,  that  this  bill,  in  its  original  shape,  did  not  seem 
specifically  to  a])ply  itself  to  those  circumstjinces,  which  a  further  investigation  of  these 
inimerous  accounts  have  disclo.sed  to  us.  The  bill,  as  it  was  originally  framed,  [125] 
floes  undoubtedly  pray  a  general  account  of  all  the  transactions  lietween  the  p.irties, 
that  Sir  Watkin  Lewes  may  be  let  in  to  redeem  his  pledged  estates,  upon  the  terms 
of  what  should  ajjjjcar  on  the  general  aocoiuit  to  be  due  to  the  parties  ;  but  although 
the  bill  was  so  framed,  and  prayed  such  I'elief,  I,  for  one,  am  hy  no  means  disposed  to 
say,  that  if  the  party,  nnalile  to  distinguish  all  the  circumstances  that  attended  th.it 
ease,  should  impose  u[>on  himself  and  his  property  inipr(i\idcnt  terms,  .and  if,  in  the 
result  a  Court  of  I'lipiity  shouM  be  of  opinion,  th.at  he  had  so  incautiou.sly  ])li^dg('d  his 
estate  for  that  for  which  it  was  not  lialile  to  be  pU^dged,  the  Court  should  hold  the 
party  strictly  to  the  tenor  of  the  bill  ;  and  still  less  where!  he  sues  not  only  for 
himself,  but  for  his  infant  child,  towards  whom,  ini(|uestionably,  in  its  utmost  rigour, 
those  terms  could  not  be  supposed  to  extend  ;  but  whatever  was  the  oi  igiiial  object  of 
the  bill,  it  began  to  take  a  new  complexion  when  the  (rause  came  on  for  hearing,  and 
although  the  decree  does  not  so  directly  point  to  a  separate  consideration  of  the  severiil 
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mortgages  ;uid  judgments,  I  could,  but  for  an  unwillingness  to  take  up  the  time  of  the 
Court,  advert  to  specific  directions  of  that  import  to  be  found  in  the  decree,  which 
cannot,  in  my  apprehension,  be  controverted.  But  passing  to  the  order  for  the  special 
report,  I  am  utterly  at  a  loss  to  account  for  the  directions  which  are  given  with  regard 
to  that  report,  but  upon  the  supposition  that  at  the  time  when  that  order  was  made, 
the  Court  did  see  very  strong  reasons  to  suppose  that  the  whole  of  this  sum  of  [126] 
66101,,  and  the  whole  of  the  13901.  had  not,  in  point  of  fact,  been  advanced  by  the 
trustees,  to  whose  credit  they  are  placed  in  this  cause.  Those  particular  directions, 
according  to  mj'  apprehension,  are  not  otherwise  to  be  construed  than  in  that  view, 
and  it  is  not,  perhaps,  to  be  wondered  at,  that  at  the  time  of  making  the  decree  and 
the  special  report,  the  Court  did  not  see  the  cause  in  that  point  of  view,  in  which  the 
subsequent  inquiry  has  presented  it,  because,  at  the  time  of  making  the  decree,  the 
Court  might  not  see  so  distinctly  as  it  does  at  this  moment  what  the  case  was.  It 
was  a  case  in  which  John  Morgan  himself,  and  his  trustees,  positively  swear  to  an 
actual  advance  of  66101.  paid  by  themselves  in  trust,  and  they  swear,  that  the  trustees 
of  John  Morgan  actually  paid  down  13901.  at  the  date  of  that  mortgage  in  1776,  and 
placed  it  in  his  hands  ;  and  when  the  Court  at  that  time  saw  the  strong  prima  facie 
evidence,  that  presented  itself,  from  the  deed  of  mortgage  executed  by  the  parties, 
and  from  the  settled  account  (about  which  so  much  has  been  said,  and  to  which  so 
little  credit  ought  to  be  paid)  it  was  impossible,  till  these  items  were  gone  into  under  the 
ordei'  for  the  separate  report,  that  the  Court  could  see  the  grounds  on  which  they  after- 
wards thought  that  the  whole  of  the  money  had  not  been  advanced  by  the  trustees. 
It  was  clearly  the  direct  object  of  that  separate  report,  to  divide  the  case  into  two 
distinct  subjects  of  investigation.  One,  the  account  of  monies  advanced  by  the 
trustees,  and  the  other,  the  general  account  between  all  the  parties  in  the  cause. 
Why  it  was  [127]  that  Mr.  Morgan  was  induced  to  consent  to  that  separate  report, 
I  cannot  say,  but  it  did  of  necessity  lead  to  a  partial  view  of  the  general  circum- 
stances of  the  transaction,  and  that  was  complained  of  in  the  House  of  Lords ;  but 
at  the  time  when  the  cause  was  set  down,  and  at  the  time  when  the  order  for  a 
sepaiate  report  was  made,  perhaps  neither  party  was  aware  of  the  consequence,  or 
that  it  would  involve  monies  which  belonged  to  the  general  account  in  the  transac- 
tions between  the  parties.  But  whatever  may  have  been  my  view  of  this  case  in 
its  original  shape  upon  the  oi-der,  and  upon  the  special  report,  it  appears  to  me, 
that  we  have  nothing  further  to  do  with  that,  than  to  understand  distinctly  how 
it  has  been  adopted  by  the  House  of  Lords,  and  how  it  has  been  acted  upon 
there.  Most  undoubtedly  the  order  for  the  special  report  was  obtained  on  the  idea 
that  66101.  had  been  advanced  by  the  trustees,  and  while  the  subject  was  in  dispute, 
ten  exceptions  were  taken,  and  every  one  of  them  went  to  the  2-1001.  and  the  13901. 
With  regard  to  the  1 3901.  they  go  to  say,  we  dispute  your  advancing  that  sum  either 
by  Chardin  Morgan  or  any  body  else,  and  if  it  was  even  advanced  by  you  oi'  Chardin 
Morgan,  we  still  say,  if  it  was  the  advance  of  Chardin  Morgan  for  your  benefit,  and 
that  that,  as  well  as  the  24001.  never  constituted  part  of  the  mortgage  money,  because 
it  never  was  the  propert}'  of  the  mortgagees  ;  that  is  the  ground  of  all  these  exceptions, 
and  part  of  these  ten  exceptions  now  come  on  before  us,  our  former  judgment  having 
been  cor-[128]-rected  by  the  House  of  Lords  (when,  before  we  had  the  advantage  of 
my  brother  Wood's  assistance  in  this  Court,  we  had  o\er-ruled  all  those  ten  exceptions), 
on  an  appeal  by  the  pl.aintiff  upon  the  1st,  2d,  3d,  4th,  5th,  6th,  and  10th  exceptions. 
It  now  seems  to  me,  that  in  all  the  perplexity  of  this  complicated  matter,  and  the 
different  conceptions  that  have  occurred  to  different  minds,  the  great  and  the  onl}' 
point  for  us  to  consider  at  present  is,  what  is  the  effect  of  the  judgment  of  the  House 
of  Loids,  and  what  they  have  decided  ;  because  the  view  which  they  ha\'e  taken  upon 
this  subject  must  be  the  basis  of  all  our  subsequent  decrees,  and  of  the  ultimate 
disposal  of  this  cause ;  and  therefore  I  have,  perhaps,  wasted  time  in  shewing  what 
mj'  view  of  the  original  transaction  was  ;  but  though  I  was  not  a  party  to  the  original 
decree,  I  wish  it  to  be  understood,  that  my  opinion  is,  that  the  decree  was  well 
founded  ;  however,  I  now  take  my  stand  upon  the  order  of  the  House  of  Lords. 
Perhaps  it  may  be  a  matter  of  some  kind  of  doubt,  whether  we  are  truly  informed  as 
to  the  particular  language,  and  the  particular  opinion  of  any  one  member  of  the  House, 
and  I  shall  therefore  forbear  from  stating  it;  and  no  man  knows  better  than  myself, 
the  justness  of  compichension,  and  the  intelligence  of  the  mind  that  was  exercised 
upon  this  coniplicalcd  subject;   but    I   will   u(_)t  interpose   his  authoiity  at  all,  on  the 


5  PRICE,  129.  LEWES    V.   MORGAN  559 

present  occasion,  liut  simply  guide  myself,  and  aliide  entirely  by  what  the  House  of 
Lords  have  done." 

[129]  Now,  we  must  first  observe  that  at  length  Mr.  Ghardin  Morgan  is  entirely 
out  of  the  case,  and  the  defendant  is  standing  in  a  variety  of  relations,  all  of  which 
require,  on  his  part,  a  just  and  perfect  accuracy  in  his  statement  of  accounts  ;  because, 
calling  upon  him  particularly  for  that  account  from  the  first  to  the  last,  even  up  to 
this  period,  it  has  been  sworn  again  and  again,  that  the  advances  in  the  name  of 
Chardiu  Morgan  were  of  his  money,  and  that  goes  a  great  way  to  impeach  the  settled 
account.  Then  we  have  a  subsequent  report,  in  which  it  was  represented  to  be  the 
money  of  Chardiu  Moi'gan,  and  it  was  not  till  a  new  set  of  exceptions  were  filed  in 
this  Court  that  that  was  got  rid  of ;  and  then  the  report  states  that  no  part  of  the 
money  was  advanced  by  Chardiu  Moigau.  We  thu.?,  therefore,  after  a  great  expence, 
have  got  rid  of  that.  [His  Lordship  then  took  a  view  of  the  general  object  of  the 
exceptions,  which  he  considered  as  founded  on  the  doubt,  which  the  House  of  Lords 
entertained,  of  the  advance  of  the  money  by  the  defendant,  and  as  to  which  the  order 
directed  an  enquiry,  observing  particularly  on  the  disallowance  of  the  12s.  lid.,  and 
the  reason  given  for  it — that  it  was  not  advanced  b}'  the  trustees  :  making  the  same 
observations  as  to  the  disallowance  of  the  11)01.  part  of  13901.  apparently  part  of  the 
mortgage,  and  for  the  same  reason  :  and  then  he  adverted  to  the  defendant  being 
appointed  receiver  to  the  estates,  and  being  engaged  in  business  for  Sir  Watkin  Lewes, 
as  his  attorney,  when  he  was  paying  himself  by  money  in  hand,  although  [130]  he 
was  charging  him  with  interest  at  .5  per  cent,  under  the  name  of  his  trustees,  on  the 
money  said  to  be  advanced  by  them.  And  his  Lordship  declared  his  opinion  of  the 
object  of  the  House  of  l^ords,  as  to  the  other  exceptions,  to  be,  to  direct  an  enquiry, 
whether  the  trustees  were  ever,  in  point  of  fact,  at  any  time  possessed  of  these  fen- 
offiee  bonds,  and  the  bond  of  John  Adams,  and  whether  they  converted  them  into 
money,  and  whether  they  cashed  those  Ijouds,  and  whether,  having  done  so,  they  did, 
on  the  2d  of  April  177G,  pay  the  money  actually  over  in  cash  to  Morgan.] 

"  Now,  with  regard  to  that  (contiinied  his  Lordshi])),  thoie  is  not  in  my  view  of 
the  case  a  tittle  of  evidence  to  prove  those  facts,  or  that  the  trustees  of  this  marriage 
settlement  ever  did,  in  point  of  fact,  rece.ve  the  money  from  Mr.  John  Adams,  or 
when  they  did  receive  it.  I  perfectly  agree  with  my  brother  Wood,  that  the  money 
might  have  been  advanced,  but  there  is  no  assignment  whatever  to  the  defendant. 
What  was  there  to  prevent  him,  when  he  had  advanced  the  13901.  from  getting  a 
declaration  from  the  trustees,  that  they  were  his  own  advances,  and  that  he  had 
advanced  the  13901.?  The  House  of  Lords  therefoie  .say,  let  us  know  that  it  was  a 
bona  fide  transaction  ;  the  sequel  of  the  cause  is,  that  they  did  not  advance  the  13901. 
in  money  ;  it  was  Mr.  Morgan's  personal  advance,  and  he  shall  not  be  allowed  to  come 
iu  under  cover  of  a  trustee,  and  receive  interest  at  5  per  cent,  when  this  is  the  state 
of  afi'air.i  between  him  and  [131]  Sir  Watkin  Lewes.  But  it  is  sai<l,  and  undoubtedly 
with  gi-eat  weight,  if  the  House  of  Lords,  in  saying  that  12s.  lid.  and  1901.  shall  be 
disallowed,  as  making  part  of  the  mortgage,  what  had  that  to  do  with  enrpiiring  what 
advances  were  made  upon  the  l.)90l.  It  is  (|uite  clear  the  House  of  Lords  could  not 
have  been  of  o[)inion,  whether  the  money  was  advanced  by  the  trustees,  or  whethei- 
it  was  advauccil  l)y  .John  Morgan,  that  it  should  nevertheless  stand  as  part  of  the 
mortgage,  because  then  they  would  have  said  so.  Hut  if  the  House  of  Lords  hiul  con- 
sidered Sir  Watkin  I^ewes  bound  by  these  various  mortgages,  (stating  them)  and  the 
supposed  settled  account,  why,  all  these  enquiries.'  Can  we — when  the  House  of 
LoT'ds  have  totally  set  aside  these  instruments,  as  not  concluding  Sir  Watkin  Lewes 
having  ordered  them  to  be  particularly  enquired  into,  to  the  extent  of  the  24001.  and 
the  13901.  —  take  U])on  ourselves  to  say,  No,  we  will  do  what  you  ought  to  ha\e  done, 
and  we  will  bind  the  l)arly  by  the  instiumcnts." 

"Tlien,  uTider  what  circumstances  is  this  settled  account  made  !" 

"In  the  first  ])lacc,  it  pnrpoi'ts  to  be  a  general  account,  signed  l)y  Sir  W.itkin 
i-ewes,  on  tlic  2Uli  l"'ebruary  1777,  and  it  apjx'ars,  that  Mi'.  Morg.in  had  contrived 
that  all  his  money  should  ])ass  through  his  hands.  At  the  time  he  was  supposed  to  bo 
settling  tlieso  accounts  with  the  mind  a  man  should  have,  who  would  look  into  accounts 
so  coni])licatcd,  he  was  himself  a  creditor  of  Sii'  Watkin  [132]  Lewes,  for  the  sum  of 
()22l.  for  wiiich  he  was  ready  to  bring  his  action,  or  to  ha\  e  snapjied  a  judgnuMit  when 
Sir  Watkin  I. ewes  was  unassisted  liy  any  one.  It  is  admitted  that  the  defemiant.  Wiw 
the  agent    of  llir   phiiutitV,  anil   the  .agent    nf   I  he  trustees;  he  appeared   in  all   these 
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characters,  and  he.  assumes  himself  also  to  be  the  bankei'  of  Sir  Watkiii  Lewes,  and, 
as  I  apprehend,  much  against  his  will ;  for  he  appeal's  to  have  been  desirous  of  getting 
the  money  out  of  his  hands ;  but  the  defendant,  acting  in  all  these  situations,  and  the 
plaintiff'  not  having  possession  of  any  one  book  that  could  assist  him,  can  what  was 
done  under  such  circumstances  be  supposed  to  be  binding  upon  Sir  Watkin  Lewes  1" 

[His  Lordship  then  went  into  the  account  in  mucli  the  same  manner  as  in  his 
judgment  of  the  18th  November,  instant,  and  drew  the  same  conclusions.] 

'Now,  with  regard  to  these  exceptions,  I  am  disposed  to  over-rule  the  first;  for  I 
have  been  furnished  with  no  objection  to  the  fact  of  the  consideration  of  the  first  bond 
having  been  advanced.  With  respect  to  the  11411.  Ifis.  I  am  likewise  disposed  to 
over-rule  the  exception  to  that,  for  I  do  not  think  that  there  is  any  fault  to  be  found 
with  the  report  on  that  ground.  Then  the  third  exception  is,  that  John  Morgan,  out 
of  his  own  money,  had  paid  the  sum  of  1121.  10s.  and  611  4s.  With  regard  to  these 
advances,  I  am  not  prepared  to  say  there  is  any  objection.  Then  comes  the  fourth 
[133]  exception,  and  the  reason  that  is  given  is,  that  there  was  no  evidence  that  the 
24001.  forms  a  part  of  the  consideration.  Xow,  the  Deputy  Remembrancer  answers 
that  exception,  by  repoi'ting  that  he  does  find  evidence  that  it  was  so  agi'eed,  so  that 
the  whole  of  the  argument  that  goes  to  over-rule  this  exception  is,  that  the  Deputy 
Kemerabrancer  has  found  ground  for  some  of  these  instruments,  and  that  the  plaintiff 
did  agree  that  the  24001.  should  stand  as  part  of  the  66101.  I  agree  that  the  Master 
has  answered  satisfactorily,  and  that  a  very  bad  reason  was  given  for  the  exception  ; 
l)ut  the  substantial  ground  of  the  exception  was,  (following  the  order  of  the  House  of 
Lords)  that  it  ought  not  to  have  been  reported  at  all ;  and  certainly  the  answer  that 
was  given  to  the  argument  against  this  exception,  seems  to  me  to  be  perfectly  sufficient, 
viz.  that  it  never  was  referred  to  the  Deputy  Remembrancer,  to  enquire,  whether  any 
such  agreement  was  come  to  ;  the  reference  was,  whether  such  sum  of  money  was 
advanced,  and  whether  it  constituted,  under  the  circumstances  of  the  case,  part  of  the 
66101.  And  therefore,  with  regard  to  that  exception,  as  to  his  having  allowed  the 
24001.  to  stand  as  part  of  that  mortgage,  I  am  of  opinion  that  it  should  be  allowed." 

"Then,  with  respect  to  the  5th  exception,  as  to  the  12001.  I  think  that  should  be 
allowed.  The  reason  of  ray  opinion  is,  that  there  is  no  evidence  to  shew,  that  the 
trustees  were  possessed  of  the  12001.  in  clear  cash.  On  that  account,  that  must  not 
stand  as  part  of  the  money  advanced  on  the  [134]  mortgage.  Therefore,  with  respect 
to  the  5th  and  6th  exceptions,  I  am  disposed  to  allow  them.  The  7th  and  last  excep- 
tion, I  think  may  be  overruled  ■'.  My  opinion  therefore,  as  it  is  applied  to  these 
different  exceptions  is,  that  the  24001.  and  the  13901.  must  be  expunged  from  the 
mortgage,  and  that,  in  other  respects,  the  report  may  stand." 

Macdonald,  Chief  Baron.  (Having  said  that  he  had  intended  to  have  written 
something  more  methodical  than  he  should  pi-obably  be  able  to  state  from  memory, 
but  was  prevented  from  the  state  of  his  eyesight.)  "  In  my  consideration  of  this 
case,  as  far  as  the  present  subject  is  concerned,  it  is  not  ver}'  intricate  ;  for  it  seems 
to  me,  that  the  only  duty  that  I  am  at  ]ireseut  called  upon  to  perform  is,  to  see  whether 
the  sums  which  the  House  of  Lords  have  thought  absolutely  necessary  to  charge 
on  Sir  Watkin  Lewes's  estates  (not  on  himself,  but  his  estiites),  and  which  I  shall 
presently  mention,  have  been  shewn  to  the  Court  by  the  Deputy  Remembrancer  to 
have  been  actually  advanced,  as  a  substantial  ground  for  the  opinion  that  he  has 
reported  to  us  (His  Lordship  then  stated  the  original  transactions.)  I  take  the 
House  of  Lords  to  have  reasoned  upon  those  facts  thus.  This  mortgage,  as  far  as 
the  24001.  goes,  rests  upon  the  bond  due  to  that  amount,  but  no  such  sura  of  money 
was  actually  paid  as  the  consideration  for  [135]  the  mortgage.  They  say  too  that 
the  bond  itself  consists  of  the  five  component  suras  said  to  have  been  advanced  on 
former  bonds.  They  then  lay  the  axe  to  the  root,  and  say,  we  must  see  not  merely 
that  those  lionds  were  executed,  for  undoubtedly  they  were  ;  but  we  must  see,  that  a 
good  consideration  in  money  was  paid  for  those  several  bonds,  and  that  is  the  gravamen 
of  this  point  on  the  part  of  Sir  Watkin  Lewes;  and  I  cannot  agree  with  those  who 
think  it  is  the  same  thing,  whether  these  bonds  were  given  in  the  course  of  an  account 
current,  between  the  defendant  and  the  plaintiff,  or  whether  hard  cash  was  given  upon 

*  His  Lordship  appears  to  have  taken  into  consideration  the  exceptions  to  the 
third  separate  report,  at  the  same  time,  as  being  the  ground-work  of  the  exceptions  to 
the  fourth. 


^ 


5PRICE,  13fi.  LEWES    V.   MORGAN  561 

each  oec:i.siiiii,  wliuii  these  lioiids  were  cxeenleil  ;  because  Uiat  wuiild  make  a  great 
ditt'ereiice  in  point  of  interest,  bnt,  besides  that,  the  House  of  Lords  meant  it  as  a  test, 
to  see  whether  the  transaction  was  true  in  point  of  fact.  Then  be  it  that  the  mort- 
gage was  executed  :  be  it  that  Sir  Watkin  Lewes  consented  that  the  2400L  should 
form  a  part  of  the  mortgage,  still  the  present  purpose  is  to  enquire,  whether  there  is 
sufficient  to  shew,  that  at  the  time  these  bonds  were  executed,  the  money  was  actually 
paid.  According  to  my  own  opinion,  the  evidence  of  that  fact  is  not  carried  one  jot 
further  than  it  was  when  the  case  was  befoi-e  the  House  of  Lords.  I  shall  not  take 
up  each  exception  one  after  another,  but  advert  to  the  two  great  sums,  which  con- 
stitute the  subject-matter  of  the  four  principal  exceptiou.s,  namely,  the  24001.  and 
the  13901.  With  regard  to  the  24001,  the  first  of  these  bonds  that  were  given  to 
make  up  that  sum,  is  a  bond  of  .5001.  [136]  Now  upon  what  evidence  does  that 
stand  ?  I  would  first  of  all  observe,  that  the  existence  of  the  bond,  and  all  the  evidence 
relating  to  it,  is  quite  out  of  the  question,  and  that  the  accounts  are  not  kept  in  such 
things  "as  are  called  books  ;  but  they  are  kept  upon  scraps  of  paper  in  such  a  way  as 
no  man  of  business  would  keep  accounts,  and  interest  is  charged  upon  them.  I  admit 
that  that  constitutes  a  vast  liody  of  the  evidence  now  before  us  ;  but  granting  all  that, 
the  question  still  recurs,  which  the  House  of  Lords  have  put.  Was  there  a  pecuniary 
and  valual)le  consideration  paid  for  these  bonds  at  the  time  they  were  executed  'I  With 
respect  to  the  ."lOOl.  what  was  the  evidence?  I  do  not  stop  here  to  .say  any  thing  upon 
the  admissibility  of  Mr.  Morgan's  own  books,  or  the  .sci'aps  of  paper  that  have  been 
given  in  on  his  part.  The  House  of  fiords  have  adverted  to  it,  but  I  think  it  is  of 
no  consequence  at  all  to  this  question.  The  first  piece  of  evidence  is  a  small  scrap  of 
papei-,  amounting  to  no  more  than  a  mere  assertion  of  Mr.  Morgan,  that  this  money 
was  paid  to  ISir  Watkin  Lewes.  It  is  a  very  dark  transaction.  Who  borrowed  the 
money?  Who  gave  the  security  for  it ;  We  have  no  insight  into  these  things  at  all ; 
the  rest  of  the  evidence  goes  to  shew,  that  in  other  books  and  papers  it  was  treated  as 
an  existing  bond  ;  lint  that  does  not  solve  the  doubt,  whether  the  money  was  advanced 
for  the  plaintifi'.  So  much  for  that  bond.  There  was  no  evidence  of  any  considera- 
tion having  actually  passed  to  Sir  Watkin  Lewes,  when  the  lioTid  was  executed.  With 
respect  to  all  the  others  they  stand  upon  one  simple  [137]  ground.  The  Deputy 
Remembrancer  has  reported,  and  properly  reported,  that  the  monies  were  advanced  ; 
but  there  is  nothing  to  shew  that  any  money  passed  at  the  several  times  when  the 
bonrls  were  executed.  Xow,  let  me  read  the  req\iisitiou  of  the  House  of  Lords  to 
the  Deputy  llcmembrancei'."     (His  Lordship  read  the  order.) 

"  Does  not  that  ordei'  intimate  that  the  House  of  Loi-ds  were  of  opinion  thai  this 
wa.s  not  like  any  other  transaction  of  bonds  executed,  where  the  money  is  actually 
paid  at  the  time  1  That  requisition  can  never  be  satisfied  by  producing  a  long  catalogue 
of  sums,  such  as  has  been  produced  here.  It  appears  to  me  most  manifest,  that  the 
House  of  Lords  considered  this  an  allegation  on  the  part  of  the  defendant,  that  the 
money  was  actually  paid  down  at  the  time  these  bonds  were  executed  ;  and  that  is 
not  proved,  as  I  said  befoi'c,  by  giving  us  that  which  is  mere  assertion.  This,  I  con- 
ceive to  be  by  no  means  shewing  to  the  Court,  in  the  maimer  that  was  expected  by 
the  House  of  Lorfls,  what  money  was  bona  fide  advanced  in  an\'  one  instance  at  the 
time  tlH^se  bond  transactions  took  jjlaee.  I  pass  on  therefore  to  the  1:5901.  Of  that 
tlie  House  of  Lords  have  disposed  of  1901.,  and  struck  it  out  of  the  aceonnt,  as  being 
a  personal  advance  by  the  dcfend.ant.  'Sow,  with  respect  to  the  two  0001.  bonds,  the 
House  of  Lords  have  considered  that  Chardin  Moigan  should  have  come  with  12001. 
in  his  hand,  and  handed  it  over  to  Sir  W.itkin  Lewes,  oi'  his  agent.  Then  the  only 
evidence  they  have  given  with  ies])ect  to  [138]  that  is,  that  these  bonds  were  some  of 
them  paid,  and  others  were  assigned  ;  but  according  to  the  view  the  House  of  Lords 
have  taken  of  it,  what  has  the  plaintill  to  do  with  what  b(>eame  of  those  bonds  after 
the  defendant  became  the  purchaser  of  them?  If  he  bought  them,  he  was  master  of 
them,  as  soon  as  they  were  assigneil  by  Chardin  .Morgan.  The  only  (piestion  thci-eforo 
is,  whctlioi'  he  received  the  12001.,  anil  of  that  there  is  no  evideni'e  but  asseition,  in 
the  form  of  a  memorandum  u|)on  the  back  of  the  marriage-settlement.  Sir  Watkin 
Lewes  knew  nothing  of  it,  and  the  trustees  did  not  concur  in  it.  Mrs.  Morgan  Inus 
not  signed  it,  who  would  naturally  sign  what  Mr.  Moigan  presented  to  her  as  projior 
for  her  to  sign.  No  man  can,  mi  this  evidence,  believe  thai  this  12001.  was  received 
and  handed  over  at  the  time." 

"For  these  short  reasons,   I    am  clearly  of  ii[iinioii,   that    the  i cqiiisitinn   of  the 
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House  of  Lords  has  been  by  no  means  complied  with.  The  four  first  exceptions  there- 
fore should  be  allowed ;  but  the  other  is  perfectly  unintelligible,  and  therefore  must 
be  disallowed." 

With  respect  to  such  of  the  exceptions  as  were  allowed,  the  Deputy  Remembrancer 
was  ordered  to  re\'iew  his  repoi't ;  and  it  was  ordered  that  he  should  compute  interest 
on  the  principal  sums  of  42091.  7s.  Id.  and  ■10001.,  and  that  he  should  take  an  account 
of  the  rents  and  profits  of  the  estates  in  mortgage  and  not  in  mortgage,  recei\'ed  by 
the  [139]  defendant,  for  the  trustees  and  mortgagees,  and  also  an  account  of  money 
received  for  timber  cut  down  on  the  estates,  which  were  to  he  carried  on  from  the 
foot  of  the  account  mentioned  in  the  report  of  the  2d  July  1802,  to  the  mortgage 
accounts,  and  the  amount  to  be  set  oft'  against  what  should  be  found  to  be  due  for 
principal  and  interest  on  the  several  mortgages. 

Against  that  order  the  defendant  appealed  to  the  House  of  Lords,  contending, 
that  it  was  departing  from  the  geneivd  tenor  of  the  suit,  as  instituted  by  the  plaintift' 
for  the  relief  prayed,  and  the  decree  thereon,  and  that  whatever  equity  the  plaintift' 
might  have  to  found  an  application  upon  for  redemption  of  his  estate,  it  could  only 
be  on  payment  of  the  12,0001.  actually  advanced  on  his  account,  all  of  which  must  be 
taken  to  have  been  advanced  on  the  security  of  the  term  of  500  years. 

The  respondent  (the  plaintift')  contended  that  he  was  entitled  to  redeem  on  paying 
what  had  been  found  due  by  the  separate  report  on  the  mortgage  account  only,  and 
that  all  ultra  the  amount  was  to  go  to  over  the  general  account,  as  being  properly  the 
subject-matter  of  the  general  report. 

1st  April,  1816. — Eldon,  Lord  Chancellor,  now  delivered  judgment.  [Having 
adverted  to  his  personal  recollection  of  the  facts  of  the  case — the  decree  of  this  Court, 
whereby  the  separate  report  was  ordered : — which  he  said  was  founded  on  a  bill  which 
prayed  not  only  an  investigation  of  the  accounts  said  to  [140]  have  been  settled,  but 
of  all  dealings  and  transactions  between  the  parties ;  and  therefore  the  object  of  that 
decree  must  have  been  to  have  required  evidence  to  be  given  of  the  consideration  of 
the  bonds,  or  it  would  have  been  confined  in  its  terms  to  the  surcharging  and  falsify- 
ing particular  accounts  relating  to  particular  securities.  Then  noticing  former  order 
of  the  House  of  Lords  thereon.]  That  order  (observed  his  Lordship)  proceeded  on 
the  principle  in  the  case  of  J'aughan  v.  Lloyd  (which  he  recognized),  that  securities 
taken  from  a  client  by  an  attorney  for  money  proposed  to  be  advanced  In'  the  latter 
are  not  conclusive  evidence,  as  in  other  cases,  of  the  consideration  having  been  actually 
paid  ;  for,  in  all  such  cases,  it  is  incumbent  on  the  attorney  to  shew  that  he  acted  as 
much  for  the  advantage  of  his  client  as  of  himself. 

"  The  original  decree  (said  his  Lord.ship)  of  the  Court  of  I']xchequer,  as  modified 
by  the  subsequent  order  of  this  House,  is  calculated  to  aftord  the  respondent  extra- 
ordinary relief,  going  beyond  the  common  course,  in  cases  of  redemption  of  mortgaged 
property,  to  a  general  account  of  all  dealings  and  transactions  that  may  have  at  any 
time  taken  place  between  the  parties.  Li  the  mean  time  there  has  been  a  separate 
report  of  the  mere  mortgage  accounts  ordered  to  be  taken  as  distinct  from  the  general 
account  between  them,  which  general  account  yet  remains  to  be  taken.  That  separate 
account  must  first  be  disposed  of,  that  the  mortgage  accounts  may  be  first  cleared,  which 
must  ha^'c  been  the  object  of  it,  and  then  the  general  account  may  be  taken,  and  what 
may  be  [141]  disallowed  the  appellant  in  the  sepai'ate  report  may  still  be  allowed  him  on 
the  general  account.  That  may  be  the  case  with  respect  to  the  24001.,  which  has  been  _ 
hitherto  disallowed  by  the  Deputy  Remembrancer,  acting  under  the  oider  of  this  House, 
declaring  that  those  securities  were  not  to  be  taken  as  evidence  of  the  eonsidei'ation 
for  them  having  been  advanced,  and  as  not  being  admissible  as  an  item  in  the  mort- 
gage account,  because  not  supported  bj'  other  evidence ;  but,  on  the  contrary, 
falsified  by  the  accounts  as  far  as  they  related  to  them.  If,  however,  the  money  wei-e 
actually  ach'anced  at  any  time,  justice  may  yet  be  done  to  Morgan  by  the  general 
report." 

"Then  Morgan  has  taken  in  execution  on  his  judgments,  timber  felled  on  the 
mortgaged  estates.  The  mortgagor  himself  has  no  i-ight  to  cut  timber,  whereby  he 
lessens  the  security,  and  commits  trespass.  Can  Morgan  then  be  allowed  to  take 
in  execution  for  a  debt  due  from  the  mortgagor,  the  timber  which  the  mortgagor 
cannot  enter  to  take,  merely  l>y  the  effect  of  any  privilege  arising  from  his  situation 
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as  solicitor  to  liolli  mortgagor  and  mortgagee  1  He  cert;iinly  cannot.  I  am  therefore 
of  opinion  that  in  that  respect  the  order  of  the  Court  of  Exchequer  is  substantially 
right,  and  with  .some  alterations  as  to  the  exceptions,  and  further  directions  may  be 
aflirmcd." 

"  It  was  objected  that  the  Court  of  Exchequer  had  given  further  directions  on  the 
hearing  of  the  exceptions,  which,  it  was  contended,  they  had  no  right  to  do  ;  but 
as  the  directions  related  wholly  to  [142]  the  separate  report  only,  to  which  the 
exceptions  were  taken,  I  think  there  is  nothing  in  that  objection.  There  are  no 
directions  given  as  to  the  judgments,  but  they  are  not  a  necessary  part  of  the  present 
separate  report." 

1\EDESD.\LE,  Lord,  (corroborating  the  Lord  Chancellor's  view  of  the  grounds  of 
the  former  decision  of  the  House)  put  the  present  case  on  a  footing  of  distinction  from 
the  common  and  simple  one  of  mere  mortgagor  and  mortgagee. 

"  This  (said  his  Lordship)  is  the  case  of  an  attorney,  who  acts  as  general  agent 
and  legal  adviser  of  his  principal  and  client,  obtaining  his  bond ;  he  is  therefore 
bound  by  a  very  strict  rule  of  law  to  prove  by  other  evidence  the  actual  advance  of 
the  whole  consideration.  That  principle  was  recognized  in  the  case  of  Vaughan  \. 
Lloyd.  The  actual  mortgagees,  however,  have  a  right  to  have  the  82091.  accounted 
for  to  them,  whether  that  money  was  applied  by  Morgan  to  the  account  of  Lewes  or 
not,  which  one  of  the  exceptions  implies  a  doubt  about.  They  have  nothing  to  do 
with  that  which  is  a  matter  between  Morgan  and  Lewes  altogether." 

"The  want  of  accuracy  in  Morgan's  books  of  accounts  is  not  to  be  used  in  his 
favor.  It  is  his  businc-^s  to  keep  regular  accounts,  and  if  he  suffers  any  loss  by  not 
doing  so,  it  is  his  own  fault.  That  was  so  held  in  Vanghan  v.  Lloyd,  in  which  I  was 
of  counsel,  and  I  believe  that  Lloyd  did  suffer  a  loss  in  consequence  ;  but  it  would  be 
monstrous  to  allow  a  man  to  avail  himself  of  that  [143]  irregularity,  so  as  to  enable 
him  on  that  account  to  charge  another  by  his  mere  assertion." 

"  The  argument  founded  on  the  accounts  having  been  settled,  cannot  be  of  any 
avail  in  a  case  of  this  sort ;  and  in  point  of  fact,  when  they  are  submitted  to  investiga- 
tion, they  contradict  themselves.  The  decree  of  the  Court  of  Exchequer  is  right 
therefore  in  effect,  although  some  few  of  the  circumstances  of  the  case  may  have  been 
overlooked  by  the  Court." 

"  The  produce  of  the  timber  account  ought  to  go  in  discharge  of  the  mortgage 
account.  Morgan  has  no  right  to  take  it  on  account  of  his  debts.  As  to  the  judg- 
ments, they  were  prol)ably  included  in  the  separate  account,  to  enable  the  mortgagees, 
if  it  had  Ijcen  nccessar}',  to  have  availed  themsehcs  of  them." 

"As  to  the  objection  of  the  Court  of  Exchecjuci'  having  given  further  and  other 
directions,  or  the  hearing  of  the  exceptions,  as  the  whole  related  to  this  separate 
report,  I  think  that  they  had  a  right  to  do  so." 

Eldon,  Lord  Chancellor.  "  I  am  desirous  of  stating  that  the  proceedings  on  this 
record  establish  the  principle,  that  in  the  ease  of  an  attorney  who  takes  securities 
from  his  client,  they  cauTiot  be  used  as  conclusive  evidence  of  their  consideration  as 
expressed,  but  require  extrinsic  evidence  of  the  money  having  been  actually  advanced 
to  prove  the  transaction  to  have  been  bona  tide." 

[144]  It  was  therefore  ordered, 

As  to  the  1st  exception. — That  the  said  order  of  the  5th  of  July  IS  1 3,  complained 
of,  so  far  as  thereby  the  first  exception  taken  by  the  said  respondent  to  the  saiil 
report  of  the  25lh  of  June  1811,  was  allowed,  be  atlinncd  as  to  so  much  of  the  .said 
cxccijtioii  as  excepts  to  the  said  repoit,  for  that  the  l)cputy  Kemcmliranccr  Ihercb}' 
certified,  that  he  fouTid  that  the  sum  of  5001.  in  the  said  exception  mentioned,  was 
advanced  to  the  said  respondent,  as  anil  for  the  consideration  of  the  bond  bearing  date 
the  31st  of  January  1774,  and  that  the  same  was  paid  into  the  proper  hands  of  the 
said  respondent,  it  a])i)earing  by  the  Master's  report,  that  no  evidence  had  been 
produced  before  iiini  of  the  actual  advance  of  the  said  5001.,  as  and  for  the  considera- 
tion of  that  bond. 

And  that  the  s.iid  order  be  ]-cversed,  so  far  as  the  rest  of  the  .said  first  exception 
was  tiiereby  allowed,  and  that  the  i-est  of  the  said  exception  be  over-ndcd,  wilhuut 
jirejuilice  to  any  question  which  nnght  arise  upon  the  matter  thereof. 

As  to  the  Ith  exception. — That  the  said  order  be  aflirmcd,  so  far  as  therel>y  the 
fourth  exception  was  allowed,  with  this  addition,  that  such  allowance  of  such  fourth 
e.Ki'optioii  was  to  b<;   without    [irejudiee  to  .any  question  which   might  arise  in  l.aking 
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the  geiieijil  ;iccouiit  lielwueii  llie  said  appellant  and  the  said  respondent,  directed  by 
the  decree,  whether  the  sum  of  82091.  7s.  Id.  in  that  exception  mentioned,  was  ever, 
and  when,  and  in  [145]  what  manner,  advanced  by  the  said  appellant  to  or  for  the 
use  of  the  said  respondent. 

And  that  so  much  of  the  said  order  of  the  5th  of  July  18l;i,  as  describes  the  two 
several  sums  of  42091.  7s.  Id.  and  40001.,  as  the  principal  money  that  would  appear 
aftei'  the  revision  of  the  said  Deputy  Remembrancer's  said  report,  in  respect  to  the 
said  respondent's  exceptions,  be  varied,  by  inserting  in  the  said  order  instead  of  such 
description,  after  the  words  "four  thousand  two  hundred  and  nine  pounds  seven 
shillings  and  one  penny,  and  four  thousand  pounds,"  the  words  "  which  in  consequence 
of  the  allowance  of  the  said  respondent's  exceptions,  would  appear  to  be  the  principal 
money  advanced  to  the  said  respondent,  as  and  for  the  consideration  of  the  mortgages 
for  66101.  and  53901.,  making  together  12,0001.  in  the  said  report  mentioned." 

On  the  11th  of  May  following  that  order  was  made  an  order  of  the  Court  of 
Exchequer. 

On  the  17th  of  July  following,  the  plaintiff  applied  to  the  said  Coiu't  of  Exchequer 
for  re-possession  of  the  estates,  when  the  Court  declared,  that  the  order  for  a  separate 
i-eport  to  take  an  account  of  the  moitgages  and  judgments  was  part  of  the  deci'ee, 
and  could  not  var}'  therefrom,  and  that  no  variation  could  be  made  in  the  decree,  but 
on  a  re-hearing  ;  that  the  said  order,  as  worded,  had  plunged  the  case  into  almost 
inextricable  difficulties,  that  it  was  separating  a  matter  in  its  nature  inseparable,  and 
that  re-possession  [146]  could  not  be  ordered  till  after  the  general  report,  wherein  an 
account  of  all  dealings  and  transactions  between  the  parties  would  appear. 

On  the  1st  of  February  1817,  the  Deputy  Remembrancer  made  his  fifth  separate 
report. 

Certifying  as  to  the  1st  exception,  that  no  evidence  had  been  produced  before  him 
of  the  actual  advance  of  5001.  as  the  consideration  of  the  bond,  dated  the  31st  of 
January  1774  (part  of  the  consideration  for  the  bond  of  24001.). 

As  to  the  2d  exception — that  the  consideration  for  the  mortgage  for  66101.  proved 
before  him,  appeajed  to  be  42091.  7s.  Id.,  which  was  the  only  money  received  I)}-  the 
appellant  John  Morgan,  as  agent  to  the  said  A\'illiam  Farrer  and  James  Morgan,  in 
respect  to  that  transaction. 

As  to  the  3d  exception — that  the  aforesaid  42091.  7s.  Id.,  together  with  40001., 
received  Iw  the  said  appellant  of  the  said  James  Mori;an,  on  behalf  of  the  said  Henry 
Wilder,  making  together  82091.  7s.  Id.,  constituted  the  total  amount  of  the  mortgage 
money  received  by  the  said  appellant  as  agent  to  the  said  respondent  and  the  mort- 
gagees, in  respect  to  the  moi'tgage  transactions. 

As  to  the  4th  exception — the  order  having  affirmed  the  allowing  of  the  fourth 
exception,  with  the  addition  that  such  allowance  of  such  fourth  exception  was  to  be 
without  prejudice  to  any  question  which  might  arise,  in  taking  the  ge-[147]-neral 
account  between  the  said  appellant  and  the  said  respondent,  directed  by  the  decree  of 
the  2d  of  July  1796,  whether  the  sum  of  82091.  7s.  Id.  in  the  said  exception  men- 
tioned was  ever,  and  when,  and  in  what  manner,  advanced  to  or  for  the  use  of  the 
said  respondent ;  he  therefore  fui'ther  certified,  that  he  considered  himself  not  at 
libertv  in  and  by  that  his  sepai-ate  report  to  enquire  into  the  dispo.sition  of  the  said 
82091.  7s.  Id.,  the  same  l.ieing  referable  to  the  general  account  between  the  said 
appellant  and  the  said  respondent. 

And  he  further  certified,  that  he  had  proceeded  to  compute  interest  on  the 
principal  sums  of  42091.  7s.  Id.  and  40001.,  and  to  take  the  account  of  rents  and 
profits,  and  monies  received  for  timber  from  the  foot  of  the  account  mentioned  in  his 
report  of  the  16th  of  July  1802,  and  had  carried  the  monies  .so  received  to  the  mort- 
gage account,  and  set  the  same  off  against  the  said  principal  and  interest. 

And  that,  on  the  3d  of  Septemljer  1804,  the  monies  so  received  exceeded  the  said 
principal  sums,  and  interest  thereon  to  that  time,  by  9991.  7s.  lOd. ;  he  had  therefore 
not  carried  down  the  calculation  of  interest  beyond  the  said  3d  of  September  1804, 
and  found  that  since  the  .said  3d  of  .September  1S04,  and  previous  to  the  6th  of  June 
1810,  beyond  which  latter  period  the  said  respondent  had  not  brought  down  his 
charge,  the  said  appellant  had  received,  in  respect  of  sulisequent  rents  and  ])rofits, 
several  sums,  amounting,  with  the  said  9991.  7s.  lOd.,  to  49931.  10s.  lOJd. 

[148]  And  he  certified,  that  Ins  had  in  the  schedule  annexed  set  forth  an  account 
of  the  interest  allowed  by  him  on  the  said  ])i-incipal  sums  of  42091,  7s.  Id.  and  40001. 
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iiiid  ;ilso  ;iii  aixuiiiit  ot  tlie  partiuiihu's  ot  tliu  rents  and  ])iotils,  and  ot  money  ieceive<l 
for  timber  (refciring  to  an  annexed  schedule). 

To  that  Hfth  report  of  the  Deiiuty  liemembranecr  the  defendant  filed  two 
exceptions  *. 

10th  November  1817. — The  exceptions  now  eame  on  to  l)e  argued,  when  the  whole 
were  ovei'-rnled  by  the  Court. 

[149]  It  was  then  moved  on  the  part  of  the  plaintill',  that  the  defendants  Francis, 
.lames,  anil  John  [150J  Morgan,  might  be  restrained  from  receiving  the  rents  and 
profits  of  the  estates  and  premises  in  mortgage  and  not  in  mortgage.  And  that  the 
said  defendants  and  tieorge  Morgan,  might  deliver  np  to  the  plaintiti',  the  posse.ssiou 
of  the  several  estates  and  premises,  and  the  title-deeds  and  writings  relating  theieto. 
And  that  the  sum  of  49931.  10s.  lOd.  by  the  report  of  the  Deputy  liemembraucer, 

*  1st.  For  that  the  Deputy  Remembrancer  had  certified,  that  on  the  3d  of 
September  1S04,  the  monies  received  by  the  defendant  John  Morgan  for  rent  and 
profits,  and  timber,  exceeded  the  principal  sums  of  4"2091.  7s.  Id.  and  40001.,  and 
interest  theieon,  to  that  time,  by  9991.  7s.  lOd.,  and  he  had  therefoi'e  not  carried 
down  the  calculation  of  interest  beyond  the  3d  day  of  September  1804,  and  that  since 
the  .said  3d  of  September,  and  pre\ious  to  the  Gth  of  June  1810,  Ijeyond  wdiich  latter 
period  the  plaintill'  had  not  brought  down  his  charge,  the  defendant  had  received  in 
respect  of  suliseciucnt  rents  and  proHts,  money  amounting,  together  with  the  9991. 
7s.  lOd.,  to  49931.  10s.  lOfd. 

Whereas  the  Deputy  Kemcmbrancer  ought  U(jt  to  have  so  ccrtilied,  he  not  having 
been  directed  or  warranted  to  make  such  stop  in  the  computation  of  interest,  nor  in 
the  account  of  rents  and  profits,  and  money  received  for  timber,  but  ought  to  have 
carried  on  the  computation  of  interest,  and  the  accounts  of  rents  and  profits,  and 
money  received  foi'  timber,  down  to  the  time  of  making  his  said  report,  and  then  to 
have  set  ort  the  amount  of  principal  and  interest  agaiiist  the  amount  of  the  monies 
received  for  rents  and  protits,  and  timber,  and  ought  to  have  certilied  as  the  fact  was 
and  is;  and  although  the  plaintill'  had  not  brougiit  down  his  charge  of  rents  and 
protits  received  beyond  the  Gth  day  of  June  1810,  yet  that  the  defendant  had  l)rought 
in  the  accounts  of  monies  received  for  rents  down  to  December  18IG,  whereby  the 
Deputy  Kemcmbrancer  was  enabled  to  bring  down  such  accounts  to  that  lime,  and 
the  l)cputy  Kemcmbrancer  ought  to  have  carried  down  such  account  accordingly. 

2d.  For  that  the  Deputy  Kemembrancer  had  certilied,  that  he  had,  in  the  second 
schedule  annexed,  set  forth  an  account  of  the  interest  allowed  by  him  on  the  principal 
sums  of  42091.  7s.  Id.  and  40001.,  and  also  an  account  of  the  particulars  of  the  rents 
and  proiit.s,  and  timber,  money  received  as  aforesaid. 

Whereas  the  Deputy  liemembraiicer  ought  not  to  have  so  certilied,  noi'  to  have 
annexed  such  schedule,  but  he  ought  to  have  carried  on  the  calculation  of  and  allowed 
on  the  sums  42091.  7s.  Id.  and  40001.  down  to  the  lime  of  making  his  report,  and  the 
sche<lnle  to  such  report  ought  to  ha\c  containeil  an  aecoiuit  or  calculation  of  such 
interest,  and  of  such  rents  and  protits  ac(;ordiiigly. 

And  the  ))laintitr  took  the  following  single  exception  : 

For  th;it  the  l)e|)Uty  Kemembrancer  had  certilied,  th;it  he  had  procee<led  to 
compute  interest  on  the  principal  sums  of  42091.  7s.  Id.  and  40001.,  and  to  take  the 
account  of  rents  and  ])rolits,  and  of  monies  received  for  timber  from  the  foot  of  the 
account  mentioned  in  his  foimer  report  of  the  IGth  of  July  1802,  and  had  carried  the 
monies  received  for  such  rents  and  protits,  and  timber  (all  which  he  found  to  have 
been  received  by  the  defendant),  to  the  mortgage  account,  and  set  the  same  otV  against 
the  principal  and  interest;  and  that  he  found,  that  upon  the  3d  day  of  September 
b'^Ol,  the  monies  so  received  exceeded  the  princi[)al  sums  of  42091.  7s.  Id.  and  40001., 
and  all  interest  thereon,  to  that  time,  by  9991.  7s.  lOd.,  and  since  the  3d  day  of 
Sc])lcmbcr  1 804,  and  previous  to  the  8lh  of  Juno  1810,  beyond  which  latter  pcrioil 
the  plaintill'  had  not  biought  <lown  his  charge,  the  defcnd.anl  had  received  in  re.speet 
of  subsequent  rents  and  pi'olils,  monev,  logcthci'  with  the  9991.  7s.  lOfil.,  to 
49931.  lU.s.  lO'M. 

Whereas  the  DcpiUy  Kcnicniljr.uicei',  on  taking  ihr  account,  had  omitted  lo  make 
rests,  when  the  rent.s  and  protits  received  exceeded  the  interest,  and  had  c.ilcnlated 
such  interest  at  51.  instead  of  41  per  cent.,  anrl  had  allowed  to  the  defendant  sums  of 
money  for  rep;iirs,  rates,  and  taxes. 
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reported  to  have  been  received  by  the  defendant  John  Morgan,  in  respect  of  the  rents 
and  profits  up  to  and  subsequent  to  the  3d  of  September  1 804,  over  and  above  the 
two  principal  sums  of  42091.  7s.  Id.  and  40001.  and  interest,  might  l)e  paid  to  the 
plaintitt'  without  prejudice  to  an}'  other  matter  in  question  in  the  cause. 

Dauncey  and  Kaithby  contended,  that  so  very  important  a  motion,  which  went  in 
effect  £o  decide  the  merits  of  the  cause  at  once,  could  not  be  entertained  in  this  stage 
of  the  proceeding,  nor  until  the  general  report  .should  have  come  in,  when  alone  the 
true  state  of  the  accounts,  as  in  fact  subsisting  between  the  parties,  could  be  known, 
and  they  went  at  great  length  into  the  circumstances  of  the  case,  and  dwelt  much  on 
the  existence  of  the  outstanding  judgments. 

Agar  and  Blake  submitted,  in  substance,  that  as  it  was  the  manifest  intention  of 
this  Court,  and  of  the  House  of  Lords,  by  ordering  a  separate  report  to  be  made  as  to 
the  mortgages,  to  exonerate  the  estates  as  soon  as  the  mortgage  debts  were  discharged, 
the  time  was  now  come  when  the  plaintiff"  having  been  shewn  to  have  paid  off'  those 
[151]  debts,  might  demand  possession  of  his  estates  from  the  defendant,  who  could 
have  no  further  right  to  withhold  them  from  him,  whatever  might  be  the  state  of  the 
general  account. 

ISth  November. — The  Court  then  delivered  their  several  opinions  as  follows  : — 

Gr.\ham,  Baron. — "The  present  motion  consists  of  two  parts, — that  the  defendant 
may  be  restrained  from  receiving  any  further  rents  and  profits  of  the  estates  of  the 
plaintiff',  as  well  those  in  mortgage  as  not  in  mortgage :  and  that  the  defendant  may 
be  ordered  to  deliver  up  possession  of  the  estates,  and  to  pay  to  the  plaintiff  the  sura 
of  49931.  10s.  lOfd." 

"And  this  application  is  made  in  consequence  of  a  fifth  report  of  the  Deputy 
Remembrancer,  after  frequent  exceptions  taken  to  his  former  reports  in  this  Court, 
and  two  appeals  thereon  to  the  House  of  Lords,  in  which  last  the  House  state  defini- 
tively, that  the  sums  to  which  the  consideration  of  the  Deputy  Kemembrancer  was  to 
be  solely  directed,  were  such  as  had  been  actually  advanced  bv  the  mortgagees,  on  the 
mortgages,  and  they  were  ultimately  reduced  to  the  amount  actually  received  by  the 
defendant,  in  cash,  as  agent  fur  the  plaintiff,  from  the  original  mortgagees.  The 
Deputy  Bemembrancer  finds,  that  that  sum  was  82091.  7s.  Id.  the  disposition  of  which 
by  the  defendant  is  referred  to  the  general  account.  He  then  finds,  that  the  defen- 
dant had  at  the  time  down  to  which  the  plaintiff  had  brought  down  his  charge  (June 
[152]  1810)  received  for  timber,  and  by  rents  and  profits  of  the  estates  from  1802 
to  1807,  49931.  10s.  10|d.  more  than  the  principal  money  actually  advanced  as  the 
consideration  for  the  mortgages,  and  all  the  interest  thereon,  down  to  September  1804, 
when  he  finds,  that  the  mortgage  money  was  all  paid  off  That  sum  therefore  is  a 
balance  in  favor  of  Sir  Watkin  Lewes,  on  that  account,  now  in  the  hands  of  Morgan. 
He  himself  alone  can  claim  no  right  against  the  estates,  independently  of  that  of  the 
moi'tgagees  whose  agent  he  was,  and  a  balance  being  once  found  in  his  hands,  the 
pledge  which  he  holds  must  be  delivered  up." 

"  Many  arguments  have  been  used,  founded  on  the  peculiar  circumstances  of  this 
case  which  arises  on  a  bill  filed  so  long  ago  as  the  year  1  783,  b}'  which  it  has  been 
endeavoured  to  be  shewn,  that  the  defendant  is  the  injured  person." 

[Here  his  Lordship  adverted  to  the  leading  facts  of  the  case,  and  noticed  the  result 
of  the  different  reports  ultimately  finding  that  the  12,0001.  originally  found  to  have 
been  money  advanced  on  the  mortgages,  ought  to  be  cut  down  on  going  into  pi'oof 
of  the  items  to  82091.  7s.  Id.  the  surplus  having  been  peremptoril_v  disallowed  by  the 
House  of  Lords,  as  a  pretext,  tending  to  work  the  injustice  of  holding  the  estates 
chargeable  for  monies  advanced  or  due,  if  advanced  or  due  at  all,  on  the  plaintiff's 
personal  i-e.sj)onsibility.] 

"I  also  adopted  the  same  view,  and  therefore  we  [153]  referred  it  back  to  the 
Deputy  Remembrancer,  and  when  it  came  again  before  the  House  of  Lords,  they  said 
we  do  not  direct  any  enquiry  into  the  particulars  of  the  monies  advanced,  other  than 
as  to  those  on  mortgage,  or  of  the  sums  constituting  the  bond  debt  of  24001.  for  those 
latter  sums  must  not  be  allowed  to  be  made  a  charge  upon  the  estate  ;  but  must  go 
over  to  the  general  account.  Now,  it  is  a  most  singular  argument  to  use,  that  the 
House  must  be  understood  by  that  decision  to  mean,  that  though  the  defendant  can 
have  no  claim  on  the  estate  for  the  money  composing  that  particular  sum,  if  not 
advanced  bona  fide,  on  the  mortgage  ;  yet  he  shall  be  put  in  a  still  better  situation, 
in  consequence  of  his  having  been  guilty  of  a  legal  fraud  in  so  mixing  the  sums 
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togullicr,  Hiiil  shall  l)e  .-lUoweil  lo  charge  the  estate  with  the  whole  of  his  claim.  It 
would  he  iritliiig  with  the  judgment  of  the  House  of  Lords  so  to  construe  it.  The 
neces.saiy  consequence  is,  that  with  respect  to  those  sums  they  must  not  be  considered 
as  forming  any  part  of  the  enquiry  on  the  separate  report,  but  must  go  over  to  the 
general  account,  and  if  that  or  any  part  of  it  be  due  to  the  defendant,  he  ma_v  still  be 
a  creditor  as  ab  initio  ;  but  it  must  not  be  made  a  charge  on  the  mortgaged  estates." 

"Another  argument  was,  that  we  cannot  take  the  estates  from  the  defendant, 
because  he  is  in  possession  under  his  judgments,  which  it  has  been  contended  were 
lackable  to  the  mortgages  by  virtue  of  his  possession  ;  but  that  is  not  true.  He  i.s,  in 
[154]  truth,  in  possession,  in  the  character  of  receiver  under  the  deed.  Then  it  is  said, 
that  as  it  is  a  mere  term,  he  is  entitled  to  keep  possession  on  the  ground  of  his  general 
lien.  But  it  wouhl  be  absurd  to  hold,  that  a  formal  fiction  adopted  in  conveyancing 
for  technical  purposes,  should  be  so  construed  as  to  work  such  an  injustice.  The  term 
was  enacted  for  a  particular  pui'pose,  and  after  his  receivership  should  be  at  an  end, 
there  would  also  l)e  an  end  of  his  term.  It  is  unintelligible  how  he  got  into  possession  ; 
but  being  in  he  could  not  enforce  his  elegit  against  his  own  possession.  As  soon  as 
the  mortgages  are  discharged,  his  receivership  is  gone.  The  argument  of  his  haviiig 
been  appointed  I'eceivcr  hy  this  Court  is,  if  possible,  moi-e  meagre  still.  The  pressure 
of  distress  compelled  Sir  Watkin  to  submit  to  that  appointment,  and  when  the  last 
receiver  broke  and  run  away,  Morgan  availed  himself  of  the  occasion,  to  enter  again 
into  the  receipt  of  the  rents  and  profits  in  which  he  has  continued  ever  since." 

"  If  the  judgment  for  1 1421.  be  investigated,  how  was  it  obtained  ?  It  was  founded 
on  the  allegetl  balance  of  accounts.  But  that  account  has  been  broken  up ;  and  how 
that  settled  account,  as  it  has  been  called,  could  have  blinded  any  man  of  common 
sense  for  a  moment,  is  pei-fectly  astonishing.  That  settlement  was  also  one  of  the 
advantages  which  weie  taken  of  the  plaintitfs  distress.  As  to  the  elegit  set  up,  it  is 
(|uite  al)surd  ;  for  Moi'gan  was  himself  in  possession  at  that  time  as  receiver." 

[155]  "  It  was  at  one  time  pretended,  that  the  monies  advanced  from  time  to 
time,  for  which  the  bond  of  L'4001.  was  ultimately  given,  was  the  propei-  money  of 
Chardin  Moi'gan  ;  but  the  House  of  I^ords  repelled  that  attempt  to  mislead  them  with 
indignation  ;  and  they  said,  that  that  sum  should  be  carried  to  the  general  account, 
if  there  had  been  any  thing  really  advanced.  At  another  time  it  was  contended,  tiiat 
the  judgments  were  taekable  to  the  mortgages ;  but  that  could  not  be,  because  they 
were  obtained  in  a  different  character  fi-om  that  of  mortgagee.  The  defendant  was 
in  possession  as  agent  to  the  trustees  merely,  and  they  had  nothing  to  do  with  the 
judgments.  Had  they  indeed  been  o1>tained  in  the  same  character,  there  might  have 
been  something  in  it,  but  in  this  case  that  was  clearly  not  so." 

"On  the  fact  of  the  mortgage  to  Di-.  Kent  having  been  paid  oil',  the  defendant 
founds  this  e.xtraordinaiy  argument.  If  you  cut  down  the  moitgage  debt  of  m}' 
trustees,  they  will  have  paid  so  much  less  on  that  account,  than  I  should  othei'wise 
have  received,  and  I  having  paid  oil'  Dr.  Kent's  moi-tgage,  and  e.\i)endcd  the  remainder 
in  payments,  did  it  with  my  own  money,  and  therefore,  I  am  entitled  to  stand  in  the 
situation  of  Kent,  and  become  by  that  payment  a  mortgagee  for  the  50001.  so  paid  lo 
him.  But  the  fact  is,  and  it  appears  oven  by  that  very  account  wherein  the  payment 
of  that  mortgage  is  made  one  of  the  principal  items,  that  the  defendant  ha'l  at  that 
time  abundant  money  of  the  plaintilf's  in  his  hands,  [156]  with  which  he  might  have 
paid  it ;  and  really  this  attempt  at  imposition  is  altogether  the  most  candid  I  ever 
heard  of.  By  that  account  (and  it  is  curious  enough  that  he  states  it  during  the 
years  177.5  and  177(i)  it  apjicai's,  that  after  the  payment  of  the  oOOOl.  to  Dr.  Kent, 
the  defendant  had  actually  in  his  own  pocket  nnich  moi-e  than  that  sum  of  the 
plaintill's  money  ;  but  then  he  adroitly  discharges  himself  of  the  rest  l)y  business 
done  ;  but  business  at  that  lime  in  embiyo  I  believe.  And  arc  wc  to  permit  a  man 
to  make  himself  a  moi'tgagec  by  a\ailing  himself  of  such  a  shnllle  f" 

"'I'hen  the  linal  settlement  of  the  accounts  is  the  only  .argument  th.it  remains  ;  hut 
that  has  tieeii  answered  again  and  again.  In'  the  fact  of  the  peculiar  cirenmslanccs  in 
which  these  parties  were  situated.     That  therefore  amounts  U5  nothing." 

"There  was  indeed  another  ai'gumont  founded  on  the  reiiresentation,  that  there 
were  large  sums  of  money  due  to  the  defciulant,  on  advances  not  charged  on  tiio 
estate,  which  during  all  this  time  he  has  lieen  unable  to  make  availai)le  ;  but  Morgan 
had  no  charge  ultra  the  money  of  his  trustees,  that  could  give  him  a  right  as  against 
the  estate,  for  there  was  no  elegit  executed,  and  therefore  he  could   have   no  lien. 
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That  therefore  can  only  be  applicable  to  that  part  of  the  motion,  which  requires  the 
defendant  to  pay  over  the  money  in  his  hands  to  the  plaintiff.  But  surely  the  defen- 
dant has  no  right  to  complain  of  his  hands  being  tied  up,  for  to  whom,  but  himself, 
has  this  unexampled  liti-[157]-gation  been  owing,  and  that  founiled  on  a  fictitious 
claim,  which  has  been  reduced  in  the  ultimate  result  of  various  en([uiries  in  a  propor- 
tion of  nearly  one  half  of  its  present  amount.  If  therefore  he  has  sutt'ered,  it  is  his 
own  fault ;  but  let  it  be  also  observed  on  the  other  hand,  that  from  1775  8ir  Watkin 
Lewes  has  not  dui'ing  so  many  years  touched  a  shilling  of  the  rents  and  profits  arising 
from  these  valuable  estates." 

"Ex  debito  Justitise,  the  Court  would  have  done  right  in  granting  this  application 
long  ago ;  but  they  have  been  prevented  by  points  of  foim.  The  consequence  is,  that 
Morgan  has  been  receiving  interest  for  so  long  a  series  of  years  on  the  whole  of  his 
claim,  as  if  the  whole  had  iicen  in  point  of  fact  due  on  the  mortgages,  whereas  it  has 
been  in  the  end  reduced  in  the  way  I  have  stated,  and  there  is  a  balance  actually  found 
to  be  at  this  moment  in  his  hands.  Is  he  then  the  person  entitled  to  complain  1  Sir 
Watkin  Lewes,  indeed,  on  the  conti'ary,  might  well  complain  of  the  etl'ects  of  these 
proceedings." 

"  But  giving  him  credit  for  the  advances  which  he  says  he  has  made,  they  would 
make  but  a  poor  figin-e,  if  the  usual  i-ests  were  allowed." 

"The  only  part  of  the  motion  about  which  I  entertain  any  doubt  is,  that  which 
7-equires  the  money  to  be  paid  to  the  plaintiff.  I  could  almost  be  bold  enough  to  say, 
that  it  ought  to  be  granted  ;  but  on  that  point  I  shall  defer  to  the  opi-[158]-nion  of 
my  brothers.  I  am  however  quite  clear  in  the  opinion,  that  the  mortgaged  estates 
ouo-ht  to  be  delivered  up.  For  that  there  needs  no  precedent,  it  is  matter  of  pure 
justice,  and  I  would  take  it  on  my  own  responsibility  to  make  the  order.  I  would  also 
extend  it  to  the  estates  not  in  mortgage,  for  the  mortgage  accounts  having  been  sifted 
to  the  bottom,  it  appears  that  the  defendant  has  been  ]3aid  over  and  over  again.  I 
think,  however,  that  the  49931.  lOs.  lOd.  if  not  ordered  to  be  paid  to  the  plaintitt', 
ouu-ht  to  be  brought  into  Court.  Thus  there  may  be  some  prospect  of  ending  this 
protracted  cause,  and  of  lelieving  the  Court." 

Wood,  Baron.  "  I  am  also  for  concluding  this  cause  ;  but  I  cannot  concur  in 
"rantini;  this  application  as  to  cither  part,  because,  if  we  should  do  so  before  the  whole 
case  is  fairly  Ijrought  lieforc  us,  we  should  be  doing  very  great  unjustice  to  Morgan. 
There  were  two  accounts  directed  to  be  taken ;  one  as  between  Sir  Watkin  Lewes  the 
mortgagor,  and  the  mortgagees  ;  the  other,  as  between  him  and  Morgan  generally. 
One  of  those  accounts  has  been  taken,  and  it  has  been  found  by  the  Deputy  Kemem- 
brancer's  report,  that  the  mortgages  to  Morgan's  trustees,  and  to  Wildei-,  have  been 
satisfied.  But  the  other  account  still  remains  to  be  taken,  and  we  ought  not,  I  think, 
to  grant  this  application  until  that  shall  have  been  done ;  for,  whenever  the  Deputy 
Remembrancer's  general  report  shall  lie  made,  I  am  convinced  that  there  will  be  found 
to  be  considerable  sums  of  money  due  to  the  defendant." 

[159]  "  Much  obloquy  has  been  thrown  on  Morgan,  but  I  think  that  this  motion  is 
much  more  deserving  of  reprehension  :  for  it  is  an  attempt  to  take  out  of  his  hands 
the  only  security  which  he  has  for  very  large  sums,  which  I  pledge  myself  to  shew  to 
be  due  to  him." 

"  This  must  not  be  taken  as  if  it  were  a  mere  insulated  case  as  between  mortgagor 
and  mortgagee,  but  with  a  general  view  to  the  whole  of  the  dealings  between  the 
plaintiff  and  the  defendant  It  appears,  that  money  was  borrowed  by  the  former  of 
the  latter  from  time  to  time,  till  it  amounted  to  24001.  That,  it  is  said,  must  be  the 
subject  of  the  general  account.  It  is  however  quite  clear  on  the  evidence  on  which 
the  report  proceeded,  that  that  was  the  sum  advanced,  or  within  a  trifle.  The  other 
money  said  to  have  been  advanced  l)y  the  trustees,  has  been  struck  out  certainly,  not 
as  not  being  due,  but  only  as  not  being  due  on  the  mortgage  account,  and  therefore 
it  has  been  referred  to  the  general  account.  It  seems  that  Sir  Watkin  Lewes,  being 
distressed  for  money,  gets  8U001.  horn  Moi'gan,  who  includes  in  the  advance  the  bond 
for  24001.  (His  Lordship  then  stated  the  circumstances  of  the  manner  in  which  the 
80001.  was  made  up.)  Moi'gan  gave  him  accountable  receipts  for  the  whole  sum. 
40001.  more  was  afterwards  borrowed  of  Wilder,  for  which  also  Morgan  gave  his 
accountable  receipt.  All  such  money  Sir  Watkin  secures  to  the  lender  on  his  settled 
estates  by  a  term  of  years,  as  he  had  power  under  his  marriage  settlement  to  do. 
Then  has   that  12,0001.  [160]  been  applied  to   Sir  Watkin's  use  by  Morgan?      Sir 
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Watlviii  lius  luliuiUciJ  it,  niiil  Lluit  a  balaiico  was  ilue  to  Morgan  on  the  settlement  of 
accounts  in  his  own  hand-writing  ;  and  he  was  certainly  not  that  credulous  and  ignorant 
man  to  submit  to  imposition.  He  was  a  barrister,  an  alderman  of  the  city  of  London  ; 
and  has  been  in  parliament.  Would  such  a  person  have  settled  an  account,  and  have 
given  a  note  for  the  balance,  unless  he  was  con.scious  that  it  was  all  correct,  and  that 
he  really  owed  such  balance?  By  that  account  the  defendant  makes  himself  debtor 
for  l.'!,0(JOl,  from  which  he  discharges  himself  by  accounts  of  money  paid  to  the 
plaintirt'  and  to  other  persons  on  his  behalf,  as  per  receipts,  which  vouchers  on  that 
settlement  of  the  accounts  were  all  delivered  up.  That  account  is  signed.  One  of  the 
items  is  the  payment  of  Dr.  Kent's  mortgage,  for  .50001.  :  and  that  was  expressly  one 
of  the  objects  to  w-hich  the  money  to  be  raised  by  the  creation  of  the  term  of  five 
hundred  years,  was  to  have  been  applied.  Now,  it  is  alone  a  sufficient  objection  to 
the  piesent  motion,  that  the  efl'oct  of  it  would  be  to  deprive  the  defendant  of  his 
equitable  right  to  stand  iu  the  place  of  the  mortgagee,  on  his  paying  oti'  the  mortgage 
debt ;  for  that  will  be  the  consequence  of  our  obligin  g  him  to  give  up  the  possession  of 
the  estates." 

"  In  the  whole  of  the  settled  accounts  there  were  only  three  or  four  small  bills  for 
business  done  objected  to  (and  those  in  part  only)  by  the  plaintiff.  All  the  other  items 
he  has  tic-ked  oH'  as  being  satisfied  of  their  accuracy  ;  and  having  made  [161]  some 
small  deductions  from  the  bills  in  his  own  hand-writing,  he  signs  the  accounts.  It  is 
quite  clear  therefore,  that  Morgan  has  accounted  for  every  farthing  of  the  money 
advanced  to  him  for  Sir  Watkin  Lewes  on  the  mortgages  ;  but  l)e\rond  that,  he  has 
further  demands  which  are  waiting  the  result  of  the  general  report.  Where  then  has 
Sir  Watkin  been  imposed  on  ]  That  the  payments  charged  against  him  by  Morgan, 
as  made  by  him  on  behalf  of  Sir  Watkin  were  made,  is  actually  self-evident,  and  so 
the  Deputy  Remembrancer  has  reported."  [His  Lordship  then  adverted  to  the  various 
proceedings  in  this  cause,  and  particulai'ly  as  to  the  several  I'cports  (noticing  that  the 
defendant,  in  consequence  of  having  acted  as  the  attorney  for  the  plaintifV,  was  not 
permitted  to  prove  tiiat  the  consideration  money  for  the  bonds  had  been  ;idvanced  by 
him,  by  the  mere  production  of  the  securities  alone)  and  having  commented  on  the 
object  and  eH'ect  of  the  several  orders  made  from  time  to  time  by  the  Court,]  he 
continued,  "On  the  separate  mortgage  account,  the  money  found  to  have  been  actually 
advanced  by  the  trustees  to  the  mortgagor,  had  been  reduced  to  the  sum  of  42091. 
7s.  Id.,  an<i  the  Court  directed  that  the  Deputy  Kcmembi'aneer  should  compute  interest 
on  that  sum,  and  on  the  40001.  advanced  on  mortgage  by  Wilder  ;  and  that  he  should 
tjike  an  account  of  the  rents  and  profits  of  the  estates  in  mortgage  and  not  in  mortgage, 
received  by  the  defendant,  or  the  mortgagees  ;  and  also  of  money  received  by  them 
for  timber  cut  down  on  the  estates,  and  that  such  money  so  received  should  be  set 
[162]  off  against  the  principal  and  interest  of  the  mortgage  money.  In  that  way 
nothing  was  to  be  allowed  to  the  defendant,  on  account  of  his  disbni'sements,  as  having 
made  himself  accountable  by  liis  receipts  for  money  advanced  to  him  as  agent  of  Sir 
Watkin,  on  mortgage  of  Sir  Watkin's  estates.  The  money,  however,  has  been  in  fact 
advanced  by  Morg.'in,  according  to  the  tenor  of  his  accountable  receipts  ;  yet  the  sums 
(ius  reduced  by  the  last  separate  re])ort  of  the  Deputy  Uemcmbrancer)  found  to  have 
been  actually  advanced  on  the  mortgages,  were  paid  oil'  in  September  1804  ;  and 
therefore  it  is  that  this  application  is  now  made  to  the  Court.  The  conseiiucnce  is, 
that  on  the  coming  in  of  the  geiicr.il  report,  there  will  l)e  found  to  be  a  debt  due  from 
the  plaintitl  to  the  defendant,  of  more  than  80001.  for  which,  if  this  motion  is  granted, 
he  will  have  no  sort  of  security,  except  the  personal  responsibility  of  Sir  Watkin 
Lewes,  which,  as  he  has  only  a  life  interest  in  the  estates,  cannot  be  considered  a-s 
worth  much  at  his  time  of  life.  Theiofore  I  cannot  but  think,  that  to  compel  the 
defendant  to  give  up  the  only  security  which  he  has  in  his  hands,  on  the  faith  of  which 
he  parted  with  his  money,  is  much  too  strong  a  measure,  without  first  having  before 
us  the  general  i'ci)ort,  which  alone  can  enable  us  to  know  how  the  accounts  st^md 
between  them.  As  to  the  (lavment  into  Court,  of  the  sum  of  41)!).'5l.  that  will  be  no 
sort  of  adecjuate  security,  for,  as  I  ha\c  already  staled,  there  will  be  a  much  larger 
debt  found  to  be  due  to  Morgan,  'lake  (lie  L' ll»0|.  and  I  .'SDOl  only,  anil  forty  years 
interest,  it  is  clear  to  denionstralion,  [163]  that  there  is  more  than  10,0001.  now  due 
from  Sir  Watkin  Lewes  to  Morgan,  and  it  would  he  a  manifest  injustice  to  deprive 
him  of  his  secuiities  on  the  present  motion.  Had  the  House  of  Lords  said,  that  the 
estates  shoulil   be  gi\cn  uj)  on   payment  of  the  money  due  to   Morgan,  it  would   have 
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been  a  different  matter.  But  it  does  not  follow  tb;it  because  the  House  of  Lords  have 
directed  that  an  account  should  be  taken  of  the  money  received  by  the  defendant,  or 
the  mortgagees,  and  that  the  amount  should  be  set  oft'  against  the  principal  and  interest 
due  on  the  mortgages,  they  have  therefore  ordered  that  on  the  payment  of  such 
principal  and  interest,  the  estates  should  be  delivered  up.  And  I  cannot  draw  any 
such  inference,  even  from  their  Lordships'  judgment,  as  I  understand  it  to  have  been 
delivered  on  the  appeal." 

"  Then,  if  in  point  of  fact  there  shall  ultimately  be  found  to  be  a  considerable  sum 
due  from  Sir  AVatkin  Lewes  to  John  Morgan,  on  the  general  account  directed  to  be 
taken,  the  Hou.se  of  Lords  have  not  declared  that  he  shall  not  avail  himself  of  the 
security  which  he  now  holds  for  securing  to  himself  the  payments  of  the  amount. 
The  House  expressly  profess  to  proceed  upon  the  principle  of  the  case  of  Vaughan  v. 
Uoijd  (5  Yes.  48)  I  think  that  case  was  properly  decided  ;  but  the  attorney  there, 
notwithstanding  his  demand  was  reduced,  was  not  deprived  of  his  security.  The 
estates  were  not  discharged  from  their  liability." 

[164]  "  Whj^  also  should  not  these  estates  continue  to  be  security  for  the  general 
balance  of  the  accounts.  There  is,  in  fact,  a  mortgage  for  the  2-iOOl.  existing  against 
the  estates  still;  and  what  law  is  there,  or  what  principle  of  justice  or  equity  that 
operates  to  pre\-ent  an  attorney  from  taking  a  mortgage  for  securing  to  himself  any 
demand  which  he  may  have  against  his  client?  There  is  no  case,  as  yet,  decided  in 
a  Court  of  Equity,  authorizing  such  a  proceeding  as  this.  The  case  of  Vauijhan  and 
Lloi/d,  as  far  as  it  is  in  point,  is  an  authority  the  other  waj'." 

"Then  let  the  estates  be  delivered  up,  but  let  them  be  charged  with  securing  what 
may  be  found  due  to  the  defendant  on  the  general  report ;  and  we  cannot  but  see  by 
the  papers  already  before  us,  that  there  will  necessarily  be  found  to  be  a  considerable 
sum  of  money  due  to  him,  and  we  should  be  doing  him  a  manifest  and  irreparable 
injury  by  depriving  him  of  his  only  security." 

Garkow,  Baron.  "I  feel  myself,  on  the  present  occasion,  in  the  most  painful 
situation  in  which  a  judge  can  be  placed,  in  being  called  upon  to  deliver  my  opinion, 
on  a  case  wherein  my  learned  brothers  are  not  agreed,  and  that,  on  an  apiilication 
made  to  the  Court,  soon  after  my  taking  a  seat  on  the  bench — a  case  which  has  for  its 
object  the  expediting  a  suit  that  has  been  so  long  delayed  by  litigation  as  to  have 
become  reproachful  to  the  administration  of  justice,  and  an  opprobrium  to  this  Court. 
It  is  one  on  which  we  ought  to  sit  [165]  day  by  dav,  till  we  have  rid  ourselves  of  it, 
by  conclusively  determining  all  the  questions  between  the  paities."  [His  Lordship 
having  descanted  with  much  force  and  feeling  on  the  situation  to  which  the  plaintiff, 
who  had  set  out  in  life  with  the  fairest  prospects,  had  lieen  reduced  l:)y  the  consequences 
of  this  cause,  which  had  (besides  the  pecuniary  embarrassments  resulting  to  him  from 
it  more  immediately)  thrust  him  from  the  honorable  situation  which  he  once  held  in 
society.]  "  It  has  been  argued  (continued  his  Lordship)  and  with  very  considei'able 
ability,  against  the  opinion  I  hold  ;  and  we  are  told  at  the  bar  that  what  we  ai'e  about 
to  do  will  be  an  act  of  injustice.  However  painful  my  duty  is  rendered  therefore,  it 
is  matter  of  great  relief  to  find  myself  concurring  with  a  judge  of  the  high  character 
and  attainments  of  the  learned  Baron,  who  first  delivered  his  opinion."  [His  Lordship 
having  pronounced  a  high  eulogiumon  the  talents  and  integrity  of  Mr.  Baron  Graham, 
added,  that  he  never  heard  a  judgment  delivered,  which  contributed  so  much  to  his 
entire  satisfaction,  or  which  excited  so  completely  his  unmingled  approbation.] 

"I  concur  entirely  (continued  his  Lordship)  with  that  learned  judge  in  the  opinion, 
that  the  estates  ought  to  be  delivered  up,  and  if  there  could  be  any  doubt  about  the 
opinion  given  by  him  also  on  the  latter  part  of  the  application,  it  is  that  it  does  not 
go  far  enough.  I  think  that  the  money  ought  to  be  paid  over  at  once  to  the  plaintiff, 
that  it  might  thus  become  a  fund  which  may  here-[166]-after  be  applied  in  procuring 
for  himself  redress  and  justice,  and  may  no  longer  be  the  me;ins  of  perverting  the  due 
course  of  right  between  the  parties.  Perhaps,  however,  it  will  be  best  to  adopt,  as 
more  moderate,  the  middle  course  suggested  by  my  Biother  Graham,  that  the  money 
be  ordered  to  be  brought  into  Court,  to  await  the  final  event  of  this  cause." 

"This  is  not,  as  has  been  suggested  at  the  bar,  a  case  resting  on  the  capacity  or 
incapacity  of  the  plaintifl',  to  take  care  of  his  own  personal  interests.  My  opinion 
proceeds'on  the  defendant's  own  shewing,  as  to  the  conduct  which  he  has  pursued, 
which  is,  as  it  has  been  called  with  admirable  felicity,  an  eftbrt  at  the  most  candid 
imposition.     It  is  the  case  of  a  man  distressed  by  the  effects  of  an  election  contest, 
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applying  to  a  solicitor,  who  uses  that  o])portuiiity  of  getting  him  complotoly  into  his 
power."  [His  lionlship  then  adverted  to  such  of  the  circumstances,  already  detailed, 
as  apply  to  this  part  of  the  case.]  "This  cause  presents  the  extraordinary  spectacle 
of  an  estate,  which  has  itself  paid  off'  the  mortgage  on  it,  leaving  a  balance  still  in  the 
hands  of  the  man  who  has  been  appointed  receiver  of  the  rents  and  profits ;  and  of 
which  he  yet  keeps  possession,  under  pretence  of  other  debts  due  to  him  !  If  this 
were  a  common  case  between  mortgagor  and  mortgagee,  there  could  be  very  little 
doubt  about  it ;  but  the  peculiar  situation  of  these  parties,  and  the  connection  which 
.subsisted  between  them,  puts  it  out  of  all  question."  [His  Lordship  [167]  then  took 
a  cursory  view  of  some  of  the  main  facts — the  reports — and  the  judgments  of  the 
House  of  Lords,  from  all  of  which  he  drew  the  inference,  that  the  chief  object  of  the 
present  protracted  enquiry  had  been,  to  ascertain  how  fai-  the  estates  were  afl'eeted  by 
the  tiansactions,  in  order  that  as  soon  as  they  should  be  found  to  be  disencumliered, 
possession  might  be  restored  to  the  plaintiff'.]  And  he  concluded  by  saying,  "Our 
opinions  will  most  probably  be  reviewed  elsewhere,  and  lam  desirous  that  mine  should 
be  fully  canvassed.  Justice  must  ultimately  be  done.  xVnd  I  trust,  that  the  result  of 
this  cause  will  be  a  lesson,  teaching  attornies,  that  where  their  conduct  has  been  such 
as  to  i-cquii'e  investigation.  Courts  of  Equitj'  are  open  to  the  client  of  whose  situation 
they  have  taken  advantage ;  and  that  persons,  in  the  predicament  of  the  plaintilf, 
should  l)e  moi'c  cautious  how  they  deliver  themselves  up  to  their  legal  advisers  without 
the  intervention  of  a  third  person,  whose  interposition  might  protect  them  from  the 
evil  consequences  of  misapplied  confidence." 

Oidered — That  the  possession  of  the  estates  should  bo  delivered  up,  and  the  money 
to  be  paid  into  Court,  to  abide  the  event  of  the  suit. 

[168]  Bax  v.  Jonks,  E.SQ.  and  Others*.  •25th  November  1817. — In  the  notice 
re(|uired  to  be  given  to  persons  within  the  24  Geo.  II.  e.  14,  of  actions  intended 
to  be  l)ronglit  against  them,  it  is  not  necessary  to  name  all  the  parties  meant  to 
be  included  in  the  action,  or  to  express  whether  the  action  is  intended  to  be  joint 
or  several. 

This  was  an  action  of  trespass  brought  by  an  individual  against  the  defendants, 
who  were  a  rnagistiate  of  the  city  and  eonnty  of  Canterljury,  ;uid  certain  eonstal)les, 
for  an  assault  and  false  imprisonment. 

The  cause  came  on  to  be  tried  at  the  last  summer  assizes  for  the  county  of  Kent, 
before  Lord  Ellenborough,  where  the  same  objection  was  taken  to  the  form  of  the 
notice  given  to  the  defendants,  as  recpiired  by  the  statute,  as  was  made  in  the  case  of 
Ar/ar  V.  Moiyan  and,  Others  (ante,  vol.  ii.  p  12()),  and  on  that  point  his  Lordship  non- 
suited the  piaintif?'. 

Cause  being  now  shewn  against  a  rule  ol)taincd  foi'  setting  that  nonsuit  aside,  and 
gi'auting  a  new  trial,  the  case  above  alluded  to  was  cited  and  much  discussed  on 
both  sides. 

KlCllAlili.s,  (^hief  Baron.  I  am  not  awai-c  th.it  the  Couit  I'eipiii-es  in  its  constiuclion 
of  the  stJitnte,  th.at  the  })arties  against  whom  an  acti'iU  of  this  sort  is  lirought,  should 
have  a  more  particular  notice  t  than  has  been  given  ihcin  on  the  present  [169]  occasion, 
and  if  it  be  not  reipiired  by  the  statute,  we  ought  not  to  insist  on  it.  Tlie  ease  which 
has  been  cited  was  one  which  undeiwent  much  discussion,  an<l  was  well  considered 
by  this  Court,  as  it  was  at  that  time  constituted,  and  therefore  I  am  ('learly  of  opinion, 
that  this  rule  must  be  made  absolute. 

(jKAHAJI,  Baion.  I  am  of  the  sameopiuiun,  and  I  gnmnd  niysilf  implicitly,  on  the 
case  cited. 

Wood,  Baron,  concurred. 

CiAitKow,  15aron,  of  the  same  o])inion. — 1  think  the  case  which  has  been  cited  is 
binding  on  the  Court.  I  remember  also  a  similar  objection  so  disposed  of  in  a  ea.se  in 
the  King's  Bench,  of  Fertjuson  v.  Sir  IFUliam  Addinglon.     The  former  decision  of  this 

*  This  case  is  reported  here,  because  it  gave  rise  to  a  review  by  the  Court  of  a 
former  opinion  delivered  on  the  same  point,  which  it  in  all  respects  coniirmed. 

t  That  notice  was  also  addressed  to  and  served  on  each  of  the  parties,  .and  was 
thus  worded  : — You  having,  itc.  I  as  agent,  itc.  give  you  notice  according,  X'c.  that 
I  shall,  at  the  expiiatiou,  &c.  cause  a  writ,  &c.  to  be  issued,  itc. 
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Court  in  tlie  case  of  .-Igar  v.  Morffaii,  seems  to  be  so  fouiiilcd  in  t;ood  sense,  that  were 
this  question  one  of  first  impression,  I  should  have  thought  that  it  must  have  come  to 
the  same  result. 

Per  Curiam.     Rule  absolute,  with  costs. 

[170]  Waring  v.  Jervis.  Tuesday,  25th  November  1817. — In  proceeding  against 
bail  on  the  r-eturn  of  ca.  sa.  in  this  Coui't,  by  subptena,  the  bail  have  only  four 
days  after  the  return  of  the  writ,  in  which  to  render  their  principal. — Where  the 
writ  was  returnable  on  the  last  day  of  term,  and  the  bail  had  been  unable  to 
render  the  defendant,  from  the  dangerous  state  of  his  health,  within  the  four 
days,  the  Court  refused  on  their  application,  after  the  expiration  of  the  four  days, 
to  allow  them  to  render  the  principal  on  that  ground,  in  consideration  of  the 
shortness  of  the  time  allowed  by  that  particular  mode  of  proceeding,  as  abridg- 
ing the  usual  time  allowed  in  the  other  Courts,  and  even  in  this  Coui't,  by  its 
ordinary  process  of  quo  minus. — Quere,  if  the  application  had  been  made  before 
the  expiration  of  the  four  days  notice. 

Comjni  had  obtained  a  rule  nisi,  for  staying  proceedings  on  the  bail  bond  in  this 
cause,  on  payment  of  costs,  the  defendant  having  surrendered. 

Jones,  D.  F.  and  Manning,  shewed  cause  on  the  facts  stated  in  the  affidavits  tiled 
in  support  of  the  motion,  which  were  as  follows : — That  the  bail  enteied  into  the 
recognizance  on  the  "iSth  of  January;  that  they  were  served  with  the  sulipn.'na  on  the 
23d  June,  which  was  returnable  on  the  25th  ;  that  the  defendant,  for  two  months 
pi-evious,  and  subsequent  to  that  day,  until  the  1st  of  August,  had  been  in  so  ill  a 
state  of  health,  that  he  could  not  have  travelled  to  London,  for  the  pui'pose  of  render- 
ing himself,  without  endangering  his  life  ;  and  that  as  soon  as  he  was  able  to  travel 
he  came  to  London,  where,  in  consequence  of  the  journey,  he  was  confined  to  his  bed 
for  several  weeks  ;  that  as  soon  as  he  was  able  to  leave  his  bed,  he  was  surrendered  to 
the  Fleet  in  discharge  of  his  bail,  which  was  on  the  21st  of  October. 

Jones  and  Manning  contended,  that  the  motion  could  not  be  granted  consistently 
with  the  practice  of  the  Courts,  which  has  been  long  recognized  in  such  cases,  and 
strictlv  adhered  to  ;  and  he  cited  the  cases  of  ItawUnson  v.  Giingfon  (6  T.  R.  284), 
JFijnnx.  Pf/Zy  (4  East,  102),  and  lI'inMankij  v.  Crait-\Vl\']-sMl  {\Q  East,  389),  in  the 
last  of  which  the  Court  recognized  the  distinctions  between  an  excuse  arising  out  of  a 
moral  and  out  of  a  legal  impossibility,  and  said,  that  in  the  former  case  the  rule, 
though  a  strict  one,  proceeded  on  reasons  of  sound  policy  ;  and  as  to  the  rule  of  four 
days  onl}'  being  allowed  the  bail  to  surrender  the  piincipal  in  cases  of  proceeding 
by  subpoena  in  this  Coui-t,  they  cited  the  case  of  Rolfe  and  Another  v.  ChectJmm 
(Wightw.  79),  and  they  submitted,  that  on  the  expiration  of  the  four  days,  the  bail 
having  become  fixed,  it  was  too  late  to  make  such  an  application  as  the  present  to  the 
Court,  on  the  ground  of  the  hardship  of  the  case. 

Comyn,  in  support  of  the  rule,  relied  on  the  case  of  Mannin  y.  Parfridije  (\i  East, 
599),  where  the  Court  of  King's  Bench  held,  that  a  banki-upt  principal  having  obtained 
his  certificate  after  the  return  of  the  capias  ad  satisfaciendum,  but  before  the  time 
allowed  the  bail  by  the  indulgence  of  the  Court  for  rendering  the  principal  had  expired, 
entitled  the  bail  to  be  relieved.  He  submitted,  that  as  in  strictness  the  bail  were 
fixed  on  the  return  of  the  capias  ad  satisfaciendum,  ai  d  as  the  whole  of  the  present 
practice  of  allowing  the  bail  a  given  time  after  the  return  of  the  process  against  them, 
emanated  entirely  from  indulgence  to  the  bail,  the  Court  might  extend  it  as  matter  of 
favour  as  far  as,  under  any  circumstances,  they  might  think  fit  and  reasonable ;  the 
argument  therefore  of  the  bail  having  been  fixed,  was  not  an  answer  to  an  [172] 
application  made  wholly  to  the  indulgence  of  the  Court : — And  it  could  only  be  on 
that  principle,  that  the  Court  allowed  the  circumstance  of  the  principal  lieing  incapable, 
from  ill  health,  of  being  brought  up  out  of  custody  to  be  rendcied,  to  operate  in  dis- 
chaige  of  the  l)ail. 

He  then  adverted  to  the  nature  of  the  proceeding  by  subpoena,  which  he  suVimitted 
was  a  process,  the  disobedience  of  which  brought  the  party  into  contempt,  and  there- 
fore he  observed  it  was  a  case  more  particularly  within  the  clemency  of  the  Court, 
who  might  permit  the  contempt  to  be  purged  ;  and  he  pressed  the  consideration  of 
the  strictness  of  the  proceeding  as  contrary  to  the  spirit  of  convenience  and  accom- 
modation, on  which  the  original  practice  of  requiring  the  bail  to  render  their  principal 
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before  the  ictuni  of  the  ea.  sa.  had  been  relaxed,  as  contrary  to  the  practice  of  tlie 
other  Courts,  and  even  of  this  Court,  in  the  common  case  of  proceeding  by  means  of 
its  ordinary  process  of  quo  minus. 

The  Couit  (enquiring  why  the  application  had  not  l)een  made  before,  and  being 
informed  that  as  the  subpcuna  had  been  served  only  two  days  before  the  expiration  of 
the  term,  the  motion  could  not  have  been  made  before)  said,  that  the  bail  should  have 
applied  before  the  return  of  the  capias  ad  satisfaciendum,  which  they  might  have  done, 
and  they  must  have  been  aware  that  the  time  allowed  for  the  render  would  expire 
before  the  motion  could  be  made  in  term,  if  they  waited  till  the  ser-[173]-vice  of 
process  ;  foi'  that  it  was  the  duty  of  the  bail  to  watch  the  proceedings  against  their 
principal,  if  they  would  protect  themselves  from  the  consequences  of  their  engage- 
ment.— Therefore  they 

Discharged  the  rule  ;  but  without  costs. 

The  King  v.  Burn.  Wednesday  (26th  November,  11th  November),  1817. — Where  a 
bill  of  exchange — which  had  been  returned  by  the  holder,  indorsed  by  him 
generally  (who  had  received  it  from  the  payee  endorsed  by  him  also  generally)  to 
the  drawers,  with  other  bills  and  money  in  consideration  of  another  draft  for  the 
whole  amount,  and  which  bill  was  then  remitteil  by  them  (the  drawers)  to  a  bill- 
broker,  under  cover  in  a  letter  addressed  to  one  of  the  firm  of  a  banking-house, 
(who  were  the  drawees,  but  who  had  not  accepted)  accompanied  with  orders  to 
the  broker  by  the  same  letter  to  get  the  bill  discounted,  and  to  pay  over  the 
proceeds  to  the  banking-house  ; — had  been  seized  by  a  sheriff'  in  possession  of  the 
banking-house,  &e.  under  an  extent,  whose  ofhcers  received  it  from  the  postman, 
at  the  time  of  the  arrival  of  the  letter  in  which  it  was  inclosed. — Quere.  Whether 
under  such  circumstances  the  banking-house  had  such  a  property  absolute  or 
qualified  in  the  bill  as  would  support  an  issue,  that  such  second  indorser  was 
indebted  to  the  banking-house  in  the  amount  of  the  bill? — Note. — The  Court 
granted  a  new  trial  on  an  objection  taken  to  a  verdict  (specially)  found  for  the 
crown,  under  such  circumstances,  that  the  facts  did  not  suppoil  the  affirmative  of 
such  an  issue,  expressing  themselves  desirous  of  having  before  them  a  fuller  state 
of  facts,  but  giving  no  opinion  on  the  point  of  law. 

Hullock,  Serjt.  moved  for  a  rule  to  shew  cause  why  the  vcrdict^which  liad  been 
found  for  the  crown  in  this  case,  on  the  trial  of  an  issue  joined  on  a  traverse  to  an 
extent  against  Bruce  and  Co.  which  alledged  that  Burn  was  iuflebted  to  them  in  the 
amount  of  a  certain  bill  of  exchange  seized  under  the  extent — should  not  be  entered 
for  the  defendant;  or  why  there  should  not  be  a  new  trial  on  the  ground  of  that 
vei'dict  being  against  evidence  and  law. 

The  questions  (he  observed)  would  be  in  effect,  whether  a  jiaity,  for  whose  use  and 
benefit  the  proceeds  of  a  bill  of  exchange  was  destined,  could  [174]  sue  on  such  bill 
on  its  coming  to  his  hands  by  an  accident  in  the  iirst  instance  ;  and  whether  a  l)ill  of 
exchange  returned  by  a  second  indoi'sce,  indorsed  by  him  generally  into  the  hands  of 
the  drawer  for  a  new  distinct  consideration  before  it  became  ))ayablc,  might  be  re-issued 
by  the  drawer  so  as  to  make  such  indoi-scc  liable  on  his  indorsement  to  a  holder  with 
knowledge  of  the  circumstances. 

The  bill  in  question  (which  was  for  4001.  and  dated  on  the  1st  July)  hail  l)cen 
drawn  by  Cooke  and  Co.  bankeis  at  Sunderland,  on  Biiice  and  Co  bankers  in  Lonrlon, 
(but  had  not  been  accepteil  by  them,)  payable  at  forty  days  in  favour  of  Herring,  and 
by  him  it  was  indorsed  generally  to  the  defendant  Burn  in  satisfaction  of  a  debt,  and 
by  liurn  to  Cooke  and  Co.  in  exchange  for  a  draft  for  lOSOl.  the  amoinit  of  that  bill 
an<l  others. 

It  was  in  eviilence  that  Cooke  and  Co.  instead  of  cancelling  the  bill  (as  it  was 
submitted  they  ought  to  have  done)  leinitted  it  on  the  1st  of  .luly  (but  not  indorsed 
by  them)  to  the  house  of  Biuce  and  Co.  thcii-  bankers  in  London— that  it  was  the 
custom  of  their  house  so  to  remit  bills,  for  tlie  puipose  of  being  written  oil— but  that 
this  liill  had  not  been  remitted  direct  in  the  usual  manner,  but  sent  under  cover  to 
AlexandiM',  a  bill  broker  in  the  city,  through  the  meiliuni  of  Simj)si)n,  one  of  the 
partners  in  the  house  of  Bruce  and  Co.  who  was  in  pailiament  (in  order  to  save  the 
postai;c),  for  the  pinpose  of  l>eing  disrounlcd  by  the  agency  of  .Alcv.indcr,  who  was 
directed  liy  the   letter  iii-[175]  c1ii-.imI   In  Siiii|is(in,  and   addressed  tn  liini  ( .\li'.\:iiider), 
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which  was  not  sealed,  to  pay  the  proceeds,  as  soon  as  the  bill  should  be  discounted, 
to  Bruce  and  Co.  on  account  of  Cooke  and  Co. — At  that  time  the  sheriff  was  in 
possession  of  the  shop  and  all  the  property  of  Bruce  and  Co.  under  an  extent  against 
them,  and  on  the  arrival  of  the  parcel  containing  the  letter  and  bill  the  sheriff's 
officer  opened  it  and  detained  the  enclosure. 

On  these  facts  it  was  contended  that  the  issue  on  the  record  was  not  sustained  by 
the  crown — that  the  defendant  Burn  was  indel^ted  to  Bruce  and  Co.  on  that  bill  of 
exchange — because  it  had  never  come  regularly  into  their  hands,  and  was  not  therefore 
legally  their  property  ;  and  therefore  that  under  these  circumstances  the  bill  could  not 
be  recovered  on  by  any  of  the  parties  against  Burn  ;  for  that  the  bill  by  being  returned 
to  the  original  drawer,  under  such  circumstances,  became  extinct  and  functus  officio, 
and  could  not  be  re-issued  by  the  drawer  so  as  to  affect  the  party  who  had  endorsed 
it  to  him,  either  while  in  the  hands  of  the  drawer  or  of  third  persons  who  had  know- 
ledge of  the  circumstances. 

It  was  submitted,  that  if  the  letter,  instead  of  being  sent  through  Simpson,  had 
been  addressed  directly  to  Ale.xander,  I5ruce  and  Co.  would  have  had  no  right  to  the 
bill,  or  any  legal  means  whereby  they  might  have  got  it  from  Alexander — that  if 
Bruce  and  Co.  had  not  at  that  time  failed,  and  had,  on  the  receipt  of  the  letter,  taken 
out  the  bill,  they  could  certainly  not  have  sued  the  [176]  defendant  on  it,  or  have 
made  use  of  it  in  any  way,  and  trover  might  have  been  maintained  against  them  for 
the  recovery  of  it — and  that  if  Cooke  and  Co.  had  thought  proper  to  counter-order  the 
payment  of  the  proceeds  to  Bruce  and  Co.  at  any  time  before  they  were  jjaid  over, 
they  might  have  done  so. 

[It  was  suggested  by  the  Court,  that  if  Bruce  and  Co.  had  been  the  holders  of  the 
bill  they  might  have  sued  on  it,  and  that,  while  the  order  to  pay  the  proceeds  to 
them  was  in  force,  Alexander  would  be  a  holder  for  the  use  of  Bruce  and  Co.] 

But  quacunq.  via  data  Bruce  and  Co.  could  have  no  property  in  the  bill ;  for  the 
utmost  they  would  be  entitled  to  by  the  order  of  Cooke  and  Co.  would  be  to  sue 
Alexander  for  money  had  and  received  as  soon  as  he  should  have  got  the  bill  discounted 
if  the  proceeds  were  not  then  paid  over  to  them. 

He  cited  the  case  of  Beck  v.  Rohley  (H.  Bl.  89,  in  notis),  wherein  it  was  held,  that 
a  bill  coming  back  to  the  drawer  ceased  to  be  a  bill,  and  that  the  drawer  could  not 
maintain  an  action  on  it  as  indorsee— otherwise,  as  Lord  Mansfield  said,  "the  payee, 
having  endorsed  it,  would  also  be  liable  to  the  drawer  for  which  there  is  no  colour." 
Now,  if  Burn  was  liable  on  this  re-issued  bill.  Herring  would  also  necessarily  be  liable, 
which  the  case  decides  cannot  be  permitted. 

[177]  It  was  insisted  therefore  that  no  action  could  be  maintained  against  the 
defendant  Burn  under  any  circumstances  on  this  bill  by  these  parties,  for  it  was  not 
the  case  of  a  bill  getting  into  the  hands  of  a  holder  for  valuable  consideration  without 
notice.  Here  too  Bruce  and  Co.  were  privy  to  all  the  facts,  and  particularly  knew 
that  the  bill  came  from  Cooke  and  Co.  the  di-awers,  and  that  it  had  lieen  indorsed  by 
Burn  to  them.  If  Bruce  and  Co.  had  brought  an  action  on  the  bill  they  must  have 
shewn  that  the}'  became  possessed  of  it  for  valuable  consideration,  and  without  know- 
ledge of  the  pai-ticular  circumstances  attending  its  negociation,  and  they  must  therefore 
have  been  nonsuited  on  this  bill,  because  they  could  not  have  done  so.  He  submitted 
therefore  that  the  verdict  which  had  been  obtained  was  not  supported,  and  must  be 
set  aside.     The  Court  having  granted  the  rule — 

Wednesday,  •26th  November — Richards,  Chief  Baron,  now  read  his  report :  from 
which,  besides  the  circumstances  stated  to  the  Court  on  moving  for  the  rule,  it 
appeared  that  the  bill  was  sent  from  .Sunderland  on  the  2d  of  July,  and  arrived  in 
London  in  due  course  of  post  on  the  4th,  on  which  day  the  bank  of  Cooke  and  Co. 
stopped  payment — that  the  bill  in  question,  which  had  been  paid  back  to  Cooke  and 
Co.  by  Bui'n  with  other  bills,  had  been  passed  by  them  in  their  books  to  Burn's 
account,  and  they  gave  him  another  bill  for  10801.  being  the  amount  of  all  the  bills 
paid  in  with  the  bill  in  question.  That  bill  was  not  paid  because  the  bank  of  Cooke 
and  [178]  Co.  had  in  the  mean  time  stopped  payment — Burn  was  at  the  same  time 
indebted  to  Cooke  and  Co.  to  a  larger  amount  than  that  sum.  The  jury  were  of 
opinion  (which  they  stated  specially)  that  all  the  money  arising  from  the  discount 
was  to  have  been  paid  to  Bruce  and  Co.  and  therefore  they  found  a  \erdict  for  the 
crown. 

The  Attoiney-General,  Dauneey,  and  Xolan  now  shewed  cause.     They  submitted 
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that  one  of  the  (luestions  which  h:ul  been  left  to  the  jury  was,  whether  the  money  to 
be  obtained  by  the  discounting  of  the  bill  was  intended  by  Cooke  and  Co.  to  be  paid 
to  Bruce  and  Co.,  and  the\'  had  found  that  the  bill  was  not  sent  up  for  the  acceptance 
of  Bruce  and  Co.  in  order  to  be  of  greater  value  in  the  hands  of  the  holder,  liut  as  a 
remittance  whenever  it  should  be  made  productive,  either  by  being  discounted,  oi-  Ijy 
being  paid  by  any  of  the  parties  liable  on  it,  in  dischai'ge  of  the  debt  of  Cooke  and  Co. 
to  them  as  far  as  it  would  go,  and  it  might  therefore  be  considered  as  if  it  had  been 
drawn  on  and  was  to  be  accepted  by  any  other  person.  It  was  proved  to  be  the  course 
of  dealing  between  the  hou.ses,  that  Cooke  and  Co.  were  in  the  habit  of  sending  up 
bills  to  Bruce  and  Co.,  and  that  such  bills  as  the  bank  would  discount  were  selected 
by  Bruce  and  Co.  who  handed  over  the  rest  to  Alexander  to  get  them  discounted  on 
their  account.  They  contended  therefore  that  the  bill  in  question  must  be  taken  to 
have  been,  accoiding  to  that  course,  sent  up  in  effect  to  Bruce  and  Co.  through  Simpson 
in  the  [179]  usual  way,  either  to  keep  or  get  it  discounted  as  they  thought  proper. 
It  was  not  transmitted  to  Alexander  to  get  it  accepted  In'  Bruce  and  Co.,  or  to  return 
it  if  not  accepterl  ;  but  as  an  already  available  instrument  in  statu  quo,  the  produce  of 
which  was  to  be  paid  to  and  applied  entirely  for  the  sole  benefit  of  Bruce  and  Co.  Not 
having  been  accepted  by  Biuce  and  Co.  it  was  in  the  nature  of  a  promissory  note 
made  l)y  Cooke  and  Co.  who  with  the  indorsers  would  be  liable  on  it  to  Bruce  and  Co. 
unless  there  were  any  thing  in  their  character  of  drawers  to  preclude  them  from  a 
right  of  suing  on  it  at  law. 

[It  was  admitted  that  no  question  was  intended  to  be  raised  on  that  point.] 

vVhatever  was  to  have  been  done  with  the  bill  it  was  to  be  done  for  the  benefit  of 
Bruce  and  Co.  and  it  was  not  attempted  to  be  proved  that  any  of  the  paities  were 
ignorant  of  that,  and  Alexander  might  at  anv  time,  consistently  with  his  authoritv, 
have  given  Bruce  and  Co.  the  bill  itself  in  the  first  instance  inste.id  of  getting  it 
di.scounted,  and  therewith  the  right  to  sue  any  of  the  parties  u]jon  it,  for  it  was  within 
his  instructions  to  do  so  :  or  if  be  had  received  the  money  on  it  it  must  have  been  for 
the  use  of  Bruce  and  Co.,  and  the}'  might  have  maintained  an  action  against  him  for 
money  had  and  I'ceeived. 

[The  Court  turned  the  attention  of  the  bar  to  the  consideration  of  the  legal  eflect 
of  the  transaction  [180]  put  thus — that  the  bill  had  been  sent  direct  to  Ale.xander 
with  orders  to  pay  the  produce  to  Bi'uce  and  Co.,  and  that  that  had  been  followed  by 
a  subsequent  counterman<l  by  Cooke  and  Co.  of  the  rlestination  of  the  produce — and 
they  enquired  whether  it  woulil  have  lieen  considered  to  be  the  pi'o])erty  of  Bruce  and 
Co.  in  the  interval,  and  whether  their  getting  the  l)ill  by  any  means  in  the  mean  while 
could  alter  the  rights  of  the  parties?] 

'I'o  which  it  was  answered,  that  though  the  order  to  pay  ovei'  tiie  produce  might 
be  countermanded  befoie  ])aynuint,  yet,  after  payment,  such  countermand,  and  in  the 
mean  time,  the  possibility  of  such  a  countei-mand  could  ha\-e  no  effect;  l)ut  thcv 
admitted  that  if  Bruce  and  Co.  had  in  this  instance  acquired  ])ossession  of  the  bill 
without  having  any  interest  in  it,  the  crown  would  have  had  no  moie  right  to  seize  it, 
than  if  it  had  been  .still  in  the  hands  of  the  jiostman  who  brought  the  letter ;  but  here 
(they  urged)  the  main  ground  on  which  the  crown  relied  was,  the  fact  of  the  bill 
having  been  remitted  solely  for  the  benefit  of  Bruce  and  Co.,  and  whatevei'  might  have 
been  the  effect  of  a  countermand  after  it  had  got  to  the  h.ands  of  Alexander,  and  before 
the  produce  of  its  having  l)een  discounted  had  been  paid  over  it  was  enougli  at  present 
to  .say,  that  thei-c  was  in  fact  no  such  countermand.  15urn,  by  his  indorsement  of  the 
liill,  gives  the  holder,  whocvci'  ho  might  be,  a  right  to  recover  the  value  ag.ainst  all  or 
any  of  the  peisons  liable,  provided  it  comes  to  such  holder's  h.-inds  liefore  the  l)ill 
lieconies  due,  and  while  it  is  [181]  current  as  liere.  That  (|u;Uilication  of  the  proijosi- 
tion  it  is  wliidi  distinguishes  the  present  ('ase  fi'om  those  wlicrein  the  bill  h.id  exi)ire(l 
bcfoie  it  was  re-issued,  as  w;is  the  case  in  HtL  v.  I'dlilei/.  There  can  be  no  objection 
in  point  of  law  to  a  holder  of  a  bill  of  exchange  or  ])romi.s.sory  note  indorsing  it  back 
to  the  drawer  or  maker  for  value,  and  however  uinisu.al  that  may  be  in  course  of 
business,  that  consideration  does  not  affect  the  leg.il  v.alidity  of  such  a  tran.saction. 

Then  there  is  no  evidence,  in  the  report,  of  the  precise  circumstances  under-  which 
the  bill  got  into  the  hands  of  Bruce  and  Co.  or  the  sheriff":  nor  do  Cook(!  and  Co. 
complain  of  what  lias  been  done.  There  is  not,  in  short,  any  one  cireumst.ince  to 
contravene  the  piima  facie  title  of  the  holders  to  the  |)roperty  in  the  bill  :  whereas  it 
w.is  proved  on  the  other  han<l  that  Burn  had  received  the  value  ol  the  bill  in  eon- 
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sideration  of  his  indorsement,  b}'  which  he  made  the  bill  negociable  in  the  hands  of 
the  indorsee,  and  he  was  in  fact  largely  indebted  to  Cooke  and  Co.  at  the  time  beyond 
the  amount  of  the  bill,  who  no  doubt  might  have  recovered  on  it  against  him  by  vii-tue 
of  that  indorsement. 

Hullock  and  Riehaidson,  in  support  of  the  rule,  insisted  that  there  was  no 
difference  in  point  of  law  between  the  present  case  and  that  of  Beck  ami  Bohkij,  and 
they  denied  that  Cooke  and  Co.  might  have  recoveied  against  Burn  on  the  bill,  but 
contended  that  they  must  necessarily  be  non-suited  if  they  had  brought  an  action  the 
next  day,  and  [182]  that  their  indorsee  with  knowledge  could  not  be  in  a  better 
situation  than  they  themselves. 

It  is  quite  clear  the  object  of  Cooke  and  Co.  was  to  use  the  same  bill  twice  over. 
If  they  had  brought  an  action  against  Herring  on  his  indorsement.  Burn  having  given 
value  for  it  (as  he  would  have  been  held  to  have  done  in  the  eye  of  the  law)  would 
have  been  considered  as  a  satisfaction  quoad  Herring.  They  admitted  that  if  Cooke 
and  Co.  had  indorsed  to  a  bona  fide  holder  without  notice  he  might  have  recovered, 
but  contended  that  Bruce  and  Co.  were  not  such  a  bona  fide  holder,  for  they  must 
have  known  that  Cooke  and  Co.  could  only  have  issued  the  bill  for  the  purpose  of 
fraud.  As  to  the  diflfereuce  said  to  exist  in  the  cases  where  the  bill  is  over  due,  the 
only  effect  of  that  is  to  preclude  the  necessity  of  proving  that  the  bill  has  not  been  in 
the  hands  of  the  drawer,  and  cannot  render  a  prior  indorser  liable  anew  whose  liability 
has  been  once  extinguished.  Burn's  indorsement  could  not  be  revived  so  as  to  render 
him  liable  to  either  the  drawer  or  indorsee.  Hodgson,  in  the  case  cited,  was  in  the 
same  situation  as  Herring  here,  and  clearly  the  crown  would  not  be  entitled  to  sue 
the  original  payee  on  his  indorsement. 

Bruce  and  Co.  had  not  in  fact,  nor  were  they  meant  to  have  any  interest  in  the 
bill  at  all,  nor  were  they  to  know  any  thing  of  it  till  it  had  been  discounted,  and  in 
the  mean  time  it  remained  the  absolute  property  of  Cooke  and  Co.  The  fallacy  [183] 
of  the  argument  and  of  the  verdict  lies  in  assuming  the  bill  and  the  produce  of  it  to 
be  one  and  the  same  thing,  and  that  the  person  for  whose  benefit  the  produce  was 
directed  to  be  applied  was  therefore  entitled  to  be  considered  as  having  an  interest  in 
the  bill  itself,  and  not  only  so,  but  to  stand  in  the  situation  of  an  indorsee,  because  bj' 
accident  the  bill  afterwards  gets  into  his  hands  whereby  he  becomes  literally,  merely, 
but  not  legally  the  holder ;  but  that  is  not  in  law  the  consequence  of  such  a  possession 
so  obtained.  As  to  Cooke  and  Co.  not  complaining,  the  reason  is  quite  obvious,  for 
they  had  intended  to  commit  a  gross  fiaud  in  re-issuing  the  bill.  For  these  reasons 
they  submitted  that  the  affirmative  of  the  issue  on  this  record  that  Burn  was  indebted 
to  Bruce  and  Co.  could  not  be  maintained. 

The  Attorney-General,  in  reply,  admitted,  that  if  Bruce  and  Co.  had  had  no 
propel  ty  in,  or  right  to  the  liill  in  any  way,  the  issue  was  not  proved  ;  but  he  insisted 
that  they  had  such  a  qualified  right  to  the  bill  as  would  have  entitled  them  to  have 
recovered  on  it  against  Burn.  He  denied  the  proposition  that  if  Cooke  and  Co.  could 
not  recover  against  Bruce  as  the  indorser,  therefore  no  other  holder  could,  for  thei'e 
are  many  cases  where  an  endorser  remains  still  liable  to  others,  notwithstanding  his 
indorsement  is  extinct  as  between  him  and  the  drawer.  But  here  the  bill  was  never 
delivered  up  as  satisfied,  it  was  delivered  to  Cooke  and  Co.  in  consideration  that  they 
[184]  would  lend  Burn  money  on  the  credit  of  his  indorsement,  which  they  did,  for 
Burn  was  at  that  time  considerably  indebted  to  them  beyond  the  amount  of  the  bill, 
or  why  does  he  indorse  it]  He  must  have  indorsed  it  for  the  sole  purpose  of  giving 
it  currency,  otherwise  it  would  have  been  unnecessary  ;  when  it  came  therefore  into 
the  hands  of  Bruce  and  Co.  accompanied  by  the  order  to  pay  them  the  proceeds,  why 
might  not  they  have  immediately  appropriated  the  liill  if  they  had  chosen  to  do  so,  or 
might  not  Alexander  have  given  the  bill,  and  with  it  the  right  to  sue  the  indorsers? 
It  was  giving  them  a  right  either  to  do  so,  or  to  have  sent  it  to  Alexander.  Cooke 
and  Co.  did  not  indorse  it  it  is  true,  but  that  was  because  it  would  not  have  added  to 
the  value  of  the  bill,  for  they  were  liable  as  drawers,  and  therefore  it  was  not  neces- 
sary. Burn's  indorsement  rendered  him  liable  to  any  holder  as  much  as  if  he  had 
delivered  him  the  bill,  and  Cooke  and  Co.  as  bankers  might  have  l>een  his  agents  for 
the  purpose  of  negotiating  his  indorsement,  and  that  destroys  the  general  argument, 
that  if  Cooke  and  Co.  the  drawers,  could  not  themselves  recover  against  Burn,  their 
transferees  under  any  circumstances  could  not.  That  is  a  much  stronger  circumstjuice  of 
distinction  of  this  case  from  that  of  Bcckw  Rublcy  than  that  of  the  bill  being  over  due. 


;1 
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Suppose  Burn  had  carried  the  bill  to  Bruce  and  Co.  for  acceptance,  and  they  had 
refused  to  accejjt  it,  but  had  advanced  him  the  money  on  [185]  his  indorsement  of  it, 
what  would  there  have  been  in  such  a  transaction  to  object  to  on  their  parts,  or  to 
have  prevented  them  from  enforcing  the  bill  against  Bmn  when  it  became  due.  Non- 
aceeplancc  is  not  a  default  in  the  drawee  but  the  drawer,  and  under  such  circumstances 
Bruce  and  Co.  would  have  been  bona  iide  holders  of  the  bill,  and  might  have  recovered 
on  it  against  Burn  as  much  as  if  it  had  been  drawn  on  strangers.  An}'  right  of 
counteimand  which  Cooke  and  Co.  might  have  had  while  tlie  bill  remained  in  the 
po.ssession  of  Alexander  would  have  ceased  on  his  having  delivered  over  the  proceeds 
or  the  bill  itself,  and  therefore  the  bill  getting  into  tlaeir  hands  after  having  been 
remitted  for  their  benetit  would  have  the  same  effect  as  if  it  had  been  sent  up  by 
Cooke  and  Co.  to  them.  Then  it  must  be  considered  that  it  is  Burn  who  complains, 
whereas  he  is  clearly  liable  to  some  one  on  the  bill,  and  his  paying  it  to  Bruce  and  Co. 
would  have  so  fai'  lessened  his  debt  to  Cooke  and  Co.  The  sending  the  bill  to 
Ale-vander  was  in  fact  merely  done  to  indulge  the  commercial  pride  of  the  banking- 
house  of  Bruce  and  Co.  who  would  not  like  to  appear  in  a  transaction  of  the  sort  as 
l)ill-brokers,  or  receive  any  paper  which  the  bank  would  not  discount ;  and  there  can 
be  no  doubt,  under  all  the  circumstances  of  this  ease,  that  the  bill  was  intended  to  l)c 
and  in  effect  was  remitted  to  Bruce  and  Co.,  and  therefore  the  transaction  gave  them 
such  a  property  in  it  as  to  entitle  them  to  recover  the  amount  from  the  defendant 
Burn,  and  if  so  the  crown  is  entitled  to  this  vei'dict. 

[186]  KiCHAKUS,  Chief  Baron,  (having  consulted  with  the  rest  of  the  Court).  \\"e 
think  that  as  it  appears  probable  that  there  may  be  many  othei'  circumstances  in  this 
case,  in  point  of  fact,  which  have  not  been  brought  before  the  Couit  or-  the  jury,  and 
which  it  would  lie  very  material  to  know  before  we  can  undertake  to  decide  tlii.s 
important  question,  there  ought,  on  that  account,  to  be  a  new  trial — without  saying 
more,  therefore,  we  make  the 

Rule  absolute  *. 


[187]  Stritch  r.  HUfiHES.  -iTth  November  1817.— .'V  defendant  is  not  entitled  in 
this  Coui't  to  judgment,  as  in  case  of  a  nonsuit,  if  the  plaintitf,  (having  given 
notice  of  trial  for  the  next  term,  after  that  in  which  issue  is  joined,)  do  not 
proceed  accordingly,  but  countermand  his  notice. — Rule  to  shew  cause,  therefore, 
discharged  on  a  peremptory  undertaking. 

Littledale  shewed  cause  against  a  rule  obtained  by  Jones  on  the  25tli  of  June 
last,  for  judgment,  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial.  Notice  of  that 
motion  had  been  served  on  the  20th  of  .June,  the  day  of  the  Sittings  for  Middlesex 
being  the  23d.  The  Court  had  granted  the  rule,  on  the  ground  that  the  i)laintiir 
ought  to  have  proceeded  to  trial  pursuant  to  his  notice.  The  venue  was  laid  in 
Middlesex'.  The  declaiation  was  delivcied  in  Ililaiy  Term,  with  notice  to  plead  in 
eight  days.  The  defendant  pleaded  accordingly,  and  issue  was  joined  in  lOaster 
Vacation,  and  notice  of  trial  was  gi\en  for  Trinity  'I'erm,  and  countermanded  on  the 
nth  June.  It  was  contended,  that  the  plaintitV  was  bound  to  [iroceed  to  trial  pursuant 
to  hi.s  notice,  and  was  not  entitled  to  countermand  it,  after  the  pi'oceedings  which 
had  lieen  had,  submitting  the  practice  to  be,  that  a  plaintitf  having  given  notice  of 
trial  for  the  term  after  that  in  which  issue  is  joined,  is  liound  to  proceed  to  trial 
accordingly.  And  he  cited  Munt  v.  TinmariKmilo  (4  T.  U.  Tj.'jT),  and  Ilanmm  v.  (iilhert 
(2  Ti.l.l,  Pr.  822). 

IJn  the  other  hand  it  was  objected,  that  the  notice  of  the  ])resent  n)otion  having 
been  served  [188]  on  the  20th,  and  the  Sittings  not  lieing  before  the  2.'id,  the  defendant 
was  premature.  And  on  the  point  of  the  jjlaintid'  being  entitled  to  countermand  the 
notice  of  trial  given,  the  cases  of  Dacosla  v.  l.cdshnc  (2  II.  Bl.  or),s),  .and  linkvr  v. 
i\ninii(iH  (I  ib.  12.'!),  were  cited  to  shew  llial  by  the  practice  of  the  CoiuM  of  Connmin 
I'lcas,  the  a[)plication  for  judgment,  iVc  cainiot  Ix?  made  before  the  .'id  Term. 


*  The  issue  was  tried  a  second  time,  Imt  the  i|ueslion  was  not    brought  before  the 
Court  again. 

Ex.  Div.  II.  — 1<) 
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The  Court,  recognizing  the  practice  of  the  Common  Pleas  (Tiild's  Practice,  822,  3,       ( 


6th  edit.). 

Discharged  the  rule,  on  a  peremptory  undertaking,  and  without  Costs. 

The  end  of  Michaelmas  Term. 


[189]  Keports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  and  Exchequer  Chamber.  Sittings  after  Michaelmas 
Term,  58  Geo.    III.    Gray's  Inn  Hall. 

Rex  in  Aid  of  Oldacre  v.  Tidmarsh*.  WednesdaJ^  17th  December  1S17.  — A 
sheriff"  has  no  right  to  levy  costs  or  poundage,  or  any  incidental  expences,  under 
an  extent,  on  a  simple  contract  debt ;  neither  has  he,  or  the  attornej'  for  the 
prosecutor  of  the  extent,  a  right  to  receive  anj'  such  costs,  &c.  under  a  compromise, 
in  consideration  of  staying  proceedings,  from  the  defendant,  under  duress  of 
a  seizure. — If  more  than  the  precise  debt  be  received  by  them  under  such 
circumstances,  they  will  be  ordered  to  restore  it,  and  to  pay  the  costs  of  an 
application  to  the  Court,  for  the  purpose  of  obtaining  the  order :  and  an  assignee 
of  a  bankrupt  defendant,  may  apply. — Such  a  motion  may  be  made  after  an 
application  to  set  aside  the  extent  altogether,  which  has  failed. 

Owen,  Sir  William,  during  the  last  term,  obtained  a  rule,  calling  on  the  sheriff  of 
Warwick-[190]-shiie  to  shew  cause  why  the  costs  and  poundage,  and  expences  received 
by  him,  in  addition  to  the  debt,  under  this  extent,  should  not  be  refunded  to  the 
assignee  of  the  defendant. 

The  rule  was  obtained  on  the  application  of  the  sole  assignee  of  the  defendant, 
under  a  commission  of  bankrupt  issued  against  him  fith  Febi'uary  1816,  founded  upon 
an  act  committed  26th  January  then  last,  as  stated  by  the  affidavit  of  the  applicant, 
read  on  moving  the  rule,  which  also  stated,  that  the  debt  due  to  the  pi'osecutor 
of  the  extent  was  1111.  7s.  6d.  (on  a  promissory  note)  and  that  the  sheriff  had  levied 
1591.  18s.  2d  in  discharge  of  the  debt,  sheriff's  poundage,  and  all  other  incidental 
expences,  when  it  was  prayed  that  the  sum  of  481.  10s.  8d.  might  be  restored  to  the 
applicant,  for  the  benefit  of  the  general  creditors  of  the  bankrupt. 

In  opposition  to  the  rule  the  prosecutor  of  the  extent  filed  an  affidavit,  stating 
that  he  had  been  informed  by  his  attorney,  and  believed,  that  the  shcritt"s  poundage, 
and  other  incidental  expences,  were  not  levied  by  the  sheriff,  under  the  writ  of  extent, 
on  the  estate  and  effects  of  the  defendant,  but  were  paid  by  agreement  and  compromise 
between  the  attoi-ney  acting  for  the  defendant,  and  the  attorney  for  the  prosecutor  of 
the  extent ;  and  in  order  to  stay  tlie  proceedings  under  the  writ,  which  were  stayed 
accordingly.  The  affidavit  also  stated,  that  the  defend.ant's  then  attorney  was  also 
the  solicitoi'  concerned  in  the  prosecution  of  the  commission  of  bankiiipt. 

[191]  The  attorney  at  Birmingham,  who  was  employed  in  enforcing  the  extent 
there,  made  an  affidavit  to  the  same  effect ;  adding,  that  he  had  in  pursuance  of  the 
terms  of  the  compromise  (the  sheriff  having  then  seized  the  defendant's  effects) 
delivered  an  account  of  the  debt  and  costs,  amounting  to  1361.  lis.  8d.,  and  that  he 
had  received  that  sum,  by  the  payment  of  certain  persons,  auctioneers  in  Birmingham, 
in  full  satisfaction  ;  and  that  the  demand  of  the  sheriff'  for  poundage,  &c.  had  been 
previously  paid  by  the  same  persons  to  the  under-sheriff',  in  fulfilment  of  the  aforesaid 
voluntary  compromise. 

Daunce}'  now  shewed  cause.  He  adverted  to  a  former  rule  nisi  obtained  in  this 
extent  (last  Easter  term)  to  set  a.side  the  proceeding  altogether,  on  the  ground  of 
irregularity,  which  had  been  discharged  with  costs ;  and  inferred,  that  the  present 
application  was  merely  an  attempt  to  effect  the  same  object  by  another  mode..    In  the 


*  Although  there  could  not  now  (.since  the  53  Geo.  III.)  be  an  extent  obtained,  in 
aid  of  a  party  in  the  situation  of  the  prosecutor  of  this  extent ;  yet  as  the  principle 
of  this  case  is  applicable  to  every  case  of  extent,  whether  in  aid  or  in  chief,  the  present 
decision  may  yet  controul  similar  abuses  of  the  proceeding,  still  practicable,  though 
in  a  more  restricted  degree. 
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Ciuse  of  Tin  Kill;/  v.  J'au  I'or/''',  he  said,  lliis  Com  I  hail  recognized  the  di.stiiietiou 
between  a  simihir  conipioniise  of  a  case  of  this  sort,  and  a  payment  of  costs  and 
poundage  under  a  levy  :  and  he  sub-[192]-niitted,  that  there  was  nothing  in  the  case 
of  a  proceeding  1)3'  extent,  which  should  preclude  a  party  from  the  advantages  given 
him  iu  all  ordinary'  pioceedings ;  but  he  principally  relied  on  the  fact  that  all  which 
had  been  done,  and  was  now  complained  of  had  been  the  result  of  a  voluntary 
compromise,  founded  on  proposals  made  b^'  the  solicitor  for  the  defendant,  who  was 
also  the  solicitor  conducting  the  commission  ;  and  contended,  that  if  the  sheritl"  was 
not  entitled  to  levy  the  costs,  and  that  if  his  having  done  so  would  have  afl'orded 
good  ground  for  the  present  application,  there  could  still  be  no  reason  why  Ijy  agree- 
ment and  compromise,  for  the  purpose  of  avoiding  the  carrying  the  process  into  effect 
in  favour  of  the  defendant,  a  party  might  not  faiily  make  terms  of  reimlmrsement  of 
his  costs  incurred. 

Sir  William  Owen,  iu  support  of  the  rule,  having  called  the  attention  of  the  Court 
to  the  Stat.  3  Geo.  I.  c.  15,  s.  13,  and  to  the  case  of  The  King  v.  Edwards  (ante,  vol.  ii. 
p.  448),  and  addressed  himself  to  the  point  of  a  seizure  having  been  in  fact  made  by 
the  sheriff,  was  stopped  by  the  Court. 

KlCii.VRDS,  Chief  Baron.  The  only  thing  which  struck  the  Court  at  all  during 
this  argument,  was  the  mention  of  the  former  applic.ition,  and  the  case  of  The  King 
V.  J'an  Vort.  The  application  alluded  to  was,  that  the  proceeding  might  be  set  aside 
altogether,  on  a  ground  which  could  not  be  supported.  The  case  cited,  was  a  [193] 
motion  made  on  the  authority  of  Tlie  King  v.  Behb.  It  afterwards  appeared  theie  that 
some  of  the  bills  were  in  part  due,  so  that  the  Coui-t  had  been  misled. 

As  to  the  right  of  a  party  to  costs  in  a  case  of  this  sort,  our  decision  in  the  report 
of  The  King  v.  Edmmh  puts  that  question  out  of  all  doubt.  [Hi.s  Loidship  read  that 
case]  There  is  certainly  no  distinction  which  can  affect  this  application,  between  a 
levy  of  the  debt,  &c.  and  a  .seizure  of  the  defendant's  goods.  There  was,  in  fact,  a 
levy  raafle  in  the  eye  of  the  law  [stating  the  facts].  Under  such  circumstances  this 
Court  is  bound  to  protect  the  debtor,  and  will  treat  the  transaction  as  having  pro- 
ceeded from  his  mistake  of  the  extent  of  his  lialjility.  The  conduct  of  the  other 
parties  has  been  such,  as  ought  to  be  checked,  and  this  rule  must  therefore  be  made 
absolute. 

Gi{.\ii.\.M,  Baron.  The  former  application  was  essentially  different  fiom  the 
present,  and  then  this  motion  was  suggested  by  one  of  the  Court.  The  case  of  The 
King  v.  I'an  Vmi  having  been  now  brought  to  our  recollection,  has  no  resemblance  to 
this  ca.se  ;  there  is,  therefore,  no  authority  against  this  application. 

In  point  of  fact,  the  defendant  was  under  the  duress  of  this  process  by  the  seizure, 
as  much  as  if  the  sum  had  been  levied,  and  we  must  not  peimit  imposition  to  be 
effected  by  means  of  terror.  [194]  This  sort  of  compiomise,  therefore,  as  it  is  called, 
must  not  be  allowed  to  affect  persons  in  the  situation  of  this  defendant,  for  the  sake 
of  public  justice. 

Wood,  Baron.  I  am  of  the  .same  opinion.  It  is  acknowledged  on  all  hands,  that 
this  money  should  not  have  been  levied  ;  antl  I  cainiot  admit  the  excuse  of  its  being 
taken  under  a  compromise,  for  if  it  were  so,  the  defendant  has  mistaken  his  rights. 
Ill  The  King  v.  Van  I'oit  the  motion  was,  that  the  sum  not  due  should  be  refunded. 
I  wa.s  of  opinion,  1  remember,  tli(!n  that  the  ])oimilagc  ought  to  be  returned  :  l)Ut  that 
rule  was  di.scharged,  on  the  ground  of  its  having  liecii  ol)lained  on  a  false  suggestion. 

(t.\KU()\v,  Baron,  of  the  same  opinion. 

Per  curiam.     liule  absolute,  with  Costs. 

[195]  Tin:  ArroiiNKY  Gknkkai.  v.  KiNt;  and  Otiikks.  Saturday,  22d  December 
1817. — Where  a  ln-ewer  is  liable  to  tlie  penalties  imposed  by  the  51  (!co.  III. 
c.  87,  for  receiving  and  taking  into  possession  the  articles  prohibited   by  that 

*  That  case,  in  point  of  fact,  decided  nothing:  or,  at  inosi,  notliiug  more  than 
that  a  party,  misrepresenting  a  fact  to  the  Court,  will  not  be  allowed  his  a])])lication, 
which  might  have  been  entertained  if  that  fact  were  as  staled,  and  therefore  it  has  not, 
been  rc])ortcil  —  Peake  had  moved  to  sot  aside  an  extent,  because  bills  h.id  liecii  given 
for  the  dclit,  which  had  not  become  due;  but  it  turned  out  that  that  was  not  the 
fact,  (some  of  them  being  payable)  when,  of  course,  the  rule  was  discharged. 
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statute  to  be  received  into  possession  by  brewers,  it  is  no  defence  to  an  informa- 
tion founded  thereon,  that  such  brewer,  besides  his  trade  of  brewer,  exercised 
another  trade  (ex.  gr.  a  distiller),  in  which  the  use  of  such  articles  be  lawful  and 
necessary,  and  the  article  was  found  on  his  distillery  premises. — An  information 
on  such  a  statute,  charging  a  "  receiving  and  taking  into  possession,"  is  not 
maintainable,  where  it  is  proved  that  the  act  of  receiving  was  antecedent  to  the 
statute,  although  the  possession  has  continued  ever  since. — A  record  of  con- 
demnation of  goods  seized,  for  an  act  of  forfeiture  created  bv  one  statute,  is  not 
evidence  on  a  charge  of  an  offence  against  the  same  party,  with  respect  to  the 
same  goods,  created  by  another  statute. — Qu»re,  whether  such  a  record  is  con- 
clusive evidence  in  any  case,  of  all  the  facts  stated  therein,  so  as  to  afliect  a 
defendant  collaterallj^  in  any  othei-  proceeding  against  him,  for  penalties  for  the 
act  of  forfeiture  ? 

The  information  in  this  case  consisted  of  two  counts.  The  first,  founded  on  the 
51  Geo.  III.  c.  87,*  charged  that  the  defendants,  being  brewers  of  beer,  did,  after,  the 
26th  June  1811,  and  before,  &c.  to  wit,  on  the  13th  March  1817,  receive  and  take 
into  their  custody  and  possession  a  large  quantitj'  (to  wit,  itc.)  of  gi'ains  of  paradise, 
contiaiy,  &c.  ;  and  which  said  grains  of  pai'adise  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  found  in  the  custody  and  possession  of  the  said  defendants, 
whereby,  &c. — The  second  count  charged  them  with  receiving,  &c.  on  the  same  day 
and  year,  a  large  quantity  of  a  certain  preparation  of  othei'  grains  of  paradise,  [196] 
and  which  was  also  then  found  in  their  possession,  whereby,  &c. 

On  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings  after  last  Trinity  Term, 
the  legal  objections  being  taken,  which  are  the  subject-matter  of  the  present  motion, 
a  \'erdict  was  given  for  the  Crown  for  the  penalty  (2001.)  with  libei'ty  to  move  for  a 
new  trial. 

8th  November. — Owen,  Sir  William,  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  entered  for  the  defendants ;  or  why  there 
should  not  be  a  new  trial,  on  the  following  points ; — 

1st.  That  the  defendants  being  rectifiers  and  distillei'.s,  and  dealers  in  British 
compounds  and  spiiits,  the  possession  of  the  subject-matter  of  the  information  by 
them,  in  those  cbaracters,  was  lawful,  as  it  was  necessary  to  them  in  their  trade  of 
distillers,  and  was  recognized  to  be  so  in  the  26  Geo.  III.  c.  73,  (among  other  articles), 
as  an  ingredient  in  the  making  of  British  spii'its.  The  question,  therefore,  on  that 
part  of  the  case  would  be,  whether  the  defendants,  although  brewers,  might  not  be 
lawfully  possessed  of  the  article  in  question  as  rectifiers  ;  or  whether  they  were  liable 
to  the  penalties,  although  they  were  also  rectifiers,  by  reason  of  their  trade  of  brewei's  : 
which,  it  was  submitted,  would  be,  in  effect,  whether  the  two  trades  could  be  carried 
on  by  the  same  person  at  the  same  time.  On  that  point  it  was  argued,  that  [197J 
the  legislature  had  not  so  intended,  or  it  would  have  been^so  expressed  in  the  act,  as 
was  the  case  in  the  48th  Geo.  III.  c.  60,  with  respect  to  tanners  and  leather-cutters ; 
or  otherwise  very  many  persons,  now  carrying  on  the  two  trades  together,  which  was 
very  common,  would  be  innocentl}'  liable  for  verj'  hea\'y  penalties,  by  construction  of 
a  penal  statute,  which  ought  to  be  construed  strictly. 

Adverting  to  the  evidence  it  was  submitted,  that  the  circumstances  under  whicb 
the  cask  had  been  brought  on  the  premises,  and  left  there  openly  for  so  long  a  time, 
negatived  all  suspicion  of  fraud. 

The  other  point  (they  oKserved)  was  one  which  arose  out  of  the  accidental  circum- 
stances of  this  particular  case.  The  act,  on  which  the  information  was  founded, 
passed  in  June  1811,  and  the  information  accordingly  charged,  that  after  that  time 
the  defendants  had  I'eceived  and  taken  into  their  custody  and  possession  (not  charging 

*  Which  enacts,  "That  no  maker  or  makers  of  any  such  liquor  as  aforesaid,  nor 
any  brewer  or  brewers  of  beer,  shall  receive  or  take  into  his,  her,  or  their  custody  or 
possession,  any  (grains  of  paradise,  &c.,  &c.) ;  and  if  any  such  maker  or  makers,  or 
brewer  or  brewers,  shall  receive  into  his,  her,  or  their  custody  or  possession,  any,  &e. 
the  same  shall  be  forfeited,  together  with  the  casks,  i^-c.  containing  the  same  ;  and  all 
such,  iVic.,  i^'c.  shall  and  may  be  seized  by  any  officer  or  officers  of  excise  ;  and  such 
maker  or  makers,  oi'  brewer  or  brewers,  in  whose  custody  or  possession  any  such,  &c. 
shall  be  found,  shall  forfeit  and  lose  the  sum  of  2001." 
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them  witli  loceiving  and  having)  these  grains  of  paradise ;  whereas  the  evidence  was, 
that  the  defendants  had  succecfled  to  the  possession  of  the  article,  being  already  on 
the  premises  on  the  death  of  Mr.  King,  their  predecessor,  in  January  1811,  ante- 
cedently to  the  passing  of  the  act ;  nor  does  the  averment  in  the  information,  that 
the  grains  of  paradise  were  found  in  the  defendants'  possession,  aid  the  Court,  because 
it  refers  to  the  thing  before  alleged  to  have  been  received,  and  taken  into  their 
possession.     A  rule  being  granted, 

[198]  The  Chief  Baron  now  read  his  report  of  the  evidence ;  from  which  it 
appeared  to  have  been  proved  at  the  trial,  that  the  defendants  were  considerable 
breweis,  and  were  also  rectifiers  and  brandy-dealers  at  Plymouth  ;  that  they  had  two 
sets  of  premises,  about  one  hundred  and  fifty  yards  apart,  one  used  as  a  brew-house, 
the  other  as  a  rectifying-house,  and  that  in  the  lattei'  there  was  found  by  the  officers 
of  the  excise  a  cask  of  grains  of  paradise  ;  that  that  cask  was  brought  on  the  premises, 
and  placed  where  it  was  found,  two  or  three  years  before  the  passing  of  the  act,  by 
Mr.  Richard  King,  a  relation  of  the  defendants,  who  died  in  January  1811,  when  the 
defendants  succeeded  him  in  the  business,  and  became  possessed  of  the  premises  and 
property,  and,  amongst  the  latter,  to  the  cask  of  grains  of  paradise  in  question,  which 
had  remained  in  the  same  place  ever  since,  till  seized  by  the  officers  of  the  excise. 

The  record  of  condemnation  of  the  cask,  and  contents,  had  been  also  put  in 
and  read. 

The  Loi'd  Chief  Baron,  on  this  evidence,  directed  the  Jury  to  find  a  verdict  for  the 
Crown,  giving  the  defendants  leave  to  move  for  a  new  trial. 

The  Attorney  General,  Dauncey,  Clarke,  and  Walton,  now  shewed  cause, — having 
observed,  that  this  statute  was  passed  with  the  object  of  remedying  the  statute  of 
Anne,  (which  piohiljited  the  [199]  using  of  such  articles  by  brewers,  and  which  it 
was  found  impracticable  to  detect),  by  enacting  that  no  person  using  that  trade  should 
have  such  articles  in  his  possession, — they  insisted  that  the  act  had  not  restricted  the 
prohibition  of  the  possession  of  such  di-ugs  to  persons  being  merely  brewers  only,  bub 
was  general  in  its  terms,  and  must  be  so  construed.  All,  therefore,  which  it  was 
necessaiy  to  prove  in  such  an  information  as  the  present,  would  be,  that  the  defen- 
dants were  brewers  (no  matter  what  other  trade  they  might  use  besides),  and  had  in 
their  custody  or  jjosscssion  this  prohibited  article. 

(Graham,  Baron.  Otherwise  he  might  carry  on,  together  with  his  trade  of 
brewer,  the  business  of  selling  these  drugs,  known  by  the  name  of  brewer's  chemist.) 

If  this  statute  be  penal,  it  is  also,  in  favorem  salutis,  for  the  protection  of  the 
health  of  the  suljject,  by  preventing  the  use  of  noxious  ingredients  in  making  the 
neces.sary  article  of  beer,  and  should  thei'cfore  be  construed  lai'gely. 

The  ingredients  in  question,  they  observed,  are  so  powerful  a  stimulant,  that  they 
are  used  otily  in  small  (juantities  at  a  time,  which  renders  them  easily  removed  from 
place  to  place,  and  their  illegal  use  therefore  dillicult  of  detection.  If  (as  has  been 
put)  it  be  a  necessary  consequence  of  enforcing  this  law,  that  the  two  trades  cannot 
be  carried  on  together,  that  is  no  I'cason  why  it  [200]  should  icmain  inoperative  on 
the  statute-book  ;  and  if  they  be  legally  incompatil)li',  that  is  tantamount  to  a  virtual 
enactment,  that  they  shall  not  be  carried  on  together.  The  fact  of  the  defendants 
being  also  rectifiers,  therefore,  they  contended,  was  no  defence  to  this  information. 

As  to  the  other  point,  aiising  on  the  objection  taken  to  the  information,  charging 
the  defendants  with  receiving,  and  taking  into  possession  these  drugs,  they  submitted 
that  the  count  would  be  sutficierrt  for  the  purposes  of  this  proceeding,  if  the  latter 
part  of  it  stood  alone,  for  it  was  only  rreccs.sar-y  to  shew  that  the  drug  was  foirnd  irr 
the  defendants'  possessiorr,  after  the  passing  of  the  act,  to  icnder-  them  li.ible  to  the 
perralty.  The  Kith  sectiorr  of  the  statute  is  composed  of  two  par-ts  :  the  first  part 
of  the  sectiorr  pr'ohibits  the  receivirrg  irrto  possession;  the  other  imposes  lire  ])crralty 
orr  the  article  lieirrg  foirrrd  irr  [ro.ssessiorr.  But  everr  if  that  be  rrol  so,  arrd  it  shorrld  l>e 
irecessary  to  shew  arr  actiral  r-eceivirrg  irrto  possessiorr,  they  irrsisted  that,  irr  poirrt  of 
law,  every  contirrrrarrce  of  arr  illcg.il  possessiorr  of  ])ri)lriliitcd  articles  is  a  rrew  r-eceivirrg; 
arrd  that  the  sirbsei|trerrt  pari  of  the  clause,  which  arrthori/.cs  the  seizure  of  the  pr-o- 
hibitcd  artii'les,  orr  a  mere  firrdirrg  irr  the  po.ssessiorr  of  any  brewer,  shews  that  it  was 
so  corrsiiler'cd  Iry  the  legislattrre,  who  accor'dingly  fr-amcd  the  statrrte  with  that  view. 
Were  it  otherwise,  the  thirrg  might  be  kept  in  posse.ssiorr  for  all  time,  orr  pr-etence  of 
having  i-eceived  it  before  the  pa.ssing  of  the  act.  They  illustrated  [201]  tln^r  ])osition 
on    that  poirrt,  b}'  the  coirstructiorr  prrt  by  the  Courts  orr  the  statrrte   William  arrd 
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Mary,  giving  a  settlerueiit  to  persons  taking  a  tenement,  which  harl  been  lield  not  to 
be  confined  to  the  mere  act  of  taking  the  tenement,  but  had  been  extended  to  the 
possession. 

They  then  urged,  that  if  any  thing  more  were  wanting  to  complete  the  case  on 
that  part  of  it,  the  record  of  condemnation  *\  which  had  been  put  in  and  read  on  the 
trial,  was  conclusive  evidence  of  all  the  facts  which  it  puiports  to  record,  and  estops 
the  defendant  from  now  denying  those  facts,  which  he  had  refused  to  contest  on  the 
occasion  of  that  proceeding;  and  they  submitted  that  a  judgment  by  default — in 
nature  of  which  such  a  proceeding  undefended  (the\'  observed)  might  be  considered — 
was  as  conclusi\-e  as  if  obtained  on  the  [202]  merits,  because  it  is  an  admission  of 
every  thing  so  not  denied.  In  support  of  these  piopositions,  they  cited  the  MSS. 
cases  in  the  margin*-,  and  also  those  of  Geiicr  v.  Aindhir  (7  T.  R.  69G),  and  f^cott  v. 
Shearman  (2  Bl.  979) ;  in  the  first  of  which  [203]  Lord  Kenyon  said,  that  Lord 
Mansfield  had,  after  having  entertained  doubts  on  the  point  of  whe-[204]-ther,  in  an 

*i  Whereby  the  goods  were  stated  to  have  been  condemned,  for  "  being  materials 
and  ingredients  other  than  malt  and  hops,  found  in  the  custody  and  possession 
of  Phillis  King,  John  King,  and  Richard  King  (the  defendants),  to  be  mixed,  com- 
pounded, fabricated,  manufactui-ed,  and  prepared  into  a  liquor,  to  imitate  and  resemble, 
and  to  be  mixed  with  and  used,  as  beer  brewed  and  made  from  malt  and  hops." 

That  proceeding  was  founded  on  the  -li  Geo.  IIL  c.  38,  s.  20,  which  enacts,  that 
"  No  person  shall  mix,  compound,  fabricate,  manufacture  or  prepare,  or  cause,  &c. 
(inter  cetera,)  grains  of  paradise,  &c.  &c.  or  any  other  material  or  ingredient  whatever, 
(except  malt  and  hops,)  any  liquor  to  imitate  or  resemble,  or  to  be  mixed  with,  or 
used  as  beer  or  ale  brewed  from  malt  and  hops  :  and  that  all  such  liquor  so  mixed, 
&c.  and  all  the  prohibited  articles  in  the  custody  or  possession  of  such  person  or 
persons,  together  with  every  copper,  &c.  shall  be  forfeited,  and  may  be  seized  by  any 
officers  of  excise." 

*-  The  King  v.  Matthews.     MS.— Trinity  Sittings,  1797. 

This  was  a  scire  facias  on  a  bond,  conditioned  that  a  certain  boat  should  not  be 
employed  in  smuggling. 

It  was  proved  on  the  trial,  on  the  part  of  the  Crown,  that  a  boat  called  the 
"  Ranger,"  belonging  to  the  defendant,  was  seized  by  a  custom-house  officer,  for  import- 
ing spirits  without  payment  of  duties. 

The  record  of  condemnation  of  the  boat  was  then  put  in  and  read,  which  it  was 
insisted  on,  by  the  Solicitor  General,  was  conclusive  evidence  of  the  defendant's 
having  forfeited  the  bond,  by  the  smuggled  spirits  being  .seized  in  a  boat  called  the 
"Ranger,"  and  that  that  was  his  boat;  when,  notwithstanding  Mr.  Rous  strenuously 
opposed  it,  the  Lord  Chief  Baron  held  the  record  of  condemnation  (cum  cau.sa)  of  the 
boat,  conclusive  evidence  of  the  defendant's  having  broken  the  condition  of  his  bond. 

The  Attorney  General  v.  JVukefield.     MS. — Sittings  after  Michaelmas,  1797. 

This  was  an  information  against  the  defendant,  who  was  a  paper-maker,  for 
removing  paper  before  it  had  been  charged,  and  an  account  taken  of  it  by  the  officer. 

Dallas  proposed  calling  a  witness,  to  prove  that  the  condemned  brown  paper  was 
"  sheathed  paper,"  and  which  was  exempt  from  duty,  with  a  view  to  exonerate  the 
defendant  from  the  penalty  sought  by  the  fifth  count  of  the  information,  for  sending 
paper  from  the  mill,  before  the  officers  had  taken  an  account  of  it,  which  penalty 
could  not  apply  to  any  paper  not  liable  to  duty. 

The  Lord  Chief  Baron,  however,  refused,  to  let  the  witness  be  examined  ;  and 
ruled,  that  the  record  of  condemnation  was  conclusive  evidence  of  the  seized  paper 
being  liable  to  duty,  and  that  it  had  been  sent  out  from  the  defendant's  mill  before 
the  officer  had  taken  an  account  of  it,  as  was  stated  in  the  record  of  condemnation. 

The  Attorney  General  v.  Reynolds.     MS. — Sittings  after  Hilary,  1804. 

This  was  an  information  against  calico-printers,  for  eighteen  penalties  of  201.  each. 

The  goods  were  differently  described  in  the  ditTerent  counts  of  the  information. 

The  clefendants  were  charged,  by  the  first  count,  with  beginning  to  print  eighteen 
pieces  of  stuff',  wholly  made  of  cotton-wool  wove  in  Great  Britain,  the  same,  or  either 
of  them,  not  being  dyed  throughout  of  one  colour  only,  &c.  before  the  .same  bad  been 
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action  t)roiight  against  an  officcf  of  the  customs  or  excise,  a  condemnation  of  the  goods 
seized  by  judgment  of  the  Court  of  Exchequer,  was  conclusive  in  favour  of  the  defen- 
dant, had  [205]  ultimately  acquiesced  in  that  opinion  ;  and,  in  the  latter  case,  it  was 
held,  after  much  discussion  and  deliberation,  that  a  record  of  condemnation  of  goods 
seized  was  conclusive  in  personam,  and  precluded  the  owner  from  giving  evidence, 
that  the  goods  were  not  actually  seizable ;  and  many  cases  and  authorities  are  brought 
togcthei-,  in  the  report  of  Scott  v.  Shearman,  in  favour  of  that  position. 

Both  on  the  facts,  therefore,  and  the  law  of  this  case,  they  contended,  that  the 
Crown  was  entitled  to  the  verdict  which  had  been  recorded. 

The  Common  Serjeant,  and  Owen  Sir  William,  in  support  of  the  rule,  insisted 
preliminarily,  that  in  all  cases  of  proceedings  on  penal  statutes,  there  could  be  no 
construction  inferred  against  the  subject,  where  the  offence  was  not  express,  and  that 
every  penal  charge  must  be  taken  strictly  secundum  allegata  et  probata.  They  then, 
on  the  first  point,  submitted,  that  as  the  act,  making  it  unlawful  for  a  brewer  to 
receive  and  possess  the  drug  in  question,  had  not  in  words  declared  that  a  brewer 
should  not  also  exercise  the  trade  of  a  distiller,  the  defendant  was  therefore  not  within 
the  statute,  a  brewer  using,  &c.  for  he  was  also  a  distiller,  and  in  that  latter  trade, 
and  on  premises  entered  and  used  in  that  trade,  and  lying  apart  from  his  brewery 
piemises,  he  kept  the  drug :  it  was  not,  therefore,  in  his  possession  as  a  brewer  but 
as  a  distiller. 

[206]  In  all  the  acts  of  parliament,  which  were  intended  by  the  legislature  to 
have  the  efl'ect  of  prohibiting  the  union  of  trades,  which  being  exercised  by  the  same 
person,  might  facilitate  piactices  which  the  particular  statute  was  meant  to  suppress, 
the  carrying  on  such  trades  concurrently  was  expressly  and  in  terms  prohibited,  as 
in  the  case  of  a  tanner  and  leather-cutter,  butcher,  &c.  (c) ;  that,  therefore,  was  sufficient 

measured  and  frame  marked,  and  which  were  found  in  defendant's  possession,  contrary 
to  25  Geo.  III.  c.  72,  s.  !). 

The  eighteen  pieces  of  stuff's  which  the  defendants  were  charged  with  having  so 
printed  befoie  they  were  frame-worked,  had  been  condemned  for  the  following  cause 
of  forfeiture,  viz.  for  being  calico,  linen,  and  stuff"  printed,  painted,  and  dyed  in  Great 
Britain,  by  John  Keynolds  and  Charles  Keynolds,  being  printers,  painters,  stainers, 
and  dyers  of  calicoes,  linens,  and  stuff's,  before  the  same,  or  any  or  either  of  them, 
had  been  measured  and  marked  at  both  ends  thereof,  by  the  officer  of  excise,  with  a 
frame-mark,  denoting  the  measure  thereof. 

Without  the  previous  examination  of  any  witness,  the  Solicitor  General  called 
for  the  record  of  condemnation  ;  which  being  read  by  the  clcik  in  court,  the  Solicitor 
General  said,  that  it  was  conclusive  evidence  as  to  the  first  count  of  the  information, 
and  that  he  did  not  wish  to  carry  the  case  further. 

Dauncey  said,  that  he  did  not  mean  to  controvert  the  effect  of  the  record,  as  far 
as  it  went,  but  strenuously  insisted  that  it  was  no  evidence  at  all,  to  attach  the 
pecuniary  ])enalty  on  the  defendants. 

The  Solicitor  (Jeneral  and  Dampier,  in  answer,  cited  llic  above  cases  of  The  Kimj 
v.  Matthews,  and  Tim  Attorney  General  \.  JVaknJield. 

And,  in  the  course  of  a  very  full  and  long  discussion,  the  Lord  Chief  Baron 
observed,  that  the  fact  of  the  pieces  not  having  been  stamped  was  proved  by  the 
record,  which  could  not  be  controverted  ;  and  tiiat  in  cases  where  any  fact  was 
averred,  it  was  conclusive  evidence  of  that  fact;  and  as  the  record  as.serted,  that  the 
defendants  liad  begiui  to  print  licfore  they  had  frainc-ni,-ukcd,  his  Lordship  would  not 
hear  any  thing  againsl  that  fact,  where  the  record  was  jiroduced. 

I)aiuicey  and  Hughes  then  alteni])ted  to  shew,  that  the  description  of  the  goods 
HI  the  record  of  condcnniation,  did  not  agree  with  the  descri])tion  of  any  goods  which 
defendants  were,  in  the  ]icn,al  iuforinatiou,  charged  witli  iiriiiting  before  they  were 
framc-m.irked. 

To  that  it  was  answered  l)y  Dampier,  that  having  shewn  that  eighteen  pieces  of 
linen  were  seized,  the  information  calling  them  eighteen  pieces  of  linen  Wiis  sufficient. 
His  Lordship  held,  that  the  record  of  condenuiation  meant  the  same  goods,  whieii 
were  called  in  the  penalty  linens  and  stuff's,  and  therefore  overruled  the  second 
objection  ;  on  which  the  Solicitor  General  took  a  verdict  on  the  first  count  for  the 
eighteen  penalties,  of  201.  each,  amounting  to  3001. 

(r)  Stat.  1  Jac.  1,  c.  22,  s.  -t  and  G. 
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to  shew,  that  express  enactments  were  held  necessary,  in  all  such  cases,  to  abridge 
the  natural  liberty  of  the  subject,  in  the  choice  and  exercise  of  whatever  trades  he 
might  be  disposed  to  adopt  jointly,  and  at  one  and  the  same  time. 

That  general  question,  therefore,  in  all  its  bearings,  and  with  all  its  consequences, 
having  been  brought  fully  before  the  Court, 

They  then  ad\erted  to  the  fact  (as  it  affected  this  particular  case)  of  the  defendants 
having  had  the  article  in  their  possession  before  the  passing  of  the  act ;  and  they  put 
it  to  the  Court,  whether  a  brewer  having  a  very  large  quantity  of  this  material  in  his 
possession  innocently,  before  the  passing  of  this  act  of  parliament,  on  a  general  specula- 
tion of  a  rise  in  the  market,  would  have  been  obliged  to  sell  the  whole  eo  instanti 
that  the  bill  passed  into  a  law,  even  though  at  that  moment  the  price  should  have 
fallen  so  considerably,  as  that  to  be  obliged  to  dispose  of  the  commodity  would  be  his 
[207]  ruin  ?  And  they  pressed  the  hardship  of  that  supposed  case.  They  then 
contended,  that  a  case  of  receiving  before  the  passing  of  the  act,  could  not  be  brought 
within  the  words  of  the  statute :  and  that  the  article  being  found  in  the  brewer's 
possession,  was  neither  a  constructive  receiving,  nor  was  it  a  distinct  integral  offence, 
created  by  the  statute,  independent  of  the  act  of  receiving.  In  the  present  informa- 
tion the  count  related  throughout  to  the  first  antecedent,  the  receiving,  and  having 
charged  the  defendants  with  so  "receiving,"  &c.  it  concluded  by  stating,  "and  which 
.said  quantity,  &c.  Mas  afterwards  found,"  &c.  obviously  applying  to  the  grains  of 
paradise  so  received,  i.e.  before  the  statute.  There  could  be  no  splitting  the  counts 
so  as  to  take  advantage  of  any  such  alternative,  as  it  had  been  contended  the  laying 
of  the  charge  afforded.  The  act  itself  says  nothing  of  a  retainer  of  what  has  been 
previon.sly  received ;  and  therefore,  according  to  the  constitutional  and  legal  rules 
of  construing  penal  statutes,  it  cannot  be  extended  to  this  case.  The  words  of  the 
act  are,  "  who  shall  receive  and  take  into  " — not  and  "  have  in — possession  "  (obviously 
applying  to  an  original  taking,)  whereas  there  is  no  proof  in  this  case  of  either  the  one 
or  the  other. 

[Graham,  Baron,  suggested,  that  a  possession  in  one  county  of  goods  stolen  in 
another,  was  a  felonious  taking  in  the  former.] 

But  this  (they  repeated)  was  a  case  of  construction  of  the  express  words  of  a  penal 
statute,  [208]  which  operated  in  restriction  of  trade,  making  an  act  pi-cviously  innocent 
in  all  respects,  an  offence  against  a  revenue  law.  As  to  the  8  iV  9  William  and 
Mary,  they  submitted  that  the  object  of  that  statute  rendered  it  quite  distinguishable 
from  the  present.  That  was  an  act,  giving  the  subject  a  benefit,  and  therefore  to 
be  construed  liberally,  so  as  to  extend,  rather  than  restrain  its  effect.  On  that  point 
also  they  submitted  that  this  rule  should  be  made  absolute. 

Then,  applj'ing  themselves  to  the  question  of  the  defendants  being  concluded  by 
the  effect  of  the  record  of  condemnation,  they  denied  that  that  was  the  effect  of  it  in 
law  ;  for  such  a  proceeding,  they  submitted,  was  alio  intuitu.  Besides,  the  subject- 
matter  might  be  of  so  triffing  importance,  as  not  to  be  worth  contest ;  and  if  that 
could  be  shewn  to  be  the  fact,  on  what  principle,  they  demanded,  was  a  record  of  the 
condemnation  of  the  article  condemned,  to  be  considered  as  conclusi\e  and  unanswer- 
able evidence  of  the  act  incurring  the  forfeiture.  In  practice,  the  record  of  condemna- 
tion does  not  state  the  cause  of  forfeiture,  and  the  condemnation  itself  may  have  been 
the  result  of  other  conduct,  than  that  with  which  the  defendants  are  charged  by  this 
information.  They  admitted  that  the  record  of  condemnation  was  conclusive,  as  to 
the  fact  of  condemnation,  so  as  to  obviate  any  question  as  to  the  goods  having  been 
forfeited,  and  having  been  legally  seized,  or  as  to  the  right  of  the  Crown  to  the 
property  seized  ;  but,  beyond  that,  they  contended  that  it  [209]  was  not  conclusive, 
and  particularly  that  it  coidd  not  be  considered  evidence  of  any  act  which  amounted 
to  an  offence,  or  subjected  the  owner  to  penalties  in  an  information  on  another  statute, 
making  the  act  of  forfeiture  also  highly  penal ;  and  that  it  would  be  hard  in  itself, 
and  mischievous  in  its  efi'ects,  if  it  were  so  held.  In  Geijer  v.  A(iuUar  (they  observed), 
that  all  that  Lord  Kenyon  had  said  was,  that  where  there  has  been  a  proceeding  in 
the  Exchequer,  and  a  judgment  in  rem,  as  long  as  the  judgment  remains  in  force  it 
is  obligatory  on  the  parties,  who  have  civil  rights  depending  on  the  same  question. 
In  Scott  V.  Shearman  also,  the  (juestion  arose  on  a  civil  suit,  and  even  there  Mr. 
J.  Blackstone  at  fii'st  entertained  great  doubt ;  but,  as  far  as  that  case  goes,  the  point 
might  be  admitted,  without  prejudice  to  the  present  question,  where  the  proceeding 
is  not  of  a  civil  nature,  but  charges  an  act  made  an  offence  under  a  penal  statute. 
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They  also  submittctl,  that  the  record  of  conclemiiatioii  could  not  be  received  as  evidence 
ill  this  c;use,  for  another  reason,  because  that  condemnation  had  been  founded  on  a 
ditterent  statute,  (the  42  (leo.  III.  c.  38),  and  which  is  not  contined  to  brewers; 
wherea.s  this  proceeding  was  instituted  on  an  entirely  different  statute,  the  51  Geo.  III. 
c.  87,  and  which  lelated  to  a  totiilly  diffeicnt  oft'ence. 

On  the  whole,  therefore,  they  submitted  that  the  rule  should  be  made  absolute. 

The  Attorney  General,  in  reply,  contended,  that  the  original  act  of  taking  was  not 
the  sub-[210]-stanee  of  the  otl'ence  ;  the  oH'ence  was,  in  ett'ect,  the  illegal  possession, 
and  the  time  of  acquiring  such  possession  was  not  a  necessary  ingredient  in  that 
oH'eiice,  otherwise  the  act  might  be  easily  evaded  :  as  if  a  man,  who  is  not  at  the  time 
a  brewer,  gets  pos.session  of  the  prohibited  article  to-day,  as  he  lawfully  may,  and 
afterwards  he  chooses  to  become  a  brewer,  according  to  the  construction  now  contended 
for,  he  would  not  be  amcnal)le  to  this  wholesome  law.  There  is  a  clause  in  the  act, 
limiting  the  brewei's  lialiility  to  be  sued  for  the  penalties  to  three  years;  now  it  may 
be  po.ssible,  that  although  the  article  may  have  been  received  by  the  brewer  illegally 
originally,  yet  if  it  be  not  found  in  his  possession  till  after  the  three  years,  he  may 
safely  keep  it  for  any  time.  In  both  those  cases  he  might  violate  the  law  with 
impunity,  unless,  taking  the  whole  of  this  count  together,  the  pioof  of  the  allegation 
would  liriiig  him  within  the  statute.  It  is,  in  short,  on  the  meaning  and  object  of  the 
act,  that  this  whole  ipiestion  should  turn. 

On  the  other  point,  arising  from  the  fact  of  the  union  of  the  two  trades  in  the 
per.son  of  the  defendant,  he  submitted  that  it  was  of  the  highest  importance  that  that 
should  be  well  uuflerstood  ;  and  contended,  that  all  that  was  to  be  eni|uired  of  in  such 
cases,  was  merely  whether  the  defendant  was  of  the  trade  enjoined  from  using  the 
prohibited  article;  and  if  he  were,  his  being  of  another  trade  not  so  enjoinetl,  was 
beside  the  question  :  otherwise  another  and  much  wider  door  for  evading  this,  and 
all  other  such  sfcitutes,  was  open  at  [211]  once,  even  to  the  consequence  of  rendering 
them  altogether  nugatory. 

As  to  the  question  of  the  conclusive  testimony  furnished  by  the  recoid  of  condemna- 
tion, he  admitted  that  that  record  did  not  state  that  the  defendants  were  brewers  : 
but  sul>niitted,  tliat  its  shewing  that  the  articles  had  been  forfeited  and  condemned, 
sutticiently  squared  with  the  provisions  of  this  statute,  and  the  averments  of  the  present 
information  ;  to  which,  if  the  defendant's  being  a  distiller  were  a  sullicient  defence,  it 
would  have  also  been  an  answer  to  the  seizure,  proving,  conclusix'cly,  a  convei'sion  of 
the  article  from  their  premises  and  business,  as  rectihers,  to  be  u.sed  in  their  trade  of 
bi'ewers  :  and  that  as  it  could  not  have  l)een  .subject  to  seizure  for  any  other  oU'enee, 
the  record  was  positive,  and  could  not  be  controvei'ted. 

[Wood,  Baron,  observed,  that  this  condemnation  proceeded  on  the  42d  of  the 
King  :  his  Lordship  read  the  words  of  the  record,  and  of  the  act,  to  shew  that  the 
proceeding  was  founded  on  that  statute  ;  and  expressed  himself  desirous  that  he  might 
be  understood  a.s  giving  his  opinion,  that  no  immaterial  allegation,  contained  in  such 
a  record — such  as  the  names  of  the  parties  in  whose  possession  the  goods  were  found, 
which  had,  in  this  case,  been  introduced  under  a  scilicet ;  and  which  loose  allegations, 
his  Lordship  observed,  should  not  be  introduced  into  a  record  of  condcnin.it  imi, — ought 
to  be  admitted  in  evidence  on  its  authority.  | 

[212]  ll  was  then  submitted,  that  tin;  present  was  not  a  criminal,  l)ut  a  civil  pro- 
ceeding, like  llu^  usual  action  by  a  common  informer  for  penalties  ;  that  the  |)rocoeding 
by  information  was  the  onl}'  mode  in  which  the  Crown  could  sue  the  subject  on  statutes 
of  this  description  ;  and  that,  therefore,  no  argument  could  be  founded,  as  had  been 
attempted,  oti  any  such  sui)posed  distinction. 

For  these  reasons,  he  contended,  the  rule  ought  to  be  discharged. 

Cur.  adv.  vult. 

Before  the  Court  proceeded  to  give  judgment.  Sir  William  Owen  took  an  oppor- 
ttniitj'  of  mentiotn'ng,  as  an  authority  in  favour  of  the  defendants,  Cole^msc  (2  East's 
P.  C.  707),  who  was  indicted  for  "receiving  and  having"  in  his  possession  naval  stores. 
The  'fiuy  found  him  guilty,  but  said  that  they  did  not  lind  that  he  received  the  stores 
after  the  2Sth  day  of  .July  1800,  l)ut  only  that  he  had  them  in  his  possession  after 
that  day.  .Judgment  w;is  res[)ited,  to  take  the  o[)inion  of  the  .Lidges;  when  there 
being  a  diti'erence  of  opinion  between  them,  as  to  whether  the  statute  ought  not  to  be 
construed  in  the  disjunctive,  tin;  ])risonor  was  in  consecpience  ultimately  recomniondod 
to  mercy. 

E.\.  Div.  II.— 1'.)* 
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22d  December. — iiiciiAKD.s,  Chief  Baron,  now  delivered  the  judgment  of  the  Court 
(Mr.  Baron  Garrow  abstaining  from  giving  any  opinion,  having  been  [213]  Attorney 
Ceneial  at  the  time  when  the  information  wa.s  iiled). 

[After  stating  the  pleadings, — the  object  of  the  information  (which,  his  Lordship 
considered  as  involving  a  question  of  great  importance  to  all  common  brewers,  and 
particulaily  to  those  who  united  with  that  trade  the  business  of  a  distiller), — and  the 
facts.]  The  act — 51  Geo.  III. — (continued  his  Lordship)  is  directed  simply  against 
brewers  having  this  article  in  their  possession.  At  the  same  it  is  clear,  that  rectifiers 
of  spirits  may  lawfully  possess  the  ingredient,  (26  Geo.  IIL)  c.  73.  One  objection 
made  for  the  defendant  was,  that  being  a  rectifier  as  well  as  brewer,  he  was  entitled 
to  have  these  grains  of  paradise  in  his  possession,  as  a  rectifier,  without  rendering 
himself  liable  to  the  jjenalties  of  the  act,  for  possessing  them  in  his  character  of  brewer. 
On  that  part  of  the  case  there  is  no  doubt  in  the  Tiiinds  of  the  Court.  We  are  clearly 
of  opinion,  that  he  would  be  equally  liable  to  the  penalties  laid  in  the  information,  to 
have  been  incurred  by  him  for  that  oft'ence,  for  the  act  makes  no  exception  in  favour 
of  breweis  who  are  also,  at  the  same  time,  rectifiers,  and  the  defendant  is  not  the  less 
a  brewer,  because  he  happens  also  to  be  a  distiller.  The  statute  is  general,  and  applies 
to  all  brewers,  under  any  circumstances.  The  consequence  must  certainly  be,  that 
the  two  trades  cannot  be  carried  on  together :  and  if  that  was  one  of  the  objects  of 
the  statute,  it  might  perhaps  have  been  more  candid  to  have  declared  it,  which  would 
have  obviated  all  doubt ;  but  be  that  as  it  [214]  may,  the  ettect  is  obvious.  So  far, 
therefore,  we  have  had  no  difficulty. 

Another  question  was  made,  on  the  record  of  condemnation  of  the  article  itself 
having  been  given  in  evidence,  on  the  trial,  by  the  Attorney  General,  as  conclusive  of 
the  facts  recorded  in  that  document.  A\'ithout  entering  into  any  opinion  as  to  what 
would  be  the  efl'ect  of  such  a  piece  of  evidence,  where  it  might  be  offered  in  a  proper 
case,  it  is  sufficient  for  the  present  to  say,  that  we  are  of  opinion  that  that  record 
does  not  apply  in  this  instance,  because  it  was  founded  upon  another  statute,  and  did 
not  proceed  on  the  ground  of  any  of  the  offences  created  by  this  act  of  parliament, 
aud  therefore  it  is  altogether  out  of  the  present  question. 

We  must  therefore  take  it,  that  on  the  trial  of  this  information  the  cask  containing 
the  drug,  was  proved  in  the  common  way  to  have  been  found  in  the  possession  of  the 
defendant ;  and  it  was  contended,  in  the  argument  for  the  Crown,  that  that  was 
sufficient  evidence  to  satisfy  me,  and  the  Jurj',  of  the  fact  of  a  receiving  and  taking 
into  possession,  within  the  meaning  of  the  act  of  parliament.  Possession  is,  undoul)tedly, 
prima  facie  evidence  of  a  receipt  and  taking.  So  far,  therefore,  the  case  was  made 
out ;  but  then  the  defendant,  in  answer  to  that,  pi'oved,  satisfactorily,  that  he  had 
received  the  cask  into  his  possession  a  very  con.siderable  time  before  the  act  of  parlia- 
ment had  passed.  In  fact,  it  had  been  left  on  the  premises  by  the  defendant's  [215] 
predecessor  in  the  business,  where  it  had  remained  openly,  ever  since,  unused. — (Here 
his  Lordship  adverted  to  the  evidence  of  those  facts.)  There  was,  therefore,  no  fraud 
imputed,  and  the  original  posses.sion  was  an  innocent  one.  Then  the  question  is, 
whether  that  being  proved,  there  was  before  the  Court,  on  the  whole  case,  evidence 
to  shew,  that  the  defendant  had  received  and  taken  these  grains  of  paradise  into  his 
possession  after  the  act  had  passed,  so  as  to  bring  him  within  the  penal  clause.  In 
common  parlance,  every  reception  imports  a  delivery  ;  and,  if  so,  the  defendant  can- 
not be  brought  within  the  meaning  of  this  law,  as  having  received  the  article  into  his 
passession,  unless  a  delivery  could  also  be  proved  after  the  passing  of  the  act.  Here, 
on  the  contrary,  it  was  originally  delivered  to  his  predecessor,  and  not  to  him  ;  aud 
we  are  then  called  on  to  say,  whether  his  possession,  after  the  act  passed,  is  not  a 
receipt  of  the  thing  after  the  act.  It  certainly  seems  to  me  to  be  impossible,  so  to 
separate  the  acts  of  receipt  and  delivery,  or  to  admit  the  idea  of  a  receipt,  as  uncon- 
nected with  that  of  a  delivery.  The  root  of  the  word  is  recipio,  which  has  an  active 
signification.  It  is  most  probable  too,  that  in  framing  the  statute  the  legislature  had 
in  contemplation  the  primary  act  of  receiving,  at  the  time  of  delivery.  Certainly  the 
thing  which  was  delivered  to  a  man  yesterday,  cannot  be  said  to  be  received  into 
possession  by  him  to-day.  Sir  William  Owen,  who  argued  this  point  with  great  ability, 
has  also  furnished  us  with  an  authority  {Colea  awe)  from  East's  Crown  Law,  which  is 
in  point.  [216]  Then  this  is  a  penal  statute,  and  must  be  construed  strictly.  Therefore 
as  the  word  "  received "  cannot  import  any  thing  but  a  receiving,  at  the  time  of 
delivery ;  and  as  this  article  was  received  in  that  sense  of  the  word  before  the  passing 
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of  tlii.s  act,  the  detendant  euiiiiot  be  consideied  as  liable  tu  the  poiuilty  imposed  liy  it 
on  the  ott'ence  with  which  lie  is  charged,  because  the  act  took  place  before  the  passing 
of  the  law.  The  receiving  the  article,  therefore,  being  a  positive  act,  the  mere  posses- 
sion of  it  cannot  be  considered  as  a  new  act  of  receiving  committed  by  the  defendant, 
amounting  to  the  oti'ence  ehai'ged  against  this  statute. 

The  I'ule  must  therefore  be  made  absolute,  as  to  the  tirst  part. 

[Garrow,  Baron,  after  the  judgment  had  been  pronounced,  expressed  his  entire 
concurrence  in  the  result,  and  the  reasons  given  by  the  Lord  Chief  Baron.] 

Per  Curiam.     Kule  absolute  :  as  to  the  Verdict  being  entered  for  the  Defendant. 

[217]  Tkk  King  c.  Cappek  and  Others.  Ik  the  MArrEK  ok  Buwi.ek, 
Attainted  of  Felony.  Demurrer. — -JSd  December  1817. — Construction  of 
royal  grants. — Giant  of  a  liberty  in  a  ceitain  manor  to  A.  who  grants  the  manor, 
with,  &c.  to  the  crown.  The  crown  grants  the  manor  again  to  B.  with  all,  &c. 
liberties,  &c.  in,  &c.  in  as  full  and  ample  manner  as  A.  had  it — such  re-grant  pas.ses 
nothing,  but  what  is  expressly  mentioned  in  words,  as  the  subject-matter  of  such 
grant,  notwithstanding  the  words  of  reference  to  the  former  grant,  which  do  not 
extend  the  operation  of  the  later  beyond  the  precise  terms  of  the  patent. — A  grant 
of  a  liberty  in  a  manor  of  goods  and  chattels  of  tenants  in  such  manor,  attainted  of 
felony,  is  confined  to  the  goods,  &c.  of  felons  being  locally  situate  within  the 
manor,  and  does  not  pass  goods,  &c.  lying  out  of  it.  Semble,  that  if  the  words 
were  "  in,  of,  or  upon,"'  it  could  not  be  .so  extended. — If  the  words  "  Ex  certa 
scientia,  speciali  gratia,  et  mero  motu,"  reduce  a  royal' grant  to  the  rules  of  con- 
struction to  which  the  grants  of  private  persons  are  subject,  doubted. — Stock,  and 
money  in  the  funds,  are  not  goods  and  chattels,  and  do  not  pass  by  a  grant  of 
bona  et  catalla  feloiium — Stock  has  no  locality,  except  for  purposes  of  probate 
and  administration. — Stock  is  a  chose  in  action. 

[See  Colmial  Bank  v.  U'hinney,  1885-86,  .'iO  Ch.  D.  2S;! ;  11  Apj).  Cas.  426.] 

The  several  inii)ortaiit  (|uestions  which  arose  on  this  demurrer,  were  founded  on 
certain  facts,  which  are  fully  detailed  in  the  pi'oceediiigs  on  the  record — the  coiistrui:- 
tion  of  two  royal  grants — and  the  [jleadings  :  the  substance  and  material  parts  of 
which  are  given  in  a  note  to  the  corresponding  part  of  the  case. 

[It  has  become  necessary  to  set  these  out  more  fully  th;in  usual,  in  con-sequeiice  of 
the  Lord  Chief  Baron  having  gone  most  minutely  into  the  terms  and  tenor  of  the 
grants,  and  the  pleadings  (which  will,  Ijesides,  l)e  found  to  be  very  special,  and  of 
considerable  novelty),  in  the  course  of  the  industrious  and  elalwrate  judgment  pro- 
nounced by  his  Lordship  in  delivering  the  opinion  of  the  Court  on  this  case,  which 
seems  to  have  principally  proceeded  on  a  diligent  attention  to  the  language  and  object 
of  the  letters  patent,  aided  by  the  averments  introduced  in  the  pleadings.] 

[218]  An  ini|uisition  haii  been  issued,  on  a  commission  to  eiicjuire  of  wlial  lands, 
»V;c.  Thomas  Howler  (a  felon)  was  seised,  &c.  at  the  time  when,  iVc. 

The  defendants,  who  claimeil  the  goods  and  chattels  of  felons  convict  and  attainteil 
within  the  manor  of  Harrow,  pleaded  to  the  incjuisition  their  title  to  the  beneticial 
interest  in  the  manor-  and  its  appendant  franchises, — to  which  the  .'Vttorney  General 
re]ilied.  The  defendant  demurred  to  the  rei)lication.  Joinder  by  the  Attorney 
General.     (See  the  pleadings,  p.  2.'}7-8-!)-10.) 

By  the  commission,  which  was  issued  26th  of  .laiiuaiy,  ."i.i  Geo.  111.  addressed  to 
ceitain  commis.sioners  therein  named, —  reciting,  that  at  the  General  C^liiartei'  Sessions 
of  the  I'eac^e  foi-  the  county  of  Middlesex,  held  on  the  29th  of  June,  52  Geo.  III.  it 
was  presented,  that  Thomas  Bowler,  late  of  the  parish  of  Harrow  (Middlesex),  veoraan, 
on  the  30th  May,  in  the  same  year,  with,  iVc.  itc.  did  shoot  at  one  \\'illiam  Burroughs, 
iVe.  iV;c.  ;  that  on  the  ist  July  (following),  at  the  gaol  ileliveiy  of  Xewgate,  holden, 
&V.  the  said  Thomas  Bowler  was  charged  with  and  convicted  of  the  Paid  felony  in  the 
said  inilietment  spccilied,  and  adjudged  to  be  hanged  ;  by  reason  whereof  all  his  lands, 
iVc.  escheated,  and  all  his  goods,  chattels,  del)ts,  credits,  specialities,  and  sums  of  money, 
which  he  or  any  ]ieison  had  for  his  use,  at  the  time  of  his  conviction  anil  attainder, 
became  forfeited  to  the  Crown  ;  the  said  commissioners,  or  any  three  or  more  of  them, 
were  therefore  em])owered  to  eii  [219]  i|uire  of  what  lordshiijs,  manors,  lands,  tenements, 
and  hereditaments,  :uid  of  what  annual  \alui',  and  what  estates  therein,  the  said  Thomas 
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Bowler,  or  any  othei'  oc  others  \v;is  or  were  seised  to  his  use,  on  the  said  oOth  of  May, 
(the  day  on  which  (he  said  felonies  were  commuted,)  or  ever  afterwai'ds,  &c.,  &c. ;  and 
who  hatli  since  taken  the  mesne  profits,  &c.  and  in  whose  possession,  &c.  the  same 
then  were  ;  and  of  what  hrd  or  lord.'',  and  hi/  ivhat  service  or  services,  and  hy  what  tenure  or 
ttniircs  the  same  were  holden  ;  and  whether  the  same,  or  any  and  which  of  them,  had 
escheated  and  devolved,  and  come  to  his  Majesty  ;  and  also  what  and  what  sort  of 
leases,  or  grants  of  lands,  tenements,  or  hereditaments,  and  what  and  ivhat  sort  of 
annuities  or  annual  reiils,  and  n'hiit  and  what  sort  of  ijoods  and  chattels,  and  of  what  value, 
and  ^rhat  and  what  sort  of  debts,  credits,  specialities,  and  sums  of  money,  the  said  Th.omas 
Bowler,  or  any  other  or  others  for  his  use,  had  on  the  aforesaid  1st  of  July,  in  the 
52d  year  of  his  Majesty's  reign  aforesaid,  on  which  da}-  the  said  Thomas  Bowler  was 
convicted  and  attainted  as  aforesaid,  or  at  any  time  since  ;  and  of  all  other  articles, 
matters,  and  circumstances,  concerning  the  pi-emises  aforesaid,  or  any  of  them  what- 
soever ;  and  the  said  lordships,  &c.,  &c.  so  as  aforesaid,  to  be  found  to  enter  upon,  and 
seize  into  his  Majesty's  hands. 

On  that  commission  an  inquisition  was  taken,  13th  Feliruary  following,  whereby  it 
was  found  that  Bowler  was,  on  the  30th  May  (the  day  on  [220]  which  he  committed 
the  said  felonies),  seized  to  him  and  liis  heirs,  in  fee  simple,  of  certain  freehold 
messuages  and  premises  in  the  parish  of  Hariow,  and  of  certain  other  premises,  mort- 
gaged in  fee,  all  of  which  were  holden  by  him  of  his  Majesty  in  free  and  common 
socage,  in  right  of  his  royal  crown,  but  not  subject  to  any  services  or  rent  in  respect 
thereof  except  fealty,  and  had  devolved  to  his  Majesty  as  an  escheat,  in  right  of  his 
prerogative  royal. 

And  it  was  also  found  that  he  (Bowler)  was  on  the  1st  day  of  July,  and  at  the 
time  when  he  was  convicted,  and  recei\-ed  judgment,  &c.  possessed  of  certain  leasehold 
property,  and  residues  of  terms  of  years  therein,  of  considerable  value,  partly  situate  in  the 
parish  and  manor  of  Harroiv,  and  partly  elsewhere. 

And  it  was  found  that  he  was  also  possessed  of  and  entitled  unto  the  sum  of 
i500\.  cajntal  or  joint  stock  3  per  cent.  Consolidated  .-/?wi?(i7/ti,  transferable  at  the  Bank 
of  England;  and  also  of  and  in  the  sum  of  20001.  capital  or  joint' stock  i  percent. 
Annuities,  transferable  at  the  Bank  of  England  ;  which  said  sums  of  4500/.  3  per  cent. 
Consolidated  Annuities,  and  20001.  -1  per  cent.  Consolidated  Annuities,  were  then 
standing  in  the  name  of  the  Accountant  General  of  the  High  Court  of  Chancery,  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  on  the  credit  of  a 
matter,  entitled  "  Thomas  Bowler,  a  lunatic  ;  "  and  that  the  said  Accountant  General 
[221]  had  also  received  the  sum  of  1571.  dividends  thereon;  and  that  he  was,  on  the 
said  first  day  of  July  last,  possessed,  as  of  his  own  proper  goods  and  chattels,  of  and 
in  the  several  goods  and  chattels  mentioned  in  the  schedule  thereunto  annexed, 
which  they  found  to  be  of  the  value  of  11591.  18s.  then  mostly  in  the  possession  of 
Eliz.  Heydon,  of  Appertou,  and  that  there  were  certain  debts  due  to  him. 

All  which  said  tenements  the  jury  found  to  have  become  escheated  ;  and  all 
which  said  residues  of  terras  of  years,  annuities,  goods,  chattels,  and  sums  of  money, 
of  which  the  said  Thomas  Bowler  was  so  possessed,  the  jurors  found  to  have  become 
forfeited  to  his  Majesty  ;  and  all  which  the  said  commissioners  I'eturned,  that  they 
had,  in  obedience,  &c.  seized  into  the  hands  of  his  Majest}^ 

On  the  5th  of  May  (East  Term,  53  Geo.  III.),  the  defendants  entered  their  claim 
(the  legal  estate  being  in  them  *),  and  pleaded  as  follows : — 

"  And  now,  nevertheless,  to  wit,  on  the  5th  day  of  May,  in  this  same  term,  come 
here  Francis  Capper,  and  Elizabeth  his  wife,  and  James  Pierson,  by  Hutton  Wood, 
their  clerk  in  court,  and  claim  all  the  aforesaid  residues  of  terms  of  years,  annuities,  goods 
and  chattels,  and  sums  of  money,  of  the  aforesaid  Thomas  Bowlei',  late  convicted  and 
attainted  of  felony  by  the  said  commissioners,  &c.  into  the  hands  of  his  said  Majesty, 
taken  and  seized  as  aforesaid,  being  goods  and  chat-[222]-tels,  and  property  of  felons 
convicted  and  attainted,  belonging  and  appertaining  to  them  the  said  (claimants)  defen- 
dants, (and  having  craved  oyer  of  the  premises,  which,  >tc.  and  day  having  been  given, 
from  time  to  time,  till  fifteen  days  from  the  day  of  Easter,  54  Geo.  III.) :  at  that  day 
they  appeared,  and  complained  that  they  were  grieviously  ve.ved  and  discjuieted  under 
colour  of  the  premises ;  and  that  the  aforesaid  residues  of  terms  of  years,  &c.,  &:c  of 
the  said  Bowler,  late  convicted,  &c.  were  taken  and  seized  by  the  said  commissioners 

*  Lord  Northwick  was  lord  of  the  manor. 
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into  tliu  luiiuls  of  his  .said  Majesty,  liy  colour  of  the  aforesaid  commission  :  and  that 
the  less  jiKstly,  and  that  they,  the  said  defendants,  were  withheld  from  the  possession 
thereof  by  the  aforesaid  commissioners,  and  that  also  the  less  justly  ;  and  thereupon 
the  said  defendants,  for  plea  and  title  to  the  aforesaid  residues  of  terms  of  years, 
annuities,  goods  and  chattels,  and  sums  of  money,  in  the  aforesaid  inquisition,  and  the 
.schedule  thereunto  ainiexed  contained,  .said  that  there  was  a  certain  record  had  and 
)ioted  before  the  Barons  of  this  Exchequer,  at  Westminster,  in  the  memoranda  of 
the  same  Exchequer  (to  wit),  amongst  the  records  of  the  term  of  St.  Hilary,  in  the 
17th  and  18th  years  of  the  reign  of  his  late  Majesty  King  Charles  II.  upon  the 
roll  on  the  Treasurer's  Kemembrancei-'s  side,  in  these  words,  &c.  itc.* 
(setting  it  out). 

*  Extracts  from  the  Eecord. 
Middlesex. — The  claim  of  Jo.seph  Heme,  Esq.  Thomas  Davis,  E.sq.  and  Edward 
Palmci',  Esq.  and  Alice  his  wife,  proprietaries  of  the  manor  of  Hariow,  otherwise 
Sudbury,  otherwise  Harrow  upon  the  Hill,  to  hold  to  them,  and  the  heirs  and  assigns 
of  the  said  Edward  Palmer,  and  Alice  his  wife,  &c.  &c.  (enumerating  the  various 
subject-matters  of  the  grant,  in  the  words  of  the  letters  patent);  all  and  singulai' 
which  liberties,  &c.  they,  by  their  attorney,  claimed  to  belong  to  them,  and  the  heirs 
and  assigns  of  the  said  Edward  Palmer,  and  Alice  his  wife:  because  they  .said,  that 
in  the  first  year  of  the  late  King  Edward  the  4th,  the  then  Archbishop  of  Canterljury 
was  seised  in  his  demesne  as  of  fee,  in  right  of  his  archbishopric  of  and  in  the  afore- 
said manor,  &c..  with,  &c.  ;  and  being  so  thereof  seised,  the  .same  Edward,  &e.  by  his 
letters  patent,  &c.  bearing  date  at  Westminster,  the  15th  day  of  April,  in  the  second 
year  of  his  reign,  after  reciting  various  former  grants  of  his  progenitors  and  successors, 
and  contirmations,  and  extensions  thereof,  all  of  which  he  himself  confirmed.  And 
reciting,  that  the  said  Edward  the  4th  being  moreover  willing  to  shew  to  the  said 
archbishop  more  abundant  grace  in  that  behalf,  itc.  itc.  did  grant  and  confirm,  and 
l)y  the  same  letters  patent  did,  for  him  ami  his  heirs,  as  much  as  in  him  laid,  declare, 
grant  and  confirm,  that  the  aforesaid  then  archbishop,  and  his  successors,  and  all  theii- 
men  and  tenants,  as  well  entii'e  tenants  as  not  entire  tenants,  residents  and  nuii- 
residcnts,  and  all  other  redaids  in,  of,  or  upon  the  lands,  lordships,  possessions  and 
fees  of  the  aforesaid  then  archbishop,  and  his  successors,  although  they  should  lie 
tenants  of  the  same  king  or  his  heirs,  oi'  of  any  other  persons  whomsoever,  .should 
be,  quit  tliroughout  his  whole  kingdom  of  Kngland,  of  all  toll  in  every  market,  and 
in  all  fairs,  and  in  all  ])assages  of  bridges,  rivers,  ways,  and  the  sea,  throughout  his 
whole  kingdom  of  JMiglaud,  and  all  tlu;  lands  of  the  same  king,  wherein  he  might 
give  them  lilicity  ;  and  that  all  the  goods,  ch.attels,  and  merchandizes  of  the  afoi'csaid 
archbislHi|i,  and  his  successors,  and  of  all  their  men  and  tenants,  as  well,  &c.  in,  of, 
or  vpoii  thi'  lands,  lorilships,  possessions,  and  fees  aforesaid,  although  they  should  be 
tenants  of  the  same  king,  or  his  heirs,  oi'  of  any  other  persons  whonisoevci-,  should 
likewise,  throughout  the  whole  kingdom  of  England,  be  quit  of  all  mannci'  of  pannage, 
passage,  lastage,  stallage,  cari'iage,  pessage,  terT-age,  ti-evjige,  ])ontage,  chcminage, 
anchoiage  and  wharfage,  and  of  suits  to  be  made  to  shires  and  hundreds,  and  lasts  of 
hundreds,  to  the  .same  king  and  his  heirs  belonging  ;  and  also  that  they  should  hare 
the  floods  and  chattels  of  such  tenants,  resiants  and  wm-residenis,  and  of  other  resianls  whom- 
soever, felons  ronricti-d,  attainted  or  outlavcd,  w  of  am/  others  whomsoever,  condemned  to  die, 
as  well  at  the  suit  of  the  hing,  as  at  the  suit  of  tlie  kini/  and  others,  or  at  the  suit  of  ani/  others 
whoaisocrer  ;  and  also  the  goods  and  chattels  of  such  tenants,  residents  and  non-residents, 
and  of  othei'  rcsiants  whomsoever,  convicted  and  attainted,  or  outlawed  /(//a?)// W)(/'7/i/'/.<, 
trespasses,  dehls,  acroiiiits,  or  am/  other  oji'enr.es  whatsoever,  or  for  any  other  occasion  or  cause 
whatsoever,  as  well  at  the  suit  of  the  king,  or  his  heirs,  as  at  the  suit  of  the  king  and 
others,  or  at  the  suit  of  a  ])arty  ;  and  all  the  goods  and  chattels  forfeited  of  all  the  men 
and  tenants  of  the  aforesaid  archbisho]),  and  his  successors,  as  well  entire  tenants, 
residents  and  non-i'esidents,  and  other  resiants  whomsoever,  in,  of,  or  upon  the  lands, 
lordships,  jiossessions,  and  fees  of  the  ajoresaid  archldshop,  and  hin  siwcessors,  although  thoy 
should  be  tenants  of  the  lord  the  king,  or  his  heirs,  or  of  any  other  jjersons  whomso- 
ever, and  of  any  felons  of  themselves  whomsoever,  and  of  all  other  felons,  fugitives, 
or  outlaws,  so  that  if  eithci-  of  their  men  and  tenants,  as  well  entire  tenants  as  not 
entire  tenants,  nisidcnts  and  non-residents,  and  other  lesiants  whomsocvei',  in,  of,  or 
upon  the  Lands,  loi'dships,  possessions  and  fees  (jf  the  afores.iid  archbishop,  and  his 
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[223]  And  the  said  defeiidiuits  further  said,  that  the  estate,  title,  interest,  chiini, 
and  demand  of  the  [224]  said  Joseph  Heme,  Thomas  Davies,  Edward  Palmer,  and 
Alice  his  wife,  of  and  in  the  manor,  [225]  fines,  issues,  amerciaments,  forfeitures, 
penalties,  liberties,  franchises,  pre-eminences,  profits,  com-[226]-modities,  and  heredit- 

snccessors,  for  any  felony  whatsoever,  ought  to  lose  his  life  or  member,  or  should  fly, 
and  would  not  abide  judgment,  or  should  be  outlawed,  or  should  commit  any  trespass, 
forfeiture,  or  thing  whatsoever,  whereby  he  ought  to  lose  his  chattels  and  lands  in  any 
court  whatsoever,  where  justice  ought  to  be  done  on  him,  whether  it  should  be  before 
the  king  himself,  or,  &c.  &c.  ;  and  also,  that  the  aforesaid  archbishop,  and  his  successors 
for  ever,  should  have  the  deodands,  treasure-trove,  wreck  of  the  sea,  and  all  the  goods 
and  chattels,  called  stolen  goods,  found  or  to  be  found  with  any  person  whomsoever, 
in,  of,  or  upon  the  lands,  Ior(hhip.%  possessions,  and  fees  aforesaid,  and  by  the  same  person, 
before  any  judge  whatsoever  avowed.  And  that  it  should  be  lawful  to  them,  their 
ministers  and  servants,  without  any  impediment  of  the  said  lord  the  king,  or  his  heirs, 
and  all  other  the  officers  and  ministers  aforesaid,  and  also  of  the  sheriffs,  escheators, 
coroners,  mayors,  bailiffs,  and  other  ministers  whomsoever  of  the  said  lord  the  king, 
and  his  heirs,  to  put  themselves  in  possession  of  the  cjoods  and  chattels  aforesaid  whatsoever, 
in  all  and  singular  the  cases  aforesaid,  and  other  cases  whatsoever,  when  the  officers, 
bailiffs,  or  ministers  of  the  said  lord  the  king,  or  his  heirs,  might  not,  or  ought  not  to 
seize  the  goods  and  chattels  aforesaid,  into  the  hands  of  the  .same  lord  the  king,  or 
into  the  hands  of  his  heirs,  if  they  should  belong,  or  might  belong,  to  the  said  king, 
01-  his  heirs :  and  the  .same  goods  and  chattels  to  the  use  and  profit  of  the  aforesaid 
archbishop,  and  his  successors,  to  receive  and  have  for  ever,  although  the  same  goods 
and  chattels  shall  have  been  fii'st  seized  by  the  same  king,  or  by  the  officers  and 
ministers  of  him,'  and  his  heirs,  on  the  occasions  aforesaid,  or  either  of  them  ;  and 
that  the  aforesaid  archbishop,  and  his  successors,  should  have,  for  ever,  the  returns 
of  the  writs  of  the  .said  lord  the  king,  and  of  the  precepts  whatsoever  of  the  same 
king,  and  his  heirs,  &c.  &c.  except  in  default  of  the  said  archbishop,  or  his  successors, 
or  their  ministers,  in  the  lands,  lordships,  possessions,  and  fees  above.said.  And  more- 
over, that  the  aforesaid  archbishop,  and  his  successors,  for  ever,  should  have  all  manner 
of  fines  for  trespasses,  oppressions,  extortions,  deceits,  conspiracies,  concealments, 
regratings,  forestallings,  maintenances,  ambidexters,  falsities,  and  other  misprisions 
and  occasions  whatsoever,  and  all  fines  for  licence  of  agreement,  and  all  amerciaments, 
ransoms,  Usties  forfeital,  and  all  fines  adjudged  and  to  be  adjudged :  and  all  forfeitures,  as 
well  by  writs  of  attaint,  or  writs  of  "decies  tantum,"  or  "premunire  facias,"  adjudged 
or  to  be  adjudged,  as  by  all  other  writs  and  mandates  whatsoever,  of  all  their  men  and 
tenants,  as  well  entire  tenants  as  not  entire  tenants,  residents  and  non-residents,  and 
other  resiants  whatsoever,  in,  of,  or  upon  the  lands,  lordships,  possessions  and  fees 
aforesaid,  as  well  before  the  said  lord  the  king,  and  his  heirs,  as  before,  il'c.  itc.  And 
also  the  escapes  of  felons  of  and  in  the  lands,  lordships,  possessions,  and  fees  afore- 
said, and  all  other  things  which  to  the  said  late  king,  or  his  heirs,  might  or  ought  to 
belong  *,  as  well  of  the  said  escapes  of  felons,  as  of  murderers  and  felons,  of  all  their 
men  and  tenants,  as  well  entire  tenants,  &c.  and  of  all  other  the  ministers  of  the  said 
late  king,  and  his  heirs  aforesaid  ;  and  also  all  manner  of  fines  and  ransoms  for  any 
cause  whatsoever  ai'ising,  and  the  amerciaments  whatsoever  which  then  passed,  or 
thereafter  should  pass,  in  demand  of  any  town  and  hundred,  in,  of,  or  upon  the  lands, 
lordships,  possessions,  and  fees  aforesaid,  although  they  should  be  tenants  of  the  said 
late  king,  or  his  heirs,  or  any  other  persons  whorasoe\er,  in  the  court  of  the  said  late 
king,  and  his  heirs,  &e.  &c.  :  where  the  aforesaid  men,  and  their  tenants,  as  well  entire 
tenants,  &c.  itc.  in,  of,  or  upon  the  lands,  lordships,  possessions,  and  fees  of  the  aforesaid 
archbishop,  and  his  successors,  although  they  should  be  tenants  of  the  said  king,  or 
his  heirs,  or  of  any  other  persons  whomsoever,  should  make  ransom,  or  happen  to  be 
amerced,  forfeit,  issues,  or  to  be  condemned  in  escapes  of  felons,  murders,  or  felonies  ; 
and  which  fines,  amerciaments,  ransoms,  issues,  escapes  of  felons,  murders,  and  felonies, 
ought  to  have  belonged  to  the  said  king,  or  his  heiis,  if  the  same  had  not  been  granted 
to  the  archbishop  aforesaid,  and  his  successors.  And  that  the  said  archbishop,  and 
his  successors,  should  have,  receive,  levy,  and  collect  by  them.selves,  and  their  ministers, 
in  form  aforesaid,  all  such  fines  and  ransoms,  issues  and  amerciaments,  and  all  the 


*  N.B. — As  to  the  money  in  the  funds. 
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iuiiciits  aforesaid,  liy  good  and  sufficient  conveyances  and  assurances  in  the  law, 
[227]  came  to  and  vested  in  them,  the  said  defendants,  in  right  of  the  said  Elizabeth 
anfl  Frances,  before  [228]  the  .''Oth  day  of  May,  in  the  fifty-second  year  of  his  said 
present  Majesty,  the  day  on  which  the  said  [229]  felonies  were  committed,  and  that 

forfeitures,  things  and  profits  aforesaid  whatsoever,  without  the  impeachment  of  the 
said  lord  the  king,  or  his  heirs,  or  his  or  their  ministers  whomsoever,  although  the 
same  men  and  their  tenants,  as  well  entire  tenants  as  not  entire  tenants,  residents  and 
non-residents,  and  all  other  resiants,  were  tenants  of  the  said  king,  or  his  heirs,  or  of 
any  other  persons  whomsoever  :  although  also  the  pledges  or  manucaptors  of  the  said 
men,  and  their  tenants,  as  well  entire  tenants,  &o.  or  either  of  them;  should  hold  of 
the  said  lord  the  king,  or  his  heirs,  or  of  any  other  person  or  persons  elsewhere,  or 
that  they,  oi-  either  of  them,  were  not  or  was  not  resident  or  non-resident,  in,  of,  or  upon 
the  lands,  lordships,  possessions,  and  fees  aforesaid. 

Moreover  the  same  king  gi'anted  for  him,  anfl  his  heii's,  that  the  aforesaid  arch- 
bishop, and  his  successors,  for  ever,  might  make  two  constables,  or  more,  at  his  or 
their  pleasure,  in  any  hundreds  whatsoever  of  the  same  archbishop,  and  his  successors, 
as  often  as  and  when  to  the  aforesaid  archliishop,  and  his  successors,  and  every  of 
them,  it  should  seem  necessary  and  fitting  ;  and  that  as  well  the  aforesaid  constables, 
so  mafle,  and  every  of  them,  should  have  power  to  execute  and  exercise  all  things, 
which  to  the  office  of  constable  in  the  aforesaiil  lands,  hnndi'eds,  and  in  the  aforesaid 
lordships,  possessions,  and  fees,  within  tiie  hundreds  aforesaid,  pertain  to  be  done,  as 
often  as  and  when  it  should  be  needful  and  necessary  :  so  that  no  coroner  of  the  said 
king,  or  constable  of  the  said  king,  should  enter  the  hundreds  aforesaid,  or  either  of 
them,  to  do  or  exercise  any  thing  there,  which  to  the  office  of  constable  belonged,  in 
an3'wisc  how.soever ;  and  if  any  such  constal)le  of  tlie  said  king,  or  his  heirs,  should 
enter  the  hundreds,  to  do  any  thing  which  to  the  office  of  the  hundreds  aforesaid 
belonged,  and  should  exercise  and  use  his  office  there,  that  every  thing  done  by  such 
constables,  or  cither  of  them,  in  that  behalf,  should  be  void,  and  held  for  nothing. 

And  further,  of  his  more  full  grace,  he  granted  for  him  and  his  heirs,  to  the  same 
archbi.shop  and  his  successors,  for  ever,  that  no  sheriil',  bailitl',  or  other  minister  of  the 
said  king,  or  his  heirs,  or  of  any  others  whomsoever,  should  attach  or  take  any  .such 
man  and  tenant,  as  well  entiie,  &c.  in,  of,  or  upon  the  lands,  lordships,  possessions, 
and  fees  aforesaid,  or  icilhoul,  although  they  should  be  tenants  of  the  said  late  king, 
or  his  heir.s,  or  of  any  other  persons  whom.soever,  by  writ,  precept,  or  anj'  other 
warrant  or  cause  whatsoever,  within  the  county  or  counties  where  they  should  be 
resident :  pi'ovided  that  execution  of  such  writs,  precepts,  or  other  warrants  whatso- 
ever, iiii(ild  dull/  he  mude  within  the  lands,  lordships,  possessions,  and  fees  aforesaid, 
by  the  same  archbishop  and  his  successoi's,  or'  their  ministei's,  altliough  such  sheriff', 
liaililf,  or  f)thcr  ministers,  should  find  any  such  men  their  tenants,  as  well  entire 
tenants  as  not  entire  tenants,  residents  .-inrl  non-residents,  and  other  resiants,  without 
the  lands,  lordshi])s,  possessions,  and  fees  aforesaid,  within  the  county  or  counties 
where  thc\'  were  so  resident,  and  it  iiad  been  commanded  to  the  same  archbishop,  and 
his  succe-ssoi's,  or  thcii'  ministers,  to  make  execution  thereof,  if  it  were  not  in  default 
of  the  same  archbishoj),  and  ins  successors,  oi'  their  ministeis.  And  that  the  aforesaid 
archbishop,  and  his  successors,  as  well  in  the  presence  of  the  s.iid  king  and  his  heirs, 
as  in  his  and  their  absence,  by  themselves  and  their  ministers,  in  all  the  lands,  lord- 
ships, possessions,  and  fees  aforesaid,  should  make  and  have  the  assay,  amendment, 
and  assize  of  bread,  wine,  and  beer,  .and  all  other  victuals  whatsoever,  anrl  of  measures 
and  weights,  and  other  tluTigs  which  to  the  olfice  of  clerk  of  the  market  of  the  hou.se- 
holil  of  the  said  king,  ami  his  heirs,  niiglif  belong,  with  the  pmiisliment  thereof,  and 
to  do  and  exercise  whatsoever  should  peitain  to  the  same,  as  often  as,  .and  when 
it  should  l)e  needful  .and  necessary,  as  fully  as  the  same  clerk  of  the  market  of  tlie 
houschijld  of  the  said  lord  the  king,  and  hi.n  heirs,  might  or  onglif  to  do,  in  the 
presence  of  the  said  late  king,  oi- his  heirs,  and  in  his  and  their  absence:  and  that 
they  should  have  the  amerciaments,  fines,  and  other  profits  tliei'cof,  arising  or  to  bo 
received  and  levied  by  them,  and  their  ministers,  without  the  impeachment  of  the  said 
king,  or  his  heirs,  or  of  the  ministers  whom.soever  of  him,  and  his  heirs,  so  that  the 
aforesaid  clerk  of  the  market  of  the  household  of  the  .said  king,  or  his  heirs,  should 
not  enter  the  lands,  loi'<lships,  possessions,  .and  fees  aforesaid,  to  do  or  exercise  any 
thing  there  which  to  his  office  might,  in  anywise  howsoever,  belong.     And  the  samr 
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it  appeius,  by  a  i-crtaiii  record  had  and  noted  before  the  Barons  of  [230]  this  Couit, 
in  the  common  business  of  this  Court,  amongst  the  records  of  Trinity  Term,  in  the 
fifty-[231]-fourth  year  of  the  reign  of  his  said  present  Majesty,  upon  the  roll  on  the 
Treasurer's   Remem-[232]-bran[;er's  side,   that   they,   the   said  Francis    Capper,  and 

king  granted  to  the  said  archhishop,  and  his  successors,  that  tliose  his  afm-esaid  letters  to  them 
thereof  generally  made,  should  be  of  the  same  f wee,  virtue,  and  effect,  as  if  all  other  the  things 
above  specified  hud  been  more  especialli/,  lawfully,  and  pariicnlarly  expressed  and  specified  in 
the  same  letters  ;  and  that  they  should  be  read,  understood,  adjudged,  and  determined  on  the 
part  of  the  sajne  archbishop,  and  his  successors,  against  the  said  king  and  his  heirs,  as 
better  it  might  he  known  and  nndirstuod  notwithstanding  any  omission,  defect,  negligence, 
repugnance,  and  contrai'iety  in  the  same,  or  any  act,  wdinance,  statute,  or  restriction 
to  the  cmdrary  passed :  oi'  although,  in  the  same  letters  patent,  no  express  mention 
was  made  of  the  true  yeaily  value  of  the  liberties,  franchises,  acquittances,  and 
immunities  therein  contained,  or  of  any  lands  and  tenements,  or  grants  of  liberties  or 
acquittances  to  the  said  archbishop,  and  his  successors,  or  to  any  of  his  predecessors, 
by  the  same  king,  or  any  of  his  progenitors,  theretofore  made  notwithstanding. 
Wherefore  the  same  king  willed  and  firmly  commanded  for  him,  and  his  heirs,  that 
the  aforesaid  archbishop,  and  his  successors,  archbishops  of  the  place  aforesaid,  for 
ever,  should  have  all  the  liberties,  franchises,  and  acquittances  aforesaid,  and  the  same 
and  ever}'  of  them  should  thei'eaftei'  fully  enjoy  and  use  as  aforesaid,  without  fine  or 
fee,  to  the  use  of  the  said  king,  therefore  in  anywise  howsoever  to  be  made  or  paid, 
as  by  the  aforesaid  letters  patent  exemplified,  &c.  moi'e  fully  appears  ;  and  by  virtue 
of  which  letters  patent  by  the  aforesaid  late  King  Edward  the  4th,  made  to  the  afore- 
said Thomas,  then  ai'chbishop  of  Canterbury  (the  same  aichbishop  then  being  seised 
of  the  aforesaid  manor  of  Harrow,  otherwise,  &c.  in  the  said  county  of  Middlesex,  and 
of  the  several  other  letters  patent  aforesaid,  the  same  aichbishop  was  also  seised  of  the 
aforesaid  liberties,  privileges,  franchises,  and  immunities,  of,  in,  and  upon  the  aforesaid 
manor  of  Harrow,  as  of  fee  and  right,  and  he  and  his  successors,  archbishops  of 
Canterbury,  had  held  and  enjoyed  all  aTid  singular  the  liberties,  privileges,  immunities, 
and  pi'e-eminences,  in  and  by  the  aforesaid  letters  patent  granted,  in  and  upon  the 
aforesaid  manor  of  Harrow,  from  the  time  of  making  of  the  aforesaid  letters  patent, 
to  and  until  the  1 2th  day  of  November,  in  the  37th  yeiiv  of  the  reign  of  the  late  King- 
Henry  the  8th  :  at  which  day  Thomas,  then  archbishop  of  Canterbury,  pi'imate,  &c. 
by  his  deed,  hearing  date  the  same  1 2th  day  of  November,  for  certain  causes  and  con- 
siderations, him  the  said  archbishop  thereunto  moving,  gave,  granted,  and  confirmed 
to  the  aforesaid  Henr}'  the  Sth  (amongst  others)  the  aforesaid  manor  of  Harrow,  with 
its  rights,  members,  and  appurtenances;  and  also  all  and  singular  messuages,  grange, 
&c.  &c.  (general  words),  to  have,  hold,  and  enjoy  the  manor  aforesaid,  with  the  appur- 
tenances, to  the  afoi'esaid  Lord  King  Henry  the  Sth,  his  heirs  and  successors,  for  ever, 
to  the  proper  use  and  behoof  of  the  same  lord  the  king,  his  heirs  and  successors,  for 
aver,  as  by  the  aforesaid  deed,  enrolled  in  the  Court  of  Augmentation  of  the  Eevenues 
^f  the  Crown  appears.  (It  then  recites  the  confirmation  by  the  Dean  and  Chapter.) 
By  virtue  of  which  charter  and  confirmation,  the  afore.said  late  King  Henry  the  8th 
was  seised  of  the  aforesaid  manor  of  Harrow,  with  the  appurtenances  in  his  demesne, 
as  of  fee,  in  right  of  his  crown  of  England  ;  and  being  so  thereof  seised,  by  his  letters 
patent  under  the  great  seal  of  England,  bearing  date  at  Hampton  Court,  the  Sth  day 
of  January  (an.  Reg.  37),  as  well  in  consideration  of  the  good,  true,  faithful,  and 
acceptable  services  to  him,  thentofore  frequently  bestowed  and  rendered  by  his  well- 
beloved  and  faithful  counsellor.  Sir  Edward  North,  then  knight  and  chancellor  of  his 
Court  of  Augmentation  of  the  Revenues  of  his  Crown,  as  for  the  sum  of  73371.  6s.  8d. 
of  lawful  money  of  England,  to  the  proper  hands  of  the  same  king  well  and  truly 
paid;  and  for  the  sum  of  .500  mark.s,  by  the  same  Edward,  by  the  appointment  and 
consent  of  the  said  lord  the  king,  to  the  then  Reverend  Father  in  Chi-ist,  Thomas,  by 
divine  permission  then  archbishop  of  Cauterbur_y,  primate  of  all  England,  and  metro- 
politan, in  hand,  well  and  truly  likewise  paid,  of  his  special  grace,  and  of  his 
certain  knowledge  and  mere  motion,  by  the  same  letters  patent,  gave  and  granted 
to  the  aforesaid  Sir  Edward  North,  and  the  Lady  Alice  his  wife  (amongst  others),  all 
that  his  manor  of  Harrow,  with  all  its  rights,  memhers,  and  appurtenances,  late  parcel  of 
the  lands,  possessions,  revenues,  and  hereditaments  of  the  said  archbishopric  of  Canterbury  ; 
and  also  free  warien,  free  chace,  and  free  conduct  of  deer,  and  wild  beasts ;  and  all 
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Eliziibctli  his  wife  in  riglit  of  the  said  Eli  [233]-z:il)etli  and  Fiances  Picisoii,  on  tho  said 
30tb  day  of  May,  in  the  tifty-secoud  year  of  tho  reign  of  his  said  present  Majesty,  the 
day  on  which  the  said  felonies  were  committeil,  and  long  hefoi'e,  and  from  thenceforth 
down  to  and  on  the  said  1st  da\-  of  July,  in  the  fifty -second  year  of  the  reign  of  his 

and  singular  messuages,  mills,  tofts,  cottages,  houses,  edifices,  lands,  tenements, 
meadows,  feedings,  pastures,  woods,  underwoods,  rents,  reversions,  services,  courts 
leet,  and  views  of  frank-pledge,  (iiul  other  ru/hts,  fi-anchises,  liljerties,  prkileges,  prqfiU, 
commoiUlief,  poasessmis,  hereditaments,  ami  einolvmenls  whatsoerer,  with  all  and  siiu/iilar  their 
rights  and  ajipurtmaiices  in  Harrow,  to  the  saiil  archbishop  of  Canterhury,  or  to  the  said  arch- 
bishopric  of  Canterhury  formerly  belonging  and  appertaining,  or  as  being  parcel  of  the  lands, 
tenements,  possessions,  and  revenues  of  the  same  archbishopric  of  Canterbvry  thentofore 
had  acknowledged,  accepted,  used,  or  reputed,  and  lohic.h  the  same  late  king  held  to  him, 
and  his  heirs  and  sncr.essors,  for  ever,  of  the  gift  and  grant  of  the  said  archbishop  :  to 
have,  hold,  and  enjoy  the  said  manor  (amongst  others),  and  other  the  premises,  with 
the  appuitenances,  to  the  aforesaid  Sir  Edward  North,  Knt.  and  the  Lady  Alice  his 
wife,  and  the  heirs  and  assigns  of  the  said  Edward,  for  ever,  to  the  only  proper  use 
and  behoof  of  the  said  Edwai-d,  and  the  Lady  Alice  his  wife,  and  the  heirs  and  assigns 
of  the  said  Edward,  for  e\er :  To  hold  of  the  same  lonl  the  lung,  his  heirs  and 
successors  in  chief,  by  the  service  of  the  twentieth  part  of  a  knight's  fee,  and  lendoring 
therefore  yearly  to  the  same  late  King  Heiny,  his  heirs  and  successors,  of  and  for  the 
aforesaid  manor  of  Harrow,  otherwise  Sudbury,  otherwise  Hairow  upon  the  Hill,  and 
for  Seymour  Park,  111.  Is.  6|d.  at  the  Court  of  Augmentation  of  the  Kevenue  of 
the  Crown  of  the  same  loid  the  king,  payable  at  the  feast  of  St.  Michael  the  arch- 
angel, every  year,  for  all  rents,  services,  and  demands  whatsoever  for  the  same,  to  the 
said  king,  his  heirs  and  successors,  in  any  wise  howsoever  to  be  rendered,  paid,  or  done. 
And  fui'thei',  the  same  lord  the  king,  of  his  certain  knowledge  and  mere  motion, 
did,  for  him,  his  heirs  and  successois,  by  the  aforesaid  letters  patent,  grant  to 
the  aforesaid  Sir  Edward  Xorth  Knt.  and  the  Lady  Alice  his  wife,  and  the  heirs  and 
assigns  of  the  said  Edward,  that  the  same  Edwai-d,  and  Lady  Alice  his  wife,  and 
the  heirs  and  assigns  of  the  said  Edward,  should  have,  hold,  and  enjoy,  and 
might  and  should  be  able  to  have,  hold,  and  enjoy,  within  the  aforesaid  manor, 
messuages,  lands,  tenements,  and  all  and  singular  otliei'  the  premises,  and  uilhin  every 
part  thereof,  view  of  fiankpledge  and  leet,  and  all  things  which  to  view  of  frankpledge 
and  leet  belong,  free  w«nens,  and  all  things  which  to  free  warren  belong;  and  also 
goods  and  chattels  waived,  estrays,  assay  and  assize  of  l.iread,  wine  and  beer,  ami  goods 
and  cliatlels  of  felons  and  fugitives,  and  felons  of  themselves,  and  otherwise  howsoevei' 
condemned,  or  put  in  exigent ;  and  also  so  many,  such,  the  same,  the  like,  and  such 
sort  of  couris  leet,  views  of  fiankpledge,  and  all  things  which  to  court  leet  and  view 
of  frank])ledgc  belong,  or  thereafter  iniglil  or  ought  to  helanij,  feasts,  markets,  tolls, 
customs,  fairs,  gersumes,  fines,  amerciaments,  assize  and  assay  of  bread,  wine  and  licer, 
free  warrens,  ,ind  all  things  which  to  free  warren  belong,  goods  and  chattels  waived, 
goods  and  chattels  of  felons  and  fugitives,  felons  of  themselves,  and  others  outlawed, 
or  otherwise  howsoever  condcnnied  or  convicted,  dcodands,  estrays,  and  other  rights, 
jurisdictions,  priviligcs,  franchises,  liberties,  emoluments,  commodities,  profits,  and 
hereditaments  whatsoever,  us  and  which  the  said  Thomas,  late  Archbishop  of  Canterbury, 
or  either  or  any  of  his  predecessms,  archbislwps  of  Canterbury,  in  right  of  the  archbishopric 
of  Canterhury,  or  any  other  or  others  the  said  premises,  or  any  part  thereof,  thentofore  hiving, 
possessing,  or  l)eing  seised  thereof,  ever  had,  held,  and  enjoyed,  in  tlie  manor  and  pi'cmises 
aforesaid,  by  reason  or  irretext  of  any  charter  of  gift,  grant,  or  nin/irmution,  or  of  any 
letters  patent  by  the  saiil  king,  or  either  of  his  progenitors,  to  the  aforesaid,  archbishop,  or  to 
either  of  his  preilecessc/rs,  made,  i/ranted,  or  cmjirined,  or  by  reason  of  am/  lanfid  prescrip- 
tion, use,  or  custom,  by  the  said  arrhbishirp,  or  any  of  in's  jircdcccssors,  thentofore  had  or 
enjnyed.  Thru  the  defend.ants  on  that  record  derived  title  by  mesne  conveyances,  fi'om 
the  persons  claiming  luidcr  tiie  origin.al  grantee,  alleging  tliat  tlu'y  wore  thereby  still 
possessed  thereof,  for  the  residue  of  llic  .saiil  term  of  sixty  years,  by  right  of  accruer; 
and  that  so  thiMcof  being  po.ssessed,  and  the  aforesaid  ivlward  I'almer,  and  Alice  ins 
wife,  so  as  aforesaid  being  seised  of  the  reversion  of  the  manor  aforesaid,  with  the 
apptntenancos,  and  of  (he  liberties,  privileges,  and  franchises  aforesaid,  within  the 
said  manor,  and  by  tlieii'  attorney  aforesaid— prayed,  that  by  tho  grace  of  the  Court, 
all  and  singular  the  aforesaid  fines,  issues,  and  amerciaments,  forfeitures,  penalties, 
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said  Majesty,  on  which  day  the  said  Thomas  Bowler  was  convicted  and  attainted  of 
the  felonies  aforesaid,  and  fiom  i henceforth,  down  to  and  in  the  said  Trinity  Term,  in 
the  fifty-fourth  year,  Ac.  claimed  to  be,  and  were  seised  of  the  manor  of  Harrow,  other- 
wise, &c.  with  the  appurtenances  in  their  demesne,  as  of  fee,  and  also  claimed  to  be, 
and  were  seised,  as  of  fee  and  right,  of  and  in  the  aforesaid  fines,  issues,  amercia- 
ments, forfeitures,  penalties,  ZJif?<if.s-,/ra?if/i!se.«,  pre-eminences,  profits,  commodities,  and 
hereditaments  ;  and  upon  the  confession  of  Sir  AVilliam  Garrow,  Knt.  his  Majesty's 
Attornejf  General,  it  was  considered  by  the  Barons  of  this  Exchequer,  that  the  afoi'esaid 
fne.%  issues,  amerciaments,  forfeitures,  jKnalties,  franchises,  pre-eminences,  profits,  commodities, 
and  hereditaments,  should  be  adjudged  unto  the  said  Francis  Capper,  and  Elizabeth  his 
wife,  in  right  of  the  [234]  said  Elizabeth,  and  the  said  Frances  Pierson,  according  to 
their  said  claim,  as  by  the  said  last-mentioned  record,  now  remaining  in  this  Coin-t  as 
aforesaid,  may  more  fully  appear. 

And  the  said  defendants  further  said,  that  they,  the  said  Francis  Capper,  and 
Elizabeth  his  wife,  in  right  of  the  said  Elizabeth  and  Fi-ances  Pierson,  had,  ever  since 
the  said  Trinity  Term,  in  the  fifty-fourth  year,  itc.  and  the  allowance  of  their  said  claim, 
been  aiifl  still  were  seised  of  the  aforesaid  manor  of  Harrow,  kc.  with  the  appurtenances 
in  their  demesne,  as  of  fee,  and  of  the  fines,  issues,  amerciaments,  forfeitures,  penalties, 
liberties,  franchises,  pre-eminences,  profits,  commodities,  and  hereditaments  aforesaid, 
as  of  fee  and  right. 

And  the  defendants  further  said,  that  the  said  Thomas  Bowler,  on  the  .said  30//i 
day  of  May,  in  the  fifty-second  year  of,  &c.  Iteing  the  day  on  which  the  said  felonies  were 
committed,  and  since,  until,  and  at  the  time  of  his  conriclion  and  attainder,  as  heforc  and 
hereinafter  mentioned,  was  a  tenant  of  the  said  manw  of  Harrow,  and  also  a  resident 
7oithin  the  said  manor,  and  the  precincts  of  the  same  to  wit,  at  Westminster,  in  the  county 
of  Middlesex.  And  the  defendants  further  said,  that  they,  the  said  Francis  Capper,  and 
Elizabeth  his  wife,  in  right  of  the  said  Elizabeth  :  and  the  said  Frances  Pierson  being  so 
seised  of  the  said  manor  of  Harrow,  &c.  with  the  appurtenances,  and  of  the  fines,  issues, 
amerciaments,  forfeitures,  penalties,  liberties,  f ranch ises,  pre-eminences,  pro-[235']-Jits,  com- 
modities, and  hereditaments  aforesaid,  and  the  said  Thomas  Bowler  being  so  a  tenant  of 
the  .said  manor,  and  resiant  within  the  same  manor,  and  the  precincts  of  the  same,  the 
said  Thomas  Bowler,  of  the  aforesaid  felonies  by  him  committed  and  perpetrated, 
accoiding  to  the  law  and  custom  of  this  realm,  was  lawfully  convicted  and  attainted, 
as  l)y  the  aforesaid  record  thereof  appeal's. 

And  the  defendants  further  .said,  that  the  said  Thomas  Bowler,  on  the  .said  1st  day 
of  July,  in  the  fifty-second  year,  &c.  being  the  day  on  which  he  was  convicted  and 
attainted  as  aforesaid,  was  possessed  of  and  entitled  unto  all  and  singular  the  aforesaid 
res'ulues  of  terms  of  years,  annuities,  goods  and  chattels,  and  sums  of  money  aforesaid,  in  the 
aforesaid  inquisition,  and  the  schednle  thereunto  annexed  cmitained,  in  his  oum  right,  and  of  his 
(rum  proper  goods  and  chattels,  and  piroperty ;  and  that  the  said  lands,  situate  at  Appertmi 
aforesaid,  tvherein  the  said  'Thomas  Boeder  was  possessed  of  the  residue  of  a  term  for  twenty- 
one  years,  as  in  the  said  inquisition  mentioned,  were  and  are  situate  irithin  the  said  nianw  of 
Harron;  otherwise  Sudbury,  otherwise  Harrow  upon  the  Hill ;  and  that  the  said  inden- 
tures of  lea^se  of  the  said  several  terms  for  years  in  the  said  iiiquisiticm  mentioned,  were,  on  the 
said  1st  day  of  July,  within  the  saidmanm;  and  tliepxcincts  thereof ;  and  further,  that  all  the 
said  goods  and  cJiatfels  in  the  said  schedule  specified,  were,  on  the  day  awl  year  last  aforesaid, 

liberties,  franchises,  pre-eminences,  profits,  commodities,  and  hereditaments  whatsoever 
liy  them,  in  form  aforesaid,  claimed  within  the  said  manor  of  Harrow,  otherwise  Harrow 
upon  the  Hill  otherwise  Sudbury,  with  the  appurtenances,  and  the  members  of  the  same 
manor,  according  to  the  teuoi-  of  their  aforesaid  charter,  they  might  be  allowed  to  have, 
use,  enjoy,  and  e.x-ercise  unthin  the  manor  aforesaid  ;  and  day  being  given  till,  &c.  when 
the  then  Attorney  General  confessed  their  claim,  and  the  premises  being  seen  by  the 
Barons  mature  delilieration  between  them  had,  it  was  considered  that  the  aforesaid 
Joseph  Heme,  Thomas  Davies,  Edward  Palmer,  Esq.  and  Alice  his  wife,  had,  xoithin 
the  manor  of  Harro\\',  all  and  singular  the  aforesaid  fines,  issues,  amerciaments,  forfeitures, 
2)enalties,  liberties,  franchises,  pre-eminences,  profits,  commodities,  and  hereditaments  what- 
soerer,  by  them  inform  aforesaid  claimed,  according  to  the  tenw  of  the  charters  aforesaiil,  to 
be  used,  enjoyed,  and  exercised,  within  the  manor  aforesaid,  by  pretext  of  the  promises. 
Saving  always  the  I'ight  of  the  lonl  the  king,  if,  &c.  prout  patet,  &c. 
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within  Ihe  said  manor,  [236]  <oiil  the  precincts  thereof,  to  wit,  at  Westminster  aforesaid, 
iu  the  county  aforesaid. 

And  the  said  Fiancis  Capper,  and  Elizabeth  his  wife,  in  right  of  the  said  Elizabeth 
and  Frances  Pierson,  all  the  aforesaid  residues  and  terms  of  years,  annuities,  e/oods  and 
chattels,  and  sums  of  money,  in  the  aforesaid  inquisition,  and  the  schedule  thereunto 
annexed  contained,  by  virtue  of  the  premises,  claimed  to  belong  to  them,  and  that  they 
hav'e,  and  of  right  ought  to  have  and  enjoy  the  same. — Parati  veritieare. 

Wherefore  they  humbly  hoped,  that  his  said  present  Majesty  would  not  hinder  or 
molest  them  therein  any  further,  of  or  in  the  premises  ;  and  they  demanded  judgment, 
that  the  hands  of  his  said  present  Majesty,  from  his  possession  of  the  aforesaid  residues 
of  terms  of  years,  annuities,  goods  and  chattels,  and  sums  of  money,  which  were  of  the 
said  Thomas  Bowler,  late  convicted  and  attainted  of  felony,  and  in  the  hands  of  the 
said  (commissioners),  so  as  aforesaid  remaining,  might  be  amoved  :  and  that  the  said 
(commissioners;,  of  tlie  aforesaid  lesidues  of  terms  of  years,  annuities,  goods  and  chattels, 
and  sums  of  money,  which  were  of  the  said  Thomas  Bowler  at  the  time  of  the  said 
con\  iction  and  attainder,  and  every  part  and  parcel  thei'eof,  against  his  said  present 
Majesty,  his  heirs  and  successors,  and  every  of  them,  might  be  exonei'ated  and  (juieted, 
by  reason  of  the  premises  ;  and  that  the  now  sheriff",  and  all  others  who  may  hereafter 
be  sheriffs  of  the  .said  county  of  Middlesex,  might  not  be  charged  therewith  ;  and  [237] 
that  all  the  afoi'esaid  residues  of  terms  of  years,  annuities,  goods  and  chattels,  and  sums 
of  money,  which  were  of  the  said  Thomas  Bowler,  late  attainted  of  felony  at  the  time 
of  his  said  conviction  and  attainder,  so  taken  and  seised  into  the  hands  of  his  .said 
Majesty  as  aforesaid,  or  elsewhere,  within  the  realm  of  England,  to  the  afoi'esaid 
Francis  Capper,  and  Elizabeth  his  wife,  in  right  of  the  said  lillizabeth  and  Frances 
Pierson,  by  viitue  of  the  premises,  may  be  given  and  delivei'ed,  &c. 

Keplication. — Sir  Samuel  Shephenl,  Knt.  Attorney  General  of  our  said  Lord  the 
King,  who  prosecutes  for  our  said  Lord  the  King  in  this  behalf,  having  heard  the  said 
claim  of  the  said  plaintifl's  read  : — as  to  so  much  thereof  as  relates  to  the  said  lands 
at  Apperton  aforesaid,  wherein  the  .said  Thomas  Bowler  was  possessed  of  the  said 
residue  of  a  term  of  twenty-one  years,  and  to  the  said  goods  and  chattels  in  the 
aforesaid  iucjuisition,  and  schedule  thereto  annexed  contained: — 

Saith,  tliat  he  cannot  deny  but  that  the  said  last-mentioned  lands  are  situate  within 
the  said  manor  of  Hairow,  otherwise  Sudbury,  otherwise  Harrow  on  the  Hill ;  and  that 
lilt  said  goods  and  chattels  are  ivilhin  the  said  manm;  and  the  precincts  thei'cof,  in  mannci' 
and  form,  as  the  said  Francis  Capper,  and  Elizabeth  his  wife,  and  Frances  Pierson, 
have  above  alledged  and  pleaded.  And  the  said  Altorney  (icncral  doth  not  deny, 
l)Ut  confesseth  the  rlaiiii  of  the  said  defendants  to  the  [238]  said  last-mentioned  lands, 
anil  the  said  goods  and  chattels  ;  and  as  to  the  residue  of  the  saiil  claim,  the  .said 
Attoi-ney  (rcneral,  on  ])ehalf  of  his  said  Majesty,  j)rotesting  that  the  said  claim,  in 
maimer  and  form  as  the  .same  is  above  made  and  ])leaded,  and  the  matters  therein 
contained,  are  insutticicnt  in  law  to  amove  the  hamis  of  his  said  Majesty  from  his 
possession  of  the  said  residues  of  the  .said  terms  of  years,  and  the  lands  com])rised 
therein  (except  the  said  lands  at  Ai)perton)  aiuuu'tics,  and  sums  of  money  theiein 
mentioned  ;  and  that  the  .said  Attorney  Ooncral,  on  behalf  of  his  said  Majesty,  has 
nn  occasion,  nor  is  he  bound  by  the  law  of  the  land  to  answer  thereto.  Nevertheless 
the  said  Attorney  General,  on  behalf  of  his  .said  Majesty,  saith,  that  the  lands  comprised 
in  the  said  residues  of  the  .said  terms  of  years,  (except  the  said  lands  at  Apperton)  and 
the  said  annuities  and  sums  of  money,  were  not,  nor  are  any  or  eitlier  of  them,  sitnato 
within  the  said  manor  of  Harrow,  otherwise  Sudbury,  otherwise  ILirrow  on  the  Hill, 
but  were  and  are  out  of  the  .said  manor.  And  the  said  Attorney  (General,  on  behalf 
of  his  said  Majesty,  further  saith,  that  in  the  said  lirst  year  of  the  reign  of  the  said 
King  Edward  I\'.  formerly  l\ing  of  England,  and  at  the  time  of  the  making  of  tiio 
said  letters  patent  of  the  .same  late  King,  the  then  A rchlnslw/i  of  Vanterlniri/  was  seised 
in  hit  deincsm;  as  of  fee,  in  right  of  his  said  arctiliisho/irir,  a.f  well  of  and  in  the  said  manor, 
as  of  and  in  divers  other  lordsliips  and  manors,  in  divers  jiarts  of  England,  wherein  were  diren 
men  and  tenants  of  the  arch-\2'3Q\tii.'ihvp,  as  well  resident  as  non-resident,  and  the  said  arch- 
liiiliop,  and  /fw  smcessors,  archbishops  of  Cantcrbur}',  and  the  said  Thomas,  archl)ishop 
of  Canterbury,  in  the  said  claim  mentioned,  continually  from  the  making  of  the  .said 
letters  patent  of  the  said  King  Edward  IV.  until  and  at  the  time  of  the  making  of  the 
said  deed  by  the  said  Thomas,  archbishop  of  Canterbiny,  bearing  date  the  l"2th  day 
of  November,  in  the  thiity-.scventh  year  of  the  reign  of  the  late   King  Henry  VHI. 
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were  seised  in  their  demesne  as  of  fee,  in  rii/ht  iif  the  said  archbishojjric,  tis  uxll  of  iind  in  the 
said  manor  of  Harrow,  otherwise  Sudburi/,  otherwise  Harrow  ou  the  Hill,  as  of  and  in  ilie  same 
other  lordships  and  manors,  wherein,  during  all  the  time  afoixsaid,  were  dirers  men  and  tenants 
of  the  same  archbishops,  us  well  resident  as  non-resident,  and  also  of  ami  in  the  several 
liberties,  privileges,  and  franchises,  granted  by  the  said  letters  patent  of  the  said  late 
King  Edward  lY.  ;  and  that  the  said  Thomas,  archbishop  of  Canterbury,  and  his 
successors,  archbishops  of  Canterbury,  from  the  time  of  the  making  of  the  said  deed, 
continually  have  been,  and  the  now  Lord  Archbishop  of  Canterbury  still  is  seised  in 
their  and  his  demesne,  as  of  fee,  in  right  of  the  said  archbishopric,  of  and  in  divers  of 
the  other  lordships  and  manors,  wherein  there  weie  and  are  divers  men  and  tenants 
of  the  same  archbishops,  as  well  resident  as  non-resident,  to  wit,  at  Westminster,  in 
the  county  of  Middlesex  :  and  this  the  said  Attorney  General,  on  behalf  of  his  said 
Majesty,  is  ready  to  verify.  Wherefore  he  prays  [240]  judgment,  and  that  the  said 
lands  comprised  in  the  said  residues  of  the  said  terms  of  years  (except  the  said  lands 
at  Apperton),  and  the  said  annuities  and  sums  of  money,  may  remain  in  the  hands  of 
our  said  lord  the  king. 

Demurrer — and  Joinder. 

Parke,  for  the  demurrer,  submitted,  that  the  real  questions  would  be,  1st,  whether 
the  leasehold  property  of  Bowler,  situate  icithont  the  manor,  passed  by  the  operation 
of  the  two  grants  tiiken  together:  and,  2dly,  whether  the  stock  and  monei/ in  tJu;  funds, 
the  property  of  the  felon,  passed  by  those  grants,  or  either  of  them. 

On  the  first  question  he  contended,  that  it  having  been  admitted  on  the  record  that 
the  defendants  were  entitled  to  the  tenant's  goods  and  chattels  within  the  manor,  it  was 
admitted,  that  a  royal  franchise  passed  by  the  letters  patent  to  the  grantee  ;  for  unless 
a  liberty  had  been  granted,  they  would  have  had  no  right  to  any  thing. 

[It  was  admitted  that  the  leasehold  pi'operty  would  pass  under  the  words  of  the 
grant.] 

He  then  insisted  that  the  terms  of  the  grants  were  general,  large,  and  unconfined, 
and  there  was  nothing  expressed  in  them  by  which  their  construction  could  be  so 
limited  as  the  crown  were  obliged  to  contend  it  must  be:— that  there  could  be  no 
doubt  that  by  the  first  grant  of  Edwaid  IV.  to  the  [241]  aichbishop  every  thing 
personal  which  the  tenant  attainted  had,  wherever  situate  locally,  passed  to  the  grantee. 
On  that  point  he  submitted  there  was  to  be  found  an  authority  which  was  precisely 
applicable  and  went  to  establish  the  whole  proposition  ;  and  that  was  Lord  Lumhy's 
case  (a) : — a  case  decided  with  more  than  ordinary  solemnity  ;  being  said  to  have  been 
resolved  by  all  the  judges  of  England.  The  king  (in  that  case)  granted  to  the  Earl 
of  Arundel  and  his  heirs  "  ex  gratia  speciali  certa  scientia  &  mero  motu  omnia  bona  & 
catalla  felonum  &  felon'  de  se  attinct'  de  proditione,  de  felonia,  utlagatorum  in  exigendo 
positor',  hominum  suorum,  integre  tenentium,  &  non  integre  tenentium,  residentium, 
&  non  residentium  de  et  in  omnibus  maneriis  it  hereditamentis  dicti  comitis."  The 
earl  was  seised  in  fee  of  the  hundred  of  Paling,  in  the  county  of  Sus.sex.  B.  held  a 
tenancy  in  fee  within  the  said  hundred  of  the  said  earl,  as  of  his  pei-son.  B.  was 
attainted  of  treason,  committed  by  him  in  the  county  of  Hereford,  and  had  a  lease 
for  years,  and  goods  within  the  said  hundred  of  Paling,  and  elsewhere,  v;here  the  earl 
had  not  an//  hereditament :  Resolved  by  all  the  judges  of  Englarul,  that  the  Lord  Lumley, 
who  has  the  estate  of  the  Earl  of  Arundel,  shall  by  force  of  the  said  patent  have  the 
said  tenancy,  lease,  and  goods. 

The  case  then  proceeds  ; — "The  word  '■  de'  shall  be  construed  and  relate  to  any 
tenure  of  the  per-[242]-son,  or  of  any  manor  of  the  earl :  the  word  '  in'  relates  to  goods; 
the  word  ' de '  to  tenancies  which  arc  held  of  the  eail  lie  the  tenants  resident  or  non- 
resident. This  is  a  good  precedent  to  construe  beneficium  piincipis,  (juod  decet  esse 
mansurum.  The  words  in  a  patent  ex  certa  scientia  speciali  gi-atia  it  mero  motu, 
make  the  case  of  the  king  like  the  case  of  the  grant  of  one  subject  to  another  ;  if  the 
king  be  not  evidently  deceived." 

That  case  goes  the  whole  length  of  the  proposition  for  which  the  defendants 
contend,  and  if  it  be  an  authority  at  all,  is  directly  in  point,  at  least  as  to  the  grant 
of  F^dward  IV. 

Then  the  question  will  be,  whether  that  grant  is  not  embodied,  and  the  whole 
substance  of  it  incorporated  in  the  grant  of  Henry  VIII.  to  Sir  Edward  North.     The 

(a)  Jenk.  Rep.  6th  Cent,  case  47,— and  Vin.  Abr.  134. 
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liittci- gliiiit  ailupl.s  the  loniier  in  the  lullu.sL  and  luusl  ample  teiiiis,  and  Ijy  express 
and  most  conipreliensive  reference  to  it  grants  all  the  privileges,  lilMiite.-<,  franchises, 
&c.  &c.  which  the  archbishop  had.  Now  the  cases  are  numerous  which  establish  that 
words  of  expi'essieferencc  to  a  former  charter,  person,  or  thing,  will  pass  the  franchises 
which  had  been  appendant  to  the  subject-matter  liefore  its  re-union  to  the  crown. 
This  is  the  case  of  a  lilierlij — a  roi/al  J'ranchinc — and  therefore  passes  by  words  of 
reference.  In  iriiistler's  cane  (10  Rep.  65  {b))  it  was  held  (citing  Darck's  case),  that  "  if 
a  [243]  man  has  a  manor  to  which  an  advowson  is  appendant,  and  franchise  to  have 
foifeitures  and  other  franchises  within  the  manor,  and  afterwards  the  manor  comes  to 
the  king  by  foi-feiture  of  war,  and  afterwards  the  king  gives  the  manor  to  hold  with 
the  franchises  which  were  always  regardant  to  the  said  manor  as  such  a  one  held,  he 
shall  have  the  franchises:  and  there  Sir  William  Herle  said,  that  it  shall  be  a  new 
grant :  for  the  franchises  (which  lay  in  point  of  charter)  were  come  to  the  crown." 
And  in  the  same  case  it  is  said  to  be  observable  thereon,  "  that  if  a  manor,  in  which 
the  owner  have  franchises  which  lie  in  point  of  charter,  as  forfeitures  for  treason,  and 
other  royal  franchises,  come  to  the  king's  hands,  and  he  grants  it  again  with  the 
foi'feitures  of  treason  and  other  franchises  which  were  regardant  or  appertaining  to 
the  .saiil  manor,  as  such  a  one  held,  all  the  franchises  should  pass,  and  that  the  words 
'reganhmt  or  appertaining  to  the  manor'  shall  be  taken  ui  that  sense,  although 
according  to  the  strict  propriety  of  the  words  such  franchises  could  not  be  appertaining 
to  the  manor."  And  the  reason  given  is,  that  such  construction  as  will  make  the  true 
intention  of  the  king  expressed  in  his  chaiter  take  effect  is  for  the  king's  honor,  and 
stiinds  with  the  rules  of  law:  and  therefore  this  word  "appertaining"  shall  in  such 
case  in  the  king's  grant  be  taken  out  of  the  proper  signification.  The  case  then 
proceeds  thus : — i.  "  It  is  to  be  observed,  that  in  the  same  ease  such  franchises  as  bu 
in  pomt  of  char/cr  shall  p.iss  as  by  a  new  grant ;  k  fortiori,  franchises  appendant  or 
appertaining  to  a  manor,  [244]  as  advowsons,  &c.  (which  always  continue  in  esse,  and 
are  never  extinct  in  the  crown)  shall  [)ass.  It  is  said  in  I'low.  Com.  in  Fogassa's  case, 
12  b.,  if  the  king  at  this  day  grants  over  certain  lands  which  have  come  to  his  hands 
before,  and  fnither  grants  to  the  grantee  tales  libertates,  privilegia,  jurisdictiones,  &c. 
that  he  had  who  was  last  seised  of  the  land.s,  where  the  king  knows  not  the  certainty 
of  the  liberties  and  privileges,  yet  the  grant  is  good  enough,  and  the  patentee  may 
enquire  what  liberties  and  privileges  the  othei-  had  before;  and  forasmuch  as  this 
incertainty  may  be  i-cduced  to  a  certainty  l)y  enquiry  or  circumstance,  the  grant  is 
good  "  (citing  ii  Rep.  f.  ^2^  b.).  That  case  is  noticed  for  the  same  point  in  Vincr  (c),  where 
also  under  the  .same  title  (pi.  1)  it  is  said  (citing  Bi-.  Abi-.  tit.  Kxtinguishment,  pi.  62, 
and  ib.  Inciilents,  pi.  12  *),  if  the  king  purchases  a  manor  to  which  franchises  real 
{roi/al),  arc  regardant,  and  after  gives  the  manor  simul  cum  libertat'  ad  illud  spectaiit' 
and  does  not  say  simul  cum  libertat'  ad  illud  spectant'  at  t/u.  [245]  Imn:  that  the  manor 
was  in  the  hands  of  tin-  feoffor  of  the  king,  the  franchises  do  not  [lass  by  this  general 
grant,  l)ecause  the  franchises  of  common  right  were  annexed  to  the  crown.  JJut  (it 
is  also  said,  pi.  2),  otherwise  it  had  lieen  if  special  mentitm  had  been  made  "as  is  aforesaid" 
in  the  cluirtcr :  and  several  other  cases  to  that  eilect  arc  noticed  in  the  same  book. 
The  authorities  therefore  establish  that  point  incontrovertibly  :  and  the  whole  ciiso 
is  stiengthcncd  by  the  rule  with  respect  to  loyal  grants  recognized  in  the  books,  that 
where  the  king  grants  by  the  words  "ex  certa  scicntia  &  mero  motu,"  such  patents 
shall  lie  taken  more  stiongly  against  the  king,  and  in  favor  of  the  patentee.  (Vin. 
Abr.  tit.  I'rerog.  (1'^.  c.)  ;5),  wheie  many  authorities  aie  cited  in  support  of  that 
position.  These  patents  grant  by  those  woids  ;  and  therefore  ex  vi  termini,  many 
objections  which  might  otherwise  have  been  raised  on  the  distinction  to  be  takeu 


(c)  Al)r.  til.  I'rerog.  of  the  King  (I.  b),  pi.  7  (L.  b.,  pi.   1. 

*  "Th()r()c  dit,  si  le  roy  piu'chas  niancr'  a  q'  franches  royals  sont  regardals  kV  puis 
done  Ic  mainioi-  sinnd  cu  libertat  ;ul  illud  spectaiu.  nul  liljerties  passa,  car  p  le  pnrch.-us 
les  franches  de  cunio  droyt  full  annex'  al  coron',  'coti'  sil  doe  le  maner  cum  lii)crtat 
iui  illud  spectant  trpoie  (pio  maneriu  fuit  in  manibus  le  lleoHbr  '  cir  ils  fneront  e.vtincts 
dcvaiit,  nl  vidclur  &  p  ceux  jjarolx  ils  passa  cue  api)cdants  per  luy.      V.)  As.  [).   \0." 

"Incidents  &  appendants,  pi.  12. 
"Franches  (pie  fiicr  extinct  p  purch.ise  Ic  I'oy  pass'  '  p  novel  graunt  come  api)cn<l. 
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between  the  grants  of  the  crown  and  those  of  the  subject  are  entirely  put  out  of  this 
discussion. 

Then  (adverting  more  particular!}^  to  the  terms  of  the  grants,  and  observing  that 
besides  the  very  general  nature  of  those  terms,  there  were  many  things  granted 
which  were  merely  personal — as  to  have  fines,  amerciaments,  itc.  of  their  tenants, 
that  they  should  be  exempt  from  tools  throughout  England,  &c.  &c. — which  could  not 
be  confined  to  locality) — it  was  insisted,  that,  on  the  whole,  it  was  impossible  to 
contend  that  the  grantees  were  not  entitled  to  the  goods  and  chattels  of  at-[246]-t.ainted 
tenants  of  the  manor,  u'hererer  (hey  might  be  found,  as  well  without  the  manor,  as  within. 

On  the  2d  question — whether  the  money  in  the  funds  and  stock  belonging  to  the 
tenant  passed  by  the  grant — it  was  submitted,  that  the  grantee  was  entitled  to  that 
species  of  property  also  under  the  words  "bona  &  catalla  felonum,"  used  in  a  grant  of 
a  liberty.  It  was  urged,  that  as  there  could  be  no  doubt  that  the  crown  would  be 
entitled  to  such  species  of  property,  and  that  the  grant  of  a  liberty  was  a  transfer  of  a 
complete  right  of  sovereignty,  such  property  must  be  held  to  have  passed  by  this  grant. 
In  Com.  Dig.  tit.  Waife,  C.  it  is  said,  that  "by  grant  of  the  i/oods  fugitivor'  &  felon', 
the  grantee  shall  have  the  debts  and  specialtien  of  fugitives,  &c.  as  well  as  other  goods, 
though  there  are  no  special  words."  In  2  Kol.  Abr.  195  (E.),  pi.  1,  is  the  position, 
that — if  the  king  grant  certain  liberties,  and  among  other  things  omnia  bona  &  catalla 
felonum  de  se,  within  such  a  place,  it  shall  pass  obligations,  specialties,  and  debts,  due 
to  the  felon ;  for  though  in  other  cases  it  would  not,  in  the  grant  of  a  liberty  it  will. 
There  can  be  no  doubt  that  the  stock  would  have  l^elonged  to  the  crown  :  and  if  a 
particular  grant  had  been  made,  which,  after  reciting  Bowler's  conviction,  had  granted 
all  his  goods  and  chattels,  his  stock  or  money  in  the  funds  would  have  passed.  Such 
property  is  in  fact  an  annuity,  and  it  is  personal,  and  declared  to  be  so  by  the  41st 
Geo.  III.  c.  3,  s.  17.  It  is  transfcrrable  by  assignment.  Annuities  were  known  to 
the  common  law.  (Com.  Dig.  [247]  tit.  Annuity.)  And  although  funded  property 
was  certainly  not  known  when  these  grants  were  made,  yet  the  language  of  the 
gi-ants  is  prospective  ;  the  words  are  "of  all  things  which  to  the  said  late  king,  or  his 
heirs,  miglit  or  ought  to  belong."  Promissory  notes,  which  are  choses  in  action,  and 
also  of  comparatively  modern  introduction,  would  have  belonged  to  the  crown  ;  and 
therefore  they  would  pass  to  the  grantee. 

Kichardson,  for  the  crown,  contended,  that  the  defendants  were  not  entitled  to 
the  goods  and  chattels  of  the  felon  not  situated  within  the  manor.  If  the  grant  of 
Edward  IV.  even  to  the  archbishop  could  be  construed  so  lai-gely,  it  would  be  produc- 
tive of  the  utmost  mischief  and  inconvenience  if  it  were  not  altogether  impracticable. 
It  would  induce  a  continual  clashing  of  claims  between  different  lords,  grantees  of 
similar  franchises  in  different  manors,  and  between  the  archbishop  himself  and  his 
alienee  of  any  of  his  lordships,  before  the  act  restraining  ecclesiastical  pei'sons  from 
disposing  of  their  possessions  ;  and  it  would  be  impossible  to  say  where  one  of  the 
numerous  manors  of  the  archbishop  had  been  granted  awav  by  him,  and  a  tenant  of 
that  manor  had  been  attainted,  being  possessed  of  leasehold  property  both  in  the 
manor  gi'anted,  and  in  others  still  belonging  to  the  archbishop,  whether  the  property 
in  the  manor  not  granted  belonged  to  the  archbishop  or  his  grantee  ;  and  he  submitted 
that  on  that  ground  alone  it  could  hardly  be  conceived  that  the  king  had  granted  the 
franchise  in  so  large  [248]  a  manner  as  the  defendants  construe  it.  Such  a  grant  in 
those  days  would  have  occasioned  a  constant  warfare  between  the  different  lords,  if  it 
were  so  to  be  construed,  and  in  moi-e  modern  times  unceasing  litigation  as  the  present 
claim  sufftcieutly  proves ;  and  therefore  it  ought  to  be  most  satisfactoi-ily  shewn  to  be 
the  unavoidable  construction  of  it  before  the  Court  would  so  extend  it :  whereas  the 
construction  put  on  it  by  the  crown  was  at  once  reasonable  and  practicable. 

He  then  adverted  to  the  various  passages  of  the  grant,  which  gave  authority  to 
the  ministers  and  servants  of  the  archbishop  to  put  themselves  in  possession  of  the 
goods  and  chattels,  &c.,  &c.  (Vide  the  grant,  ante,  in  italics  passim)  as  shewing 
that  the  franchise  was  intended  to  be  confined  to  the  possessions  of  the  archbishop, 
where  alone  his  ministers  and  servatits  could  have  had  jurisdiction. 

He  admitted  that  Lord  Lumley's  case  was  a  strong  authoi'ity,  as  far  as  it  went ;  but 
he  submitted,  that  there  did  not  appear  to  have  been  any  opposition  made  to  the  claim 
of  Lord  Lumley,  and  that  it  was  decided  without  argument :  and  that  there  was  also 
to  be  noticed  a  distinction  in  that  case,  the  tenant  holding  the  tenancy  in  fee  of  the 
earl  "  as  of  his  person." 
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He  then  insisted,  that  whatever  might  l)e  the  construction  of  the  tirst  grant,  it  was 
quite  clear  that  the  goods  of  felons  without  the  maiioi-  did  [249]  not  pass  to  the 
grantee  liy  the  re-grant  of  Henry  VHI.,  contending  that  there  must  be  express  words 
to  revive  a  liberty,  which  has  become  reunited  to  the  crown,  by  a  re-gi'ant  to  a  subject 
of  the  possessions  to  which  it  had  been  annexed  ;  and  for  that  he  cited  Com.  Dig.  tit. 
Grant,  G.  7,  where  it  is  said  that  "words  too  general  are  not  sufficient  in  the  king's 
grant :  as  if  bona  felon',  &c.  which  lie  in  grant  and  not  in  prescription,  are  reunited 
to  the  crown  or  extinguished,  and  afterwards  the  king  grants  the  manor  cum  tot  tal' 
libertat'  privileg',  &c.  qual'  A.  iniper  abbas  habuit,  who  claimed  the  same  privileges 
by  charter,  the  grantee  shall  not  have  bona  felon'  by  such  general  words."  To  the 
same  point  is  The  Bishop  of  Coventry's  case,  2  Kol.  193,  1.  40,  and  Lord  Lovelace's  case, 
.Sir  \V.  Jones'  Rep.  In  itin.  Windsor,  270,  and  in  itin.  de  Walthani,  .'349.  The  rule 
is  clear  that  the  crown  is  not  bound  by  general  words,  or  woi'ds  of  reference,  and  that 
in  all  cases  of  royal  grant  express  words  are  necessary  to  confer  or  revive  a  franchise. 
[Graham,  Baron,  mentioned  The  Man/uis  of  Downshire's  case  '-■,  recently  determined 
in  this  Court,  as  having  so  decided.] 

If  it  should  be  said  that  there  are  express  words  in  this  gi'ant,  it  should  be  observed 
that  there  is  also  an  express  limitation  of  them,  confining  the  sul)ject-matter  to  the 
manor  of  Harrow.  The  words  "  within  the  manor  of  Harrow "  govern  and  qualify 
every  one  of  the  several  objects  of  [250]  the  grant,  and  the  grant  itself  commences 
and  concludes  with  those  words.  The  Court  is  therefore  relieved  from  the  necessity 
of  construing  the  grant  in  a  manner  so  inconvenient  and  incongruous  as  the  construc- 
tion attempted  to  be  put  on  it  by  the  defendants  would  be,  if  indeed  they  could  so 
construe  it  on  the  general  tenor  of  the  grant  independently  of  the  presence  of  those 
words. 

He  submitted  thci'cfoic  liually,  that  tlie  defendants  construction  was  not  the  true 
and  legal  one,  as  applied  to  either  of  the  grants  ;  but  that  as  applied  to  the  gi'ant  of 
lienr^'  VIII.  the  very  terms  of  the  letters  patent  exclude  the  possibility  of  such  a 
construction,  and  are  conclusive  against  it. 

As  to  the  question  of  the  stock,  he  contended,  that  the  general  words  of  the 
letters  patent  were  not  sufficient  to  pass  money  in  the  funds,  of  whatever  nature  such 
sort  of  property  might  be  deemed  to  be  ;  and  he  submitted  that  it  certainly  was  not 
personal  property.  Cases  have  established  that  the  delits  of  a  felon  do  not  pass  by 
general  words:  and  particularly  T/ie  Kimj  v.  Sutton  (I  Wms.  Saiuid.  275);  Tlic  Mai/or 
of  SoutliuritjjtoH  V.  Iticliards  (I  Sid.  142);  Ford  and  Sheldon's  case.  (12  Kep.  1G2);  The 
Queen  v.  The  ArchbLslw]>  of  Canlerbiiri/  (1  Leon.  202),  which  last  was  a  case  where  the 
([uestion  was,  whether  a  right  to  a  presentment  on  an  avoidance  passed  by  a  grant  of 
goods  and  chattels  of  felons  thsmselves  ;  and  it  seemed  to  l)e  the  pievailing  opinion 
(for  the  case  was  not  dcter-[251]-mined)  that  a  title  to  present  being  a  special  chattel, 
did  not  pass  by  the  general  words  "goods  and  chattels."  He  also  cited  an  AnoM/nums 
vase  in  (Jwcn  (Ow.  Itep.  155);  J^rd  Northampton  v.  St.  John  (2  Leon.  56);  and  an 
Anonymous  case  in  Ventr.  (I  Vent.  32).  Then  adverting  to  the  case  cited  for  the 
defendant  from  2  Kol.  Abr.  190,  he  objected  that  that  was  not  in  point  of  fact  a 
decision:  the  repoit  st<itcs  merely  that  "so  the  judges  seemed  to  incline,"  and 
eventually  the}''  recommended  a  trial,  the  result  of  which  is  not  known. 

But  it  waschielly  urged,  that  in  all  events,  as  the  money  in  the  funds,  be  it  aniniily 
or  what  it  may,  was  iu)t  locally  situate  within  the  manor  of  Harrow,  it  therefore  ilid 
not  pass.  It  has  no  locality  :  it  is  bona  uotabilia,  and  rei|uii'cs  prerogative  administra- 
tion. It  is  difficult  to  detine  what  species  of  [)ropcrty  stock  is.  It  was  certainly  made 
personal  by  act  of  parliament  (41  Geo.  HI.  c.  3)  foi-  purposes  of  enjoyment ;  Ijut  the 
intrinsic  nature  of  the  i)io|)erly  was  not  nor  could  lie  alteretl  l>y  that  statute:  and  in 
construing  a  grant  of  the  date  of  these  letters  patent,  that  act  of  parliament  can  not 
certainly  be  called  in  aid  to  e.vteud  its  etl'ect,  by  including  a  species  of  property  not  in 
existence  at  that  time.  In  the  case  of  U'ildiiian  v.  ll'ildman  (9  Ves.  I  17),  the  Master 
of  the  Kolls  held,  that  stock  was  meiely  a  right  to  recover  a  per])etu;d  annuity,  and 
that  it  w.is  neither  a  chattel  nor  had  any  reseml)lanee  to  a  personal  ch.ittel.  On  the 
whole  [252]  therefoie  he  sul)mitted,  that  that  s|)ecies  of  pioperty  did  not  pass  by  the 
gi'ant  of  goods  and  chattels  of  felons,  oi-  that  if  it  did,  as  it  was  confined  to  goods,  &e. 
within  the  manor  of  Harrow,  stock  being  not  in  fact  locally  situate  any  where,  and 

"  A  icport  of  that  decision  inimcdialfly  follows  this  case. 
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certainly  not  within  the  manor,  clearly  did   not  pass  by  the  words  of  the  second 
grant. 

Parke,  in  reply,  submitted  that  whatever  might  be  the  inconvenience  arising 
from  any  number  of  sub-grants  made  by  the  original  grantee,  no  question  of  that  sort 
occurred  in  the  present  case,  and  therefore  no  argument  could  be  founded  on  it  now. 
He  insisted  that  the  cases  cited  for  the  defendants  were  in  point,  and  had  not  been 
answered  ;  and  as  to  the  cases  brought  forward  for  the  crown,  he  relied  on  the  distinc- 
tion before  taken  of  the  present  being  a  grant  of  a  lihirhj. 

He  repeated  that  the  money  in  the  funds  passed  to  the  defendant  under  the  words 
"goods  and  chattels,"  and  submitted  that  the  case  from  Siderfin,  of  The  Mayor  of 
Suitthaiiipton  V.  litchanl.s,  on  which  'The  King  v.  Sutton  seemed  to  have  been  founded, 
had  in  fact  decided  nothing,  nor  had  there  been  any  decision  in  the  case  from  Leonard, 
of  The  Queen  v.  The  ArMi.shoji  of  Canteihury.  The  present  was  therefore  a  case  of  first 
impression,  and  depended  materially  on  the  nature  of  such  property,  and  whether  it 
was  capable  of  being  includefl  and  granted  under  the  words  "goods"  and  "chattels." 

Cur.  adv.  vult. 

[253J  Richards,  Lord  Chief  Baron,  now  delivered  judgment. 

[Having  stated  the  facts  and  the  pleadings  elaborately  and  succinctly  from  the 
record  :  and  having  observed,  that — it  being  admitted  by  the  confession  of  the  Attorney 
General  in  his  replication,  that  the  defendants  were  entitled  to  the  residues  of  terms, 
goods,  and  chattels,  situate  and  Ijeing  locally  within  the  manor  of  Harrow,  of  such  of 
the  tenants  of  the  manor  as  should  be  attainted  of  felony — the  sole  question  would 
be,  whether  they  were  also  entitled  to  the  residues  of  terms,  and  goods  and  chattels 
of  such  tenants,  situate  and  being  locally  without  the  manor.]     That  question,  said  his  i 

Lordship,  will  depend  wholly  on  the  legal  construction  of  the  two  grants  by  which  the 
franchise  is  said  to  have  been  conferred. 

The  first  is  a  grant  of  Edward  IV.  of  certain  privileges  therein  enumerated  to  the 
then  archbishop,  to  be  enjoyed  by  him  and  his  tenants  in,  of,  or  upon  the  lands,  lord- 
ships, possessions,  and  fees  of  the  said  archbishop. 

[His  Lordship,  having  read  \erbatim  the  granting  part  of  those  letters  patent,  as 
far  as  the  conclusion  of  what  relates  to  the  franchise  of  having  the  goods  and  chattels 
of  felons,  observed  ; — ] 

There  is  nothing  said  of  the  manor  of  Harrow  by  name  in  that  grant,  as  distinguished 
from  the  other  possessions  of  the  archbishop,  and  it  appears  [254]  from  the  record  (on 
which  I  shall  presently  observe)  that  the  archbishops  of  that  day  possessed  many  other 
manors  besides  this  of  Harrow  in  different  parts  of  England.  The  grant  is  a  very 
general  one,  and  is  worded  in  a  \ery  general  way,  and  certainly  in  its  terms  it  is  very 
nidetinite  and  confused,  and  most  inconvenient  of  construction. 

In  the  37th  of  Henry  VHI.  the  then  archliishop  granted  this  manor  of  Harrow  to 
king  Henry  VHI.  and  there  is  no  doubt  that  by  that  grant  the  king  became  seised  of 
the  manor  de  jure  corona',  as  amply  as  if  it  had  never  been  granted  at  all  to  a  subject. 

The  king  then  (in  the  same  year)  granted  it  to  Sir  Edward  North,  and  ii  will  be 
extremely  material  in  deciding  this  case  to  attend  particularly  to  the  precise  terms  of 
this  last  grant. 

[His  Lordship  read  the  words,  as  in  the  note,  p.  230-1,  to  the  habendum.]  He 
granted  therefore,  as  we  see,  all  this  manor  of  Harrow,  with  all  and  singular  its  rights 
and  appurtenances  in  Harrow  expressly  and  emphatically,  to  the  said  archbishop  of 
Canterbury  formerly  belonging.  Nothing  is  here,  as  yet,  said  about  the  goods  of 
felons,  and  whatever  is  given  is  stated  to  be  in  Harrow.  Then  the  grant  thus  proceeds  : 
"And  further  the  same  lord  the  king  of  his  certain  knowledge  and  mere  motion  did  grant 
to  the  aforesaid  Sir  Edward  North  and  the  Lady  Alice  his  wife,  that  they  should  have, 
hold,  [255]  and  enjoy,  within  the  aforesaid  manor,  messuages,  &c.  and  all  and  singular 
other  the  premises,  and  witliin  every  part  thereof,  view  of  frankpledge  and  leet,  and 
all  things  which  to  view  of  frankpledge  and  leet  belong,  free  warrens,  &c.  &c. ;  and 
goods  and  chattels  of  felons  and  fugitives,  and  felons  of  themselves,  outlawed  or  _ 
otherwise,  and  others  howsoever  condemned,  or  convicted,  deodands,  estrays,  and 
other  rights,  jurisdictions,  privileges,  franchises,  liberties,  &c.  as  or  which  the  said 
Thomas,  late  archbishop  of  Canterbury,  or  either  or  any  of  his  predecessors,  in  right 
of  the  archbishopric,  ever  had,  held,  and  enjoyed  in  the  manor  awl  premises  aforesaid, 
by  reason  or  pretext  of  any  charter  of  gift,  Sic."  That  is  the  language  of  this  second 
grant  to  Sir  Edward  North.    The  defendants  in  their  plea  deduce  their  title  from  that 
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giaiitco.  Now  the  first  question  is,  whether  under  that  second  grant  the  leasehold 
property  of  tenants  of  the  manor,  not  hadlij  dhmle,  within  the  manor,  passed  from  the 
crown  to  the  grantee ;  for  the  Attorney  Uenoral  has  very  properly  confessed  the 
defendant's  claim,  a.<  to  thou  parts  which  are  locally  situate  within  the  manor. 

Now  I  very  much  question  whether  the  leasehold  premises  of  the  tenants  of  the 
archbishop,  situate  out  of  the  manor,  would  have  passed  even  by  the  terms  of  the  first 
grant  of  Edward  IV.  to  the  archbishop,  large  and  extensive  as  they  are  said  to  be; 
yet  certainly,  as  applied  to  this  question,  those  letters  patent  are  very  difficult  of 
inter-[256]-pretation.  But  a  fact  is  put  on  the  record  by  the  replication  of  the 
Attorney  General,  which  will  much  assist  us  in  ascertaining  the  true  construction  of 
these  instruments.  It  is,  that  "  the  archbishops  of  Canterbury  before  and  at  the  time 
of  making  the  letters  patent  of  Edward  IV.  and  from  thence  till  the  time  of  the  grant 
from  the  then  archbishop  to  King  Henrv  VIII.  rvere  seized  in  their  demesne  as  of  fee,  in 
rujht  of  the  arrMishoj'ric,  as  well  of  ami  in  the  mU  maiurr  of  Harrow,  as  of  and  in  divers 
otiier  lordships  and  manors  in  divers  parts  of  England,  wherein  were  divers  men  and  tenants 
of  the  archbishops,  as  v:ell  residents  as  non-residents,"  and  that  fact  may  serve  to  account 
for  the  otherwise  apparently  extraordinary  terms  of  the  grant,  on  which  the  defendants 
put  so  extensive  a  construction  ;  and  undei-  which  they  insist  that  every  thing  which 
belonged  to  eveiy  tenant  of  the  manor,  in  an}'  place,  and  wherever  situate,  became 
forfeited  on  attaindei',  to  the  archbishop.  Now  certainly  that  would  be  a  most  incon- 
venient construction,  and  would  be  productive  of  much  mischief  if  it  were  to  be 
supposed  that  the  king  should  make  such  a  grant  to  any  person  who  was  possessed  of 
other  manors,  without  confining  it  to  the  possessions  of  the  grantee  ;  for  each  of  those 
manors  might  be  aliened  to  other  different  persons  as  the  manor  of  Harrow  was  to  the 
king,  and  in  that  case  each  individual  alienee  would  have  claims  .so  incompatible  as  to 
render  the  grant  altogether  absurd  in  effect,  and  impracticable  of  oijoyment,  if  it  were 
necessarily  to  be  construed  as  the  defend-[257]-ants  contend,  reddendo  singula  singulis, 
whereas  there  might  be  somewhat  more  of  consistency  in  such  a  grant,  if  taken  to  be 
personally  confined  to  the  proprietor  of  many  manoi'S,  giving  him  such  a  right  com- 
mensurate in  extent  with  his  othei'  possessions.  In  any  other  point  of  view  the 
construction  now  attempted  to  be  set  up  wonhl  .so  aljound  with  inconveniences  and 
inconsistencies,  that  unless  we  should  be  absolutely  driven  to  adopt  it,  it  ought  to  be 
at  once  rejected. 

In  such  a  case  therefore  the  onus  is  on  the  defendants.  Now  they  profess  lo 
BUsUiin  that  onus  by  an  authoiity,  which  they  insist  is  decisively  in  their  favor.  I 
have  been  favored  with  a  copy  of  the  record,  but  I  think  I  may  fairly  state  it  from  the 
book  ill  which  it  is  reported  ;  that  is  Lord  Lnmlci/'s  case. 

[His  Ijordship  read  the  case.] 

Now  it  docs  not  strike  mc  that  that  ('ase  is  exactly  in  point  licrc,  even  asapplii:ablc 
to  the  first  grant,  so  as  to  establish  the  dofen<lants'  position  ;  for  the  words,  and  the 
form  of  the  giant  in  ]j)rd  Lninlci/'s  rose,  arc  not  |)icciscly  the  same  as  in  these  letters 
patent*.  But  with  respect  to  its  l)eing  [258]  coiu-lusive  or  applicable  to  that  proposi- 
tion as  to  the  .second  grant,  I  think  it  is  ipiite  clear  that  it  has  no  application  whatever 
to  that,  and  theiefore  we  need  not  discuss  its  l)earing  on  the  first  letters  patent 

Thei'e  can  be  no  doubt  that  Henry  VIII.  took  the  manor  as  fully  as  the  king  had 
it  before  the  original  grants.  The  cases  are  numerous  which  est-ibli.sh  that ;  but  I 
shall  content  myself  with  only  stating  one  or  two.  In  the  case  of  The  Alihot  of  Strata 
Marcella  (9  Kep.  2.")  b.)  it  is  said,  "when  the  king  grants  any  privileges,  liberties, 
franchises,  iV;c.  which  were  such  in  his  own  hands  as  ])arcel  of  the  flowers  of  the  crown, 
as  bona  ife  cat>illa  felonum,  iV;c.  within  such  possessions  :  if  they  come  again  to  the  king, 
they  arc  merged  in  the  crown,  and  he  has  them  again  in  jure  corona'."  That  jKisition 
is  maintained  in  C'omyn's  Digest  (tit.  I'Vanchises,  (J.  1),  where  authorities  are  collei^ted 

*  It  may  bo  useful  to  make  one  short  observation,  as  to  the  distinction  in  the 
language.  In  the  case  cited,  the  words  are  "  de  &  in."  In  this  grant  the  words  are 
"  in,  "/,  or,  upon,"  the  one  making  the  more  compi'chensive  and  personal  preposition 
"de"  the  leading  term,  and  uniting  it  with  the  more  limited  and  local  one  "m"by 
conjunction  (purporting  addition) —the  other  giving  the  commanding  position  to  "iv," 
and  em])loying  the  disjunctive,  making  "of"  rather  synonimous  with  "npm,"  than 
distinct  from  "in  "  ami  "upon,"  as  if  intended  to  be  used  merely  to  explain,  and  not 
to  add  to  the  leading  term. 
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which  establish  that  franchises  appendant  to  a  manor,  or  other  possei?sions  become 
extinct  by  their  re-union  to  the  crown,  and  the  king  is  then  again  seised  of  them  in 
jure  coronse. 

That  being  so,  the  rule  is,  that  where  liberties  are  extinct,  they  cannot  be  created 
de  novo  by  [259]  general  words.  There  are  one  or  two  strong  decisions  to  that  efiect 
in  Viner ;  and  I  have  looked  into  the  cases  themselves,  and  find  them  perfectly  correct. 
The  first  is  in  tit.  "  Prerogative  of  the  King,"  (A.  c.)  "The  dean  and  chapter  of  P. 
being  seised  of  certain  manors,  to  which  the  king  annexed  by  grant  that  they  should 
be  discharged  of  purveyors.  They  surrendered  the  manors  to  the  king.  The  king 
afterwards  granted  them  to  others,  with  the  same  liberties  and  privileges  as  the  dean 
and  chapter  had.  In  that  case,  in  as  much  as  the  ancient  liberties  were  extinct,  by 
being  sunk  into  the  crown,  such  general  grant  did  not  create  de  novo  the  liberties 
which  the  dean  and  chapter  had  before."  In  another  case,  in  the  same  book,  tit. 
Prerogative  (A.  c.)  2,  "The  Bishop  of  Coventiy  had  a  liberty  de  catallis  felonum 
within  his  manor  of  B.  and  the  manor  having  come  to  the  king  by  attainder,  he  granted 
it  over  with  tota  tales  taiitas  &  quales  libertates,  as  the  bishop  or  his  predecessors  had  : 
yet  it  was  held,  that  the  grantee  should  not  have  b}'  that  grant  the  said  liberties  which 
the  bishop  had  ;  for  when  they  are  once  extinct,  words  of  revivor  will  not  be  snfticient ; 
but  there  ought  to  be  words  of  grant :  and  such  general  grant  will  not  be  sufficient." 
In  Lwd  Paget' s  case  also  {n)  it  was  held,  that  general  words  are  not  sutficient  in  the 
king's  grant.  Thus,  where  a  gi'ant  was  of  bona  &  catalla  felonum  in  a  particular  forest 
by  H.  VI.  to  J.  S.  Afterwards,  by  a  piivate  statute,  [260]  all  liberties  granted  by 
him  were  resumed.  The  foi-est  came  to  the  king  by  attainder,  and  it  was  again  granted 
over  with  all  the  liberties  which  J.  S.  had  therein  with  a  non  obstante  aliquo  statuto; 
yet  it  was  held,  that  the  grantee  should  not  have  bona  felonum  by  such  general  words: 
and  there  are  many  other  cases  to  the  .same  effect.  I  will  only  add  that  of  The  King  v. 
Siitloii  (1  Saund.  273),  where,  on  a  grant  of  bona&  catalla  felonum,  it  was  held,  that  the 
goods  and  chattels  of  felons  of  themselves  do  not  pass. 

[His  Lordship  again  adverted  particularly  to  the  terms  of  the  grant  of  Henry  V'lII.] 
It  is  admitted  that  by  this  grant  the  goods  and  chattels  of  felons,  situated  irilhiii 
the  manor,  passed  ;  but  the  defendants  claim  all  the  tenant's  goods,  &c.  wherever 
situate.  Now  that,  as  I  have  said,  would  be  a  most  inconvenient  grant  if  it  were  to  be 
so  construed ;  but  I  consider  that  it  is  impossible  to  give  so  extensive  a  construction 
to-  that  grant,  even  if  it  were  not  a  grant  of  the  crown,  but  of  a  pri\ate  individual ; 
for  by  the  grant  of  a  private  person,  of  the  goods  and  chattels  of  felons  vithhi  a  place, 
the  goods  and  chattels  of  felons  out  of  that  place  would  clearly  not  pass.  I,  however, 
by  no  means  intend  to  admit,  by  so  saying,  that  the  grants  of  the  crown  are  to  be 
construed  as  those  of  private  persons  are  ;  for  they  are  not  governed  by  the  same 
pi'inciples.  It  has  been  urged,  that  the  words  ex  mero  motu  &  certa  scientiii  (p),  reduce 
a  royal  grant  to  the  [261]  same  standard  of  construction  as  the  grant  of  a  subject,  and 
bring  it  within  the  principle  that  it  is  to  be  taken  strongly  against  the  grantor,  and 
certainly  those  words  are  here.  I  am  however  not  of  that  opinion,  and  although  cases 
to  that  efiect  may  be  found,  yet  the}'  will  not  bear  minute  investigation,  when  the 
principles  on  which  they  proceed  are  examined.  Then,  when  it  is  contended  that  the 
words  of  i-eference  to  the  former  grant  carry  it  further,  the  cases,  which  I  have  already 
adverted  to,  furnish  the  answer  to  that  proposition. 

Thus  the  defendants  having  no  claim  on  principle,  and  there  being  many  authorities 
against  them,  we  are  to  enquire  if  there  be  any  case  which  favors  the  doctrine  on 
which  they  rely.  I  consider  the  only  authority  cited  for  them  which  even  appears 
to  incline  towards  it,  {Lord  LKuih'ifti  «(.>■<',)  as  by  no  means  in  point,  or  applicable; 
for  the  words  in  that  grant  are  bona  (iV:c.)  tentium  (&c.)  de  &  in  omnibus  maneriis, 
&c.  dieti  comitis,  so  that  that  grant  is  extended  expressly  to  tenants  holding  of  the 
manor,  as  well  as  tenants  uitJiin  the  manor;  whereas  in  this  second  grant  there  is 
a  total  absence  of  de,  and  a  constant  presence  of  the  preposition  in  The  words 
within  the  manor  are  on  each  occasion  repeated  as  if  with  care,  at  the  commence- 
ment, throughout,  and  at  the  end.  That  case  being  therefore  out  of  the  way, 
there  is  no  authority  for  the  arguments  which  have  been    used  on    behalf   of    the 

(n)  Cited  in  Ijyrd  Darcie's  case,  Cro.  Eliz.  513. 
{p)  Vide  Sawyer  v.  East,  Lane,  Eep.  111. 


1  PRICE,  262.  THE    KING    V.  CAPPER  G03 

dcfciKlants'  [262]  claim,  and  there  must  accordingly  be  judgment  foi-  the  crown  on 
that  part  of  the  case. 

The  ne.xt  question  is  as  to  the  stock  and  the  dividends.  Now  it  is  certainly 
not  ea.sy  to  define  precisely  the  meaning  of  "stock."  It  is  not  an  ancient  subject  of 
property,  nor  known  to  the  common  law.  It  is  however  a  hereditament.  It  is  an 
ainniity,  and  treated  as  such  by  act  of  parliament,  and  it  is  made  personal  estate  by 
statute.  But  whatever  it  may  be  after  our  decision  on  the  other  part  of  the  case,  the 
only  rpicstion  regarding  it  now,  is  where  such  estate  is  to  bo  considered  as  locally 
situate.  It  does  not  lie  within  the  manor  of  Harrow  clearly,  nor  is  there  any  precise 
defined  locality  ascribable  to  it.  For  some  purposes  however  it  has  a  locality,  as 
certain  specialties  have.  One  of  those  purposes  is  that  of  probate  and  administra- 
tion, for  giving  effect  to  which  it  is  supposed  to  lie  within  the  archbishopric  of 
Canterbury.  Now  Harrow  is  not  within  that  archbishopric.  It  cannot  therefore  in 
any  sen.sc  be  said  to  lie  within  the  manor  of  Harrow,  even  if  it  have  a  fixed  locality ;  and  if 
it  have  not,  cadit  c|uostio,  for  nothing  is  granted  that  is  not  within  the  manoi-  of  Harrow. 

The  case  of  ll'ildiiiau  v.  JFihlman  (9  Ves.  177),  which  was  decided  by  the  then 
Master  of  the  Rolls,  whose  accuracy  we  all  well  know,  is  applicable  to  this  [263]  point. 
The  (piostion  there  was,  whether  stock  which  a  wife  had  become  entitled  to  as  next 
of  kin  to  an  intestate  in  the  life-time  of  her  husband,  part  of  which  she  had  trans- 
feired  with  his  consent,  belonged  to  her  after  his  death.  She  had  received  the 
dividends  whilst  he  was  living.  The  Master  of  the  Rolls  was  of  opinion  that  it  did 
belong  to  her  by  sui-vivor.ship.  We  know  that  a  chair  oi'  a  horse  would  not,  but  that 
a  debt  or  a  legacy  would.  On  that  occasion  his  Honor  said,  "The  interest  in  stock  is 
properly  nothing  but  a  right  to  receive  a  perpetual  annuity,  subject  to  redemption — 
a  mere  right  therefore  :  the  circumstance  that  government  is  the  debtor  (so  that  he 
considered  it  a  debt)  can  make  no  difi'erence — a  mere  demand  of  the  dividends  as  ilicy 
become  due  having  no  resemblance  to  a  chattel  moveable,  or  coined  money,  capable  of 
possession,  and  manual  apprehension."  Thus  he  seems  to  have  thought,  and  I 
apprehend  correctlj' ;  that  such  a  chattel  as  is  capable  of  reduction  into  possession  by 
a  husband,  .so  as  to  give  it  to  him,  must  be  such  as  may  be  possessed  by  manual 
occupation.  And  oti  that  ground  ho  decided,  that  a  tiansfcr  of  stock  to  the  wife,  was 
not  a  reducing  into  possession  b}'  the  husband,  so  as  to  destioy  its  legal  incident  of 
sui'viving  to  the  wife. 

Then  it  has  been  held,  that  the  woixls  bona  ife  catalla  in  a  royal  grant  will  not  pass 
the  debts  of  a  felon.  The  authoTitics  for  that  arc  Fard  and  Sheldon's  r.as''  (12  Co.  1,  2), 
and  The  King  v.  Sutton  (1  Saund.  273).  In  [264]  the  first  of  those  cases  it  is  laicl 
down  that  a  grant  of  such  things  extends  onl}'  to  goods  in  possession,  and  not  to 
things  in  action.    Now  stock  caruiot  be  called  a  thing  in  possession  :  it  is  a  thing  in  action. 

There  is  also  another  case  which  is  w.vy  strong  on  the  same  ])oint,  because  it  goes 
to  shew  th.'it  th(!  words  "goods  and  chattels  "  will  not  cai'ry  a  debt  as  being  a  chose  in 
action  even  in  a  will,  where  there  are  not  other  words  plainly  importing  an  intention 
that  the)'  should  pass  ;  for  I  by  no  means  say  that  it  would  not  pass  choses  in  action 
in  a  will  in  any  case.  We  are  now  however  upon  the  construction  of  legal  instru- 
ments which  require  great  care,  notwithstanding  any  liberality  which  the  words  ex 
certa  .scientia  &  mero  motu  may  be  supposed  to  admit  of.  The  case  I  allude  to  is  that 
of  ('liapmnn  v.  Hart  (1  Ves.  .sen.  271),  which  was  a  be(|uest  of  all  the  testator's  goods 
UTid  chattels  in  his  house,  and  on  lioard  the  "  Warwick."  On  that  Loi'd  Hardwicke 
said,  "  Undoubtcflly  no  goods  and  chattels  in  the  house  can  pass  but  .such  as  wcic 
properly  in  possession,  not  choses  in  action,  except  bank  notes,  which  the  Court  con- 
siders as  cash  ;  for  those  words  may  certainly  extend  further  than  to  bare  fnrnitiiro, 
and  if  any  ready  money  were  in  the  house  (if  not  an  extraordinary  sum,  and  just 
received)  that  would  pass.  In  The,  ('nunti'xn  of  Aylextmrji'a  aisf.  I  was  of  opinion,  that 
by  a  devise  of  all  things  in  a  house,  money  and  banlc  [265]  notes  passed  to  the 
testator's  wife,  and  that  the  testator  meant  to  consider  the  notes  as  cash  ;  but  bonds 
do  not  |)ass,  not  admitting  of  a  locility,  except  .is  to  the  piobate  of  wills,  .Vc.  I  lliink 
there  is  a  ditlcrencc  between  ;i  leg.icy  of  goods  on  board  a  ship,  and  in  a  house,"  and 
so  on.  So  that  Lord  Hardwicke  was  of  opinion,  that  the  words  "goods  and  chattels," 
would  not  pass  choses  in  action. 

There  is  also  a  case  in  Bro.  Ch.  Ca.  of  Moore  v.  Moore  (1  Br.  Ch.  Ca  127),  where 
Lord  Thurlow  held  the  same  doctrine,  and  recognized  the  case  of  ('liapmav  v.  //art. 
The  question  was,  whether  a  bond  found  in  a  drawer  in  a  house  in  SuHTolk  pa.s8ed 
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under  n  liequest  of  "  all  my  goods  and  chattels  in  Suflfblk,"  and  whether  the  word  bona 
would  pass  bonds  and  credits  ;  and  his  Lordship  said,  "  Choses  in  action  have  no  locality. 
Bonds  have  no  more  locality  than  other  choses  in  action,  otherwise  than  l\y  drawing  the 
jurisdiction  of  the  ecclesiastical  court,  and  the  judgment  in  that  case  (Chapman  v.  Hart) 
must  prevail.  In  this  case  also  it  has  weight  that  the  house  was  given  to  the  same 
person.  Removal  of  goods  for  a  necessary  purpose  is  not  an  ademption  of  a  specific 
legacy.  But  would  you  follow  bonds  and  judgments  in  the  same  manner?  It  would 
be  too  much  to  argue  it  in  that  way.  The  authority  of  that  case  must  go  so  far  as  to 
include  bonds  with  other  choses  in  action  as  to  their  want  of  locality." 

[266]  It  is  thus  settled  that  a  bond,  and  stock  have  no  locality  any  more  than 
other  choses  in  action,  except  for  the  purpose  of  probate  and  administration  ;  and  there- 
fore as  the  words  here  are  bona  &  catalla  felonum  they  do  not  pass  stock,  which  I 
consider  is  a  chose  in  action,  or  in  the  nature  of  a  chose  in  action.  It  is  not  a  thing 
tangible  of  which  you  can  take  corporal  possession,  and  therefore,  without  having 
recourse  to  the  distinction  founded  on  the  words  "  in  "  and  "  within,"  as  not  passing 
any  thing  which  is  locally  situate  without  the  manor,  .stock,  as  a  chose  in  action,  does 
not  pass  by  this  grant  as  bonum  aut  catallum,  and  therefore  it  is  impossible  to  refuse 
our  judgment  to  the  crown. 

I  am  desirous  of  repeating  such  of  the  reasons  which  I  have  given  as  are  founded 
on  the  fact  stated  in  the  leplication,  that  the  archbishop  was  seised  at  the  time  of 
these  various  grants  of  many  other  manors  ;  foi'  in  ease  of  his  alienation  of  any  or 
all  of  them  singly  to  different  persons,  as  he  might  have  done,  the  absurdity  and 
impracticability,  which  w-onld  ensue  from  adopting  the  construction  contended  for  by 
the  defendants,  would  be  intinite  and  monstrous.  Independently  of  that  however  we 
are  of  opinion,  that  judgment  should  be  given  for  the  crown.  That  is  the  opinion  of 
the  Court,  at  least  with  the  exception  of  my  brother  Garrow,  who  has  abstained,  from 
motives  of  delicacy  '',  from  expressing  any  opinion  ;  hat  my  [267]  brothers  (xraham 
and  Wood  concur  fully  in  the  judgment  which  I  have  delivered.  The  reasons  which 
I  have  given  are  my  own,  and  for  those  I  am  alone  responsible. 

We  therefore  give  judgment  for  the  Crown  *''. 

*'  Having  been  Attorney  General  when  the  proceeding  was  instituted. 

*'-  It  appears  l)y  the  following  case,  which  is  in  Lane,  90,  and  the  cases  there  cited 
arguendo,  that  the  question  of  the  locality  of  a  chose  in  action  of  an  outlaw  on  a  similar 
claim,  in  virtue  of  a  royal  franchise,  was  made  in  this  court  in  the  reign  of  James. 

Bromley's  Case.     Hil.  8  Jac. 

Hutton,  Serj.  came  to  the  bar,  and  shewed  that  one  Bromley  had  before  this  time 
made  a  lease  for  years,  in  the  county  palatine  of  Durham,  of  certain  coal  mines  in  that 
county,  rendering  rent  £100  per  annum,  which  rent  is  arrear  for  divers  j'ears,  and 
that  Biomley  became  outlawed  here  in  the  Common  Pleas  for  debt,  at  the  suit  of 
Cullamour,  a  merchant ;  and  that  the  king  had  granted  this  debt,  due  upon  this  lease 
for  years,  as  forfeited  for  outlawry  unto  him.  And  Hutton,  for  the  liishop,  .said  that 
it  belongs  to  him,  because  he  had  all  the  goods  of  men  outlawed  within  his  county  ; 
and  if  this  debt  belongs  to  ihe  king  or  bishop,  it  was  the  doubt,  the  party  being  out- 
lawed in  the  county  of  Northumberland,  which  is  out  of  the  county  palatine  of  Durham. 

Tantield,  Chief  Baron,  said  that  the  debt  shall  follow  the  person  ;  and  ho  said  that 
in  21  Eliz.  Fere  andJefferies  [268]  case,  it  was  a  question  if  debt  upon  a  bond  shall  l)o 
forfeited  to  him  who  had  such  a  privilege  where  the  bond  is ;  and  he  said  that  in  this 
case  it  was  resolved  (hat  he  shall  have  the  hand  and  debt  {who  had  bona  utlaijatonuii)  where 
the  bond  is :  and  so  it  was  resolved,  as  he  said,  in  a  case  referred  out  of  the  realm  of 
Ireland ;  but  here  is  a  debt  which  accrneth  by  reason  of  a  real  contract  of  goods  in 
the  county  palatine,  and  he  who  is  debtor  is  the  party  outlawed,  but  not  in  the  county 
palatine  of  Durham. 

And  Hutton,  Serj.  said,  that  he  had  the  roll  of  a  case  in  this  court  in  the  time  of 
Edw.  III.  that  the  bishop  of  Durham  was  allowed  a  debt  in  a  more  stiong  case  than 
this  is  ;  for  there  a  creditor  was  outlawed  in  London,  and  his  bond  was  also  in  London, 
and  the  creditor  was  only  an  inhabitant  within  the  county  palatine,  yet  the  bishop 
was  allowed  this  del)t. 

Curia.  Put  in  your  claim,  and  we  will  allow  that  which  is  reasonable,  and  it  was 
adjourned. 


i 
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[A  (luestion  aroso  in  the  course  of  the  proceedings  in  this  ease,  in  which  depait- 
luent  of  the  office  they  ouglit  to  be  carried  on,  whether  on  the  King's  Kemembrancer's, 
or  the  Treasurer's  Remembrancer's,  side  of  the  Court ;  )jut  the  present  determination 
rendered  the  decision  of  that  point  of  practice  unnecessary.] 


[269]     Sittings  a  iter  Trinity  Term,  5G  Geo.  III.    Gray's  Inn  Hall. 

The  Attorney  General  v.  The  Mari.iuis  of  Downshire.  13th  June  ]K\G. — 
Construction  of  the  grants  of  the  king  — A  grant  of  exemption  from  forestal 
duties,  does  not  pass  the  forestal  rights  from  which  those  duties  spring  :  therefore 
a  grant  of  exemption  from  forestal  duties,  does  not  give  such  a  right  to  the  grantee 
as  will  give  him  a  claim  to  an  allotment  on  the  inelosure  of  commonable  lands 
within  a  forest,  in  consideration  of  the  forestal  rights. — To  pass  forestal  rights 
there  must  be  expi'ess  words,  indicative  of  that  particular  purpose,  in  the  grant. 
Semble,  such  rights,  properly  so  called,  are  not  grantable  to  a  subject. — A  grant 
of  a  manor  to  A.  with  particular  words  of  lefereiice  to  a  previous  grant  to  B.  as 
"with  all  liberties,  &c.  &e.  &c.  which  B.  had" — "in  as  full  and  ample  manner  as 
B.  held  and  enjoyed,  &c.  &c."  is  not  sufficient  to  pass  forestal  rights,  which  had 
been  granted  to,  and  enjoyed  by  B.,  without  express  words. — A  decision  in  Eyre 
against  a  former  grantee,  and  submitted  to  by  him,  if  followed  by  conformable 
usage,  is  conclusive  on  those  claiming  under  him. 

In  this  case  the  question  was,  the  extent  of  the  forestal  rights  of  the  crown  within 
the  manor  of  Easthampstead  (Boi'ks),  as  opposed  to  the  claims  of  the  defendant,  the 
proprietor  of  the  manor,  uiider.»various  grants  from  the  crown,  with  a  view  to  allot- 
ments of  the  commonable  lands  in  that  part  of  the  forest  of  Windsor  about  to  be 
inclosed  under  recent  acts  of  parliament :  and  it  depended  entirely  on  the  construction 
of  those  grants  l)y  the  court,  with  reference  to  the  facts  put  on  the  record  by  the 
finding  of  the  jury. 

On  the  trial  of  an  issue,  directed  by  those  acts,  for  the  purpose  of  ascertaining  the 
rights  of  claimants  in  the  usual  way,  the  jury  had  returned  [270]  a  special  verdict*, 
and  on  that  the  case  now  came  on  for  argument ; 

liTth  May. — Shepherd  for  the  crown  :  and  Taunton,  W.  E.  for  the  defendant. 

The  argnments,  and  the  cases  which  were  cited,  are  fully  sUited  and  considered  in 
the  judgment  of  the  court,  as  now  deliveied  by — 

l.'5th  June — Thomson,  Lord  Chief  Baron,  (after  time  taken  to  deliberate,)  as 
follows  t. 

This  was  a  suit  by  the  Attorney  Geneial,  on  l)ehalf  of  his  Majesty,  on  an  issue  as 
directed  by  two  acts  of  parliament  of  the  5:jd  and  5.jth  of  the  King  for  the  inelosure 
of  Windsor  forest. 

Those  acts  have  pio\  ided,  that  ceitain  compcn-[271]-satiou  should  be  made  to  the 
crown,  and  all  other  parties  interested  in  the  forest,  in  lieu  of  the  several  rights,  to 
which  they  claimed  to  be  entitled  in  the  foicst  so  about  to  be  inclosed.  Tliose  claims 
were  thereupon  refcried  to  a  trial  at  law,  on  a  feigned  issue,  on  which  the  ([uestion 
was, — whether  his  Majesty  was,  in  fact,  entitled  to  the  forestal  rights  and  interests 
claimed  to  belong  to  the  crown,  in  and  over  the  parishes  and  places  within  the  regard 
of  the  forest. 

*  The  parts  of  the  special  verdict  on  which  the  points  in  this  case  turne<l,  were 
read  and  dwelt  upon  with  much  particularity  and  minuteness  by  the  Lord  Chief  Baron, 
in  delivering  the  judgment  of  the  Court;  and  as  his  Lordship  has  so  blendeil,  with 
the  passages  to  which  he  referred,  the  comments  and  observations  which  occurred  to 
him,  as  that  it  would  have  been  necessary  almost  to  repeat  the  case  again  in  the 
judgment,  the  special  verdict  is  not  stated  here,  in  the  usual  course.  Indeed,  the 
judgment  itself  is  altogether  so  complete  a  detail  of  the  facts  of  the  case,  and  the 
documents  on  which  the  claim  is  f(jinided,  that  it  has  liecn  thought  neccssaiv  to  state 
but  very  little  mor(!,  for  the  purpose  of  introducing  tlui  substance  of  the  iiuestion,  and 
the  nature  of  the  claim. 

t  llis  Lordshi[)  had  previously  obscrv(;d,  that  the  judgment  was  given  iioir,  (jut  of 
the  common  course,  by  consent,  that  it  iiiigiil  bi'  cntcreii  as  of  the  last  Term. 
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The  acts  of  parliament  leeite,  that  the  Marquis  of  Dowiishiie  claims  to  hold  the 
manor  freed  and  exem))t  from  all  forestal  rights  whatsoever ;  and  the  marquis,  by 
his  plea,  says,  that  the  king  is  not  entitled  to  any  fmestal  rights  or  interest  in  tlie  manor 
and  parish  of  Easthampstead,  for  which  compensation  outjht  to  he  made  under  the  act  of 
parliament.  It  is,  in  other  words,  a  question,  whether  the  crown  is  entitled  to  forestal 
rights  there :  for,  if  it  is  entitled  to  forestal  rights,  the  compensation  follows,  as 
a  matter  of  course. 

This  being  the  issue  which  was  joined  between  the  Attorney  General  and  the 
Marquis  of  Downshire,  it  came  on  to  be  tried  at  the  Summer  Assizes  for  Berks,  in 
1814.  A  special  verdict  was  then  found,  which  states, — "  That  the  forest  of  Windsor 
is  an  ancient  and  royal  forest,  within  the  county  of  Berks,  extending  over  and  com- 
prising divers  parishes  and  places,  situate  and  being  within  the  regard  thereof ;  and 
that  the  [272]  within-named  manor  and  parish  of  Easthampstead  continually,  from 
time  immemorial,  have  been  and  are  within  the  metes  and  (except  the  within-named 
park)  parcel  of  the  within-named  forest ;  and  that  the  within-nanied  park  was,  up  to 
and  until  the  2d  day  of  June,  in  the  12th  year  of  the  reign  of  King  Charles  I.  late 
king  of  England,  also  within  the  metes  and  parcel  of  the  .said  forest."  The  finding 
does  not  stop  at  the  woid  "metes":  and  a  good  deal  of  argument  was  urged  on  the 
part  of  the  defendant  in  this  case,  to  shew  that  the  manor  of  Easthampstead  might 
be  within  the  metes  and  bounds,  and  yet  not  within  the  forest ;  that  is  to  say,  not 
within  the  regard  of  the  forest.  The  special  verdict  having  found,  "  that  the  manor 
and  parish  of  Easthampstead  are  within  the  metes  and  bounds,  and  except  the  park, 
parcel  of  the  within-named  foi'est,  and  that  the  park  was,  up  to  the  12th  year  of 
Charles  I.  parcel  of  the  forest ;  "  the  jury  further  state,  "  that  the  park  of  Easthampstead 
is  situate  within  the  within-named  manor  and  parish  of  Easthampstead,  and  that  the 
king  is  not  entitled  to  any  forestal  right  or  interes^within  the  said  park,  but  that 
the  same  park  is  exempt  from  all  the  laws  of  the  forest,  and  all  the  rights  of  the  crown, 
in  respect  thereof ;"  so  that,  with  regard  to  the  park,  the  jury,  by  their  finding,  have 
expressly  negatived  the  crown's  right  to  any  interest  whatsoever  within  the  park,  and 
consequently  to  any  compensation  whatsoever  in  respect  of  that.  That  part  of  the 
case,  therefore,  the  jury  have  decided  upon. 

[273]  Then  the  jury  further  find,  (and  this  is  a  finding  upon  this  special  verdict, 
extremely  material  to  be  attended  to ;)  "  that  the  king  and  his  predecessors,  kings 
and  queens  of  England,  have  continually,  from  time  immemorial,  within  the  same 
manor  and  parish,  except  in  the  said  park,  from  the  said  2d  day  of  June,  in  the  12th 
j'ear  of  the  reign  of  Charles  I.  exercised  such  forestal  rights  and  interests  as  are 
claimed  by,  and  to  belong  to  his  majesty,  in  and  over  the  parishes  and  places  within 
the  regard  of  the  said  forest : "  finding  an  actual  usage  by  the  crown  of  forestal  rights 
over  these  lands,  in  respect  of  which  they  are  now  claimed,  notwithstanding  any 
supposed  grants  that  may  have  existed,  to  convey  the  right  from  the  crown. 

They  fuither  find,  "that  before  and  on  the  27th  of  February,  in  the  20th  year  of 
the  reign  of  King  Henry  III."  (and  this  is  the  date  of  the  first  grant  upon  which  any 
right  which  the  defendants  can  claim  must  arise),  "the  within-named  manor  and  parish 
of  Easthampstead,  and  the  manor  of  Huiley,  were  within  the  regard  of  the  said  forest 
of  Windsor ;  and  that  the  prior  and  monks  of  the  church  of  St.  Mary,  of  Hurley, 
a  cell  of  the  abbey  of  Westminster,  were  seised  of  the  within-named  manor  of 
Easthampstead,  and  of  the  manor  of  Hurley,  with  their  appurtenances,  in  their 
demesne,  as  of  fee,  in  right  of  their  priory  of  Hurley ;  and  that  they  being  so  seised 
thereof,  certain  letters  patent  were  made  by  King  Henry  HI.  under  his  great  seal  of 
England,  bearing  date  at  Woodstock,  on  the  said  27th  day  of  February,  in  [274]  the 
20th  of  his  reign."  Those  letters  patent  are  then  set  out  verbrtim.  They  begin  by 
reciting  his  Majesty's  pious  and  good  intentions  towards  which  monastery  ;  and  he 
grants  for  him,  and  his  heirs  for  ever,  to  God,  and  the  church  of  St.  Mary,  of  Hurley, 
(which  is  a  cell  of  the  abbey  of  Westminster,)  and  to  Richard,  the  prior  of  Hurley, 
and  the  monks  there  serving  God,  and  their  successors,  all  the  lands  and  donations  of 
lands,  men,  alms,  property,  rents,  and  possessions,  and  so  on,  under  general  wor.ls:  in 
short,  a  confirmation  of  whatever  they  then  possessed  ;  and  it  uses  a  great  number  of 
words  of  Saxon  derivation,  as  "infangenthef "  and  "  utfangenthef,"  and  a  great  many 
others,  "infang  and  forfang,"  &c.  &c.  &c.  and  escape  from  prison,  and  murder,  and 
robbery,  and  of  money  which  belongs  to  murder  and  robbery,  and  forestalling,  within 
time  and  without,   and  with  all  causes  which  are  and  can  be;    and  granting  also, 
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"that  the  church  of  Hurley,  and  thu  ])rior  ami  monks,  Iic  (juit  of  all  mercies,  and  that 
they,  and  all  the  men  of  the  tenements  which  they  hold  of  the  same  prior,  be  free 
from  all  H'ot  and  geh!."  Those  terms,  it  was  contended,  were  properly  terms  which 
applied  to  impositions  in  the  forests  ;  }>ut  that  is  not  so,  for  it  means  tax  and  tribute 
every  where,  in  point  of  fact,  anrl  thus  it  is  true,  it  may  include  the  forest, — "  and  all 
aids  of  the  king's  sherifls,  and  their  ministers,  and  mercy  and  tine  of  county,  and 
hydage,  and  cariicage,  and  danegeld,  and  horngeld,  and  wapentake,  and  talliage, 
lastage,  and  stallage,  and  sewynge,  miskening,  mandbrig,  burchbrig,  shires  and  hundreds, 
[275]  ^Wdnimotcf,  pleas  and  plaints,  assizes,  views  and  summonses  :  and  of  the  carrying 
of  treasure,  and  ward  and  wardpenny  and  averpenny,  and  hundred  penn}^  and  bord- 
halfpenny,  and  theirthingpenny  :  and  from  all  w^orks  of  castles,  parks,  w-alls,  vivaries, 
and  bridges,  inclosures,  and  from  all  carriage,  summage,  and  navage,  and  the  building 
of  royal  houses,  and  all  maimer  of  work  ;  "  an<l  the  king  forliids  "  that  the  woods  of 
the  aforesaid  prior  and  monks  shall  lie,  in  any  manner,  taken  for  the  works  aforesaid, 
or  any  othei' ;  and  likewise  that  the  corn  of  them,  oi'  of  their  men,  or  any  of  the 
chattels  of  them,  or  of  their  men,  shall  be  taken  for  the  purveyance  of  castles ;  and 
he  wills  that  they  may  be  freely  and  suthciently,  without  any  exaction  of  chiminage," 
(which  is  a  toll  for  wayfares  through  the  forest,)  "or  other  impediments,  take  of  all 
their  woods  to  their  own  proper  use,  when  they  will,  nor  shall  they,  by  reason  thereof, 
be  put  in  forfeiture  of  waste,  or  in  mercy  ;  and  also  all  lands,  purprestures  now  made, 
and  all  the  assarts  of  them,  and  their  men,  who  are  not  earls  or  barons  now  made, 
and  which  thereafter  shall  be  made  by  royal  assent :  and  he  quits  claim  to  them,  for  ever, 
of  waste  and  rcfjarJ*,  and  of  the  view  of  foresters,  ami  (f  all  other  things  which  to  forest  or 
foresters  pertain  ;  and  that  tliey,  and  their  successors,  for  [276]  ever,  and  their  aforesaid  men, 
of  the  tenements  which  they  hold  of  them,  he  quit  of  the  lauinr/  of  dofls." 

This  last  sentence  certainly  does  purport  to  convey  to  them  exemptions  (for  that 
is  the  view  in  which  I  sec  it)  from  their  attendance  on  these  swainmote  courts,  and 
from  tiie  view  of  foresters  (who  are  the  persons  who  by  the  law  of  the  forest  are  to 
watch  and  take  notice  of  the  misconduct  of  the  persons  within  the  forest,  with  regard 
to  that  forest,)  and  of  all  other  things  which  to  forest  or  foresters  pertain,  and  that 
they  shall  be  quit  of  the  lawing  of  dogs — that  lawing  of  dogs  being  (as  we  all  know) 
what  the  foresters  were  to  do,  as  part  of  their  duty,  in  respect  to  the  cutting  oft'  the 
claws  of  dogs  within  the  forest,  to  prevent  their  chasing  the  deer. 

Then  follows  this,  which  has  nothing  to  do  with  the  forest. — "That  the  prior  and 
monks  and  their  men,  of  the  tenements  which  they  hold  of  them,  be  free  and  quit  of 
all  toll  in  every  market,  and  in  all  fairs,  and  in  all  passage  of  bridges,  waters,  ways, 
and  of  tiie  sea  throughout  our  whole  kingdom,  and  throughout  all  our  lands  in  which 
we  can  giant  liberties  to  thcni,  and  that  all  the  wares  of  them  and  of  their  men  in 
the  aforesaid  places,  be  likewise  ijuit  of  all  toll."  The  king  then  grants,  that  "  they 
may  have  view  of  frankpledge  in  all  their  lands  and  tenements,  with  plea  of  unlawful 
distress,  and  with  fines  for  licence  of  agreement" — and  then  he  grants  and  confirms 
to  them — [277]  "  that  if  anj^  of  their  men  who  are  not  earls  or  barons,  foi-  his  oU'ence 
ought  to  lose  life,  or  member,  or  shall  tly  and  will  not  abide  judgment,  or  shall  have 
committed  any  ofl'ence  for  which  he  ought  to  lose  his  chattels,  wheresoever  justice 
ought  to  1)0  done,  either  in  our  Court  or  in  any  other  Court,  the  same  shall  be  the 
chattels  of  the  aforesaid  prior  and  monks,  and  that  it  shall  bo  lawful  to  them,  without 
the  disturbance  of  the  shei-id's  and  all  our  bailill's  and  others,  to  put  themselves  in 
possession  of  the  aforesaid  chattels,  in  the  aforesaid  cases,  and  in  others,  where  the 
king's  bailill's,  if  the  same  chattels  belong  to  him,  may  and  ought  to  seize  the  same 
into  his  hands."  'I'hcn  it  grants,  "waifs,  an<l  estrays,  and  if  any  of  the  tenants  of  the 
afoiesaid  prior  and  monks  shall  forfeit  their  fee  which  they  hold  of  the  aforesaid 
prior  and  nidiiks,  it  sh.dl  be  lawful  to  them  to  ])ut  themselves  in  seisin  of  the  said  fee, 
and  the  said  fee,  with  the  appurtenances,  to  possess,  notwithstanding  that  the  king  have 
been  aceu.stomed  to  possess  the  fees  of  fugitives,  and  persons  condemned  for  a  year 
and  a  day,  and  if  any  of  their  tenants  or  men,  except  earls  and  barons,  be  amerced 
before  the  king,  or  the  justices,  sheriffs,  constables,  foresters,  bailill's,  or  other  his 


*  It  was  contended,  in  the  argument  for  the  defendant  (citing  Coke,  4  Inst.  306), 
that  the  effect  of  these  words  wa.s  a  complete  di.safforestation  ;  and  that  where  a  forest 
was  once  disaH'orcstod,  the  forestal  i-ights  could  not  be  revived  without  matter  of 
record,  since  the  Carta  de  Foresta. 
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mini.sters  of  what  condition  soever  tliey  be,  for  whatever  cause,  offence,  or  forfeiture, 
the  said  prior  and  monks  shall  have  all  the  mercies,  and  amerciaments,  and  fines, 
for  the  licence  of  agreement,  and  their  distresses  without  any  contradiction  ;  and  if 
it  shall  happen  in  any  case,  the  said  mercies  and  amerciaments  shall  have  [278]  been 
collected  by  the  bailifTs  of  the  king,  or  his  heirs,  they  shall  at  his  Exchequer,  b}'  the 
view  of  the  treasurer  for  the  time  being,  be  restored  to  the  same  prior  and  his  successors 
without  diminution  ; "  also  he  grants  and  confirms  to  them,  that  "  if  it  shall  happen, 
that  they  shall  not  have  used  any  of  the  aforesaid  liberties,  nevertheless,  they  maj' 
hereafter  use  the  same  :  and  prohibits,  any  one  thereupon  to  vex  or  disquiet  the  afore- 
said prior  and  monks  thereof,  or  to  do,  or  permit  to  be  done  to  them,  any  molestation, 
or  injur}',  or  put  them  in  plea  of  any  of  their  tenements  which  they  hold,  except 
before  the  king  and  his  heirs,  or  their  justices  ;  also  granting  that  no  one  shall  enter 
their  fees,  or  may  have,  or  retain  their  lands,  without  the  consent  of  the  prior  for  the 
time  being  ;  all  which  things  he  grants  and  confirms  to  them  in  pure  and pcrpdual  alms, 
uith  all  liberties,  and  free  aisloms,  which  the  royal  power  can  more  fullv  confer  on  any 
religious  house  for  the  love  of  God,  and  for  the  soul  of  the  Lord  the  King  John,  his 
father,  and  for  the  souls  of  all  his  ancestors  and  successors  :  and  he  prohibits  upon 
forfeiture,  &c.  that  any  justice,  sheriff,  constable,  forester,  or  their  minister,  do  intermeddle 
himself  or  themselves,  in  any  mutter  great  or  small,  concerning  their  lands,  rents,  possessions, 
m-  woods,  against  this  charter,  nor  fnfeit  them  or  their  men  in  any  thing  inasmuch  as  toe  hare 
taken  them,  and  all  the  property  and  possessions  of  them  and  of  their  men  into  our  custody 
and  special  protection." 

[279]  Then  the  special  verdict  finds,  that  on  the  16th  day  of  Ma}',  in  the  '2d  of 
Henry  IV.  letters  patent  were  made  and  passed  b}'  writ  of  the  privy  seal  to  this  effect : 
— "The  king,  considering  that  the  church,  belfry,  and  priory  houses  of  Hurley,  within 
the  forest  of  Windsor,  which  is  of  the  foundation  of  the  progenitors  of  Mary,  the 
king's  late  most  dear  consort,  deceased,  and  in  the  king's  patronage,  are  so  weak  and 
ruinous,  that  for  the  reparation  of  the  church,  belfry,  and  houses  aforesaid,  the  prior 
and  convent  of  the  aforesaid  priorj'  cannot  provide : "  the  king,  of  his  special  grace, 
and  by  the  assent  of  his  council,  granted  to  the  same  prior  and  convent  "  licence  to 
fell,  sell,  and  to  their  own  proper  use  take  competent  wood  for  timber  and  other  wood 
to  the  value  of  one  hundred  marks  of  their  own  wood,  within  the  forest  aforesaid,  for 
the  reparations  of  the  chnrch,  belfry,  and  houses  aforesaid,  without  the  disturbance 
or  impeachment  of  the  king  or  his  ministers  whomsoever,  saving  always  the  vert  for 
the  king's  wild  beasts  there,  by  the  survey  of  the  foresters  and  other  officers." 

So  that  here,  notwithstanding  the  supposed  grant  of  Henry  IH.,  which  is  contended 
to  have  passed  to  the  convent  the  right  of  taking  their  own  wood  without  any  dis- 
turbance, we  find  that  in  the  2d  Hen.  IV.  there  is  a  licence  to  take  a  portion  of  their 
own  wood  onlj',  and  that  only  for  a  particular  purpose,  namely,  for  the  repair  of  the 
belfry  of  the  church  and  the  priory  houses  within  that  priory.  That  is  certainly  not 
consistent  with  [280]  the  notion  that  they  had  under  their  grant  of  Henry  III.  an\' 
such  right  as  that  of  taking  the  wood  generallj' :  it  bears  strongly  the  appearance 
that  at  that  time  of  day  the  grant  had  not  been  put  in  use,  so  far  as  the  wood  was 
concerned  ;  if  it  had,  there  would  have  been  no  occasion  for  this  special  licence  from 
Henry  IV.  so  many  years  after  to  grant  to  the  monastery,  this  particular  I'ight  of 
taking  the  wood  for  this  special  purpose,  and  it  is  to  take  it  only  for  once,  it  is  not 
that  they  may  take  it  from  time  to  time,  but  to  take  it  for  once,  and  for  this  special 
puipose. 

They  then  find  the  dissolution  of  this,  (which  is  a  lesser)  monastery  by  the  act  of 
parliament  of  the  27th  of  King  Henry  VJII.  by  which  it  is  enacted,  "that  all 
moiia-steries  and  religious  houses  not  possessed  of  2001.  a  yeai',  and  every  thing  belonging 
to  them,  shall  lie  dissolved,  and  that  his  highness  shall  have  all  such  monasteries  and 
religious  houses  which  at  anj'  time  within  one  year  next  before  the  making  of  that  act 
had  been  given  and  granted  to  his  majesty  by  any  abbot,  prior,  abbess,  or  prioress, 
under  their  convent  seals,  or  that  otherwise  had  been  suppressed  or  dissolved,  and  all 
and  singular  the  manois,  lands,  tenements,  rents,  services,  reversions,  tithes,  pensions, 
portions,  churches,  chapels,  and  so  on,  and  all  other  interests  and  hereditaments  to 
the  same  belonging  to  hold  to  the  ci'own  for  ever." 

The  verdict  then  states,  that '  by  virtue  of  that  act  of  parliament.  King  Henr}'  VIII. 
became  and  [281]  was  seised  of  the  within-named  manor  of  Easthampstead,  and  of 
the  said  manor  of  Hurley,  with  their  appurtenances  in  his  demesne,  as  of  fee  in  right 
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of  his  crown  of  England,  in  such  manner  and  form  as  the  said  act  of  parh'amcnt  passed 
the  same." 

There  is  then  set  out  a  grant  from  King  Henry  VIII.  of  the  19th  of  May,  in  the 
36th  year  of  his  reign,  in  consideration  of  4001.,  to  Leonard  Chamberlayne,  Esq. 
amongst  other  things  of  the  '■  within-named  manor  of  Easthampstead,"  and  the  manor 
of  Hurley,  with  all  theii'  rights,  members,  and  appurtenances  in  the  said  county  of 
Berk.s,  to  the  said  late  priory  of  Hurley  formerly  lielonging,  and  being  parcel  of  the 
possessions  thereof,  and  al.so  amongst  other  things  of  all  and  singular  messuages, 
houses,  edihces,  mills,  waters,  fisheries,  fishings,  glebe  lands,  meadows,  feedings, 
pastures,  commons,  knight's  fees,  escheats,  I'eliefs,  rent,  reversions,  and  services,  and 
also  woods  and  underwoods,  and  other  his  rights,  profits,  commodities,  emoluments, 
possessions,  and  hereditaments  whatsoever,  with  all  their  appurtenances  in  the  towns, 
fields,  parishes,  and  hamlets,  of  Hurley  and  Ea.sthampstead,  in  the  said  county  of  Berks, 
and  elsewhere  soever,  lo  the  said  manors,  or  either  of  them,  in  ant/  wise  howsoever,  helomjing 
or  appertaining,  or  as  being  members  or  parcels  of  ilie  same,  thentofore  had,  knotmi,  accepted, 
reputed,  occupied,  or  used  as  fully  awl  entirely,  and  in  as  ample  manner  and  form  as  the 
last  prim;  and  the  lute  convent  of  the  said  late  priory  of  Hurley,  or  any  of  the  pvdecessm-s 
of  them,  in  right  [282]  of  the  said  late  priory  of  Hurley,  at  any  time  hef(rre  the  dissolution 
of  the  same  late  priory  had,  held,  or  enjoyed  or  ought  to  have  held  w  enjoyed  the  aforesaid 
manor,  lands,  teiiemcnls,  and  other  the  premises,  ivilli  the  appurtenances,  or  anyjiarccl  thereof, 
and  as  fully  and  entirely,  and  in  as  ample  manner  and  form  as  all  and  singular  the 
same  premi.ses  came  to  the  hands  of  him  the  said  Lord  Henry  VIII.  late  king  of  England, 
by  reason  oj  the  dissolution  of  the  said  late  priory,  or  of  any  act  of  piarliament,  or  othenvisc, 
and  in  /h'.s  hands  then  were  en-  ought  to  be,  or  to  have  been,  and  also  such  sorts  of  courts 
leet,  new  of  frankpledge  ami  free  warrens,  and  all  things  to  view  of  frankpledge  and  free 
warren,  belonging,  and  all  chattels,  ivaifs,  and  estrays,  and  all  other  ptrofiis,  Sc.  which,  &c. 
and  as  fully  and  entirely,  in  as  ample  manner  and  form  as  the  said  last  prior,  as 
fully  and  entirely,  and  in  as  ample  manner  and  form  as  tha  said  last  prior,  and  the  late 
con/vent  of  the  savl  late  pior  of  Hurley,  or  any  of  them,  or  any  or  cither  of  the  predecessors 
of  them,  had,  held,  oj-  enjcnjcd,  or  ought  to  have  had,  held,  orr  enjot/ed,'in  the  manors  afoi'esaid, 
and  other  the  premises,  by  reason  or  pretext  of  any  prescription,  use,  or  custom  theretofore  hail 
or  used,  or  by  reason  or  pi-etcxt  of  any  grants  or  cMifirmations,  or  of  any  letters  patent  by  him 
(he  said  Lord  Henry,  or  any  of  his  progenitors  of  the  said  prim;  (tc.  w  any  of  his  predecessors 
in  anywise  however  made  or  grunted,  w  by  any  other  mode  whatsoever :  to  have  and  [283]  to 
hold  the  aforesaid  manors,  messuages,  lands,  tenements,  courts  leet,  view  of  frankpledge,  chattels, 
waifs,  estrays,  free  warren,  and  all  and  singular  the  premises  above  expressed  and  specijied, 
vnth  all  tfieir  appurtenances  to  the  aforesaid  Leonard  Chamberlayne,  his  heirs  and  assigns 
for  ever. 

There  is  not,  therefore,  in  this  grant — of  the  manor,  and  of  what,  strictly  speaking, 
belongs  to  the  manor  only,  as  far  as  I  can  read  and  construe  the  grant — any  express 
mention  made  of  forestal  rights,  as  being  intended  to  be  conveyed  by  this  grant.  It 
is  a  grant  of  the  manor,  and  of  all  things  belonging  to  that  manor  as  fully  as  the 
priory  enjoyed  it  at  the  time  of  the  dissolulion.  It  grants  (what  I  did  Tiot  perceive 
to  be  contiiined  in  the  grant  of  Henry  III.)  free  warren.  I  believe  it  occurs  here  for 
the  first  time.  Now  a  grant  of  free  warren  is  by  no  means  a  grant  of  forestal  rights  ; 
for  the  beasts  of  the  warren  are  very  difi'eicnt  from  the  beasts  of  the  forest :  the  boasts 
of  free  warren  arc  said  to  be  only  hares,  conies,  and  the  roe,  and  ceitainly  free  warren 
does  not  compiehiMid  be;usts  of  the  forest,  therefore,  nothing  ])roperly  a  forestal  right, 
can  pjiss  by  that:  Tlien  the  grant  runs  "To  hold  and  enjoy  these  manors,  messuages, 
lands,  tenements,  courts  leet,  view  of  fi-ankpledge,  chattels,  waif.s,  estiays,  free  warrens, 
and  all  and  singular  other  the  promises  above  expressed  anil  s])ecified,  with  all  their 
appurtenaiK'cs  to  Leonard  Chamliorlayne,  his  heirs  and  assigns,  for  ever." 

[284]  The  juiy  find,  that  "  b}'  virtue  of  those  lottois  palciit,  the  said  Ivoonard 
Chamberlayne  became,  and  was  seised  of  the  within-named  manor  of  Kasth.unpstoiwl 
and  the  manor  of  Hurley,  with  the  appurtenances,  and  of  s\ich  of  their  said  liiierties, 
franchises,  inununitios,  and  jirivilcgcs,  therein  mentioned,  as  did  or  might  pa.ss  tii'Viiby." 
In  point  of  fact,  the  jiuy  have  not  found  what  he  actually  did  possess  under  this 
grant,  but  say,  that  he  became  seised  of  what  did  or  might  pass  liy  that  grant. 

They  further  state,  "tiiat  the  manor  of  Kasthanipstead,  and  the  manor  of  llin-ley, 
with  every  of  their  rights,  members,  liberties,  franchises,  immunities,  privilege;,  and 
so  on,  granted  to  Chamberlayne,  afterwards  by  divers  lawful  oonveyances  beciimc, 
Ex.  Div.  11.— 20 
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and  were  vested  in  Richard,  Lord  Lovelace ;  and  that  the  said  manor  of  Easthamp- 
stead,  witii  every  of  the  rights,  members,  liberties,  franchises,  and  so  on,  granted  to 
the  said  Leonard  Chamberiayne,  became  and  was  vested  in  the  said  Arthur,  Marquis 
of  Downshire ;  and  that,  at  the  time  of  passing  the  act  of  the  53d  of  Geo.  IIL  for 
inclosing  the  common  lands  within  the  forest  of  Windsor,  he  was  seised  to  him  and 
his  heirs,  of  and  in  the  said  manoi-  of  Easthampstead,  with  every  of  its  rights, 
members,  and  appurtenances,  arid  of  the  lihertifs,  francJdfes,  immunities  and  prirUegcti 
thereunto  belonging  and  appertaining,  as  fully,  freelv,  and  entirely,  and  in  as  ample 
manner  and  form  as  the  said  Leonard  Chamberiayne  was  seised  thereof,  by  virtue 
of  the  said  grant  to  [285]  him  thereof  made."  I  have  already  stated,  that  it  is  not 
found  what  Leonard  Chamberiayne,  in  point  of  fact,  possessed  under  that  grant. 

It  is  further  stated,  that  "  on  the  6th  day  of  February,  in  the  6th  year  of  the 
reign  of  King  Charles  L  the  said  Richard,  Lord  Lovelace,  being  then  seised  of  the  i 

said  manor  of  Hurley,  with  every  of  its  rights,  members,  Ul)crties,fianchisef,  immunities,        Mi 
pivileges,  and  appurtenavccs,  by  the  said  letters  patent  granted  to  the  said  Leonard 
Chamberlaj'ne,  in  hi.s  demesne,  as  of  fee,  a  certain  licence  was  given  under  the  hand  of 
Ilenrj',  Earl  of  Holland,  Chief  Justice  in  Eyre,  for  the  precinct  on  this  side  Trent,        ii 
having  full  power  and  authority,  by  virtue  of  his  office,  to  grant  the  same,  which  is        ■ 
set  out  in  hiPC  verba  ;  "  and  it  states  "  that  the  Justice  in  Eyre  had  been  certified  by  Sir  | 

Richard  Harrison,  Knt.  one  of  the  verderors  of  his  Majesty's  forest  of  AMndsor,  in 
the  county  of  Berks  ; "  so  that  it  seems,  that  at  this  time,  the  king  was  exercising — 
and,  indeed,  the  special  verdict  has  expressly  found,  that  he  had,  from  time  imme- 
morial, except  as  to  the  park,  since  the  12th  of  Charles  L  when  the  grant  was  made, 
exercised — forestal  rights.     It  appears  by  this  document  that  the  verderors,  whose  i 

duty  it  was  to  inspect  the  timber,  and  other  things  on  the  forest,  had  certified  "that        Ii  I 
there  was  a  certain  coppice  of  the  Right  Hon.  Richard,  Lord   Lovelace,  commonly  1 

called  or  known  by  the  name  of  Dodslie's  Coppice,  containing,  by  estimation,  twenty  , 

acres,  or  thereabouts,  lying  and  being  in  [286]  Hurley,  in  Fyne's  bailiwick,  within 
the  forest  of  Windsor,  and  county  of  Berks  ;  and  that  the  same  might  conveniently 
be  felled,  that  year,  without  destruction  of  the  vert  or  hurt  to  his  Majesty's  game ; " 
and  the  Justice  in  Eyre  says,  "I  have  therefore  thought  good,  for  the  causes  afore- 
said, and  at  the  request  of  the  said  Lord  Lovelace,  who  is  owner  of  the  said  coppice, 
to  give  licence  to  the  said  Lord  Lovelace  to  fell  down  and  inclose  the  said  coppice,  so 
that  the  same  be  sufficiently  fenced  and  kept  with  fences  and  hedges,  according  to 
the  assize  of  the  forest,  for  nine  years  next  coming  after  the  date  thereof." 

There  had  al-so  been  a  licence  granted  many  years  before,  in  Henry  IV.'s  time,  to 
the  convent,  to  fell  their  own  wood,  for  a  particular  purpose,  which  I  have  already 
noticed ;  and  then  again,  so  late  as  the  6th  of  Charles  I.  there  was  this  licence  granted, 
in  consequence  of  the  approbation  of  the  verderors  of  the  forest,  and  other  officers,  to 
Lord  Lovelace,  to  fell  and  inclose  his  coppice  for  that  year,  so  that  the  same  be 
sufficiently  fenced,  and  kept  with  fences  and  hedges,  according  to  the  assize  of  the 
forest,  for  nine  j'ears  next  coming.  And  that  is  found  by  the  jury,  who  state  by  this 
verdict,  that  they  further  find,  that  on  the  16th  day  of  January,  in  the  10th  year  of 
the  reign  of  King  Charles  I.  one  Richard  Libb,  Esq.  being  then  seised  of  a  certain 
coppice,  situate  in  the  within-named  manor  and  parish  of  Easthampstead,  in  the  said 
forest  of  AVindsor,  in  his  demesne,  as  of  fee,  a  certain  other  licence  was  given  [287] 
under  the  hand  of  the  said  Henry,  Earl  of  Holland,  Chief  Justice  in  Eyre,  of  the 
precinct  on  this  side  Trent,  having  full  power  and  authority,  &c.  which  is  just  to  the  1 

same  ett'ect  as  that  licence  which  was  granted  to  Lord  Lovelace  :  and  this  licence,  I 
take  it,  was  granted,  according  to  the  date  of  it,  subsequent  to  the  disallowance  of 
Lord  Lovelace's  claim,  before  the  Chief  Justice  in  Eyre,  which,  I  apprehend,  was  in 
the  Sth  of  Charles  I.  In  the  10th  of  Charles  I.  then  this  further  licence  is  so  granted  : 
it  is  precisely  in  the  same  terms  as  that  which  had  l)een  granted  to  Lord  Lovelace,  as 
the  owner  in  fee.  It  is,  to  cut  wood  in  a  coppice,  within  this  manor  of  Easthampstead, 
of  which  the  Marquis  of  Downshire  is  now  seised,  and  with  respect  to  which  he  claims 
to  exclude  the  ci'own  from  all  forestal  rights  upon  that  manor. 

The  jury,  with  respect  to  the  park,  have  taken  upon  themselves,  very  properly, 
to  decide  upon  the  forestal  right ;  they  state  that  "the  late  King  Charles  1.  and  his 
predecessors,  were,  from  time  immemorial,  seised  of  the  within-named  pai'k  of 
Easthampstead,  in  right  of  his  and  their  royal  crowns  :  and  that  Charles  I.  being  so 
seised,  did,  by  letters  patent  made  under  his  great  seal  of  England,  bearing  date  at 
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Wustiuiiistur,  on  the  2d  of  June,  in  llie  12th  year  of  his  leign,  grant  for  him,  liis 
heirs  and  siiueessors,  to  William  Trumball,  Esq.  the  park  of  Easthampstead  :  "  not  with 
any  general  woi'ds,  which  might  be  of  doubtful  import  how  nuich  they  carried,  and 
how  mueh  they  did  not ;  but  with  certain  express  words  ;  [288]  "  to  hold  and  enjo\' 
the  same,  free  and  exempt  from  ail  the  laws  of  the  forest,  and  all  the  rights  of  the 
crown,  in  respect  thereof,  and  his  heirs  and  assigns,  for  ever."  .So  that,  with  regard 
to  the  park,  it  seems  perfectly  clear,  that  by  fit  and  apt  words  contained  in  this 
grant,  not  onl}'  the  park  passed,  but  all  forestal  rights  passed ;  and  with  regard 
to  the  park,  it  may  therefore  be  said  to  be  disafforested  ;  but  then  tluit  is  cmijined 
to  the  park,  and  to  the  park  only.  Then  the  verdict  states,  that  the  same  park  has 
since,  by  divers  lawful  conveyances,  become,  and  is  now  vested  in  the  Marquis  of 
Downshire. 

These  facts  having  been  found  by  the  special  verdict,  the  doubt  .submitted  to  the 
Court  by  the  jury  is,  whether  or  not,  upon  the  whole  matter  foinid,  the  king  is  entitled 
to  any  forestal  lights  or  interest  within  the  within-mentioned  manor  and  parish  of 
Easthampstead,  out  of  the  said  park  of  Easthampstead,  for  which  a  compensation 
ought  to  be  made  under  and  by  virtue  of  the  within-named  act  of  parliament  made 
and  passed  in  the  5.3d  year  of  the  king.  That  they  submit  to  the  judgment  of  the 
court;  "that  if  upon  the  whole  matter  it  shall  seem  to  the  Court  that  the  king  is 
entitled  to  such  forestal  rights  and  interest  within  the  within-mentioned  manor  and 
parish  of  Easthampstead,  out  of  the  said  park  of  Easthampstead,  as  are  claimed  by, 
and  to  belong  to  his  majesty  in  and  over  the  parishes  and  places  within  the  regard  of 
the  said  forest,  then  they  say,  that  the  king  is  entitled  to  foi'esta!  rights  and  interests 
within  the  [289]  within-mentioned  manor  and  parish  of  Easthampstead,  out  of  the  said 
parish  of  Eastham]jstead,  in  manner  and  form  as  the  Attorney  (General  has  within 
claimed  ;  and  if  upon  the  whole  matter  it  should  seem  to  the  Court  that  our  lord  the 
king  was  entitled  to  forestal  rights  and  intei'cst  within  the  same  manor  and  parish, 
but  that  such  rights  and  interest  had  been  diminished  by  grants,  charters,  or  other 
means  abo\  c  mentioned,  so  as  that  such  forestal  rights  are  not  so  extensive  in  the  said 
manor  and  parish  as  in  the  other  manors  and  parishes  mentioned  in  the  .said  act  of 
parliament ;  then  they  say,  that  our  lord  the  king  is  entitled  only  to  such  limited  rights 
and  interest  as  it  shall  seem  to  the  Court  that  our  lord  the  king  is  entitled  unto  :  and 
in  such  case  it  was  agreed  to  refer  the  proportion  of  his  majesty's  compensation  for 
such  his  limited  rights  thoiein,  to  an  arbitrator  who  is  mentioned  in  the  special  verdict. 
But  it  upon  the  whole  matter  it  shall  seem  to  the  Court  that  our  lord  the  king  is  not 
entitled  to  any  forestal  rights  or  interest  within  the  within-mentioned  manor  and 
parish  of  Easthampstead,  for  which  compensation  ought  to  be  made  undei-and  by  virtue 
of  the  last-mentioned  act  of  parliament:  then  the  jurors  say,  that  our  lord  the  king  is 
not  entitled  to  any  forestal  rights  or  interest  in  the  within-named  manor  and  parish  of 
Easthampstead,  as  the  Attorney  Gener-al  for-  oirr-  lord  the  king  has  within  claimed. 
This  is  the  substarrce  of  the  special  ver-dict  which  has  iieerr  found,  and  which  raises  the 
questions  upon  which  the  Court  are  now  to  decide. 

[290]  It  was  conteirdcd  on  the  part  of  the  crowrr  that  there  were  no  forestal  rights 
intended  to  be  passed  by  this  grant  of  Ilein-y  HI.  to  the  priory,  which  has  been  meu- 
tioned— that  there  was  irothing  to  convey  the  forestal  rights,  arrd  that  the  words 
of  general  reference  in  the  subsequent  grant  of  the  Crowrr  to  Charnbcrlayrro,  after  the 
possessions  of  the  niorrastery  had  come  to  the  cr-own,  wer-c  rrot  suttlcierrt  for-  that  pur-pose, 
— that  there  was  rr(j  allowance  of  it  irr  I'^-r-e, — and  that  irr  the  r-eigrr  of  llcrrr-y  IV.  arr(l 
afterwar-ds  licences  wer-e  grarrted  to  cut  wood,  which  worrld  have  l)eeir  irrnieccs.sar-y  if 
they  had  had  forestal  rights.  That  I  have  stated  bcfor-e  arrd  ol)served  on.  Thcrr  the 
CJise  of  Lord  Lovelace  himself,  who  had  claimed  certain  rights,  or  r-athcr  o.vemptioirs, 
within  this  forest  in  tire  ^th  of  Charles  I.  was  cited  arrd  relied  on,  where  cer-tairrly 
all  his  clainrs  whatever-  they  were,  were  di.sallowed.  The  report  of  that  case  is  in  Sir- 
Williarir  -Jones,  but  Sir  William  Jones  certairrly  has  not  stated  the  whole  of  the  claim 
which  was  actually  then  made.  It  appear-s  by  the  record  fr-oni  the  Tower-,  that  the 
claim  was  more  exterrsive  than  is  ther-e  stated  :  in  short,  that  the  claim  comiircherrded 
ever-y  tliirrg  that  was  grarrted  by  rramc  to  the  corrverrt,  t)y  the  gr-arrtof  Henry  III.  Aird 
he  claimed  aLso  free  warr-err  which  was  irot  given  by  that  gr-arrt  of  Henr-y  HI.  but  by 
the  subsecirrent  gr-ant  of  Henry  VHI.  It  was,  irr  fact,  br-irrgirrg  before  the  Coirrt  of 
Eyi-e,  the  whole  that  he  could  possibly  lay  arry  claim  to,  under  any  title  whatsoever-, 
awl  the  result  of  that  vus,  thai  by  tlie  Court  in  Kyic,  that  claim  ivus  ivhully  di^allmued,  [291] 
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and  it  does  not  appear  that  any  subsequent  steps  were  ever  after  taken  to  impeach  that  judg- 
ment of  the  Conrt  in  Eyre. 

It  was  contended  on  the  part  of  the  defendant  however,  that  the  crown,  under 
the  circumstances  was  not  entitled  to  any  forestal  lights  :  or  if  it  was,  that  they  were 
only  of  a  limited  nature.  To  shew  that  the  king  was  not  entitled  to  any  forestal 
rights,  or  that  they  were  limited  ;  it  was  contended  that  these  grants  passed  entirely, 
or  in  part,  all,  or  some  forestal  rights.  We  are,  however,  of  opinion,  that  they  did 
not ;  for  the  grants  themselves  not  being  of  forestal  rights  in  terms,  hut  only  as  it  seems,  to 
lis,  of  certain  exemptions  from  forestal  rights,  not  of  the  forestal  rights  themselves,  as  pass- 
ing, or  intended  to  pass,  by  those  grants — exemptions  from  atteiuliug  courts  and  a  variety 
of  other  minor  exemptions,  such  as  from  having  their  dogs  lawed,  &c.  : — but  nothing  is 
therein  expressed  to  have  been  intended  to  pass,  so  as  to  cxchule  the  croivn  from  exercising  in 
right  of  the  croic-n,  as  it  has  exercised  in  point  of  fact,  the  forestal  rights  which  inherently 
belonged  to  the  crown. 

But  it  was  contended,  though  not  very  strongly,  that,  supposing  the  monastery  to 
have  had  these  forestal  rights  at  the  time  of  the  dissolution,  and  that  they  came  with 
the  property  belonging  to  the  monasteiy,  that  is  to  say,  with  the  manor  to  the  hands 
of  the  crown,  they  were  well  granted  by  the  new  grant  to  Chamberlayne.  Now 
Chamberlavne's  grant  certainly  contains  no  special  men-[292J-tion  of  any  thing  like 
forest  rights  :  it  is  a  grant,  as  confined  to  the  manor,  of  the  manor,  and  of  all  privi- 
leges, and  every  thing  which  with  that  manor  ought  to  be  enjoyed.  Upon  the  defen- 
dant's cmidruction  of  it  a  great  question  would  arise,  (ifhich,  it  .vee'»w  to  me,  ought  to  be 
ansrtvered  in  tlie  negative,)  whether  the  crown  could,  in  this  way,  convey  the  forestal 
rights.  But  there  was  no  grant  in  the  letters  patent,  of  any  light  to  chace  or  kill 
beasts  of  the  forest.  The  non-usage,  since  Chamberlayne's  grant,  explains  what  was 
not  comprised  in  it,  and  the  actual  finding  of  the  juiy  upon  this  subject  seems  to  be, 

1  think,  decisive,  that  the  forestal  rights  have  ever  been  exercised  by  the  crown,  not- 
withstanding those  grants,  with  the  exception  only  of  forestal  rights  within  the  park, 
since  the  deed  of  the  li^th  of  Charles  I. 

Upon  the  law  of  the  question,  as  to  what  passed  under  such  general  words  in  a 
grant  from  the  crown,  I  think  the  case  of  The  Bishop  of  Coventry  and  Litchfield,  in 

2  RoUe's  Abr.  203,  is  material  to  be  attended  to,  as  it  is  decisive  on  that  point.  It  is 
this  : — "  If  the  king  grants  certain  manors,  which  are  within  his  forest  of  D.  to  a 
bishop  and  his  successors,  and  grants  besides  that  they  shall  have  the  .said  manor  free, 
and  acquit  of  the  said  forest,  and  pleas  of  the  forest,  &c.  ;  and  after  the  said  manors 
come  into  the  hands  of  the  king,  and  he  restores  them  to  the  bishop," — I  say,  restores 
them,  for  so  I  translate  the  word  reddit,  and  that  I  take  to  be  the  true  meaning  of  it, — 
"  still  the  bishop  shall  [293]  not  be  exempted  of  the  forest  for  these  manors."  In 
2  Rolle's  Abr.  193,  tit.  Prerogative  le  Roy,  1.  25,  under  the  head,  of  "What  things 
shall  pass  by  general  words,"  I  find  the  following  case  : — "  The  dean  and  chapter  of 
J.  were  seised  of  divers  manors  in  Essex,  in  fee,  and  in  the  1st  of  Edward  IV.  the 
king  grants  to  them  and  their  successors,  that  they  shall  be  discharged  of  all  purvey- 
ance of  the  king  in  their  manors  in  Essex  ;  and  afterwards,  by  the  27th  of  Henry  VIII. 
c.  4,  it  was  enacted,  that  the  purveyors  of  the  king  might  purvey  in  all  for  the  king's 
provision,  as  well  within  liberties  as  without,  notwithstanding  any  grant  to  the  contrary  ; 
and  afterwards,  in  the  35th  of  Henry  VIII.  the  dean  and  chapter  surrender  their 
manors  to  the  king,  his  heirs  and  successors  ;  and  afterwards  the  king  grants  the  same 
manors  to  the  ancestors  of  Lord  D'Arcy,  with  tot  tales  quantas  et  hujusmodi  libertates. 
as  the  dean  or  chapter,  or  any  of  their  piedecessors  had,  any  statute  notwithstanding. 
In  this  case,  in  as  much  as  the  old  liberties  were  extinct  by  the  statute,  this  general 
grant  shall  not  create  anew  the  said  liberties  that  the  dean  and  chapter  had  before." 
Then  follows  another  case,  1.  41,  "The  bishop  of  Coventry,  among  other  liberties,  had 
a  liberty  de  catallis  felonum,  within  his  manor  of  B.  and  afterwards  this  manor  came 
to  Henry  VIII.  by  attainder,  and  this  is  granted,  with  tot  tales  tantus  et  quales  libert;ites 
the  bishop,  or  his  predecessors  had  :  the  grantee  shall  not  have  by  this  grant  the 
same  liberties  [294]  which  the  bishop  had,  for  when  they  are  once  extinct,  the  words 
of  revivor  will  not  be  sufiicient ;  but  there  ought  to  be  words  of  grant,  and  such 
general  grant  will  not  be  sufficient."  It  seems  to  me,  therefore,  on  these  authorities, 
that  there  is  no  ground  for  contending,  that  the  general  woi'ds  contained  in  this 
grant  to  Chamberlayne,  could  grant  this  liberty  to  him,  even  provided  the  convent 
had  had  them. 
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1  lijuu  already  stated,  that  the  convent  no  where  appears  to  have  had  granted  to 
them  a  liberty  of  chasing  and  killing  beasts  of  the  forest,  but  only  exemptions  from 
certain  services,  which,  as  belonging  to  the  forest,  they  were  bound  to  perfoim,  and 
certain  exemptions  from  the  regard  of  the  othcers  of  the  forest,  for  their  defaults. 

I  was  very  desirous  of  finding  what  kind  of  remedy  there  was,  provided  there 
had  been  an  improper  disallowance  of  the  claims,  made  before  the  Chief  Justice  in 
Eyre :  and  I  find  it  appears,  in  the  first  place,  that  if  they  should  refuse  to  receive  the 
claim,  there  is  an  old  writ  in  the  Register  de  libertatibus  allocandis,  which  lies  in  case  of 
their  refusal,  and  that  is  mentioned  in  4  Inst.  297.  And  if  having  received  the  claim, 
they  give  an  erroneous  judgment  upon  that  claim,  a  writ  of  error  lies  (it  is  expressly 
stated)  from  that  judgment  to  the  Court  of  King's  Bench  Now  certain  it  is,  that 
this  disallowance  of  Lord  Lovelace's  claims  has  been  acquiesced  in,  from  that  time 
down  to  [295]  the  present,  and  there  appears  to  have  been  no  attempt,  by  a  writ  of 
error,  or  otherwise,  to  get  rid  of  it,  although  it  is  plain  he  might  have  so  done  if  he 
had  thought  proper. 

There  was  only  one  point  in  that  case  of  Lord  Lovelace,  which  the  Court  took  time 
to  consider  about,  that  was,  as  to  the  courts  leet ;  but  that  is  totally  different  from 
any  thing  claimed  under  the  idea  of  forestal  rights  :  that  is  a  grant  of  what  is  generally 
contiiined  in  grants  to  lords  of  manors  ;  but  as  to  all  his  other  claims,  according  to 
that  case  they  were  totally  disallowed  ;  and  he  made  no  attempt  whatever  to  bring 
into  review  the  decision  of  the  then  Court  of  Eyre.  The  jury  do  not  find  that  these 
grants  were  ever  put  in  use  ;  on  the  contrary  it  is  found,  by  this  special  verdict,  that 
all  forestal  rights  were  exercised  by  the  crown  over  the  manors,  except  within  the 
park,  from  the  time  of  granting  that  park  with  an  exemption  from  forestal  rights,  by 
express  name.  What  ground  is  there  for  saying,  therefore,  the  grantees  had  any  such 
rights  given  to  them,  as  to  exclude  the  crown  from  the  exercise  of  its  forestal  rights. 
They  had  indeed  certain  privileges,  in  the  nature  of  exemptions :  and  supposing  those 
exemptions  to  have  been  well  granted,  and  put  in  use,  still  the  king's  forestal  rights, 
namely,  his  chace  of  venison,  and  the  preservation  of  the  vert,  would  have  remained 
to  the  crown,  notwithstanding  these  grants.  It  is,  in  respect  of  the  riglit  on  the  land 
principally,  I  shouUl  imagine,  that  the  compensation  provided  for  Ity  the  act  is  to  be 
made,  but  it  is  on  the  fo-[296]-restal  rights,  as  far  as  either  party  is  entitled,  that  any 
right  in  respect  of  the  land  depends. 

There  seems  to  be  no  ground  for  di'awing  any  line  between  the  crown's  being 
geneially  entitled  to  forestal  rights,  or  only  to  some  partial  rights  :  I  mean,  on  any 
of  the  facts  of  this  case:  so  that  the  second  mattei'  referred  to  the  Court  seems  not 
necessarily  to  arise  ;  for  if  we  are  siitisficd,  from  the  facts  disclosed,  that  the  king  still 
has  his  forestal  rights,  I  think  we  are  bound  to  say,  that  the  first  finding  in  the  matter 
rcferi'cd  to  us,  by  the  verdict,  is  right,  and  that  the  king  is  entitled  to  all  his  forestal 
rights  on  this  place,  (with  the  exception  of  the  park,)  tiiking  it  in  the  words  in  which 
the  jury  have  referred  the  question  on  the  matter  to  us. 

It  seems  to  me,  for  the  reasons  I  have  given,  (and  those  I  am  alone  answerable  for,) 
though  the  whole  Court  concms  in  the  conclusion,  that  the  king  is  entitled  to  the 
forestal  rigiits  in  the  way  the  special  verdict  has  submitted  them  to  us :  and  therefore 
the  entry,  I  take  it,  should  be,  that  "  it  appears  to  the  Court  that  our  said  lord  the 
king  is  entitled  to  such  forestal  rights  and  interest  within  the  within-mentioned  manor 
and  parish  of  Ivisthampstead,  out  of  the  said  p.irk  of  Ivisth.impste.id,  (for  that  is  the 
question  refeired  to  us  by  the  special  \crdict, )  as  arc  claimed  by,  and  to  belong  to  his 
majesty,  in  and'over  the  parishes  and  places  within  the  regard  of  the  said  forest." 
I  have  [297]  alieady  stated,  that  it  a])poars  very  plainly  that  this  ni.anor  was  clearly 
once  within  the  regai-d  of  the  forest,  it  being  so  stated  and  so  found  by  the  verdict, — 
and  that  the  "  king  is  entitled  to  such  forcstil  rights  and  interest,  in  manner  and  form 
iis  the  Attorney  General  hath  within  claimed." 

COK.V.M    KmIIAKDS,    Lli.    Cu,    liAKUN. 

CuKF  )'.  Brown  .\ni)  (Jtiiichs.  12th  January  ISI.s. — If  an  ai)i)rentice  after  serving 
two  years  of  his  time,  and  without  any  misconduct  on  the  part  of  the  master,  runs 
away  of  his  own  accord,  and  enlists  as  a  soldier,  and  afterwards  is  willing  to 
return,  but  the  master  will  not  recei\e  him  again,  the  master  is  not  compellable 
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to  return  any  part  of  the  apprentice  fee. — Nor  will  the  court  restrain  the  holder 
of  a  promissory  note  given  for  the  amount  from  proceeding  to  recover  it  at  law, 
by  injunction,  under  such  circumstances. 

[Distinguished,  Ex  park  Panhrd,  1819,  3  B.  &  Aid.  2.56.     See  Whincup  v.  Hughes, 

1871,  L.  E.  6  C.  P.  84.] 

The  case,  as  it  appeared  by  the  pleading,  was  as  follows  : — In  the  beginning  of 
October  1812,  the  plaintiff  entered  into  an  agreement  with  the  defendant  Hrown  and 
Samuel  Cary,  of  Bristol,  who  were  then  in  partnership  as  conveyancers,  attornie.s,  and 
solicitors,  to  place  William  Cuft'  the  younger,  the  plaiTititt's  son,  with  them  as  an 
apprentice,  in  the  business  of  conveyancer  for  eight  years,  and  to  article  him  at  the 
end  of  the  first  three  years  as  an  articled  clerk  in  their  bu.siness  of  attornies  and 
solicitors,  and  they  wei'e  to  receive  the  sum  of  1001.  ;  the  payment  of  which  was  to  be 
secured  by  a  promissory  note  for  991.  1 9s.  payable  at  the  end  of  three  years.  The 
note  was  drawn  and  delivered  to  Brown,  and  an  indenture  dated  the  29th  October 
1812,  was  accordingly  prepared  and  executed  between  Cuff'  the  elder  and  Cuff  the 
younger  of  the  first  part,  and  the  defendant  Brown  and  Cary  of  the  other  part.  It 
[298]  witnessed  that  Brown  and  Cary,  in  consideration  of  1001.  paid,  or  reserved  to  be 
paid  by  the  promissory  note  of  the  said  ^Villiam  Curt'  the  elder,  and  also  in  considera- 
tion of  the  services  to  be  done  and  performed  in  and  about  their  business,  as  after 
mentioned,  covenanted  to  receive  and  take  the  said  Willi.im  Cuft'  the  younger  to  be 
their  clerk  and  apprentice,  in  the  profession  of  conveyancing  for  the  term  of  eight 
years,  and  to  teach  and  instruct  him  in  the  business  of  a  conveyancer.  And  there 
was  a  covenant  by  Cuft'  the  elder,  that  his  son  should  diligentl3^  faithfully,  and  to  the 
best  of  his  skill,  power,  and  ability,  serve  them  the  said  Brown  and  Gary  as  their 
clerk  and  apprentice,  in  their  profession  of  a  conveyancer  for  eight  years,  and  not 
absent  or  withdraw  himself  during  his  stipulated  ottice  hours  from  their  service  without 
their  leave.  And  there  was  also  a  covenant  by  Brown  and  Cary,  that  they  or  either 
of  them  would  at  any  time  before  the  expiration  of  the  first  three  years  of  the  said 
term,  upon  the  request  of  the  said  Cuft'  the  son,  but  at  the  costs  and  charges  of  Cuft' 
the  elder,  or  Cuft'  the  son,  in  respect  of  the  stamp  duties,  and  all  other  expences,  but 
without  any  further  or  other  premium  or  fee,  accept  and  take  the  said  Cuft'  the  son 
to  be  their  clerk,  in  their  practice,  profes.sion,  or  employment  of  an  attorney  or  solicitor. 

Brown  and  Cary  dissolved  partnership  in  Septcmlier  1813  ;  and  Cuft' the  son  was, 
by  consent  of  all  parties,  continued  with  Brown  alone  to  serve  the  remainder  of  his  time. 

[299]  In  1814  Cuft'  the  son  ran  away  and  enlisted  as  a  soldier ;  and,  after  he  had 
been  absent  some  time,  his  father  applied  to  the  defendant  Brown  to  take  him  back 
again,  which  Brown  at  first  was  inclined  to  do ;  but  afterwards,  in  consequence  of 
hearing  of  some  other  misconduct  of  the  young  man.  Brown  refused  to  take  him  again. 

The  defendant  Hurd  was  agent  to  Brown,  and  Brown  indorsed  the  promissory 
note  for  991.  19s.  to  Hurd,  in  part  payment  of  money  due  from  Brown  to  Hurd;  and 
Hurd  brought  an  action  and  recovered  judgment  against  the  plaintiff  for  the  amount 
of  the  note. 

Cuft'  the  elder  therefore  filed  his  bill  against  Brown  and  Hurd,  stating  the  circum- 
stances, and  also  charging  that  the  indenture  of  the  29th  October  1812,  as  prepared, 
was  a  fraud  on  the  plaintift',  inasmuch  as  the  agreement  was  that  the  consideration 
money  was  to  be  paid  expressly  upon  the  condition,  that  Cuft'  the  son  should  be 
articled  as  an  attorney  ;  and  the  bill  charged  that  the  defendant  Hurd  never  gave 
any  consideration  for  the  note,  but  that  it  was  put  into  his  hands  with  a  full  know- 
ledge of  all  the  circumstances,  and  for  the  mere  purpose  of  his  bringing  an  action 
against  the  plaintift';  and  the  bill  prayed  that  the  note  might  be  cancelled  ;  and  that, 
in  case  by  the  terms  of  the  indenture  or  otherwise,  the  note  was  payable  by  the 
plaintiff,  that  the  indenture  might  at  all  events  be  declared  fraudulent  and  void,  and 
might  be  delivered  up  to  be  cancelled  ;  and  it  [300]  also  prayed  for  an  injunction  to 
restrain  the  defendant  Hurd  from  suing  out  execution. 

The  defendants  by  their  answer  negatived  the  fraud,  and  insisted  that  the  indenture 
was  conformable  to  the  agreement,  which  was  that  the  991.  19s.  was  to  be  paid  at  all 
events  after  the  execution  of  the  indenture  ;  and  the  defend.int  Hurd  denied  any 
knowledge  of  the  circumstances  charged  by  the  plaintift',  and  that  he  brought  the 
action  as  the  agent  of  Brown,  but  said  that  he  had  received  it  in  payment  of  a  debt 
due  to  him  from  Brown. 
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There  were  no  witnesses  examined  un  either  side. 

Dauncey  and  Wray,  for  the  plaintili',  contended,  that  tlie  indenture  was  not  in 
conformity  with  the  agreement ;  for  that  the  premium  was  not  intended  to  be  paid, 
unless  in  the  event  of  Curt"  the  son  Ijeing  articled  as  an  attorney  to  the  defendant 
Brown  ;  and  that  as  Brown  refused  to  take  Cuff  the  son  back  again,  the  pUiintiff  was 
entitled  in  equity  to  have  the  premium  returned,  or  at  least  a  proportionate  part ;  and 
that  Ilurd,  whom  they  alleged  to  be  the  mere  agent  of  Blown,  for  the  purpose  of 
bringing  the  action,  ought  to  be  restrained  from  taking  any  advantage  of  the  judgment 
obtained  :  and  they  cited  Thermun  v.  Abdl  (2  Vern.  64). 

Martin  and  Roots,  for  the  defendant  Brown,  insisted  that  the  indenture  was  con- 
formable to  the  [301]  agreement ;  that  the  premium  was  payable  in  the  first  instance 
upon  the  execution  of  the  indenture,  and  did  not  depend  upon  the  contingency  of  his 
being  articled  as  a  clerk  to  Brown  and  L'ary,  in  their  business  of  attornies — that  Brown 
had  done  all  that  was  required  of  him  ;  and  that  the  contract  was  broken  and  put  an 
end  to  by  the  act  of  Cuff  the  son — that  this  case  was  distinguishable  from  the  case  of 
Thermun  v.  AhfU,  because  in  that  case  the  master  himself  had  put  away  the  apprentice  ; 
but  here  the  apprentice  had  run  away — and  that  there  was  no  case  made  out  to 
warrant  the  interference  of  the  Court:  and  they  cited  Argles  v.  Heaseman  (1  Atk. 
518),  to  shew  that  the  Court  would  not  take  upon  itself  jurisdiction  in  such  a  case. 

Agar  and  Duckworth,  for  the  defendant  Hurd,  were  stopped  by 

The  Lord  Chief  Baron,  who  said,  There  is  no  evidence  to  charge  the  defendant 
Hurd,  who  is  a  bonii  fide  holder  for  a  valuable  consideration,  with  any  improper 
conduct ;  nor  any  case  made  out  against  him  ;  and  therefore  as  against  him  the  bill 
must  be  dismissed  with  costs. 

With  respect  to  the  (piestion  of  jurisdiction,  the  Court  has  jurisdiction  in  this  case, 
as  it  was  necessary  for  the  parties  to  come  here  to  discuss  the  question  as  between  the 
defendants  Brown  and  Hurd,  althougli  the  (piestion  between  the  other  parties  might 
have  been  tried  at  law.  The  pre-[302]-mium  of  1001.  is  a  consideration  applying  to, 
and  extending  over,  the  whole  term  of  eight  years.  I  am  told  the  deed  is  not  accord- 
ing to  the  agreement ;  but  when  I  see  the  deed  executed  I  must  have  that  made  out 
most  clearly  :  and  indeed,  as  it  appears  to  me,  I  see  no  contradiction  between  them. 
The  point  is  this  : — The  youth  having  remained  as  a  clerk  two  years  runs  away  of  his 
own  accord,  and  enlists  as  a  soldier  :  he  may  or  may  not  come  back  :  he  chuses  however 
to  come  Ijack,  and  then  he  asks  for  a  return  of  the  premium.  It  does  not  appear  that 
there  was  any  misconduct  on  the  part  of  the  master ;  it  is  not  fair  therefore  that  the 
young  man  should  demand  a  return  of  the  consideration  monev,  because  he  chuses  to 
run  away.  There  is  another  circumstance  to  be  consideied — ho  may  stay  with  his 
master  for  four  years,  and  then  run  nway  when  his  services  are  become  more  valuable  ; 
and  is  the  master  to  lose  the  benefit  of  that  service  1  It  is  stated  that  at  one  time  the 
master'  was  willing  to  tiike  him  back,  but  tiiat  makes  no  difference,  for  there  is  no 
contract  to  bind  the  master  ;  and  it  was  at  the  master's  option  to  take  him  back  or 
not.  It  makes  no  difference  the  money  not  being  paid  at  the  time  ;  for  if  the  money 
was  due  on  the  note,  it  must  be  paid,  if  you  can  apply  it,  as  the  consideration  for  the 
indenture  being  executed.  The  master  performed  his  contract  until  it  was  put  an 
end  to  by  the  apprentice,  and  he  is  therefore  entitled  to  retain  the  money  arising  from 
the  note,  as  much  as  if  the  premium  had  been  p.iid  in  nionc}'.  The  bill  therefore  must 
be  dismissed  against  the  defendant  Brown  without  costs. 


[303]      CUKAM    lilCU.VRDS,    Ll).    Cll.    B.VKON. 

FAKKr.KoTiiKii  r.  I'liAriENT  AND  AlTCUKSON.  Saturday,  I7th  January  1818. — A 
plaintiff  in  an  interpleading  bill  having  done  all  in  liis  power  to  bring  the  parties 
before  the  Court,  may  ol)tain  a  decree,  although  one  of  the  defendants  have  not 
answerc<l,  and  is  not  present  at  the  hearing,  if  he  (having  a|)peared  to  the  process,) 
has  been  duly  brought  into  contempt  for  want  of  answer. 

The  plaintiff  (an  auctioneer)  sold  the  defendant  I'rattent  an  estate,  belonging  to 
Aitcheson,  by  pul)lic  auction,  on  which  the  purcha.scr  |)ai(I  him  a  sum  of  money,  by 
way  of  deposit,  but  the  defendants  did  not  conclude  the  puirhasc,  in  conse([ticnce  of 
disputes  about  the  title. 
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Both  of  them  had  claimed  the  deposit-money  from  the  phiiiitirt',  and  Pratteut 
brought  an  action  at  law  to  recover  it.  The  plaintifl'  filed  this  bill  for  an  interpleader 
and  an  injunction,  and  he  paid  the  deposit-money  into  Court,  minus  the  auction  duty, 
which  he  had  paid  to  the  excise. 

Both  the  defendants  appeared  ;  but  Aitcbeson  afterwards  absconded,  and  never 
put  in  an  answer.  The  plaintiff  having  proved  him  to  be  in  contempt  *,  obtained  an 
order,  that  as  to  him  the  bill  should  be  taken  pro  confesso. 

The  cause  came  on  for  hearing  in  the  course  of  the  last  Term,  as  between  the 
plaintiff  and  the  defendant  Prattent ;  but  the  other  defendant,  who  had  not  answered, 
did  not  then  appear  ;  when 

[304]  Eose,  for  the  defendant  Prattent,  raised  the  objection,  that  even  if  this  were 
properly  a  case  of  interpleader,  (which  he  submitted  it  was  not,)  it  could  not  be  sustained 
till  all  the  parties  called  on  to  interplead  were  brought  before  the  Court,  and  were 
present  at  the  hearing. 

In  Stevenson  v.  Anderson  (2  Ves.  &  Bea.  407)  the  Lord  Chancellor  said,  that  it  rests 
upon  the  plaintiff  to  bring  all  the  parties  into  the  field  who  are  to  contend  together, 
whether,  they  were  within  or  without  the  jurisdiction  ;  and  in  Jones  v.  Gilliam  (Cooper's 
Ch.  Eep.  219)  it  was  held  to  be  the  course  of  practice,  that  the  plaintiff  should  set 
down  the  cause  for  hearing.  It  is  therefore  incumbent  on  him,  in  the  first  insta,nce, 
to  put  the  cause  in  a  state  to  be  heard,  whatever  protection  the  Court  may  afterwards 
think  fit  to  extend  to  him,  by  injunction  or  otherwise,  with  respect  to  the  subject- 
matters  of  the  prayer  of  his  bill. 

The  Lord  Chief  Baron  enquiied,  if  any  precedent  was  in  the  recollection  of  any  of 
the  Bar  who  were  present,  of  an  interpleader  decreed,  where  one  of  the  defendants 
had  not  answered,  and  did  not  appear  at  the  hearing :  Roupell  having  mentioned  the 
case  of  Hoiiges  v.  Smith  (1  Cox,  3.0  7). 

The  cause  was  then  ordered  to  stand  over,  to  afford  counsel  an  opportunity  to 
furnish  themselves  with  whatever  precedents  and  authorities  there  might  be  to  be 
found  on  that  point. 

[305]  The  counsel  foi-  the  plaintiff  now  admitted,  that  he  had  not  met  with  any 
case  more  in  point  than  that  of  [lodges  v.  Smith :  which,  however,  (he  submitted)  was, 
in  principle,  an  authority  for  going  into  the  case,  and  making  a  decree  in  the  absence 
of  one  of  several  defendants  :  having  stated  his  merits. 

The  Lord  Chief  Baron  determined  (having  observed  that  there  was  no  doubt  that 
the  present  was  a  proper  case  of  interpleader)  that  the  Court  might  make  a  decree  in 
favour  of  a  plaintiff,  in  the  absence  of  a  defendant,  who  was  in  contempt  for  want  of 
answer,  provided  the  plaintitt'  hud  used  all  necessary  diligence.  Here  the  absent 
defendant  (having  appeared)  is  still,  in  the  eye  of  the  law,  before  the  Court,  although 
not  present  at  the  hearing.     Therefore  there  must  be  a 

Decree  for  the  plaintiff :  with  Costs,  to  be  taxed,  and  paid  out  of  the  fund 
ill  Court. 

[306]  Taylor  i:  Baker,  Strong,  Metcalfe,  and  Another.  Saturday,  17th 
January  1818. — If  a  purchaser  have  been  informed,  before  payment  of  the 
purchase-money,  that  there  is  any  previous  incumbrance  against  the  vendor, 
which  would  be  a  lien  on  the  land,  it  is  such  sufficient  notice  as  to  put  him  on 
enquiry' ;  and  if  the  lien  turn  out  to  be  not  of  a  precisely  similar  nature, — (as  if 
he  have  been  told  that  A.  had  a  judgment,  who,  in  fact,  had  a  mortgage) — it  is 
yet,  to  a  certain  extent,  legal  notice,  and  the  Court  will  set  aside  conveyances 
made  after  such  notice  in  prejudice  of  the  prior  incumbrancer. — Where  a  sale  or 
mortgage  is  a  fraud  on  a  prior  incumbrancer,  the  Court  will  give  costs  against  the 
vendee  or  mortgagee,  on  setting  aside  the  deeds. 

[Followed,  Harvej/  v.  Tehhutt,  1820,  1  Jac.  &  W.  199,  202.] 

The  plaintiff  filed  this  bill  in  the  character  of  a  prior  incumbrancer,  with  notice, 
praying,  to  be  let  in  to  redeem  a  previous  mortgage  subsequently  assigned  to  the 
defendant  Baker  ;  and  that  a  posterior  fraudulent  sale  to  him  might  be  set  aside;  and 
for  an  injunction  of  a  pending  action  of  ejectment. 

*  He  was  also  outlawed. 
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The  bill  stated,  that  the  plaiiiliti'  had  advanced  the  defcudaut  Strong  3001.  uii  the 
security  of  certain  freehold  and  copyhold  property,  at  that  time  subject  to  a  previous 
mortgage  for  2.501.  by  a  term  of  one  thousand  years  in  the  freehold,  and  a  defeazible 
surrender  of  the  copyhold, — that  in  consideration  thereof  (Strong  executed  to  the 
plaintitf  a  lease  ;ind  release  {30th  and  31st  October  ISH)  in  fee  of  the  freehold,  and 
covenanted  to  surrender  the  copyhold,  (the  plaintitf  being  then  and  afterwards  in 
possession,  as  lessee  to  Strong,)  and  that  the  deeds  were  afterwards  enrolled  in  ihe 
manor  court. 

Soon  after  Baker  (who  was  a  relation  of  Strong)  applied  to  him  for  a  security  on 
the  premises  so  mortgaged,  for  certain  money,  which  Baker  claimed  to  be  owing  from 
Strong  to  him  ;  and  Strong,  after  some  delay,  at  length  (having  first  mentioned  the 
mortgage  to  plaintili',  as  a  reason  why  he  could  not  do  so,)  agreed  to  sell  to  [307] 
Bilker  the  property  for  a  nominal  consideration  of  aOOl.  :  with  a  condition,  that  he 
might  be  at  liberty  to  re-purchase,  on  payment  of  tliat  sum,  with  costs  and  interest ; 
and,  on  7th  Xovember  1614,  he  signed  an  agreement  to  that  etlect,  but  no  money 
passed.  In  January  iSl5,  the  plaintiii's  attorney  apprised  Metcalfe,  the  defendant 
Baker's  attorney,  of  the  mortgage  to  plaintili,  and  shewed  him  the  deeds,  and  gave 
notice  to  the  fiist  mortgagee  not  to  allow  Baker  to  redeem.  Strong,  on  the  10th 
January,  executed  a  similar  security  to  Baker,  to  that  which  he  had  given  the  plaintiii' ; 
and  on  the  13th,  the  hrst  mortgagee,  notwithstanding  the  notice,  executed  an  assign- 
ment (dated  3d  January)  of  his  term  to  Metcalfe,  (Baker's  attorney,)  in  trust,  to  attend, 
&c.  ;  and,  on  the  23d,  Strong  suriendered  the  copyholds  to  Baker,  who  was  then 
admitted.     Baker  then  brought  an  ejectment,  on  the  demise  of  Metcalfe. 

Baker,  by  his  answer,  denied  being  acquainted  with  Strong's  affairs,  or  with  the 
plaintiff's  mortgage, — the  claim  by  him  of  any  debt, — and  the  alleged  agreement; 
but  he  stated,  that  he  had  some  time  before  become  answerable  for  Strong  to  the 
amount  of  2501.  :  and  that  Strong  wishing  to  pay  it,  and  wanting  further  pecuniary 
assistance,  agreed  witk  him  (Baker)  to  sell,  &c.  for  5001. ;  and  that,  at  the  time  of 
the  treaty,  Strong  said,  he  had  given  a  judgment,  or  warrant  of  attorney,  to  the 
plaintiff,  for  money  borrowed  of  him,  but  that  he  had  then  no  knowledge  of  the 
inort-[308]-gage ;  and  ho  (and  Metcalfe  and  Strong)  admitted  tlie  other  material  facts 
charged  in  the  bill,  and  that  no  money  passed  at  the  time  of  executing  the  deeds  ; 
but  Baker  stated,  that  he  afterwards  paid  the  whole  to  Strong's  creditors,  on  his 
account. 

Dauncey  and  Treslove,  for  the  plaintili',  submitted  that  the  questions  were, 
whether  Baker  had  liad  such  notice,  as  that  he  ought  to  have  ascertained  what  incum- 
brances there  were  on  the  property,  or  be  bound  \>y  the  prior  charge  :  and  whether 
he  had  had  such  notice  in  time.  To  support  the  atiirmative  of  both  those  proposi- 
tions, they  cited,  as  to  the  first.  Alien  v.  Anllvowj  (1  Mer.  282),  Daniyh  v.  Davisou 
(16  V^es.  249.  17  ib.  433),  and  the  cases  there  cited;  and,  on  the  second,  Touroille 
v.  Nash  (3  P.  Wms.  307),  ,'dlor//  v.  Lord  lyindsor  (2  Atk.  630),  Maumirell  v.  Maiuulrdl 
(10  Ves.  246-271),  More  v.  Mai/heiv  (i  Ch.  Ca.  34),  and  l/in;/  v.  Il^igg  (1  Atk.  384) ; 
and  they  contended,  that  under  the  dishonest  circumstances  of  this  case,  the  plaintili" 
was  entitled  to  a  decree,  with  costs. 

Martin,  Wetherell,  and  Waketicld,  for  the  defendants,  contended,  tiiat  under  the 
circumstances  Baker  had  not  sutlicient  notice,  the  [)laiiitili"s  possession  being  no  more 
than  that  of  any  other  tenant;  and  that  if  it  should  be  considered  that  he  hatl  had 
notice,  it  was  received  too  late,  and  that  [309]  lie  was  not  prevented  l)y  it  from 
securing  to  himself  a  debt,  previously  due  from  Strong,  or  from  |)urchasing  the  equity 
of  redemption  which  Strong  posscs.sed,  and  aci|uiring,  liy  redeeming  the  tirst  mort- 
gage, the  legal  esUite.  This  being  an  equity  of  redeniplion  only  which  had  l>eeii 
purchased,  distinguishes  the  present  from  the  cases  cited,  the  subject-matters  of  which 
were  legal  estates.  All  that  was  clone  by  Baker  in  this  ease,  amounted  merely  to  a 
redemption  of  a  first  mortgage  by  a  third  mortgagee,  without  notice  of  the  second, 
which,  in  equity,  may  be,  and  is  constantly  done. 

As  to  costs,  they  submitted  that  this  being  the  ca.sc  of  a  mortgagee,  the  defendants 
Would  be  entitled  to  their  costs,  whatever  might  l)e  the  result  of  this  cause. 

KiCHAKUs,  Liord  Chief  Baron  *,  (having  stated  all  the  eircumsUvuces  of  the  caao 

■*  The  Keportcr  was  not  present  when  this  judgment  was  delivered,  but  lie  haa 
been  fa\ored  with  a  short  and  accurate  note  of  it,  which  may  be  safely  relied  on. 
Ex.  Div.  u.— 20* 
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with  much  jwrticalarity,  both  ;it  the  commencement,  .and  in  the  other  corresponding 
part  of  the  judgment,)  observed:  When  Strong  mortgaged  the  premises  to  the 
plaintifl',  he  was  merely  the  owner  of  the  equity  of  redemption,  which  he  conveyed  to 
Taylor  by  the  deed  of  October  1814.  Afterwards  Baker  proposed  to  purchase  the 
property  ;  and  he  admits,  that  during  that  treaty  Strong  informed  him,  that  he  had 
given  the  plaintifl'  a  judgment,  or  warrant  of  attorney,  so  that  he  clearly  had  notice 
that  some  [310]  sort  of  secuiity  had  passed  from  Strong  to  Taylor,  and  that  was 
certainly  such  notice  of  an  existing  prior  incumbrance,  as  should  have  put  him  on 
further  enquiry.  Soon  after  that  the  plaintiffs  attorney  shewed  the  deeds  to 
Metcalfe,  Baker's  attorney,  so  that,  undoubtedly,  the  treaty  and  the  purchase  were 
completed  after  admitted  notice.  Then,  Baker  having  procured  the  first  mortgage 
to  be  assigned  to  him,  the  Court  could  not  interfere  to  restrain  him  from  getting  the 
possession  by  law,  because  he  had  clearly  acquired  the  legal  estate. 

On  that  part  of  the  case,  the  rule  certainly  is,  that  between  parties  who  have 
equal  equity,  whoever  gets  the  legal  estate  shall  be  prefei'red  :  but  then  there  must 
be  equal  equity,  not  only  in  their  titles,  but  in  the  transactions  on  which  their  claims 
are  founded.  Here  (it  is  true)  both  parties  were  equitable  incumbrancers,  but  the 
plaintifl'  was  a  prior  mortgagee  :  and  though  the  defendant  Baker  had  acquired  the 
legal  estate,  it  is  clear  that  befoi'e  taking  his  mortgage,  and  thereby  getting  the  legal 
estate,  he  knew  that  Taylor  had,  at  that  time,  an  honest  charge  on  the  estates  :  and 
even  had  it  been  but  a  judgment,  it  would  still  have  been  a  lien  on  the  land,  and 
therefore  such  notice  of  .some  species  of  prior  incumbrance  as  would  have  bound  the 
mortgagee,  and  it  became  Baker's  duty  to  ascertain  as  he  might  have  done  the  true 
state  of  the  fact. 

[311]  In  all  events,  then,  supposing  Baker  to  have  any  right  at  all  'against  the 
plaintiff',  it  could  only  be  on  the  ground  of  the  money  (if  any)  which  had  been  actually 
paid  by  him  on  Strong's  account,  prior  to  the  2d  of  January.  But  he  would  not  be 
entitled  even  to  that,  if  he  had  had,  in  point  of  fact,  notice  of  the  plaintiffs  prior 
incumbiance,  which  I  cannot  but  consider  that  he  had  ;  and  I  think  that  there  is  no 
difference  in  this  case,  in  point  of  law,  whether  it  were  a  judgment  or  a  mortgage,  and 
notice  of  one  was  equivalent  to  notice  of  the  other. 

As  to  the  costs,  notwithstanding  the  rule,  that  a  mortgagee  generally  is  entitled 
to  costs,  yet  when  there  has  been  unfair  dealing,  that  forms  an  exception  ;  therefore 
the  defendants  Baker  and  Strong  must  not  be  allowed  costs. 

The  ejectment  being  founded  on  a  legal  right,  I  cannot  lestrain  the  defendant 
from  proceeding.     In  all  other  respects  I  shall 

Decree  for  the  plaintiff,  with  Costs. 

[312]    C0R.A.JI  Richards,  Ld.  Ch.  Baron. 

Eandolph,  Clerk,  v.  Gordon  and  Others.  Tuesday,  20th  January  1818. — 
Evidence. — A  document  produced  by  a  party  as  evidence  in  his  behalf,  must  be 
accompanied  by  proof  of  the  custody  whence  he  derived  it,  to  satisfy  the  Court 
of  its  authenticity  ;  and  if  no  such  proof  is  given,  (his  own  possession  not  being 
sutfieieut)  it  will  not  be  permitted  to  be  read,  for  want  of  its  being  shewn  to 
have  come  from  such  proper  custody,  as  would  make  it  evidence. — Deposition — 
that  a  certain  book  (offered  in  evidence)  belonged  to  the  defendant,  F.  Stanley, 
from  whom  deponent  received  it :  and  that  he  believed  the  whole  of  the  writing 
in  the  said  book  to  be  of  the  hand-writing  of  AV.  Stanley,  the  grandfather  of 
F.  Stiinley  ;  (through  whom  the  book  was  connected  with  the  matter  befoi'e  the 
Court)  and  "  that  the  deponent  was  the  better  enabled  to  state  of  whose  hand- 
writing he  believed  the  said  book  to  be,  from  his  having  compared  the  writ- 
ing in  the  said  book  with  the  original  will  in  Doctors'  Commons  of  the  said 
AV.  Stanley,  which  appears  to  be  wholh'  in  his  own  hand-writing ;  and  that  he 
believed  the  said  book,  and  the  said  will,  to  be  written  by  one  and  the  same 
person  :  " — does  not  furnish  such  proof  of  the  hand-writing  of  \V.  Stanley,  as  to  be 
evidence  that  the  book  was,  in  point  of  fact,  written  by  him  ;  because  the  witness 
does  not  state  that  he  has  any  i-easons  for  believing,  or  means  of  knowing,  that 
either  the  book  or  the  will  is  of  the  hand-writing  of  W.  Stanley,  as  from  having 
corresponded  with  him,  or  having  seen  him  write,  &c. ;  for  without  such  state- 
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niuiits  the  testimony  of  the  deposition  is  merely  matter  of  inference  in  form,  and 
does  not  warrant  the  eonelusion  in  .snbstance. 

The  defendants  in  this  suit  for  an  aecount  of  the  tithes  of  hay  and  grass,  had  set 
u])  two  payments,  as  moduses,  in  their  answer,  by  way  of  defence;  and  in  pioof  of 
them  oHercd,  in  evidence,  a  certain  book,  containing  entries  of  customary  payments 
made  in  the  parish,  in  lieu  of  the  tithes  in  question. 

To  establisli  the  propriety  of  the  custody  of  this  piece  of  evidence,  Thomas  Mott 
(the  defendant's  attorney)  deposed,  that  the  book  was  the  property  of  Francis 
.Stanley,  one  of  the  defendants,  and  that  he  had  received  it  from  him. 

And  he  also  stated,  as  proof  of  the  hand-w^riting,  that  he  believed  that  the  whole 
of  the  »  riting  in  the  book  was  of  the  hand-writing  of  William  Stanley,  D.D.  (tlie  grand- 
father of  the  [313]  defendant,  V.  Stanley),  who  had  been,  (as  deponent  was  infurmed 
and  believed,)  rector  of  the  parish  from  the  year  1(J90  to  lli'.i,  or  thereabouts;  and 
that  he  was  the  better  enabled  to  state  of  whose  hand-writing  he  believed  the  said 
book  to  be,  from  having  compared  the  writing  in  the  said  l)ook  with  the  original  will, 
in  Doctors'  Commons,  of  the  said  William  Stanley,  which  appeared  to  be  Wholly  iu 
his  own  hand-writing,  and  that  he  believed  the  said  book  and  the  said  will  to  be 
written  by  one  and  the  same  person. 

Dauncey  and  Boteler  objected  to  this  document  being  read:  1st,  its  not  having 
been  proved  to  have  come  out  of  a  proper  custody,  (there  being  no  pi'ivity  between 
the  plaintiff'  and  the  party  from  whose  possession  it  was  produced)  so  as  to  make 
it  evidence;  and,  2dly,  that  the  testimony  to  the  hand-writing  of  'iVilliam  Stanley 
was  deHcient,  because  the  witness  had  expressly  grountled  his  knowledge  on  a  com- 
parison of  the  hand-writing  in  thi.s  liook  with  that  iu  a  will,  the  hand-writing  of  which 
had  not  been  previously  proved. 

Fonblanque,  Martin,  and  Palmer,  contra,  denied  that  the  witness  had  founded  his 
testimony  on  the  similarity  of  hand-writing  in  this  book  with  that  of  Dr.  Stanley's 
will,  for  he  had  only  oH'ered  that  fact  as  a  corroboration  of  the  testimony  borne  by 
him  to  its  being  of  the  hand-writing  of  the  doctor  ;  and  they  contended,  that  the  effect 
of  the  primary  testimony  was  sufficient  to  establish  the  fact,  of  this  book  having  been 
[314]  written  by  the  hand  of  Dr.  Stanley,  and  that  it  was  as  much  as  had  ever  been 
rei|uired  in  proof  of  the  identity  of  hand-writing. 

They  cited  a  case  from  Justice  Buller's  Nisi  Frius  (p.  236),  where  Lord  Ilardwicke 
admitted  proof  by  similitude  of  the  hand-writing  sworn  to  by  a  witness,  who  had 
inspected  parish  books,  for  the  [)urpose  of  comparing  the  writing  in  question  with  the 
parson's  signature  there.  So  in  Hoe  v.  Jlawlnis  (7  East,  382),  the  same  sort  of  evidence 
was  received  by  Le  Blanc,  J.  In  MonwwKl  v.  Jl'uod  (1-i  East,  327,  in  notis),  the 
similarity  of  a  signaluie  with  the  hand-wiiting  of  a  will,  was  held  to  be  sufficient 
proof.  All  writings,  which  are  not  consiiJei-ed  as  proving  themselves,  can  only  bo 
proved,  aftei'  great  length  of  time,  by  such  means  as  have  been  here  resorted  to,  being 
the  best  evidence  of  which  the  nature  of  such  documents  is  capable.  To  the  same 
point,  they  mentioned  a  case  of  Tlie  Karl  of  Eyrcmonl.  v.  Lord  Varasour,  said  to  have 
arisen,  some  years  ago,  on  the  northern  circuit,  where  books  coming  from  a  chest,  in 
which  the  nuniiments  of  the  manor  were  preserved,  liearing  intrinsic  maiks  of  having 
been  written  Ijy  a  former  steward  of  the  manor,  were  received  without  further  proof, 
in  consideration  of  the  impossibility  of  furnishing  better  evidence  of  the  hand-writing 
at  so  distant  a  period. 

As  to  the  custdilv,  Ihcy  submitted  that  the  possession  of  the  book  by  Stanley  was 
sullieient.  [315]  And  they  citeil  the  case  of  Ikrlir.  v.  Uamiiiunt  (ante,  vol.  ii,  307), 
wlieie  a  receii)t  was  admitted  in  evidence,  and  was  alliiwed  to  have  come  out  of  the 
|)rupcr  custody  under  ciicunistanccs  jirecisely  similar,  without  any  proof  of  the  hand- 
writing, the  Court  holding  that  the  person  who  possessed  tiie  receipt,  being  of  the 
same  name  with  the  person  from  whom  he  derived  it,  find  to  whom  it  iiad  been  given, 
that  they  were  so  connected,  as  to  make  his  tiie  i)roi)er  custody,  and  reasonable  evidence 
of  proper  custody,  is  all  that  can  be  rccpiired,  and  is  sullieient.  Here  it  is  in  proof, 
besides,  that  this  defendant  is  descended  from  the  family  of  the  owner  of  the  Iwok. 

IvK.'H.UiD.s,  Eord  Chief  IJaron  (dispensing  with  the  rejjly).  There  is  no  doubt  that 
such  books  as  these  should,  in  all  cases,  be  proved  to  have  come  from  the  projier 
custody  :  and  to  prove  that,  in  this  case,  it  was  necessary  to  shew  that  the  defendant 
Stanley,  in  whose  possession  it  was,  being  the  grandson  of  the  former  rector  of  that 


620  DREW    V.   HARMAN  5  PRICE,  316. 

name,  had  found  this  book  among  his  gnuKlfathei''s  papers.  If  that  had  been  proved, 
the  book,  as  far  as  relates  to  the  question  of  custody,  would  have  been  admis.sible 
evidence;  but  that  has  not  been  done  in  the  present  case.  It  is  said  to  have  come 
from  the  custody  of  a  person,  who  is  one  of  the  defendants,  and  a  grandson  of  a  former 
rector,  and  that  he  delivered  it  to  his  attorney,  but  where  he  himself  got  it  from  is 
not  stated,  and  it  might  have  been  from  Mr.  Martin's  libraiy  for  any  thing  [316]  that 
appears  here.  There  are  many  cases  in  which  books  of  this  soit  have  been  rejected, 
because  they  have  not  been  proved  to  have  come  out  of  the  proper  custody  ;  and 
I  recollect  a  case  in  which  a  book  was  produced,  as  coming  out  of  the  Bodleian  Library, 
but  the  Court  would  not  receive  it.  The  rule  is  the  same,  in  regard  to  these  book.s, 
us  it  is  with  respect  to  terriers,  which  must,  in  all  cases,  be  shewn  to  have  been 
produced  from  the  proper  depositories.  I  cannot,  therefore,  receive  this  book,  coming, 
as  it  does,  merely  out  of  the  custody  of  a  defendant,  without  further  evidence  of  the 
custody  from  which  he  also  procured  it. 

Another  objection  was  made  to  the  proof  of  the  hand-writing  of  the  former  rector 
in  the  book,  by  whom  the  book  is  said  to  have  been  wiitten.  If  it  were  really  written 
by  him,  it  is  certainly  of  great  value,  because  books  wiitten  by  preceding  rectoi's,  are 
always  admissible  evidence  again.st  their  successors.  But  how  is  the  hand-writing  of 
Dr.  Stanle\'  attempted  to  be  proved  '  A  book  is  produced,  which  we  will  say,  foi'  the 
sake  of  aigument,  was  found  in  the  stieet,  and  I  am  called  upon  to  believe  it  to  be  in  the 
hand-writing  of  the  former  vicai',  because  it  is  said  to  be  very  like  it.  I  recollect  many 
cases,  in  which  I  have  myself  been  counsel,  where  Ijooks  have  been  rejected,  supported 
merely  by  the  proof  of  the  similarity  of  the  hand-writing,  to  writings  by  the  same 
person,  although  the  resemblance  hatl  been  proved  in  a  [317]  tolerably  satisfactory 
manner ;  and  certainly  such  loose  evidence,  if  admitted  generally,  would  let  in  great 
difficulty  and  inconvenience.  In  all  cases,  where  such  proof  has  been  received,  it  has 
passed,  sub  silentio,  in  cases  where  no  objection  has  been  made  to  it ;  but,  in  the 
piesent  case,  the  hand-writing  is  not  proved,  even  by  an  apparent  similarity  ;  for 
what  is  the  evidence?  The  witness,  looking  at  the  book,  saj's,  he  believes  it  to  be 
in  the  hand-writing  of  I)r.  Stanley  ;  not  because,  as  a  person  residing  at  a  great 
distance,  he  had  e\'er  been  in  the  habit  of  corresponding  with  him,  bat  because  the 
hand-writing  in  the  book  is  the  same  with  that  of  his  original  will  in  Doctors' 
Commons,  which,  he  only  says,  appears  to  be  in  the  hand-writing  of  Dr.  Stanley, 
and,  as  he  believes,  was  written  by  one  and  the  same  person,  and  therefore  he 
considers  the  will  to  be  in  the  hand-writing  of  the  rector;  but  he  does  not  say  what 
means  he  has  of  knowing  that,  either  from  having  ever  corresponded  with  him,  or  from 
ever  having  seen  him  write,  or  any  of  the  usual  sources  of  knowledge.  Because,  there- 
fore, it  is  a  will,  and  because  it  appears  to  have  been  written  wholly  by  the  same 
person,  he  ventures  to  swear  that  he  believes  it  was  all  written  by  the  testator ; 
but  we  all  well  know,  that  there  are  very  few  persons  who  write  their  own  wills 
themselves.  All  that  could  be  deduced,  with  any  correctness,  from  the  facts  stilted 
by  this  witness  is,  that  as  the  will  appeared  to  be  all  in  one  hand-writing,  he  therefore 
concluded  that  some  person  wrote  the  [318]  whole  of  it,  but  not  that  that  person  was 
the  testator  himself.  The  person  who  wrote  the  will  certainly  may  have  been  the 
person  who  wi'ote  this  book,  but  does  it  not  follow  that  either  was  written  by 
Dr.  Stanley. 

I  cannot  omit  to  observe,  that  the  very  terras  of  the  deposition  shew,  that  it  was 
cautiously  worded,  and  manifests  an  intention  not  to  speak  otherwise  than  doul)tingly, 
and  by  inference.  But  it  never  can  be  inferred  that  a  will  is  in  the  hand-writing  of 
a  testator,  merely  because  it  is  his  will,  and  therefore  it  is  impossible  that  such  evidence 
as  this  can  be  received  as  proof  of  hand-writing. 

Evidence  rejected. 

[319]    CuK.VM  KicuAKD.s,  Ld.  Ch.  Bakon. 

Dkkw  v.  S.  B.  Hakjian,  I.  Hakman,  and  Beknakd.  Wednesday,  21st  January 
181b. — A  purchaser  of  property,  collaterally  charged  to  secure  a  bond  debt,  for 
which  he  mortgages  the  purchased  estate,  and  pays  the  remainder  of  the  purchase- 
money,  is  not  entitled  to  insist  on  having  the  property  re-conveyed  to  him  free 
from  the  incumbrance,  before  he  pays  the  sum  so  secured  by  the  mortgage  :  and 
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if  he  file  a  bill  to  have  the  estate  le-eoiiveyed  to  him,  anrl  a  declaration  of  the 
Court  a.s  to  the  persons  entitled  to  i-eceive  the  nionej',  where  there  are  two  sets  of 
claimants,  he  will  be  considered  merely  as  a  moi'tgagor,  filing  a  bill  to  redeem,  and 
nuist  pay  all  the  costs,  although  he  have  paid  the  money  into  Court. — An  inter- 
locutory Older  for  an  injunction,  cannot  be  considered  in  argument  as  aftecting 
the  ultimate  decision  of  a  cause. — If  there  are  cestuis  que  trust,  who  ought,  in 
strict  regularity,  to  be  made  parties  to  such  a  suit,  and  are  not  so  brought  liefore 
the  Court,  their  interests  may  be  ascertained  and  protected  (by  indulgence  of  the 
Court),  by  a  petition  to  be  presented  by  them  for  that  purpose,  to  obviate  further 
delay  and  expence. 

This  bill  stated,  that  Fetters  Harman,  deceased,  had,  in  his  life-time,  executed  a 
bond  to  the  defendant  Bernard  (and  .uiother  per.son,  since  dead),  for  securing  5001.  to 
be  paid  to  them  when  Elizabeth  Day  (whom  he  afterwards  married)  should  attain  the 
age  of  twenty-one,  upon  trust,  for  the  benefit  of  her  and  her  children  ;  and  that  he 
also  delivered  to  them  the  title-deeds  of  certain  free-hold  property,  as  a  collateral 
security.  Elizabeth  Hainian  attained  the  age  of  twenty-one,  soon  after  the  execution 
of  the  bond.  Fetters  Harman  died  without  paying  the  money,  having  by  his  will  devised 
his  said  freehold  property  to  the  defendants,  S.  B.,  and  I.  Harman,  and  another  per.son, 
in  trust,  to  sell,  and  with,  <fec.  to  pay  off  the  said  bond  ;  and  he  appointed  them  his 
executors.  I.  Harman  proved  the  will,  and  with  the  con.sent  of  S.  B.  Harman  (the 
othei'  executor  having  I'e  [320]-nuunccd),  mortgaged  the  premises  to  the  said  obligees 
fur  5001.  The  Harraans  afterwards  agreed  to  sell  the  premises  to  the  plaintiff  for  7001., 
— to  discharge  the  bond  out  of  the  personal  estate  of  the  testator — and  to  procure  the 
title-deeds  to  he  delivered  up  to  the  vendee ;  5001.  of  the  pui'chase-money  was  to 
remain  in  the  plaintiff's  hands,  in  the  mean  time,  as  a  security,  until  the  bond  debt 
should  be  paid,  a  mortgage  to  be  executed  by  him  to  them  for  that  sum,  and  the 
plaintiff  was,  in  the  mean  time,  to  be  let  into  possession.  The  premises  were  accordingly 
conveyed  to  a  trustee,  for  the  plaintiff,  in  October  1807,  and  plaintiff  executed  the 
mortgage,  and  a  bond  for  5001.,  to  S.  B.  Harman,  in  December  following,  and  paid 
2001.  >S.  B.  Harman  signed  an  undertaking,  to  procure  the  delivery  of  the  deeds,  and  to 
pay  off  the  original  bond  ;  and  also  gave  his  bond  of  indemnity  against  the  misapplica- 
tion of  the  money,  but  stipulating  tliat  the  plaintili'  was  not  to  be  thereby  deprived  of 
his  right,  to  apply  the  mortgage  money  for  his  pi'otection,  in  satisfaction  of  the  trusts. 

The  liill  then  averred  plaintifi's  I'eadiriess  to  pay,  i%c.  upon  performance  of  S.  B. 
Harman's  undertaking,  and  a  reconveyance,  S:v.  ;  .and  that  he  had  ottered,  on  such  eon- 
ditiotis,  to  pay,  '\:c.  But  that  Bernard  (the  surviving  ol)ligec)  had  claimed  the  5001.  : 
and  the  llarmans  disputed  his  right,  claiming  the  payment  of  plaiiititt"s  bond  to  S.  H. 
Harman,  they  refusing  to  procuie  the  delivery  of  the  title-deeds,  and  Beinard  [321] 
refusing  to  give  them  up,  until  payment  to  him  of  the  5001.  ;  and  that  the  plaintiff, 
therefore,  knew  not  to  whom  to  pay  the  5001.  but  was  ready  to  pay  it  into  Court, 
for  the  benefit  of  the  persons  entitled. 

The  bill  then  prayed  a  discovery  of  the  persons  entitled,  &c.  the  plaintitl"  paying 
princiyjal,  interest,  and  co.sts,  into  Court;  that  plaintiff  might  redeem,  and  defen- 
dants le-convey  the  premises  ;  and  that  the  defendant,  S.  B.  llarman,  might  be  decreed 
to  iuflemuify  the  plaiiititt  from  all  (tosts  and  exjiences  of  thi.s  suit,  and  otherwise  in- 
curred by  him,  by  reason  of  the  premises  aforesaid;  and  tiiat  he  might,  in  the  me;iutiuu% 
be  enjoined  from  fuither  proceediiig  in  the  action  at  law,  commenced  by  him  on  the  l)ond. 

The  injunction  was  granted,  as  prayed. 

The  cause  now  came  on  to  lie  lieard,  when  ]*\)nlil.iMi|Uc  and  \\  ray,  for  llie  pl.iintiff, 
contended,  that  he  ought  not  to  be  called  upon  to  ])ay  the  money  until  the  jjroperty 
was  conveyed  to  him,  freed  from  the  iticumlirance  of  the  l)ond  ;  that  the  5001.  was  a 
general  charge  upon  the  estate  ;  that  tiie  delivery  of  the  title-deeds,  and  the  ])ayment 
of  the  ])urchase  money,  were  concurrent  acts  ;  and  the  defendant  could  not,  iiy  any 
proceeding,  have  compelled  ])ayment  of  the  5001.  till  they  had  delivered  up  the  title- 
deeds  ;  and  that  the  plaintiff  was  entitled,  under  such  circumstances  as  allected  this 
case,  to  indemnify  himseH  [322]  by  the  sanction  of  the  Court,  through  the  medium  of 
such  a  proceeding  as  the  present  hill,  and  so  tin;  ('ourl  unist  h;ivc  thought,  when  they 
gi'autcd  tile  injunction. 

[The  iiord  Ciiiof  Baron.  I  wish  it  to  be  understood,  that  the  circumstance  of  an 
injunction  having  been  granted,  is  not  to  be  cousideied  (as  I  ol)servo  it  freipicntly  is 
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ill  argument)  as  any  thing  like  an  indication  of  an  opinion  of  the  Court  on  the  nients 
of  a  cause.  An  injunction  is  but  an  interlocutory  order,  made  for  the  sake  of  security, 
and  very  often  the  Court,  as  will  most  probably  be  the  case  here,  ultimately  decides 
exactly  the  other  way.] 

They  then  submitted,  that  the  money,  which  was  the  consideration  of  the  contract, 
having  been  paid  into  Court,  it  ought  not  to  be  parted  with  till  the  purchaser  had  got 
possession  of  the  title-deeds,  and  till  the  defendants  had  shewn  who  were  actuall}' 
entitled  to  receive  the  money  ;  and  that  where  so  many  claims  were  set  up,  whereby 
this  bill  was  made  necessary  for  the  plaintiff's  security,  he  ought  to  be  allowed  his'eosts, 
and  the  more  especially,  as  the  payment  of  the  purchase-money  into  Court  ought  to 
be  considered  as  equivalent  to  a  tender. 

Dauncey,  Wingfield,  and  Lovatt,  for  the  defendants,  admitted  that  the  plaintifl",  as 
mortgagor,  was  entitled  to  file  a  l)ill  to  redeem  :  Init,  they  submitted,  that  it  mu.st  be 
on  the  usual  terms  of  [323]  payment  of  costs  ;  and  they  contended,  that  notwith- 
standing the  rather  peculiar  circumstances  of  this  case,  the  plaintiff  was  not  entitled  to 
any  extraordinary  interference  of  the  Court. 

RiCH.\RDS,  Chief  Baron.  It  is  admitted,  that  all  debts  have  been  satisfied,  except 
this  5001.  and  I  have  no  doubt  that  that  sum  was  a  charge  upon  the  real  e=tate  :  I 
shall,  therefore,  not  dispose  of  the  purchase-money,  till  I  know  who  has  an  equal  charge. 
I  shall  then  order  the  title-deeds  to  be  delivered  up,  on  payment  of  the  remainder  of 
the  purchase-money  to  the  persons  who  shall  be  entitled  to  it.  It  then  becomes  a  mere 
question  of  costs,  which  I  shall  certainly  not  make  this  estate  pay.  [His  Lordship 
then  went  into  the  general  facts,  saying  that  this  was,  in  effect,  a  bill  by  a  mortgagor 
to  i-edeem,  who,  generally  speaking,  pays  costs.]  The  duty  of  the  trustees  under  the 
will  was  clear,  and  they,  as  they  were  directed,  have  sold  the  property.  A  general 
arrangement  was  made  between  all  the  parties.  The  surviving  obligee  had  a  i-ight  to 
receive  the  .5001.  and  he  would  become  a  trustee  for  the  persons,  for  the  benefit  of 
whom  the  bond  was  given.  Bernard  having  knowledge  of  the  arrangement,  and  having 
approved  it.  Drew  had  nothing  further  to  do  than  to  pay  Harman  the  money  ;  but  now, 
having  filed  this  bill  as  mortgagor,  it  is  impossible  to  say  that  he  should  not  pay  the  costs. 
That  which  has  been  stated  for  the  plaintitt',  [324]  that  the  mortgage-money  ought 
not  to  be  paid  before  the  title-deeds  were  delivered  up,  making  that  a  sine  qua  non, 
is  a  proposition  that  cannot  be  maintained,  for  a  vendor  may  refuse  to  execute,  wihout 
the  consideration  being  paid.  As  to  the  eftect  of  a  tender,  it  is  sufficient  to  say  that 
none  has  been  proved  :  and  it  may  be  also  observed,  that  a  tender  in  equity  is  a  very 
diiferent  thing  from  a  tender  at  law. 

The  order  to  be  made,  therefore,  will  bo,  that  it  be  referred  to  the  Deputy 
Kemembrancerto  tax  the  costs  of  this  suit  of  the  several  defendants,  and  also  the  costs 
of  S.  B  Harman  at  law,  and  that  they  be  paid  by  the  plaintiff  ;  and,  on  payment,  S.  B. 
Harman  to  re-convey  the  mortgaged  estate  to  plaintiff,  at  his  expence  ;  and  I.  Harman 
and  S.  B.  Harman,  and  Bernard,  to  deliver  up,  on  oath,  all  deeds,  &c.  in  their  custody, 
to  the  plaintiff'. 

[His  Lordship  afterwards  observed,  that  in  strict  regularity  the  cestuis  que  trust 
should  have  been  made  parties  to  this  suit :  but  to  obviate  that  difficulty,  without 
further  delay  or  expence,  he  recommended  a  short  petition  to  be  considered  of,  on  the 
part  of  the  widow  and  child,  that  their  interest  might  be  ascertained,  and  their  rights 
protected,  and  ordered  the  cause  to  stand  over,  pro  forma,  in  the  mean  time,  with 
liberty  to  present  such  petition  ;  which  being  afterwards  presented,  stating,  in  substance, 
the  above  facts  ;  the  [325]  money  in  Court  was  ordered  to  be  transferred  to  them,  in 
due  proportions— the  costs  of  the  petition  to  be  borne  by  themselves.] 
Decree  accordingly. 

AVright  and  Others,  r.  Bell.  Wednesday,  21st  January  1818. — The  Court 
will  entertain  a  suit  for  the  specific  performance  of  a  contract,  for  the  purchase  of 
a  debt.  It  is  within  the  exception  to  the  rule,  that  Courts  of  F^quity  will  not 
compel  specific  performance  of  contracts  for  the  sale  of  personal  chattels — Doubts 
as  to,  and  the  proper  mode  of  assignment,  referred  to  the  Deputy  Remembrancer. 

This  was  a  bill,  filed  (Mich.  Term  1811)  by  the  assignees  of  a  bankrupt,  and  the 
bankrupt,  to  compel  the  specific  peiformance  of  a  contract  for  the  purchase  of  a  debt. 
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due  to  tlie  bankrupt  before  his  bankruptey,  and  his  then  pai-tner,  from  a  merchant 
resident  at  Deinei'ara,  since  deceased. 

The  liill  stated,  that  the  plaintitl',  Compton  (the  bankrupt,)  and  Pourtales,  (who 
resided  abroad,)  carried  on  l)usine.ss  in  partnership  together,  in  London,  as  merchants  ; 
that,  in  ISUli,  Compton  (Pouitales  being  out  of  the  kingdom)  was  duly  declared 
l>ankrupt,  and  the  other  plaintitls  were  chosen  his  a.ssignees  ;  that  at  a  meeting  of 
the  partnership  creditors  (12th  November  1808)  it  was  resolved,  that  the  outstanding 
debts  should  be  sold,  and  amongst  others  the  debt  in  question,  due  from  the  estate 
of  Lespinasse,  a  West  India  merchant ;  that  the  defendant  proposed  to  purchase  it, 
and  authorized  his  managing  clerk,  David  Milne  (who  was  the  executor  of  Lespinasse) 
to  treat  for  it ;  (that  he  (Milne)  having  ascertained  the  balance  to  be  5501.  agreed,  on 
the  part  of  the  [326]  defendant,  to  give  5001.  for  it,  as  would  appear  by  his  letter  (2d 
June  1809)  to  the  plaintitls  on  the  subject,  to  (which  they  referred) ;  that  the  plaintilt's 
then  caused  a  deed  of  assignment  to  \>e  prepared,  and  submitted  to  the  defendant's 
solicitors  ;  who,  after  making  some  slight  alterations  in  it,  returned  it  to  the  plaintitVs 
with  a  note,  stating,  that  they  considered  that  the  plaiutifl's  had  no  right  to  transfer 
more  of  the  debt  than  Compton's  share,  without  Pourtales  joining  in  the  assignment ; 
when  plaintitl'  Compton  having  then  obtained  his  certificate,  agreed  to  indemnify  the 
defendant,  which  his  said  solicitors  accepted,  and  inserted  a  covenant  to  that  effect  in 
the  diaft,  and  returned  it  approvefl. 

The  ciefendant,  by  his  answer,  admitted,  or  did  not  deny  any  of  the  circumstances 
stilted,  the  main  facts  on  w-hich  the  l)ill  was  founded,  except  as  to  the  proposal  having 
originated  with  him,  but  said,  that  it  was  made  by  the  plaintitl"  Compton  to  Milne, 
who  the  defendant  admitted  acted  as  his  agent  in  the  treaty  ;  but  he  submitted,  that 
as  plaintilis  could  not  make  a  complete  title  to  the  whole  debt  without  Pourtales,  he 
was  not,  therefore,  l)ound  to  purchase  ;  and  he  stated,  that  he  never  intended  to 
accept  Compton's  indemnity,  but  that  on  having  a  complete  assignment  of  the  whole 
debt  he  was  still  ready  to  give  the  5001.  for  it. 

By  an  amendment  in  theii'  bill  the  plaintitfs  stated,  that  to  obviate  all  ditticulty 
they  had  pro-[327]-cured  an  assignment  (dated  May  1811)  from  Pourtales  to  the 
assignees,  of  his  share  of  the  debt,  and  that  he  had  constituted  them  his  attornies. 

l)auncey  and  (xii-dlcstone,  for  the  plaintiffs,  (having  adverted  to  the  facts  and 
dates,)  submitted  that  the  present  was  a  valid,  e([uitablc  agreement,  for  the  assignment 
of  a  debt,  and  one  which  a  Court  of  Kquity  would  enforce  ;  that  this  was  a  chose  in 
action  of  an  assignable  nature,  and  the  consideration  was  fair.  The  facts  being 
established,  they  obser\-ed,  the  only  question  before  the  Court  was,  whether  this  is  a 
contract  of  such  a  description  as  the  Court  will  recognise  to  be  one  of  those  which 
they  will  order  to  be  carried  into  execution;  and  they  contended  that,  though  there 
might  be  no  case  precisely  applicable  to  the  present,  it  was,  ne\erthcless,  within  the 
governing  principle,  on  whi(^h,  on  all  othei'  occasions,  the  Courts  had  intei-fcred  to 
a.ssist  a  party,  on  a  liill  for  the  s])ecific  peiformancc  of  an  agieement. 

Agar  and  Houijcll,  for  the  defendants,  (having  observed  that  this  was  a  case  of 
much  novelty,  and  great  importance,)  acceded  to  the  facts  as  stated,  for  the  sake  of 
argument,  and  in  order  that  the  question  might  be  as  fully  and  fairly  discussed  as  if 
it  had  arisen  on  demurrer. 

Admitting  that  a  debt  was  assignable  in  ci|uity,  they  insisted  that  the  plaintilf's 
soui'cc  of  redress  was  purely  legal,  and  that  a  contract  for  such  an  assiginnent  as  was 
now  in  (piestion,  wai  one  of  [328]  which  a  Court  would  not  comjicl  a  specific  jierform- 
ance.  This  being  the  ease  of  a  chattel,  the  general  rule  is  against  the  ])laintilfs  ;  for, 
in  all  the  cases  on  the  snliject,  it  has  been  held  that  the  icmody  for  non  ])erformanco 
of  such  contracts  as  these,  is  properly  by  action  at  law,  for  damages,  and  therefore 
Courts  of  lv|uity  have  not  juris(iic:tion,  anil  cannot  intorfen;  to  order  Ihc  |)artics  to 
carry  them  into  execution.  And  they  cited  Ihnuon  v.  Il'rslhrmik  (5  Vin.  Abr.  o-lO, 
pi.  22),  Capper  v.  Harris  (Hunl).  l-'{5),  Cud  v.  Kutti'.r  {<■),  Dour/las  v.  Vinnnt  ('1  Vern. 
202),  and  I'eimie  v.  Lish  (Amb.  75). 

In  Buxton  v.  JA.<li:r  and  Cooper  (.3  Atk.  38;i),  which  was  the  case  of  a  contract  for 
the  purchase  of  timber,  Lord  Mardwicke  goes  fully  into  the  doctrine,  and  declares  tiio 

(c)  1  P.  Wins.  570;  cited  also  in  5  Vin.  Ab.  53«-9-40,  pi.  21,  (where  it  is  called 
Cndihe  v.  liutler,)  and  in  Mus.iell  v.  Cuob:,  Pr.  in  Ch.  5:51,  (tliere  called  Sroutd  v.  Ihitler,) 
and  2  Eq.  Ca.  Ab.  18,  pi.  8. 
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rule  to  be,  that  hills  for  the  performance  of  contracts  for  the  sale  of  a  chattel,  could 
not  be  I'etained  by  a  Coui-t  of  Equity,  and  that  the  party  should  be  left  to  his  remedy 
at  law.  The  reason  there  given  is,  that  contracts  for  the  sale  of  stock,  corn,  hops,  &e. 
vary  according  to  different  times  and  cii'cumstances,  so  that  parties  might  be  ruined 
by  a  suit  in  equity,  when  in  a  court  of  law,  perhaps,  only  a  shilling  damage  might 
have  been  recovered.  If  that  doctrine  applies  to  goods,  a  fortiori  will  it  to  cases  of 
this  sort,  where  the  daily  accidents  affecting  the  credit  [329]  and  solvency  of  parties, 
subject  such  contracts  to  fluctuation  in  value. 

[Lord  Chief  Baron.  That  objection,  I  take  it,  would  apply  equally  to  contracts 
for  the  purchase  of  land,  which  sinks  and  rises  in  value  in  an  extraordinary  manner. 
We  all  know  veiy  well  that  the  same  quantity  of  land  was  worth  very  consideraljly 
more  four  years  ago,  than  it  is  at  the  present  time.] 

In  the  case  of  land  the  distinction  is,  that  the  specific  thing  can  always  be  given. 
Here  the  Court  cannot  give  the  thing  demanded,  which  is  a  debt :  it  can  only  give 
what  will  confer  a  right  of  action.  This  is  not  a  contract  executed,  but  merely  and 
peculiarly  executory.  Nothing  has  passed  in  writing  between  the  parties  :  no  act 
has  been  done  on  either  side.  The  Court  is  therefore  literally  called  upon  not  to 
compel  the  performance  of  a  contract,  but  to  compel  the  pai'ties  to  contract,  and  that 
founded  on  what  may  be  considered  as  merely  conversation. 

Then  it  is  obvious  that  the  Court  could  not  effectually  decree  what  is  prayed. 
To  give  the  defendant  a  title  to  sue  at  law,  Pourtales  must  be  ordei'ed  to  pei'mit  his 
name  to  l)e  used,  and  the  Court  cannot  make  any  such  order  against  him,  who  is  not 
a  party  to  the  suit,  and  is  resident  out  of  the  jurisdiction. 

[330]  Adverting  to  the  dates,  they  argued  ab  inconvenienti  against  the  interposi- 
tion of  the  Court  in  cases  of  this  sort,  submitting  that  in  the  lapse  of  time  the  party 
may  have  become  insolvent ;  or  the  Court  might  be  called  on  to  entertain  such  suits, 
in  cases  where  the  debt  might  be  barred  by  the  statute,  before  a  decree  could  be 
obtained. 

Dauncey,  in  reply,  submitted  that  the  real  question  was,  whether  the  Court  can 
interfere  in  this  case,  and  order  the  assignment  praved  1  The  novelty  of  the  case 
furnishes  no  objection  to  it ;  on  the  contrary,  it  fully  justifies  the  bill.  In  the  case  of 
Bu.i-lon  and  Li.tler,  which  was  quite  a  new  case,  the  principle  was  admitted  generally 
by  the  Chancellor,  that  VmUs  of  this  nature  might  be  entertained.  In  this  case  the 
party  has  no  I'emedy  at  law,  and  that  it  is  which  foi'ms  the  ground  of  his  equity. 
Lord  Hardwicke  .said,  in  Brixton  and  Lister,  that  he  would  decree  a  specific  performance 
of  an  agreement  between  two  persons,  to  carry  on  a  trade  together,  notwithstanding 
it  is  in  relation  to  a  chattel  interest.  The  decision  in  that  case  is  therefore  entirely 
in  favor  of  this  bill,  and  as  the  engagement  between  the  parties  is  completely  proved, 
performance  of  the  contracts  ought  to  be  decreed. 

Richards,  Lord  Chief  Baron.  I  certainly  do  not  remember  any  case  of  this 
description  before.  I  acknowledge  the  piinciple  of  the  decision  in  Buxton  and  Lister, 
which  has  been  quoted  Ijy  the  [331]  counsel  for  the  defendant.  My  only  doubt  is, 
whether  this  case  does  not  come  within  the  exception.  As  to  the  other  cases,  I  do 
not  think  they  have  much  ,application. 

This  conti'act  was  made  in  1808,  by  the  defendant,  through  the  medium  of  Milne, 
and  his  acts  were  undoubtedly  binding  on  the  defendant.  He  agreed  to  purchase  the 
debt  for  a  sufficiently  ample  consideration,  where  any  doubt  existed  about  it.  All  that 
was  wanted  to  enable  the  purchaser  to  assert  his  claim  of  this  debt  was  the  authority 
to  use  the  plaintifls'  names.  Now  there  is  not  the  least  suggestion  that  any  difticulty 
was  thrown  in  his  way  by  them,  as  that  they  had  been  required  to  permit  their  names 
to  be  used,  and  had  refused.  It  does  not  even  appear  that  the  defendant  applied  to 
them  for  that  purpose :  he  was  completely  quiescent ;  and  if  he  did  not  use  diligence, 
what  right  has  he  to  complain  of  the  consequences  of  delay.  It  is  not  at  this  moment 
suggested  that  there  is  any  doubt  about  the  debt  being  recoverable.  One  party  agrees 
to  purchase  the  debt,  and  the  other  agrees  to  give  the  best  assignment  they  can,  and 
they  can  now  make  a  perfect  assignment. 

But  the  nature  and  object  of  the  bill,  and  its  principle,  is  what  has  been  chiefly 
objected  to  in  argument.  It  is  said  that  the  contract  is  not  for  the  payment  of  money, 
but  to  enable  the  pai-ty  to  recover  a  debt.  So  it  certainly  is  :  and  then  the  question 
is,  whether  this  Court  can  and  ought  to  [332]  assist  the  plaintift'  in  such  a  suit?  And, 
on  the  present  answer,  I  think  the  case  is  brought  within  the  exception  noticed  in  the 
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cjisc  of  Ilii.rhn  V.  Lkter,  and  that  the  Court  may  make  such  a  decree.  [Hi.s  Loi'dship 
read  the  admissions  from  the  answer,  that  the  defendant  had  acceded  to  the  proposal  of 
purchasing  the  debt.]  The  only  object  of  dispute  then  was  the  assignment,  and  it  seems 
that  now,  the  plaintitl's  are  enal)led  to  furnish  an  eft'oetual  as.signment.  I,  however, 
cannot  order  a  complete  assignment  to  be  made,  without  a  refei-ence ;  therefoi'c  the 
parties  must  go  liefore  the  Deputy  Remembrancer,  and  if  he  is  of  opinion  that  an 
assignment  can  be  made,  he  must  also  prepare  the  draft,  which  is  all  that  I  can  order. 

On  this  answer  I  cannot  compel  the  defendant  to  receive  the  assignment,  when 
made,  unless  there  be  an  existing  debt,  which  is  not  admitted  :  and  that  must  also  be 
referred  to  him,  to  ascertain  the  fact. 

Decree  accordingly,  and  Reference  ordered. 

End  of  sittings  after  Michaelmas  Term. 

[333]    REPorvT.s   of   Cases  Argued   and   Determined   in   the   Court   of 
Exchequer,  and  Exchequer  Chamber.    Hilary  Term,  58  Geo.  III. 

Memoranda. 

Sir  William  Grant,  during  this  vacation,  retired  from  the  profession,  having  resigned 
the  office  of  Ma.ster  of  the  Rolls ;  and  was  succeeded  by 

Sir  Thomas  Pluraer,  Knt.  Vice  Chancellor  of  England  ;  when  that  ortice  was 
conferred  on 

Sir  John  Leach,  Knt.  one  of  his  Majesty's  Counsel  in  the  Law,  at  that  time  Chief 
Justice  of  Chester,  and  Chancellor  to  His  Royal  Highness  the  Prince  of  Wales. 

This  Term  William  Draper,  Esq.  one  of  the  King's  Serjeants,  resigned  the  office 
of  Attorney  General  to  his  Royal  Highness  the  Prince  of  Wales,  and  was  appointed 
to  that  of  Chief  Justice  of  Chester. 

[334]  Stevkns  v.  Aldrikijk.  Wednesday,  28th  January  181S. — Semble. — A 
farmer  claiming  the  exemption,  under  the  custom,  fi'om  tithes  for  green-cut  food 
for  foddering  husbandry  hoises,  must  shew  that  such  horses  were  used  in 
husljandry,  and  that  he  had  no  othei-  sustenance  (of  any  sort)  for  them  on  his 
farm. — Both  those  points  are  questions  of  fact,  and  the  finding  of  the  jury  is 
conclusive. — The  amount  of  the  tithes  sought  to  be  recovered  being  small,  is  a 
ground  for  refusing  a  new  trial,  or,  at  least,  a  second  new  trial. — Garrow,  H. 
dubitantc  on  a  question  like  the  ])resent,  on  an  action  afi'ecting  a  right,  and  likely 
to  be  of  fre((uent  I'ecui-rence,  and  therefore  important  in  the  tiist  result. — Semble. 
— A  lessee  and  farmer  of  titiies  declaring  as  owner  and  ])ro]irietor,  is  bad. — 
Husbandry  hoises  being  used  occasionally  by  the  farmer  for  other  ])urposes,  or 
for  otiier  persons,  does  not  cleprive  the  farmei'  of  iiis  privilege  of  exemption,  where 
he  would  be  otherwise  cnlillod  to  it. 

This  was  an  action  Ijiouglit  liy  the  pi. until)',  who  was  farmer  and  lessee  of  llie  tithes 
of  part  of  the  parisli  of  Cookham,  .against  the  defendant,  the  owner  and  oeeupicr  of  a 
certain  farm,  called  White  Place,  for  Gl.  lOs.  (the  single  value,)  for  not  setting  out  the 
tithes  of  clover  and  vetches,  under  the  2d  and  .'id  I'^lw.  VL 

The  declaration  stated  the  ])lainliH'to  be  owner  anil  propi'ietor  of  the  tithes  :  anil, 
in  the  second  count,  farmer  and  proprietor. 

The  defendant  ])leaded  the  general  issue. 

The  cau.se  was  tried  at  the  Lent  Assizes  for  Hcrks,  in  1.S17,  l)eforc  Mr.  Justice 
Parke  ;  when  it  a])peared  from  the  evidence,  (the  pi.iintiH'  having  |)ut  in  and  proved 
his  lease  of  the  tithes,)  tli.it  the  ilcfendant  ii;id  had  more  hay  on  his  farm  tlian  wa.s 
sufficient  for  the  sustenance  of  his  horses,  (ten  in  number)  ;  but  that  he  had,  notwith- 
standing, cut  clover  and  vetches  green,  witli  which  he  had  fed  them  ail.  It  was  al.so 
proved,  tiiat  the  defendant  was  in  tlie  habit  of  occasionally  using  his  horses  in  lowing 
barges  for  hire  on  the  river  Thames  ;  and  that  ho  had  given  the  [335]  horses  so 
eni|)loyed  clover  and  vetches,  cut  green,  for  fodder. 

The  dcfoniJant  otl'ered  no  evidence;  and  iiis  Ijordship,  on  that  case,  directed  the 
jury  that  there  were  two  points  for  their  consideration  :  tirst,  whether  there  was  on 
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the  defendant's  farm  a  sufficient  quantity  of  otlier  sustenance  for  tfie  support  of  his 
husbandry  horses,  without  having  recourse,  of  necessity,  to  the  green  fodder;  and, 
secondly,  if  there  were  not  sufficient  sustenance,  whether  the  horses  which  had  been 
fed  with  such  green  fodder  were  husbandry  horses,  and  used  solely  for  purposes  of 
agriculture  ;  that  if  either'  of  those  considerations  were  negatived,  the  plaintiti'  would 
have  a  right  to  recover  in  this  action,  because,  in  either  case,  the  defendant  would  not 
be  entitled  to  claim  the  right  of  exemption  insisted  on  ;  and  his  Lordship  stated  further, 
that  he  was  himself  of  opinion,  that  neither  ground  of  exemption  was  made  out  by  the 
evidence,  for  that  the  horses  having  been  proved  to  have  been  worked  in  towing  barges 
on  the  river,  deprived  the  defendant  of  the  privilege  aflbrded  to  the  employer  of  horses 
in  husbandry,  to  feed  them  on  the  green-cut  fodder,  without  paying  tithes  ;  and  that 
there  having  been  other  sustenance  of  any  sort  on  his  lands  at  the  time,  (of  which 
there  had  been  proved  to  have  been  considerable  quantities,)  would  have  taken  awav 
the  defendant's  right,  even  if  he  had  been  entitled  to  it  on  the  other  ground  ;  but 
notwithstanding  that  [336]  direction,  the  jury  found  a  verdict  for  the  defendant  *. 

Dauncey  applied  for,  and  obtained  an  order  nisi  for  a  new  trial,  in  the  following 
Easter  Term,  on  the  objection  to  the  verdict,  that  it  was  contrary  to  the  evidence,  the 
law,  and  the  express  direction  of  the  judge. 

Cause  having  been  shewn,  the  Court  made  that  I'ule  absolute. 

The  action  was  then  tried  a  second  time  at  the  next  assizes,  before  the  same  judge, 
and  a  jury,  composed  of  three  special  jurors,  and  the  remainder  supplied  by  a  tales 
prayed  by  the  plaintiff,  when  the  evidence  was  more  fully  gone  into,  and  the  defendant 
also  examined  witnesses  on  his  part. 

The  plaiutifF  then  proved,  in  addition  to  the  evidence  given  on  the  former  trial,  that 
the  defendant,  on  the  failure  of  one  Shepherd,  who  had  kept  horses  for  the  purpose  of 
towing  barges  on  the  river,  had  bought  his  stock  of  horses,  and  taken  up  the  business 
of  letting  them  out  for  that  purpose,  in  which  they  were  more  frequently  em-[337]- 
ployed  than  on  the  farm  ;  that  he  occupied  a  larger  quantitj'  of  grass  and  meadow 
land  than  arable  on  White  Place  Farm,  (seventy-five  acres  of  meadow  and  green  food, 
and  seventy  acres  of  arable  and  corn  land,)  and  that  the  defendant  had  sold  and  bought 
considerable  quantities  of  hay  ;  in  short,  that  there  was  a  sufficient  quantity  of  other 
food  on  the  farm,  to  prevent  any  necessity  of  resorting  to  the  green  meat. 

On  the  part  of  the  defendant  it  was  proved,  that  the  same  horses  worked  some- 
times on  the  farm,  and  sometimes  in  towing  barges. 

On  that  second  trial  (as  appeared  from  the  learned  judge's  report,  which  was  now 
read  by  Garrow,  Baron)  the  jiny  wei-e  directed  as  on  the  former  occasion,  liut  they 
again  found  a  verdict  for  the  defendant. 

A  rule  to  shew  cause  why  there  should  not  be  another  trial,  having  been  obtained, 

Jervis,  and  Taunton,  W.  E.  now  shewed  cause.  They  took  a  preliminary  objec- 
tion to  the  declaration  in  the  action,  which  they  contended  was  bad  in  the  description 
of  the  plaintiff,  as  owner  and  proprietor  of  the  tithes,  whereas,  in  fact,  he  was  proved 
to  be  lessee  and  farmer' ;  and  submitted,  that  if  the  plaintiff  were  not  bound  so  to 
describe  himself  as  should  accord  with  his  true  title,  and  should  obtain  a  ver'dict  as 
owner  and  pi-oprietor,  he  might,  notwithstanding,  afterwar-ds,  on  some  [338]  other 
occasion,  sue  the  defendant  as  lessee  arrd  far-mer  ;  and  he  would  not  be  pr-echnled,  by 
the  result  of  the  present  action,  from  recover'ing,  as  the  defendant  could  not  plead  a 
verdict  recovered  by  oire  in  one  right,  to  an  action  brought  by  another  in  a  different 
right. 

[Graham,  Baron.  That  might,  per'haps,  be  a  gr'ound  for  gr'arrting  a  rrew  tr-ial,  if 
the  plaintiff,  and  not  you,  had  succeeded  ;  but  that  is  not  so  in  this  case,  and  it  is 
srrr'ely  not  a  r-eason  for  you,  the  defendant,  to  urge,  particularly  orr  this  application 
(the  objection  not  having  been  taken  below,)  why  the  plaintiff  should  not  have  a 
further  investigation  on  the  merits.] 

[Wood,  Baron.  There  have  been  many  instances  of  new  trials  beirrg  r-efu.sed, 
where  a  fatal  objection  appeared  on  the  record.] 

"  The  verdict  which  the  jur-y  had  brought  in,  in  the  first  irrstatrce,  was  "for  the 
defendant,  he  paying  the  plairrtiff  .5s.  in  consider'ation  of  the  gr'eerr  fodder  givcrr  to  the 
hor'ses  employecl  in  towing  the  barges;"  but  that  ver'dict  lieirrg  rejected,  they  their 
forrnd  for  the  defendant  generally. 
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[Garrow,  Baron.  They  would  otherwise  go  down  to  trial  at  the  peril  of  a 
nonsuit.] 

But  the  main  question,  they  admitted,  was,  whether  the  defendant  was  bound  to 
shew  by  evidence,  in  his  defence  to  this  sort  of  action,  that  he  had  not  on  the  farm  a 
sufficiency  of  any  sort  of  fodder,  diy  or  green,  for  the  horses  employed  on  that  farm  ; 
or  whether  he  would  r,ot  be  entitled  to  the  benefit  of  the  exemption,  if  he  had  not  a 
sufficiency  of  grass,  or  of  meadow  and  pasture,  for  them,  whatever  quantity  of  dry 
fodder  he  might  have  had  besides  ;  or  whatever  quantity  [339]  he  might  have  sold 
or  bought.  And  they  cited  Watson's  Clergyman's  Law,  (page  5.53,) — a  book  (they 
observed)  allowed  to  be  cited, — to  shew  that  proof  of  the  latter  was  all  that  was 
necessary  to  exempt  such  green  fodder,  so  cut  and  given  to  husbandry  cattle,  from 
tithes.  In  that  book  the  position  is,  that  "if  a  farmer  do  cut  down  his  glass,  and 
only  doth  put  it  into  swarths,  and  then  carry  it  away,  and  doth  give  it  green  to  his 
own  cattle  for  their  necessary  sustenance,  not  having  grass  sufficient  to  maintain  them 
otherwise,  no  tithes  shall  be  paid  thereof  ; "  and  the  author  refers  to  the  case  of 
Crawley  v.  Wells  (1  Rol.  Abr.  645,  pi.  5),  in  support  of  that  doctrine  They  also  cited 
the  case  of  Perry  v.  Soam  (2  liCon.  27,  and  Cro.  Eliz.  139),  where  the  Court  held  such 
a  prescription  good. 

They  also  submitted  that  the  law,  as  laid  down  by  the  learned  judge,  which  was 
represented  to  be  taken  from  a  dictum  of  Toller,  was  incorrect  in  principle,  for  it  could 
not  be  supposed  that  a  farmei-  may  not  sell  his  hay  made  on  his  farm,  without  losing 
the  benefit  of  the  exemption  given  him  by  the  custom.  Hay,  besides,  pays  tithe, 
whether  given  to  husbandry  horses  or  not ;  and  if  the  farmer  have  made  the  grass 
growing  on  his  farm  into  hay,  for  sale  or  home  consumption,  instead  of  giving  it  cut 
green  to  his  husbandry  cattle,  it  would  be  strange  to  say,  that  therefore  he  shall  not 
claim  the  exemption  which  the  green  fodder  would  otherwise  have  borne,  if  it  had 
been  [340]  so  cut  and  given,  anci  had  not  been  suffered  to  have  ripened  into  a  tithe- 
able  article. 

Anticipating  the  case  of  MaiiMl  v.  Paine  (4  Gw.  1.504,  and  4  Wood,  561),  they 
contended  that  that  decision  does  not  decide  the  point  which  it  was  said  to  involve, 
<as  bearing  on  this  question  :  for  in  that  case  the  attention  of  the  Court  was  not  called 
to  the  distinction  now  taken  ;  and  they  submitted,  that  if  that  distinction  were  not 
admitted,  the  doctrine  would  go  to  exclude  a  farmer  who  purchases  hay,  and  brings 
it  home  :  he  would  be  deprived  of  the  exemption,  although  he  might  have  bought  it 
merely  to  .sell  again,  which  would  defeat  the  beneficial  enjoyment  of  the  custom. 

They  then  adverted  to  the  evidence  given  on  the  trial,  and  drew  the  consideration 
of  the  Court  to  the  testimony  of  certain  of  the  defendant's  witnesses,  who  proved 
that  the  defendant  had  purchased  and  brought  to  the  farm  more  hay  than  he  had 
sold  otr  it  ;  that  he  had  not  had  more  than  ten  horses  at  any  time  on  the  farm,  six  of 
which  had  belonged  to  Shepherd,  and  those  six  had  not  been  fed  with  the  tai'es,  and 
that  four  horses  were  necessary  for  working  the  farm,  and  that  they  did  not  do  the 
less  work  on  the  farm  in  consequence  of  their  occasional  employment  in  drawing  the 
barges  on  the  river. 

On  the  whole  they  contended,  that  the  points  of  the  cause  were  pure  questions 
of  fact,  and  (le-[341]-pended  entirely  on  the  evidence :  and  were,  as  such,  there- 
fore, properly  left  to  the  jin-y,  who  were  the  fittest  judges  of  the  question,  whether 
the  horses  .so  fed  were  bona  fide  husbandry  horses,  and  whether  it  was  according  to 
the  duo  course  of  huslianclry,  that  they  should  liave  l)i'en  foddered  with  tares. 

They  ultimately  sul]niitt<^d,  that  at  all  events  the  plaiutilV  ought  to  pay  ihe  costs, 
according  to  the  rule  which  prevailed  in  all  the  courts,  in  cases  of  applying  for  new 
trials;  and  they  urged  also,  that  the  smallncss  of  the  sum  in  demand  was  a  reason 
why  this  second  new  trial  should  be  lefused,  citing  Halierts  v.  Karr  (1  Taunt.  504), 
where  the  Court  of  Common  I'lcas  s.iid,  they  would  not  giant  oven  a  first  new  ti-i.il 
for  so  triHing  a  sum  as  51.  :  and  that  this  was,  moreover,  a  penal  action. 

Owen  Sir  William,  in  support  of  the  rule,  first  submitted,  that  although  this  were 
the  second  motion  of  the  .same  kind,  and  was  an  application  for  a  third  trial,  yet, 
according  to  the  practice  and  usage  of  all  the  courts,  there  was  no  definite  limit 
assigned  to  the  number  of  new  trials  which  might  be  granted  in  the  same  cause,  on 
good  grounds,  as  whore  a  jury,  from  perversity  or  prejudice,  lind  verdicts  contrary  to 
the  opinion  of  the  judge,  on  .i  point  of  law  ;  and  he  cited  the  case  of  Bird  v.  Appleion 
(8  T.  \\   502),  as  an  instance,  where  a  case  was  on  such  grounds  sent  several  times  to 
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a  jury.     He  [342]  adverted  also  to  a  dictum  of  Lord  EUenborough,  in  a  case  argued       >  ] 
before  his  Lordship  at  a  recent  sittings  at  Guildhall,  where,  he  said,  that  he  would  1 

never  sufier  a  jury's  caprice  to  work  injustice,  through  the  medium  of  a  trial.     And  i 

as  to  the  objection  of  the  smallness  of  the  amount  of  the  sum  sought  to  be  recovered,  | 

he  contended  that  it  had  been  frequently  held,  that  that  did  not  apply  in  cases  where  i 

a  verdict  had  been  found  against  law.     In  Tindal  v.  Brown  {f)  the  Court  .said,  that  ' 

"  though  it  was  a  rule  in  general,  the  Court  would  refuse  to  grant  a  new  trial  where  i 

the  sum  in  litigation  was  small ;  yet  that  the  rule  did  not  apply,  where  a  verdict  had  i 

been  given  against  law."     He  adverted  to  the  fact  of  the  jury,  on  the  first  trial, 
having  in  efifect  originally  found  a  verdict  for  the  plaintiff'  in  special  terms ;  and  i 

suggested,  that  their  refusing  to  find  generally  for  the  plaintift'  at  last,  was  on  account  | 

of  the  costs.     In   this  very  case  also,   the  Court  had  not   thought  on   the  former  j 

application,  that  the  objection  now  made  on  that  ground  was  available.  ' 

It  was  then  pressed  on  the  Court,  that  another  urgent  reason  why  the  plaintiff,  if  ] 

entitled  to  it  on  the  merits,  should  have  a  new  trial,  notwithstanding  the  smallness  of  i 

the  sum,  was  that  this  was  a  trial  of  a  right,  and  would,  in  its  ultimate  determination,  , 

be  of  great  and  serious  consequence  to  the  plaintiif,  who  had  taken  the  tithes  of  a  i 

large  district  at  a  very  heavy  rent. 

[343]  As  to  the  present  being  a  penal  action,  it  was  obser^■ed,  that  that  was  a  i 

mere  formalitj''  in  such  cases,  where  the  party  seeking  to  recover  tithes,  had  no  other        i  ' 
mode  of  trying  his  right  to  them  at  law. 

On  the  main  point  of  the  claim  to  the  exemption  insisted  on,  it  was  put,  that  it 
was  an  exemption  founded  on  custom,  and  ought  to  be  strictly  proved.  Com.  Dig. 
tit.  Disme,  H.  1.  Meade  v.  Tknrinan  (Cro.  Car.  393).  Toller  on  Tithes,  p.  83.  [The 
Court  refused  to  admit  that  treatise  as  an  authority,  where  it  was  not  borne  out  by 
decisions.]  And  they  contended,  that  even  then  it  was  necessary  that  the  party 
claiming  it  should  shew,  not  only  that  the  horses  were  wholly  employed  in  husbandry, 
but,  in  the  exact  words  of  the  case  of  IVeJh  v.  C'rawlei/,  as  given  in  Roll's  Abr.  tit. 
Disme  (Z.),  pi.  7,  p.  645,  and  not  as  altered  by  the  reference  in  Watson  ;  that  it  should 
be  given  to  the  cattle  for  their  necessary  sustenance  (the  farmer),  not  having  sufhcient 
for  their  sustenance  otherwise;  and  they  cited  the  case  of  Mantell  v.  Paine  (4  Gw. 
1512,  and  Wood's  Tithe  Decrees,  566),  where  this  Court,  by  having  ordered  it  to  be 
referred  to  the  Deputy  Remembrancer,  to  enquire  whether  Yalden  (one  of  the  defen- 
dant's there)  had  sufficient  fodder  to  support  his  cattle  used  in  husbandry,  without  the 
green  fodder  in  the  pleadings  mentioned,  must  have  been  of  opinion  that  Itoth  those 
facts  were  necessary  to  be  proved,  to  give  him  a  [344]  right  to  the  exemption  claimed, 
and  that,  because  it  was  founded  on  the  consideration  of  the  benefit  dei'ived  to  the 
husbandman  and  consequently  to  the  tithe  ownei',  from  the  labour  of  the  cattle  on  the 
farm,  from  whence  the  tithe  arose  ;  and  he  submitted,  that  neither  of  those  material 
circumstances  had  been  pi'o\'ed,  but,  on  the  contrary,  that  they  had  both  been  negatived 
by  the  evidence  in  this  cause,  and  that,  therefore,  the  defendant  had  failed  in  his  plea 
of  exemption  on  that  ground. 

On  the  question  of  costs  they  insisted,  that  the  plaintiff  was  entitled  to  have  a 
new  trial,  if  the  Court  should  be  of  opinion  that  the  rule  ought  to  be  made  absolute, 
without  costs  ;  for  where  the  verdict  is  against  the  justice  of  the  case,  and  the 
direction  of  the  judge,  where  that  direction  was  right,  the  Courts  have  always 
granted  new  trials,  without  compelling  the  party  applying  to  pay  costs.  Edir  v.  East 
India  Cmnpuni/  (2  Bur.  1224;  and  1  Bl.  29S,  and  670),  and  Jackson  v.  Duchaire 
(3  T.  R.  551).' 

To  the  last  point  made  they  answered,  that  a  lessee,  or  farmer  of  the  tithes,  was 
an  owner  or  proprietor,  within  the  meaning  of  the  statute,  (2d  and  3d  Edw.  VI.  c.  13, 
s.  1)  and  that  such  words  are  expressly'  used,  in  contradistinction  from  person  or  \icar. 
The  words  of  the  statute  are,  "No  person  shall  carry  away  any  tithes,  before  [345] 
they  aie  set  out,  or  he  has  otherwise  agreed  for  the  same  with  the  parson  or  vicar,  or 
other  owner,  proprietory,  or  fermor  of  the  same  tithes  ; "  that  every  person  entitled 
to  take  the  tithes  was,  in  fact,  owner  of  them  for  the  time  being,  and  they  are  his 
property.  It  has  been  determined,  in  the  case  of  Saiulers  v.  Sandjord  (Cro.  Jac.  437), 
that  as  actions  on  this  statute  are  founded  on  a  tort  for  not  setting  forth  tithes,  for 
which  the  plaintift'  demands  the  penalty,  he  need  not  make  a  title,  and  that  it  is 

(/)  IT.  R.  171,  and  Mdcal/v.  Hall  (there  cited). 
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siitticieiil  that  he  bring  the  iwtioii  as  firraarius  vel  proprietariiis,  without  shewing  any 
particuhir  title.  In  It'heekr  v.  Ileyddit  (ib.  32S),  which  was  also  an  action  on  the  .same 
sUitute,  the  plaintiti' declared  on  a  lease  of  the  rectory  for  si.\  years,  if  the  parson  lived 
so  long,  and  continued  parson  there,  the  latter  condition  not  l)eing  in  the  lease,  and  it 
was  held  no  variance,  because  it  was  implied  by  law  ;  and,  that  because  "  the  lease  is 
not  the  gi'ound  of  the  action,  nor  is  the  declaration  founded  upon  the  lease,  but  upon 
the  carr3-iiig  away  the  tithes,  and  for  remedy  of  the  wrong  was  the  action  lirought. 
The  allegation  of  the  le;ise  is  but  an  inducement  to  the  action  ;  and  the  jury,  finding 
that  he  hath  a  good  lease,  and  a  good  title,  to  ground  his  action,  although  it  be  not  in 
the  same  manner  precisely  as  he  declares,  it  being  found  for  the  plaintiff',  he  shall  have 
judgment."  So  in  BabimjUm  aiul  Wife  v.  Matthews  (2  Bulstr.  2:^8),  which  was  an  action 
of  del)t  on  this  statute,  after  a  verdict  for  the  plaintiff  on  nil  [346]  debet,  it  was  moved, 
ill  arrest  of  judgment,  that  the  declaration  was  not  good,  because  the  husband  claimed 
the  tithes  in  right  of  his  wife,  and  in  the  declaration  averred  the  life  of  his  wife,  but 
did  not  shew  how  he  had  the  same.  The  answer  was,  and  Man,  Secondary,  informed 
the  Court,  that  to  say  generally,  pos.sessor,  occupatur,  firmariiis,  or  proprietarius,  good 
and  sufficient  pleading  on  the  statute  2  Edw.  VI.  and  so  it  had  been  adjudged.  Coke, 
and  the  whole  Court,  held  the  declaration  good,  because  that  was  but  an  inducement 
to  the  action,  and  judgment  was  given  for  the  plaintiff'.  And  in  Campion  v.  Hill  (o), 
the  plaintiff'  shewed  that  the  vicar  had  demised  to  him  by  leases,  and  he  so  being 
proprietarius  of  the  tithes,  defendant  carried  away,  &c.  and  hold  good,  because  (as 
was  said)  it  sutiiceth  generally  to  shew,  that  the  plaintiff  is  Hrmarius  or  proprietarius 
of  the  tithes,  without  saying  of  what  title,  for  this  is  a  personal  action,  and  founded 
on  contempt  of  the  statute.  S.  C.  Champernon  v.  llill,  Yelv.  63.  If,  therefore,  (he 
submitted,)  proprietor  be  a  sufficient  designation  of  the  person  suing,  the  word  owner 
might  be  rejected  as  surplusage.  For  these  reasons  he  urged,  that  this  rule  ought  to 
be  made  absolute. 

Gkaha.m,  Uaron.  The  ffrst  (luestion,  now  made,  of  the  plaintiff'  having  subjected 
himself  to  be  nonsuited,  for  want  of  a  proper  de.scri[)tioii  [347]  of  himself  in  his 
declaration,  was  not  sufficiently  maiJe  the  subject  of  consideration  on  the  former 
occasion.  It  appears  to  me  that  it  was  necessary,  in  declaring  upon  this  act  for  the 
plaintiff',  to  state  on  the  record  the  specific  character  in  which  he  sued,  as  whether  it 
were  ecclesiastical,  or  lay,  original,  or  derivative  :  for  a  man  cannot  sue  for  tithes 
claimed  under  a  lease  without  shewing  it,  and  if  he  were  allowed  lo  state  his  title 
generally,  no  plaintiff'  so  circumstanced  would  ever  declare  as  lessee,  in  order  that  he 
might  avoid  the  necessity  of  producing  his  lease.  Therefore,  I  think,  that  he  has  not 
stated  his  title  sufficiently,  with  reference  to  the  words  of  the  statute ;  and  it  would 
be  quite  nugatory  for  us  to  .send  down  the  record,  with  such  a  fatal  defect  upon  the 
face  of  it. 

Then  there  was  anothci-  point  raised,  on  this  application,  of  great  nicety,  and  of  some 
diiiiciilty  certainlv,  on  which  I  will  say  a  word  or  two,  although  I  do  not  me.ui  to  give 
any  decisive  opinion  at  present ;  for  it  is  not  on  that  point  that  our  opinion, — that  this 
rule  should  be  discharged, — proceeds  ;  yet  as  there  are  several  other  ol)jection.s,  each 
of  which  would  be  alone  decisive,  and,  as  other  eases  may  occur  of  the  same  nature,  it 
may  be  useful  to  parties  so  circumstanced,  to  say  something  on  the  legal  question,  (how- 
ever cursorily)  for  the  purpose  of  intimating  the  understanding  which  I  have  of  it.  I 
liiercfore  think  it  right  to  express  my  sentiments  upon  it,  though  somewhat  doubtingly, 
on  the  present  occasion  ;  I  speak  of  the  (|uestion  of  the  exemption  claimed  by  the 
defendant  for  tithes,  for  green  [348]  food  cut  to  fodder  his  horses  employed  on  the 
farm.  We  have  been  referred  to  old  eases,  to  siiew  that  the  learned  judge  who  tried 
this  cause  was  wrong  in  the  law  which  he  pro|iounded  to  the  jury,  at  Nisi  I'riiis,  in 
his  direction  to  them  in  this  case,  as  to  the  exemption  from  tithe  of  tares  cut  green, 
and  carried  away,  to  be  given  to  husb.indry  horses  in  staling  that  it  nnist  be  coii- 
sideied  as  conlined  to  cases,  where  the  farmer  has  no  other  fodder  of  any  kind  for  Iho 
sustenance  of  the  horses  bona  fide  employed  on  the  farm.  Now,  I  certainly  agree 
with  Watson,  (whose  liook  is  entitleil  to  be  considered  as  a  book  of  authority,  and  is, 
out  of  respect,  [lermited  to  be  cited,)  on  the  main  yioint  of  the  position  stated  l>y  hira, 
yot  it  is  clear  that  he  goes  a  much  greater  length,  than  the  principal  case  in  Roll,  from 

(o)  2  Vin.  44.  Actions,  Joinder,  U.  (n),  pi.  48,  and  'J  H.  73,  Dismcs,  H.  (A),  pi.  5, 
ill  notis,  where  the  cases  cited  above  are  referred  to. 
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whence  he  took  the  doctrine,  warrants  ;  lor  it  is  observable,  that  though  Watson  uses 
the  word  "grass,"  Koll  himself  (who  is  always  most  singularly  accurate)  does  not 
introduce  that  word  in  his  report  of  the  case,  cited  as  the  authoiity  for  the  proposi- 
tion, which  makes  a  most  material  difference.  [His  Lordship  read  the  case,  as  stated 
in  Eoll.]  That  single  word  omitted,  makes  this  case  most  favorable  to  the  plaintiff; 
but,  inserted,  the  case  bears  the  other  way.  I  think  also,  that  the  determination  in 
Mantdl  v.  Fai/ne  to  the  same  eft'ect — that  the  farmer  must  be  shewn  to  have  no  other 
fodder — is  right ;  at  least,  that  is  the  inclination  of  my  opinion  at  present,  (and,  in 
that  case  the  reference  as  to  that  fact,  was  directed  after  mature  deliberation,)  for  I 
think  that  it  is  incumbent  [349]  on  the  paity  claiming  the  exemption  to  shew  that 
there  was  not  enough,  not  of  grass  merely,  but  of  fodder,  of  the  general  produce  of 
the  farm,  and  therefore,  on  that  point,  I  think  my  brother  Farke  was  quite  right  in 
his  direction  to  the  jury,  and  were  it  otherwise,  clergymen  would  often  be  but  badly 
situated. 

But  the  great  difficulty  with  me  in  the  present  case  is  whether  it  is  possible,  after 
a  verdict  found  for  the  defendant  on  the  first  trial,  without  any  evidence  having  been 
given  bj'  him — so  that  it  might  have  borne  some  appearance  of  a  verdict  against  the 
evidence,  as  well  as  against  the  direction  of  the  judge — and  a  new  trial  having  been 
awarded  on  that  ground,  when  another  verdict  was  found  for  the  defendant  on 
questions,  which  I  cannot  but  consider  as  questions  of  fact,  on  such  second  trial, 
(wherein  evidence  was  given  on  both  sides,)  and  that  on  a  claim,  the  importance  of 
which,  in  point  of  amount  of  value,  is  so  trilling,  (the  value  of  the  tithes  being  only 
21.  9s.) — my  doubt  (I  say)  is,  whether  it  is  possible  that,  under  those  circumstances, 
we  can  send  the  same  case  down  to  be  tried  again,  for  the  third  time.  And  I  am  of 
opinion  that,  on  the  evidence,  we  ought  not. 

There  is,  besides,  really  too  much  uncertainty  about  the  facts  of  the  ease,  to 
warrant  us  in  saying  that  the  jury  were  wanton  of  their  jurisdiction,  in  finding  for 
the  defendant,  and  I  have  certainly  great  doubt  on  the  evidence.  There  was  some 
puzzle  as  to  the  horses  used  on  the  farm,  and  [350]  those  employed  with  the  barges ; 
and  notwithstanding,  that  it  was  inferred  that  the  husbandry  employment  was  only 
colorable,  (which  would,  without  doubt,  be  a  fraud,)  yet  if  the  jury  find  that  it  were 
not  so,  that  should  be  conclusive.  Sending  his  husbandry  horses  occasionally  to  work 
the  barges,  would  not  deprive  the  defendant  of  his  pri^•ilege  of  exemption,  for  there  is 
no  farmer  who  does  not  employ  his  team  on  other  jobs  besides  his  own  farm-work 
incidentally,  and  they  have  clearly  a  right  to  do  so. 

[His  Lordship  having  pointed  out  more  minutely  the  contradictoiy  results  of  the 
evidence,]  added,  Then  the  question  ultimately  comes  to  this,  whether  the  defendant 
had  or  had  not  fodder  enough  on  his  farm  to  sustain  his  cattle,  without  cutting  and 
giving  the  green  food  to  them  for  their  necessary  sustenance.  And  that  is  one  which 
ought  not  to  be  weighed  too  nicely  :  for  if  he  shews  (as  the  jury  seem  to  have  thought 
the  fact  was)  that  he  bought  more  hay  than  he  sold,  it  might  be  sufficient ;  and  if  that 
were  not  fully  and  satisfactorily  proved,  yet  where  there  was  not  a  gross  and  palpable 
case,  it  would  not  be  enough  to  call  on  us  to  impeach  the  verdict  of  a  second  jury,  by 
granting  a  third  trial. 

Then  the  smallness  of  the  amount  of  the  value  of  the  tithes  .sought  to  be  recovered 
by  this  action  is  another,  and  would  perhaps  alone  be  a  sutficient  reason  for  our 
refusing  the  extraordinary  interference  of  sending  this  cause  down  to  be  tried  a  [351] 
third  time.  At  the  same  time,  the  plaintiff  is  clearly  entitled  to  his  tithes,  unless  the 
exemption  be  fairly  made  out.  As  to  the  authority  of  the  cases  in  the  Court  of  King's 
Bench,  (Tindal  v.  Hiou-ii,  and  Mdcalf  and  Hall,)  where  it  was  said,  that  the  cause  had 
been  sent  down  over  and  over  again,  till  the  jury  came  to  a  right  conclusion,  the 
question  there  was,  whether  the  n(jtice  given  of  the  dishonoui'  of  a  bill  of  exchange 
was  reasonable  notice,  and  that  was  clearly  a  pure  question  of  law  ;  anil  for  the  sake 
of  certainty  in  commercial  matters,  juries  should  not  be  suffered  to  trifie  with  estab- 
lished and  settled  questions.  This,  however,  proceeds  rather  on  questions  of  fact :  and 
whatever  points  of  law  may  have  been  discussed  in  the  course  of  the  argument,  it  was 
not  on  the  law  that  the  verdict  rested  ;  for  it  depended  on  the  finding  of  the  jury, 
whether  those  points  would  arise  in  this  case  or  not,  and  therefore  I  think  this  rule 
should  be  discharged. 

Wood,  Baron.  I  am  of  opinion  that  there  ought  not  to  be  another  new  trial  in 
this  case.     There  have  been  two  trials  had  already,  and  there  has  been  no  misdirection 
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on  either ;  or,  if  there  had,  it  has  been  in  favor  of  the  plaintiti',  and  therefore  he,  at 
least,  could  not  complain  of  that.  But  I  think  the  judge  stated  the  law  clearly,  from 
the  cases  of  Crawhij  v.  irdh,  and  MantcU  v.  Panic ;  and  ha\ing  so  stated  the  law,  he 
properly  directed  the  jury  as  to  the  two  points  to  which  he  drew  theii'  attention. 
But  those  two  points  depended  on  the  facts,  and  those  facts  were  entirely  [352]  for 
the  consideration  of  the  jury:  for  they  were  the  proper  judges,  whether  the  horses 
were  used  in  husbandry,  and  whether  the  green  fodder  cut  for  them  was  proper  and 
necessary.  Those  questions  of  fact  have  now  been  laid  before  two  several  juries,  and 
they  have  both  found  verdicts  for  the  defendant.  The  true  principle  of  all  new  trials 
is,  that  the  case  has  not  been  properly  considered,  so  that  justice  may  not  have  been 
done,  and  therefore  alone  it  is,  that  the  Court  orders  a  further  enquiry.  That  principle 
was  laid  down  by  Lord  Mansfield,  the  case  of  Bright,  Executor,  etc.  v.  Eynmi  (1  Bur. 
393),  where  the  origin  and  history  of  that  practice,  are  entered  into,  and  the  reasons 
detailed. 

In  this  case  (in  the  first  instance)  the  Court  thought  that  there  was  some  doubt  as 
to  the  facts,  and  they  sent  it  down  to  a  new  trial.  The  plaintiff  got  a  special  jury, 
(and  he  himself  prayed  a  tales,  so  that  he  could  not  be  dissatisfied  on  that  ground,) 
when,  on  full  consideration,  that  jur}'  also  found  a  verdict  for  the  defendant.  After 
such  repeateil  investigation,  I  think  that  the  case  ought  nut  to  be  sent  to  a  third  trial. 

It  is  true,  as  Sir  William  Owen  has  s;iid,  that  there  is  no  limit  to  the  discretionary 
power  of  the  Court,  to  order  as  many  new  trials  as  it  thinks  right ;  but  that  is  where 
the  jury  mistake,  or  neglect,  or  abuse  their  duty,  by  finding,  from  preju-[353]-dice, 
contrary  to  law,  on  a  question  of  law  ;  but  it  would  be  a  very  great  stretch  of 
authority,  to  send  a  mere  question  of  fact  to  a  jur}'  three  times  successively.  Y'ou 
might  as  well,  at  once,  annex  a  mandamus  to  the  record,  ordering  them  to  find  in  the 
way  proposed,  and  thus,  at  once,  take  away  from  them  their  peculiar  and  constitutional 
province  altogether. 

As  to  the  point  of  the  plaintift'  not  having  sufficiently  described  his  title  in  the 
declaration,  I  am  of  opinion,  that  if  there  be  a  palpable  nonsuit  apparent  on  the 
record,  the  Court  should  not  send  it  down  again  in  that  state,  for  that  would  be 
absurd.  I  certainly  myself  think,  that  this  declaration  is  bail,  l)ut  I  do  not  mean  to 
decide  that  point.  It  is  not  necessary,  certainly,  for  a  plaintifl'  to  set  out  particularly 
his  whole  title  in  the  declaration,  but  he  must  stiite  enough  to  bring  himself  within 
the  words  of  the  statute  under  which  he  sues.  He  should  have  stated  himself  to  be 
the  farmer,  and  he  must  have  proved  it:  for  it  is  necessary  for  him  to  bring  himself 
within  some  of  the  denominations  enumerated  in  the  statute.  I  think,  therefore,  that 
there  is,  at  least,  great  weight  in  that  objection. 

Then  the  smallness  of  the  sum  sued  for  is,  in  itself,  a  sufficient  ground  for  refusing 
to  send  this  cause  down  to  trial  a  third  time  ;  for  if  we  were  to  do  so,  there  would  be 
no  end  of  litigation. 

[354]  (i.Miitow,  Baron.  The  Couit  can  never  have  any  wish  to  invade  the 
province  of  a  jury,  and  I  should  l;e  amongst  the  first  to  regret  it,  if  any  such  jealousy 
weie  well  founded;  but  it  is  the  duty  of  Courts,  where  juries  wantonly  find  verdicts 
against  law  and  justice,  out  of  mere  perverseness,  to  grant  new  trials  without  limit, 
and  to  send  down  the  facts  again  and  again,  till  the}'  find  a  more  sober-minded  jury. 
On  the  evidence  given  in  this  case,  the  verdict  which  has  been  found  is  not  one  wiiich 
I  should  have  given,  and  so  the  first  jury  thought:  for  they  found  the  plainlill' 
entitled  to  something,  at  least,  although  they  ultimately  gave  their  verdict  for  the 
defendant.  I  nuich  ditsajjpiove  of  the  manner  in  which  tiiat  verdict  was  given 
altogether,  and  I  tliiuk  the  just  preponderance  of  the  evidence  was  against  it.  I  do 
not,  however,  join  in  the  uijiuion,  that  in  a  case  of  this  sort,  whei'e  the  subjccl-nialler 
is  one  that  may  lie  the  groiuid  of  many  other  actions  of  the  same  nature  in  future,  the 
smallness  of  the  sum  sought  to  be  recovered  is  alone  a  sufiicient  reason  for  refusing  a 
new  tiial  ;  yet,  as  the  plaiiitifi'  nuist  have  paid  the  costs,  that  makes  it  matter  of  serious 
consideration  how  far,  even  on  his  accoiuit,  we  should  be  justified  in  granting  it;  and, 
as  it  has  tuined  out,  it  would  have  been  mercy  to  him  if  we  ha<l  refused  it  on  the 
formci'  occasion  (7).  Taking  all  these  circumstances  into  consideration  togethei', 
therefore,  [355]  1  concur  generally  in  thinking  that  this  rule  ought  to  be  discharged. 

Per  Curiam.     Rule  discharged. 

ijl)  Vide  on  that  point  Muavw  \.  Hall,  1  Bui-.  11. 
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In  the  Exchequer  Chamber.    Coram  Eichards,  Ld.  Ch.  Baron. 

WiUiOT,  Cleik,  V.  Hellaby  and  Others.  Thursday,  29th  January  1818. — Where 
au  adverse  title  to  the  tithes  is  set  up  and  established,  against  a  demand  by  a 
i-eetor,  who  offers  no  evidence  to  impeach  such  title,  he  is  not  entitled  to  an 
issue. — The  defendant  was  permitted  to  go  into  the  evidence  of  his  right  to  the 
tithes,  where  his  title  appeared  likely  to  be  clearly  established,  although  he  had 
inaccurately  stated  the  subject-matter  of  his  defence  in  his  answer. 

The  plaintilT,  rector  of  Trusley  (Derby),  filed  this  bill  against  the  defendants, 
occupiers  of  lands,  within  that  parish,  for  an  account  of  tithes  generally. 

The  defendants  denied  the  plaintitt"s  title  to  the  tithes  of  the  lands  in  their  occupa- 
tion, which  formed  part  of  two  estates,  called  Grangefield  and  Nunsfield  ;  and  for 
those  liberties  (as  they  were  called)  two  of  the  defendants  set  up  a  claim  to  the  tithes, 
by  reason  of  the  former  having,  before  the  dissolution,  belonged  to  Croxden  Abbey, 
and  the  latter  to  Kingsmeade  Priory  ;  when  (as  [356J  the  answer  stated)  the  said 
farms,  together  with  all  tithes  and  ecclesiastical  dues,  became  vested  in  the  crown. 

The  answer  then  set  forth  a  grant  of  Henry  VIII.  to  Kobert  Fytches  of  the  said 
farms,  and  also  all  the  tithes  ;  and  alleged  that  thereby  the  said  farms  and  estates, 
together  with  all  the  tithes  or  ecclesiastical  dues  aiising  thei'efrom,  duly  vested  and 
united  in  possession  in  the  said  Robert  Fytche,  and  all  such  tithes  therefore  became 
due  to  him,  &c.  his  devisees  or  alienees ;  and  the  defendants  having  asserted  their 
title,  derived  from  the  grantee,  insisted  that  the  said  lands  should  therefore  be  pre- 
sumed to  be  exempt  oi'  discharged  from  the  payment  of  any  tithes  to  the  rector. 

In  suppoi't  of  that  defence  several  old  terriers  were  put  in  (professing  to  state  in 
detail  the  rights  of  the  rectory) ;  most  of  which,  after  having  stated  the  rector  to  be 
entitled  to  tithes  in  kind,  and  certain  money  payments,  contained  an  express  excep- 
tion of  Grangefield  and  Nunsfield.  Letters  patent  of  Henry  VIII.  to  Robert  Fytche 
of  the  estate,  and  also  all  and  all  manner  of  tithes,  and  several  old  deeds,  mesne  con- 
veyances, &c. :  whereby  it  appeared  that  former  owners  of  the  farms  had  dealt 
separately  and  eo  nomine  with  the  tithes,  as  forming  part  of  their  estates,  as  well 
as  the  land  ;  and  the  defendants  gave  full  evidence  of  non-jjayment  of  tithes. 

[357]  Martin  and  Dowdeswell,  for  the  plaintiff,  objected  to  the  duplicity  of  the 
pleadings,  as  putting  on  the  record  a  defence  of  exemption  from  tithes,  on  the  ground 
of  the  estate  having  belonged  to  the  religious  house,  and  a  claim  of  title  derived  from 
persons  under  whom  the  defendants  claimed  :  and  they  contended,  that  on  such  a 
record  the  evidence  offered  could  not  be  given,  and  that  it  was  not  sufficient  for  the 
defendants,  in  the  case  which  they  had  attempted  to  make,  merely  to  shew  that  the 
tithes  were  not  in  the  rector,  unless  they  also  proved  them  to  be  in  themselves,  if  on 
such  an  answer  they  were  entitled  to  do  either  ;  but. 

The  Lord  Chief  Baron,  observing  that  the  answer  was  certainly  very  inaccui-ately 
drawn,  and  that  it  had  deduced  wrong  conclusions,  held  it  sufficient  to  let  in  the 
evidence  (a),  as  there  might  be  a  title  to  tithes  made  at  a  different  time  from,  and 
independent  of  the  title  to  the  land,  by  some  new  grant.  And  the  defenilants  had 
stated,  and  clearly  shewn,  the  tithes  not  to  be  in  the  rector ;  and  though  they  had 
also  stated  them  to  be  in  themselves,  it  was  not  necessary,  in  the  present  stage  of  the 
case,  that  they  should  prove  that  more  particularly,  although  (judging  from  the  evidence 
alreadv  given)  it  would,  most  probably,  not  be  a  difficult  matter  for  them  to  do  so. 

On  such  a  case,  therefore,  his  Lordship  said,  he  could  not  decree  an  account. 

[358]  An  issue  was  then  demanded  on  the  part  of  the  plaintiff,  as  rector. 

Dauneey,  Cooke,  Wingfield,  and  Phillimore,  for  the  several  defendants,  submitted, 
that  in  cases  like  the  present,  and  proved  as  this  had  been  on  the  part  of  the  defen- 
dants, the  rector  was  not  entitled  to  an  issue  as  a  matter  of  right ;  and  they  adverted 
to  the  decision  of  Barker  v.  Barker  (Wightw.  398),  and  the  cases  there  cited. 

Martin  replied,  that  in  those  cases  the  right  to  the  tithes,  on  the  part  of  the  party 
claiming  adversel}'  to  the  rector,  was  clearly  and  satisfactorily  made  out. 

Richards,  Chief  Baron.  This  case  is  also  sufficiently  clear,  and  the  authorities 
cited  are  precisely  in  point  against  the  plaintiff'.     I  have  always  considered  the  general 

(«)  See  Slmll  v.  Baker,  i  Gw.  U.30. 
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rule  to  bu  certainly,  that  a  rector  and  an  heir  at  law  are  entitled  to  an  issue  ;  but  the 
eases  cited  afford  instances,  where  it  has  been  refused  to  a  rector.     The  bill  must 
therefore  be  dismissed. 
Bill  dismissed  *. 

[359]  Bo\^^)E^■  and  Another,  Assignees,  &e.  v.  Glasson.  Saturday,  31st  January 
1818. — The  Court  will  discharge  a  rule  obtained  by  a  defendant  to  change  the 
venue  in  an  action  against  him  by  the  assignees  of  a  bankrupt,  on  the  usual 
affidavit,  that  the  cause  of  action  arose  in  another  county,  and  that  his  witnesses 
reside  there  :  the  plaintiff  swearing,  that  the  cause  of  action  arose  in  a  third 
county,  and  that  his  witnesses  reside  at  a  very  considerable  distance  from  the  county 
to  which  the  venue  is  sought  to  be  removed,  and  undertaking  to  give  evidence 
in  the  oiiginal,  or  the  third  county;  and  that  although  the  defendant  have  agreed 
to  admit  every  fact  establishing  the  bankruptcy,  except  the  petitioning  creditor's 
debt. — The  costs  to  abide  the  event. 

Jones,  D.  F.  had  obtained  a  rule  nisi,  for  changing  the  venue  in  this  action  from 
Devon  to  Cornwall,  in  consideration  of  the  inconvenience  and  expense  to  the  defen- 
dant if  it  should  be  tried  at  Exeter,  on  an  affidavit,  that  the  plaintiff's  cause  of  action 
arose  in  the  latter,  and  not  in  the  former  county  ;  that  certain  persons,  whom  defen- 
dant was  advised  would  be  material  witnesses  for  him,  resided  at  Falmouth,  near  one 
hundred  miles  from  Exeter  ;  and  that  defendant  intended  to  admit  the  trading,  and 
all  other  matters  relating  to  the  bankruptcy  of  the  l)ankrupt,  except  the  petitioning 
creditor's  debt. 

Owen  Sir  William,  now  shewed  for  cause,  that  (as  the  affidavit  of  the  plaintift''s 
solicitor  stated)  the  bankrupt  residetl  at  Exeter ;  that  the  act  of  bankruptcy  was  com- 
mitted there  ;  that  the  petitioning  creditor's  debt  was  contracted  there ;  and  that 
some  of  the  witnesses,  to  prove  the  ])etitioniiig  creditor's  debt,  resided  there,  and 
others  in  Devon  (eastward  of  Exeter),  and  Somersetshire,  and  [360]  one  eighty  miles 
north  of  Exeter.  And  he  submitted,  that  although  (as  Exeter  was  a  county  of  itself, 
and  the  cause  of  action  arose  there)  the  plaintiii'  could  not  undertake  to  give  material 
evidence  in  the  county  where  the  venue  was  laid,  which  would  at  once  enable  him 
to  discharge  this  rule,  according  to  the  daily  couisc ;  yet,  as  it  was  now  the  practice, 
where  the  plaintiff  shews  the  defendant's  affidavit  to  l)e  false,  as  that  the  cause  of 
action  arose,  in  fact,  not  in  the  county  mentioned  in  the  affidavit,  but  in  a  third  county, 
he  (plaintiH)  shall  be  at  liberty  to  retain  the  venue,  on  undertaking,  in  the  alternative, 
to  give  matei'ial  evidence  in  the  county  where  the  venue  be  laid,  or  in  a  third  county 
—(Ncale-  V.  NeviU,  Savuri/  v.  Sjiomur  ((!  Taunt.  56.5))— ho  would  hci'e  undertake  to 
give  material  evidence  in  Exeter  oi'  Devon,  and  that  woidd  entitle  him  to  letain  the 
venue.  In  iJicIc  v.  Norrish  (7  ib.  178)  it  was  held,  that  where  the  defendant  could  not 
legally  and  truly  swear,  according  to  legal  apprehension,  that  the  whole  cause  of  action 
arose  in  the  county  to  which  it  was  sought  to  change  the  venue,  because  a  material 
part  arose  in  another  county  :  and  where  there  would  be  so  material  inconvenience  on 
both  sides,  the  Court  woidd  not  change  the  venue  (.'5  Taunt.  4G4.     6  ib.  565). 

lie  then  urged  that,  although  where  the  witnesses  on  both  sides  reside  in  the 
defendant'.s  [361]  county,  the  Court  will  change  the  venue  ;  they  will  not  do  so,  where 
the  inconvenience,  in  respect  to  the  residence  of  witnesses  on  cither  side  is  mutual. 
Fkckf  v.  Goilfmj  (1  T.  U.  782,  in  notis),  and  IIoIim.<  v.  Wamwrifiht  (3  East,  3-J!)). 

Costs  were  applied  for,  on  the  ground  of  the  defendant's  affidavit  having  been 
falsified. 

Jones,  in  support  of  the  rule,  insisted  that  it  was  necessary,  that  to  be  entitled  to 

*  The  cases  of  Barker  v.  Barker,  and  of  Scott  v.  Airey,  and  Strutt  v.  Baker,  there 
cited,  are  not  pcrhajjs  (stiictly  speaking)  exceptions  to  the  lulo  of  law,  which  gives 
a  lector  a  right  to  demand  an  issue  ;  because,  in  those  cases,  as  in  the  present,  the 
defendants  all  claimed,  and  successfully,  the  tithes:  that  is,  they  chiimcd  to  bo  rector 
pro  tanto,  or,  at  least,  to  st<ind  in  loco  rcctoris,  as  to  the  land  from  which  the  tithes 
were  sought  to  be  recoveiofl,  so  that  the  jjlaintiff's  right  as  rector,  as  against  the 
adverse  claimant,  was  negatived  ;  or,  as  tlie  distinction  is  well  tidcen  by  the  Court,  in 
llarker  v.  Barker,  "they  were  all  cases  of  one  common  law-right  opposed  to  another." 
The  party  succeeding,  therefore,  must  have  proved  himself  to  be  rector. 
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retain  the  venue,  the  plaintift'  should  undertake  to  give  material  evidence  in  Devon, 
the  county  in  which  it  had  been  laid,  and  cited  French  v.  Cojiinger  and  Another  (1  H. 
Bl.  216).  In  Henshaiv  and  Another  v.  lluttey  and  Another  (1  N.  R.  110),  it  was  held 
necessary  and  indispensible  that  the  plaintiff  should  undertake  to  give  material  evidence 
in  the  county  where  the  venue  is  laid,  in  discharging  a  rule  to  change  the  venue, 
where  the  cause  of  action  arose  partly  in  one  county,  and  partly  in  another.  As  to 
the  plaintiff's  inability  to  give  the  usual  undertaking,  Lord  EUenborough  distinctly 
says,  in  the  case  of  Price  v.  Jroodhurne  (G  East,  434),  where  the  venue  was  laid  in  the 
same  incorrect  way,  the  action  having  arisen  in  a  third  county,  so  that  the  defendant's 
affidavit  was  falsified,  but  still  the  plaintiff  could  not  give  the  necessary  undertaking : 
"The  plaintiffs  have  brought  this  ditiieulty  upon  themselves,  by  having  laid  their 
venue  in  a  wrong  [362]  county,  where  no  part  of  the  cause  of  action  arose,  which 
prevents  them  from  giving  the  usual  undertaking,  always  required,  to  enable  a  plaintiff 
to  bring  back  the  venue,  after  it  has  been  changed  :  and  such  being  the  general 
rule,  it  is  better  to  abide  by  it,  otherwise  we  shall  have  to  try  every  cause  on  a 
motion  to  change  the  venue,"  and  that  is  precisely  applicable  to  the  present  case  : 
and  in  agreeing  to  admit  the  fact  of  the  bankruptcy,  the  defendant  brings  himself 
within  the  reason  of  Lord  Ellenborough's  decision  in  Holmes  v.  JVainuiight  (3  East, 
330).     Therefore  he  contended  the  plaintiff  was  not  entitled  to  retain  the  venue. 

But  the  Court  were  of  opinion,  that  the  plaintiff  had  shewn  sufficient  cause  in  the 
distance  of  the  residence  of  his  witnesses  from  Launceston  ;  and  therefore  they 

Discharged  the  rule. 

Costs  to  abide  the  event. 

[363]  The  Attorney  General  v.  Francis  King.  Saturday,  31st  January  1818. 
— The  Court  refused,  on  cause  shewn  to  discharge  a  side-bar  rule,  allowing  the 
Attorney  General  to  amend  an  information  for  penalties  incurred  under  the  Excise 
Laws,  on  payment  of  costs,  as  to  ten  new  counts  which  had  been  added,  charging 
other  offences  laid  on  days  long  subsequent  to  those  in  the  original  information, 
and  to  the  tiling  of  that  proceeding,  and  the  issuing  of  process  thereon,  and 
although  the  name  of  a  succeeding  Attorney  General  had  been  introduced  ;  and 
although  the  defendant  was  served  with  process  on  the  first  information,  in  Easter 
Vacation,  returnable  the  first  day  of  Easter  Term  :  and  the  side-bar  rule  for 
amending,  was  not  obtained  till  the  first  day  of  the  following  Michaelmas  Term, 
nor  the  information  so  amended  filed  till  the  Seal-day  after  Michaelmas  Term. 

Jervis  had,  on  a  former  day,  obtained  a  rule,  calling  on  the  Attorney  General  to 
shew  cause  why  an  oi-der  of  the  6th  November  last,  giving  him  liberty  to  amend  this 
information  for  penalties,  on  payment  of  costs,  so  far  as  to  strike  out  ten  new  counts 
added  to  the  original  information,  for  supposed  offences  said  to  have  been  committed 
after  that  information  was  tiled,  and  the  addition  made  iu  the  twenty-fourth  count,  in 
claiming  double  duties  for  non-payment  of  single  duties,  alleged  to  have  been  incurred 
after  the  day  the  said  original  information  was  filed,  should  not  be  resti'icted 
accordingly. 

On  moving  for  this  order  it  was  stated,  from  the  affidavit  of  the  defendant's 
solicitor,  filed  in  support  of  the  motion,  that  this  prosecution  originally  arose  out  of  a 
seizure  of  soap,  by  certain  officers  of  excise,  on  the  3d  March  1817,  and  which  had 
been  claimed  by  the  defendant  in  this  Court,  on  a  proceeding  in  rem,  who  gave  security 
for  the  crown's  costs  in  case  of  condemnation  :  and  an  information  was  filed  in  the 
claim  cause,  on  the  23d  April  1817,  consisting  of  four  counts. 

The  first,  charging  the  said  soap,  seized  on  the  said  3d  March  1817,  to  have  been 
fraudulently  hid  and  concealed,  and  thereby  become  forfeited. 

[364]  The  second,  that  the  said  soap  was  found  in  a  private  place  belonging  to  the 
claimant,  and  by  him  made  use  of  for  the  keeping  of  soap,  he  being  a  maker  of  soap, 
whereby,  &c. 

The  third,  that  the  claimant  did,  on  said  3d  March  1817,  knowingly  receive  into, 
and  have  in  his  custody  and  posses.sion  the  said  soap,  after  the  same  had  been  removed 
from  the  place  where  the  same  had  been  made  and  manufactured,  and  where  the  same 
ought  to  have  been  charged  with  the  duty,  before  the  duty  had  been  charged  on  such 
soap,  whereby  it  had  lawfully  become  forfeited. 

And  the  fourth  charged  that  the  said  soap  was  fraudulently  deposited  in  a  certain 
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])l:ii'e,  with  ;iii  iiilciit  to  defraud  his  majesty  of  the  duty,  whereby  the  said  soap  was 
alled^'ed  to  have  become  forfeited. 

The  trial  of  that  information  in  rem  came  on  at  the  Sittings  after  Trinity  Term 
1817,  when,  aftei'  a  long  investigation,  and  witnes.ses  had  been  examined  on  both  sides, 
the  Attorney  General  withdrew  the  record,  and  had  not  since  proceeded  in  that  cause. 

On  the  17th  April  1817,  the  defendant  was  .served  with  the  process,  tested  12th 
February,  and  returnable  on  the  23d,  the  first  day  of  Easter  Term  last,  to  which  an 
appearance  was  entered  as  of  the  .same  Terra,  but  no  informa-[365]-tion  was  filed  until 
the  Seal-day  after  Trinity  Term  following,  and  after  the  trial  of  the  said  claim-cause. 
That  information  was  filed  in  the  name  of  Sir  William  Garrow,  Knt.  his  Majesty's 
then  Attorney  General,  and  intituled  as  of  Easter  Term,  and  delivered  over  on  the 
Seal-day  after  Trinity  Term.     It  consisted  of  fourteen  counts. 

The  1st,  charged  the  hiding  and  concealing  soap  on  the  3d  March  1817.  The  2d, 
the  .same  ofl'ence,  on  the  26th  February  1817,  and  ten  other  days,  between  that  day 
and  the  said  3d  March. 

The  3d,  4th,  .5th,  6th,  8th,  9th,  10th,  and  11th,  12th,  and  13th,  various  other 
oflences  in  respect  of  making  soap,  on  the  said  3d  March  :  each  alternate  count  vary- 
ing the  days,  as  in  the  1st  and  2d. 

The  14th  charged  the  defendant,  on  said  2Gth  Februaiy  1S17,  and  from  thence 
contiiHially  initil  the  23d  April,  (the  day  of  exhiliiting  the  information,)  with  making 
soap,  whereby  certain  duties,  amounting  to  12501.  became  due  to  his  majesty,  and  that 
defendant  did  not,  within  the  time  limited  by  the  statute,  pay  the  same ;  wherefore 
ho  hafl  forfeited  double  the  amount  of  .said  duty. 

On  the  1st  day  of  Michaelmas  Term  last,  a  side-bar  rule  was  made  for  amending 
the  inform-[366]-ation,  upon  payment  of  costs  :  and,  on  the  Seal-day  after  Michaelmas 
Term,  an  amended  information  was  filed,  intituled,  on  Friday  next,  after  fifteen  days 
of  St.  Martin,  in  Michaelmas  Term,  in  the  58th  year,  &c.  and  was  in  the  name  of  Sir 
Samuel  Shepherd,  his  Majesty's  then  Attorney  General,  and  not  of  Sir  William  Garrow, 
as  in  the  first  information  :  and  after  some  unobjectionable  alterations  in  the  first 
thirteen  counts,  there  were  added  ten  new  counts,  alleging  similar  offences  to  have 
been  committed  by  the  defendant  long  subsequently  to  the  days  laid  in  the  original 
information,  namely,  in  June,  July,  August,  .September,  and  October  1817  :  and  the 
24th  count  charged  offences  committed  between  the  6th  July  1816,  and  the  day  of 
exhibiting  that  information,  being  the  28th  day  of  November  1817. 

It  was  urged  that  so  extensive  and  sul)stantial  .an  alteration  of  the  record  could 
not,  in  fact,  be  made  as  an  amendment,  but  w.as  altogether  a  new  information,  and 
ought  to  be  so  considered  by  the  Court.  That  a  new  process  ought  to  have  liccn 
issued  on  it,  as  if  it  had  been  in  date,  as  well  as  subject-matter  a  new  inform.ation,  and 
that  the  defendant  was  entitled  to  plead  de  novo  ;  and  therefore  it  was  sulimittcd, 
that  as  to  those  ten  new  counts  they  ought  to  be  struck  out  of  the  information  ;  for 
that  such  counts  could  not,  under  the  circumstances  of  this  case,  be  now  added  to  the 
old  information. 

[367J  Dauiicey  and  Walton  now  showed  cause,  relying  mainly  on  the  amendment 
(extensive  as  it  was)  working  no  injiuy  to  the  defendant,  because  a  new  information 
or  informations  might  have  been  filed,  so  that  it  would  produce  no  benefit  to  the 
ilefendant,  except  wh.U  he  might  derive  from  the  dcl.iy  thrown  iir  the  way  of  the 
crown,  which  they  ur-gcd  was  a  l)cnefit,  of  which  the  Court  would  hardly  srrll'cr  him  to 
avail  hirirself  by  such  a  motion  as  the  pr'cseirt.  .\nd  they  sirbmitted,  that  the  day  of 
laying  the  offences  iir  the  irrforrn.ition  was  not  material,  (.ttlonu'i/  (rciural  v.  lI'tcLs 
(I  I5nrrb.  224)),  and  ther-cfor-e  the  dcfcndarrt  could  irot,  oir  this  application  .at  least,  bo 
crrtitled  to  the  motiorr  pr'ayed. 

Jervis  crrdeavoured  to  srrpporl  his  rirle,  by  ar-gunrcnts  dr'awrr  from  the  analogy  oi 
such  proccediirgs  as  the  pr-cserrt  irrforrnation,  with  those  in  or'dirrary  cases  of  ]icnal 
action.s,  where  the  Court  had  frequeirtly  lefirsed  to  suffer-  the  declaration  to  be  amended, 
lest  the  defendant  should  be  deprived  of  the  benefit  of  any  bar,  as  the  statute  of 
Limitations,  S:c.  :  eontending,  that  the  irrtr'oduction  of  the  rrew  conirts  was  an  abuse 
of  the  sidebar  rule;  and  he  adverted  to  tiro  lapse  of  thr-ec  terms,  which  had  been 
sirffer-ed  to  pass  before  the  amerrdcd  iiiforiiiation  had  liccn  filed  as  sti'cngtheniirg  the 
objection. 

[368]  PerCnr'iam.  [Wood,  H,ir-on,dirliitarrtc,  irrclining  to  the  opinion, that  there  was 
an  irregularity  in  so  coiniccting  the  subsequent  information  with  the  previous  process.] 
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There  is  no  objection  to  the  process  at  present  before  the  Court,  and  \vc  will  not 
strike  out  the  additional  counts  which  have  been  regularly  added.  Therefore  the 
present  order  to  shew  cause  must  be  discharged. 

Kule  discharged. 

[369]    In  the  Exchequer  Chamber.    Coram  Richards,  Ld.  Ch.  Baron. 

Drake,  Clerk,  v.  Smyth  and  Others.  3d  February  1818. — Proof  of  payment  (as 
a  modus)  of  8d.  per  acre  foi'  haj^  by  parol  testimony  and  receipts  ;  [although 
opposed  by  an  extract  from  the  ecclesiastical  survey,  valuing  the  tithe  hay  of  the 
vicarage  at  3s. — a  terrier  recording  that  all  tithes  (except  a  moiety  of  the  corn 
tithe)  belonged  to  the  vicar, — .several  others  stating  the  vicar  to  be  entitled  to 
the  tithe  of  hay,  or  a  modus  of  8d.  per  acre,* — and  an  entry  in  the  parish  register 
of  a  memorandum,  that  the  vicar  had,  in  a  certain  year,  taken  the  tithe  in  kind 
of  some  of  the  occupiers,  and  agreed  with  the  rest  for  compositions  exceeding 
that  sum],  held  so  strong,  as  that  the  payment  was  sent  to  an  issue. — The  same 
evidence,  in  support  of  a  sum  of  5s.  in  lieu  of  tithe  of  hay  payable  by  all  and  every 
the  occupiers  of  lands  and  tenements  within  a  certain  township,  outweighed  by 
terriers,  stating  that  sum  to  be  payable  "  for  all  the  hay  in  their  ci'ofts,  and  nothing 
paid  for  all  other  except  herbage." — Payments,  professing  to  cover  articles  stated 
in  terriers  nominatim  to  be  titheable,  held  not  to  be  moduses. — Terriers  of  the 
highest  order  of  evidence  in  tithe  causes,  and  (semble)  paramount  to  usage :  and 
where  they  record  tithes  to  be  payable  for  certain  articles  speciatim,  are  pre- 
sumptive proof  of  such  tithe  being  payable  in  kind.  "Where  also  they  state  any 
fact  concerning  the  mode  of  rendering  the  tithe,  such  statement  is  evidence  of 
that  fact,  and  is  allowed  to  qualify  the  render,  and  to  define,  in  great  measure, 
its  legal  character. — The  more  ancient  documents,  as  the  Ecclesiastical  Survey, 
&c.  &c.  are  only  prima  facie  evidence  lecjuiring  to  be  supported  by  proof  of  usage, 
or  other  confirmation,  and  may  be  rebutted. — A  payment  of  3d.  a  head  for  tithe 
of  lambs  not  rank,  and  is  issuable  where  suppoited  by  proof ;  but  terriers,  stating 
the  vicar  to  be  entitled  to  "tithe  of  lambs,"  are  sufficient  to  destroy  the  presump- 
tion, that  such  payment  is  a  modus. — A  memorandum,  entered  by  a  former  vicar 
in  an  old  book,  called  a  parochial  register,  and  kept  in  an  iron  chest  at  the  vicarage, 
is  admissible  evidence  on  behalf  of  the  vicar.  Such  custody  is  proper  for  such  a 
book,  which  is  common  property. — See,  in  page  376,  a  distinction  made  as  to  the 
common  course  of  practice  established  at  the  bar,  in  addressing  the  Bench,  between 
Courts  of  Law  and  Courts  of  Equity. 

This  bill  was  filed  by  the  vicar  of  Warmfield  (York),  for  an  account  of  tithes. 

[370]  The  plaintiff'  claimed  all  the  tithes,  great  and  small,  a  moiety  of  the  tithes 
of  corn  and  grain  only  excepted. 

The  bill  having  been  amended,  prayed  the  usual  account ;  and  also  that  the  Earl 
of  Westmoreland,  now  made  a  defendant,  might  state  whether  he  claimed  any,  and 
what  right  to  any,  and  what  part  of  the  tithes  claimed  by  the  plaintiff. 

The  defendants  (the  occupiers)  set  up  the  following  moduses  : — 

Eight-pence  an  acre  for  hay  within  the  township  of  Warmfield,  Heath  and  Kirk- 
thorpe — Id.  for  every  sheep  shorn  within  the  parish,  in  lieu  of  the  tithe  of  wool — 3d. 
a  head  in  lieu  of  the  tithe  of  lambs — id.  for  every  milch  cow,  in  lieu  of  her  milk  and 
calves — lO^d.  for  the  occupiers  of  every  ancient  messuage,  and  of  every  messuage 
built  upon  the  scite  of  an  ancient  messuage,  and  called  house  dues,  in  lieu  of  the  tithes 
of  the  titheable  matter,  grown  in  the  gardens  and  orchards  belonging  to  such  messuage, 
and  of  eggs  and  poultry,  and  young  pigeons  produced  in  the  yards,  gardens,  and 
orchards  of  such  houses.  And  one  of  the  defendants  set  up  a  modus  of  5s.  a  year,  in 
lieu  of  all  tithe  hay  in  Sharlston,  (another  of  the  township,)  payable  by  all  and  every 
the  occupiers  of  lands  and  tenements  within,  &c. 

The  Earl  of  Westmoreland,  one  of  the  de-[371]-fendants,  claimed  a  right  to  the 
tithe  of  the  corn  and  grain,  and  peas,  beans,  and  pulse,  within  the  township  of  Sharlston, 

*  These  terriers  were  considered  as  inclining  rather  in  favor  of  the  payment  being 
a  modus,  and  as  repugnant  to  and  subversive  of  the  former  terriers. 
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a  subdivision  of  the  parish  of  Warmfiekl :  against  which  no  evidence  was  offered  by 
the  plaintiff'. 

•JOth  January. — Martin  and  Simkinson,  for  the  plaintiff,  put  in  and  read  an  entry 
of  the  endowment  of  the  vicarage  of  Waimtield,  from  Walter  Grey's  Roll  of  Endow- 
ments, produced  and  read  by  the  officer  from  the  Registry  of  the  Archbishop  of  York, 
and  several  terriers  of  ditferent  years,  between  June  1716,  and  June  1809*'  : — when 
his  Lordship  called  on  the  counsel  for  the  defendants  to  proceed. 

Dauncey  and  Barber,  for  the  defence,  relied  on  the  moduses ;  and  they  fully 
proved  the  payments,  by  parol  testimony  and  old  receipts. 

[372]  In  answer  to  that  case  it  was  contended,  that  the  evidence  of  the  mone}' 
payments  was  rebutted,  as  far  as  it  had  been  offered  to  shew  that  such  payments 
were  moduses,  by  the  plaintiff's  documentary  evidence  ;  and  they  read  an  extract 
from  the  Ecclesiastical  Survey,  wherein  it  was  .stated,  that  "  the  vicarage  is  valued,  in 
a  mansion,  3s.  4d. — tithe  grain,  one  year  with  another,  31. — tithe  lamb  and  wool  16s. 
— tithe  hay  3s. — oblations  commonly  13s.  -id. — minute  and  privy  tithes  20s. — in  the 
whole,  one  year  with  another,  .51.  12s.  8d.  ;"  which,  they  argued,  was  not  consistent 
with  so  large  a  payment  as  was  now  set  up  as  a  modus.  They  then  read  the  terriers  *^  ; 
wliii'h  [373]  kind  of  testimony  (they  submitted)  had  been  held  to  countervail  parol 
evidence  of  usage,  in  the  recent  case  of  Mytton  v.  //a/rw  (ante,  vol.  iii.  p.  19);  and 
they  ui-ged,  that  it  was  evident  from  their  express  terms,  that  neither  payment  for 
hay  could  be  a  modus  ;  that  the  latter  payment  of  5s.  for  Sharlston,  if  it  were  a 
modus,  was  specifically  confined  to  the  hay  grown  in  crofts,  which  are  small  closes  of 
land  adjoining  the  house  ;  and  that  even  so  partial  a  defence  was  defective,  because 
it  hail  not  been  stated,  or  proved,  that  any  part  of  the  defendant's  lands  were  crofts. 
They  also  objected  to  the  latter  hay  modus,  (5s.  for  Sharlston  :)  that  it  was  ill  laid, 
and  could  not  be  sup|)orted  ;  for  that  a  payment  to  be  made  by  all  the  occupiers  of 
lands  and  tenements,  whether  they  have  hay  or  not,  would  be  unreasonable,  even  ii 
such  a  custom  were  capable  of  proof. 

They  then  took  the  objection  of  rankness  to  the  payment  of  3d.  a  head  for  lambs  *^ 

*'  The  terriers,  beginning  with  that  of  1716,  I'an  thus: — "The  tithe  of  hay,  or  a 
modus  of  <Sd.  per  acre  for  all  hay  within,  &c.  (the  two  first  townships,)  but  in  Sharlston 
5s.  per  year  for  all  the  hay  in  their  crofts,  and  nothing  paid  for  all  other  except 
herbage  —  also  all  wool,  and  lambs,  pigs,  geese,  ducks,  apples,  pears,  plums,  and 
throughout  the  whole  parish."  And  some  of  the  terriers  had  the  following  additional 
memorandum  : — "  What  these  moduses  are  founded  upon  is  not  known  at  present. 
Il  ap[)eais  by  a  memorandum  entered  into  the  Register's  Book  by  Mr.  John  Leake, 
formerly  vicar,  that  he  took  hay  in  kind  from  some  of  the  inhabitants  of  the  township 
of  W'armtioUl,  in  the  year  16.S7,  and  had  agreed  with  other's  for  12d.,  14d.,  and  Kid. 
per  acre  ;  but  this  agreement  was  over-ruled  in  the  Court  of  Exchequer,  and  reduced 
to  8d.  per  acre." 

*-  The  first  of  these  was  in  tliu  sha])c  of  an  entry,  made  in  a  book  which  was  called 
a  register  of  the  parish  of  Warmlicld,  commencing  in  1652,  and  was  dated  26th 
September,  1693;  and  it  stated,  that  "one  moiety  of  the  tithe  of  corn,  and  all  other 
tithes,  great  and  small,  except  the  other  moiety  of  corn  tithes  belonging  to  the  vicar." 

The  terms  of  the  other  terriers  have  been  already  stated. 

Another  entry  from  the  same  book  was  read,  dated  in  1668,  which  was  a  memo- 
randum signed  by  the  then  vicar  (Leake),  that  the  vicar  had,  in  that  year,  gathered 
hay  in  kind  of  three  persons,  and  had  agreed  with  the  rest  at  12d.,  lid.,  and  16d. 
per  acre  ; — but  to  that  memorandum  was  added,  in  a  dirterent  hand,  "This  was  over- 
ruled by  a  commission  in  the  Excheiiuer,  and  lirought  to  8d.  an  acre."  The  book  was 
produced  from  an  iron  chest  in  the  vicarage-house. 

[On  that  book  lieing  produced,  it  was  ol)jectcd  to,  o?i  the  part  of  the  defendants, 
as  not  being  evidence  against  them,  for  that  entries  in  such  a  book  by  .i  vicar,  and 
coming  out  of  his  own  [)ossession,  could  not  bind  his  parishioners. 

On  the  other  hand,  it  was  said,  that  the  public  parochial  nature  of  this  book,  and 
its  antiijuity  and  custody,  made  it  evidence  ;  and 

The  Lord  Chief  Baron  being  of  that  opinion, 

Over-ruled  the  ol>jection,  and  received  the  evidence.] 

*'  The  arguments  used,  and  the  authorities  cited  on  that  point,  were  the  same  aa 
those  which  may  be  foiuid  in  BciHv  v.  Ikaninont,  ante,  vol.  ii.  page  303. 
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[374]  Seth  January. — Dauiicey,  citing  the  ca.se  of  Bcrlie  v.  BiVAunont  (ante,  vol.  ii. 
p.  30.3),  against  tlie  objection  of  rankness,  and  the  case.s  of  Hardcadh  v.  Smithson  and 
Slater  (3  Atk.  245),  Shdton  v.  Montague  (Hob.  118),  Coioper  v.  Andrews  (ib.  39),  Scarr  v. 
Trinity  College  (3  Anstr.  760,  and  4  Gw.  1454),  and  Chai/tor  v.  Trinifi/  College  (3  Anstr. 
841,  and  4  Gvv.  1459),  in  answer  to  the  charge  of  the  modus  having  been  ill  laid, 
rested  the  merits  of  the  defendant's  case,  upon  the  evidence  of  usage  already  before 
the  Court.  They  distinguished  the  present  case  from  that  of  Mytton  v.  Harris,  because 
there  the  terriers  had  recorded  distinctly,  that  the  tithe  was  payable  in  kind,  whereas 
here  it  was  left  in  doubt  what  mode  of  rendering  the  tithe  was  used. 

Martin  and  Simkinson  again  opposed  to  that  testimony  the  evidence  of  the 
Ecclesiastical  Survey,  the  terriers,  an(i  the  memoranda  in  the  parish  register,  dwelling 
particularly  on  the  earlier  terriens,  and  the  last  of  1S09*' ;  the  effect  of  all  of  which 
was  (they  submitted)  to  shew,  that  the  tithe  [375]  of  hav  was  payable  to  the  vicar, 
and  that  it  was  payable  in  kind  ;  one  of  them  stating,  that  a  former  vicar  had  actually 
received  the  tithe  of  hay  in  kind,  and  had  raised  the  amount  of  the  composition  for 
that  tithe.  Xo  modus  was  mentioned  in  either  of  them,  and  that  omission  had  been 
made  matter  of  observation  l)y  the  Lord  Chief  Baron  (Thomson)  in  Mi/ttmi  v.  Harris, 
and  formed  a  part  of  the  ground  of  his  judgment :  the  last  terrier  (n.  p.  374)  too, 
stated  a  fact,  which  proved  almost  e.xpressly,  that  the  payments  for  wool,  lambs,  and 
milch  cows,  were  modern  temporary  compositions.  They  then  observed  on  the 
memorandum  at  the  foot  of  several  of  the  tei'riers  (n.  p.  371)  expressing  doubt  of  the  , 

existence  of  the  compositions  recorded  there,  under  the  denomination  of  moduses ;  I 

and  stated  that  search  had  been  made  for  the  commission  there  spoken  of,  among  the 
records  of  this  Court,  and  that  no  trace  of  it  could  be  found. 

27th  January. — Dauncey  having  replied,  in  right  of  his  having  been  called  on  by 
the  Court,  in  the  early  part  of  the  hearing,  to  proceed  with  the  defendant's  case. 

Martin  rose  to  address  the  Court,  in  conclusion,  as  counsel  for  the  plaintiff;  when 

Danncey  objected  to  that  course  as  irregular,  inasmuch  as  it  would  be,  in  effect, 
a  second  reply. 

The  Lord  Chief  Baron,  however,  allowed  Martin  to  take  the  course  he  was 
about  to  pursue  for  [376]  the  present,  intimating,  at  the  same  time,  that  the  objec- 
tion was,  perhaps,  well  founded,  and  that  he  would  ascertain  the  course  at  present 
obtaining  in  the  Court  of  Chancery,  as  to  the  practice  at  the  bar  under  similar 
circumstances  *-. 

3d  Febiuary. — Richards,  Chief  Baron,  [having  at  once  directed  that  the  bill  should 
be  dismissed  with  costs,  as  against  Lord  Westmoreland,]  proceeded  to  state  the 
plaintiff's  claim,  and  the  several  defences  of  the  respective  defendants,  as  far  as 
regarded  the  money  payments  foi'  hay,  wool,  lamb,  milch  cows,  and  house  dues,  which 
his  Lordship  pronounced  to  have  been  so  fully  established,  by  the  evidence  of  long- 
continued  payments,  as  far  back  as  living  memory  reached,  unimpeached  hy  evidence 

■■■•■1  That  terrier,  (which  was  signed  by  the  church-wardens,  and  many  of  the 
parishioners,  amongst  whom  were  five  of  the  present  defendants,  but  it  was  not  signed 
by  the  vicar),  is  particularly  noticed  in  the  judgment,  on  account  of  the  effect  of  the 
following  sentence,  which  formed  part  of  it: — "In  lieu  of  tithe  wool  and  lamb,  there 
has  been  paid  to  the  late  vicar  Id.  for  each  Heece  of  wool,  3d.  for  each  lamb,  and  2d. 
for  each  milch  cow." 

*-  His  Lordship  has  frequently,  when  discussions  of  this  sort  have  arisen  at  the 
bar,  insisted  on  an  obvious  distinction  in  i-egard  to  a  departure  from  the  usual  practice, 
as  properly  permitted,  in  a  court  of  equity  ;  although  it  is  not  allowed  in  courts  of 
law,  from  the  nature  and  constitution  of  the  former  tribunal,  where  a  single  judge 
presides,  of  practical  experience  and  legal  knowledge,  and  who  is  not  likely,  as  a  jury 
is,  to  receive  erroneous  impressions  from  statements  of  couusel  on  matters  of  fact,  or 
to  abuse  the  latitude  assumed  by  him.  Yet  he  may  frequently  require  information, 
which  a  strict  observance  of  the  rule  would  preclude  him  from,  and  which,  in  a  court 
of  equity,  is  oftentimes  alisolutely  necessary  to  the  ministering  justice  to  the  suitors, 
in  consequence  of  the  complexity  of  detail,  unavoidable  in  the  business  of  such  courts, 
the  great  purpose  of  which  is  to  accommodate  differences  between  parties,  by  relaxing, 
i-ather  than  insisting  on  the  strict  rules  adopted,  and  usefully'  adhered  to  in  courts 
of  law. 
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of  the  tithes  having  been  taken  in  kind,  as  to  require  the  plaintiff  to  oppose  a  strong 
case  to  the  meiits  proved. 

[377]  It  has  been  contended,  (continued  his  Lordship,)  that  the  evidence  furnished 
b}'  tiie  ecclesiastical  surve}',  aided  by  the  terricr.s,  rebuts  the  conclusion  that  the  pay- 
ment of  8d.  for  the  tithe  of  hay  is  a  modus.  If  implicit  reliance  could  be  placed  on 
that  document,  it  certainl}^  would  do  so  ;  but  I  have  had  sufficient  experience  to  enal)le 
me  to  say,  that  that  is  a  document  which  cannot  be  considered  conclusive  on  such 
questions.  We  have  then  a  parochial  register  produced  from  the  parish  chest  (and  I 
am  still  of  opinion  that  that  custody  makes  it  evidence,  for  it  is,  as  one  may  say, 
common  property),  which  contains  an  entry  of  169.3,  purporting  to  be  (though  it  cainiot 
be  called  so  in  strictness)  a  terrier.  That  entry  notices  that  one  moiety  of  the  tithe 
of  corn,  and  all  other  tithes  great  and  small  (exxept  the  other  moiety  of  the  corn  tithes), 
belong  to  the  vicar.  That  piece  of  evidence,  however,  i.s,  by  being  somewhat  at 
variance  with  the  documents  afterwards  produced,  deprived  of  much  of  the  importance 
with  which  it  has  been  regarded  bj'  the  counsel  for  the  plaintiff.  It  appears  to  have 
been  intended  more  to  mai-k  the  division  of  the  tithe,  than  the  mode  of  paying  it,  and 
the  favourable  presumption  which  the  vicar  would  deduce  from  it  is  altogether 
negatived  by  the  other  documents,  and  even  by  subsequent  entries  in  the  very  same 
book ;  for  immediately  following  the  entry  read,  is  a  note,  that  that  was  over-ruled 
by  a  commission  in  the  Exchequer,  and  brought  to  8d.  per  acre.  Now  that  note, 
connected  with  the  fact  of  payment  for  so  long  a  period  of  the  precise  sum,  [378] 
makes  a  very  important  feature  in  this  ease.  It  makes  it  evident  that  that  sum  was 
a  modus.  It  is  so  termed  in  the  book,  as  opposed  to  the  former  agreements  com- 
pounding for  the  tithe.  It  is  there  called  a  modus  for  tithe  hay,  and  the  vicar  has 
himself  signed  the  liook.  The  terrier  of  1716  calls  it  so,  and  all  the  other  terriers, 
which  are  regularly  signed  by  the  vicar,  are  in  the  same  terms.  And  as  these 
documents  ai'e  confirmed  bv  the  fact  of  payment,  there  must  be  an  issue  directed  as 
to  that  modus. 

The  payment  of  5s.  set  up  as  payable  for  hay  in  the  township  of  Sharlston  rests 
on  different  grounds.  The  defendants,  as  to  that,  would  have  made  out  a  good  prima 
facie  case  by  evidence  of  the  payment ;  but  here  again  the  terriers  apply,  though  there 
is  no  reference  to  any  such  payment  in  the  register  book  alluded  to.  Now  that 
payment  is  stated  to  have  been  made  for  all  the  hay  within  the  township,  whereas 
many  of  the  terriers,  though  they  recognize  the  payment,  expressly  confine  it  to  the 
hay  grown  in  crofts.  All  the  terriers  are  quite  correct  in  point  of  form,  and  though 
those  just  ad\eited  to  seem  to  import  a  non  decimando  for  all  the  rest  of  the  township, 
yet  I  think  the  evidence  of  the  pa\-nient  in  a  greater  degree  consistent  with  the  terriers, 
which  confine  it  to  the  hay  grown  in  crofts,  than  with  its  being  a  payment  for  the 
whole  of  the  township,  as  the  defendant's  evidence  would  make  it.  The  terriers  stating 
that  8d.  an  acre  is  pavable  for  hay  in  ^\'armf^eld,  Heath,  and  Kirkthorjie,  say  that  it 
is  [379]  for  all  the  hay  in  the  township.  Those  terriers  are  instruments  entitled  to 
great  respect,  and  they  form  a  connected  chain  of  evidence  from  17  Hi  to  1809.  From 
the  best  view,  therefore,  that  I  have  been  able  to  take  of  this  case,  I  cannot  but 
consider  myself  bound  by  the  authority  of  the  terriers,  sanctioned  as  they  appear  to 
have  been  year  after  year,  for  so  great  a  length  of  time,  without  the  slightest  impeach- 
ment. I  shall  therefore  decree  an  account  of  the  tithe  of  hay  in  Sharlston,  which  I 
do  not  think  covered  by  any  modus. 

The  other  moduscs  set  up  are  parochial,  and  are  all  payable  at  Lammas,  except 
the  payment  of  I0f,i\.  for  house  dues,  which  is  j)ayable  at  Easter.  The  parol  evidence 
supports  those  moduscs,  but  the  receipts  are  of  verj-  modern  date,  at  least  with 
reference  to  our  view  of  ancient  |)ayinents.  We  must  here  also  resort  to  the  testimony 
of  the  terriers  Tiic  first  furnish  negative  evidence  against  the  modus.  I  do  not, 
however,  mean  to  s.iy,  that  the  modus  not  being  mentioned  in  them  would  alone  bo 
sufficient  to  countcivail  the  parol  testimony  ;  liut  it  is  the  mention  made  of  the  articles 
in  s])ecio,  as  wool,  lamb,  p:gs,  tVe.  as  paying  tithes  to  the  vicar,  to  which  I  allude  :  and 
though  it  was  put  in  argument,  that  the  enumeration  of  .such  things  do  not  pro\  e  that 
they  are  tithcable  in  kind,  yet  as  it  is  the  oflico  and  pur])ose  of  a  terrier  to  specify  in 
what  the  propiuty  of  the  church  consists,  it  must  be  taken  to  do  so  •.  and  ceitainly  no 
one  ever  saw  a  terrier  which  did  not  expressly  state  that  there  [380]  was  a  modus, 
where  there  was  any,  or  some  fact  which  nn'ght  serve  to  ascertain  the  nature  of  the 
mode  of  rendering  the  tithe  ;  and  therefore  it  is  that  a  terrier,  recording  in  general 


640  DRAKE   V.  SMYTH  5  PRICE,  381. 

terms  what  tithes  are  payable,  must  be  construed  as  speaking  of  such  tithes  as  being 
payable  in  kind  *. 

The  other  terriers  of  the  intermediate  years  are  all  nearly  in  the  same  words,  and 
they  are  all  signed  by  the  vicar,  churchwardens,  and  principal  inhabitants,  except  the 
last,  which  the  vicar  being  absent  did  not  sign.  That  circumstance,  however,  gives  it 
much  more  weight  as  evidence  in  favour  of  the  vicar,  because  it  was  voluntarily  on 
the  pai  t  of  the  parishioners,  as  they  framed  it  in  the  absence  of  the  vicar.  And  yet 
I  am  called  on  by  the  defendants  to  decide,  that  the  parol  testimony  adduced  by  them 
ought  to  weigh  down  this  mass  of  documentary  evidence  in  favour  of  the  plaintiff's 
claim. 

In  the  terrier  of  1809  there  is  an  entry  that,  in  lieu  of  tithe  wool  and  lamb,  there 
has  been  payable  to  the  late  vicar  Id.  for  each  fleece  of  wool,  3d.  for  each  lamb,  and 
2d.  for  each  milch  cow.  Now  these  terriers  are  ecclesiastical  records,  and  made  to  be 
preserved  in  rei  perpetuam  memoriam.  That  entry  accounts  for  the  receipts  for  the 
money  payments,  and  shews  them  to  have  been  given  in  consequence  of  some  recent 
arrangement  with  the  preceding  vicar.  These  pay-[381]-ments  cannot  therefore  be 
moduses,  but  are  rather,  under  such  circumstances,  evidence  of  the  vicar's  right  to 
tithes  in  kind,  and  connected  with  the  other  terriers,  which  are  equally  strong  in 
favour  of  the  same  suggestion,  they  form  together  an  express  recognition  and  declara- 
tion by  the  parishioners  themselves,  of  the  vicar's  right  to  the  tithes  in  kind  of  all  the 
articles  enumerated  therein. 

The  payment  of  lOid.  is  laid  as  coveiing  several  of  the  titheable  matters  mentioned 
in  the  terriers  ;  and  if  I  am  right  in  thinking  that  the  terriers  outweigh  the  other 
evidence,  that  payment  cannot  be  contended  to  be  a  modus,  because  the  terriers  prove 
that  the  articles  they  profess  to  cover  are  titheable  in  kind,  and  there  is  besides  no 
allusion  to  that  payment  in  the  answer,  which  is  drawn  with  great  care,  as  to  its  being 
a  modus  for  any  particular  tithes.  There  is  no  allegation  (notwithstanding  the  evidence 
given)  which  puts  it  in  issue  as  a  modus :  nor  is  there  any  proof  that  any  of  the 
defendants  occupied  ancient  messuages,  and  that  alone  would  preclude  me  fiom 
deciding  in  favour  of  that  payment  in  this  case  ;  but  I  am  clearly  of  opinion,  that  it 
is  bad  on  the  other  ground.  I  .say  thus  much  with  a  view  to  any  future  consideration 
of  these  payments.  On  this  part  of  the  case,  therefore,  I  cannot  do  otherwise  than 
over-rule  that  modus.  There  must  consequently  be  an  account  decreed  of  those 
titheable  articles. 

[382]  On  the  modus  of  3d.  for  a  lamb,  I  have  certainly  entertained  considerable 
doubt ;  but  I  have  no  difficultv  in  declaring  it  to  be  my  firm  opinion,  that  it  is  as 
much  the  duty  of  a  couit  of  equity  to  decide  on  questions  of  fact,  as  it  is  that  of  a 
jury.  If,  therefore,  I  saw  a  modus  set  up  of  Is.  for  a  lamb,  no  man  living  can  doubt 
that  I  should  be  bound  by  my  oath  to  decide  that  it  was  rank ;  and  if  that  be  not 
denied,  the  whole  of  my  proposition  is  admitted  ;  for  I  know  of  no  distinction  between 
fact  and  fact ;  and  in  most  of  the  cases  brought  before  a  court  of  equity,  a  judge  is 
bound  to  consider  and  decide  on  the  facts  alone. 

With  respect  to  the  present  payment,  although  in  my  private  opinion  I  think  it 
impossible  to  support  a  payment  of  3d.  for  a  lamb  as  a  modus,  yet  if  the  fact  of  the 
payment  were  clearl^y  made  out,  I  should  not  think  myself  warranted  in  refusing  an 
issue,  and  for  this  reason  :  (although  I  am  aware  that  it  is  an  incredibly  high  price,) 
yet  it  is  difficult  to  know  what  was  a  fair  price  in  a  contract  made  before  the  com- 
mencement of  legal  memory.  So  it  is  with  respect  to  farm  moduses.  It  is  difficult 
to  ascertain  what  might  have  been  considered  the  fair  value  before  the  time  of 
Richai-d  I.  and  therefore  it  is,  that  that  is  a  fact  proper  for  the  consideration  of  a  jury, 
who  have  knowledge  of  land  cultivation.  A  lamb  might  have  been  worth  more  in  the 
north  than  in  any  other  part  of  the  kingdom,  and  one  can  hardly  conceive  what  in  a 
luxurious  country  might  be  [383]  the  estimation  of  the  thing.  Even  now  the  value 
of  a  lamb  is  very  diHerent  in  various  parts  of  the  countrv,  and  there  can  be  no  com- 
parison drawn.  It  may  therefore  be  best  in  doubtful  cases,  perhaps,  at  once  to  send 
it  to  a  jurj',  who  may,  from  reference  to  the  state  of  agriculture,  or  the  luxury  of  the 
time,  and  from  the  examination  of  witnesses  viva  voce,  which  ma}'  be  more  satisfactory 
than  on  paper,  have  better  means  of  acquiring  a  knowledge  of  the  fact  than  I  have  at 
this  moment.     I  should  therefore,  as  I  have  observed,  in  obedience  to  other  decisions, 

•■  Vide  Halse  v.  Eyston,  ante,  vol.  iv.  p.  419. 
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have  sent  this  pa^vment  to  a  jury  ;  (although  a  time  may  yet  come  when  there  may 
be  a  more  general  and  correct  understanding  on  the  doctrine  of  rank  payments  than 
obtains  at  pi-esent),  but  that  the  existence  of  the  terriers  shews  these  payments  not  to 
be  moduscs  :  and  I  consider  such  instruments  to  be  of  as  solemn  a  nature  as  any 
documents  which  can  be  produced  on  these  occasions.  Therefore  I  feel  myself  enabled 
to  decree  an  account  of  all  the  tithcalilo  matters  prayed  b\'  the  bill,  except  hay,  in  the 
townships  of  W'armtield,  Heath,  and  Kirkthorpe ;  but  as  to  the  modus  for  that  tithe 
there  must  be  an  issue. 

Decree : — Bill  to  be  dismissed  against  the  Earl  of  Westmoreland,  with  costs. 

An  account  to  be  taken  of  the  tithe  of  hay  in  Sharlston,  and  of  wool,  lambs, 
milk,  and  calves,  and  all  [384]  other  titheable  matteivs  of  the  other  defendants,  as 
prayed  by  the  bill. 

With  respect  to  the  tithe  of  hay  in  the  townships  of  Warmfield,  Kirkthorpe,  and 
Heath,  an  issue  whether  the  t^d.  is  payable  as  a  modus,  in  lieu  of  tithe  hay.  Costs 
reserved. 

Tkipp  r.  Bellamy.  Tuesday,  3d  February  1818. — Practice.  If  the  Court  open  a 
rule,  made  absolute  on  the  usual  affidavit  of  service,  to  give  an  opportunity  of 
shewing  cause,  they  will  not  hear  affidavits  sworn  after  the  d.ay  on  which  the  rule 
had  been  made  absolute. 

Casberd  having  made  this  rule  absolute,  on  an  affidavit  of  service,  on  the  17th 
November,  it  was  afterwards  opened  again,  by  the  indulgence  of  the  Court,  to  afford 
the  party  an  opportunity  of  shewing  cau.se. 

Moore  was  now  about  to  read  his  affidavits  for  that  purpose,  when  Casberd 
objected,  that  as  they  appeared  to  have  been  sworn  on  the  22d  November,  they  ought 
not  to  lie  peiniitted  to  be  read,  because  they  were  made  subsequently  to  the  making 
the  rule  absolute. 

In  answer  to  that  objection  it  was  suggested,  that  the  rea.son  that  cause  had  not 
been  shewn  in  [385]  course  was,  that  these  affidavits  had  not  been  furnished  in  time, 
and  that  therefore  the  party  ought  to  bo  allowed  to  road  his  affidavit,  notwithstanding 
the  day  of  the  caption  was  subsequent  to  that  on  which  the  rule  was  made  absolute, 
particularly  as  there  was  nothing  in  the  affidavits  themselves  which  would  shew  that 
any  advantage  had  been  derived  from  that  circumstance,  and  that  otherwise  the 
party  would  be  unable  to  avail  himself  of  the  indulgence  which  had  been  granted  to 
him  ;  but — Casberd  persisting  in  the  objection— 

The  Court  said,  that  it  was  not  to  be  got  over.  The  re-opening  the  rule  was 
matter  of  courtesy  and  favoi',  and  prolxibly  would  not  h.ave  been  granted  if  the  Court 
had  been  aware  of  the  objection  now  made,  which  might  give  an  undue  advanfaigc  : 
theieforc  (the  party  not  being  able  to  shew  cause  on  the  atlidavits  on  which  the  rule 
nisi  had  been  granted),  again  made  that 

Rule  absolute. 

[386]  The  Attorney  Gknekal  ».  Lambirth.  Tuesday,  M  February  1818. — The 
Court  will  not  order  a  bill  of  particulars  of  the  charges  meant  to  be  relied  on  in 
an  information  for  arrears  of  duties,  to  be  furnished  to  the  defendant  by  the 
Attorney  (!eneral,or  other  officer  of  the  ciown,  or  anv  measure  of  a  similar  nature, 
although  the  charges  cover  a  s|)ace  of  thirty  years,  and  the  defendant  have  con- 
ducted his  business  at  two  separ.ite  liiew-houses,  at  a  distance;  of  twenty  miles  from 
each  other;  at  least  unless  the  defendant  furnish  the  most  satisfactoiy  ground 
foi' such  an  application. —The  Court  will  not  suH'or  an  application  of  this  natin'O 
to  stay  the  trial ;  and,  in  the  pr.  sent  case,  they  permitted  the  Attorney  (leneral, 
notwithstanding  a  rule  was  granted  to  shew  cause,  to  give  notice  of  trial  in  the 
mean  time. — (^uere,  whether,  on  a  strong  case,  satisfactorily  made  out,  the  Court 
would  not  interfere  on  a  (|ualiKoil  a[)plication,  to  assist  a  defendant  to  a  certain 
extent. 

Jorvis,  on  a  former  day,  obtained  a  lulc,  calling  on  the  Attorney  Ceneral  to  shew 
cause   why  he  should   not  delivci'  to  the  defendant's  solicitor,  or  clerk  in  Court,  a 
particular  in  writing  of  the  duties  (of  excise  on  beer)  demanded  from  the  defendant, 
and  sought  to  be  recovered  by  this  information. 
Ex.  Div.  n.— 21 
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The  information  was  not  filed  for  penalties,  but  was  in  the  nature  of  an  account, 
for  arrears  of  duties.  The  first  count  charged,  that  the  defendant  was  indebted  to 
his  majesty  in  the  sum  of  10,0001.  in  respect  of  the  duties  on  beer  brewed  by  him 
between  the  years  1787  and  1802.  The  second  count,  in  the  sum  of  10,0001.  on  ale 
brewed  by  him  between  the  same  periods.  The  third  count,  in  the  sum  of  10,0001. 
for  beer  brewed  by  him  between  the  1st  day  of  May  1802,  and  the  6th  day  of  July 
1803.  The  fourth  count,  in  the  sum  of  10001.  for  ale  brewed  by  him  between  the  last- 
mentioned  periods.  The  fifth  count,  in  the  sum  of  10,0001.  for  beer  brewed  by  him 
between  the  5th  day  of  July  180-3,  and  the  day  of  exhibiting  the  said  information, 
being  the  6th  day  of  November  last.  And  the  sixth  and  last  count,  in  the  sum  of 
10,0001.  for  ale  Ijrewed  by  him  be-[387]-tween  the  last-mentioned  periods,  extending 
together  over  a  lapse  of  time  of  thirty  years.  The  rule  was  granted  on  the  affidavit 
of  the  defendant's  solicitor,  stating  the  counts  of  the  information  as  above,  and  that  on 
account  of  the  generality  of  the  charges,  and  the  great  space  of  time  covered  bj'  the 
demand,  application  had  been  made  to  the  solicitor  of  excise  for  the  required  particular, 
which  had  not  been  furnished.  And  the  affidavit  further  stated,  that  the  defendant 
had,  in  fact,  carried  on  the  business  of  a  common  brewer  for  several  years  past,  at  two 
separate  breweries,  at  a  distance  of  twenty  miles  from  each  other,  at  neither  of 
which  in  particular  the  information  charged  the  duties  demanded  to  have  accrued. 

Under  these  circumstances,  the  motion  was  originall}-  made  on  the  ground  of  its 
having  a  reasonable  object — that  of  enabling  the  defendant  to  prepare  himself  to  meet 
a  charge  of  which  he  could  thus  only,  with  any  degree  of  certainty  know  the  extent 
and  foundation  :  and  as  without  the  order  prayed  being  made,  the  length  of  time 
embraced  by  the  infoi'mation,  the  total  absence  of  any  positive  charge,  and  the  general 
and  vague  mode  in  which  the  counts  were  framed,  rendered  it  impossible  that  a  defen- 
dant could  come  prepared  against  every,  or  any  part  of  it,  as  to  the  time,  place,  or 
circumstance,  on  which  the  excise  might  chance  to  fix,  as  that  on  which  they  should 
think  proper  to  give  evidence  on  the  trial :  the  effect  of  [388]  ;ill  which  must  neces- 
sarily tend  greatly  to  distress  and  embarrass  a  defendant  in  the  situation  of  the 
applicant. 

As  the  only  authorities,  aflFording  any  analogy  with  a  case  like  the  present,  the 
following  determinations  were  cited  from  Bunbury.  In  that  of  The  Attorney  General 
V.  J Feeks  (Bunh.  223),  in  1726,  where  the  information  was  also  debt  for  duties  on  goods 
imported,  the  crown  gave  evidence  of  an  importation  in  April  1719.  One  of  the 
objections  taken  was,  that  evidence  of  an  importation  before  the  day  laid  in  the  infor- 
mation ought  not  to  be  recei\'ed  ;  which  the  then  Lord  Chief  Baron  answered  by 
saying,  that  any  difficulty  arising  on  that  ground  might  have  been  easily  obviated  by 
an  application  to  the  Court,  who  would  have  made  an  order  for  confining  the  evidence 
to  a  certain  time  ;  and  that,  it  was  submitted,  was  in  fact  the  whole  substance  of  the 
present  application.  In  the  case  of  The  Attorney  General  v.  Hatton  (Bunb.  262),  which 
was  also  one  of  similar  circumstances,  it  is  noticed  in  the  report,  that  the  plaintiff  had 
given  the  defendant  a  note  of  the  times  of  the  importations. 

[The  Lord  Chief  Baron  observed,  that  the  latter  case  did  not  apply  in  favor  of  this 
motion,  because  the  particulars  given  there  must  have  been  furnished  voluntarily  by 
the  Attorney  General,  [389]  and  not  ordered  by  the  Court,  and  that  it  appeared  that 
a  note  of  the  places  was  refused.] 

To  shew  how  much  the  Courts  had  favored  motions  of  this  sort,  even  in  extra- 
ordinary cases,  he  cited  the  cases  of  l)ue,  on  the  Demise  of  Birch  v.  Phillips  (G  T.  R.  597), 
where  an  ejectment  on  a  lease  forfeited,  the  Court  ordered  the  plaiutifl"  to  furnish 
particulars  of  the  breaches  of  covenant  on  which  he  meant  to  rely,  and  that  on  the 
sole  ground  of  its  being,  in  its  full  extent,  highly  reasonable ;  and  Collett  v.  Thompson 
(3  Bos.  &  Pul.  216),  which  was  an  action  for  non-performance  of  a  contract  for  the 
sale  of  a  house,  and  there  the  Court  ordered  the  plaintiff  to  furnish  a  particular  of  the 
objections  intended  to  he  taken  to  the  abstract,  arising  on  matters  of  fact. 

The  Court  [Wood,  Baron,  excepted,  his  Lordship  expressing  himself  in  favor  of 
the  application]  having  intimated  that  they  considered  the  application  not  only  novel, 
and  without  precedent,  but  in  derogation  of  the  prerogative  of  the  crown,  and  therefore 
one  of  considerable  difficulty,  granted  the  rule  :  giving  the  Attorney  General  liberty 
to  give  notice  of  trial  in  the  mean  time. 

The  Attorney  General  and  Dauncey  now  shewed  cause.  They  submitted,  that 
there  having  been  no  instance  heretofore  of  any  such  order  being  [390]  made  by  the 
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Court,  :i  very  strong  case  should  be  made  out,  to  create  a  new  precedent  in  so  important 
a  matter,  where  the  object  was  to  tie  down  the  crown  in  the  exercise  of  its  functions 
for  the  public  service  ;  but  the  main  ground  on  which  they  principally  took  their 
stand  was,  that  the  nature  of  such  cases  rendered  the  deliveiy  of  a  particular  almost 
impossible,  consistently  with  the  course  and  object  of  revenue  proceedings,  at  least 
further  than  was  afforded  by  the  information  itself ;  for  it  had  never  yet  been  the 
practice,  and  as  the  object  of  such  proceedings  was  the  detection  of  frauds  long  practised, 
and  only  recently  discovered,  and  bringing  the  defaulters  to  an  account,  by  moans  of 
an  investigation  on  the  part  of  the  officers  of  the  crown,  it  would  be  in  most,  or  in 
many  cases  defeated,  by  such  orders  as  the  one  now  required.  Such  proceedings  most 
commonly  owed  their  chance  of  complete  success,  or  at  least  the  extent  of  their  success, 
to  evidence  which  might  not  be  got  at  till  the  hour  of  trial,  and  that  often  from  the 
mouth  of  the  defendant's  own  witnesses.  Cases  of  this  nature  they  distinguished  from 
the  common-place  transactions  brought  into  courts  of  justice  between  subject  and 
subject,  whose  mutuality  of  dealing  often  made  the  practice  of  delivering  particulars 
easy,  and  whei'e  it  was  so,  it  was  often  useful,  and  even  necessary.  A  plaintitf,  in 
a  private  action,  must  be  well  aware  of  the  items,  and  all  the  particulars  of  his  demand, 
and  capable  of  giving  precise  information  of  every  part  of  the  subject-matter  of  his 
case.  In  these  revenue  cases,  on  the  contrary,  [391]  the  officers  of  the  crown  can 
know  nothing  of  particulars,  either  as  to  time,  place,  circumstance,  or  amount  of  the 
various  frauds  committed  against  the  reveiuie  laws,  all  of  which  the  defendant,  if 
guilty,  must  himself  well  know,  and  be  well  prepared  against,  with  any  such  defence 
as  he  may  be  advised  to  make.  If  he  were  not  guilty,  he  could  require  no  othei'  case 
than  his  innocence :  but  if  he  were,  his  own  consciousness  would  best  furnish  him 
with  the  charges  intended  to  be  substantiated,  and  with  devices  for  his  defence, 
most  likely  to  be  successful.  Yet  while  the  crown  officers  might  have  no  sort  of 
particular  evidence  of  the  facts  on  which  they  proceed,  they  may  have  a  conviction 
of  the  general  guilt  of  the  defendant,  and  even  of  the  extent  of  his  frauds,  without 
being  able  to  tell  where  they  began,  or  where  they  end,  or  when  or  how  thej'  were 
put  in  practice  ;  all  of  which  they  may,  however,  extract  fi'om  the  opjMrtuuities 
furnished  at  the  trial  of  the  cause.  The  information  itself  might  be  founded,  pei'haps, 
entii'cly  on  a  prima  facie  case,  and  which  might  be  weakened  or  betrayed  by  furnishing 
what  the  defendant  calls  the  paiticulars  which  he  now  asks  the  Court  to  require  on  his 
behalf — the  particulars  of  his  own  fraudulent  proceedings,  of  which,  most  probably, 
the  excise  know  but  little  more  than  the  general  fact. 

The  revenue  ought  not  to  suffer,  or  fr.aud  go  undetected,  because  those  whose 
duty  it  is  to  endeavour  to  protect  the  public,  and  i)i'ing  the  [392]  defaulter  forward, 
arc  unable  to  state  the  particulars,  as  to  time,  ])lace,  and  circumstance,  of  the  fraudulent 
acts,  where  the  fact  is  ascertained,  and  its  effect  felt-^nor  should  it  be  tolerated  that 
an  Attorney  General  should  be  bound  by  his  particulars  to  a  precise  day  when  the 
fact  (which  shall  be  clearly  proved)  may  happen  to  have  taken  place  on  another. 

They  next  submitted,  that  no  advantage  could  possibly  be  derived  by  the  defendant 
from  any  result  of  the  present  motion,  but  that,  on  the  contrary,  granting  his  applica- 
tion would  inci'case  his  ditHculties,  his  trouble,  and  his  expence — for  other  informa- 
tions would  be  tiled  de  die  in  diem  on  every  new  disclosure  of  each  newly-developed 
fact  of  fraud,  and  for  every  substraction  of  duties  not  cinnnei'atod  in  the  bill  of 
particulars. 

They  then  submitted,  that  inasmuch  as  on  tiic  acknowledged  ])i  inciplc  of  law,  the 
ci'own  cannot  be  Ixnuid  by  the  acts,  or  even  by  the  nii.stakes  of  its  ollicers,  that 
priiii-iple  would  render  futile,  in  effect,  the  jirocccdiiig  now  sought  to  be  established 
in  pi;i(tice,  if  the  Court  should  think  that  they  have  jwwcr  to  do  what  is  required 
of  them. 

They  distinguished  this  species  of  information,  (which  was  mei'cly  for  an  account 
of  arrears  of  duties)  from  cases  of  proceedings  for  statutory  penalties,  for  the  sake 
of  the  argument  a  fortiori  in  a  civil  case  :  protesting,  at  the  same  [393]  time,  ag.iinst 
the  existence  of  any  right  on  the  part  of  a  defendant,  even  in  a  penal  informal  inn,  to 
obtain  what  was  now  sought;  and  thoy  sul)mitted,  that  like  the  attem|)t.s  Tiiadc  in 
The  Allornci/  General  v.  Green  (ante,  vol.  iv.  p.  l-'iil),  and  The  .lllonui/  Gininil  v. 
HariliiKj  (ante,  vol.  iv.  p.  3cSI),  this  new  experiment  should  also  fail  on  similar  grounds, 
which  (wh.itever  supjiosititious  advantage  it  might  appear  to  allord,  if  successful  to  the 
many  defendants  against  whom  it  was  the  duty  of  the  crown   to  proceed),   would 
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infinitelv  embanass  siicb  proceedings,  or  would  have  the  effect  of  defeating  them 
altogether,  and  that  without  being  at  all  for  the  good  of  the  subject,  who  must  be  still 
harassed,  day  after  day,  by  renewed  proceedings,  although,  perhaps,  they  might  turn 
out  to  be  useless  to  the  public,  from  the  effect  of  the  technical  restrictions  imposed  by 
the  Court  on  the  officers  of  the  crown. 

On  the  cases  which  had  been  cited,  they  observed,  that  the  first,  which  was  the 
only  one  that  even  appeared  to  be  in  point,  was  distinguishable  ;  for  that  case  was 
a  strong  one  certainly  for  the  interference  of  the  Court,  and  they  might  there  perhaps 
have  thought  it  right  to  make  the  order  ;  but  still  it  was  at  most  a  mere  observation 
made  in  the  way  of  recommendation  of  the  experiment  by  the  Lord  Chief  Baron  at 
the  moment,  and  if  such  an  application  had  been  made,  it  must  have  been  discussed, 
and  the  result  might  have  been,  [394]  that  even  there  it  would  not  have  been  granted. 
The  act  of  importation,  in  that  case,  took  place  four  }-ears  before  the  dav  laicl  in  the 
information,  and  there  was  only  one  importation  charged.  Had  there  lieen  a  genei'al 
charge,  it  would  then  indeed  have  more  resembled  the  present  case.  The  other  case 
from  Bunbury,  they  submitted,  was,  as  far  as  it  went,  against  the  present  application, 
for  the  Lord  Chief  Baron  over-ruled  the  objection  (which  was,  that  where  one  importa- 
tion only  was  laid  in  the  information,  the  plaintifi'  ought  not  to  be  allowed  to  prove 
several  at  several  times),  saying,  that  it  was  no  more  than  the  common  case  of  an 
indeliitatus  assumpsit  pro  diver-sis  bonis  venditis  et  deliberatis,  <tc.  where  the  plaintiff 
might  give  evidence  of  any  goods  at  any  time  sold. 

Jervis  and  Lawes,  in  support  of  the  rule,  contended  that  unless  there  was  a  dis- 
tinction made  in  favour  of  the  crown,  giving  an  advantage  which  a  subject  had  not, 
there  could  be  no  reason  in  principle  why  this  rule  should  not  be  made  absolute  ;  for 
with  reference  to  the  subject-matter,  it  is  nothing  more  than  a  common  civil  proceeding 
in  debt,  and  if  the  allegations  in  the  information  do  not  set  forth  with  sufficient  certainty 
and  minuteness  the  objects  of  the  proceeding,  the  principle  of  the  now  common 
practice  applies,  and  a  bill  of  particulars  ought  to  be  furnished,  as  is  now  universally 
done  in  all  such  cases,  and  is  the  received  and  common  practice  of  all  the  Courts. 
The  cases  which  had  been  cited  (thej'  observed)  had  not  been  brought  forward  as 
beiiii;  [395]  exactly  in  point,  for  in  those  days  the  practice  of  calling  for  bills  of 
particulai's  had  not  yet  obtained,  but  they  were  cited  because  they  furnished  the 
principle  of  the  present  application,  and  shewed  that  the  Court  might  do  that  which 
was  now  asked  of  them  ;  and  although  it  had  been  contended  that  the  Court  had 
no  riffht  so  to  interfere,  the  first  of  those  eases  was  admitted  to  have  been  one  on 
which  the  Court  might  have  made  a  similar  order.  The  crown  has  been  held  not  to 
be  bound  by  acts  of  parliament,  where  not  expressly  named  ;  but  it  never  was  asserted 
that  the  crown  is  not  bound  by  the  principles  of  justice.  If  it  is  contended,  that 
because  there  is  no  precedent  of  any  such  application  having  been  granted,  it  may  be 
answered,  that  the  practice  is  but  of  modern  date,  and  there  was  a  time  when  there 
was  no  precedent  for  the  present  everyday  practice  of  the  Courts  in  that  respect,  in 
cases  between  subject  and  subject.  It  is  also  probable  that  informations  of  this 
comprehensive  description  have  not  been  usual. 

FGraham,  Baron.  I  have  known  an  instance  of  an  information  where  the  crown 
recovered  30,0001.  for  arrears  of  duties  accruing  during  a  space  of  twenty-three  years.] 

It  was  a  saying  of  Lord  Hardwicke's,  where  he  saw  that  justice  might  be  effected 
bv  the  adoption  of  any  unusual  proceeding,  that  if  there  were  no  precedent  for  it  he 
would  make  one,  where  there  can  be  no  doubt  the  Courts  are  at  all  [396]  times 
entitled  to  do  in  a  mere  question  of  practice  as  this  is. 

In  this  case  particularly  (and  there  cannot  be  a  sti'onger  for  such  an  application), 
the  defendant  has,  during  many  years,  been  paying  the  excise  duties  as  a  common 
brewer  for  two  distinct  breweries.  Those  duties  are  collected  eight  times  a  year,  yet 
in  a  business  of  such  a  complicated  nature,  the  transactions  of  a  defendant's  whole  life 
may  be  entered  into,  on  a  question  of  this  sort,  when  his  witnesses  may  have  been 
lono'  dead,  or  are  not  to  be  found,  although  in  cases  of  penalties  the  legislature  has 
fixed  a  period  within  which  the  crown  must  proceed,  or  be  barred.  But  the  main 
o-round  of  the  application  (they  urged)  was  the  extreme  difficulty  which  a  defendant, 
without  the  benefit  of  such  an  order  as  was  now  prayed,  must  labour  under  in  pre- 
))a7-ins  for  so  indeterminate  and  vague  a  charge,  and  the  expence  and  inconvenience 
he  must  necessarily  be  put  to  in  bringing  as  witnesses  all  the  various  persons  who 
have  been  for  so  long  a  time  in  his  employ,  and  the  almost  impossibility  of  instructing 
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his  legal  advisers,  while  he  himself  remains  totally  ignorant  of  the  offences  intended 
to  be  charged  against  him.  As  to  what  had  been  said  of  a  new  information  lieing  tiled 
on  every  new  discovery,  that  perhaps  may  be,  but  it  is  no  answer  to  this  application, 
that  to  grant  it  would  be  more  inconvenient  or  more  expensive  to  the  defendant. 
What  he  seeks  is  something  like  certainty  with  respect  to  the  charge  to  be  brought 
[397]  against  him,  that  he  may  know,  oi'  at  least  be  able  to  guess,  what  it  is  that  he 
is  called  on  to  defend  himself  against,  and  that  would  be  more  advantageous  to  him, 
even  if  he  were  sued  every  day,  than  to  be  hampered  with  the  intricacy  of  one  such 
single  information  as  this.  And  therefore  they  piayed  that  the  Court  would  make 
absolute  the  rule  which  they  had  granted. 

'I'he  Attorney  General,  in  reply,  observed,  that  the  practice  and  usage  itself  of  the 
courts  of  law  had  been  properly  said  to  be  indicative  of  the  laws  and  rules  by  which 
that  practice  was  regulated  and  modified,  and  where  in  important  matters  there  could 
be  no  precedent  found,  it  was  to  be  presumed  that  there  was  no  such  practice,  and 
that  the  law  did  not  authorize  it.  As  to  what  had  been  said  of  cases  between  subject 
and  subject,  as  distinguished  from  those  wherein  the  crown  was  a  party,  he  lepellcd 
what  he  regarded  as  an  attempt  to  invest  the  present  question  with  popular  erroneous 
prejudices,  by  repeating  the  position  often  insisted  on  on  similar  occasions,  that  the 
tei'm  "The  crown,"  in  these  questions,  means  nothing  more  in  truth  than  the  interest 
of  the  community  of  the  subjects  of  the  realm,  who  would  be  one  and  all  injured  by  the 
effect  of  these  frauds  on  the  public  revenue,  as  opposed  to  the  illicit  advantage  to  be 
derived  to  the  individuals  who  adopt  such  practices  for  their  particular  gain. 

Having  recapitulated  his  former  arguments,  to  [398]  shew  that  the  pi'inciple  in 
common  piivate  cases  could  not  subsist  in  public  proceedings,  he  then  adverted  to  the 
piactice  on  a  bill  tiled  against  the  Attorney  General,  who,  as  a  public  officer,  could  not 
be  called  on  to  answer  otherwise  than  in  the  usual  general  way,  an  usage  resulting 
from  the  privilege  of  his  official  situation,  which  was  an  exception  from  the  course  of 
piactice  of  the  Court  in  all  ordinary  cases,  and  argued  from  thence  that  thoi'e  were 
existing  privileges  in  the  case  of  the  Attorney  General,  suing  on  behalf  of  the  crown, 
and  that  they  were  recognized  by  the  Court. 

[(iraham,  Baron.  We  have  held  in  this  Court  that  that  general  answer  caiuiot  l)c 
excepted  to  *. 

Richards,  Chief  Baron.  The  Attorney  General  is  in  that  lespeet  within  the  rule 
with  i-espect  to  infants,  who  may  state  any  thing  they  mean  to  prove,  but  caiuiot  be 
themselves  called  on  to  answer  fuithcr  ;  for  he  is  only  to  protect  the  interests  of 
the  crown.] 

He  then  observed,  that  there  were  many  other  instances  where  the  Courts  had 
i-efused  to  inter-[399]-foi'e  in  cases  where  the  crown  was  party,  as  they  would  do  in 
common  cases.  The  Couit  of  Common  Pleas  had  refused  to  change  the  custody  of  a 
prisoner  conlincd  at  the  suit  of  the  crown,  who  had  been  lirought  up  liofore  the  Court 
for  that  ])urpose  by  habeas  corpus,  and  they  said  that  they  had  no  power  to  do  so 
without  the  consent  of  the  crown. 

All  these  objections  therefore  being  considered,  he  relied  that  the  Court  would  not 
.sanction  the  attcmjjt  to  introduce  a  new  precedent,  not  founded  in  practice,  and  which 
would  be  attended  with  so  much  manifest  inconvenience,  to  the  obstruction,  and 
perhaps  defeat  of  proceedings  for  onfoicing  the  collection  of  the  public  revenue,  and 
on  no  Ijctter  reasons  than  had  lieen  offered  in  support  of  the  present  application. 

KiciiAKDS,  Chief  I'aron,  (having  stated  the  object  and  terms  of  the  application]. 
This  motion  appears  to  divide  itself  into  two  branches;  the  one  arising  from  the 
circumstances  of  the  particular  case,  the  other  from  a  necessary  consideration  of  the 
efl'ect  it  must  ha\e  on  the  future  practice  of  the  Court,  when  the  same  circumstances 
may  hereafter  produce  ;i  similar  application.  In  the  latter  respect,  this  motion  is 
certainly  one  of  very  great  importiince,  and  therefore  if  I  had  any  iloulil   upon  the 

*  Darmm  v.  The  ytllmney  General,  (30th  June  181.3,)  in  which  the  then  Lord 
Chief  Ijaroii,  Macdonald,  dcli\ered  the  unanimous  judgnu'ut  of  the  Court,  deciding — 
after  veiy  (■on!^idel■ablc  ai-gument  on  exceptions  to  the  formal  answci',  i)ut  in  i>y  the 
Attorney  (Jcneral  to  a  cross  bill  tiled  by  Davison,  for  a  discovery  of  matters  alleged  to 
be  material  to  his  defence,  in  the  information  then  pending  against  him,  that  it  was  in 
the  discretion  of  the  Attorney  General  whether  he  would  answer  further  or  not. 
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subject  of  the  opinion  1  am  about  to  give,  I  should  take  further  time  to  consider  that 
opinion  ;  but  I  have  no  doubt  on  the  subject. 

[400]  Although  the  motion  comes  before  the  Court,  as  if  it  were  almost  a  matter 
of  course,  it  is  nevertheless  certainly  perfectly  new.  If  we  are  to  give  credit  to  the 
note  to  the  second  case,  cited  from  Buubury,  it  must  have  been  an  ancient  practice  in 
this  Court,  for  the  crown  to  give  a  bill  of  particulars,  before  that  practice  had  began 
to  prevail  in  suits  between  subject  and  subject ;  which  is  an  absurd  supposition.  But 
it  does  not  any  where  appear,  that  any  such  application  was  ever  made  to  the  Court 
for  an  order  for  such  puipose,  and  on  that  account  I  cannot  think  that  it  ever  was,  in 
fact,  the  practice ;  and,  indeed,  if  Buubury  be  correct  in  his  note  added  to  that  case, 
the  Chief  Baron,  in  ruling  the  point,  as  he  is  leported  to  have  done,  must  have  been 
wrong.  There  being  therefore,  in  point  of  fact,  no  precedent  for  the  application,  I 
shall  treat  it  as  a  perfectly  new  case. 

It  then  becomes  necessary  that  we  should  examine  the  grounds  on  which  the 
motion  is  founded.  [Here  his  Lordship  stated  the  facts  from  the  attidavit.]  Now 
there  is  no  particular  or  positive  inconvenience  stated  to  be  the  immediate  eil'ect  of 
the  generality  of  the  charges  which  is  complained  of,  nor  is  any  even  suggested.  The 
defendant  himself  makes  no  attidavit.  There  is  no  precise  allegation  of  any  substantive 
evil  arising  to  the  defendant  from  the  cause  complained  of,  as  that  any  of  his  witnesses 
have,  in  the  mean  time,  died,  or  that  any  other  such  circumstance  has  occurred,  to  the 
injury  of  his  cause.  It  is  [401]  not  even  stated  generally,  that  the  defendant  is 
obstructed  in  his  means  of  defence.  In  truth,  there  is  nothing  at  all  positively  stated, 
but  we  are  left  to  infer  whatever  possible  inconvenience  we  may.  Then  in  what 
situation  does  the  defendant  actuall}'  stand  I  He  is  called  on  to  pay  the  arrears  of 
duties  which  he  has  not  paid,  and  surely  he  must  himself  best  know  to  what  extent, 
if  at  all,  such  a  charge  is  well  founded,  and  principally  by  reference  to  his  own 
accounts.  But  he  chuses  to  call  on  the  Attorney  General  to  furnish  him  with 
particulars  of  the  various  fi-auds  meant  to  be  charged  against  him.  Now  there  is 
certainly  no  instance  of  any  such  thing  having  been  done  by  a  court  of  law,  in  any 
case  at  all  analogous,  in  the  course  of  the  now  usual  equitable  practice,  which  has  been 
adopted  by  the  Courts  in  modern  times.  The  application  therefore  being  quite  new, 
contrary  to  the  course  of  practice,  and  without  precedent,  it  becomes  necessary  that 
the  applicant  should  make  out  a  very  strong  case  for  the  extraordinary  interference 
of  the  Court,  which  he  seeks,  shewing  that  he  cannot  otherwise  prepare  a  good 
defence,  or,  at  least,  that  he  could  not  safely  go  to  trial  without.  But  he  does  no 
such  thing.  In  this  particular  case,  therefore,  it  is  quite  clear,  that  there  is  no 
sufficient  reason  given  to  induce  the  Court  to  establish  a  precedent  of  new  practice, 
in  favor  of  this  defendant. 

Then,  as  to  the  general  principle,  and  what  might  be  done  in  a  case  where  strong 
grounds  should  be  laid,  for  obtaining  such  an  order,  it  is  un-[402]-necessary  for  me  to 
give  any  opinion,  when  deciding  a  case  like  the  present,  whei-e  there  is  really  no 
foundation  laid,  in  fact,  for  the  application.  The  practice  which  has  obtained  in 
courts  of  law,  arises  from  a  motion  of  convenience  adopted  from  the  courts  of  equity, 
who  would,  on  a  proper  case,  always  have  done  what  is  now  more  shortly  effected  by 
the  more  summary  mode  of  an  order  of  the  judge — a  practice,  however-,  which  even 
the  courts  of  law  now  begin  to  think  has  been  carried  too  far  already.  But  what  is 
the  inconvenience  suggested  here,  as  attecting  this  defendant.  He  has  not  stated  any 
himself,  nor  has  it  been  taken  up  at  the  bar,  on  the  ground  of  any  actual  inconvenience 
shewn  to  affect  his  case,  and  no  prejudice  can  arise  to  him  from  the  length  of  time 
which  has  elapsed,  whether  he  have  or  have  not  actually  committed  the  frauds  imputed 
to  him.     On  the  contrary,  all  the  inconvenience  is  on  the  other  side. 

There  being  no  foundation  then  for  calling  on  the  Court,  in  this  instance,  to  do 
what  is  I'equired  of  them,  that  also  renders  it  unnecessary  to  enquire  whether  the 
Court  has  any  power  to  do  so.  But  I  may  observe,  that  in  the  case  of  the  Attorney 
General,  if  a  bill  of  particulars  should  be  ordered  by  the  Court,  it  would  be,  in  effect, 
so  much  waste  paper,  for  the  Attorney  General  would  not  be  bound  l.iy  any  omission 
which  he  might  make  ;  and  it  is  even  admitted,  that  another  information  might  be 
filed  the  next  day,  so  that  [403]  the  defendant  would  not  be  ultimately  much  benefited 
by  it,  if  made.  On  that  latter  consideration  alone  the  Court  ought  to  refuse  the  order, 
for  it  is  their  duty  to  preclude  any  necessity,  as  far  as  in  them  lies,  for  multiplicity  of 
informations.     In  fact,  the  only  result  of  al^ill  of  particulars  would  be,  that  consider- 
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ably  more  paper  would  be  employed,  without  funiishiiig  any  thing  more  subst;iiiti;illy 
specific.  The  defendant's  embarrassments  would  be  augmented,  and  no  sort  of  incon- 
venience would  be  obviated. 

Gkaiiam,  Baron.  It  goes  very  far  with  me  in  the  opinion  I  have  formed,  that 
there  has  l>een  no  instance  brought  forward,  in  pi'actice,  apposite  to  the  present 
application,  for  I  think  that,  with  that  view,  we  may  put  out  of  our  consideration  the 
ca.ses  which  have  been  cited  from  Bunbury.  The  lirst  is,  a  verj'  shoit,  imperfect,  and 
loose  report ;  but  such  as  it  is,  the  whole  result  of  it  comes  to  this,  that  the  evidence 
given  of  the  actual  importation  not  having  been  confined  to  the  time  of  the  offence,  as 
laid  in  the  information,  when  that  was  made  matter  of  objection,  the  Court  threw  out 
cursorily,  that  an  application  might  have  been  made  to  the  Court  for  the  purpose  of 
obtaining  an  older  to  that  effect.  Now,  though  that  is  the  language  attributed  to  a 
very  great  judge,  yet  it  w^as  not  used  on  the  occasion  of  a  decision,  and  if  an  applica- 
tion of  the  sort  had  l)een  made,  the  Attorney  General  might  have  put  a  short  end  to 
it  by  amending  his  information.  The  case  of  The  .Ithrneti  General  v.  Ilatton,  certainly 
goes  [404]  somewhat  further.     Both,  however,  fall  short  of  the  principle  contended  for. 

Then  the  defcnilant's  counsel  put  the  application  on  the  ground  of  analogy,  with 
the  practice  of  courts  of  law,  as  adopted  from  the  courts  of  equity  ;  and  if  so,  we  must 
pursue  that  analogy,  and  see  that  a  proper  case  be  made  out  for  our  interference ;  but 
that  has  certainly  not  been  done.  The  stress  of  the  argument  is,  the  length  of  time 
which  this  infoiniation  professes  to  cover.  But  if  the  information  had  taken  it  up 
from  a  shorter  distance  of  time,  as  from  1802,  there  would,  it  should  seem,  have  been 
no  objection  taken  :  then  where  are  we  to  draw  the  line  ?  Another  answer  to  the 
arguments,  founded  on  the  same  basis,  is,  shall  a  defendant  call  for  the  interference 
of  the  Court  in  his  favor,  because  his  conduct  has  made  it  necessary?  As  to  its  being 
put,  that  this  is  no  more  than  a  common  case  of  debt,  that  is  not  so.  It  is  a  charge 
of  fraud  upon  the  crown,  to  the  injury  of  the  public  revenue,  to  an  unknown  extent, 
and  that  from  day  to  day,  during  all  this  length  of  time  :  and  yet  that  very  length  of 
time,  which  is  in  itself  an  aggravation  of  the  fraud,  in  all  respects,  is  now  .sought  to 
be  made  a  means  of  advantage  to  a  defendant,  in  procuring  on  his  behalf  an  indulg- 
ence, by  means  of  the  interference  of  this  Court,  and  for  no  other  reason  than  that 
the  frauds  have  not  been  discovered  till  of  late.  It  is  quite  manifest,  that  if  he  has 
any  reason  to  complain,  he  has  brought  it  on  himself,  and  if  the  burthen  is  heavy, 
it  is  he  alone  who  [405]  has  made  it  so.  The  same  answer  may  be  made  to  the 
representation  of  the  difficulties  in  which  the  defendant  becomes  placed  by  the 
generality  of  the  charge.  [His  Lordship  then  adopted  much  of  the  argument  used 
by  the  counsel  for  the  crown.] 

Then  again,  we  cainiot  but  take  notice  of  what  is  quite  oljvious,  that  it  is  really 
impossible  for  the  Attorney  General  to  do  what  is  re(|uired  of  him  :  and  that  would 
therefore  put  an  end  to  the  proceedings,  whereas  nothing  is  more  easy  than  foi'  the 
dcfemlant  to  furni.sh  himself  with  all  the  information  that  he  can  require,  from  his 
own  aceoiuits.  Thei'c  is  no  doubt  that,  if  he  is  guilty,  he  well  knows  to  what  extent, 
and  on  what  occasions ;  and  if  innocent,  it  cannot  bo  necessaiy,  and  all  the  burthens 
is,  in  the  first  instance,  on  the  ci'own.  He  has  thus  every  opportunity  of  defending 
himself  against  the  charge,  however  general  it  may  be,  and  much  more  than  the 
Attorney  (Jeneral  can  have  of  substantiating  it. 

I  eainiot  admit  that  this  is  a  case,  where  the  crown  being  the  party,  is  to  be 
considered  as  in  the  situation  of  an  individual  having  a  personal  interest  in  the  suit. 
"The  crown  "  is  merely  a  phrase  importing  the  leg.il  concentration  of  all  the  subjects 
of  the  realm,  whose  ])rivate  rights  are  injured  by  dclini|ueuts  in  revenue  matters,  and 
they  are,  in  fact,  the  l)arty  who  contcncl  with  the  partiiuilai'  individual.  In  suc'h  a 
case  the  Court  is  bouuil  to  protect  the  |)ubiii;  interest,  and  to  see  that  the  [406]  duties 
w-hicli  they  have  to  ])crf()rm  in  the  admiinstration  of  justice,  arc  not  embarrassed  by 
factitious ditlicullies,  and  to  obviate  wlialevcr  else  may  tend,  by  creating  inconvenience, 
to  obstruct  the  ollicers  of  the  crown  in  the  fair  exercise  of  their  high  and  impoitant 
duties,  or  put  them  to  unneee-s.sary  expence  or  delay  in  the  course  of  their  proceedings. 

Wood,  Baron.  I  confess  I  have  all  along  entertained  great  doubts  on  the  pi'esont 
question,  and  I  certainly  think  that  the  application  ought  to  be  granted  to  a  certain 
degree.  However  much  I  may  incline  against  all  frauds  of  every  description,  which 
I  do  as  strongly  as  any  man,  I  yet  think  that  every  subject  has  a  rigiit  to  know  the 
full  extent  of  any  charge  which  may  be  brought  against  him,  and  to  be  informed  of 
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what  he  is  called  upon  to  answer,  in  order  that  he  may  be  better  enabled  to  prepare 
himself  fully  with  his  defence. 

This  information  charges  that  the  defendant  is  indebted  to  the  crown  for  large 
arrears  of  duties.  It  has  been  said,  that  the  statement  in  the  information  is  in  itself 
a  particular,  and  so  it  certainly  is  to  a  given  extent,  because  it  states  times  and  sums,  i 

but  then  the  periods  ai'e  tolerably  long  ones,  and  the  sums  pretty  large.  But  it  says 
in  fact  no  more  than  that  so  much  money  is  owing  from  the  defendant  to  the  crown, 
for  duties  accruing  for  so  many  as  thirty  years,  without  charging  any  particular  fraud  ,' 

during  all  that  time.     Now  that  is  certainly  a  charge  of  itself  which  it  is  some-[407]-  ,1 

what  laborious  to  repel,  and  more  pai'ticularly  where,  as  here,  the  defendant  has  two  j 

distinct  and  distant  concerns.     The  consequence  must  be,  that  he  might  be  obliged  ^ 

perhaps  to  collect  and  bring  to  the  trial  all  hi.s  servants  whom  he  may  have  employed 
during  all  that  time,  at  both  breweries,  and  that  I  consider  a  ditticulty  which  ought 
not  to  be  imposed  on  any  man.  There  is  no  limitation  as  to  the  time  of  proceeding 
for  arrears  of  duties,  although  there  is  in  the  case  of  penalties.  In  suits  for  penalties 
too,  a  defendant  has  also  the  advantage  of  having  every  thing  material  specifically 
stated  on  the  record. 

Then  it  is  said,  that  there  is  great  difficulty  in  doing  what  is  now  required  of  the 
Attorney-General  in  cases  of  this  sort.  There  is  no  doubt  that  that  is  so,  but  still  I 
say  that  something  may  be  done  more  than  is  furnished  by  this  record,  although  not 
coming  up  to  all  that  is  asked  bj'  this  motion,  and  that  would  be  more  satisfactory. 
It  may  be  done  too  w-ithout  ailmitting  that  the  whole  duties  for  the  years  not 
mentioned  in  the  particular,  have  been  in  fact  paid,  so  that  the  defendant  might  still 
be  afterwards  sued  for  any  arrears  which  might  be  subsequently  discovered. 

It  has  also  been  said,  that  the  Court  has  no  power  to  do  what  is  sought  by  the 
application  as  against  the  Attorney -General  proceeding  on  behalf  of  the  crown.  If 
there  be  any  such  prerogative  as  denies  that  right,  it  is  entirely  unknown  [408]  to 
me,  and  I  think  that  if  the  Court  saw  that  it  was  expedient  to  grant  the  order  prayed, 
there  is  no  doubt  that  they  have  the  power  to  do  so. 

That  a  mistake  of  the  Attorney  General  does  not  bind  the  crown,  is  certainly 
trae,  but  that  does  not  militate  against  the  principle  of  this  application,  or  in  any  way 
operate  against  granting  the  object  of  it,  if  the  Court  should  think  proper  to  accede 
to  it. 

In  civil  cases,  it  is  now  the  general  practice  in  all  the  Courts,  although  it  was  not 
so  formerly,  (and  therefore  there  could  have  been  no  precedent  for  it  when  the 
application  was  first  made),  to  compel  a  plaintift'  to  give  the  defendant  a  bill  of 
particulars  of  his  demand.  It  is  a  practice  founded  on  convenience,  and  I  well 
remember  the  beginning  of  it.  There  are  also  inconveniences  attending  it  certainly, 
and  it  is  no  doubt  often  required  for  the  mere  purpose  of  delay  ;  but  those  incon- 
veniences are  greatly  overbalanced  by  its  beneficial  effects.  On  that  account  it  was 
adopted  in  practice  in  the  Court  of  King's  Bench  ;  then  by  the  Court  of  Common 
Pleas,  and  this  Court,  and  in  all  w-ithout  precedent.  The  same  answer  as  has  been 
given  to  this  application  might  have  been  given  in  the  first  instance  in  all  those  cases. 
It  might  have  been  said  that  it  never  had  been  done  before,  but  where  it  is  proper  or 
just  to  do  it,  that  should  not  be  received  as  a  conclusive  answer.  In  a  lecent  case, 
on  a  motion  made  for  taxing  a  crown  solicitor's  bill,  it  was  urged  that  [409]  there 
was  no  precedent  for  it,  and  that  it  never  had  been  done,  yet  the  Court  notwith- 
standing made  an  order  that  it  should  be  taxed. 

I  think  certainly  that  a  somewhat  more  specific  particular  should  be  given  by  the 
solicitor  of  excise,  and  which,  though  perhaps  dithcult,  may  be  eft'eeted  so  as  to  give 
the  defendant  a  general  idea  of  the  charge  to  be  attempted  to  be  established  against 
him,  or  at  least  of  the  nature  of  it,  to  assist  him  in  preparing  for  his  defence  ;  and  in 
making  the  order,  it  will  not  be  necessary  to  tie  them  down  very  strictly  as  to  dates, 
or  other  minute  particulars,  but  there  should  be  some  guide  furnished,  which  may  be 
at  least  much  more  particular  than  this  information. 

Garrow,  Baron.  When  the  present  application  was  first  made  to  the  Court,  I 
had  considerable  doubts  whether  we  ought  to  grant  the  rule ;  however,  I  concurred, 
because  I  thought  the  question  of  great  importance,  and  well  merited  to  be  fairly  and 
fully  discussed.  I  now  think  it  quite  clear  that  the  rule  ought  to  be  discharged,  for  I 
am  of  opinion  that  there  is  nothing  tenable  in  it.  There  is  no  precedent  for  it,  nor 
is  there  any  such  practice.     And  as  to  the  principle  said  to  be  deducible  from  the 
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cases  which  have  been  cited  from  Buuliury,  they  do  not  furnish  any  authority, 
because  it  does  not  appear  that  any  such  application  as  is  alluded  to  there  was  ever 
even  made  to  the  Court,  which  not  to  have  happened  in  matters  of  this  nature,  is 
almost  conclusive  [410]  against  the  probability  of  its  success.  It  has  been  said,  that 
it  has  not  been  common  to  iile  informations  over-ridiug  so  great  a  length  of  time.  If 
that  were  tiue  in  point  of  fact,  it  would  be  no  answer  on  a  question  as  to  the  right. 
It  is  also  stated,  that  this  species  of  information  is  nothing  more  in  point  of  form 
than  a  proceeding  to  recover  a  debt — a  legal  demand  of  so  much  money  due.  What- 
ever it  may  be  in  point  of  form,  in  substance  it  appears  to  me  to  be  founded  on 
conduct  very  different  from  that  which  gives  rise  to  demands  in  courts  of  law  for 
money  due  to  a  plaintiH'.  A  man  is  daily  putting  into  his  pocket  the  revenues  of  the 
crown  for  a  gieat  number  of  years,  to  an  enormous  amount,  and  the  fraud  is  not 
detected  till  after  the  whole  lapse  of  time,  (and  who  is  there  that  is  to  learn  that  in 
revenue  cases  that  is  a  matter  of  very  frequent  recurrence  I)  and  when  at  last  his 
frauds  are  discovered,  he  relies  on  the  great  length  of  time  during  which  he  has  been 
practising  them. 

As  to  the  cases  which  have  been  cited,  it  would  be  matter  of  great  astonishment 
to  the  I'Jditor  to  find  them  cited  for  the  purpose  of  inducing  the  Court  to  grant  the 
present  application.  Nothing  can  be  more  inapplicable  than  those  cases.  But  if  a 
particular  should  be  furnished  in  a  case  of  this  sort,  what  would  it  be  more  th;in 
to  accumulate  charges  of  substraction  on  substraction,  till  the  defendant  would  be 
much  more  embarrassed  with  than  without  it.  The  only  chance  of  benefit  whieh  the 
defendant  could  hope  to  derive  from  [411]  such  a  measure,  would  be,  that  some 
variance  might  arise  on  the  trial  between  .some  parts  of  a  voluminous  particular  and 
the  evidence.  His  Lordship  concluded  by  saying,  that  if  any  thing  short  of  a 
circumstantial  detail  of  particulars  would  suffice,  that  had  been  furnished  already  by 
the  information. 

Per  Curiam.     Rule  discharged. 

The  Lord  Chief  Barou  expressed  a  wish  that  he  might  not  be  understood  as 
saying  that  the  ground  on  which  he  refused  this  application  was,  merely  because  it 
was  without  precedent ;  for,  on  the  contrary,  in  a  proper  case,  even  between  the 
crown  and  the  suliject,  he  would  say,  as  Lord  Ilardwicko  had  done,  that  he  would 
make  a  precedent  ;  but  that  his  principal  reason  was  a  determination  not  unnecessarily 
to  embarrass  the  proceedings  of  this  Court,  by  giunting  such  a  motion  in  a  case 
like  the  present. 

[412]  Pahtkiuce  AND  WiFK,  Administratrix,  &c.  v.  Coukt.  Demurrer.  Wednesday, 
■1th  February  1818. — Counts,  on  promises  made  to  an  intestate,  may  be  joined  in  a 
declaration  by  an  administrator  in  an  action  of  assumpsit  on  such  promises,  with 
counts,  on  promissory  notes  given  to  the  administrator  since  the  death  of  the 
intestate,  as  administrator  because  the  amount,  when  recovered,  would  be  assets 
in  the  hands  of  the  administrator. — Semblc  secus,  if  a  bond,  or  other  higher 
security,  had  been  given,  because  the  cH'cct  of  such  now  anil  higher  security 
would  be  an  extinction  of  the  simple  conti.ict  del)t. — And  senible,  that  an 
administrator  de  bonis  non  might  claim  on  such  promissory  note,  against  the 
prima  facie  right  of  the  persoTial  representative  of  the  administrator  of  the 
intestate. — The  Court  will  not  permit  a  defendant  to  withdraw  and  plead  after 
a  demurrer  has  been  argued. 

The  declaration  slated,  that  Philip  Partiidge  and  Mary  his  wife,  (which  said 
Maiy  was  adininistratiix,  itc.  of  Dennis  Br.idlcy,)  com[)lained,  &c.  For  that  whereas 
the  defendant,  in  the  lifetimeof  the  said  l)cnnis,  ifec.  was  indebted  to  the  said  Dennis, 
&v.  for  money  lent  and  advanced — paid,  laid  out,  and  expended — and  had  and 
received.  Promises  to  the  inlesUitc  in  his  life-time — breach  nonpayment  to  intestiito 
in  his  life-time,  or  said  [)lain tiff  and  M.-iry,  ite.  since  his  decease. 

The  -Ith  and  .'jtli  counts  were  fountled  on  two  promissory  notes,  given  after  the 
death  of  the  said  Dennis,  whereby  the  defendant  promised  to  pay,  six  weeks  after 
date,  to  the  said  Mary,  as  administratrix,  &e.  two  several  sums  of  money,  with 
interest— promises  to  the  husband  and  his  wife,  as  administratrix,  &c.  .And  there 
were  other  counts  for  money  paid — money  had  and  leceived  — and  on  an  insimul 
Kx.  Div.  11.— 21* 
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uominitasseiit. — In  all  the  counts  the  wife  was  described  as  "administrati'ix,  &c." — 
common  breach — non-payment  to  said  Philip  and  Mary,  &c.  or  either  of  them. 

[413]  Demurrer. — For  that  the  said  Philip  and  Mary  had  declared  against  the 
defendant  for  the  nonperformance  of  certain  promises  and  undertakings,  made  I)y  the 
said  defendant  to  the  said  Dennis  in  his  life-time,  in  respect  of  certain  causes  of  action 
accruing  to  him,  the  said  Dennis,  in  his  life-time  :  and  also  for  the  non-performance  of 
certain  other  promises  and  undertakings  made  by  the  said  defendant  to  the  .said  Philip 
and  Mary,  after  the  death  of  the  said  Dennis :  and  also,  for  that  the  said  Philip  and 
Mary  had  joined  in  the  said  declaration  causes  of  action,  which,  by  the  laws  of  this 
land,  cannot  be  joined  in  one  declaration. 

Joinder. 

Littledale,  in  support  of  the  demurrer,  contended,  that  the  present  ease  was  wholly 
distinct  from  the  class  of  decisions  *,  which  had  determined,  that — counts  for  goods 
sold,  for  money  lent,  &c.  &c.  by  a  testator  on  intestate,  might  be  joined  with  a  count, 
or  an  account  stated  with  the  executor  or  administrator ;  for  all  such  counts  were 
consistent,  and  in  joining  them  one  right  only  would  appear  on  the  lecord,  and  the 
money,  when  recovered  in  all  those  cases,  would  be  assets  ;  whereas  in  this  case  a  new 
security  [414]  was  taken,  which  not  only  gave  the  administratrix  a  right  to  sue  in  her 
own  name,  but  made  it  absolutely  necessary.  And  he  cited  on  that  point  the  case  of 
Belts  V.  Mitchell  (10  Mod.  316),  where  the  plaintiff,  an  executor,  declared  on  several 
promises  to  the  testator,  and  also  on  a  promissory  note  given  to  him,  ut  executori,  for 
a  debt  due  to  the  testator,  and  made  payable  to  the  plaintiff,  or  order  :  and  on  demurrer 
the  Court  held,  that  that  promise  was  of  such  a  nature,  as  that  it  could  not  be  joined 
with  promises  to  the  testator.  In  that  case  (he  observed)  it  was  submitted  in  argument, 
and  adopted  by  the  Court  in  delivering  judgment,  that  though  the  note  was  made  to 
the  plaintifl'  as  executor,  that  was  only  a  desciiption  of  his  person — that  promissory 
notes  being  transferrable,  might  be  endorsed,  so  as  to  give  another  a  right  of  action  : 
and  that  the  plaiutiff  might  have  brought  an  action  on  the  note,  without  naming 
himself  executor.  It  might  be  contended  here,  as  there,  that  this  was  as  much  a  new 
contract  as  if  a  bond  had  been  given  to  the  plaintiff  for  the  money  ;  and  this  note  would 
go  to  the  personal  repiesentative  of  the  administratrix,  and  not  to  the  administrator 
de  bonis  non  of  the  intestate. 

He  also  cited,  as  a  verj'  recent  decision  on  this  point,  the  case  of  Hosiffr  and  Another, 
Executor  of  Hoiiicr,  v.  Lird  Arundcll  (3  Bos.  &  Pul.  7),  where  it  was  held  that  a  count 
on  a  bond  given  to  a  testatoi-,  could  [415]  not  be  joined  in  an  action  brought  by  the 
executor,  with  a  count  on  a  bond  given  to  him  as  executor  ;  and,  in  that  case,  Mr. 
Justice  Chambre,  in  delivering  judgment,  said  expressly,  "If  executors  take  a  note  or 
bond  from  a  creditor  [debtor]  to  the  estate  of  their  testator,  the  old  debt  is  thereby 
extinguished,  and  a  new  one  created,  which  must  be  declared  upon  as  such."  Another 
reason  given  by  Lord  Alvanley  in  the  same  case  is,  that  the  costs  could  not  be  severed, 
and  the  plaiutiifs  would  be  liable  to  costs  on  one  count,  and  on  the  other  they  would 
not.  He  submitted  besides,  that  the  same  plea  could  not  be  pleaded  to  this  declaration, 
for  the  defendant  could  not  plead  to  the  action  a  set-off  of  a  debt  due  to  him  from 
the  testator,  {Shipman  v.  Thompson  (Willes,  Rep.  103)),  nor  would  the  judgment  be 
the  same. 

Chitty,  in  support  of  the  declaration,  contended  that  the  couuts  were  properly 
joined,  for  that  the  money  received  on  the  note  would  be  assets  in  the  hands  of  the 
executor'.  The  counts  on  the  note,  being  expressly  laid  in  the  plaintift's  character  of 
administratrix,  he  submitted,  might  be  joined  with  promises  made  to  the  intestate, 
because,  he  contended,  the  note  given  did  not  alter  the  nature  of  the  debt,  but  only 
more  clearly  ascertained  its  existence  and  amount,  and  was,  in  effect,  only  the  common 
result  of  a  .settlement  of  accounts,  and  was  therefore  no  more  than  an  insimul  comput- 
assent,  which  all  the  cases  deter-[416]-mined  might  be  joined  with  promises  to  a 
testator,  although  the  account  stated  was  alleged  to  be  with  the  executor,  Cowdl  cO  Ux. 
Administratrix,  (fee,  v.  IFattn  (6  East,  40-5),  Thompson  &  Ux.  Executrix,  &c.,  v.  Stent  (1  Taunt. 
322), — Powley  and  Others,  Executors  of  Fowiey  v.  Neiotmi  (6  Taunt.  -153) ;  and  in  Ellis  v. 
Bowen,  Executor  (Forrest,  Exch.  Rep.  98),  the  converse  was  held. 

The  case  cited  for  this  demurrer  from  Mod.  Rep.  of  Belts  v.  Mitchell,  he  submitted, 

*  The  leading  decisions  on  that  point  are  cited  in  the  argument  in  support  of  the 
declaration,  infra,  p.  il6. 
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had  been  sutisfqiieiitly  over-riileil  hy  that  of  Kiiu/  and  Others,  Executors,  (fv.,  \.  Thorn 
(1  T.  li.  4S7),  whore  it  was  (letijiniiiied  on  special  ileinurrer,  that  the  plaiiititi's,  to 
whom  a  payee  of  a  bill  of  exchange  had  endorsed  it,  as  executors,  might  declare  as 
such  in  an  action  against  the  acceptor.  And  he  distinguished  the  present  case  from 
that  of  Hosier  v.  Loid  ArundeJl,  by  the  circumstaiu-e  of  the  executoi-s  in  that  case 
having  t:ikcn  a  bond  from  the  debtor,  which  made  it  a  new  debt  to  him  in  his  private 
character,  and  that  distinction  was  made  the  groundwork  of  Mr.  Justice  Kooke's 
opinion,  in  the  judgment  delivered  by  him.  He  said,  "  Where  executors  change  the 
nature  of  the  debt  due  to  their  testator,  after  their  testiitor's  death,  they  must  sue  for 
the  new  debt  in  their  own  name,  and  not  in  their  character  of  executors."  In  this 
case  the  note  was  given  for  the  same  debt  as  was  due  to  the  intestate,  and  it  is 
competent  to  a  party  to  go  into  the  consideration  of  a  debt,  notwithstanding  [417] 
lie  have  given  a  promissory  note,  {Trueman  v.  Hurd  (1  T.  K.  40)).  It  was  also  much 
relied  on,  that  the  note  in  question  was  not  made  payable  to  order. 

'1  hen  it  was  submitted,  that  the  plaintitl' would  not  be  liable  to  costs,  if  he  should 
fail  in  the  action  on  this  promissory  note,  on  the  general  rule  in  favor  of  executors  ; 
and,  on  the  whole,  that  there  was  no  objection,  either  in  principle  or  authority,  to 
joining  the  counts  of  the  declaration,  as  they  stood  on  this  record. 

Littlodalc,  in  reply,  observed,  that  in  none  of  the  cases  cited  in  support  of  the 
declaration,  had  there  been  a  promissoiy  note  given  by  the  debtor,  or  any  new  security, 
and  on  that  circimistance  this  demurrer  mainly  rested.  In  the  regular  course,  a 
promissory  note  would  go  to  an  administrator  along  with  the  administration,  and  not 
to  the  administrator  de  bonis  non ;  and  though  it  was  given  to  the  plaintiff,  as 
administratrix,  she  must  have  endorsed  it  in  her  own  right.  He  dissented  from  the 
proposition,  that  this  note  was  assets  in  the  hands  of  the  administratrix  ;  and  submitted, 
that  nothing  ajjpeaied  on  this  record,  from  which  it  could  be  collected  that  it  was  part 
of  the  etl'ects  of  the  deceased,  or  it  might  have  been  the  only  effects  of  the  intestate, 
and  the  wife,  as  administratrix,  might  have  retained  the  note  in  satisfaction  of  a  debt 
due  to  hci',  which  she  would  have  had  a  right  to  do.  In  all  the  cases  cited,  [418j  on 
the  other  hand,  it  appeared  on  the  face  of  the  pleadings,  that  the  money,  when 
recovered,  would  have  been  assets ;  and  in  the  case  of  King  v.  Thorn,  which  was  so 
much  relied  on,  the  joinder  of  the  counts  was  not  made  the  question  on  the  demurrer  : 
the  only  point  was,  whether  the  action  could  be  supported.  The  authorities  of  Jletl 
V.  Mitchell,  and  Hosier  v.  Lwd  Arunddl,  proceeded  on  the  principle  of  the  delit  having 
been  changed  in  its  nature  by  a  new  security,  and  that  from  having  been  due  to  the 
executor  in  his  representative  character,  it  had  become  due  to  him  personally  :  and 
for  these  reasons,  he  submitted,  that  the  declaration  could  not  be  supported. 

(iKAiiAJl,  Baron  [having  fully  stated  the  pleadings,  and  the  objections  raised  by 
the  demurrer].  It  has  been  contended,  that  these  several  counts  are  inconsistent,  and 
that  not  being  open  to  the  same  plea,  or  the  same  judgment,  they  cannot  therefore 
form  one  entire  record.  Up  to  a  certain  period,  the  case  from  Modern  Keports,  cited 
in  support  of  this  demurrer,  might  have  served  as  an  authority  that  such  counts  as 
these  could  not  be  joined,  as  being  founded  on  distinct  claims,  the  one  in  a  per.sonal, 
the  other  in  a  representative  character.  Bnt  the  later  cases,  and  particuhirly  that  of 
Cowdl  V.  Watts,  founded  on  the  old  cases  in  licvinz,  have  brought  the  question  more 
fully  before  the  Couits,  and  from  the  opinions  of  the  several  judges  who  have  given 
their  reasons  at  some  length,  it  is  to  be  collected,  that  a  rule  is  now  com])lctely 
cstalilished,  [419]  that  wherever  the  money  when  recovered  shall  be  assets,  counts  in 
each  charactei'  may  be  joined,  and  that  is  a  fail-  and  souiiil  criterion,  and  one  wliicli  is 
siitlicicnt  to  prevent  all  ambiguity  and  doubt :  it  ought  therefore  to  be  adopted  as  a 
nevei-failiiig  rule. 

Then  we  shoulil  lool^  tu  this  rc(M)rd  with  a  xicnv  to  set;  wliclhrr  the  ni(ini'\'  wliii'h 
is  sought  to  be  recovered  would  lie  assets  in  the  hands  of  the  administratrix,  and  in 
my  opinion  I  think  the  judgment  for  the  plaintill'  would  be  conclusive,  if  produced,  to 
shew  that  assets  hiul  come  to  her  hands,  and  might,  lie  used  for  that  purpose. 

We  were  certiiinly  pnzzlcd  with  the  argnment,  that  a  promis.sory  note,  being 
purely  personal,  would  go  to  the  i-epresentative  of  tiie  executor  or  administrator,  and 
not  to  the  administrator  dc  bonis  non,  but  I  think  that  it  would  be  fair  evidence  to 
use  in  the  ecclesiastical  court  in  obtaining  administration  de  bonis  non,  which  would 
withdraw  it  from  the  personal  representatives  of  the  administratrix. 

Ihe  two  cases  which  have  been  pressed  on  us  in  behalf  of  the  ilemuirer,  cerUiinly 
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raised  great  doubt  in  my  mind  ;  but  un  consideration  I  eainiot  but  think  that  Mr. 
Justice  Chambre,  in  the  ca.se  of  Huder  v.  Lord  AruiulcU,  carried  his  opinion  too  far  in 
putting  a  promissory  note  on  the  same  footing,  in  a  question  of  this  nature,  as  a  bond. 
In  that  case  where  a  bond  was  given  to  the  e.xecutor  [420]  in  his  own  name,  I  think 
the  judgment  right,  because  such  a  specialty  would  have  the  efi'ect  of  annihilating  the 
previous  debt,  creating  a  new  and  personal  obligation  of  a  higher  nature :  and  there- 
fore I  am  obliged  to  say  with  deference,  that  I  cainiot  hold  the  opinion  of  Mr.  Justice 
Chambre  to  be  right,  in  putting  a  promissory  note  on  the  same  footing  as  a  bond. 

Then  this  case  is  much  strengthened  by  the  circumstance  of  the  note  given  being 
payable  to  the  administratrix,  expressly  as  administratrix,  and  therefore  it  could  not 
have  been  negociated.  It  is  still  further  an  answer  to  the  proposition  said  to  have 
been  stated  l)y  Mr.  Justice  Chambre,  that  a  promissory  note  having  been  given  would 
not  preclude  the  defendant  from  going  into  the  consideration,  whereas  it  is  not  so  in 
the  case  of  a  bond.  The  former  does  not  change  the  nature  of  the  debt,  and  is  in 
fact  \ery  little  stronger  than,  or  ditTerent  in  eti'ect  from  an  account  stated,  and  may 
therefore  be  declared  on  as  if  it  were  a  common  count  of  insimul  computasseut.  The 
defendant's  arguments,  therefore,  do  not  impugn  the  later  decisions,  which  have  held, 
that  that  count,  in  the  person  of  an  executor,  may  be  joined  with  others  on  promises 
to  a  testator.  There  is  as  much  of  new  contract  in  the  one  case  as  the  other :  the 
only  difference  is,  that  the  promissory  note  puts  the  acknowledgment  in  writing.  The 
main  dithculty  in  this  case  is  the  position  laid  down  by  Mr.  Justice  Chambre,  in  the 
case  of  Ilusier  v.  Lord  Anindell,  and  having  got  over  [421]  that,  I  think  there  should 
be  judgment  for  the  plaintiff. 

AYooD,  Baron.  The  objection  to  this  declaration  is,  that  it  contains  several  counts 
which  are  distinct,  and  cannot  be  joined,  some  being  framed  on  demands  in  the 
plaintiff's  representative  character,  and  others  on  demands  which  should  be  asserted 
by  her  personally,  and  no  doubt  if  that  were  so,  the  declaration  would  be  bad  ;  but  I 
am  of  opinion  that  all  these  counts  are  on  demands  arising  to  her  in  her  representative 
character,  and  not  in  person. 

The  true  criterion  of  that  is  certainly  what  has  been  already  stated,  that  where 
the  money,  if  recovered,  would  be  assets,  the  cau-ses  of  action  may  be  joined,  and  in 
this  case  I  take  it  that  the  money,  when  recovered,  may  be  clearly  so  considered. 

There  have  been  two  cases  cited  against  that  opinion.  The  first,  from  Modern 
Keports  (k),  is  certainly  in  point  to  that  effect ;  but  I  consider  that  case  to  have  been 
since  pi'operly  over-ruled  by  subsequent  decisions,  and  on  very  good  grounds.  The 
next  case  {Hosier  v.  Lord  ArumdeU)  I  think  is  entirely  distinct  from  the  present, 
because  thei'e  a  bond  had  been  given,  the  effect  of  which  is  to  extinguish  simple- 
contract  debts.  [422]  But  this  is  a  very  difi'erent  thing ;  and  if  the  plaintiff  had  not 
declared  on  the  promissory  note,  they  might  have  given  it  in  evidence  on  the  count 
of  insimul  computassent,  in  support  and  proof  of  that  count.  That  is  a  strong  criterion 
by  which  it  may  be  determined  that  the  monej'  recovered  would  be  assets,  for  there 
can  be  no  doubt  that  money  recovered  by  an  administrator,  on  an  insimul  computassent, 
would  be  assets.  The  main  and  only  difference  is,  that  the  note  bears  interest,  but 
then  it  is  given  for  value  received  from  the  intestate,  and  it  is  given  to  the  adminis- 
tratrix as  administratrix,  and  that  is  not  merely,  as  has  been  argued,  a  description  of 
the  person,  it  is  a  description  of  character,  and  of  the  character  in  which  the  debt  is 
to  be  paid  to  her.  Thus  it  appears  on  the  record,  as  it  must  in  evidence,  that  the 
cause  of  action  accrued  in  the  life-time  of  the  intestate,  and  the  subsequent  trans- 
action does  not  change  the  original  right. 

Then  it  has  been  said,  that  this  note  would  go  to  the  representative  of  the 
administratrix,  and  not  to  the  administrator  de  bonis  non.  I  differ  entirely  in  opinion 
from  that  proposition,  and  think  that  in  some  way  or  other  he  might  recover  on  this 
very  security.  A  bond  certainly  is  a  very  different  matter,  but  this  sort  of  acknow- 
ledgement is  not  in  point  of  law  a  security  of  a  higher  or  different  nature  than  the 
original  debt,  and  therefore  I  think  the  plaintiff  is  entitled  to  judgment. 

[423]  CtAKKOW,  Baron,  concurred.  This  question  has  certainly  in  effect  been 
already  decided  by  very  many  of  the  judges.  The  main  question  is  undoubtedly 
whether  the  money  sought,  when  recovered,  would  enure  to  a  different  fund  than 
that  in  right  of  which  the  plaintiff  sues,  and  I  think  it  clearly  would  not,  and  that 

(^•)  Bdts  V.  ilitcliell. 
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the  pliiiiitin'  could  only  recover  on  these  promissory  notes  in  his  represontiitive 
character— that  it  would  be  part  of  the  intestate's  estate,  and  would  be  liable  to  his 
debts,— and  that  the  plaintiff'  might  be  charged  with  it  in  answer  to  a  plea  of  plene 
administravit.  The  case  of  Kiuf/  v.  Thoin  has  ovei'-ruled  that  of  Befls  v.  Mifdicll,  anfl 
it  is  altogethei'  on  this  point  cjuite  decisive  with  me.     (His  Lordship  stated  the  case.) 

It  wa.s  urged  in  argument,  that  a  plea  of  set-ott",  foi'  money  due  from  the  intestate 
to  the  defendant,  could  not  be  pleaded  to  these  counts  on  the  promissory  notes  given 
to  the  plaintiff.  I  think  otherwise,  however,  and  that  such  a  plea,  founded  on  a  debt 
due  from  the  plaintiff,  could  not  be  pleaded  to  those  counts. 

In  the  case  of  Hosier  v.  Lmd  Anmdell,  Mr.  Justice  Chambre  was  not  called  on  to 
go  so  far  as  he  is  represented  to  have  gone,  and  I  cannot,  therefore,  consider  any 
thing  said  by  him  on  that  occasion  as  deciding  at  once  the  case  now  before  us.  That 
was  a  question  arising  on  a  bond  given  to  the  executor,  and  was  therefore  totally 
[424]  different  from  the  present,  where  no  new  character  was  given  to  the  original 
debt  as  due  to  the  intestate,  by  what  has  been  done,  as  was  the  ease  where  the 
executor  had  taken  the  debtor's  bond. 

Per  Curiam.     Judgment  for  the  Plaintiff. 

It  was  then  asked  of  the  Court,  as  matter  of  indulgence,  and  in  consideration  of 
the  novelty  and  difficulty  of  the  point  raised  by  the  demurrer,  that  the  defendant 
might  be  at  liberty  to  withdraw  and  plead. 

But  the  Court  refused  to  permit  it,  giving  as  a  reason  that  it  was  a  rule  not 
to  grant  such  an  indulgence,  where  the  deninner  has  been  argued,  and  judgment 
given. 


[425]    In  the  Exchequer  Chamber.    Coram  Richards,  Ld.  Ch.  B.\ron. 

The  Attorney  General,  on  the  Relation  of  John  Phillips,  Informant,  v. 
Freeman  and  Another.  Thursday  .5th  February  1818. — Construction  of 
devise  with  reference  to  an  act  of  ])arliament. — Money  bequeathed  to  trustees, 
to  lay  out  the  same,  and  pay  the  interest  and  dividends  to  the  poor  inhabibmts 
of  a  parish  for  ever,  by  half-yeaily  payments— claimed  under  a  local  act  of 
parliament,  enacting  that  all  gifts,  donations,  benefactions,  and  sums  of  money, 
which  should  thereafter  become  payable  to  the  use  of  the  poor  of  the  parish,  not 
being  directed  or  liable  to  be  applied  for  the  support  of  any  piivato  or  particular 
poor  or  charity,  or  by  the  respective  donors,  or  otherwise  particularly  appropriated, 
and  not  being  saci'amental  money,  should  bo  paid  into  the  hands  of  the  treasurer 
of  the  guardians  of  the  jwor,  therel)y  appointed  in  aid  of  the  rate,  with  power  to 
appropriate  it  to  indigent  persons,  who  had  not  become  chargeable — held  on  a 
claim  l)y  such  guai'dians  of  the  poor  to  1)0  within  the  exception  of  the  private  act, 
as  being  a  gift  particularly  appio[)riated  by  the  testatrix. 

The  guardians  of  the  poor  of  St.  Luke's  under  a  local  act  of  parliament'',  had 
claimed  on  an  advertisement  on  a  decree  in  this  cause,  for  Icg.itees  under  the  will  of 
a  testatrix,  who  had  be<|neathed  (after  certain  legacies)  all  the  rest  of  her  money,  and 
securities  for  money,  to  the  do-[426]-fcudants,  "In  trust,  to  lay  out  the  .same,  and 
pay  interests  and  dividends  to  tiie  poor  inhabitants  of  the  parish  of  St.  Luke  for  ever, 
b}^  half-yearly  payments  ;  and  on  the  decease  of  either  of  them,  (the  defendants,  the 
appointed  trustees,)  tiien  that  the  survivor  ap])oint  other  tinstees  in  the  parish,  and 

*  Enacting,  that  "all  gifts,  donations,  benefactions,  antl  sums  of  money  whatso- 
ever, now  |)ayal)le,  or  which  shall  hereafter  become  payable  for  and  to  the  use  of  the 
poor  of  the  said  parisii,  not  being  directed  or  liable  to  be  applied  for  the  support  of 
any  private  or  particular  poor  or  ch.aiity,  or  by  tlic  respective  donors,  or  otherwise 
particularly  appropriated,  and  not  being  sacramental  money,  shall,  from  time  to  time, 
be  paid  into  the  hands  of  their  treasurer  for  the  time  being,  for  the  use  of  the  poor  of 
the  said  parish,  to  be  applied  in  aid  of  the  rate  for  the  relief  of  the  poor  thereof,  uidess 
the  said  guardians  shall  think  pioper  to  approj)riato  and  apply  the  same,  or  some  ])art 
thereof,  to  and  in  relieving  or  assisting  any  indigent,  jjooi-,  aged,  or  industrious  person.s, 
who  have  not  become  chaigeablo  to  the  said  parish." 
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so  from  time  to  time,  as  often  as  the  trustees  to  be  appointed  as  aforesaid  shall,  Iw  j 

death  or  resignation,  be  reduced  to  two."  i 

That  claim  having  been  disallowed  by  the  Deputy  Remembrancer,  the  claimant 
excepted  to  his  report,  and  the  exception  was  now  supported  by 

Dauncey  and  Shadwell,  who  contended  that  the  act  of  parliament  had  vested  this 
bequest  in  the  guardians  which  it  had  appointed — and  that  it  did  not  come  within 
the  excepted  cases  in  the  act,  which  had  reference  entirely  to  the  beneficial  enjoyment 
of  the  sum  bequeathed,  and  not  to  the  persons  to  whom  it  was  nominally  to  be  paid. 
And  they  submitted,  that  if  the  advantage  of  the  charity  were  a  matter  of  considera-  j 

tion  on  such  a  question,  a  corporate  body  appointed  by  law  was  a  much  safer  custodj'  ' 

in  all  respects  than  individuals,  who  would  be  more  likely  to  misapply  the  funds.  , 

The  Lord  Chief  B.\ron  [without  hearing  the  counsel  for  the  defendants],  I  am, 
in  fact,  called  on  to  set  aside  this  will,  atid  to  give  the  property  [427]  of  the  testatrix  : 

to  the  guardians  of  the  poor  of  this  parish,  notwithstanding  she  has  herself  made  a  ] 

selection  of  the  persons  to  whom  she  has  chosen  to  entrust  the  distribution  of  it  in  j 

charity.     This  is  cleaily  an  appropriation  by  the  testatri.x  within  the  exception  of  the  i 

statute.  The  guardians  must  not  have  a  power  to  select  the  objects  of  the  test^atrix's 
charity,  in  exclusion  of  the  trustees  of  her  own  appointment,  to  whom  she  had 
expressly  confided  that  duty. 

Report  confirmed. 

[428]  The  King  ?■.  Lambton  and  Others.  On  an  Extent.  Demurrer. 
Friday,  6th  February  1818. — A  parcel  made  up  by  a  banking-house,  sealed, 
and  addressed  to  another  banking-house,  containing  cash-notes  and  cheques  of 
the  latter,  and  bills  of  exchange,  specially  endorsed  by  the  former,  to  m;ike  up  a 
balance  due  from  them  on  their  general  account,  and  deposited  ou  the  3d  July, 
after  the  bank  was  shut,  with  a  woman-servant  left  in  the  care  of  the  banking- 
house,  to  be  given  to  the  postman  in  the  morning  of  the  4th,  who  was  in  the 
habit  of  calling  for  such  parcels  before  banking  hours — held  to  be  seizable  under 
an  extent  in  aid,  tested  •2d  July,  returnable  6th  November,  on  special  demurrer 
to  a  plea,  stating  those  facts,  and  tendering  issue  on  the  property  ;  and  that 
although  the  inquisition,  finding  the  debt  due  to  the  debtor  of  the  crown  debtor 
was  not  taken  till  the  4th  of  November  following. — Because  such  circumstances 
do  not  amount  to  a  delivery  of  the  parcel  to  the  persons  to  whom  it  was  addressed, 
or  their  agent,  and  therefore  confers  no  right  of  property.  Aliter  if  delivered  to 
the  postman. — A  writ  of  extent  binds  from  the  teste  ;  and  such  property  as  bills 
of  exchange  is  bound,  while  in  the  custody  of  the  debtor. — A  special  endorsement 
does  not  transfer  property  in  bills  of  exchange  till  delivery. — The  contents  of 
such  a  parcel,  while  remaining  in  the  banking-house,  under  such  circumstances, 
remain  there  at  the  risk  of  the  bankers  who  made  it  up,  and  is  still  subject  to 
their  eontroul. — It  is  sufficient,  in  such  a  case,  if  the  defendant  traverse  the 
property  in  the  debtor  to  the  crown's  debtor,  "  at  the  time  of  the  seizure,  or  of 
taking  the  inquisition  :"  and  it  is  not  necessary  to  say,  "  at  the  time  of  the  i.ssuing 
of  the  extent." 

By  writ  of  extent,  tested  2d  July  1816,  and  returnable  on  the  6th  November 
following,  reciting,  that  by  an  inquisition  taken  on  the  former  day,  on  a  writ  of  extent 
against  Bruce  ife  Co.  it  was  found  that  John  Cooke,  of  Sunderland,  in  the  county  of 
Durham,  banker,  on  the  day  of  taking  the  said  inquisition,  was  justly  and  truly 
indebted  to  Bruce  and  Co.  And  by  an  inquisition,  taken  4th  November  1816,  on  the 
usual  commission,  to  find  debts  due  to  Cooke,  it  was  found — "  That  on  the  3d  day 
of  July  last,  Lambton  and  Co.  sent  over  to  Cooke,  in  a  parcel,  by  a  messenger,  17731. 
in  cash-notes  of  Cooke  and  Co.  with  a  [429]  small  charge  of  is.  6d.  for  noting  a  bill 
for  them,  which  was  delivered  to  the  said  John  Cooke,  on  the  same  day,  about  one  or 
two  o'clock.  That  the  above  parcel,  with  two  cheques,  amounted  to  20391.  18s.  That 
when  the  above  parcel  was  received  by  the  said  John  Cooke,  he  (Cooke)  held  cash- 
notes  of  Lambton  and  Co.  to  the  amount  of  9311.  and  two  cheques  drawn  by  Robert 
Reay  upon  Lambton  and  Co.  for  1651.  12s.  3d.  making  together  10961.  12s.  3d.  and 
then  had  no  other  claim  upon  them.  That  after  deducting  the  sum  of  10961.  12s.  3d. 
the  amount  of  Lambton  and  Co  's  cash  notes  and  Reay's  cheques  in  the  hands  of  the 
said  John  Cooke,  there  was  a  balance  of  9431.  5s.  9d.  due  from  the  said  John  Cooke 
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to  Lambtoii  and  Co.  if  the  ehcque.s  upon,  and  the  ca.sh  notes  of  the  said  Jolni  Cooke 
sent  by  Lanihton  and  Co.  eould  Ije  considered  as  a  payment  of  the  cash  notes  of 
Lambton  and  Co.  then  in  the  hands  of  the  said  John  Cooke.  That  the  said  John 
Cooke,  on  the  same  day,  and  in  return  for  the  clieqnes  and  parcels  of  cash  notes 
received  from  Lamliton  and  Co.  made  up  a  parcel  for  Lambton  and  Co.  of  the  above 
cash  notes  of  Lambton  and  Co.  and  which  were  particularly  specified  and  described 
in  the  schedule  thereto  annexed,  marked  11  and  lieay's  two  cheques,  amounting 
together  to  1I)9G1.  12s.  3d.  and  of  si.\-  bills  of  exchange  upon  London,  to  the  amount 
of  9461.  7s.  which  said  cheques  and  bills  were  also  particularly  specified  and  described 
in  the  schedule  thereto  annexed  marked  C.  which  was  31.  Ls.  3d.  more  than  the 
amount  previously  remitted  by  Lambtoii  [430]  and  (Jo.  the  .said  John  Cooke  having 
no  ready  drawn  l)ills  to  come  nearer  the  Ijalance.  That  all  the  above  bills  were 
specially  endorsed  by  the  said  John  Cooke  to  Lambton  and  Co.  as  follows: — "Pay 
Messrs.  Lambton  and  Co.  or  order,  by  procuration  of  Cooke  and  Co.  H.  Tanner." 
That  the  .said  parcel,  with  the  above  contents  made  up  by  the  said  John  Cooke,  was 
sealed  up  and  directed  to  Lambton  and  Co.  Newcastle,  by  H.  Tanner  and  B.  Armstrong, 
clerks  of  the  said  John  Cooke.  That  on  the  same  day  an  account  of  the  transaction 
before  mentioned  was  stated  and  closed  in  the  books  of  the  said  John  Cooke,  with 
the  balance  of  31.  Is.  3d.  to  the  debit  of  Lambton  and  Co.  to  be  settled  for  next 
exchange-day.  That  the  parcel  was  taken  out  of  the  bank-oflice  by  the  said  Armstrong, 
in  the  afternoon  of  the  3d  July,  and  delivered  to  Alice  Oviiigton,  the  servant  of  the 
said  John  Cooke,  in  the  house  wliero  the  said  bank-oflice  was  kept.  That  the  clerks 
.soon  afterwards  locked  up  the  bank-oflice,  and  went  to  their  respective  homes.  That 
the  parcel  was  left  with  the  said  Alice  Oviiigton,  as  usual,  to  be  delivered  to  the 
postman  when  he  called,  which  was  usually  near  seven  o'clock  in  the  morning.  That 
a  little  before  seven  o'clock  in  the  morning,  of  the  -ith  day  of  July,  there  was  a  rap 
or  ring  at  the  house  door  of  the  said  John  Cooke,  and  the  .said  Alice  Ovington  believing 
it  to  be  the  postman  calling,  as  usual,  for  the  parcel,  took  it  in  her  hand,  and  upon 
opening  the  door  it  was  seized  and  taken  fi-om  her  liy  the  sherifl'.  That  the  above 
was  the  usual  mode  of  making  the  exchange  bu-[431]-t\vecn  the  two  banks.  That  at 
the  time  when  the  balance  was  struck  bj'  the  .said  John  Cooke,  and  the  amount  closed 
as  between  th(;iii  and  Lambton  and  Co.  and  also  at  the  time  of  making  the  special 
indorsement  on  the  Jjondon  bills  before  specified,  and  delivering  the  parcel  to  Alice 
Ovington  for  the  postman,  for  Lambtoii  and  Co.  the  .said  John  Cooke  was  entirely 
ignorant  of  an  extent  having  been  issued  against  him,  and  that  the  several  acts  above- 
mentioned  were  done  by  him  without  contemplation  of  bankruptcy,  or  of  stopping 
payment,  and  in  the  usual  course  of  his  biisiness. 

To  that  inquisition  the  defendants  Lambton  and  Co.  pleaded,  "  that  the  said  John 
Cooke,  long  before,  and  at  tlie  time  of  the  teste,  and  issuing  the  said  writ  of  extent 
against  the  said  John  Cooke,  and  long  before,  and  at  the  time  of  the  seizing  of  the  said 
cash-notes,  chec|ues,  and  bills  of  exchange,  mentioned  in  the  said  in<iuisition  taken 
before  the  said  sherifl'  of  Durham,  upon  the  said  writ  of  extent,  was  a  banker  at 
.Sunderland,  in  the  county  of  Durham,  to  wit,  at  Westminster,  iVc.  carrying  on  liusiness 
under  the  stile  and  lirm  of  Cooke  and  Co.  ;  and  that  the  s.iid  defendant,  Lambton 
and  Co.  long  tiefore,  and  at  the  said  several  times  last  afores.aid,  and  long  afterwards, 
were  bankers  at  Newcastlc-ii])oii-Tyne,  to  wit,  at,  ifec.  ;  and  that  the  said  Joliii  Cooke, 
and  the  said  Lambton  and  Co.  being  such  respective  bankers  as  aforesaid,  they,  the 
said  John  Cooke,  and  the  said  Lambton  and  Co.  before  and  up  to  [432]  the  times 
of  the  teste,  and  i.ssuiiig  of  the  .said -writ  of  extent,  and  of  the  said  .seizures  by  the 
said  sheriff  of  the  county  of  Durham,  were  in  the  habit  of  exchanging  their  cash-notes 
and  che(|ues  l)clonging  to  each  other,  on  Wednesday  in  each  week,  except  that  they 
ilid  occasionally,  when  they  received  cheques  of  each  other's  cnstomcrs,  which  they 
deemed  in  any  degree  duliious,  .send  them  over  to  each  other  more  frec|ncnlly,  and 
when  they  did  so,  they  were  accounted  for  in  making  and  settling  the  exchange  on 
the  usual  exch.uige-day,  and  that  the  ditl'erencc  in  amount  between  the  notes  ami 
chccpies  of  each  house  of  the  said  resjiectivi;  bankers,  was  settled  by  bills  on  London, 
to  wit,  at  Weslniiiisler,  in  the  county  of  Middlesex  aforesaid.'' 

And  the  defendants  further  alleged,  "  that  the  said  exchange  of  the  said  CJish-notcs, 
cheques,  and  bills  of  exch.inge,  so  made  between  the  said  John  Cooke  and  the  said 
defendants,  as  such  bankers  as  aforesaid,  were  made  through  the  medium  of  a  postman 
or  messenger,  who  resided  at  Sunderland,  and  loft  that  place  for  Newcastle  <luily, 
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about  seven  o'clofk  in  the  moi'iiiiig,  and  returned  alwut  one  o'clock  at  noon.  And  the 
defendants  further  alleged,  that  on  the  1st  or  Sd  day  of  -Tuly,  in  the  year  of  our  Lord 
181 G,  they  sent  over  to  the  said  John  Cooke  two  cheques,  amounting  to  2661.  15s.  6d. 
drawn  upon  the  said  John  Cooke  by  the  customers  of  the  said  John  Cooke,  and  for 
which  cheques  the  said  defendants  had  given  value,  and  were  to  receive  it  back  again 
on  the  day  of  [433]  exchange,  either  in  cash,  notes,  or  bills  upon  London."  And  the 
defendants  further  alleged,  (stating  the  above  facts,  as  found  by  the  inquisition,)  "  that 
by  reason  and  means  of  the  premises,  the  property  in  the  said  cash-notes,  cheques,  and 
bills  of  exchange,  together  amounting  to  20421.  19s.  3d.  became,  and  were,  and 
continued  the  pioperty  of  the  said  defendants.  Without  this,  that  the  said  Cooke, 
at  the  time  of  the  seizure  of  the  said,  &c.  or  at  the  time  of  the  taking  of  the  said 
inquisition  to  the  said  writ  of  extent  against  the  said  Cooke,  had  any  property  in,  or 
right  to  the  said  cash-notes,  cheques,  and  bills  of  exchange.  Parati  veriheare.  Whei'e- 
fore  the}'  prayed  judgment,  and  an  amoveas  manus." 

To  that  plea  the  Attorney  (xeneral  had  demurred,  and  the  defendants  joined  in 
demurrei'. 

Nolan,  in  support  of  the  demurrer,  submitted,  that  the  two  questions  raised  by 
these  pleadings  were,  first,  whether  the  facts  which  the  defendant  had  put  on  the  record, 
shewed  such  a  suthcient  title  in  himself  as  traversed  that  of  the  crown,  whose  right 
(he  insisted)  might  be  established  merely  by  the  weakness  of  a  defendant's  title.  And 
he  contended  that  the  debts  of  the  crown's  debtor  were  bound  from  the  teste  of  the 
extent,  and  that  all  his  property,  not  absolutely  and  completely  divested  at  that  time, 
remained  liable  to  seizure.  He  cited  The  King  v.  Cotton  (Parker,  112),  [434]  Striiig- 
fclhmh  case  (Dy.  G09),  and  Reg.  v.  Arnold  (Vin.  Abr.  tit.  Creditor  and  Banker,  Z.), 
The  King  v.  IVynn  and  Parry  (Bunb.  39),  and  The  King  v.  Wells  and  AUnvtt  (16  East, 
278).  Li  some  of  those  cases  the  crown  was  held  entitled  to  property  seized,  after 
a  distress  levied,  where  the  goods  had  not  been  actually  sold,  and  in  others,  the  last 
particularly,  goods  taken  by  the  sheriff'  under  a  fieri  facias,  were  held  bound,  where 
there  had  not  been  a  sale,  although  the  writ  of  extent  bore  teste,  after  the  delivery 
of  the  writ  of  fieri  facias  to  the  sheriff. 

The  second  question  he  submitted  was,  whether  the  intention  on  the  part  of 
Cooke,  to  appropriate  the  contents  of  the  parcel,  and  what  had  been  done  by  them 
in  furtherance  of  it,  and  the  indorsement  of  the  bills  of  exchange  had  given  Lambton 
and  Co.  such  a  right,  as  enabled  them  to  set  up  the  present  claim  against  this  extent : 
which  he  contended  it  did  not,  for  want  of  an  actual  delivery  to  the  defendants, 
without  which  the  endorsement  of  the  bills  of  exchange  did  not  pass  the  property  or 
interest  in  them  ;  and  he  insisted  that  nothing  had  been  done  by  Cooke,  which  could 
be  considered  as  even  tantamount  to  a  delivery  to  Lambton  and  Co.  The  parcel  was 
never,  at  any  time,  out  of  Cooke's  custody  or  controul,  and  if  the  contents  of  the 
parcel  had  been  stolen  or  destroyed,  it  would  have  been  Cooke's  [435]  loss ;  and  the 
female  servant,  in  whose  possession  it  was  found,  could  not,  in  any  sense,  be  considered 
as  the  agent  of  Lambton  and  Co.  as  the  postman,  if  it  had  been  delivered  to  him, 
might,  perhaps,  have  been. 

[To  a  question  by  the  Court,  on  the  right  of  the  crown  to  sue  the  acceptors  of  the 
bills  of  exchange,  it  was  answered,  that  for  the  present  argument  it  was  only  necessary 
that  they  should  have  been  seized  (as  they  had  been)  as  so  much  paper  merely,  and 
therefore  that  question  did  not  now  ari.se  :  the  crown  acquired  the  same  sort  of  property 
in  the  bills  as  Cooke  had  had,  and  he  had  such  a  property  in  the  parcel,  and  its  con- 
tents, as  would  have  supported  trover,  if  they  had  been  lost.] 

It  was  also  ol)jected,  that  the  plea  had  not  eft'ectually  traversed  the  title  of  the 
crown,  and  that  the  inducement  to  the  traverse  was  wholly  insuthcient,  for  that  instead 
of  den^'ing  that  Cooke  and  Co.  had  any  propei'ty  in  the  cash-notes,  &c.  at  the  time 
of  the  seizure,  or  at  the  time  of  taking  the  in(iuisition  to  the  writ  of  extent  against 
Cooke  only,  it  should  have  carried  the  denial  to  the  time  of  issuing  the  (original) 
writ  of  extent*;  for  taking  it  as  it  stands,  the  inducement  is,  that  Cooke  and  Co. 
had  endorsed  the  bills,  &c.  on  the  3d  of  July,  whereby  the  defendants  acquired  a 
[436]  property  therein  ;  and  the  traverse  is,  that  therefore,  on  the  2d,  Cooke  and  Co. 
had  then  no  property  therein. 

*  Quere,  if  not  matter  of  law,  and  therefore  not  necessary  for  the  defendant  to 
traverse  it.     Sir  Edward  Dimock's  case,  Lane,  64. 
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Ho  submitted,  that  the  dcKts  due  to  the  efown  dehtor,  oi-  to  his  debtor,  at  the 
time  of  the  extent,  and  all  propcitv  of  which  either  of  them  shall  have  become  possessed 
or  entitled  to  subsequently,  are  bound  by  the  teste  of  the  original  writ,  and  not  merely 
from  the  taking  of  the  inquisition  against  the  debtor  of  the  crown's  debtor,  and  that 
that  point  was'fuUy  settled  by  the  decision  in  the  case  of  The  Queen  v.  Ariwld{f). 

]-ittledale,  in  support  of  the  plea,  on  the  objection  taken  to  the  terms  of  the 
traverse,  observed,  that  the  defendants  could  only  traverse  such  matters  as  were 
relevant  and  consistent  with  their  defence — that  they  had  done  so — and  that  their 
traverse  was  material  and  issuable.  They  had  certainly  admitted  Cooke  and  Co.  to 
be  possessed,  at  the  time  of  the  issuing  of  the  extent,  or  otherwise  they  must  have 
failed  in  proving  their  issue  :  but  they  have  traversed  the  title  of  the  crown,  or  found 
by  the  inquisition,  of  the  4th  of  November,  against  Cooke  and  Co.  And  he  urged, 
that  in  extents  in  aid,  debts  in  the  second  degree  are  not  bound  by  the  teste,  but 
from  the  day  of  taking  the  inquisition  against  such  debtor,  as  was  held  in  the  case 
of  The  Kincf  V  G-reen  (Bunb.  20.5,  and  West,  329,  S.  C.) ;  and  the  reason  is,  because 
the  party  has  no  notice  [437]  of  the  process,  and  is  necessarily  ignorant  of  the  time  when 
it  bears  teste  :  and  had  such  writs  relation,  in  all  cases,  to  the  day  when  they  were 
tested,  it  must  destroy  all  confidence  in  the  general  course  of  dealing  between  one 
.subject  and  another.  The  principle  of  the  cases  which  had  been  cited  he  admitted, 
but  the  distinction,  he  insisted  was,  that  although  the  teste  of  the  writ  bound  the 
property,  yet  where  the  property  has  been  altered  between  the  teste  of  the  writ,  and 
the  taking  of  the  inquisition,  the  writ  does  not  reach  the  goods ;  but  neither  a  fieri 
facias,  nor  a  distress  without  sale,  alters  the  property  in  goods.  In  a  subject,  who 
has  knowledge  of  an  extent  issued,  transferring  the  property  in  his  goods,  is  a  fraud, 
Ijut  where  there  can  be  no  knowledge  there  can  be  no  fraud.  A  debt  having  been 
foinid  by  inquisition,  although  it  becomes  thereliy  a  debt  of  record,  is  not  notice. 

It  was  then  urgerl,  that  the  nature  of  some  of  the  pi'opcrty  which  had  been  seized 
under  this  extent  (the  bills  of  exchange)  was  such  that  it  could  not  be  considered  as 
bound  ;  for  as  to  the  argument  of  a  [)roperty  in  the  paper,  that  could  hardly  be 
seriously  put.  The  cheques  too  had  been  discharged,  and  were  no  longer  of  any 
value. 

The  bills  were  choses  in  action,  and  were  specially  endorsed  to  Lambton  and  Co. 
and  if  seized  would  not  be  available  against  the  acceptors,  in  the  hands  of  the  crown, 
but  Lamliton  and  Co.  had  acquired  by  the  endorsement  Cooke's  right  to  dc-[438]-mand 
])aymcnt  from  the  acceptors.  If  a  bona  fide  endorsement  between  the  teste  of  the 
writ  and  the  seizui'c  should  not  be  held  to  be  good,  it  would  put  an  end  to  the  free 
ncgociability  of  bills  of  exchange.  'Jo  put  an  instance  of  the  pi'obal)le  inconvenienco 
of  such  .-i  stale  of  things,  it  was  supposed  that  these  bills  had  already  passed  through 
many  hands.  As  well  (it  was  said)  might  it  be  \n'ged  that  the  money  paid  by  Cooko 
in  tlic  course  of  the  day,  foi'  the  necessaries  of  his  house,  might  be  taken  from  the 
several  tradespeople  by  whom  he  had  l)cen  supplied.  On  the  whole,  it  was  pressed, 
that  the  principle  of  the  authority  of  The  Kimj  v.  (Ireen,  was  strongly  in  the  defendant's 
favour  on  this  jjoint  In  that  case,  as  here,  the  debt  was  paid  between  the  teste  of 
the  extent  and  the  finding  of  the  inquisition. 

On  the  second  ipicstion,  whether  the  delivery  of  the  parcel  in  the  manner  found 
by  the  incjuisition  was  a  delivery  to  Lambton  and  Co.  it  was  contenfied,  that  under 
the  circumstances  of  tin's  case  it  was  :  for  they  maile  the  seivant  of  Cooke  tiie  servant 
of  Lambton  and  Co.  Cooke  had  done  ail  he  could  to  transfer  the  property,  and  that 
in  conformity  with  an  agreement  which  had  been  long  acted  on.  Tiie  bank  had  closed 
on  the  whole  transaction,  and  would  not  open  till  after  tiie  parcel  should  have  been 
gone  ;  and  Cooke  had  so  far  ]iarted  with  the  possession,  and  .all  controul  ovei'  it,  as  tii.at, 
aided  by  the  existing  engagement  between  them,  it  would  h.ivc  l)cen  a  fraud  in  Cooko 
to  have  dealt  with  it  afterwards  as  his  [439]  <iwn  pro])erty.  The  ser\ant  with  wiioni 
it  had  been  left,  was  a  mere  pa.ssive  dei)ository  till  the  postman  should  call  for  it,  and 
she  may  have  given  it  to  the  sheritT's  otliccr  by  mistake,  taking  him  for  the  postman. 
Then,  even  if  Cook-c  h  id  any  controul  over  the  parcel,  the  sherill',  who  was  .-i  stranger, 
could  have  none,  nor  had  he  any  right  to  defeat  the  inchoate  delivery  of  the  parcel 
to  the  jKistm.in,  nor  could  he  ol>lige  Cooke  to  countermand  its  original  destination. 
It  could  not  be  said,  that  if  the  servant  h;id  been  in  the  act  of  delivering  the  pjircel  to 

(/)  As  cited  in  West  on  Extents,  327. 
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the  postman,  that  the  sheriff  co'ild  h,ave  snatched  it  out  of  her  hands.  She  was  n 
trustee  for  Lambton  and  Co.  and  they  could  have  maintained  trover  for  the  parcel, 
though  Cooke  could  not.  If  it  had  been  lost,  Lambton  and  Co.  must  have  been  the 
losers,  as  much  as  if  they  had  purchased  the  contents,  and  paid  the  consideration 
money.  On  each  point  therefore,  he  submitted,  there  ought  to  be  judgment  for  the 
defendant. 

Nolan,  about  to  reply,  was  stopped  by 

ElCHARDS,  Lord  Chief  Baron.  If  the  subject-matter,  which  has  been  taken  under 
this  extent,  had  been  of  a  different  nature,  it  is  admitted  that  the  seizure  would  have 
been  right.  On  the  2d  of  July,  no  appropriation  of  the  contents  of  the  parcel  had 
been  made,  and  if  it  l)e  a  general  rule  which  must  pre\-ail,  that  the  inquisition  having 
put  the  debt  on  record,  binds  the  property  of  the  [440]  debtor,  these  papers  wer'e  as 
much  bound  liy  it  as  his  chairs  and  tables.  On  the  'id  this  parcel  was  made  up,  and 
delivered  in  the  evening  to  Cooke's  woman-servant  by  his  clerks,  who  is  to  keep  it  in 
safe  custody,  and  in  trust  for  Cooke,  till  the  ne.xt  morning,  when  she  has  orders  to 
deliver  it  to  the  postman.  When  delivered  to  him,  it  would  have  been  a  delivery 
to  Lambton  ;  but,  in  the  mean  time,  it  is  deliveied  to  no  one,  and  is  entirely  subject 
to  the  eontroul  of  Cooke,  as  much  as  if  he  had  put  it  into  his  desk.  The  crown  is 
placed  by  the  seizure  in  the  same  situation  as  Cooke.  There  can  be  no  question, 
therefore,  but  this  demurrer  is  right. 

Graham,  Baron.  There  have  been  three  questions  made  on  this  demurrer.  The 
first,  as  to  the  form  of  the  plea,  I  put  out  of  my  consideration,  for  there  is  no  doubt 
but  that  the  traverse  is  consistent  with  the  defendants  case.  The  next  question  is  one 
which,  if  we  decide  it  in  favor  of  the  demurrer,  at  once  puts  an  end  to  the  other  ;  and 
on  that  my  opinion  is  against  the  defendant,  for  the  extent  against  Bruce  is  tested 
the  2d  of  July,  and  an  inquisition  is  taken  thereon  on  the  same  day,  which  ha\ing 
been  returned,  finding  Cooke's  debt  due  to  Bruce,  at  once  assigns  it  to  the  crown,  and 
from  that  moment  it  is  seizable,  although  another  process  is  necessary  to  make  it 
available.  Then  the  extent  of  the  4th  of  November,  in  the  same  year,  attaches  on  the 
goods  found  by  the  inquisition  of  the  2d  of  July. 

[441]  I  was  certainly  much  struck  by  the  argument  founded  on  the  bills  of 
exchange,  and  the  distinction  taken  between  goods  and  chattels,  and  choses  in  action, 
and  I  would  wish,  since  it  is  not  necessary  in  the  present  case,  to  avoid  giving  any 
decisive  opinion  on  that  point,  but  I  eaiuiot  help  saying,  that  if  Cooke,  not  being 
cognisant  of  the  extent,  had,  before  actual  seizure,  endorsed  the  bills  bona  fide,  I  should 
have  great  difficulty  in  holding  that  the  indorsees  would  not  be  entitled  to  recover  on 
them,  or  that  the  acceptors  would  not  be  liound  to  pay  them.  But  with  every 
inclination  in  favour  of  the  defendants  on  that  point,  I  cannot  say  that  there  was  in 
this  case  any  delivery  of  the  parcel  to  Lambton  and  Co.  and  without  a  delivery  an 
indorsement  is  of  no  avail.  The  parcel,  when  seized  by  the  sheriff',  had  never  been 
out  of  the  custody  of  Cooke,  and  he  might  have  changed  the  contents  for  any  other 
notes,  or  if  any  exigency  had  required  that  he  should  revoke  its  destination,  he  might 
have  done  it.  The  agreement  between  the  banking-houses  was  of  a  specific  nature, 
but  it  contains  nothing  to  bind  the  parties  to  settle  their  balances  in  the  particular 
way  in  which  thev  were  accustomed  to  do  so,  by  this  ti-ansfer  of  bills  of  exchange. 
In  case  of  any  accident  happening  to  this  parcel,  Cooke  must  have  borne  the  loss,  until 
it  had  been  delivered  to  the  postman.  Had  the  woman  mistaken  the  officer  for  the 
postman,  there  might  have  been  a  shade  of  difference  in  the  case,  but  she  knew  bis 
person,  and  the  officer  seized  the  [442]  parcel  out  of  her  hands,  and  had  he  robbed 
her  of  it,  it  would  have  been  at  Cooke's  risk. 

I  am  therefore  clearly  of  opinion,  that  there  was  no  delivery  to  Lambton  and  Co. 
and  that  there  must  be  judgment  for  the  crown. 

Wood,  Baron.  It  is  necessary  to  consider,  in  this  case,  at  what  precise  time  the 
crown's  right  attached  ;  for  without  doubt,  if  the  debtor  had  this  parcel  in  his  custody 
at  the  time  of  the  seizure,  the  crown  had  a  right  to  seize  it.  The  custody  of  Cooke's 
servant  was  the  custody  of  Cooke,  and  therefore  I  think  it  was  liable  to  be  seized  under 
this  extent  in  her  hands. 

As  to  the  argument  of  the  bills  having  been  specially  endorsed,  it  is  clear  that  a 
special  indorsement  does  not  transfer  the  property  in  bills  until  the3'  are  delivered 
over  ;  and  that  must  be  averred  in  the  declaration.  The  form  of  pleading  is,  that  the 
party  endorsed,  and  then  and  there  delivered,  &c. 
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T  remcinbpr  a  case  in  the  books,  where,  on  :i  motion  in  arrest  of  jn(lj<nient,  the 
court  said  that  it  was  necessary  that  the  piaintitl' siiould  prove  a  delivery. 

Whether  it  would  have  been  a  good  delivery  in  the  hands  of  the  postman,  or  not, 
is  another  [443]  question,  but  in  this  ease  it  never  was  given  to  the  po.stman,  or  was 
out  of  the  custody  of  Cooke,  till  it  got  into  the  hands  of  the  sherift'. 

It  was  said,  that  no  one  but  Cooke  had  the  power  to  deliver  the  parcel,  but  if 
Cooke  had  that  power,  then  certainly  the  crown  had  a  right  to  seize  it.  There  is  an 
old  case  to  be  found  *',  where  a  person  had  made  o\'er  his  estate  to  another,  reserving 
to  himself  a  power  of  revocation,  and  that  estate  was  held  to  be  seizable.  Whatever 
power  of  revocation  Cooke  had  as  to  this  parcel,  belonged  on  the  seizure  to  the  crown. 

Garrow,  Baron,  of  the  same  opinion,  and  for  the  same  reasons.  This  has  been 
compared  to  a  purchase  of  the  bills  ;  but  it  is'iiothing  like  it,  for  Cooke  might  have 
altered  their  destination,  and  withdrawn  the  notes  and  bills,  and  substituted  better  or 
woise  paper,  and  in  short  have  done  what  he  pleased  with  the  parcel  up  to  the  moment, 
of  its  seizure.  If  the  postman  had  not  come  as  was  expected,  would  not  tlie  jjeriod  of 
his  controul  have  been  extended  ?  Or  if  Lanibton  and  Co.  had  refused  to  take 
the  bills  enclosed,  would  they  have  been  bound  Ijy  the  fact  of  their  having  been  put 
up  into  this  parcel  1  If  a  burglaiy  had  been  committed  in  the  banking-house,  the  loss 
would  have  been  Cooke's  and  not  Lambton's.  While  they  were  in  the  hands  of  Cooke, 
they  were  [444]  not  a  payment  to  Lambton  discharging  Cooke  to  their  amount.  There 
was  nothing  like  an  appropriation,  or  a  delivery  of  the  bills  to  Lambton  and  Co.  and 
therefore  I  am  of  opinion  that  there  must  be 

•Tudgment  for  the  crown. 

BoNiiAM  ANiJ  Otuei:s  i:  Leigh  and  Another.  Friday,  6th  February  1818. — The 
affidavit  of  an  insurance-broker,  the  agent  of  underwriters,  sued  on  a  policy,  will 
not  be  received  in  support  of  an  application  for  a  commission  to  examine  witnesses 
abroad. — The  party  himself,  or  his  attorney,  should  make  the  necessary  affidavit 
in  all  such  cases,  and  it  should  contain  very  satisfactory  statements. 

Dauncey  moved,  jjursuant  to  notice,  on  the  ])art  of  the  plaintiffs,  for  a  commission 
to  examine  certain  per-sons  residing  at  Lisbon,  whom  he  stated  to  be  necessar}'  and 
material  witnesses  for  the  plaintitls,  in  the  trial  of  an  action  at  law,  commenced  by  the 
defendants  against  them,  as  underwriters,  on  a  policy  of  insurance,  for  a  total  loss. 
The  l)ill  had  been  tiled  for  a  discovery — a  commission — and  an  injunction  ;  and  it 
cliargod,  that  the  ship  insured  was  not  sea-worthy  previous  to  the  voyage,  which  was 
denied  by  the  answer  :  but, 

Before  the  merits  were  entered  upon,  it  w;i.s  objected  l>y  Martin,  for  the  defendants, 
that  the  affidavit  filed  in  support  of  the  application  was  insufficient  in  itself,  and  wa.s 
besides  made  1)V  a  ])erson  from  whom,  for  want  of  such  connection  or  privity  with  the 
parties,  as  would  enable  him  [445]  to  make  an  affidavit  of  the  contents,  it  ought  not 
to  be  received. 

It  was,  in  fact,  made  by  one  who  <lescribed  himself  to  be  an  insurance-broker,  and 
agent  to  the  plaintitls,  and  he  swore  that  "  he  had  investigated  the  circumstances 
attending  the  loss  demanded  upon  the  said  policy,  and  that,  in  his  judgment,  the  .said 
plaintitls  had  .several  material  witnesses  to  examine,  residing  at  Lisl)on,  in  the  kingdom 
of  Portugal,  .as  deponent  had  lieen  informed  and  believed,  and  particidarly,  &c."  (naming 
certain  persons  at  Lislion).  And  he  further  swore,  that  the  jilaintitl's  would  not  be  ai)le 
to  midvc  a  good  (h^fcnce  to  the  action  wit  hout  the  testimony  of  such  witnesses,  and  that, 
the  injunction  sought  by  the  s.aid  ijlaintitls,  to  restrain  the  defendants  from  proceeding 
in  the  action,  was  not  for  delay,  but  for  the  ])ui']iose  of  trying  the  action  on  the  merit.s. 

It  w,as  submitted,  that  an  allifl.avit  in  su]iport  of  such  a  motion,  (which  .-dw.-iys  caused 
great  flelay,)  ought  to  be  made  by  the  party  himself,  or  his  solicitor*-,  and  th.-it  (lie 
statements  in  the  present  were  not  such,  or  so  satisfa('tory,  ;is  the  Court  is  in  the 

*'  Probably  Tim  Kinq  v.  The  Earl  of  Notliwihnm,  Lane's  Rep.  47. 

*■■'  Sec  the  case  of  fjirnt/oiti/  v.  The  Atlorney  Gen/ral,  (ante,  vol.  ii.  ]).  172,)  where  an 
affidavit  made  by  the  attorney  concerned  for  the  party  w;is  held  sufficient,  where  it 
statofl  that  his  belief  of  the  facts  sworn  to  was  founded  on  documentary  evidence  in 
his  possession, — but  that  otherwise  bare  information  .-ukI  belief  would  not  have  been 
sntficient. 
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lialiit  of  requiring,  on  motions  for  ;i  com-[446]-nii.ssion  to  examine  witnesses  abroad, 
which  were  by  no  means  of  course,  but  were  granted  onl}'  on  properly  authenticated 
facts,  shewnig  that  the  justice  of  the  case  could  not  be  otherwise  attained. 

Richards,  Chief  Baron.  Most  clearly  a  proper  affidavit,  made  by  the  insurance- 
broker  of  the  party,  cannot  be  sufficient  to  obtain  a  commission  ;  and  as  clearly,  such 
an  affidavit  as  this,  if  made  bv  a  proper  deponent,  would  even  then  be  insufficient.  The 
paity  himself,  or  at  least  his  attorney,  should  make  the  affidavit  in  support  of  this  sort 
of  motion,  in  all  cases. 

Per  Curiam.     Motion  refused. 

[447]     The  King,  in  Aid  of  the  Kent  Insurance  Company,  v.  Ramseottom 

AND  OTHERS,  Assignees  of  Penfold  and  others.  Saturday,  7th  February  1818. — 
Where  an  extent  had  issued  in  aid  of  a  company  of  individuals,  (not  incorporated), 
and  the  inquisition  found  that  their  debtor  "  was  indebted  to  Ij.  and  H." — (two  of 
the  company  w'ho  had  executed  the  usual  bond  to  the  Crown  as  taken  from  joint 
insurance  companies  under  the  22  Geo.  III.  eh.  48,  on  behalf  of  themselves  and 
the  company) — "  and  the  other  partner's  and  proprietors  of  a  certain  Society, 
called,"  &c. — held  sufficient  on  motion  in  arrest  of  judgment :  and  that  it  was  not 
a  fatal  objection  not  to  have  named  all  the  members  of  the  company,  in  the  finding 
of  the  debt  hy  the  inquisition. — Nor  is  a  finding,  that  two  persons  were  indebted 
to  L.  and  H.  and  the  other  partners  and  propiietors  of  the  unincorporated  company, 
at  variance  with  a  command  to  the  sheriff',  to  find  what  debts  are  due  to  L.  and 
H.  on  behalf  of  themselves,  and  a  certain  Society,  called,  &c. — A  recital  in  a  writ 
of  extent,  that  two  persons  are  indebted  to  the  Crown  by  bond,  (generally,)  is 
sufficient  to  authorize  a  command  to  the  sheriff"  to  enquire  of  debts  due  to  such  two 
persons,  on  behalf  of  themselves,  and  a  certain  Society,  called,  &c. — Where  the 
Crown  debtor  has  debts  due  to  him  jointly  with  others  who  are  not  debtors  to 
the  Crown,  and  would  therefore  not  be  entitled  to  the  Crown  process,  an  extent 
may  issue  for  such  joint  debts. — Matters  of  fact  not  appearing  on  the  record, 
cannot  be  called  in  aid,  in  opposition  to  a  motion  in  arrest  of  judgment,  on  objec- 
tions apparent  on  the  face  of  the  record. 

This  was  a  motion  in  arrest  of  judgment,  on  certain  technical  objections  taken  to 
the  pleadings.  A  verdict  had  been  found  for  the  crown  on  the  trial  of  this  proceeding, 
which  was  an  extent  in  aid  of  a  certain  association  of  private  individuals  calling  them- 
selves the  Kent  Insurance  Company. 

The  record  set  out  the  writ  of  extent  against  the  Penfolds,  which  recited  that 
Larking  and  Hougham,  Ijy  their  certain  joint  and  several  bond  *,  became  bound  to  the 
Crown  in  30001.  pay-[448]-al)le  at  a  day  past,  which  was  not  paid  ;  and  that  by  an 
inquisition,  by  virtue  of  a  prior  writ  of  extent  against  them,  commanding  the  sheriff 
"to  enquire  what  debts,  &c.  were  due  to  them  the  said  Larking  and  Hougham,  for  and 
on  behalf  of  themselves,  and  a  certain  Society,  called  '  The  Kent  Insurance  Company,' 
or  any  other  person  or  persons  to  their  or  eithei'  of  their  use,  or  in  trust  for  them  or 
either  of  them,  then  had  in  "  &c.  it  was  found,  &c.  "  that  Edward  Penfold,  and  William 
Margesson  Penfold,  of  Maidstone,  bankers,  on  the  day  of  taking  the  inquisition,  were 
justly  and  truly  indebted  to  John  Larking  and  William  Hougham,  in  the  said  writ 
named,  and  the  other  partners  and  proprietors  of  a  certain  Society  or  Company,  called 
'The  Kent  Insurance  Company,'  in  the  sum  of  28291.  15s.  6d.  for  money  had  and 
received  by  them  (the  Penfolds)  as  such  bankers  as  aforesaid,  to  and  for  the  use  of  the 
said  Society  or  Company,  wliich  said  debt  the  sherifl' had  seized,"  &c. — and  commanded 
the  sheriff  of  the  county  of  Kent  to  enquire  what  lands  and  tenements,  and  of  what 
yearly  values,  the  said  Edward  Penfold  and  William  M.  Penfold  or  either  of  them,  had 
in  his  bailwick,  and  what  goods  and  chattels,  &c.  and  the  same  diligently  to  appraise 
and  extend,  &c.  &c. 

The  sherifi' returned,  that  he  had  seized,  &c.  and  that  the  assignees  of  the  Penfolds, 
who  had  since  become  bankrupts,  had  deposited  the  .said  debt  in  his  hands,  and  had 
given  him  notice  not  to  pay  it  over,  as  they  intended  to  move  the  Court,  &c. — praying 

'  That  bond  was  given  by  them  to  the  Crown,  as  directed  by  the  Stamp  Act,  (22 
Geo.  III.  ch.  48)  in  the  name  of  themselves  and  the  company,  with  the  usual  condition 
to  make  due  returns. 
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diiectious.  The  defendants  [449]  (the  Peiit'olds'  assignees)  appealed,  (l-ith  June,)  and 
claimed  the  money  deposited,  &e. — and  pleaded  the  banki'uptcy  of  the  Penfolds — 
traversed  the  finding  of  the  inquisition,  as  to  the  deitt  due  from  them  to  [>arking  and 
Hougham,  anil  the  other  partners  and  proprietors  of  the  Kent  Insurance  Company — 
and  prayed  judgment,  and  amoveas  manus.      Replication  taking  issue. 

Fai'ke,  on  thcjse  pleadings,  obtained  a  rule,  calling  on  the  prosecutors  of  the  extent 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  or  why  the 
judgment  should  not  be  arrested  *,  and  a  wiit  of  amoveas  manus  issued  on  the  following 
objections : — 

1st.  That  the  writ  of  extent  atcainst  Ijarking  and  Hougham  was  insutlicient  to 
warrant  the  Knding  of  the  debt  found  by  the  jury,  because  it  was  a  debt  due  to  other 
persons  than  those  recited  to  be  indebted  to  the  crown  on  the  bond :  and  because  it 
appeared  on  the  face  of  the  record,  by  the  mandatoiy  part  of  the  writ,  as  set  out,  and 
the  recital  of  the  debt  found  by  the  inijuisition,  that  the  sheriff  and  jury  had  not  pursued 
the  directions  of  the  process  ;  and  therefoi'e  as  their  finding  under  the  inquisition  did 
not  correspond  with  the  recital  of  the  original  debt  and  the  command  to  the  sheriff, 
that  finding  was  not  authorised  by  the  writ  of  extent. 

[450]  lidly.  That,  if  (on  the  contrary)  the  finding  were  authorised,  then  the  debt 
found  to  be  due  to  Larking  and  Hougham  was  not  well  found,  because  the  names  and 
other  sutKcient  designation  of  the  pei'sons  to  whom  the  debt  was  found  to  bo  due  wore 
not  .stated,  and  therefore  the  inquisition  was  void,  for  uncertainty. 

On  the  first  point,  it  was  observed,  that  the  bond  was  stated  to  be  entered  into 
by  Larking  and  Hougham  only,  whereas  the  command  was  to  find  what  debts,  &c. 
were  due  to  them,  on  behalf  of  themselves,  and  the  Kent  Insurance  Company,  and 
upon  that  the  inquisition  found  that  Penfold  and  Co.  were  indebted  to  Larking  and 
Hougham  in  the  said  writ  named,  and  the  othei'  partners  and  proprietors  of  the  Kent 
Insurance  Company.  Thus  there  was  an  obvious  discrepancy  and  inconsistency  in 
tei'nis,  in  three  distinct  parts  of  this  proceeding,  apparent  on  the  record,  and  therefore, 
(he  contended)  that  according  to  the  rules  of  pleading,  from  which  this  sort  of  proceeding 
was  not  exempt,  the  judgment,  which  was  founded  on  it,  could  not  stand. 

He  next  submitted,  that  (if  the  vai-iance  pointed  out  were  not  fatal,)  as  the  sheriff 
having  exceeded  his  authority  in  taking  an  inquisition  not  commanded  by  the  writ, 
that  was  also  a  ground  for  arresting  the  judgment;  and  he  cited  Viner's  Abr.  tit. 
Office,  C,  and  the  case  of  Prellon  v.  l^urheck  (2  Salk.  56.3),  on  that  point. 

[451]  As  to  the  other  objection,  he  insisted  that  (the  company  not  being  a  corporate 
body,  but  a  partnership  of  individuals  :  not  bound  together  for  any  given  period  of  time, 
and  who  were  a  fluctuating  bod}",  liable  to  a  daily  change  of  memijers,)  each  individual 
ought  to  be  named  in  all  proceedings  in  which  those  persons  were  collectively  concerned, 
for  that  otherwise  a  judgment,  satisfied  on  a  verdict  i-ecovered  by  two  of  them,  in  the 
name  of  the  company,  against  tlieir  debtor,  for  the  debt  due  from  him,  could  not  be 
ell'crtually  pleaclc<l  in  bai'  to  a  future  action,  to  be  brought  by  any  others,  or  the  whole 
of  the  company,  for  the  same  dem.uid — that  the  party  defendant  could  not  otherwise 
know  whom,  or  for  what  he  was  called  on  to  answer,  and  that  he  might  also,  in  many 
instances,  be  deprived  of  the  plea  of  set  off,  or  tender:  and  such  a  general  uncertainty 
would  perv.ide  the  demand,  as  the  law  did  not  permit.  On  the  point  of  insutliciency 
for  uncertainty,  he  cited  the  following  authorities  : — The  Kin;/  v.  Ilarrimii  (8  T.  K.  oOiS), 
(where  Lord  Kenyon  held  that  a  conviction  of  such  a  one  aTid  company  could  not  be 
supported  ;) — Sjiuldim/  v.  Mure  ((i  T.  R.  635),  (where  it  was  held,  that  on  a  declaration 
for  money  had  and  receivefl  by  three  defendants,  to  the  use  of  the  plaintill's,  they  could 
not  give  in  eviilence  money  so  had  and  received  to  their  use  by  the  three,  and  a  fourth 
person,  who  was  dead  ;)  Jtc.r  v.  I'ltlrick.  and  J'epjicr  ( 1  ijeacli,  Cro.  l^aw,  287,  3d  ed.) ; 
The  Kill//  [452]  V.  Slifrin(/lmt  (I  Leach,  Cro.  J/iw,  578);  which  last  was  a  case  of  an 
indictment  for  stealing  articles  belonging  to  the  trustees  of  the  poor  of  the  Old 
Artillery-ground :  and  there,  notwithstanding  there  existed  an  act  of  parliament 
vesting  the  property  in  the  appointed  trustees  and  their  successors,  and  im])oweriMg 
them  to  prefer  l)ills  of  indictment  foi'  larceny,  it  wa.s  helil  that  the  trustees  not  lioiiig 
incorporated,  ought  to  have  been  named,  and  that  the  indictment  should  have  laid  the 
articles  to  have  been  the  property  of  A.,  li.,  and  C.  trustees,  Ac. — and  RuMon  v.  Jlcijgale 

*  The  Court,  on  that  occasion,  refused  the  former  part  of  the  application,  aticl 
therefore  the  motion  was  now  confined  to  the  arrest  of  judgment. 
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(3  Leon.  204.  Sequ.  2  ib.  121),  (where  it  was  found  by  inqui.sitioii  on  an  extent  against 
Kushtou,  at  the  suit  of  the  (jueen,  that  Kushton  was  posse.ssed  of  a  term  quoruiidum 
annorum  adhuc  venturum,  which  being  excepted  to,  was  held  bad  for  the  uncertainty). 
And  the  reason  given  is,  because,  as  the  subject  might  come  in  again  and  claim  his 
property,  when  the  crown's  del>t  was  satisfied,  there  ought  therefore  to  be  a  sufficient 
certainty,  to  enable  him  to  do  so.  In  IFiatt  v.  Esdrigton  (2  Ld.  Eaym.  1410),  where 
judgment  was  arrested,  because  the  declaration  (iu  trespass  for  entering  a  house,  and 
taking  bona  et  catalla  ibidem  inventa)  did  not  specify  what  the  goods  were  ;  so  that 
that  recovery  could  not  have  been  pleaded  in  case  of  another  action  brought  for  the 
same  goods.  And  to  the  same  point  he  also  mentioned  the  cases  of  [453]  Bertie  v. 
rickering  (But.  2455),  Copleston  v.  I'iper  (1  Ld.  Raym.  191),  Hovel  v.  Rcijiwlds  (1  Ventr. 
272,  and  329),  and  Cook  v.  Cox  (3  M.  &  S.  110). 

Dauncey,  Ricliardsou,  and  Marsham,  now  shewed  cause.  They  contended,  first, 
that  there  was  in  effect  no  real  discrepancy  between  the  terms  of  the  writ  and  the 
finding  of  the  inquisition,  even  if  the  mere  nice  grammatical  distinction,  attempted 
to  be  made,  should  be  acknowledged  ;  for  that  although  the  writ  recited  that  the 
inquisition  was  by  virtue  of  an  extent  against  Larking  and  Hougham,  and  the  direction 
was  to  find  debts  due  to  them,  on  behalf  of  themselves  and  a  certain  Society,  &c.  and 
that  it  was  found  that  the  Penfolds  were  indebted  to  "  Larking  and  Ilougham,  in  the 
said  writ  named,  and  the  other  partners  and  proprietors  of  a  certain  Society,"  &c. ; 
yet  there  was  enough  stated  on  the  record  to  connect  them  fairly  and  intelligibly 
together :  and  2dly,  that  the  directory  clause  of  the  writ,  and  the  finding  of  the 
inquisition,  substantially  and  to  a  reasonable  intent  corresponded  in  terms  ;  or  that 
at  all  events  the  directory  part  of  the  writ  of  extent  against  the  Penfolds  was  in 
correspondence  with  the  finding  of  the  inquisition  thereon ;  and  thej'  submitted  that 
the  other  jireceding  recitals  might,  if  inconsistent,  lie  rejected  as  surplusage;  for  that 
they  were  not  necessary  to  the  authority  given  to  the  sheriff',  or  to  the  subsequent 
proceedings : — that  as  to  the  recital  that  Larking  and  [454]  Hougham  were  indebted 
on  bond  to  the  crown,  and  its  stopping  there,  without  adding  (as  the  condition  was) 
"on  behalf  of  themselves  and  the  company,"  that  could  not  be  urged  as  an  objection, 
because  the  natuie  of  the  bond  which  is  referred  to  by  the  record,  and  was  ready  to 
be  produced,  would  sufficiently  shew  that  they  were  indebted  to  the  crown  on  that 
bond,  in  the  character  of  persons  acting  for  and  on  the  behalf  of  the  Kent  Insurance 
Company,  given  them  by  the  act  of  22  Geo.  III.  ch.  46,  (the  stamp  act)  which  recognizes 
and  authorizes  their  so  acting.  And  therefore  they  submitted  that  the  usual  omission 
of  the  condition  of  the  bond  on  the  record  (as  was  the  practice),  did  not  create  such  a 
discrepancy  as  would  be  fatal  to  the  proceedings.  They  also  submitted,  that  if  that 
were  not  so,  the  objection  was  now  made  too  late — after  judgment — and  ought  to 
have  been  taken  earlier,  and  before  the  cause  was  tried,  and  not  now,  in  the  shape  of 
a  motion  to  set  aside  the  proceedings  for  irregularity,  when  they  had  taken  the  chance 
of  a  verdict. 

As  to  the  second  and  principal  objection.  That  the  names  of  all  the  parties  forming 
the  Kent  Insurance  Company  ought  to  ha\  e  appeared  on  the  record — they  contended 
(admitting  that  it  was  not  an  incoi-porated  society),  that  that  was  not  necessary,  for 
that  the  society  was  recognized  by  act  of  parliament — the  22  Geo.  III.  ch.  48, — which 
not  only  notices  the  existence  of  such  societies,  but  provides  a  power  to  enable  [455] 
them  to  act  through  the  medium  of  two  of  their  members,  whom  it  authorizes  to  give 
the  bond  now  in  question,  anticipating  and  ob\iating  by  that  provision,  in  the  dealings 
of  such  companies  with  government,  the  incon\eniences  now  made  matter  of  objection 
on  the  part  of  these  individuals.  They  also  submitted,  that  an  answer  might  be  given, 
in  reason  at  least  if  not  in  law,  to  the  objection,  Iwth  in  the  absolute  inutility  (as  it 
concerned  the  defendant)  of  putting  all  the  names  on  the  record,  and  the  impracticability 
and  inconvenience  of  it  as  it  affected  the  plaintiff's.  And  to  shew  that  the  latter  principle 
was  recognized  and  acted  on  by  the  Courts,  they  cited  the  case  of  Cockhuni  v.  Thompsun 
(16  Ves.  321), — (to  which  the  Lord  Chief  Baron  added  the  case  of  Adair  v.  The  I\ew 
liiver  Company  (n),  and  said,  that  there  were  also  cases  relating  to  the  getting  in  of 
prize-money,  which  proceeded  on  similar  grounds) — where  the  Chancellor  had  dispensed 
with  the  names  even  of  persons  who  would,  under  other  circumstances,  have  been 

()i)  11  Ves.  444.  There  the  Chancellor  held,  that  the  impracticability  made  certain 
cases  exceptions  to  the  general  rule. 
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iiecessiuy  purtics,  on  the  sole  ground  of  the  incapability  to  furnish  them,  in  consequence 
of  their  number  and  inaccessibilit\'.  A.s  to  the  eases  cited  on  that  point,  they  denied 
the  applicability  of  decisions  in  criminal  and  penal  cases  to  questions  arising  on 
proceedings  where  the  Crown  sues  to  recover  its  debts. 

They  tlicn  submitted,  that  payment  undei'  this  [456]  extent  would  be  a  legal  bar 
to  any  suit  instituted  by  the  company,  or  any  of  them,  lo  recover  the  same  debt,  or 
if  the  statement  of  any  facts  the  want  of  which  was  now  complained  of,  ought,  for 
that  pui'pose,  to  have  been  put  on  the  record,  it  was  for  the  defendants  to  have  pro- 
cured that  statement,  by  pleading  so  as  to  have  produced  it.  And  they  urged  that 
this  objection  also  was  now  made  too  late. 

Parke,  in  support  of  the  rule,  premised  that  the  Court  could  not  take  notice  of  any 
thing  not  on  the  record,  in  disposing  of  the  present  objections,, in  order  that  the  grounds 
of  its  determination  might  be  obvious  in  case  of  error  brought,  and  that  therefore  the 
bond  could  not  now  be  considered,  in  discussing  these  questions,  as  it  was  not  set  out, 
and  (although  adverted  to)  had  not  been  averied  to  ha\'e  been  given  in  pursuance  of 
the  act  of  parliament — and  he  insisted  that  these  objections  being  on  the  face  of  the 
recoi'd,  the  defendants  were  not  Ijound  to  apply  to  the  Court  for  the  purpose  of  taking 
advantage  of  them  earlier  than  before  judgment. 

lie  then  resumed  the  arguments  used  on  making  the  original  motion,  insisting 
that  the  sheriff  was  not  warranted  by  this  writ,  in  directing  an  inquiry  as  to  an}'  debts 
but  such  as  should  be  due  to  Larking  and  Hougham  alone,  or  to  other  persons  in 
trust  for  them. 

[Uraham,  Baron,  suggested,  that  by  the  prac-[457]-tice  in  cases  of  extent  the  Crown 
might  have  seized  the  debts  due  to  Larking  and  Iloughjim,  and  the  company,  for  the 
Crown  debt  of  Larking  and  Hougham.] 

On  the  objection  of  the  partners  of  the  company  not  having  been  named,  on  w'hich 
he  principally  relied,  he  observed,  that  no  authority  had  been  cited,  nor  any  effectual 
aignmeut  used  against  it ;  for  the  cases  cited  from  the  decisions  of  a  court  of  equity, 
where  the  practice  and  the  lules  were  subjected  to  the  equital)le  circumstances  of  each 
particular  case,  (he  maintained)  wci-o  not  applicable  as  authorities  on  (juestions  of 
pleading  in  courts  of  law  :  and  besides,  it  did  not  appear  on  this  record  that  the 
company  consisted  of  so  great  a  number  of  persons,  or  of  any  persons  except  Larking 
and  Hougham  :  and  therefore  in  point  of  fact  even  the  equitable  exception  to  the  rule 
of  pleading  was  not  applicable  here,  where  it  would  not  have  been  a  difficult  matter  for 
the  Crown  to  have  ascertained  the  names  of  the  company  in  the  present  instance. 
If  they  should  have  been  composed  of  only  four  or  five  individuals,  they  ought  to  be 
named,  and  perhaps  would  be,  and  their  number,  however'  large,  cannot  obviate  the 
lulcs  of  pleading. 

A  defendant  in  every  suit  is  entitled  to  a  record  of  such  a  degree  of  certainty,  and 
particularity  as  may  enable  him  to  use  it  in  pleading  to  another  action  foi'  the  same 
subject-matter,  and  this  is  clearly  not  such  a  record,  because  the  defendants  arc  not 
furnished  t>y  it  with  the  means  [458]  of  idcnlifying  Larking  and  Hougham  with  the 
rest  of  their  creditors  calling  themselves  this  company  ;  and  he  reverted  to  the  eases 
before  cited  on  that  point.  He  contended,  in  short,  mainly,  that  the  present  allegation 
on  this  record,  on  which  issue  had  Ijeen  taken,  was  not  more  certain  than  if  it  had 
been  found  that  the  I'enfolds  were  indebted  to  Larking  and  Hougham,  and  others  : — 
and  that  it  could  not  admit  of  a  doubt  that  .such  a  finding  oi'  averment  in  any  pro- 
ceeding, wiiether  a  declaration  or  an  in(juisitioii,  would  be  an  unanswerable  ground 
for  a  motion  in  arrest  of  judgment.  An  in(|uisition  ought  to  be  at  least  as  certain 
as  a  declaratiiin  or  a  juilgnient,  and  if  so,  it  is  no  answer  to  an  objection  of  want 
of  such  ccMt-aiuty,  that  the  Ci'own  is  entitled  to  the  del>t  if  ]iroperly  found,  lie 
submitted,  therefore,  that  this  judgnicTit  ought  to  be  reversc<l. 

Haunecy,  in  re])ly,  said  that  a  similar  objection  to  the  last  now  made,  had  been 
Uikeu  to  the  proceedings  of  the  Crown  against  the  Reading  Hank,  consisting  of  a  lirm 
of  live,  two  of  whom  only  were  Crown  debtoi's,  and  the  question  was  raised  whether 
the  lirm  could  use  the  crown  pi'oc(!Ss,  two  only  of  tlicni  being  Crown  ilebtors,  when 
the  Court  held,  that  they  might:  and  he  submitted  lh.i.t  this  was  very  mueii  the 
same  case. 

He  then  observed,  that  so  far  from  tiiis  debt  iiaving  been  found  with  any  thing 
like  uncertainty,  the  nature  of  it  was  described  with  particular  minuteness,  in  being 
stated  to  be  a  debt  due  [459]  to  Larking  and  Hougham,  on  behalf  of  them.selvcs  and 
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;i  certain  society  called  the  Kent  Insurance  Company — and  if  not,  still  the  concluding 
words  of  the  directing  part  of  the  writ  would  take  it  out  of  this  objection,  if  it  were 
otherwise  well  founded,  for  this  debt  was  due  to  all  the  company  collectively  in  trust, 
for  each  individual  as  to  his  particular  share.  And  ho  ended  by  insisting,  that  the 
want  of  information  and  knowledge  of  the  persons  composing  the  company,  which 
was  now  made  matter  of  objection,  was  in  effect  waived  by  the  defendants  having 
pleaded  to  the  inquisition  that  they  (the  defendants)  were  not  indebted  to  them, 
the  individuals  named  and  the  other  partners  and  proprietois  of  the  Kent  Insurance 
Company. 

KiCHARDS,  Chief  Baron  (stopping  further  reply).  We  are  of  opinion  that  this 
I'ule  ought  to  be  discharged.  It  has  been  stated  as  an  objection,  and  very  ably  urged, 
that  there  is  a  discrepancy  even  in  the  two  parts  of  the  writ  itself.  I,  however,  confess, 
that  as  far  as  I  understand  it,  I  see  no  such  discrepancy.  It  is  stateil,  there  is  a  debt 
due  from  these  persons  to  the  Crown.  That  is  sufficient  to  found  the  process.  Then 
the  mandatory  part  of  it  directs  the  debts  due  to  them  to  be  inquired  into.  [His 
Lordship  then  read  the  (|uestionable  passages  of  the  record.] 

As  to  the  alleged  variance  between  the  finding  of  the  inquisition,  and  the  authority 
given  to  seize  the  debt  due  from  the  bankrupts  to  this  [460]  company,  I  cannot  under- 
stand the  drift  of  the  distinction  which  has  been  attempted  to  be  made,  although  I 
certainly  see  a  trifling  difi'erence  in  the  words  used,  but  I  do  not  feel  the  force  of  the 
ingenious  arguments  which  have  certainly  been  pressed  upon  us  with  great  ability,  to 
induce  us  to  arrest  this  judgment. 

Then  with  respect  to  the  other  objection,  that  the  whole  of  the  persons  forming 
the  company  are  not  named,  it  would  be  a  mischievous  rule — if  it  could  operate  in  the 
present  case  to  arrest  the  judgment  which  has  been  entered  upon  this  verdict  after 
issue  joined — that  would  oblige  us  to  hold  for  a  moment  that  these  proceedings  do 
not  warrant  that  judgment.  I  should  apprehend  that  it  would  be  impossible  for  the 
defendants  to  have  a  better  defence  against  the  insurance  companj',  if  they  should 
bring  another  action  for  this  debt,  than  this  verdict  supported  by  the  judgment,  and 
therefore  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Graham,  Baron.  I  am  of  the  same  opinion.  It  strikes  me  that  there  is  no  defect 
in  this  record  as  it  stands.  As  to  the  first  objection  (stating  it)  it  would  certainly  have 
been  more  accurate  to  have  stated  that  the  bond  was  not  given  by  them  alone,  but  on 
behalf  of  the  company  of  which  they  were  members  and  trustees  ;  but  still  that  which 
is  stated  upon  this  record  was  sufficient  to  authorize  the  issuing  of  the  process.  No 
doubt  the  framer  of  the  writ  was  apprised  of  the  condition  [461]  of  the  bond  itself, 
for  the  mandatory  part  of  it  is  accommodated  to  the  circumstances  of  this  case. 
[Having  read  the  command  to  the  sherift',  and  the  finding  of  the  debt  as  by  the 
inquisition,  which  his  Lordship  said  he  considered  not  discrepant  in  ett'ect,  or  that  if 
it  were  so  in  words,  the  direction  being  extended  to  the  finding  trust  debts,  the  debt 
fiom  the  Penfolds  to  the  company  was  a  debt  to  them  in  trust  for  Larking  and 
Hougham,  as  well  as  the  other  members  of  the  company,  which  would  be  sufficient  to 
cover  the  defect,  and  that,  in  point  of  fact,  a  debt  due  to  persons  on  behalf  of  them- 
selves and  others,  constituted  a  debt  due  to  them,  as  did  also  a  debt  due  to  them  and 
others.]  So  that  I  think  (continued  his  Lordship)  that  there  was  a  fair  ground  recited 
to  authorize  the  court  to  issue  the  process  upon  the  bond  to  the  two,  and  that  the 
mandatory  part  of  the  writ  is  effectively  complied  with  by  the  finding  in  the  inquisition. 
Therefore  that  inquisition,  in  my  opinion,  authorizes  the  proceedings  subsequently 
had  under  this  writ  of  extent. 

Then  the  main  objection,  and  which  seemed  principally  to  be  relied  upon,  (and  as 
to  which  there  might  perhaps  exist  in  some  minds  a  certain  degree  of  doubt,)  is,  that 
there  is  no  return  made  of  the  names  of  the  several  persons  who  constituted  the  Kent 
Insurance  Company  when  the  writ  bore  teste.  Now  that  objection  I  answer,  by  stat- 
ing the  course  of  this  Court  to  be,  that  when  the  sheritt'  has  returned  that  he  finds 
that  A.  and  B.  are  indebted  to  the  crown,  an  amicable  writ  in  the  [462]  first  instance 
issues,  which  has  always  been  deemed  sufficient  to  found  an  inquiry  as  to  what  debts 
are  due  to  them,  and  it  is  of  no  consequence  if  in  the  debts  found  they  should  be 
connected  with  persons  whose  names  may  be  as  numerous  as  the  letters  of  the  alphabet, 
if  the  debts  be  in  fact  due  to  the  Crown  debtor. 

Thev  are  amenable,  and  that  gives  the  Crown  a  right  to  the  whole  50001.  or  what- 
ever sum  may  be  due  to  this  company,  and  it  is  sufficient  that  A.  and  B.  are  two  of 
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the  persons  to  whom  this  debt  is  owing  ;  and  therefore  there  is  no  injustice  done.  If 
we  were  to  say  that  the  sherifl'  upon  every  inquisition  is  bound  to  inquire  what  are 
the  dili'erent  interests  of  every  partner,  ostensil)le  and  dormant,  and  who  are  the 
different  persons  who  constitute  each  separate  iirm,  we  should  throw  insurmountable 
difficulties  in  the  way  of  recovering  the  Crown's  debts.  It  is  open  to  the  parties  who 
may  be  aggrieved  to  apply  specially  to  this  Court  under  such  ciicumstances,  and  the 
inquisition  does  not  preclude  them  from  coming  forward  to  contest  this  writ,  and  the 
Court  would  always  direct  the  proper  inquiries,  and  do  what  was  just  in  such  a  case  ; 
but  it  would  be  too  much  to  say,  that  a  defendant  may  lie  by,  and  then  come  forward 
to  move  such  objections  as  these  in  arrest  of  judgment,  when  he  had  had  all  along  full 
means  of  ascertaining  who  were  the  persons  interested  in  the  debt. 

Another  argument  is  pressed  upon  us — that  the  writ  not  expressing  the  names  of 
these  per-[463]-sons,  it  wants  necessary  certainty,  and  the  defendants  might  thereby 
be  put  to  very  serious  difficulty  in  defending  themselves  in  any  future  action  for  this 
debt.  But  1  think  it  would  not  be  difficult  to  obviate  that  by  proper  averments  in 
the  plea.  That  part  of  the  case  one  of  my  learned  brothers  will  give  a  better  answer 
to,  perhaps  than  I  can.  Common  sense  howevei',  tells  us  that  they  would  have  an 
obvious  defence,  if  the  company  were  advised  to  bring  an  action  hereafter  against  the 
Penfolds ;  for  it  would  be  an  easy  thing  to  state  in  answer  to  it  the  facts  appearing 
on  this  I'eeord. 

Then  it  was  .said,  that  you  are  to  look  with  the  same  strictness  to  an  inquisi- 
tion as  to  a  declaration.  I  own  if  a  declaration  had  been  framed  without  specifying 
all  the  names  of  the  parties,  that  would  be  a  difhculty,  for  as  the  law  now  stands, 
they  must  state  the  names  of  all  the  persons  interested  in  the  action  ;  but  it  is  ditierent 
in  cases  of  this  kind,  for  it  has  always  been  the  rule  of  this  Court  to  afford  facilities 
in  cases  of  suits  instituted  for  the  recovery  of  debts  due  to  the  Crown,  beyond  what 
might  be  allowed  in  the  case  of  private  individuals  *.  On  these  grounds,  I  am  of 
opinion  that  the  objections  taken  will  not  sl^uid  the  test  of  e.xamination,  and  must 
therefore  be  over-ruled. 

Wood,  Baron.  I  agree,  that  in  determining  [464]  these  objections  we  can  only 
look  to  the  record.  We  can  draw  no  inference  of  our  own  knowledge  from  any  other 
source.  The  question  now  is,  whether  there  is  enough  upon  this  record  to  warrant 
this  judgment  for  the  Crown.  Several  objections  have  been  taken  to  it — that  the 
writ  is  bad  because  the  mandatory  part  is  not  warranted  by  the  reciting  part — that 
the  finding  of  the  debt  by  the  iiuiuisition  does  not  correspond  with  the  command  iu 
the  writ  itself — and  that  all  the  partners  in  this  insurance  company  ought  to  have 
been  named  and  described  on  the  rec(ji'd — and  to  these  has  been  added  another,  that 
the  delit  itself  which  has  been  seized  into  the  hands  of  the  Crown,  is  not  described  with 
sufficient  certainty  upon  this  record. 

The  wi'it  of  extent  certainly  begins  by  reciting  that  these  two  persons,  liarking 
and  lluugham,  are  indebted  by  bond  to  the  Crown.  It  does  not  sUite  the  condition 
of  the  bond,  but  merely  that  a  bond  was  given  by  them  to  the  Crown.  There  is 
however  a  debt  stated,  therefore,  clearly  warranting  the  inquisition.  >i'ow  the  law 
upon  that  is  this,  where  two  i)ersons  are  found  to  be  indebted  to  the  Crown,  a  writ 
may  be  issued  to  re(juire  of  and  authorize  the  sheriff  to  seize  debts  due  to  them,  and 
also  to  others.  That  was  so  settled  in  the  h'cadim/  case.  Then  there  being  hero 
sufficient  authority  foi'  the  sheriff  to  seize  any  debt  duo  to  these  two  persons :  the 
mandatory  jjart  of  the  writ  is,  iVc.  (sUiting  it,  page  448),  the  import  of  which  is  that 
he  is  to  iind  debts  due  to  these  pur-[465]-.sons.  Larking  an<i  Ilougham,  jointly  with 
the  rest  of  their  partners,  constituting  the  Kent  Insurance  Company, — that  cleai-ly 
must  be  the  meaning  of  it  —  for  and  on  behalf  of  themselves,  (as  constituting  a  part  of 
that  eomi)any,)  and  of  the  rest  of  the  company,  and  it  comes  precisely  to  the  same 
thing  ;is  if  it  had  run  in  the  terms  of  the  inijuisition,  to  find  dcl)ts  <lue  to  them,  (that 
is,  Larking  and  Ilougham,)  and  the  otiier  proprietors  of  the  com|)any.  Then  that 
being  the  sense  of  the  writ,  the  inciuisition  pursues  it  in  sutistance,  though  not  in  words, 
so  that  there  is  no  subst-antial  variance  Ijctwcen  them,  and  the  ini|nisili(iM  is  wari'antcd 
by  the  sense  of  the  writ. 

The  last  objection  is,  whether  this  debt  is  sufficiently  de.scrilied  in  the  inquisition. 
It  is  in  fact  thus  described,  that  the  bankrupts  were  indebted  to  Larking  and  Ilougham, 

*"  The  extent  itself  ia  an  iustauce  of  that  principle. 
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;ind  the  other  partners  and  proprietors  of  the  company  called  the  Kent  Insurance 
Company.  Now,  I  think  that  is  a  sufficient  description  of  the  debt  which  has  been 
seized  into  the  hands  of  the  Crown  ;  because,  according  to  the  cases,  all  that  is  neces- 
sary is  that  it  should  be  found  with  convenient  certainty,  that  the  party  may  be  able 
to  defend  himself  against  any  other  persons  who  might  afterwards  be  disposed  to  bring 
an  action  on  the  same  account.  That  is  the  rule  by  which  we  ought  to  be  governed. 
That  has  been  done  in  this  case ;  for  the  defendant  might  make  a  defence  from  this 
inquisition  against  any  future  action,  by  [466]  stating  the  facts  on  this  record,  adding 
only  proper  averments  of  identity,  as  that  the  plaintiH's  are  the  same  persons  as  are 
desci'ibed  by  the  name  of  the  Kent  Insurance  Company,  and  that  the  debt  is  the  same 
which  is  required  in  every  action.  Nothing  more  than  that  would  be  neces.sary  to 
constitute  a  good  defence  to  any  action  that  could  be  brought  hereafter  by  this  com- 
pany for  the  same  debt. 

Garkow,  Baron.  This  is  an  ajjplication  after  trial  to  arrest  the  judgment,  and  in 
the  opinion  I  have  formed  upon  this  subject,  I  have  followed  my  brother  Graham.  I 
think  we  ought  not  to  go  out  of  the  four  corners  of  the  record,  and  upon  that  ground 
I  am  of  opinion  that  this  rule  must  be  discharged.  It  was  admitted  in  the  progress 
of  the  argument,  which  has  been  conducted  with  great  ability  on  the  part  of  the  defen- 
dant, that  almost  evety  thing  necessary  to  sustain  the  judgment  is  stated  on  the  record, 
and  it  is  admitted,  that  if  these  two  persons,  Larking  and  Hougham,  were  not  con- 
nected with  the  company,  but  stood  alone,  and  if  in  theii'  individual  characters  they 
had  been  debtors  to  the  Crown,  the  mandatory  part  of  the  writ  would  have  been 
warranted — and  that  the  jury  would  have  been  justified  in  finding  this  debt  to  be 
due  to  them,  whether  as  connected  with  a  banking  or  insurance  company,  or  any 
other  concern.  The  command  is  to  find  whether  the  Penfolds  are  indebted  to  the 
Kent  Insurance  Company,  and  the  [467]  inquisition  in  efiect  finds  they  are  indebted 
to  Larking  atid  Hougham,  and  other  parties,  partners,  to  the  jury  unknown,  and  that 
has  been  so  returned. 

Then  the  only  important  question  is,  whether  the  Penfolds,  after  having  satisfied 
this  debt  due  to  the  Kent  Insurance  Company,  will  be  furnished  by  this  record  with 
a  good  defence  against  any  claim  that  might  be  made  by  the  company  hereafter.  I 
will  not  weaken  that  which  has  been  so  ably  stated  by  my  learned  brother  Wood, 
b}'  adding  any  observations  of  my  own.  I  however  conceive  that  any  thing  which 
is  left  uncertain  may  be  made  certain  by  supplying  the  deficiencies  by  means  of  such 
averments  as  have  been  alluded  to. 

Therefore  I  am  clearly  of  opinion  with  the  rest  of  my  learned  brothers,  that  this 
rule  ought  to  be  discharged. 

Per  Curiam.     Kule  discharged. 

[468]  Sir  Watkin  Lewes  v.  Morgan.  Monday,  9th  February  1818. — Application 
to  suspend  an  order  of  the  Court  till  an  appeal,  of  which  notice  had  been  given, 
should  be  determined,  would  be  more  properly  made  to  the  court  of  appeal, 
particularly  whei'e  that  court  has  already  inteifered  in  the  cause  ;  but  the  Court 
will  suspend  their  order  for  a  given  period,  and  to  a  certain  extent,  on  motion, 
for  the  purpose  of  giving  the  party  an  opportunity  of  applying  to  the  appellate 
court. — If  a  plaintiff'  do  not  file  his  answer  to  interrogatories,  the  course  is  to 
make  an  order  on  him  to  shew  cause  why  they  should  not  be  taken  pro  confessio. 

Notice  having  been  given  by  the  defendant,  that  he  intended  to  present  to  the 
House  of  Lords  a  petition  of  appeal  against  the  several  orders,  made  by  this  Couit  in 
the  month  of  November  last. 

D.-iuncey  and  Eaithby  now  moved,  pursuant  to  notice,  that  all  pi'oceedings  in  this 
cause,  founded  on  those  orders,  might  be  stayed  until  after  the  appeal  should  be  heard. 

The  .Solicitor  General  and  Blake  opposed  it,  and  principally  on  the  ground,  that 
the  application  should  have  been  made  to  the  House  of  Lords,  citing  the  case  of 
Huguenin  v.  Basehy  (15  Ves.  180). 

Graham,  Baron.  I  have  considerable  doubt  about  the  propriety  of  the  present 
application  to  us,  for  I  accede  entirely  to  the  opinion  expressed  by  the  Lord  Chancellor 
in  Buguenin  v.  Baselei/,  that  it  is,  at  least,  much  more  expedient  that  such  an  applica- 
tion should  be  made  to  the  House  of  Lords,  and  for  the  unanswerable  reason  given  by 
his  Lordship,  that  such  applications,  if  encouraged,  would  paralize  the  arm  of  justice. 
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III  suliseiiuuiit  cases  too,  the  House  of  Lords  has  lieeii  (leelared  to  [469]  be  the  proper 
court  to  which  to  apply  ou  similar  occasions  (h),  and  that  an  appeal  lodged  does  not, 
ipso  facto,  stay  the  proceedings.  In  the  present  ease  too,  the  court  of  ajjpellate 
juri.sdiction  is  more  especially  the  proper  ti'ibunal  to  which  such  an  application  should 
be  addressed,  because  the  House  of  Lords  have,  in  fact,  framed  this  case  thi'oughout. 

As  it  now  appears,  however,  that  Wilder's  mortgage  was  not  quite  paid  oft',  our 
orders  may  have  gone  somewhat  too  far ;  not  that  I  mean  to  express  the  least  donl)t 
about  the  propriety  of  it,  on  the  principle  on  which  such  of  the  Court  as  made  the 
orders  proceeded  ;  but  under  the  circumstances  which  now  present  themselves  to 
us,  I  think  we  should  suspend  the  order  till  the  20lh  of  April,  but  in  the  mean  time 
the  orders,  as  far  as  they  operate  to  restrain  the  defendant  in  any  respect,  must  be 
considered  as  in  force,  and  must  be  obeyed. 

Wood,  Baron.  This  Court  has,  most  undoubtedly,  authority  to  suspend  its  own 
proceedings  at  any  time,  and  the  practice  of  ai)])eals  proves  it ;  for  if  it  were  bound 
by  its  orders,  the  right  of  appeal  would,  in  many  instances,  be  altogether  taken  away 
— writs  of  error  from  courts  of  law  are  writs  of  right ;  and  when  they  have  been  [470] 
sued  out,  and  bail  put  in,  they  suspend  the  proceedings  ipso  facto,  et  ex  debito  justiliie. 
It  used  to  be  the  .same  in  appeals  from  courts  of  ei|uity,  until  the  general  order  of  the 
House  of  Lords  was  made,  for  the  purpose  of  altei'ing  (c)  the  practice  in  that  respect, 
ill  LS07.  But  notwithstanding  that  order,  the  Court  of  Chancery  has  held  that  the 
proceedings  may  be  stayed  on  special  application  for  that  purpose,  and  that  such  an 
application  may  be  made  to  either  the  court  below,  or  to  the  court  of  appeal :  although 
the  Chancellor  observes,  in  the  case  of  llu/juvniu  v.  Ilaseki/,  that  it  is  more  expedient 
that  the  application  sliould  be  made  to  the  House  of  Lords,  if  it  can. 

I  shall  not  enter  into  the  merits  of  the  orders  now,  further  than  to  say,  that  there 
are  reasonable  grounds  of  doubt,  and  that  is  all  that  is  necessary  to  warrant  the  present 
application.  1  myself  thought  that  the  order  ought  not  to  have  been  made,  and  as  I 
am  satisfied  that  there  will  lie  fouiifl  to  be  due  to  the  defendant  a  very  considerable 
balance  on  the  coining  in  of  the  general  account,  I  think  that  that  is  a  sufficient  reason 
we  should  suspend  the  orders. 

Gahrow,  Baron,  [after  having  made  some  observations,  justifying  the  orders, 
admitting,  however,  the  possibility  that  they  might  be  rescinded,]  [471]  expressed  his 
reluctant  concurrence  with  the  decision  for  suspending  the  orders  till  the  time 
mentioned,  and  enlarging  the  time  for  paying  the  money  into  Court,  in  the  expectation 
that  the  defendant  would,  in  the  interim,  u.se  his  diligence  in  bringing  them  before 
the  House  of  Lords,  and  with  the  understanding,  that  the  defendant  was  to  be  still 
restrained  from  receiving  the  rents  and  profits. 

Ordeied,  that  the  time  for  paying  the  money  into  Court,  under  the  orders  of  18th 
and  27th  November,  lie  enlarged  till  the  20th  of  April,  and  that  the  proceedings  under 
the  said  orders,  as  to  delivering  up  possession,  be  stayed  till  further  order. 

13tli  November,  1817. — By  an  order  made  in  this  cause,  on  Thursday,  the  25th 
day  of  .June  last,  it  was  ordered  that  the  plaintifl' should,  on  Saturday  then  next,  shew 
cause  why  the  state  of  facts  brought  into  the  othco  of  the  Deputy  Remembrancer  of 
this  Court,  (to  whom  this  cause  stands  referied,)  by  the  said  defendant  John  Morgan, 
should  not  be  taken  as  confessed  by  the  plaintiff:  which  said  day  of  shewing  cause 
was,  on  the  27th  day  of  the  same  [472]  ■lunc,  enlarged  until  this  day.  Now  (upon 
hearing  counsel  on  both  sides,)  It  is  ordered  by  the  Court,  that  in  case  the  ])laintifi' 
shall  make  default  in  liling  his  answers  to  certain  intcrrogatorie.s,  exhibited  by  the 
said  defendant  licfore  the  said  Deputy  Kcmcnibraiicer  for  his  examination,  by  the  1st 
day  of  next  llilaiy  Term,  the  s.iid  defendant,  .lohii  Morgan,  is  then  to  be  at  lil)ci'ty 
to  make  an  allida\it  of  the  several  facts  to  whicli  tlu;  said  interrogatories  so  exhibited 
by  him,  for  the  said  plaintilV's  examination,  are  intended  to  apply;  which  allidavit 
the  said  Deputy  Uemcmbr.uircr  is  then  to  lake  into  his  consideration,  and  piocccd  in 
the  accounts  and  enquiries  now  before!  him,  under  the  decree  in  this  cause. 

(/;)   IVahlo  V.  Calcy,  16  Ves.  2()(;.      inUaii  v.  Il'ilhni,  ib.  Sll,  21(;. 
(c)  Vide  15  Ves.  184. 
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[473]    In  the  Exchequer  Chamber.    Coram  Richards,  Ld.  Ch.  Baron. 

The  Mayor,  &c.  of  the  Borough  of  Reading,  and  their  Lessee,  v.  Wink- 
worth  AND  Others.  Tuesday,  10th  February  1818. — Bill  for  the  value  of 
tolls  charged  to  be  substracted  hy  the  defendant,  and  claimed  to  be  due  for  corn 
sold  by  sample  in  their  market,  and  for  an  account,  and  a  declaration  of  their 
title  : — retained  with  liberty  to  bring  actions,  &c.  although  the  plaiutifls  had  not 
previously  established  their  right  at  law. — The  question  itself  is  a  question  purely 
legal,  and  must  be  decided  at  law  before  a  court  of  equity  can  make  an  eH'ectual 
decree ;  but  the  plaintiti's  having  succeeded  at  law,  the  Court  will  entertain  a  bill 
for  an  account,  &c. 

The  Corporation  of  Reading  filed  the  present  bill  (1813)  against  the  defendants, — 
praying  that  they  might  be  declared  to  be  entitled,  by  immemorial  usage  and  custom, 
to  have  and  receive  the  tolls  thereinbefore  mentioned,  for  or  in  respect  of  all  corn  or 
grain  sold  in  the  said  borough,  either  in  the  market-place  there,  or  elsewhere  in  such 
borough,  or  on  the  market-daj-  there,  or  on  any  other  days,  and  either  by  sample  or 
in  bulk :  and  to  have  such  toll  paid  to  them  by  the  sellers  of  such  corn  or  grain  : — 
and  that  an  account  might  be  decreed  to  be  taken  of  the  several  quantities  and  species 
of  corn  or  grain  sold  in  the  said  borough,  since  the  beginning  of  the  year  1811,  by  or 
for,  or  on  account  of  the  defendants  respectively  :  and  of  the  quantities  and  values  of 
so  much  of  such  corn  or  grain,  as  ought  to  have  been  rendered  or  delivered  to  plaintift's, 
or  their  lessee,  for  or  in  respect  of  the  said  toll ;  and  that  the  full  value  of  such  toll 
might  be  decreed  to  be  paid  to  plaintifl's  by  said  defendants,  their  said  [474]  lessee 
consenting  to  such  payments  being  made  to  plaintift's. 

The  bill  set  forth  the  plaintift's'  title,  as  deduced  from  the  Abbot  of  the  monastery 
of  Reading — that  their  possessions,  on  the  dissolution,  had  become  vested  in  the  Crown, 
amongst  which  was  a  piivilege  to  take  as  toll  one  quart  of  e'iery  quarter  of  wheat, 
rye,  bailey,  oats,  malt,  and  other  kind  of  corn  or  grain,  brought  into  the  Reading 
market  to  be  sold,  &c.  and  a  proportional  part,  &c. — that  that  privilege  Queen  Elizabeth 
had  by  letters  patent,  granted  to  the  plaintifts,  in  consideration  of  their  keeping  the 
bridges  and  market-place  of  the  borough,  and  streets  leading  thereto,  in  repair — paying 
to  the  Crown  a  fee-farm  rent  of  2'2l. — and  finding  a  schoolmaster,  for  ever,  to  teach 
grammar  within  the  borough. 

The  bill  then  charged,  that  the  defendants  had  sold  divers  quantities  of  corn  and 
grain,  brought  to  the  market  for  sale,  either  in  sample  or  in  bulk,  and  which  had  been 
afterwards  delivered  to  the  buyers  thereof,  without  rendering  the  accustomed  toll. 

The  defendants,  by  their  answer,  stated  that  they  w-ere  (mostly)  corn-dealers  and 
farmers — that  some  of  them  resided  within,  and  some  without  the  borough — admitted 
their  having  sold  corn  and  grain  in  the  said  market-place,  but  averred  that  all  such 
corn  had  been  sold  by  sample,  and  not  in  bulk,  each  of  such  sample?  being  a  sack  of 
corn  [475]  or  grain,  pitched  and  exhibited  in  the  market-place  on  a  market-day — and 
that  in  other  parts  of  the  said  borough  than  the  market-place,  they  had  sold  corn  both 
by  sample  and  in  bulk,  all  which  had  been  afterwards  delivered  to  the  buyer.  And 
they  submitted,  that  the  plaintiffs  were  only  entitled  to  Uike  toll  on  the  corn  contained 
in  the  sample  sacks  so  pitched  in  the  market-place,  and  that  they  were  not  entitled  to 
any  toll,  either  from  buyers  or  sellers,  on  any  corn  sold  elsewhere  in  the  borough  than 
the  market-place. 

Jervis,  Agar,  and  Parker,  for  the  defendants,  objected  in  limine,  that  the  plaintift's 
had  no  equity  on  which  the  Court  could  entertain  such  a  suit — that  if  there  had  been 
any  substraction  of  toll  legally  due,  the  plaintift's'  remedy  was  at  law  : — and  that  they 
had  no  right  to  resort  to  a  court  of  equity  in  the  first  insUince,  until  their  claim  had 
been  established  before  a  jury.  And  in  support  of  that  objection  they  cited  the 
following  cases  from  Bunbury — Limiey  v.  Robertsun  and  Another  (Bunb.  41),  where  a 
bill,  filed  for  tolls  for  landing  of  goods,  was  dismissed  per  totam  Curiam,  as  being  a 
matter  proper  at  law,  and  as  a  bill  could  be  of  no  use,  for  it  could  not  preclude  any  body 
but  the  defendants,  and  that  because  it  was  not,  like  a  bill  of  peace,  binding  on  all 
parties.  The  AttoiiKy  GeiuiaJ  v.  Ayrc  (Bunb.  68),  which  was  the  case  of  a  bill  filed 
for  the  purpose  of  establishing  a  light  to  tolls  in  a  manor,  where  the  Court  intimated 
an  [476]  inclination  to  dismiss  the  bill  for  want  of  jurisdiction,  but  it  ultimately  went 
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off  Oil  a  point  made  hy  the  evidence.  In  7Vif  I'oirn  of  Poole  v.  Bnniel  (Btinl).  2n9), 
the  Court  retained  the  bill  only  because  the  defendant  had  admitted  the  plaintiffs' 
right.  In  the  case  of  The  Tomn  of  Noftinf/ham  v.  Jf'ood  (Bunb.  330),  a  similar  bill  for 
toil  of  "Jd.  per  ton,  for  goods  navigated  on  the  Trent,  was  demui'red  to,  on  the  ground 
that  it  was  properly  determinable  at  law,  by  action  or  distress,  and  the  rather  for  that 
it  did  not  appear  by  the  bill  that  the  plaintitis  had  ascertained  their  title  at  law.  On 
the  argument  it  was  insisted  for  the  plaintitis,  that  the  bill  was  in  the  nature  of  a  bill 
of  peace ;  to  which  it  was  answered,  that  the  defendant  was  a  stranger,  and  therefore 
it  could  not  be  a  bill  of  peace.  Secondly,  the  plaintiffs'  counsel  in.si.sted,  that  there 
being  a  fee  farm  lent  payable  to  the  Crown,  reserved  by  charter,  it  was  a  prerogative 
case  ;  but  that  ground  failed,  because  the  rent  did  not  appear  to  be  reserved  out  of 
the  toll,  and  therefore  the  demurrer  was  allowed.  So  here  the  defendants  are  strangers, 
and  the  rent  is  not  i-eserved  out  of  the  toll,  and  there  has  been  no  trial  at  law'. 

The  Lord  Chief  Haron,  however,  declared  himself  to  he  clearly  of  opinion,  that  the 
plaintiffs  were  entitled  to  proceed  with  the  suit. 

The  plaintiff's  then  pro\ed,  by  the  depositions  [477]  of  many  witnesses,  their 
constant  receipt  of  the  toll,  as  far  back  as  living  memory,  and  that  it  was  taken  out  of 
the  seller's  sample,  if  sufhcient,  or,  if  not,  out  of  the  corn  afterwards  delivered  to  the 
buyers,  and  that  it  had  lieen  taken  whether  the  corn  was  sold  on  the  market-day 
or  on  any  other  day,  or  in  the  market-place  or  in  any  other  part  of  the  borough. 
They  also  proved  the  repair  of  the  bridges  and  market-place  at  the  expence  of  the 
corporation,  and  payment  of  the  fee  farm  rent  to  the  crown,  and  performance  of  the 
othei-  considerations. 

They  then  put  in  the  charter  of  Queen  Elizabeth,  and  a  decree  of  the  14th  of 
.lac.  I.  in  a  suit  between  themselves  and  Green  and  others,  and  the  depositions  of 
witnesses  read  on  the  hearing  of  that  cause. 

On  the  evidence  of  those  proceedings  being  offered,  it  was  submitted  on  the  part 
of  the  defendants,  that  the  decree  in  that  cause  ought  not  to  be  received  in  evidence 
in  this  suit,  whatever  use  the  plaintiffs  might  make  of  it,  in  the  way  of  citation  as  a 
precedent,  l)ecause  the  parties  (defendants)  were  not  in  the  same  interest,  nor  stood 
pari  jure,  inasmuch  a.s  the  defendants  on  that  occasion  were  freemen  of  the  borough, 
and  the  present  defendants  were  not — and  that  this  was  a  bill  filed  to  establish  the 
plaintiff's  claim  universally',  whereas  the  object  of  that  was  a  demand  of  tolls  from 
certain  individuals  only,  and  [478]  who  had  admitted  that  the  toll  had  been  paid 
immenioiially,  which  these  defendants  deny.  In  that  case,  also,  none  but  freemen 
wei-e  interested,  and  the  whole  might  have  been  collusive,  or  at  least  if  a  decree 
between  such  parties  were  held  to  be  binding  on  stratigers,  it  would  open  a  door  to 
collusion  and  fraud. 

The  Lord  Chief  Baron,  however,  permitted  the  plaintiffs  to  give  the  decree  in 
evidence  (plant  um  valeat,  on  its  having  been  shewn  that  the  l)ill  and  answer  had  been 
searched  for  and  could  not  be  found— .saying,  that  if  it  were  collusive  the  defendants 
should  shew  it  to  be  so. 

The  foregoing  evidence  for  the  plaintiff'  having  been  then  read, 

Dauncey,  Martin,  and  Barlier,  on  that  evidence,  and  the  authority  of  the  decree, 
rested  their  ca.sc. 

As  to  the  decisions  which  had  been  cited,  they  submitted  that  what  was  to  be 
collected  iivm  them  was  entirely  in  favour  of  the  plaintiff's'  claim,  for  in  none  of  them 
had  the  Court  dismissed  the  bill  :  and  they  contended,  that  they  ought  not  to  be 
driven  to  the  necessity  of  a  previous  trial  at  law,  luiless  their  remedy  was  solely,  or 
more  effectually  to  be  found  there  ;  but  a  couit  of  oipiity  has  a  concurrent  jurisdiction. 
In  the  ca.se  of  '/'/*«  Corpomlvm  of  Carlisle  v.  [479]  Wilson  (13  \'es.  276),  the  Lord 
Chancellor  overi'uled  a  demm-rer  to  a  bill  fcn'  .ui  account  of  tolls  thorough,  which 
raised  the  (|uestion,  whether  a  bill  lay  for  such  a  toll,  the  objection  being  that  the 
plaintiff's'  remedy  was  at  law  ;  and  in  the  connnon  case  of  bills  for  tithes  the  ])lainliff's 
had  no  doubt  a  remedy  at  law,  yet  such  a  ground  of  objection  had  never  yet  been  taken. 

In  the  present  case,  the  decree  already  made  having  established  the  plaintiff's' 
right,  (they  submitted)  had  rendered  it  unncces.sary  that  the  plaintiff's  should  ffrst 
proceed  at  law  ;  and  neither  the  e.vistence  of  the  custom,  or  the  legality  of  it,  has  been 
denied. 

[Lord  Chief  Haron.  There  have  been  cases  of  this  sort  decided  by  Lord  Kenj'on 
and  Lord  Thurlow,  where  no  action  had  been  brought.] 


G70  THE   MAYOR    OF   READINO    V.  WINKWORTH  5  PRICE,  480. 

They  then  suggested,  that  if  the  Court  should  consider  that  an  action  at  law  was 
uecessarv,  the  bill  might  be  retained  for  a  yeai',  with  libeity  for  the  plaintift's  to  pro- 
ceed in  the  mean  time  at  law  :  and  they  cited  the  case  of  The  Duke  of  Leeds  v.  Nev) 
Madnor  (2  Br.  Ch.  Ca.  338,  519). 

For  the  defendants  it  was  contended,  that  if  the  plaintitls  were  entitled  to  toll  on 
the  bulk  of  the  corn  sold  by  sample,  they  might  have  [480]  brought  an  action  against 
the  sellers  to  recover  it.  The  Bailiff,  ifc,  of  Tewkesbury  v.  Brichidl  (2  Taunt.  130). 
And  having  insisted  on  the  objection  before  taken  collaterally  to  the  bill,  of  a  want  of 
equity,  (not  having  previously  established  their  title  at  law,  without  which  they  would 
have  no  right  to  a  discovery,)  they  submitted,  that  such  a  toll  as  was  now  claimed 
never  could  have  had  a  legal  existence,  for  it  was  at  once  a  claim  of  a  market  toll  and 
a  toll  thorough,  and  founded  both  on  prescription  and  grant:  and  it  is  claimed  not 
merely  for  corn  sold  on  market-days,  but  on  every  day  in  the  week,  and  in  e\'ery  part 
of  the  town — that  there  was  no  evidence  given  of  what  tolls  the  abbot  had,  and  that 
the  toll  decreed  to  be  paid  to  the  plaintift's  in  the  suit  in  the  reign  of  James,  was  quite 
distinct  from  that  now  claimed,  and  it  did  not  appear  for  what  the  bill  was  filed — that 
there  was  no  consideration  for  the  toll ;  for  the  abbot  was  bound  to  repair  the  bridges, 
&c.  not  in  consideration  of  the  tolls,  but  of  his  possessions  in  Reading,  and  the  fee  farm 
rent  reserved  to  the  crown  by  the  charter,  was  payable  not  out  of  the  tolls,  but  out  of 
the  rent  of  certain  houses  in  the  borough,  the  property  of  the  corporation. 

They  cited  the  case  of  Hill  v.  Smiih  (4  Taunt.  520),  as  establishing  that  a  pi-e- 
seription  for  toll  in  respect  of  goods  sold  by  sample,  and  afterwards  delivered,  could 
not  be  supported. 

[481]  They  also  submitted,  that  the  plaintiff  should  have  filed  separate  bills  against 
each  of  the  defendants,  for  their  interests  were  not  joint.     DiUy  v.  Doig  (2  Ves.  486). 

10th  February. — Richards,  Lord  Chief  Baron,  now  delivered  judgment.  Having 
stated  the  nature  and  object  of  the  suit — It  is  (said  his  Lordship)  sufficiently  proved, 
that  these  tolls  formerly  belonged  to  the  abbey,  and  that  they  passed  to  the  crown  on  its 
dissolution  and  from  the  crown  to  the  plaintiffs  :  and  I  apprehend  that  the  plaintiffs  are 
entitled  to  the  same  tolls,  whatever  they  may  be,  to  which  the  abbey  would  be  now 
entitled,  in  case  it  had  not  been  dissolved,  and  still  retained  this  part  of  its  possessions. 

Then  the  questions  are,  whether  the  plaintiffs  are  entitled  to  all  or  any  of  the  tolls 
demanded  by  the  bill,  and  ha\'ing  sued  for  them,  whether  they  have  a  right  to  maintain 
this  suit  in  a  court  of  equity  against  these  defendants.  The  first  is  purely  a  legal 
question,  and  it  seems  to  me  that  it  cannot  with  propriety  be  settled  in  a  court  of 
equity,  without  a  decision  first  obtained  in  a  court  of  law  ;  but  I  also  think  that,  with 
the  advantage  of  a  legal  decision  in  favour  of  the  plaintiff's,  a  Court  of  Equity  has 
juiisdiction,  and  may  support  the  claim,  and  make  the  decree  which  is  prayed  by  the 
plaintift's — at  least  to  a  certain  extent,  as  [482]  far  certainly  as  to  establish  the  custom. 
There  are  many  cases  which  have  been  decided  within  the  principle  on  which  this  case 
is  founded  ;  indeed  most  of  the  cases,  (if  not  all  of  thera  which  have  been  cited  for  the 
defendants,  admit  the  principle,  even  where  the  decisions  have  been  adverse  :  and  it 
appears  to  me  that  Lord  Hardwicke  decided  The  Mayor  of  York\.  PiJkington  ami  Others, 
in  1  Atk.  upon  a  ground  which  calls  upon  me  to  maint^iin  this  bill  in  favour  of  the 
plaintiffs,  against  the  objection  of  the  defendants, — provided  the  legal  question  should 
be  decided  against  them.  I  see  no  difference  in  principle  between  the  case  at  the  bar 
and  the  cases  respecting  tolls  to  a  mill  where  several  tenants  claim  a  title  to  profits  in 
the  toll,  and  cases  which  respect  manors  and  other  places  where  customs  prevail,  and 
where  the  coui'ts  maintain  suits  to  establish  them.  I  think,  therefore,  that  this 
suit  is  proper  with  I'espect  to  the  object  of  establishing  the  plaintiffs'  right,  and  if  the 
plaintiffs  succeed  at  law,  the  Court,  I  think,  must  pronounce  a  decree  accordingly. 

It  has  been  urged,  on  the  part  of  the  plaintiff's,  that  a  decree  has  already  been 
made  in  favor  of  the  corporation  upon  this  subject;  and  that  therefore  the  Court 
ought  now  to  proceed  upon  that  judgment,  without  sending  the  case  to  the  considera- 
tion of  a  jury  in  a  court  of  law.  Doubtless  every  just  deference  will  always  be  paid 
to  the  judgment  of  a  Court  in  former  times,  but  the  case  [483]  leferred  to  does  not 
govern  all  the  questions  in  this  case,  and  I  think  also,  that  in  other  respects  it  does 
not  apply  to  the  case  now  before  the  Court.  That  bill,  it  is  true,  treated  the  defen- 
dants to  it  as  parties  who  had  no  connection  with  the  corporation  :  but  they,  in  their 
answer,  insisted  that  they  were  freemen,  and  therefore  exempt  from  the  payment  of 
the  tolls.     At  the  hearing  it  appeared  that  they  were  freemen,  and  judgment  was 
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given  against  them,  they  being  freemen  according  to  their  own  shewing.  Now  the 
present  defendants  are  not  freemen,  anil  it  does  not  follow  that  they  are  in  the  same 
condition  with  those  defendants.  They  thought  that  the  circumstance  of  their  being 
freemen,  excused  them  from  the  liability  to  the  toll.  We  do  not  know  how  the  Court 
might  have  considered  this  defence,  if  it  had  been  set  up  in  that  case.  At  all  events, 
it  appears  that  that  decision  was  against  freemen,  antl  the  present  bill  is  against 
strangers,  that  is,  persons  who  are  not  freemen. 

In  that  view  of  the  case  I  feel  it  my  dut}'  not  to  decide  in  favor  of  the  plaintili's 
inunediately,  notwithstanding  that  decree  :  and  if  that  decree  bad  not  been  in  existence 
I  think  it  would  have  been  impossible  to  urge  the  propriety  of  my  deciding  without 
an  enquiry  in  another  place,  and  therefore  I  feel  it  my  duty  to  retain  the  bill  for  a 
twelvemonth,  with  liberty  for  the  plaintiffs  to  bring  an  action  or  actions  against  the 
defendants,  as  they  shall  be  advised,  with  liberty  to  the  Judge  [484]  to  indorse  the 
postea,  in  respect  of  what  tolls  the  vei'dict  or  verdicts  shall  be  had. 

It  must  be  borne  in  mind  too,  that  this  is  a  case  of  toll  claimed  for  corn  .sold  by 
sample,  and  not  only  in  the  market-place  but  elsewhere,  and  therefore  the  issue  must 
be  so  framed  as  to  meet  all  those  points. 

Decree  accordingly. 

The  Costs  to  be  reserved  generally. 


[485]    In  the  Exchequer  Chamber.    Coram  Eichards,  Ld.  Ch.  Baron. 

1>E  Whrlpdale  v.  Milburn  and  Others.  Tuesday,  10th  February  1818. — A 
measure  of  oatmeal,  payable  in  lieu  of  the  tithe  of  corn  and  grain,  is  a  good 
modus. — Where  tithe  of  corn  has  never  within  memory  been  payable  in  a  parish, 
and  a  contributorv  payment  exempting  the  whole  parish,  is  paid  by  cei'tain, 
though  not  all,  of  the  owners  and  occupiers  of  estates,  the  question  of  whether 
farm  or  district  modus,  must  go  to  an  issue. — An  answer,  by  a  former  rector,  to 
a  bill  filed  to  establish  a  modus  of  a  certain  measure  of  meal,  as  to  one  farm, 
admitting  that  the  ])arish  is  exempt,  in  considei'ation  of  a  commutation  for  meal, 
is  not  only  admissible,  but  strong  evidence  to  prove  a  district  modus. — A  modu.?, 
laid  to  be  payable  by  "certain  occupiers,"  uncertain  and  insufficient. — In  a  bill  to 
establish  a  modus  against  a  dean  and  chapter,  as  rector,  the  ordinarj'  and  patron 
are  necessary  parties. 

The  plaintiff  was  lessee  of  the  impropriate  rectory  of  Cumwhitton,  (Cumberland,) 
under  the  Dean  and  Chapter  of  Carlisle,  and  he  had  filed  this  bill  for  an  account  of 
tithes. 

The  plaintiir  had  (lied  a  similar  bill,  in  180;),  for  the  s.ame  object,  against  other 
occupiers.  They  ])lcadcd  the  same  modus  ;  but  the  Court,  on  that  occasion,  flccreed 
an  account,  (without  prejudice  to  the  defence  in  any  future  suit,)  because  thcv  h.ad  not 
properly  laid  the  modus,  in  having  stated  it  to  bo  p;iyable  "liy  certain  occupier.s," 
without  shewing  more  particularly  by  whom  it  was  payable. 

Those  defendants  then  filed  a  cro.s.s-bill,  to  establish  the  same  modus  against  the 
plaintill',  as  lessee,  aiifl  the  Dean  and  Chapter  of  Carlisle,  as  impropriate  rectors  of 
the  parish  ;  but  that  bill  [486]  the  Lord  Chief  l}aron  orrlered  to  stand  over,  (giving 
liberty  to  amend,  on  p.aying  the  costs  of  the  day,)  for  defect  of  proper  parties,  the 
Ordinary  (the  Bishop  of  Carlisle)  not  having  l)cen  made  a  defendant. 

The  present  defendants  set  up  a  parochial  modus  of  fifteen  cskeps  of  oat  or 
havermeal,  payable  yearly,  on  or  ai)out  the  1st  .June,  to  the  rcct<^)r,  &c.  in  lieu  of  the 
tithes  of  coin  an<l  grain,  by  the  several  and  respective  occupiers  of  lands  within  the 
parish  of  ('umwiiitton.  And  they  further  stated,  that  for  the  convcineiice  of  the 
several  occupiers,  the  cskc|)s  had  licen  ap|)ortioncd  in  certain  shares  amongst  thcni 
selves,  by  agreement,  liitt  that  the  rector  was  entitled  to  resort  to  any  of  the  occupiers 
for  ])aymcnt. 

The  plaintiir  endeavoured,  by  old  leases  of  the  tithes,  reserving  to  the  rector-s 
a  rent  of  fifteen  eskeps  of  meal,  anfl  other  evidence,  to  shew  that  the  fifteen  eskcps  of 
oatmeal  were  paid,  not  as  tithe,  to  the  rectors,  but  as  rent,  in  coTisequence  of  an 
understanding  between   their  lessee,  iind   the  occnpier.i,   producing  a   contributory 


672  DE   WHELPDALE   V.  MTLBURN  5  PRICE,  487. 

arrangement,  conformalile  with  such  payment — or  if  that  were  not  so,  that  it  was,  at 
most,  a  farm  modus,  eovei'ing  only  the  respecti\'e  farms  of  the  several  contributors, 
and  not  a  payment  in  lieu  of  the  tithe  of  corn  of  the  whole  parish.  And  in  support 
of  that  part  of  their  ease  they  shewed,  that  there  were  several  farms  which  did  not 
bear  any  part  of  the  contribution  to\vards  the  payment ;  and  they  [487]  contended, 
that  if  they  were  farm  moduses,  they  did  not  cover  any  other  part  of  the  parish  than  the 
particulai'  farms,  nor  any  part  of  the  newly-inclosed  lands  belonging  to  the  farms 
inclosed  under  the  36  Geo.  III. — as  held  in  Moncaster  v.  Il'atson  (-5  Burr.  1375). 

The  defendants,  on  the  other  hand,  proved  general  non-payment  of  the  tithes  : 
and  they  gave  in  evidence  the  answer  of  the  Dean  and  Chapter  in  a  suit  instituted 
against  them  in  this  Court,  in  the  3d  James  II.  by  John  Bird,  owner  and  occupier  of 
an  estate  in  the  parish,  to  establish  a  modus  of  three  bushels  of  oatmeal  in  lieu  of  all 
tithes.  In  that  answer  was  the  following  passage  : — "These  defendants  say,  that  the 
tithe  of  wool  and  lamb,  calves,  foals,  pigs  and  geese,  and  all  other  mixed  and  small 
tithes,  are  due  and  payable  in  kind  by  the  said  parishioners  ;  but  as  forpriedial  tithes, 
they  do  believe  that  they  are  payable  and  paid  yearly  by  the  parishioners,  in  general 
certain  measures  of  meal,  (to  wit)  fifteen  eskeps  of  oatmeal,  for  and  in  lieu  of  the 
tithe  of  corn  and  grain  growing  within  the  said  parish  and  that  the  complainant,  for 
his  particular  part  and  proportion  thereof,  does  pay  three  bushels  of  meal,  or  there- 
abouts, yearly,  for  his  tithe  of  corn  and  grain  ;  but  these  defendants  know  not,  nor 
do  believe  that  the  said  oatmeal  was  ever  paid  by  the  complainant  or  his  ancestors, 
or  accepted  and  received  by  these  defendants,  and  their  predeces-[488]-sors,  in  full  of 
all  tithes  for  the  said  messuage  and  tenement,  as  in  the  bill  is  suggested,  but  only  as 
a  modus  for  and  in  lieu  of  the  tithe  of  corn  and  grain  as  aforesaid.' — The  counsel  for 
the  defendants  also  adverted  to  the  local  case  of  Seivell  v.  The  Dean  and  C'haplrr  of 
t'atiide  (1  Wood's  Decrees,  139),  in  which  this  modus  was  recognized  as  being  a  well- 
known  subsisting  modus  :  and  they  contended,  that  this  was  a  parochial  modus,  and 
therefore  covered  the  newly-inclosed,  as  well  as  the  old  inclosed  lands  allotted  to  the 
farms.     Slochwell  v.  Tern/  (1  Ves.  115),  Bi^ho]>  v.  Chichester  (4  Gw.  1323). 

The  discussion  of  this  case  occupied  several  days,  and  the  admission  of  the  answer 
in  the  cause  of  Bird  v.  The  Dean  and  Chapter  of  Carliale,  as  evidence  in  this  cause, 
was  strongly  objected  to,  on  the  ground,  that  the  Dean  and  Chapter  of  that  day 
could  not  bind  their  successors  by  any  admissions — that  there  did  not  appear  to 
have  been  any  decree  in  the  cause — and  that  the  bill,  in  answer  to  which  it  had  been 
put  in,  had  only  set  up  a  farm  modus  ;  but  the  Lord  Chief  Baron  admitted  it :  and 
the  questions  ultimately  resolved  themselves  into  that  on  the  corn  modus  ;  on  which 

Richards,  Lord  Chief  Baron,  now  gave  judgment. 

It  is  admitted,  that  all  titheable  matters  are  [489]  payable  in  kind,  except  corn 
and  grain  ;  with  the  exception  of  that,  therefore,  there  must  be  a  decree  for  an  account 
of  all  the  tithes  sought  by  the  bill.  [His  Lordship  then  stated  the  particulars  of 
the  claim  in  that  respect,  and  the  defence  set  up.]  The  objections  which  were  made 
to  the  legality  of  that  mode  of  commutation  (the  eskeps  of  oatmeal)  were  not  very 
earnestly  pressed,  and  no  case  was  cited  against  it.  The  only  question  therefore  is, 
whether  the  contract  is  sufficiently  ancient,  and  whether  it  is  borne  out  by  the 
evidence. 

It  has  certainly  been  proved  satisfactorily,  that  no  tithe  in  kind  has  ever  been 
paid  in  this  parish  for  corn,  as  far  as  memory  can  reach.  The  mode  of  rendering  the 
payment  anciently  is  not  very  accurately  described,  nor  is  there  any  account  of  its 
origin  given  even  by  evidence  of  reputation,  nor  any  explanation  of  the  reason 
of  the  render,  unless  it  were  in  lieu  of  tithes.  All  other  tithes  are  payable  in 
kind  :  it  must,  therefore,  have  had  relation  to  the  tithe  of  corn.  I  have  no  difficulty 
in  saying,  that  I  feel  considerable  embarrassment  on  the  evidence  which  has  been 
given.  The  observations  which  have  been  made  on  it  deserve  much  attention,  and  I 
cannot  see  any  thing  which  enables  me  to  say,  whether  the  payment  has  been  made 
as  a  modus,  or  whether,  if  it  were,  it  has  been  payable  for  the  whole  of  the  parish,  or 
only  for  parts  of  it.  But  the  answer  which  has  been  read  relieves  me  from  great  part 
of  the  difficulty.  [His  Lordship  read  the  passage  already  extracted.]  [490]  That  is 
clearly  a  very  extensive  and  general  admission.  Whether  the  defendants  were  well 
advised  or  not,  in  .so  answering,  I  do  not  pretend  to  say  ;  but  after  that  admission  it 
is  impossible  that  I  can  decree  an  account  of  the  particular  tithe,  unless  the  plaintiff 
take  an  issue,  and  that  shall  be  found  in  his  favor. 
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The  following  issue  *'  was  therefore  ordered  : — 

Whether  from  time,  &c.  there  have  not  Ijeeii,  and  was  then  payable  to  the  rector, 
&c.  by  the  several  and  lespective  occupiers,  &q.  tiftuen  eskeps,  &c.  as  a  parochial 
modus  or  prescriptive  paynient,  for  the  tithes  of  corn,  &c.  on  all  the  lands,  as  well 
old  inclosures  as  new. 

[491]  GiBnoNS  V.  The  Company  of  Proprietoks  of  the  Waterloo  Bridge, 
AND  William  Bayley,  their  Chief  Clerk.  Demurrer. — Tuesday,  10th  February 
1818. — A  demurrer  to  a  bill,  by  an  annuitant,  against  an  incorporated  company, 
and  their  clerk,  for  a  discovery  of  funds  not  appropriated,  over-ruled  on  the 
ground  of  the  clerk  joining  in  the  demurrer,  he  having  no  right  to  demur. — The 
clerk  of  such  a  company  is  without  the  general  rule,  and  may  be  made  a  defen- 
dant, although  he  have  no  interest,  and  might  be  examined  as  a  witness. 

To  this  bill,  which  was  filed  by  the  plaintiff",  an  annuitant,  (on  behalf  of  himself, 
and  othoi-  annuitants  and  creditors,  <fcc.) — praying  a  discovery,  and  an  account  of  the 
rates  and  tolls  taken  upon  the  bi-idge  since  it  had  been  opened,  and  the  other  I'evenue 
of  the  company  accruing  since  the  annuities  had  lieen  granted,  and  the  application 
thereof — and  that  the  overplus,  after  defraying  the  necessary  current  expences, 
might  be  ap])lied  in  payment  of  the  airears — and  for  the  appointment  of  a  receiver: 

The  defendants  demurred,  as  to  so  much  as  sought  a  discovery  upon  the  allegation 
— that  the  tolls  authorized  by  the  act  of  parliament,  or  some  other  and  greater  tolls, 
had  been  taken  and  received  bj^  the  defendants  :  and  that  the  same  amounted  to  more 
than  sufficient  for  defraying  the  necessary  current  expences  foi'  carrying  the  acts  of 
pailiament  into  execution,  and  that  there  was  in  the  hands  of  the  treasurer  a  large 
surplus  ;  and  upon  the  allegation  of  the  pretences  suggested,  and  the  charges  of  the 
contrary,  and  the  account  required  from  the  defendant  Ba\'ley,  the  company's  clerk, 

[492]  Shewing— that  by  the  r'ule.s  of  the  Court  there  can  be  no  compulsion  to  set 
forth  any  matter,  which  may  subject  the  ])arty  to  penalt\'  or  foi'feiture — that  itappeared 
by  the  bill,  that  if  it  should  a[)pear  lo  the  commi.ssioncrs  appointed  by  the  act,  that 
the  defendants  had  not  appro|)riated  thc!  tolls,  or  should  have  received  dividends  of 
more  than  101.  per  cent,  on  their  shares,  any  ti\'e  of  the  commissioners  were  required 
to  order  the  defendants  to  pay  such  sums  as  should  be  ascertained  to  have  been  nol 
appropriated  or  misappro])riated,  together  with  the  sum  of  5001.  as  a  penalty  and 
forfeiture,  to  be  recovered  by  action  at  law  *- — and  that  inasmuch  as  the  discovery 
sought  would  subject  defendants,  &c.  and  for  divers  other  causes. 

Hauncey,  Maitin,  and  Wray,  in  sui)port  of  the  denuurer,  contended,  that  the 
liability  of  the  defendants  to  the  penalty  was  a  sufficient  reason,  why  they  ought  not 
to  be  compelled  to  the  discovery  sought — that  the  making  the  clerk  a  defendant,  was 
merely  for  the  jjurfMsc  of  enabling  the  plaintift's  to  enforce  the  penalties  :  and  to  the 
interrogatories  framed  for  that  purpose  alone,  the  defendants  had  demuiied — th.at 
the  answer  of  the  cicik  could  not  bo  read  against  the  company,  and  ho  might  be 
examined  as  a  witness,  ha\ing  no  interest  in  the  subject-mattci'. 

[493]  The  Solicitor  (ieneral,  Home,  and  Cooper,  for  the  bill,  urged  that  the  efloct 
of  this  dcmuirer  being  allowed,  would  bo,  to  give  to  the  penal  clause  the  o|)eraticin  of 
proterting  the  defendants  from  lendering  any  account  Hei'C  too  all  the  defendants 
had  demurred,  whereas  all  of  them  wei'c  clearly  not  liable  to  the  penalty  ;  for  the 
clerk  was  ceitainly  not  liable,  and  could  not  refu.sc,  on  that  ground,  to  answer  any 
question  put  to  him  as  a  witness  :  nor  has  he  any  interest,  and  therefore  ought  not  to 
be  peinn'tted  to  demur  (o  a  bill  for  a  discovery,  to  which,  justice  aiifl  the  reason  of 
the  proceeding,  re(|uired  that  he  should  bo  made  a  Jiarty. 

KiCHARDS,  Chief  BaroiL     I  never  knew  an  instance  of  a  clerk  demurring  to  a  bill 

*'  On  the  trial  of  the  issue,  Mr.  J.  Bailey  laid  groat  sti-ess,  in  directing  the  jury, 
on  the  evidence  of  the  answer,  (observing  that  it  was  nuu^h  stronger  than  if  it  ha<l 
been  merely  the  answer  of  an  individual,  and  that  it  wa.s  ])ut  in  at  a  time  when  the 
rector's  rights  were  much  more  capable  of  proof,)  as  being  very  cogent  t(!stimony 
against  the  defendants  on  this  issiu'. 

*-  The  acts  had  so  provided,  and  the  provisions  wore  sot  out  in  the  bill  which 
charged  the  defendants  with  having  not  appropriated  .and  misappropriated  the  tolls 
received  by  them. 

Ex.  Div.  u.— 22 
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of  this  sort.  Some  of  the  (juestioiis  put  do  not  lead  to  .-i  liaViilitv  to  penalties.  I  have 
no  difficulty  in  saying,  thai  the  demurrer  cannot  be  maintained,  for  it  is  clear  that  a 
clerk  to  the  defendants  cannot  demur  on  the  ground  that  his  principals  are  liable  to 
penalties,  and  his  answer  could  not  be  read  against  them.  It  has  been  said,  that  the 
clerk  ought  not  to  have  been  made  a  party,  as  he  has  no  interest,  and  might  be 
examined  as  a  witness.  But  this  is  the  case  of  a  corporation,  and  therefore  from 
necessity  it  has  been  allowed,  as  an  exception  to  the  general  rule  that  one  who  may 
be  a  witness  caimot  be  made  a  defendant  to  a  bill  for  discovery  *i.  As  he  has,  there- 
fore, clearly  no  [494]  right  to  demur,  this  demurrer  is  bad  for  joining  him,  and  it 
must  on  that  ground  be  overruled. 

Graham,  Wood,  and  Garrow,  Baions,  concurring, 

Demurrer  over-ruled  *-. 

[495]    In  the  Exchequer  Chamber.    Coram  Richards,  Ld.  Cii.  Baron. 

Jenkinson  v.  Royston  and  Others.  10th  February  1818. — A  defence  to  a  bill 
for  tithes,  of  a  district  modus,  where  the  defendants  do  not  state  on  the  record, 
and  prove  by  evidence  an  occupation  therein  must  fail. —A  custom — (to  pay)  for 
every  foal  Id. — for  every  milch  cow  2d. — and  for  every  heckforth,  or  heifer,  that 
bad  had  but  one  calf,  id.,  for  and  in  lieu  of  milk,  and  all  profit  arising  by  such 
cow  or  heifer,  except  the  calf, — good  ;  notwithstanding  it  be  not  accurately  laid, 
the  redundant  words  at  the  end  being  rejectible  as  surplusage. — Cah'es,  in  kind, 
to  be  delivered  at  the  will  of  the  ownei-,  after  they  were  three  weeks  old,  and  at 
such  time  of  the  year  as  the  owner  might  think  best  to  spare  them,  not  hindering 
his  breed  ;  the  parson,  if  he  delayed  the  fetching,  to  pay  for  the  keeping. — Pigs, 
in  their  kind,  to  be  delivered  at  the  will  of  the  owner,  after  they  were  nine  days 
old ;  and  if  the  parson  delayed  to  fetch  them,  to  pay  for  the  keeping  afterwards, 
as  reason  should  require,  or  the  parties  could  agree, — bad,  for  uncertainty  and 
unreasonableness — being  vitiated  by  the  qualification  of  the  delivery  at  will ;  and 
the  parson  to  pay  for  the  keep  until  delivered. — Lambs,  in  their  kind,  to  be 
delivered  the  1st  day  of  May  ;  and  if  under  seven,  to  pay  for  every  lamb  a  half- 
penny ;  and  if  seven  lambs,  and  under  ten,  to  pay  one  lamb,  and  to  be  allowed 
for  every  lamb  that  wanted  of  the  ten  a  halfpenny :  and  so  likewise  for  any  odd 
number  of  lambs  :  and  so  likewise  for  calves :  but  that  if  any  person  had  under 
seven  calves,  or  an  odd  number  of  cahes  under  seven,  and  sold  any  of  them  to 
the  butchei',  he  was  to  pay  to  the  parson  the  tenth  pai-t  of  the  money  which  they 
were  sold  for ;  and  that  tithe  of  lambs  was  to  be  paid  in  kind,  as  well  those  that 
fell  after,  as  those  that  fell  before  the  1st  of  May,  respect  being  always  had  to 
the  number  of  lambs,  according  and  pursuant  to  the  above  prescription  or  modus, 
save  that  those  that  fell  after  Ma^'-day  were  to  be  kept  by  the  owner  until  a 
month  old,  and  if  longer,  he  was  to  be  paid  for  keeping ;  and  so  of  lambs  that 
fell  within  a  month  before  May-day,  which  were  to  be  kept  by  the  owner  until  a 
month  old,  and  if  longer,  he  was  to  be  paid  for  keeping, — bad,  because  unin- 
telligibly laid,  and  binding  the  parson  to  pay  for  keeping  the  tithe  animal  beyond 
a  month  old. — The  farmer  is,  in  general,  bound  to  keep  it  till  it  be  able  to  live 
without  the  mother :  but  an  established  custom  may  controul  the  rule. — Geese 
and  Pigs,  in  kind,  to  be  delivered  before  Midsummer ;  and  if  any  person  should 
have  under  seven  pigs  or  geese,  he  was  to  pay  for  e\'ery  pig  or  goose  a  half- 
penny ;  and  if  he  should  have  seven,  and  under  ten,  he  was  to  pay  one,  and  to 
be  allowed  for  them  that  wanted  of  ten  a  halfpenny  a-piece  for  every  one,  and 
so  for  any  odd  numlier  of  pigs  or  geese, — good. — Bees :  for  every  stock  driven 
or  smothered,  whereof  profit  is  taken,  2d. — quere. — Wool :  the  tenth  stone  or 
tenth  pound  to  be  paid  presently  after  the  sheep  were  clipped  ;  and  if  any  person 
should  sell  sheep  after  Candlemas,  and  before  clipping,  to  pay  for  the  wool,  for 
every  sheep  Id.  if  he  sold  them  out  of  the  parish, — good. — Hemp  and  femble  the 
tenth  sheaf,  when  it  was  pulled,  withered,  and  threshed ;  and  that  the  withering 

*'  Vide    IVych    v.    Meal,   3   P.   Wms.   310.     Le   Texkr  v.   Margravine  of  Jspach, 
15  Ves.  159. 

*2  Vide  Attorney  General  v.  Dtiphssis,  Parker,  144. 
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and  threshing  of  hemp  ;ind  fenible,  was  to  be  considered,  deemed,  and  taken,  foi- 
and  in  lieu  of  the  seed, — good. — Kape-seed,  the  tenth  bnshel,  ready  dressed,  the 
parson  allowing  for  the  dressing  Id.  the  bushel, — bad,  for  omission  of  fractional 
proportions.  —For  onion-seed  the  tenth  bed,  if  more  than  half  a  poiuid  sown  :  for 
less,  none, — bad. — For  every  acre  of  reed-ground  hooken,  cropt,  or  mown  in  the 
year.  Id. — good. — Fggs  :  for  every  hen  or  duck  two  eggs  ;  and  for  every  cock 
or  drake,  either  of  them,  three  eggs, — bad — deficient  consideiation,  and  being 
ejusdem  generis. — The  inhabitants  to  pay  the  parson  yearly,  for  every  acre  of 
fed  ground  in  the  parish,  for  herbage  Id.  or  the  fall,  at  the  parson's  election, — 
l)ad. — All  that  follow — bad. — A  decree,  professing  to  establish  customs  of  tithing, 
and  modes  of  payment,  some  of  which  being  obviously  not  legal  moduses,  founded 
on  agreements  not  ratified  by  the  ordinary  and  patron,  and  not  on  a  bona  fide 
adverse  suit  to  establish  the  moduses,  and  pronounced  in  a  cause  to  which  the 
patron  and  ordinary  were  not  parties,  not  conclusive  or  binding  either  on  the 
Church  or  the  Court. 

The  plaintifT  tiled  the  present  bill,  claiming,  as  rector  of  Leverington,  (Cambridge- 
shire,) all  the  great  and  small  tithes  in  kind,  against  the  defendants  (occupiers),  for 
an  account  of  the  tithe  of  hay,  artificial  grasses,  and  fodder,  taken  from  the  lands 
[496]  in  their  respective  occupation.s,  and  of  various  small  tithes  therein  enumerated. 

The  defendants  admitted  the  plaintiff's  title  to  the  tithes  sought,  or  to  certain 
moduses,  compositions,  and  payments,  in  lieu  thereof. 

The  answer  then  stated,  that  by  custom  at  Piaster  every  householder  and  inhabitant 
within  the  parish  was  to  resort  to  the  church  or  parsonage-house,  and  there  to  reckon 
and  pay  the  following  moduses : — 

[497]  For  grounds  mown  between  the  sea-dyke  and  cattle-dyke,  2d.  the  acre,  and 
in  Flancficld,  lAd.  the  acre.  Item.  Foi-  all  the  grounds  mown  between  the  high  fen- 
dyke  and  cattle-dyke,  Id.  the  acre,  for  and  in  lieu  of  all  hay  grown  and  cut  within 
the  said  places. 

Item.  For  every  foal.  Id. — for  every  milch  cow,  2d. — and  for  every  heckforth  oi' 
heifer  that  had  h.'id  but  one  calf  Id.,  foi'  and  in  lieu  of  milk,  and  all  profit  arising  by 
such  cow  or  heifer,  except  the  calf. 

Item.  Calves,  in  kind,  to  l)e  delivered  at  the  will  of  the  owner,  after  they  wei'e 
three  weeks  old,  and  at  such  time  of  the  year  as  the  owner  might  think  best  to  spare 
them,  not  hindering  his  breed,  the  parson,  if  he  delayed  the  fetching,  to  pay  for  the 
keeping. 

Item.  Lambs,  in  their  kind,  to  be  delivered  the  first  day  of  May,  and  if  any 
person  had  under  seven  lambs,  to  pay  for  every  lamb  a  halfpeiniy,  and  if  he  had 
seven  lambs  and  under  ten,  he  was  to  pay  one  lamb,  and  to  be  allowed  foi  every 
lamb  that  wanted  of  the  ten  a  halfi)eiiny,  and  so  likewise  for  any  odd  mimber  of 
l.inibs,  and  so  likewise  foi'  calves.  ]5ut  that  if  any  person  had  under  seven  calves,  or 
an  odd  numbei'  of  calves  under  seven,  and  sold  any  of  them  to  the  l)utcher,  he  was  to 
I)ay  to  the  parson  the  tenth  part  of  the  money  which  they  were  [498]  sold  for((() :  and 
that  tithe  of  lamljs  was  to  be  paid  in  kind,  as  well  those  that  fell  after  as  those  that 
fell  before  the  first  of  May,  respect  l)eing  always  had  to  the  number  of  lambs, 
according  and  pursuant  to  the  above  pi'cscription  or  modus,  save  th;it  those  that  fell 
after  May-day  were  to  be  kept  by  the  owner  until  a  month  old,  and  if  longer,  ho  was 
to  be  paid  for  keeping ;  and  so  of  lambs  that  fell  within  a  month  before  .Vlav-day, 
which  were  to  be  kept  b^'  the  owner  until  a  month  old,  and  if  longer  he  was  to  i)e 
jmid  for  keeping. 

Item.  I'igs,  in  their  kind,  to  be  delivered  :it  the  will  of  the  owner,  after  they 
were  nine  days  old,  and  if  the  parson  delayed  to  fetch  them,  he  was  to  p.'iy  foi-  the 
keeping  afterwards,  as  reason  should  i'e(|uire,  or  the;  parties  could  agree. 

Item.  (Jeese,  in  their  kind,  to  be  delivered  l)cfore  Midsummer,  and  if  anv  person 
should  have  under  seven  pigs  or  gee.se,  he  was  to  pay  for  every  pig  or  goose  a  half- 
penny ;  and  if  he  should  have  seven  and  under  ton,  he  was  to  pay  one,  and  to  l)e 
allowed  for  them  th.'it  wanted  of  ten  a  ii.dfpcnny  a  piece  for  every  one,  and  so  for 
any  odd  numlicr  of  pigs  or  geese. 

(Certain  Eastei'  oft'erings.) 

(o)  Vide  Leathes  v.  Neiuill,  ante,  vol.  i\'.  \>.  .'574  ;  and  Lai/iig  v.  Yarborouqh,  ib. 
p.  405-G. 
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[499]  Item.  Bees :  for  every  stock  driven  or  smothered,  whereof  profit  is 
taken,  2d. 

Item.  Wool :  the  tenth  stone  or  tenth  pound  to  be  paid  presently  after  the  sheep 
were  clipped,  and  if  any  person  should  sell  sheep  after  Candlemas,  and  before  clipping, 
to  pay  for  the  wool,  for  every  sheep  Id.  if  he  sold  them  ou'  of  the  parish. 

Item.  Corn  :  if  it  1)6  bound  the  tenth  sheaf,  and  if  it  be  loose  the  tenth  shock, 
but  which  custom  is  done  away  by  act  of  parliament.  Hemp  and  femble  :  the  tenth 
sheaf  when  it  was  pulled,  withered,  and  threshed,  and  that  the  withering  and  thresh- 
ing of  hemp  and  femble  was  to  be  construed,  deemed,  and  taken,  for  i,ind  in  lieu 
of  the  seed. 

Item.  Eape-seed  :  the  tenth  bushel  ready  dressed,  the  parson  allowing  for  the 
dres.sing  Id.  the  bushel. 

Item.  Wood  :  the  tenth  tree  when  it  was  felled,  of  twenty  years  growth  or 
under,  which  twenty  years,  if  never  felled  before,  was  to  be  reckoned  from  the  first 
planting,  but  if  felled  before,  from  the  last  felling  thereof,  (but  which  custom  was 
done  away  by  act  of  parliament). 

For  flax  :  the  tenth  pottle,  when  watered  and  bleached,  but  which  custom  defen- 
dants waive. 

[500]  For  onion  seed  :  the  tenth  bed,  if  more  than  half  a  pound  sown  ;  for  less, 
none. 

Item.  For  e\'ery  acre  of  reed-ground  that  was  hooken,  cropt,  or  mown  in  the 
j'ear,  Id. 

Item.  At  Easter  tithe  eggs  :  for  every  hen  or  duck  two  eggs,  and  for  every  cock 
or  drake,  either  of  them,  three  eggs. 

Item.  The  inhabitants  to  pay  to  the  parson  3'early,  for  every  acre  of  fed  ground  in 
the  parish,  (Throckenholt  not  included),  for  herbage  Id.  or  the  fall,  at  the  parson's  elec- 
tion— for  every  dove-house  Gd. — for  every  house,  having  an  orchard  or  chery-ground,  so 
as  it  was  above  half  an  acre  of  land.  Is. — for  every  acre  of  new-improved  ground  in 
the  mar.sh  or  fen,  which  should  be  mown,  2d.  and  for  every  such  acre  fed  there  Id. 
or  the  fall,  at  the  election  of  the  parson.  (Grounds  sown  with  clover,  and  such  like 
seed,  for  the  use  and  puipose  of  feeding  horses,  sheep,  or  beast,  neat  or  profitable,  to 
be  accounted  as  feeding  land,  and  not  otherwise.)  And  in  case  the  parson  should 
take  the  fall,  then  in  such  year  he  was  not  to  have  the  penny  the  acre  herbage, 
neither  in  the  old  grounds  or  in  the  new-improved  grounds.  That  tithe  of  cole-seed, 
mustard-seed,  and  turnip-seed,  upon  lands  tilled,  plowed,  or  sown,  or  ordered  to  that 
puipose,  was  to  be  paid  in  the  same  manner  and  proportion  as  rape-seed  was  said  to 
be  payable.  That  madder,  being  a  new  improve-[501]-ment,  was  to  be  paid  in  kind. 
That  for  every  mill  for  the  grinding  of  corn  within  the  said  parish,  such  modus  or 
payment  to  be  paid  therefore,  as  was  and  had  been  theretofore  paid  for  the  same,  due 
notice  to  be  given  to  the  minister  to  take  his  tithes  before  corn  carried  off  the 
Itemises  ;  that  by  the  word  "  fall "  was  meant  the  profit  of  the  particular  tithe,  which 
the  incumbent  might  take  as  above,  abating  the  penny  an  acre,  whether  fed  with 
profitable  or  unprofitable  cattle  :  the  clergyman  to  take  either  at  his  choice,  but  not 
liotb.     (Other  personal  dues,  to  be  paid  as  theretofore.) 

Item.  Every  stianger  occupying  any  feedings,  grounds,  or  pasture,  was  to  pay 
the  same  acreage  for  the  grounds,  or  pasture  for  herbage,  after  the  custom  of  the 
field,  as  the  inhabitants  paid  for  mown  ground  or  the  fall,  at  the  parson's  choice. 

The  answer  then  stated,  that  the  defendants  had  annexed  thereto,  by  way  of 
schedule,  a  map  or  plan,  wherein  were  shewn  and  distinguished  the  grounds  between 
the  sea-dyke  and  cattle-dyke — the  grounds  in  Flanefiekl— the  grounds  between  the 
high  fen-dyke  and  cattle-dyke — the  grounds  in  Throckenholt,  and  the  new-improved 
grounds  in  the  marsh  and  fen  therein-before  mentioned,  with  the  quantities  and 
boundaries  thereof  respectively. 

To  prove  these  payments  set  up  as  moduses,  [502]  the  defendants  produced 
receipts  and  books  of  the  foimer  rectors,  which  fully  established  that  part  of  their 
case.  They  also  produced  a  document  which  they  urged  as  being  conclusive  of  this 
question  in  their  favour.  It  was  a  decree  of  this  Court  made  in  a  suit  instituted  by 
an  occupier,  in  the  year  169-5,  against  the  then  rector  (6'wai»(;  v.  Pern)  (h),  for  the 

(b)  1  Wood's  Tithe  Decrees,  341 ;  the  substance  of  which  is  shortly  expressed 
here  for  convenience. 
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purpose  of  establishing  a  sort  of  conventional  terrier  of  alleged  moduses  and  customs 
of  tithing  throughout  the  paiish,  with  a  view  to  fixing,  by  the  sanction  of  the  Court, 
a  certain  rate  or  custom  of  tithing  between  the  rector  ami  the  parish,  in  termination 
of  long-continued  disputes  Ijctween  them,  founded  on  foi'mer  agreements  entered  into 
between  both  parties.  The  plaintiffs  in  that  suit  were  the  parishioners  and  inhabi- 
tants of  the  parish,  and  the  rector  was  defendant.  The  bill  recited  the  various 
customs  of  tithing  (as  set  forth  in  the  present  answer,  concluding  with  the  modus  for 
eggs),  as  prevailing  in  the  parish  (referring  to  reckoning  books,  as  they  were  called, 
of  former  parsons),  and  that  about  the  year  11)21,  divers  differences  about  such  customs 
had  happened,  which  by  the  mediation  of  the  Judge  of  the  Isle  of  Ely,  and  several 
Justices,  had  been  accommodated  and  reduced  to  writing,  and  signed — that  about 
1681,  the  defendant  had  endeavoured  to  overthrow  the  same,  and  brought  several 
vexatious  suits  in  the  bishop's  [503]  court,  and  in  this  Court,  which  were  accommo- 
dated, when  the  defendant  Pern  and  the  parishioners,  about  the  19th  of  April,  1688, 
came  to  a  further  agreement  of  tithing,  over  and  besides  the  former  customs,  that  the 
inhabitants  were  to  pay,  &c.  (the  rest  of  the  moduses).  That  the  defendant  after- 
wards sued  the  plaintiff's  several  times  for  the  tithes  in  kind,  and  therefore  the 
I)laintitl',  for  relief,  prayed  the  aid  and  assistance  of  the  Court.  The  defendant  put  in 
his  answer,  and  the  cause  was  heard,  when  it  was  decreed  that  the  ancient  prescrip- 
tions or  moduses,  as  mentioned  in  the  agreement  of  lG"21,and  the  additional  agreement 
of  the  19th  of  Apiil,  1688,  should  be  ratified  and  confirmed,  and  for  ever  established 
b}'  the  authority  of  the  Court,  with  certain  alterations  and  explanations  (which  were 
stated) :  with  which  alterations  and  explanations  the  said  prescription  or  ancient 
modus,  specified  in  the  writing  dated  1621,  and  the  additional  agreement  of  1688 
were  thereby  ordered  to  be  for  ever  thereafter  observed,  kept,  and  peiformed,  l)y  all 
the  parties  interested  and  concerned  therein. 

Dauncev,  Martin,  and  Simpkinson,  for  the  plaintiffs,  took  an  objection,  in  the  first 
instiuice,  to  the  l)ill,  that  it  had  referi'cd  to  a  map  of  the  lands  for'  which  the  modus 
for  hay  was  claimed,  to  be  payable  without  setting  out  the  quantities  or  boundar-ies  in 
the  body  of  the  bill, — that  the  map  itself  was  defective,  in  not  describing  and  setting 
out  the  situation,  and  whole  extent  and  [504]  boundaries  of  those  lands — and  that  it 
had  rrot  been  proved  by  depositions. 

[But  that  objectiorr  the  Ijord  Chief  Baron,  for'  the  present,  over-r'uled,  saying,  that 
if  it  should  be  riecessar-y  to  prove  the  map  by  depositions,  he  would  still  give  the 
defendant  leave  to  exhibit  air  iirteriogatory  for  that  purpose.] 

They  then  insisted,  that  the  money  paymeirts  set  up  as  moduses  were  for  the 
most  part  in  no  respect  entitled  to  be  so  considered,  for  that,  excepting  .some  of  those 
covci'ing  the  smaller  and  more  minute  articles,  there  was  neither  cei'taiirty  or  precision 
irr  the  pleadiirg  of  thenr,  nor  I'cason  or  simplicity  in  their  riatui-e  The  moduses  for- 
cvei'y  milch  cow  aird  heifer'  that  has  yielded  but  orre  calf,  for  arrd  in  lieu  of  milk,  Ihey 
iidmitted  might  have  been  good,  but  foi'  the  (lualificatioir  added,  "and  (for-  and  in  lieu 
of)  all  pr-ofit  arising  by  such  cow  or  heifer',  except  the  calf,"  which  they  submitted 
rendcr'cd  the  modus  as  laid  so  confused  and  rirrintelligible  as  to  make  it  impossiI)le  lo 
know  what  tilhcable  nrattcr-  it  was  intended  to  cover-,  if  it  could  be  urrdcr-stood  at  all. 
As  to  the  modus  for  calves,  their-  l>eirrg  stated  to  be  delivered  at  the  will  of  the 
owner-,  wa.s  at  orrce  destructive  of  the  legality  of  such  a  payment,  for  it  would  firrrrish 
a  coirstarrt  answer  to  the  cler-gymarr  who  shorrld  demarrd  his  tithe  of  calves,  and  he 
never  could  enfoi-ce  sirch  an  aibitrar-y  modus — that  the  modus  for  lambs  also  was 
[505]  marrifold  arrd  inexplicable,  and  it  was  i-errdcied  more  so  by  havirrg  sirpcradded 
to  it,  and  mixed  u|)  with  it,  a  similar  modus  for  calves,  which  they  submitted  had 
never'  before  been  seerr,  the  whole  conchrding  with  arrotlier'  crrstom  as  to  the  larrrbs — • 
arrd  that  the  paymerrt  for  pigs  was  o[)eri  to  the  same  objectiorr  as  was  destr-rictivo  of 
the  modirs  for-  calves.  Agairrst  the  lesser'  moduses,  also,  they  irrged  the  ai'guments 
ufterwar-ds  adopted  by  the  Lor'd  Chief  Har'ori  irr  deliver'ing  judgment. 

As  to  the  decree  on  which  the  defendants  placed  gr-eat  reliarrce  (arrd  which  the 
Court  was  at  fir'st  disposed  to  consider-  as  arr  airthority  of  great  weight),  they  coir- 
tended,  that  as  it  was  rrot  gi-ourrded  orr  a  bill  to  establish  a  modus,  srrch  a  pi'oceediirg, 
of  so  comparativel}'  i-ecent  a  date,  coirld  rrot  make  or  cstjiblish  a  modus,  or  give  to  any 
previous  agreement  between  the  parties  the  effect  of  an  immemorial  contr-act.  Aird 
they  commented  much  oir  the  rratui'c  of  the  decree,  and  the  terms  of  the  agreements 
on  which  it  had  been  foirnded,  from  all  which  they  drew  the  irrferorrce,  that  the  pay- 
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merits  were  nioileni,  and  not  immemorial,  even  in  their  oiigin  ;  and  that,  if  they  had 
not  been  so,  the  fact  of  their  having  been  explained  and  altered  would  have  Vieen 
destructive  of  them  as  moduses,  and  that  even  if  it  had  been  a  decree  on  a  bill  to 
establish  them.  They  observed  that  some  of  the  ai'tieles  prescribed  for  eo  nomine 
were  of  modern  introduc-[506]-tion,  as  clover — that  the  payments,  such  as  they  were, 
were  so  badly  stated,  and  so  ill  laid,  that  no  decree  or  authority  could  make  them 
moduses,  either  in  form  or  effect.  And  to  shew  that  such  agreements,  although  so 
ratified  by  the  decree  of  a  court  of  equity,  had  been  held  not  to  be  binding  on  the 
successors  of  the  incumbent,  they  cited  the  case  of  TIte  Attorney  General  and  Blair  v. 
Cholmley  and  Others  (3  Gw.  914),  in  1765,  where  the  then  Lord  Chancellor  had 
so  held. 

The  Solicitor  General  and  Boteler  for  the  defendants — as  to  the  objection  taken 
to  the  description  of  pait  of  the  larids,  by  reference  to  a  map, — cited  Clarke  v.  Jennings 
(4  Gw.  1424),  where  that  objection  had  been  taken  and  over-ruled,  and  submitted  that 
it  was  enough  if  the  defendant  made  out  his  case  in  any  way  sufficiently  intelligible 
to  the  Court— S'tawc//  v.  Athin!<  (4  Gw.  1434— and  -2  An.s'tr.  164). 
To  that  the  Lord  Chief  Baion  assented. 

With  respect  to  the  moduses,  they  urged  that  the  decree  of  the  Court  of  Chancery, 
in  Swiiine  v.  Peru,  was  conclusive  against  any  objection  which  could  be  taken  to  them, 
either  in  form  or  substance.  They  said  that  it  was  not  intended  to  set  up  that  docu- 
ment, as  having  created  the  modus,  but  as  being  a  judicial  recognition  of  rights,  then 
ancient,  founded  on  immemorial  cus-[507]-toms,  as  the  decree  recit«d,  and  that  it  was 
as  binding  on  the  parties  to  the  suit,  and  all  persons  standing  in  the  same  situation, 
as  any  other  decree  in  suits  instituted  in  perpetuum  rei  testimoniam. 

As  to  the  explanations  and  alteration.s  which  had  been  alluded  to,  they  submitted, 
that  they  were  merely  introduced  to  rendei'  the  ancient  payments  more  conformable 
with  the  agriculture  of  later  times,  which  might  be  done  by  consent  of  all  parties 
interested,  and  with  the  sanction  of  a  court  of  equity,  and  that,  they  observed  would 
account  for  any  modern  expressions  used  in  the  decree,  and  the  articles  of  modern 
introduction  there  mentioned,  the  foundation  of  which  would  be  still,  notwithstand- 
ing those  objections,  the  ancient  immemorial  contract  in  which  the  payments  had 
originated. 

They  endeavoured,  from  the  terms  of  the  decree,  which  they  minutely  considered 
and  investigated,  to  shew  that  enough  might  be  collected  from  it  to  satisfy  the  Court 
that  the  money  payments  which  had  been  the  subject  matter  of  dispute,  were  in  effect 
legal  moduses,  and  they  urged  that  in  all  events  the  authority  of  the  decree  was  itself 
eonclu.sive  on  the  Court  by  which  it  had  been  made,  for  the  purpose  of  setting  the 
doubts  for  ever  at  rest. 

They  finally  observed  that  moduses  very  simi-[508]-lar  to  those  now  objected  to, 
had  been  heretofore  established  in  a  suit  instituted  for  that  purpose  in  this  Court, 
as  far  back  as  1731  ;  for  in  the  case  of  BrimMow  v.  Edmunds  (Bunb.  307.     2  Gw.  711), 
moduses  laid  in  the  same  way  foi-  lambs,  pigs,  and  eggs,  had  been  held  to  be  valid. 
Dauncey  having  replied, 

Richards,  Lord  Chief  Baron,  delivered  judgment. 

[Having  noticed  the  admission  by  the  answer  of  the  plaintiff's  general  right,  and 
stated  the  several  customs  of  tithing  and  money  payments  set  up  by  the  defendants 
as  moduses.] 

As  to  the  three  first  (said  his  Lordship), — the  2d.  per  acre  for  grounds  mown  between 
the  sea-dyke  and  cattle-dyke,  the  three  half  pence  per  acre  in  Flanefield,  and  the  modus 
of  a  penny  per  acre  for  the  grounds  mown  between  the  high  fen-dyke  and  cattle-dyke, 
alleged  to  be  payable  in  lieu  of  hay  cut  within  those  places, — it  is  impossible  that 
they  can  be  maintained  in  this  suit,  even  supposing  them  to  be  good  moduses  ;  because 
it  has  not  been  proved  in  the  cause,  nor  is  it  indeed  alleged  upon  the  record,  that  either 
of  the  defendants  occupy  any  part  of  those  grounds.  But  it  being  admitted,  that 
tithe  hay  is  due  in  the  [509]  parish  generally,  and  that  those  lands  only  are  covered 
by  a  modus  ;  and  the  defendants  not  having  proved  that  they  occupy  any  part  of 
those  lands,  there  must  of  course  be  an  account  decreed  for  the  tithe  of  the  hay  taken 
there.  Whether  they  may,  as  occupiers,  think  it  adviseable  to  set  up  these  payments 
in  respect  of  the  same  lands  as  aie  now  alleged  to  be  covered  by  them  as  moduses  on 
any  other  occasion,  is  another  matter.  On  this  record,  I  must  decide  against  them, 
whatever  respect  may  be  due  to  the  proceedings  in  the  ancient  suit,  the  decree  in 
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which  has  been  so  much  relied  on,  on  their  part,  in  this  cause.  Of  those  proceedings, 
I  shall  not  say  any  thing  at  present,  but  proceed  to  examine  the  legal  character  of  tho 
eustom.s,  as  if  that  decree  had  never  existed. 

Having  disposed  of  the  money  payments  for  the  tithe  hay,  tho  first  of  the  other 
modnses  insisted  upon  is  the  penny  for  every  foal;  and  to  that  I  do  not  see  any 
objection,  provided  it  can  be  pi'oved  in  point  of  fact,  and  therefore  there  must  be  an 
issue  upon  that  if  the  rector  shall  think  proper  to  take  one. 

The  next  modus  is,  "  for  every  milch  cow  twopence,"  and  "  for  every  heifei'  that  has 
had  but  one  calf,  one  penn}',  for  and  in  lieu  of  milk,  and  all  pi'ofits  arising  by  such  cow 
and  hcifor,  except  the  calf."  Now,  I  certainly  see  no  objection  to  that,  and  though 
a  great  deal  of  observation  has  been  made  upon  the  addition  of  those  last  words, 
(the  prolits  arising  from  the  cow  and  the  heifer),  [510]  I  confess  I  do  not  perceive  the 
difhculty  said  to  arise  from  the  introduction  of  those  words,  for  they  may  be  all 
rejected  as  surplusage,  and  therefore  they  afford  no  solid  ground  of  objection. 

The  next  prescription  is  the  custom  with  respect  to  calves.  [His  Lordship  read 
that  custom,  p.  497.]  So  that  the  calf  is  to  be  kept  till  it  is  three  weeks  old,  and  also 
until  such  time  of  the  3'ear  as  the  owner  thinks  best  to  spare  it.  Now,  the  law  in 
general  fixes  the  time  when  the  animal  is  enabled  to  live  without  the  mother,  as  that 
at  which  it  is  to  be  rendered  as  tithe  ;  but  that  rule  may  certainly  be  governed  by 
the  various  local  customs,  which  may  obtain  in  different  places.  This  particular 
custom,  however,  seems  to  me  to  be  bad,  on  the  statement  of  it ;  for  it  is  uncertain 
and  altogether  unreasonable,  because  if  the  delivery  of  the  calf  be  to  be  subject  to  the 
will  of  the  owner,  that  will  niaj'  be  determined  perhaps  the  moment  after  the  three 
weeks  have  expired,  or  not  till  the  end  of  half  a  year,  and  yet  the  person  is  obliged 
to  pay  for  the  keeping,  if  he  delay  the  fetching,  although  the  farmer,  if  he  ehoo.se, 
may  keep  it  for  an  indefinite  time.  I  am,  therefore,  of  opinion,  there  must  be  an 
account  taken  of  the  tithe  of  calf. 

[His  Lordship  then  stated  at  length  the  custom  with  respect  to  the  lambs  (pages 
497-H),  and  also  that  united  with  it  for  calves,  observing,  in  the  progress  of  his  state- 
ment, at  the  appropriate  passages,  that  thus  there  were  in  terms  two  customs  [511] 
stated  for  calves  :  and  that  if  the  lamb  should  not  be  fit  to  be  delivered  at  a  month 
old,  the  farmer  was  to  be  paid  foi'  keeping  it  beyonrl  that  time,  although  he  is  bound 
by  law  to  keep  it  till  it  shall  be  fit  for  delivering.] 

Now  really  (continued  his  Ijordship)  I  cannot  perceive  the  sense  or  reason  of  this 
allegation  of  such  a  payment  set  up  as  a  modus,  and  therefore,  not  understanding  it 
myself,  nor  seeing  how  it  is  pos.sible  to  be  made  intcUigiljle,  I  must  treat  it  as  ineom- 
prehensil)le  and  uiu'easonable,  and  pronounce  it  therefore  a  bad  custom. 

The  next  is  pigs,  in  their  kind,  to  be  delivered  at  the  will  of  the  owner,  &c.  [His 
jjoi'd.ship  having  read  it  (page  49'*^).]  That  custom,  stating  that  the  titheable  article 
is  to  l)u  delivered  at  the  will  of  the  owner,  is  liable  to  the  same  objection  as  the  custom 
for  calves,  already  disposed  of ;  and  as  it  seems  to  me  to  be  a  decisive  objection,  that 
therefore  must  also  be  considered  invalid,  and  there  must  be  an  account  for  the  tithes 
in  kind. 

To  the  next  custom,  for  geese  and  pigs  [stating  it,  as  in  page  498],  I  do  not 
know  that  there  can  be  any  reasonable  objection,  and  therefore  there  must  be  an  issue 
diiected  to  try  that  modus,  if  the  rector  should  ro([uire  it. 

As  to  the  modus  for  bees,  there  has  been  no  evidence  offered :  probably  the 
quantity  was  not  worth  notice. 

[512]  To  the  modus  for  wool,  as  stated,  I  do  not  see  any  objeetiou. 

For  corn  there  must  be  an  account. 

The  next  is  the  custom  respecting  rape-seed,  "  tho  tenth  bushel  ready  dressed,  the 
l)ai'son  allowing  for  the  dressing  Id.  tho  bushel." 

The  objection  to  that  is,  that  if  there  be  not  ten  biishels,  or  if  there  be  any  smaller 
([uantily  than  ten  l)ushcls  beyond  the  tii'st  ten,  or  any  intermediate  number  less  lli.-in 
ten,  r.otliing  is  said  as  to  what  is  to  be  paid  for  such  intciinediate  ([Uantities.  That 
modus,  thcrefoio,  is  impropei'ly  laid  :  it  should  be  slated  much  more  accurately  and 
ilistinitly  than  it  is  stated  here,  to  bo  of  any  avail ;  there  nnist  therefore  be  an  .iccoinit 
taken  of  r.ape-secd. 

As  to  the  tithe  of  wood,  it  does  not  appear  by  evidence  that  any  had  liecn  cut  by 
the  oeeupieis :  that  therefore  is  out  of  the  (juestion. 

There  was  a  custom  of  tithing  onion-seed  stated  ;  but  that  was  admitted  to  be  bad. 
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The  custom  "  for  every  acre  of  reed  ground  that  is  hooken,  cropped,  or  mown,  in 
the  year.  Id."  does  not  appear  to  he  objectionable. 

But  the  tithe  of  eggs,  which  is  laid  thus  "  for  every  hen  or  duck,  two  eggs,"  (to 
cover  any  whatever  quantity,  if  there  were  five  hundred),  [513]  "and  for  every  cock 
or  drake,  either  of  them  three  eggs,"  that  certainly  cannot  be  good. 

The  next  custom  (as  stilted)  is,  that  the  inhabitants  ai'e  to  pay  to  the  parson 
yearly  for  every  acre  of  fed  ground  in  the  said  pai'ish  (Throckenholt  not  included)  for 
hei'bage.  Id.  or  the  fall,  at  the  parson's  election.  (What  that  means  I  do  not  know.) 
That,  however,  cannot  stand,  for  Throckenholt  is  not  distinguished  from  the  rest  of 
the  p.-nish  by  any  sort  of  description,  and  therefore  the  olijection  applying  to  the  three 
first  ii.oduses  applies  here,  and  destroys  that  custom  in  the  present  case. 

A~  to  the  other  moduses  (for  dove-house — for  houses  having  an  orchard  or  cherry- 
grouii-1 — for  every  acre  of  new-improved  grounds  in  the  marsh  or  fen,  which  shall  be 
mown,  and  for  every  such  acie  fed,  or  the  fall,  at  the  election  of  the  parson,  and  all 
the  succeeding  moduses,  and  their  qualifications,  pages  500-1),  his  Lordship  observed 
collectively,  that  (always  bearing  in  mind  throughout  this  case,  that  these  grounds 
were  part  of  the  Bedford  Level,)  all  those  statements  of  customs,  and  the  accompanying 
observations,  could  only  be  considered  in  the  light  of  matter  of  interpretation  on 
doubts,  which  probably  arose,  from  time  to  time,  in  consequence  of  the  constant 
improvements  and  changes  which  took  place  in  that  particularly  uncultivated  spot, 
and  that  they  were  nothing  like  customs  recorded  or  established,  even  if  they  had  not 
been  so  alto-[514]-gether  unintelligible  as  they  were  :  and  that  as  far  as  they  could  be 
understood,  they  had  none  of  the  characteristics  of  legal  moduses,  and  could  not 
therefore  be  so  considered. 

Then,  (said  his  Lordship)  the  defendants'  counsel  have  relied  much,  and  with 
reason,  on  the  decree  made  in  this  Court  in  the  year  169.5:  and  it  is,  in  truth,  the 
great  muniment  on  which  their  case  depends  for  support.  But  if  I  am  right  in  the 
opinion  which  I  have  given,  that  with  respect  to  some  of  these  payments,  they  are 
not  such  as  can  be  regarded  as  moduses  in  point  of  law,  I  should  consider  it  a  very 
great  hardship  on  the  plaintiff'  if  I  were  obliged,  of  necessity,  to  hold  myself  bound 
by  that  decree,  as  it  is  called.  If,  indeed,  it  had  been  really  a  decree,  properly  .so 
termed,  judicially  establishing,  as  moduses,  the  payments  which  were  the  object  of 
the  suit,  I  should  have  had  great  difficulty  in  disengaging  mj'self  from  it,  however 
unjust  I  might  consider  it;  but  it  is  no  such  thing.  The  first  objection  to  it  is  that 
persons,  who  were  proper  and  necessary  paities  to  that  suit,  (the  ordinary  patron) 
were  not  before  the  Court ;  and  the  result  furnishes  a  strong  proof  of  the  wisdom  of 
courts  of  equity,  in  requiring  all  proper  parties  to  be  present  before  a  decree  can  be 
made.  I  will  venture  to  say,  that  if  the  ordinary  and  the  patron  had  been  defendants 
in  that  suit,  and  had  done  their  duty,  that  decree  never  could  have  passed  in  these 
terms.  It  was,  in  truth,  nothing  more  than  a  decree,  to  establish  an  agreement 
between  the  parties,  entered  into  among  [515]  themselves,  and  that  too  a  modern 
agreement.  There  are  mixed  up  in  the  decree  some  payments,  which  were  probably 
ancient,  but  the}'  are  blended  with  the  others,  which  are  clearly  not  so,  and  I  have 
now  no  means  of  distinguishing  them  from  the  rest.  The  answer  of  the  defendant  in 
that  suit  has  been  read  in  this  cause,  and  I  have  since  read  it  over  myself  with  great 
care.  It  exhibits  a  very  striking  picture  of  the  miseries  of  persons  in  the  situation 
of  rector  at  that  time,  when  they  were  completely  in  the  power  of  their  parishioners, 
and  were  tossed  to  and  fro  at  their  will  and  pleasure.  No  wonder  then  that  the 
clergy  of  that  day  frequently  entered  into  such  agreements  before  they  became 
rectors,  in  order  to  obtain  something  like  ease  and  quiet,  when  they  were  placed  in 
that  situation.  When,  therefore,  I  see  what  is  called  a  decree,  att'ecting  to  establish 
money  payments  as  moduses  ;  but  which  ought  not  to  be  treated  as  a  decree,  (because 
it  was  made  in  a  suit,  which  was  sufi'ei'ed  to  proceed,  although  necessary  parties 
were  not  in  Court,  and  which,  even  if  they  had  been  there,  can  onlv  be  considered 
in  the  light  of  a  decree  founded  on  what  was  put  upon  the  record  without  opposition, 
and  by  consent  of  the  parties,  and  not  as  being  the  effect  of  a  hearing  on  the 
merits  in  an  adverse  suit  to  establish  such  moduses) — I  cannot  but  regard  it  as  a 
decree,  not  pronounced  on  any  fact  authenticated  by  evidence,  but,  on  the  contrary, 
on  mere  statements  of  what  are  obviously  not  facts.  How  then  can  I  consider  it 
binding,  or,  at  least,  such  as  cannot  pos.sibly  be  resisted.  It  is  clear,  that  [516]  some 
of  the  p.-iyments  mentioned  in  that  decree  were,  in  fact,  considered  by  the  Court  as 
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not  being  iiioduses,  although  the  usual  and  proper  parties  were  not  there  to  contest 
tlieir  validity,  and  press  the  existing  objections.  Then  other  payments,  vvliich  might, 
perhaps,  have  been  properly  considered  as  ancient  payments,  are  not  distinguished  in 
this  instrument,  nor  can  they  now  be  so,  and  I  cannot  see  any  reason  to  hold  myself 
bound  b}'  a  decree  where  I  find  that  among  the  moduses  there  established,  there  are 
some  which  are  not  sanctioned  by  law.  If  I  am  right  in  that  opinion,  there  can  be 
nothing  in  such  a  decree  to  prevent  my  e-xpressing  that  opinion,  and  acting  upon  it 
accordingly.  I  therefore  think  myself  not  only  at  liljerty,  but  that  I  am  compelled  to 
decide  this  cause  as  I  have  intimated  my  intention  of  doing. 

In  afldilion  to  all  this,  we  cannot  but  take  into  consideration  the  state  of  this  part 
of  the  country,  at  the  remote  period  whence  legal  moduses  take  their  rise.  These 
grounds  belong  to  the  Bedford  Level,  which  must  have  been  at  that  time  nearly  all 
under  water,  or  at  best  in  such  a  state,  as  that  the  greater  part  of  it  could  have  pro- 
duced but  little  titheable  matter.  Looking  retrospectively  to  time  beyond  legal 
memory,  (beyond  the  reign  of  Richard  I.)  can  we  reasonably  conceive  that  any  agree- 
ment for  most  of  such  of  the  compositions,  as  are  stated  in  this  decree,  could  have 
lieen  then  made  between  persons  in  the  situation  of  these  parties.  At  that  time  there 
could  [517]  have  been  no  prospect  of  the  improvements  which  have,  in  very  modern 
days,  taken  place  in  that  part  of  the  country,  and  which  are  entirely  owing  to  causes 
which  could  not  have  been  foreseen  or  expected,  even  so  short  a  time  back  as  twenty 
years  before  they  commenced.  The  great  improvements  made  of  late  years  in  the 
Bedford  Level,  to  which  I  have  alluded,  arc  even  now  but  just  beginning  to  have  any 
visible  ell'cct. 

On  the  whole,  therefore,  it  appeal's  to  me,  that  we  cannot  rationally  or  justly  con- 
sider the  payments  which  that  decree  contem|)lates  to  be  good  moduses  as  against  the 
panson,  who,  it  appears,  from  all  the  circumstances  in  e\idence  in  this  cause,  was 
wholly  incompetent  to  act  for  himself  at  the  time  when  the  decree  was  made,  and  that 
it  was  certainly  made  in  the  absence  of  those,  who  are  the  natural  and  legal  protectors 
of  the  revenues  and  the  rights  of  the  Church. 

Under  these  circumstances,  I  think  myself  bound  to  direct  an  account  of  all  the 
titheable  matters  which  the  defendants  have  taken  from  these  lands,  except  such  as 
are  covered  by  the  moduses  which  I  have  determined  ought  to  be  tried. 

Decree  accordingly. 

[518]  Sill  Watkin  Lewes  v.  Moimian  and  Lkwis.  Wednesday,  Uth  Feliniaiy 
I.S18. — Where  a  I'ccoiver  of  rents  and  profits  is  injoined  from  further  receiving, 
iVc.  the  Court  will  extend  the  injunction  to  his  agent,  (an  atloiTiey  in  this  case) 
and  commit  him  also  for  a  breach  of  the  oi'der,  although  he  living  at  a  distance  in 
the  country,  have  not  been  regularly  served  with  the  injunction,  if  sufficient  cir- 
cumstances can  be  shewn,  to  all'ord  fair  and  .satisfactory  evidence  that  such  agent 
knew  of  the  oider — as  if  his  principal  have  published  the  opinion  delivered  by 
the  dissentient  judge  only,  ami  a  statement  of  the  judgment  of  the  Court  has 
ap])c.ued  at  the  same  time  in  the  proxineial  papers. — Wood,  Baron,  dissentiente, 
considering  the  notice  iusulHcient  in  this  case,  at  least  as  to  the  agent. — The 
a])plicatioii  should  lie  for  a  rule  to  shew  e;iuso. — One  of  the  Court  dissenting  from 
an  oi<lcr  for  an  injunction,  and  notice  of  an  appeal  from  the  decision  having  been 
given,  are  no  excuse  for  disobeying  the  order. 

•Fervis  now  shewed  cause  against  an  order  which  had  l)cen  obtained  for  conuuittiug 
the  defendant  Morgan,  and  his  agent,  the  other  defendant,  an  attorney'  residing  in 
Carmarthenshire,  for  a  contempt  in  disobeying  an  order  of  the  Court,  of  the  lOth 
November  last*,  injoiiiing  .Morgan  from  receiving  any  part  of  the  rents  and  profits 
arising  from  the  plaintilV's  estates,  and  in  the  ])ublicatioii  by  Morgan  of  a  printed 
document,  purporting  to  l>e  a  report  of  the  judgment  of  one  of  the  Barons  t  :  and  al.so 
that  Lewis  should  be  ordered  to  pay  into  Court  .'iOOl.  the  money  so  received  by  him 
since  the  order  had  been  pi'ououneed. 

[(Jii  making  the  motion,  a  question  arose  whether  such  an  order,  if  granted,  should 

*  Vide  ante,  p.  150. 

t   Vide  h'md  v.  Ilutjijonfon,  2  Atk.  IGU,  and  Hnkci-  v.  Ilnd,  :'.  il).  542. 

Ex.  i)iv.  II.— 22* 
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be  nbsolute  in  the  Krst  instance,  or  to  shew  cause  ;  and  the  Court  ruled  that  it  ought 
to  be  the  lattei'.] 

The  aflRdavit  on  which  the  rule  was  granted,  stated  the  facts  noticed  in  the  ordei' — 
that  the  tenants  had  been  served  with  notice  of  the  in-[519]-junotion — and  that  Lewis 
had  acknowledged  having  seen  that  notice.  On  the  other  hand,  the  affidavit  of  Lewis 
stated  that  the  order  for  an  injunction  had  not  been  served  on  Morgan  or  Lewis,  till 
after  the  latter  had  i-eceived  the  3001.  from  the  tenants — that  he  was  merely  the  agent 
of  Morgan — and  that  he  had  not  received  any  of  the  rents  and  profits  since  he  was 
served  with  notice. 

It  was  therefore  submitted  by  Jervis,  that  in  a  case  like  the  present,  where  the 
Court  had  not  been  unanimous  in  making  the  order  of  the  18th  November,  and  where 
notice  of  appeal  had  been  given,  connected  with  the  facts,  that  Lewis  was  merely  an 
agent,  and  resided  in  the  country,  and  that  he  had  not  received  any  thing  after  service 
of  the  order — the  defendants  had  not  been  guilty  of  a  contempt,  and  more  particularly 
Lewis,  who  could  in  no  respect  be  considered  as  bound  by  the  injunction,  of  which  he 
had  had  no  notice. 

In  support  of  the  rule,  it  was  urged  by  the  Solicitor  General  and  Blake,  that  Morgan 
having  been  in  Court  when  the  judgment  was  about  to  be  pronounced — and  his  having 
himself  published  the  judgment  of  one  of  the  Court — a  correct  account  being  .at  the 
time  inserted  in  all  the  London  papers,  and  the  Carmarthen  Herald — and  both  defen- 
dants being  practising  attornies,  this  case  was  in  all  respects  much  stronger  than 
those  (a)  in  [520]  which  it  had  been  decided  that  a  party  having  knowledge  by  any 
means  of  an  injunction,  was  enough  to  bring  him  into  contempt  for  breach  of  it, 
although  the  order  had  not  been  served. 

CxRAHiVJi,  Eaion,  declared  his  opinion  to  be,  that  the  rule  ought  to  be  made 
absolute  ;  for  that  under  the  circumstances  of  this  case,  and  particularly  where  the 
parties  wei'e  professional  persons,  there  could  be  no  pretence  for  disobeying  the  order 
of  the  Court,  either  on  the  ground  of  want  of  knowledge  of  its  having  issued,  or  of 
ignorance  of  the  legal  eonsecpienees — and  that  the  parties'  means  of  notice  was  amply 
sufficient  to  bind  them. 

Wood,  Baron,  (admitting  that  if  legal  notice  could  be  brought  home  to  the 
parties,  it  would  be  sufficient  to  bring  them  into  contempt,  and  that  one  Judge 
dissenting  from  the  order  pronounced,  and  notice  of  appeal  having  been  given,  was  no 
excuse  for  disobedience  of  it),  was  yet  of  opinion,  that  in  the  present  case  the  want  of 
regular  service  of  the  notice  was  not  supplied  as  to  Lewis,  for  the  utmost  length  that 
any  case  had  hitherto  gone,  was  where  the  party  injoined  had  been  actually  in  Court. 
I  agree  (said  his  Loi'dship)  that  in  a  case  like  that  of  Osborne  v.  Tennant,  there  might 
be  a  breach  of  the  injunction,  but  this  will  be  the  first  instance  of  a  person  in  the 
situation  of  Lewis  having  been  held  to  be  guilty  of  a  contempt :  and  notwithstanding 
it  is  of  high  importance  to  the  administration  of  [521]  justice,  that  obedience  to  the 
orders  of  Courts  should  be  rigorously  enforced,  it  is  of  equal  importance  that  the 
subject,  if  punished,  should  be  first  clearly  shewn  to  be  deser\-ing  of  it.  A  news- 
paper account  is  not  such  a  notice  of  the  proceedings  of  a  Court  as  should  bring  a 
party  into  contempt. 

G.iRROW,  Baron,  concurred  with  Gr.\HAM,  Baron,  in  the  opinion  that  a  sufficient 
knowledge  had  been  proved  to  have  reached  the  parties,  to  bring  them  into  contempt, 
or  otherwise  the  orders  of  the  Court  might  easily  be  eluded,  and  per.sons  injoined 
might  procure  a  breach  of  an  injunction  to  be  committed  with  impunity,  if  such 
shallow  pretences  as  these  could  be  set  up  against  similar  applications  to  the  present. 

Order  absolute,  with  the  Costs  of  this  application. 


[522]  Macmuruo  c  Birch,  Mackay,  and  Laughtox.  Eadcliffe  and  Another 
V.  Same.  Thursday,  12th  February  181S. — A  plaintifi"  having  arrested  two  of  the 
partners  on  a  quo  minus,  and  proceeded  against  an  absent  third  by  ven.  fac.  ad. 
resp.  under  which  issues,  and  increased  issues,  had  been  levied  on  the  partnership 
goods — the  Court  refused,  on  cause  shewn  against  a  rule  for  that  purpose,  to  set 

(a)  Skip  V.  Hanvood,  3  Atk.  565,  Osborne  v.  Tennant,  14  Ves.   136,  and  Kimpton 
V.  Eve,  2  Ves.  &  Bea.  349. 


5  PRICE.  523.  C4UPPY    I'.  BRITTLEBANK  683 

aside  tlie  proceedings,  and  order  the  money  levied  to  t)u  restored,  and  the  ett'eets 
to  lie  dcli\  eretl  up,  although  it  was  sworn,  on  the  part  of  the  absent  defendant, 
that  he  was  absent  on  his  business  of  mariner,  and  not  for  the  purpose  of  avoiding 
proceedings.— N. — Such  a  rule  discharged  with  costs. 

Dauncey  and  Littledale  now  shewed  cause  against  two  orders,  Avhich  had  liocn 
obtained  on  a  former  day,  for  setting  aside  the  writs  of  venire  facias  ad  respondendum 
which  had  been  issued  in  these  causes,  and  all  the  proceedings  had  thereon,  for  irregu- 
larity, with  costs — and  for  restoration  to  the  defendants  of  possession  of  goods 
distrained,  and  money  levied,  &c. 

The  affidavits  of  Birch  and  Maokay,  two  of  the  defendants,  (who  were  all  partners 
in  trade  at  Liverpool,)  on  which  the  rule  was  founded,  stated  in  substance,  that  the 
deponent  being  arrested  in  these  actions*',  had  put  in  special  bail — that  the  defendant 
Laughton  being  at  that  time  on  a  voyage  at  sea,  writs  of  venire  facias  and  distringases 
thereon  were  issued  against  Laughton,  and  executed  on  tlie  joint  goods  of  the  defen- 
dants ;  and  that  the  deponent  had  paid  the  common  issues,  but  the  sheriti'  was  iu 
possession  of  the  partnership  property,  under  the  subsequent  distringases  for  iucreased 
issues  t'. 

[523]  The  affidavit  also  stated,  that  Laughton  was  master  of  a  merchant  vessel 
belonging  to  the  port  of  Liverpool,  and  was  absent  iu  his  business,  and  not  for  the 
purpose  of  avoiding  this  action,  or  any  legal  proceedings — that  he  was  a  resident 
housekeeper  in  Liverpool — that  his  vessel  had  been  advertized  to  sail  for  several  weeks 
before  she  proceeded  on  her  voyage — and  that  he  left  the  entire  management  of  the 
partnership  business  to  the  deponents. 

The  affidavits  filed  in  opposition  to  the  rule  stated,  that  the  defendant  Laughton 
had  liecn  regularly  served  with  the  usual  warrant  or  summons  on  the  writs,  by 
delivering  copies  to  the  defendants.  Birch  and  Mackay,  at  the  counting-house, 
(Laughton  being  then  out  of  the  realm,) — and  that  for  default  of  his  appearance, 
distringases  had  been  issued,  and  common  and  increased  issues  levied,  in  the  usual 
course. 

For  the  defendants  it  was  contended,  that  the  facts  disclosed  in  their  aiiiilavit 
shewed,  that  this  was  not  a  case  wherein  a  distringas  was  authorized,  in  conse(|uenco 
of  the  absence  of  the  defendant  Laughton — that  the  necessary  allegation  (that  [524] 
the  defendant  kept  out  of  the  way  to  avoid  process)  could  not  be  truly  made  '- — and 
that  the  service  was  not  sufficient. 

On  the  other  hand  it  was  insisted,  that  as  this  was  a  case  of  partnership,  whore 
two  of  the  paitners  liad  been  duly  proceeded  against,  and  had  a[)peared,  the  proceeding 
against  the  aliscut  partner  had  been  strictly  regular. 

The  Court  adopting  that  distinction, 

i)ischai'gcd  the  rule,  with  Costs  f-. 

The  end  of  Hilary  Term. 
[525]     IvKroKT.s  OK  Cases  Ak(ii;ei)  and  Dktkkminkd  in  iue  Coukt  of  E.vcJtEQUKK, 

AND    ExCIIKyUEK   CHA.MllEK,    KasTEII   TeK.M,    TjS    CIeO.    IIL 

Gui'PY  V.  Bi:irn.Ki!ANK  and  IVitek.  Monday,  l-'Uh  .\jiril  Ksiy. — A  person  of 
decent  repute,  while  attending  a  fair  at  a  town  in  which  he  was  a  stranger,  in  Iho 
way  of  his  business  as  a  horse-dealer,  having  unknowingly  uttered  a  forged  note, 

°'  Those  defendants  wore  proceeded  against  by  quo  minus. 

f  The  tirst  action  was  brought  to  recover  ."^Gl.  is.  and  on  that  issues  were  levied 
specially,  after  the  common  issues,  to  the  amount  (on  the  alias)  of  1001.  and  on  the 
plurics  I'JOl.  l^s.  lOd. 

The  second  action  was  for  17G1.  10s.  id.  Aftci'  levying  the  common  issuc.s,  :u\ 
alias  distringas  was  obtained  for  -JOl.  and  a  pluries  for  I'JU.  I'Js.  Id.,  which  were  levied 
on  the  partnership  goods. 

The  amount  of  those  levies  are  particularly  stated,  because,  as  they  .ire  disei'ctionary 
in  the  Court,  such  instances  atl'ord  criteria  for  regulating  similar  applications. 

*-  Cawlin  v.  Sir  R.  Luwiti/,  ante,  vol.  ii.  p.  12. 

t'-  Vide  NiclwUun  and  Anotlur  v.  liomiMss  and  Hall,  ante,  vol.  iii.  i>.  Hj.i. 
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fur  which  he  is  afterwaids  appi-eheiided  by  private  persons,  without  warrant,  on 
his  way  home,  and  carried  before  a  magistrate  for  examination,  by  whom  he  is 
immediately  discharged,  cannot  maintain  an  action  for  false  imprisonment  against 
those  who  so  apprehended  him  under  such  circumstances.  And  those  circum- 
stances may  be  pleaded  in  justification,  and,  if  proved,  will  entitle  the  defendant 
to  a  verdict :  at  least,  the  Court  will  not  grant  a  new  ti'ial  where  the  jury  have 
been  so  directed,  although  the  defendant  had  also  pleaded  the  general  issue. 

Coplej',  Serjt.  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial 
in  this  case,  which  was  an  action  of  trespass  for  an  assault  and  false  imprisonment. 

It  appeared  in  evidence,  that  the  plaintiff"  [526]  (who  was  a  man  of  character),  was 
a  hor.sedealer  residing  in  the  county  of  Somerset.  15eing  at  Ashborne  (Derby)  fair,  in 
the  way  of  his  business,  he  paid  a  person  of  the  name  of  Mellor  a  11.  note,  amongst 
others,  in  purchase  of  a  colt.  Mellor  took  it  to  the  defendant  Brittlebank's  banking- 
house,  where,  being  discovered  to  be  a  forgery,  it  was  returned  to  him,  and  he  took 
it  again  to  the  plaintiff,  and  received  from  him  another  in  exchange  for  it.  The  defen- 
dant Brittlebank  then  sent  the  defendant  Potter,  and  another  person,  (neither  of  whom 
were  constables),  in  pursuit  of  the  plaintiff",  who  overtook  him  about  four  miles  from 
Ashborne,  returning  home  with  the  colts  which  he  had  purchased  at  the  fair.  They 
told  him  that  they  apprehended  him,  (having  no  warrant  or  other  authority  from  a 
magistrate)  on  a  charge  of  uttering  forged  notes,  and  brought  him  back  to  the  town 
of  Ashliorne,  w'here  he  was  taken  before  a  magistrate,  Ijy  whom  he  was  discharged, 
after  having  been  put  to  very  considerable  inconvenience  and  expence. 

The  defendant  Brittlebank  pleaded  the  general  issue,  and  a  justification,  "that  before 
and  at,  &c.  a  certain  fair  was  holden  at  Ashborne,  and  divers  false,  forged,  and  counter- 
feit notes,  purporting,  &c.  hail  been  thei-e  tendered  and  ofi"ered  in  payment — and  that 
afterwards,  &c.  the  plaintiff'  did  utter  and  pay  to  one  Thomas  ^lellor,  a  certain  false, 
forged,  and  counterfeit  note,  purjjorting,  itc.  wherefore  said  Brittlebank  had  good  and 
[527]  probable  cause  to  suspect,  and  did  suspect,  plaintiff'  to  have  feloniously,  and 
against  the  form,  &c.  uttered  the  said  note,  well  knowing  the  same  at  the  time  to  be 
false,  forged,  and  counterfeit :  and  thereupon,  having  such  probable  cause  and  ground 
of  suspicion,  in  order  to  arrest  the  plaintiff',  and  for  the  purpose  of  carrying  him  before 
a  magistrate,  he  did,  &c.  (admitting  the  facts  charged  in  the  declaration)." — Averment, 
"  that  on  searching  the  plaintiff',  a  certain  other  forged  note  was  found  on  him." 
Replication  to  second  plea,  "  that  defendant,  of  his  own  wrong,  and  without  .such 
cause,  &c.  committed  the  said  trespasses." 

The  other  defendant  had  suff'ered  judgment  by  default. 

The  case  being  proved,  Mr.  Baron  Garrow  directed  the  jury,  that  although  the 
plaintiff  was  a  man  of  character,  \^et  where  there  was  well  founded  suspicion,  every 
man  was  a  constable,  and  might  act  as  the  defendant  had  done,  if  bona  fide — and  that 
if  the  jur}'  thought  that  he  had  so  acted,  they  would  acquit  the  defendant  on  the 
record,  and  give  the  smallest  damages  against  the  other.  The  jury  gave  their  verdict 
accordingly. 

It  was  iioAv  submitted  by  the  counsel  for  the  plaintiff',  that  although  the  facts 
stated  in  the  justification  were  true,  excepting  the  guilty  knowledge:  yet  as  there 
had  liecn  no  infoi-mation  laid  before  a  magistrate,  and  no  warrant  obtained  to  authorize 
the  apprehension  of  the  plaintiflf, — and  [528]  as  the  evidence  which  had  been  given 
in  support  of  the  justification  was  not,  without  proof  of  the  scienter,  sufficient  to 
establish  a  charge  of  felony,  the  plea  of  justification  had  failed,  admitting  the  other 
facts  to  hdve  been  proved.  And  it  was  contended,  that  the  broad  distinction  of  the 
cases  wherein  a  man  might  apprehend  another  without  w-ari'ant,  from  those  wherein 
he  could  not,  was,  that  a  felony  must  have  been  committed ;  whereas,  in  the  present 
ease,  there  was  no  pretence  for  imputing  to  the  plaintiff"  that  he  knew  the  note  to  be 
forged,  and  the  consequence  was,  that  he  was  immediately  discharged  :  but 

The  Coui't  were  of  opinion,  that,  considering  all  the  circumstances  alleged  in  the 
justification  under  which  the  apprehension  and  detention  took  place,  there  had  been, 
in  the  present  instance,  sufficient  matter  of  presumption  of  the  plaintiff's  guilt,  to 
authorize  the  defendant  to  assume,  for  the  purpose  of  apprehending  the  plaintiff',  the 
authority  of  constable  ;  and  that  therefore  the  ai'i-est,  although  without  wai'rant,  had 
been  so  far  justified,  as  that  they  ought  not  to  disturb  the  verdict. 

Per  Curiam.     Kule  refused. 
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[529]     In  the  Exchequer  Chamber.     (In  Error.) 

James  v.  Emery  and  Cludde.  Wednesday,  15th  April  1818. — The  criterion  by 
which  the  propriety  of  the  joinder,  or  non-joinder  of  parties  to  a  covenant,  in  an 
action  for  breaches  is  to  l>e  ascertained,  is  the  nature  of  the  interest  of  the  cove- 
nantees.— If  the  interest  bo  several,  the  action  may  bo  several,  if  joint,  it  mnst 
1)C  joint,  and  the  terms,  or  language  of  the  covenant,  do  not  controul  that  princi])le. 
— Interest  allowed  on  attirming  judgment  in  an  action  on  breach  of  covenant,  for 
non-payment  of  an  instalment  of  the  purchaso-moncy,  although  there  be  an 
express  engagement  that  interest  shall  be  paid  only  on  one  instalment. 

The  defendants  (plaintifls  below)  had  brought  an  action  for  a  breach  of  covenant 
against  the  plaintiff  in  eri-oi',  on  certain  articles  of  agreement  entered  into  between 
one  Rowley,  and  Emery  and  Cludde  the  defendants  in  error,  of  the  one  part,  and 
James  (plaintift' in  error)  and  Stubbs  (since  deceased)  of  the  other  part. 

The  declaration  stated  that,  by  the  agreement,  [after  reciting  that  the  said  Rowley, 
Eraery,  and  Cludde,  together  with  one  Sarah  Dunning,  were  entitled  to  the  entirety 
of  the  premises,  &c.  in  the  following  proportions— Benjamin  Rowley  to  five  undivided 
pai'ts  thei'cof,  and  one  moiety  of  another  twelfth  part,  Emery  and  Cludde  in  the  same 
proportions,  and  Saiah  Dunning  to  the  remaining  twelfth  part :  subject  to  the  payment 
to  Rowley,  Emery,  and  Cludde,  of  4001.  (a  moiety  to  Rowley,  and  a  moiety  to  Emery 
and  (/ludde,)]  the  said  Rowley,  Emery,  and  Cludde,  di<l  thereby  for  themselves 
severally,  and  iKjt  jointly,  and  for  their  se\eral, -respective  and  not  joint  heirs,  executoi-s 
[530]  and  administrators,  covenant  with  said  James  and  StubVts,  and  each  of  them, 
their,  and  each  of  their  e.xecutoi's,  itc.  that  thc\',  the  said  Benjamin  Rowley,  Emery, 
and  Cludde,  should  and  would,  within  the  space  of  two  calendar  months  from  the 
date  thereof,  make  out  and  deliver  to  the  said  James  and  Stul)bs  an  abstract  of  the 
title  of  them,  the  said  Rowley,  Emery,  and  Cludde,  to  eleven  undivided  twelfth  parts 
of  and  in,  <fee.  and  within  three  months,  in  conjunction  with  all  other  parties  in 
anywise  interested  therein,  would  giant,  release,  and  convey,  &c.  unto  and  to  the 
u.se  of  James  and  Stnbljs,  as  tenants  in  common,  the  said  eleven  parts,  &c.  and  all, 
itc.  Ac.  And  that  it  should  be  lawful  for  the  said  James  and  Stubbs  to  enter  forthwith 
for  making  erections,  alterati(jns,  i*tc.  without  being  considered  by,  or  Ijeing  amenable 
to  the  said  Benjanu'ii  liowley,  Kmciy,  and  Cludde,  as  trespassers  for  so  doing.  In 
consideration  whereof  the  said  .lames  and  Stulibs  did  therelty  for  themselves,  and 
their  respeeti\e  heiis,  executors,  administrators,  and  assigns,  covenant,  promise,  and 
agree,  to  and  with  the  said  Benjamin  Rowley,  Emery,  .and  Cludde,  and  each  of  them, 
their,  and  each,  iK.'c.  that  they,  i^c.  would  pay  (in  the  jiroportions  of  one  moiety  to 
Rowley,  his  executors,  iV-c.  and  the  other  to  Emery  and  Cludde,  their  executors,  &c.) 
the  sum  of  14,0001,  by  the  following  instalments'— 20001.  "i-'ith  December  1SI3,  with 
interest  to  be  computed  from  the  25th  December  then  last — 20001.  on  the  25th 
December  then  next,  and  20001.  on  every  succeeding  25th  Dccembei-,  until  the  whole, 
itc.  itc.  should  be  [531]  i)aid,  but  without  demanding  oi-  reijuii-ing  any  intei-est  for 
any,  or  either  of  such  ])ayni('iits,  to  1)C  made  after  the  said  25tli  December  181;!  ;  and 
should  make  and  execute  to  the  said  Rowley,  Emery,  and  Clu<lde,  and  theii-  heirs, 
i^'c.  such  a  .security  upon  the  .said  estate,  ifec  by  way  of  mortgage,  for  payment  of  the 
said  several  instalments,  as  they  Rowley,  Emery,  and  Cludde,  or  their  counsel,  should 
direct;  aiul,  as  a  collateral  security,  should  make  and  gi\e  the  joint  and  sejiarate 
boiifl  of  them  the  said  James  and  Stubbs,  in  a  pn>|)er  |)enalty  :  the  expense  of  making 
title  to  be  borne  by  Rowley,  Emery,  and  Cludiic,  according  to  tlieii'  several  estates 
and  interest  in,  &c. — Averment  of  performance,  and  readiness  to  pcrfoim  the  agree- 
ment on  the  part  of  the  plaintiff's,  (below)  and  th.it  defendants  took  possession.  Breaeli 
refusal  to  accept  conveyance,  and  to  pay  sucli  part  of  the  purchase  money  as  had 
become  due. 

The  defendant  pleaded  actio  noii  ;  fur  that  the  said  ricnjaniin  Rowley  was  still 
living. 

(ieneral  dennn-rcr  and  joinder.  .ludgmcnt  f(ir  iilaiiitill's  (bclinv)  for  .31001.  and 
3X1.  costs,     (ieneral  errors  assigned. 

Ga-sclcc,  in  support  of  the  assignment  of  errors,  submitted,  that  the  ipiestions 
rai.sed  by  the  pleadings  were,  wlulher  tlie  covenant  of  liowlcy  ami  the  two  defendants 
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in  error,  with  the  pUiiutifl',  was  not  a  joint  covenant — and  whether  Benjamin  Rowley 
ought  not  to  have  been  made  a  party  to  this  action.  And  he  contended  that  the 
covenant  was  joint,  [532]  and  that  Rowley  should  have  been  a  party  to  the  suit. 
Anticipating  that  it  would  be  urged,  that  the  interest  of  the  ven(iors  was  separate, 
he  insisted  that  the  covenant,  as  to  the  purchasers  at  least,  was  joint :  they  covenanted 
to  pay  the  purchase-money  by  instalments — they  also  covenanted  to  execute  a  mort- 
gage—and to  give  a  bond  for  securing  the  purchase-money  ;  therefore  if  the  covenants 
should  be  held  to  be  sepainte,  the  plaintiff  in  error  would  be__liable  to  separate  actions, 
at  the  suit  of  each  of  the  defendants,  for  not  paying  the  money — for  not  executing 
the  mortgage — and  for  not  giving  the  bond  ;  the  legal  interest  in  which  three  several 
br;inehe.s  of  the  covenant  was  joint  in  the  covenantees  :  That  in  this  case  the  distinction 
of  joint  and  separate  covenants  more  paiticularly  applied,  because  the  difierenee  was 
carefully  observed  in  the  frann'ng  of  the  covenants  ;  for  where  the  covenant  was  meant 
to  be  joint,  and  where  several,  it  was  expresslj'  made  so  bj^  the  terms  of  the  agree- 
ment :  That  the  covenant  by  James  and  Stubbs  was  clearly  joint,  being  made  to  and 
with  the  three  persons,  the  two  defendants  in  eiror,  and  the  other  person,  which  latter 
ought  therefore  to  have  been  a  party  to  this  suit :  and  that  there  was  nothing  in  the 
words,  "  and  with  each  of  them,"  that  could  make  that  a  separate  covenant,  which  was, 
in  effect,  substantially  joint.  That  it  was  so  decided  in  Anderson  v.  Martintlah'  (1  East, 
497),  and  the  eases  there  cited,  where  it  was  held,  that  the  plaintiff  alone  could  not 
maintain  an  action  on  a  joint  and  several  covenant,  where  another  had  a  legal  [533] 
interest  in  the  performance  of  it,  notwithstanding  the  covenant,  was  "cum  quolibet 
et  qualiliet  eorum."  That  this  case  was  still  stronger,  because  two  of  the  things  to 
bo  perfoi-med  are,  in  theii'  nature,  joint — the  mortgage  to  he  executed  on  the  premises 
sold,  and  the  bond  to  be  given  to  the  three  parties  interested — and  that  in  the  case  of 
Soiithcotc,  Executria;  dx.,  v.  Hoare  (3  Taunt.  87),  the  same  doctrine  was  recognized  and 
acted  upon  in  a  very  strong  instance,  for  there  the  covenant  was  so  far  not  joint,  as 
that  the  party  said  to  be  necessarily^  required  to  be  joined  with  the  plaintiff,  was  not 
named  with  him  in  the  covenant,  but  was  a  separate  party. 

Pullei-,  who  was  to  have  sustained  the  pleadings  on  the  record,  was  stopped  by 
Gibes,  C.  J.  who  (having  stated  the  case  and  the  question)  observed  :  The  principle 
on  which  this  case  must  be  determined  is  perfectly  well  known  and  established  ■ . 
Wherever  the  intci'est  of  parties  is  separate,  the  action  may  be  several,  notwithstanding 
the  terms  of  the  covenant  on  which  it  is  founded  ma}-  be  joint;  and  where  the  interest 
is  joint,  the  action  must  be  joint,  although  the  covenant  in  language  purport  to  be 
joint  and  several. 

In  this  case  the  interest  is  most  clearly  several.  [His  Loidship  read  the  appropriate 
passages  of  the  covenants.]  The  plaintiffs  below,  who  brought  [534]  this  action,  were 
entitled  to  undivided  proportions  of  the  property  said,  and  of  the  purchase-monc}', 
which  was  the  consideration,  and  that  independently  of  the  interest  of  Rowley  :  and 
the  covenant  must  follow  the  interest  of  the  covenantees.  If  the  whole  deed  be  read, 
it  amounts,  in  effect,  to  this,  that  one  party  sells  one  moiety  of  the  property,  and  the 
other  another,  and  one-half  of  the  purchase-money  is  accordingly  to  be  paid  to  one  of 
the  vendors,  and  the  other  half  to  the  other,  and  that  was  the  plain  understanding  of 
the  parties. 

But  it  is  said  that  there  are  other  covenants  which  are  expressly  joint,  and  there- 
fore the  action  founded  on  those  should  be  joint  too  ;  but  I  do  not  think  that  that  by 
any  means  follows,  for  the  covenants  must  he  construed  according  to  their  legal  effect. 
As  to  the  cases  which  have  been  cited,  there  is  this  plain  distinction  to  be  noticed, 
which  takes  them  out  of  the  operation  of  the  rule,  and  leaves  this  case  within  it.  In 
none  of  those  cases  had  the  person  who,  it  was  contended,  was  a  necessary  party  any 
beneficial  interest  whatever.  In  some  of  them  they  who  framed  the  deeds  had  provided 
that  one  of  the  covenantees  should  have  a  sort  of  guardian  over  him  in  the  person  of 
the  other,  and  there  could  not  be  any  separation  of  the  intei-est  in  such  a  case  as  that, 
so  that  it  became  absolutely  necessary  that  such  third  person  should  join  in  any 
action  on  the  covenant,  for  he  could  only  have  been  made  a  party  for  that  purpose. 

[535]  The  true  test  is,  whether  the  interest  be  joint  oi'  several ;  for  in  whatever 
terms  the  covenant  be  framed,  it  must  follow  the  nature  of  the  interest,  aiul  in  this 
case  I  think  the  interest  was  several.     Therefore  we  pronounce  the 

Vide  Ecchsim  and  IFife,  E.nrnloiv,  dr.,  v.  Clipsham,  I  Saund.  253. 
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Judgment  affirmed. 

Puller  then  iipjilied,  that  interest  might  be  added,  fi'om  the  time  of  the  allowance, 
on  the  whole  sum  recovered,  although  it  was  larger  than  that  on  which  interest  had 
been  agreed  to  be  paid  :  but 

(xaselee  submitted,  that  the  agreement  being  express,  the  defendants  in  error  were 
only  entitled  to  interest  on  the  first  instalment,  which  was  the  stipulation  between  the 
parties,  in  terms  :  and  he  compared  this  bargain  to  that  of  goods  sold  to  be  paid  for  at 
a  particular  day  which  had  been  long  past. 

Giiins,  C.  J.  If  there  have  been  any  case  in  this  Court  ruling  otherwise,  we  will 
attend  to  it.  On  principle  we  have  no  difficulty.  If  the  instalment  had  been  paid  at 
the  appointed  time,  there  would  have  been  no  interest  recoverable. 

Interest  allowed  on  the  sum  recovered  from  the  day  of  judgment. 

[536]   I\  THE  Exchequer  Chamber.    (In  Error.) 

Ikin  v.  15ii.\riLEV.  \\'ednesday,  15th  xVpril  1818. — On  a  judgment  recovered  against 
bankers,  for  a  balance  due  from  them,  of  money  deposited  in  their  bank  by  a 
customer,  the  Court  will,  on  affirmance,  order  the  interest  to  be  added  to  the 
damages,  where  the  custom  of  the  bank  is  to  allow  it. — But  they  will  make  the 
order  for  intciest,  after  the  same  rate  only  at  which  it  was  the  usage  of  the  bank 
to  allow  it  to  their  customers. 

Littledale  moved  for  interest,  on  the  affirmance  of  this  judgment,  on  an 
affidavit,  stating  that  the  action  was  commenced  for  the  recovery  of  the  balance 
due  to  the  defendant  in  error,  on  account  of  money  deposited  in  a  bank,  of  the  fii'm 
of  which,  the  plaintifl'  in  error  was  surviving  partner,  Hummel  v.  Ahel  (4  Taunt.  298) ; 
and  that  it  was  the  usage  of  the  bank  to  allow  their  customers  interest  on  money  so 
deposited  with  them.     Gwijun  v.  Godhji  (4  Taunt.  ;U(!). 

It  being  the  custom  of  the  hiuxk  to  allow  such  interest  after  the  rate  of  11.  per  cent 
per  annum,  the  Court  ordered  the  interest  to  be  calculated  at  that  rate. 

[537]  CoFTON  r.  Horner.  17th  April  1818.— The  plaintifll"  and  defendant(partners) 
having  agroe<l  to  dissolve  partnership,  and  that  defendant,  on  (ja^'meut  of  half  the 
value  of  the  ell'ects,  should  take  the  whole — the  defendant  took  ])ossession  of  the 
ini[)roved  pro])erty,  Ijut  failed  to  make  payment,  and  had  begun  to  pull  down  part 
of  the  Iniildings — held  that  it  was  not  waste:  and  an  injunction  to  restrain  hiiu 
from  so  doing  refused. 

l)ainicey  and  Hone  moved  for  an  injunction  on  the  filing  of  this  bill,  which  was 
supported  by  the  usual  affidavit  of  the  truth  of  the  allegations. 

The  l>ill  stated  that  the  plaintifl  and  defendant  became  and  continued  to  bo 
copartners  until  the  .'id  of  Jul}'  1817,  when  the  ])artnership  was  dissolved  by  mutual 
consent,  and  notice  thereof,  signed  by  them  respectively,  inserted  in  the  London 
Gandte — that  on  entering  into  partnership,  they  had  agreed  that  a  piece  of  ground 
belonging  to  the  plaintill',  and  on  which  he  had  built,  should  form  part  of  the  partner- 
ship ]iroperty — that  the  ])artnership  accounts  had  not  been  closed — that  on  the  treaty 
for  the  dissolution,  and  at  the  lime  of  signing  the  notice  for  adxei'tisement,  it  was  agi'ced 
between  the  plaintill' and  defendant  that  the  accounts  should  lie  forthwith  settled,  and 
that  the  defeinlant  should  imtucidiately  afterwaids  i)ay  to  the  plaintill' half  the  value 
of  the  c()-i)artneishi])  stock,  property  and  ellei-ts,  and  that  u])i)u  such  payment  being 
made,  the  whole  thereof  should  become  the  property  of  the  defendant — that,  confiding 
in  such  agi'cement,  the  plaintiU'consented  to  the  dissolution — that  the  plaintill'  had  since 
ap|ilifd  til  the  defendant  for  .a  settlement  of  the  account.s,  and  payment  of  half  the 
value  [538]  of  the  ellect.s,  ac(;oi(ling  to  the  agreement,  which  he  had  refused — that  the 
defendant  had  taken  possession  of  the  ground  aTid  building.s,  and  all  other  the  ])artner- 
ship  proiierty,  with  the  books  of  account,  and  was  carrying  on  the  trade,  for  his  own 
private  account,  with  the  plaintill's  moiety  of  the  stock,  and  had  licgan  to  jiiill  down 
part  of  the  buildings.  The  bill  therefore  ])rayed  an  account  of  the  |)artnersliip  trans- 
actions, .-uid  paynu'ut  by  the  defendant  to  the  ])laintin'of  a  moiety  of  the  value  of  the 
stock,  premises,  debts,  propei'ty,  and   eliects,  and   that  llie   plaintill'  might  be  declared 
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to  have  a  lien  upon  the  whole  of  the  partnership  property  for  such  moiety,  and  that 
until  payment  thereof,  the  defendant  might  be  restrained  from  collecting  the  debts, 
and  particularly  from  pulling  down  the  buildings,  and  converting  the  materials  to  his 
use,  or  committing  waste  upon  the  co-partnership  premises. 

Per  Curiam.  The  plaintifl"  has  not  bj'  his  bill  made  out  a  case  of  waste,  whatever 
he  may  do  hereafter,  if  the  defendant  by  his  answer  admit  his  equity.  The  defendant 
may  have  failed  to  perform  the  agreement  on  his  part,  but  that  is  not  sufficient  to 
entitle  the  plaintifl'  to  the  remedy  he  seeks  for  by  the  present  motion  ;  for  it  was 
agreed,  that  on  payment  by  the  defendant  of  the  value  of  his  share  in  the  partnership 
etlects,  the  whole  of  the  property  should  belong  to  him.  The  [539]  plaintiff  can  only 
have  an  account  of  the  partnership  dealings  for  the  purpose  of  ascertaining  what  is  due 
to  him  under  the  agreement  for  a  dissolution. 

It  is  a  great  mistake,  and  one  very  commonly  made,  to  imagine  that  all  the 
numerous  cases,  wherein  very  much  inconvenience,  and  even  loss  may  be  suffered  by 
consequence  of  the  acts  sought  to  be  restrained,  are  therefore  in  the  nature  of  waste. 

Injunction  refused. 

[540]  Gadd  v.  Bennett.  17th  April  1818. — The  declaration  in  an  action  for 
maliciously  causing  a  writ  to  be  sued  out,  whereon  plaintiff  was  imprisoned,  stating 
the  process  with  the  ac  etiam  clause,  as  sued  out  for  501.  (instead  of  ."iOl.  according 
to  the  fact,  and  an  endorsement  for  1 51.  the  warrant  being  for  301.  it  is  a  fatal 
variance. — An  averment,  that  the  defendant  had  voluntarily  permitted  his  bill 
to  lie  discontinued,  for  want  of  prosecution  thereof,  with  a  conclusion  to  the 
record,  is  not  proved  by  shewing  that  there  had  been  actually  a  rule  to  discontinue, 
regularly  taken  out :  the  record  having  been  averred,  it  must  be  proved. — Had 
the  allegation  of  the  discontinuance  been  genei-al,  it  would  have  been  sufficiently 
proved  by  the  rule  to  discontinue,  and  evidence  of  the  payment  of  costs. 

This  was  an  action  for  a  malicious  arrest  and  imprisonment. 

The  declaration  stated  that  the  defendant  sued  out  a  bill  of  Middlesex  against  the 
plaintiff,  whereby  the  sheriff  was  commanded  to  take  the  plaintiff',  &c.  to  answer  the 
defendant  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  defendant  against  the 
.said  plaintiff,  for  501.  upon  promises,  according,  &c.  averring  that  said  defendant,  con- 
triving, &c.  falsely  and  maliciously  caused  the  said  writ  to  be  endorsed  for  bail  for 
151.  and  upwards,  and  thereupon  caused  the  plaintiff"  to  be  arrested,  and  imprisoned, 
and  detained,  &c.  for  seventeen  days,  and  that  defendant  had  no  probable  cause  of 
action  to  the  amount  of  151.  ;  that  proceedings  were  thereupon  had  in  the  suit;  and 
that  afterwards,  &c.  the  defendant  did  not  prosecute  his  said  bill  against  the  said 
plaintiff  with  effect,  but  voluntaiily  permitted  his  said  bill  to  be  discontinued  for  want 
of  prosecution  thereof ;  and  thereupon  it  was  then  and  there  considered  bj'  the  said 
Court  that  the  said  defendant  should  take  nothing  by  his  bill,  as  hy  the  record  and 
proceeding  thereon,  still  remaining,  &c.  appeared,  whereupon  and  whereby  the  said 
suit  then  and  there  became  and  was  wholly  ended  and  determined. 

[541]  The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  Sittings  in  Easter  Term 
last,  when  a  verdict  was  found  for  the  plaintiff.  Two  objections  were  made  in  the 
course  of  the  trial,  1st,  that  the  declaration  was  not  supported  by  the  evidence,  as  it 
had,  in  setting  forth  the  ac  etiam  part  of  the  bill  of  Middlesex,  shewn  that  it  was  for 
501.  upon  pi'omises,  whereas,  in  fact,  it  was  for  301.  and  the  wari'ant  was  according!}' 
made  out  for  301.  And  2dly,  that  the  averment  of  the  discontinuance  of  the  suit  was 
also  not  borne  out  by  the  evidence,  as  it  had  been  only  proved  that  there  had  been  a 
rule  to  discontinue,  on  paj'ment  of  costs,  but  the  record  was  not  produced  to  shew 
that  the  suit  had  l.)een  actually  discontinued.  It  was  oi'dered  that  the  cause  should 
proceed,  with  libcrt}'  to  move. 

A  rule  was  afterwards  obtained  by  the  defendant  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered  on  the  above  grounds. 

Eichards,  Lord  Chief  Baron,  having  leported, 

Dauncey,  and  Sir  William  Owen,  now  shewed  cau.se,  contending,  as  to  the  first 
ground  of  objection,  that  the  variance  in  respect  of  the  sum  for  which  the  process  was 
stated  to  have  been  sued  out,  and  the  endorsement  on  the  warratit,  was  merely  an 
obvious  clerical  misprision  in  an  immaterial  part  of  the  averment,  (Pcjipiu  v.  .S'o-[542]- 
lomons  (5  T.  R.  490)),  and  did  not  affect  the  real  merits,  and  that  as  the  complaint 
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was  supportod  by  the  previous  allefiutioiis  in  the  declaration,  which  were  clearly 
proved,  all  that  related  to  setting  forth  and  I'ociting  the  ac  etiam  part  of  the  writ 
might  be  rejected  as  surplusage,  and  then  the  gravamen  of  the  plaintitt's  cause  of  action 
would  have  been  fully  supported  by  the  evidence. 

On  the  second  point,  they  contended,  that  as  the  discontinuance  was  in  fact  proved, 
and  the  payment  of  the  costs,  the  averment  was  supported,  Brislow  v.  Haymod 
(4  Campb.  N.  P.  214),  and  that  in  that  averment  also,  all  that  followed  the  statement 
of  the  fact,  and  referred  to  the  record,  might  be  rejected  as  surplusage,  for  that  that 
likewise  was  immaterial,  inasmuch  as  it  was  not  necessary  to  this  action,  that  the 
discontinuance  should  have  been  recorded,  provided  it  was  made  out,  by  an}-  evidence, 
to  the  satisfaction  of  the  jury,  as  it  was  a  mere  matter  of  fact,  relating  to  a  voluntary 
act  on  tiie  part  of  the  defendant;  Jrulhr  v.  IFalkcr  (I  Doug.  1),  H'iglei/  v.  Jones 
(5  East,  440). 

[The  Court  remarked,  that  in  those  wises  the  reference  had  been  to  a  record  which 

could  not  exist,  and  suggested,  that  here  there  might  or  ought  to  have  been  a  i-ecord.] 

It  was   then  put  that  the  determination  of  the  [543]  suit  was  not  in  practice 

required   to  be  shewn,  as  appeared   by  the   precedents,  (referring  to  Chitty,  2  vol. 

p.  245,  and  the  authorities  there  mentioned,)  but 

[Wood,  Baron,  denied  that.] 

Then  adverting  moie  particularly  to  the  terms  of  the  declaration,  with  reference 
to  the  nature  of  the  action,  and  the  proofs  necessary  to  support  it,  they  insisted  that 
the  formal  olijection.s  now  taken  were  not  foiuided  citlicr  on  principle  or  authority. 

Clai-kc,  in  support  of  the  lule,  lelied,  as  to  both  o1)je(tions,  on  the  ;ixiom  of  law 
allegata  piobaiida  applying  to  all  matei'ial  averments.  The  first  averment  he  sulimittcd 
was  material,  because  it  is  the  ac  etiam  part  of  the  process  which  gives  the  Court 
jurisdiction,  ^'ariances  less  material  have  been  heM  fatal,  as  in  Green  v.  Jlennelt 
(1  T.  K.  6.j(i),  and  it  had  been  urged  strongly  in  that  case  also  that  the  variance  did 
not  go  to  the  gist  of  the  action.     So  also  in  IFyvill  v.  Sheplicrd  (1  H.  Bl.  162). 

In  support  of  the  second  objection,  he  contended,  that  although  perhaps  in  the 
averment  they  need  not  have  concluded  to  the  record,  yet  having  done  so,  they  were 
bound  to  produce  it,  and  to  have  shewn,  as  they  had  alleged,  that  judgment  had  lieen 
in  fact  signed  foi'  want  of  [544]  prosecution.  Two  of  the  cases  cited  on  the  point  of 
rejecting  that  conclusion  as  surplusage,  having  been  already  distinguished  l)y  the  Cotwt 
from  this  case,  he  |)i-oduccd  the  declaration  in  the  case  of  Biistow  v.  llaijwoiul,  which 
avcri'cd  only  that  "The  suit  was  ended  and  dctci'mincd."  He  denied  that  it  had  been 
]>roved  that  the  costs  had  been  paid,  (and  that  was  sanctioned  by  the  Lord  Chief  Baron 
from  hi.s  Lordshii)'s  notes,)  and  therefore  he  submittcil  that  the  rule  ought  to  be  made 
absolute. 

liicnAiins,  Chief  Baron,  (having  stated  the  first  ol)jection).  It  was  certainly 
necessary  to  state  the  writ,  and  therefore  it  was  not  matter  of  surplusage,  and  the 
jilaintitr  in  sta'ing  it  was  bound  to  state  it  accurately.  He  has  clearly  not  done  so, 
(adverting  to  the  record).  Thei'e  is  thoi'cforc  a  material  variance,  and  one  of  too  great 
imjiortance  to  be  got  ovei'. 

As  to  the  othci-  objection  of  the  averment  of  the  discontinuance  not  having  been 
proved  as  laid,  that  1  think  is  also  well  founded.  It  is  averred  that  the  defendant 
discontinued,  and  then  the  avei-nient  goes  on  in  the  same  sentence  to  state  in  what 
maimer,  shewing  that  it  was  by  judgment  of  tt\c  Court.  No  othei-  mode  of  discon- 
tinuance is  averred  but  tliat,  and  that  has  certainly  not  been  proved.  It  was  said, 
that  evidence  to  shew  that  the  suit  had  been  discontinued  generally  woidd  be  sutlicienl, 
but  I  think  that  the  particular  form  of  this  aveinient  |)rccludes  [545]  them  ;  and  as 
to  the  fact  of  the  ])ayment  of  costs  having  been  ])roved,  I  see  no  evidence  of  that  on 
my  notes  It  was  clearly  necessary  on  this  recoid  to  show  that  judgment  had  been 
enteied,  for  it  is  not  stated  as  having  been  merely  the  act  of  the  paity,  but  of  the 
Court.     I  therefore  think  that  we  should  make  this  rule  al)solute. 

(illAIlAM,  Baron.  I  ha<l  inclined  to  theoi)inion  that  the  lirstobjei'tion  of  the  variaui'c 
in  the  process  might  have  been  got  over,  but  I  conciu'  with  my  i>ord  Chief  Baron. 

The  other  objection  cannot  be  got  rid  of,  for  it  was  iinporl.ant  to  shew  that  the 
defendant,  having  sued  out  a  writ,  had  disi^ontinued  the  suit  ;  and  if  the  allegation  of 
that  fact  ha<l  beccn  general,  1  should  have  considered  that  the  evidence  of  an  actu.il 
rli.sconliiiuauce,  followed  bv  p.i\'uu^nt  of  costs,  would  have  l]ccn  sullieient ;  liut  when 
so  nuich  more  is  pailiciil.irly  stalcil  on  the  record,  as  here,  it  is  made  essential  to 
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the  plaintiff's  title,  and  cannot  be  rejected  as  surplusage.  The  averment  is  all  one 
inseparable  sentence,  and  we  have  no  authority  to  mutilate  it,  or  separate  the  quo 
modo,  the  whereupon,  &c.  from  the  preceding  part. 

Another  insurmountable  difficulty  is,  that  the  payment  of  costs  was  not  proved,  and 
if  thev  had  been  really  paid,  the  jury  were  not  possessed  of  that  fact. 

[546]  AVOOD,  Baron.  I  am  of  opinion,  that  both  the  objections  taken  to  this 
declaration  are  fatal.  It  was  necessary  to  set  out  the  writ,  although  not  perhaps 
with  so  much  particularity  as  has  been  done ;  but  they  have  done  so,  and  thei'efore 
were  bound  by  it.  There  is  no  doubt  a  very  material  variance,  and  therefore  the 
plaintiff  has  failed. 

Then  as  to  the  other  point  of  the  discontinuance  not  having  proved  as  laid.  H,ad 
the  allegation  been  general,  it  would  have  been  sutRcient  to  have  produced  the  rule, 
and  proved  payment  of  the  costs,  but  he  refers  to  the  record,  and  there  there  is  no 
judgment  which  there  might  have  been  :  or  a  nolle  prosequi  might  have  been  entered, 
which  would  have  made  the  averment  conformable. 

Garrow,  Baron,  concurred  on  both  points,  and  for  the  .same  reasons  (which  his 
Lordship  stated) — adding  that  there  was  nothing  conclusive  in  the  mere  rule  to  dis- 
continue, which  might  have  been  merely  conditional,  and  might  never  have  been  acted 
on  ;  and  that  there  was  no  evidence  of  the  costs  having  been  paid. 

Per  Curiam.     Make  the  rule  absolute. 


[547]  Thom,\s  v.  Pearse,  Esq.  Saturday,  18th  April  ISIS. — Competency  of  witness. 
— In  an  action  against  a  sheriff  for  a  false  return  of  nulla  bona,  after  he  has  taken 
goods  in  execution,  which  have  been  forcibly  taken  out  of  his  possession,  and 
carried  away  by  a  person  claiming  property  in  them — such  person  is  admis.sible 
to  prove  that  they  were  not  the  property  of  the  debtor,  against  whom  the  execu- 
tion had  issued — because  the  sheriff  cannot  maintain  an  action  against  him  (the 
witness)  for  the  rescue,  after  having  made  such  a  return — and  as  to  all  other 
pei'sous  claiming  the  goods,  the  verdict  would  be  res  inter  alios  acta,  and  therefore 
could  not  be  used  to  affect  their  rights  in  any  proceeding  against  the  witness. 

This  was  an  action  again.st  the  sherifl'  of  Essex,  for  a  false  return  of  nulla  bona  to  a 
writ  of  fieri  facias  on  a  judgment  obtained  by  the  plaintiff' against  John  Hulbeit,  in  an 
action  of  debt  for  6001. 

It  was  tried  at  the  sittings  for  Middlesex,  in  Michaelmas  Term  last,  before  the 
Lord  Chief  Baron  and  a  special  jury,  who  found  a  verdict  for  the  plaintiff,  damages 

fisei.  lOs. 

It  was  in  evidence  (though  dubiously  and  under  much  confusion  and  contradiction) 
on  the  trial,  that  a  person  of  the  name  of  Hudson  had  taken  a  malting-house  and 
premises  of  Mr.  Blyth,  as  his  tenant,  at  a  rent  of  2001.  a-year :  but  Hudson  owing  at 
that  time  a  debt  to  the  Crown  for  duties,  entered  the  premises  at  the  Excise  in  the 
name  of  Hulbert,  a  person  connected  in  a  very  vague  manner  with  him  in  the  business, 
and  (as  he  stated)  for  the  express  purpose  of  protecting  the  property  from  the  claim 
of  the  Crown.  Hudson  becoming  indebted  to  Blyth  for  rent  and  in  other  respects, 
and  a  debt  having  become  due  to  the  Crown  for  duties,  and  an  extent  being  expected 
momentarily,  he,  to  secure  Blyth,  gave  him  an  authority  to  take  possession  of  the  malt, 
il'c.  then  on  the  premises.  In  the  mean  time,  an  officer  of  the  sheriff"  of  Essex  seized 
the  malt,  and  other  effects,  on  an  extent  against  Hulbert.  [548]  Afterwards  the  same 
officer  received  a  warrant  from  the  sheriff',  under  an  execution  at  the  suit  of  the  plaintiff 
against  Hulbert,  in  consequence  of  which  Blyth  gave  notice  to  the  officer,  that  the  goods 
were  not  the  property  of  Hulbert.  The  officer,  however,  took  possession  of  them 
notwithstanding,  under  the  extent,  and  also  under  the  execution  at  the  suit  of  the 
present  plaintiff.  Blyth  however  ultimately  regained  the  possession,  by  taking  them 
from  the  sheriff's  officer  by  force,  and  sent  them  on  board  a  vessel  to  London.  The 
sheriff' at  first  returned  a  rescue,  but  on  being  indemnified  by  other  creditors  of  Hudson, 
amended  his  return  to  that  of  nulla  bona,  on  which  this  action  was  brought. 

The  question  in  the  cause,  therefore,  was,  whether  the  goods  were  in  fact  the 
property  of  Hulbert  or  Hudson.  And  to  prove  certain  facts  within  Blyth's  knowledge, 
tending  to  shew  that  they  were  the  goods  of  Hudson,  the  defendant's  counsel  proposed 
to  call  Blyth,  who  was  objected  to  by  the  other  side,  on  the  ground  of  having  an 
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interest  in  the  result,  and  his  evidence  was  on  thiit  ground  rejected  Ijy  the  Lord 
Chief  Baron. 

•28th  November. — Campbell  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that 
Blyth's  evidence  was  improperly  rejected,  inasmuch  as  he  had  no  interest  in  the  verdict ; 
for  if  the  false  return  were  made  out  against  the  sheriff',  he  could  bring  no  action  against 
Blyth,  as  lie  himself  must  have  been  proved  to  be  a  wrong-doer,  which  would  preclude 
[549]  him.  That,  he  submitted,  was  established  by  the  case  of  Pitcher  v.  Bailey  (8  East, 
171) ;  and  he  contended,  besides,  that  the  sherift"  would  be  estopped  by  his  own  return 
of  nulla  bona.  If,  on  the  other  hand,  the  verdict  had  been  in  favour  of  the  defendant 
(the  sherift')  the  plaintiff'  might  .still  have  sued  Blyth,  because  in  that  case  the  verdict 
could  not  be  used  in  the  witness's  favour. 

Jervis,  Taunton,  and  Chitty,  shewed  cause.  They  contended  that  Blyth  was 
inadmissible  as  a  witness,  because  he  was  directly  interested  in  the  event  of  the  action  ; 
as  the  sheriff',  in  case  of  a  \'erdict  against  him,  would  have  an  action  against  Blyth  for 
taking  away  the  goods  while  in  his  custody  under  process,  although  the  return  might 
have  been  false  ;  for  (they  submitted)  if  the  sheriff'  had  acted  under  a  mistake  in 
permitting  a  person  claiming  a  property  in  the  goods,  to  take  them  out  of  his  posses.sion, 
he  would  undoubtedly  have  a  right,  on  discovering  that  he  had  been  imposed  on,  to 
bring  an  action  against  such  person,  to  recover  any  damages  which  should  lie  oljtained 
against  himself ;  and  that,  notwithstanding  such  a  return  as  this,  which,  though  false, 
might  lie  made  innocently,  and  without  intention  to  do  wrong.  A  sheritl'  cannot  be 
considered  as  so  estopped  by  his  return  as  not  to  be  afterwards  permitted  to  give 
evidence  of  the  truth,  and  avail  himself  of  it  in  a  court  of  law.  And  the  record  of 
the  vcrilict  in  [550]  an  action  against  him  for  the  false  return,  would  be  evidence  as 
to  the  i|uantum  of  the  damages  sustained  b3'  him,  in  consequence  of  the  deceit 
practised  on  him  by  the  party,  though  not  to  prove  the  fact  of  the  deception.  Nor 
would  it  be  necessary  for  the  sheriff',  in  such  an  action,  to  shew  that  these  were  the 
goods  of  Ilulljcrt,  for  having  taken  them  by  virtue  of  the  writ,  he  would  have  such  a 
((ualitied  property  in  them  as  would  enable  him  to  maintain  trespass  or  trover  in  his 
own  name,  against  any  person  who  should  take  them  from  him,  as  was  determined  in 
irUlirahnin  v.  Same  (2  Saund.  47),  and  that  without  shewing  any  better  right. 

The  question  whether  the  vei'dict  could  be  used  in  any  other  action  wherein  the 
witness  should  lie  a  party,  (they  insisted)  was  not  the  only  eriterion  of  his  admissibility, 
for  although  that  should  not  Ite  so,  yet  if  the  witness  had  a  direct  intei'est  in  the  result 
of  the  suit,  it  would  be  a  sufficient  gi'ound  for  rejecting  his  testimony.  In  the  case  of 
lllnml  V.  Analeif  (2  N.  R.  331),  which  was  an  action  of  trespass  against  the  sheriff'  for 
taking  the  goods  of  the  plaintiff',  nndci'  an  execution  against  a  third  pei'son,  that  third 
per.son  was  held  not  to  bo  a  competent  witness  for  the  defendant,  to  prove  that  he  had 
not  .sold  the  goods  to  the  plaintiff,  and  that  they  were  his  property,  though  in  that  case 
the  record  could  not  have  been  used  in  evidence.  So,  in  the  case  of  an  issue  directed 
to  try  the  fact  of  [551]  an  act  of  bankruptcy,  it  is  an  inffe.xibie  lule  of  law,  that  the 
bankrupt  himself  cannot  be  c.xann'ned.  In  Kcif/hllci/  v.  Birch  (3  Camp.  N.  P.  523),  a 
landlord  to  whom  a  sheriff  had  [)aid  money  foi'  rent  in  arrear,  was  held,  bv  Lord 
Kllonliorough,  not  to  lie  ailmissible  to  pi'ove  that  the  rent  was  in  arrear.  On  that 
occasion.  Lord  I'^Uenborougii  obsei'vcd,  "sheriff's  are  often  placed  in  very  difficult 
ciicnmstiinces,  and  must  act  at  their  peiil."  In  this  case  Blyth  had  a  direct  interest 
to  prove  the  property  to  he  in  Iluilson,  and  justify  the  sheriff's  return  ;  for  if  the 
present  verdiet  should  stand,  the  sheriff'  will  have  an  action  against  Blyth,  in  conse- 
quence of  the  goods  having  been  rescued  ;  whereas,  if  they  wore  not  Ilulbcit's  goods, 
the  sheriff'  would  have  no  cause  of  action  against  Blyth. 

In  the  ease  of  Green  v.  The  New  River  Cmniianij  (4  T.  R.  589),  it  was  hold  that  a 
servant  could  not  be  called  as  a  witness  in  an  action  brought  against  his  master,  for 
the  consequence  of  his  own  negligence,  because  the  verdict,  in  that  case,  might  bo 
afterwards  used  in  evidence  against  the  servant,  in  an  action  brouglit  by  the  master. 
So,  in  this  case,  the  verdict  might  lie  used  in  an  action  against  Ulyth,  for  that  verdiet 
would  be  the  foundation  of  tin;  shciiil's  action  against  him,  and  nu'ght  lie  used,  as 
there,  to  shew  the  i[uantum  nf  damages  recovered  ;  and  that  is  a  case  directly  in  jxiint 
with  the  present.  Lven  [552]  wliore  a  witness  does  not  stand  indift'crently  between 
two  parties,  and  is  liable  to  both,  if  he  be  more  extensively  liable  to  one  tiian  the 
other,  that  is  sufficient  to  render  him  an  incompetent:  witness  for  the  former,  .loucx 
v.  Brooke  (4  Taunt   464).     And  where  a  verdict  might  lie  uscil  to  inllucncc  a  jin-y  in  a 
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civil  civse,  it  has  heen  held  to  render  a  witness  incompetent  to  give  evidence  which 
would  conduce  to  such  a  verdict  on  a  criminal  prosecution.  Bex  v.  Whiting 
(1  8alk.  283). 

Dauncey  and  Campbell,  in  support  of  the  rule,  contended,  that  the  principle  of  all 
the  cases  of  incompetency  of  witnesses  was,  that  their  legal  situation  must  be  altered 
by  the  verdict :  they  must  either  be  shewn  to  acquire  some  right,  or  incur  some 
liability  which  did  not  exist  before.  The  verdict  in  this  action,  if  the  goods  wei'e 
found  not  to  be  the  property  of  Hulbert,  would  not  conclude  him,  or  any  other  person 
whose  property  they  might  1«  ;  for  the  owner,  whoever  he  were,  might  maintain  an 
action  against  Blyth,  the  next  day,  for  the  reeoveiy  of  these  goods,  whosever  pi'operty 
they  might  have  been  found  to  be  by  the  verdict  in  this  action,  which,  as  to  all  the 
world  besides,  would  be  res  inter  alios  acta,  and  therefore  not  evidence,  as  lietween 
any  other  plaintiff  an<l  the  witness.  As  to  the  objection  of  the  verdict  being  used  to 
prejudice  the  jury  on  any  other  action,  that  went  merely  to  [553]  his  credit,  not  to 
his  competency,  the  distinction  between  which  had  not  been  sufficiently  attended  to  in 
argument,  the  ease  of  The  Kiiui  v.  Uliiliruf  having  been  long  over-ruled,  in  The  King 
V.  Brail  (Ca.  Temp.  Hardw.  358). 

Then  the  question  i.s,  whether  the  sherifl'  might  have  maintained  any  action  against 
Blyth.  Most  clearly  he  could  not ;  for  he  was  estopped — not  in  the  technical  meaning 
of  that  word — but  by  his  wrongful  act  in  making  a  false  return.  The  jiny  having 
found  that  these  were  the  goods  of  Hulbert,  and  having  given  a  verdict  for  the 
plaintiff,  the  sheriff  has  forfeited  liis  i-ight  of  action  against  Blyth  l>y  his  false  return, 
because  it  would  be  making  Blyth  amenable  for  his  own  offence.  Although  it  is  true 
tliat  a  sheriff'  may  bring  trover  or  trespass  ag.ainst  a  tort-feazor,  where  he  is  interrupted 
in  his  duty,  yet  he  loses  an  otherwise  just  right  of  action  by  a  bi'cach  of  bis  duty 
(rUrhcr  V.  Bailey).  If,  on  the  other  hand,  these  were  not  the  goods  of  Hulbert,  the 
sherifl'  could  have  no  right  to  them,  nor  to  the  possession  under  the  writ,  and  therefore 
could  not  support  any  action  against  the  person  taking  them.  They  cited  the  case  in 
Vernon,  of  Underwood  v.  Mordant  (2  Vern.  237),  where  it  was  held,  that  in  an  action 
against  the  sheriff  for  a  false  return  of  nulla  bona,  if  the  plaintiff"  recover  damages 
against  him,  the  verdict  does  not,  as  in  the  com-[554]-mon  case  of  trover,  vest  the 
property  of  the  goods  in  the  sheriff',  but  they  remain  in  the  party,  and  are  liable  to 
any  other  execution.  The  sheriff',  therefore,  could  have  no  right  in  such  a  case,  to 
bring  an  action  to  recover  the  goods  against  the  person  in  possession  of  them  And 
he  could  not  recover  damages  in  an  action  founded  on  his  own  wrong,  for  there 
would  be  no  one  to  whom  he  would  be  to  pay  them  over,  and  it  would  be  absurd  that 
he  should  put  the  amount  into  his  own  pocket. 

As  to  the  case  of  Green  v.  lliC  New  Rirer  Company,  there  is  a  privity  lictween 
master  and  servant,  which  does  not  exist  in  this  case  between  the  sheriff  and  Blyth, 
and  that  distinguishes  the  cases.  There  the  allegation  in  the  master's  declaration 
would  require  the  production  of  the  record,  but  here  there  could  be  no  allegation 
framed  which  would  entitle  the  sheriff  to  use  this  verdict. 

EiCHAKDS,  Chief  Baron,  (stopping  further  argument  on  the  part  of  the  defendant.) 
The  sheriff'  has  returned  nulla  bona,  after  having  seized  these  goods,  which  the  plaintiff 
in  the  present  action  insists  were  the  goods  of  Hulbert.  If  the}'  were,  it  is  a  false 
return,  and  being  his  own  wrongful  act  so  to  return  the  wi-it,  what  remedy  can  he 
have  against  the  taker  of  those  goods  I  He  had  no  interest  in  them  after  that  return, 
wherein'  he  declares  that  he  never  had  rightful  possession.  [555]  And  the  only 
question  is,  whether,  under  the  circumstances  of  this  case,  he  can  maintain  an  action 
against  Bl\'th  for  the  rescue,  for  it  was  a  rescue  beyond  all  doubt,  and  he  might  have 
returned  a  rescue,  but  he  chooses  to  return  nulla  bona.  Can  he  then  proceed  against 
Blyth  after  that,  and  say,  I  returned  what  was  not  true  in  favour  of  Blyth,  conducting 
myself  improperly  as  a  public  officer,  and  therefore  he  is  liable  to  pay  me  damages  1 
There  is  no  instance  of  such  an  action,  and  therefore  there  is  no  pretence  for  .saying 
that  this  verdict  could  serve  the  sheriff  in  an  action  against  Blyth,  and  as  to  all  the 
world  besides,  it  would  be  out  of  the  question.  I  therefore  think  that  the  evidence 
ought  to  have  been  received. 

CtKAUAM,  Baron.  I  have  been  much  perplexed  throughout  this  argument  as  to  the 
opinion  I  should  give  ;  but  I  concur,  at  length,  with  ray  Lord  Chief  Baron.  I  certain!}' 
thought,  at  first,  that  Blyth  had  a  direct  interest  in  supporting  the  sheriff';  but  it  is 
clearly   not  so,   and   unless   he  would   be   liable  in  an  action   by   the   sheriff',   lie    is 
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uiidoubtedly  ii  comiwteiit  witiius.s  :  and  il  has  been  made  (juitc  manifest,  tu  my  mind, 
that  the  shciitf  could  not  maintain  any  action  against  him.  The  sheritt'  might  have 
summoned  a  jury  to  ascertain  in  whom  the  property  was,  or  he  might  have  returned 
a  rescue,  or  brought  trespass  or  trover,  but  in  fact  be  returns  nulla  bona,  on  the 
suggestion  of  Blyth,  and  on  his  own  au-[556]-thority  he  ventures  to  ratify  Blyth's 
claim.  The  case  is  quite  distinguishable  fi'om  Grnen  v.  7%e  Neio  River  Uompani/. 
lUyth,  when  in  Court,  would  be  free  from  any  apprehension  of  an  action  by  the  sheriff, 
and  with  respect  to  any  other  claimant  of  the  goods,  the  verdict  would  not  make  any 
difference  to  Blyth,  who  would,  after  any  verdict,  be  still  precisely  in  the  same  situa- 
tion. Whatever  objection,  therefore,  there  might  be  to  his  credibility,  he  is,  I  think, 
clearly  admissiljle. 

\\'ooD,  Baron.  I  have,  I  confess,  been  for  some  time  hesitating  and  doubting  on 
this  case ;  but  I  am  now  clearly  of  opinion  that  the  witness  was  competent.  The  rule 
of  law  has  been  properlj'  laid  down,  that  the  judgment  must  affect  the  witness  in  some 
way,  to  render  him  inadmissible ;  but  whichever  way  it  had  been  found  in  this  instance, 
he  could  not  have  been  affected  by  it.  The  main  question  is,  whether  he  could  have 
prevented  the  sheriff  from  maintaining  any  action  against  him.  Before  the  sheriff  had 
made  his  I'cturn  of  nulla  bona,  he  might  have  had  an  action  against  Blyth  for  taking 
the  goods,  but  he  precluded  himself  l)y  that  retinn.  How  could  he  maintain  trover 
contrary  to  that  return,  or  trespass?  He  had  thereby  disclaimed  all  interest  in  the 
goods,  and  therefore  it  was  impossible  for  him  to  maintain  any  action  against  the  taker. 

(Iakkuw,  I5a;-on,  concurred.  The  witness  [557]  ought  to  have  been  received  ;  for 
ill  the  situation  in  which  he  was  placed,  if  the  sherilf  had  no  right  of  action  against 
him,  he  was  I'ather  giving  a  right  to  all  other  persoiLS,  than  depriving  them  of  it.  And 
with  respect  to  the  sheriff,  there  is  no  form  of  action,  in  which  he  could  have  sued 
I'>lyth,  under  the  circumstances  of  this  case.  I  have  felt  all  the  difiieulty  of  this  very 
nice  (piestion,  and  certainly  did  not  at  first  see  the  minute  distinctions  which  have 
been  pointed  out  between  this  case  and  the  authorities  which  have  been  cited.  There 
is  certainly  no  privity  between  the  defend.uit  and  the  witness  in  this  suit,  nor  could 
there  be  any  action  brought  in  which  this  record  could  be  used,  and  that  consideration 
removes  the  diliiculty  thrown  in  my  way  by  the  case  of  CTreen  v.  The  New  River 
L'oinpany.     I  therefore  think  there  ought  to  be  a  new  trial. 

Per  Curiam.     Kule  ab.solute. 

[558]  lli)]'KiN8  V.  Peacock  and  Anuthkk.  Tuesday,  21st  April  1818. — Where  bail 
ha\c  Ijccn  put  in  liy  a  defendant,  and  not  [)erfectcd,  the  sherill's  officer  may  put 
in  and  justify  bail  for  his  own  indemnity. — It  is  no  objection  in  this  Coiut,  that 
bail  is  put  in  by  a  different  clerk  in  Court,  without  an  order  first  obtained  for 
leave  to  change  the  clerk  in  Court;  or  notice  given  of  the  change  to  the  plaintilf, 
or  his  attorney. —As  to  the  change  of  the  attorney,  (not  being  one  of  the  four 
attornies  of  this  Court,)  semble,  the  Court  does  not  take  notice  of  the  immediate 
attorney  in  the  cause  the  proceedings  being  carried  on  in  the  Exchequer,  wholly 
ill  the  names  of  the  clerks  in  Court 

Sir  William  Owen  opposed  the  justification  of  the  defendant's  bail  in  this  case,  on 
the  gcound  of  their  having  l)een  put  in  at  the  instance  of  the  sherill's  officer,  who  hail 
arrested  the  defendant ;  that  bail  had  been  put  in  before,  on  the  part  of  the  defendant, 
but  had  not  justified  ;  that  the  attorney  and  clerk  in  Court  hail  been  since  charged 
without  order  of  the  Court,  or  notice  to  the  plaintiff's  attorney  or  clerk  in  Court,  (in 
support  of  which  point  of  objection,  he  referred  to  Manning's  Practice,  vol.  i.  p.  113, 
and  the  cases  there  cited  {a)), — and  that  the  costs  of  the  attendance  to  oppose  the 
foinier  justification  had  not  been  <leposited  according  to  the  practice. 

The  costs  l)eing  deposited,  and  the  other  objections  answered,  by  stating  that  the 
sheriff  had  put  in  l)ail  for  his  own  i)rolcction,  and  that  the  dictum  in  Manning's  Practice 
was  not  founded  on  any  decision  of  this  Court,  the  cases  there  referred  to  being  cases 
of  a  change  of  attornies  in  the  other  Coiu'ts,  and  therefore  not  ■•ipplicibie  to  the  clerks 
in  Court  of  the  K.\chei|uer. 

Tlie  Court  decided  that  the  bail  being  put  in  Ijy  the  sheriff,  (for  his  own  proteclioni 
was  no  [559]  objection  ;  but  on  the  contrary,  a  natural  and  proper  proceeding,  ana 

{a)  Kaye  v.  l)e  Mutton,  '2  151.  1323.— and  Macpliermn  v.  Roristm,  1  Doug.  217. 
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would  alone  huxe  authorized  a  change  of  the  attorney  and  cleik  in  Court,  if  in  case  of 
a  defendant  putting  iu  other  bail  on  his  own  behalf,  such  an  objection  were  valid  *  ; 
but,  with  respect  to  that  point  they  held  it  to  be  unfounded  in  piactice  in  this  Court, 
and  in  the  reason  of  the  thing ;  inasmuch  as  if  unobjectionable  Ijail  were  perfected,  it 
was  to  the  advantage  of  the  defendants,  whatever  attorney  should  put  them  in  :  and 
the}'  said,  that  in  this  Court  the  change  of  the  clerk  in  Court  by  the  party  required 
neither  order  nor  notice,  where  it  did  not  afl'ect  the  proceedings. 

[The  officer,  (being  referred  to)  certified  that  it  was  not  the  practice  in  this  Court 
that  an  order  must  be  obtained  for  changing  the  cleik  in  Court  in  the  cause.] 

The  bail  were  therefore  permitted  to  justify. 


[560]  Metcalf  i:  Brown  and  Others.  Assignees  of  Wilson,  a  Bankrupt. 
Demurrer.  Tuesday,  21st  April  1S18. — A  bill,  praying  repayment  of  money  paid, 
in  consideration  of  an  assignment  of  a  lease,  with  a  clause,  that  the  vendor  may 
be  at  liberty  to  re-pnrehase  within  a  given  time,  by  paying  a  larger  sum,  which 
would  amount  to  much  more  than  the  legal  interest  of  the  money  paid  for  the 
intermediate  time  ;  or  that  in  default  thereof  the  vendor  might  be  barred  and 
foreclosed  of  such  right  to  re-purchase — and  stating  the  above  facts  not  demurrable, 
on  the  ground  of  usury,  apparent  on  the  face  of  the  bill. — A  general  demurrer  to 
a  part  of  a  bill  is  bad  pleading. 

The  bill  stated  that  Wilson,  a  builder,  having  occasion  to  borrow  money,  agreed 
with  one  Bromley,  an  auctioneer,  to  assign  a  certain  lease,  and  carcases  of  houses  thereon, 
to  secure  the  repayment — that  Bromley  refused  to  lend,  but  agreed  to  purchase  for 
SOOl.,  for  the  purpose  of  selling  the  premises  by  auction,  for  the  sake  of  the  auctioneer's 
protits — that  Wilson  then  (15th  April  1811)  assigned,  Sec. — that  Wilson  afterwards 
proposed  to  the  plaintifl'  to  purchase  the  premises  for  13001.,  out  of  which  Bromley 
was  to  be  paid  the  8001.  and  801.,  in  lieu  of  the  profits  which  Bromley  as  auctioneer 
would  have  made  on  au  actual  sale,  to  which  the  plaintiff  acceded,  and  Bromley  was 
privy  to  such  agreement — that  in  pursuance  thereof,  the  plaintifl"  paid  to  Wilson  1.501., 
as  a  deposit  in  part  of  the  said  13001. — that  Wilson,  at  that  time,  conceiving  the  said 
carcases  of  houses  would  be  worth  much  more  when  finished,  stipulated  that  he  might 
be  at  libertv  to  re-purchase,  proposing,  in  order  to  indemnify  the  plaintifl'  from  any  loss 
which  he  might  sustain,  on  account  of  the  then  state  of  the  houses,  to  pay  him  1-iOOl. 
for  such  re-purchase  before  the  following  29th  September,  in  consideration  of  which, 
the  plaintiff  agreed  to  permit  Wilson  so  to  [561]  re-purchase,  &c.  in  case  he  should  in 
the  mean  time  be  able  to  get  more  money  by  the  sale — that  a  memorandum  of  agree- 
ment was  accordingly  made  and  signed  between  them  to  such  ett'ect  on  the  8th  June 
1811 — that  on  the  ISth  June,  Wilson  assigned  said  premises  by  indenture  to  plaintifl' 
on  the  above  conditions — that  Wilson  afterwards  put  up  the  premises  twice  for  sale 
by  public  auction,  and  that  each  time  they  were  bought  in — that  some  time  before 
Christmas  1811,  plaintiff'  entered  into  possession  of  the  premises,  and  the  tenants 
attorned,  and  plaintifl'  received  the  rents  and  profits  up  to  stated  a  time — that  Wilson 
became  bankrupt  in  April  181-1,  and  defendants  were  appointed  his  assignees — that  in 
Hilary  1815,  they  brought  an  ejectment  against  plaintifl'  in  the  King's  Bench,  to  recover 
possession  of  said  premises,  on  the  ground  of  usury  in  the  transaction,  and  1601.  for 
mesne  profits,  and  recovei'cd  judgment,  on  which  they  obtained  possession,  and 
threatened  to  take  out  execution,  unless,  &c. — that  the  plaintifl'  had  since  recovered 
a  verdict  against  the  defendants,  irotwithstanding  the  defence  of  usury  was  attempted 
to  be  established — and  that  the  plaintiff'  had  ott'ered  to  let  the  defcndarrts  redeem,  on 
p.iyment  of  the  said  UOOl.  and  interest,  and  costs.  Praying  decree  that  that  sum  aird 
all  irrterest  from  the  29th  September,  and  all  his  costs,  might  be  paid  to  the  phiintitl": 
and  in  default  thereof,  that  the  defendants  might  be  utterly  barred  and  foreclosed  of 

*  As  far  as  respects  the  attorney  iu  the  cause,  (not  being  one  of  the  four  attornies 
of  the  Exchequer,)  it  has  been  decided,  that  all  notices  given  in  this  Court  must  be 
subscribed  by,  and  addr'cssed  to  clerks  in  Court — Calvert  v.  Bowatcr,  arrte,  vol.  i.  p.  385. 
And  in  Fishtr  v.  Fielding,  ante,  vol.  i.  p.  38i,  (a  note  to  Allison  v.  Noixrre,)  the  Cour't, 
on  a  question  of  privilege,  consider-ed  that  attornies  generally  (rrot  of  this  Court)  were 
irot  necessarily  recognized  liy  the  Court  irr  proceedings  on  the  plea  side. 


S  PRICE,  562.  KIDSON    V.   UlLWOKTU  695 

and  from  all  lij^lit,  title,  aiid  ciiiiity,  to  re-purchase  or  otherwise  redeem  the  premises, 
and  that  plaintitt'  might  be  [562]  ijuieted  in  the  possession  &c. — a  release  of  the 
defendants'  right  and  interest, — and  for  an  injunction. 

To  that  bill  the  defendants  put  in  a  demurrer  :  for  that  it  appeared  by  plaintilf  s 
own  shewing,  that  the  agreement  to  purchase  for  13001.  was  in  fact  a  contract  for  the 
taking  indirectly  for  the  loan,  &c.  above  51.  per  cent,  per  annum,  contrary,  &e  — and 
that  the  indenture  of  the  18th  June  1811  was  void  by  the  12th  Anne— and  that  the 
plaintiff  had  not  by  his  bill  made  a  case  to  entitle  him  to  relief.  Whereupon,  and  for 
divers  errors,  iVc.  defendant  demurred,  and  demanded  judgment  whether  he  ought  to 
be  compelled  to  make  any  further  or  other  answer  thereto,  or  to  any  part  thereof. 

Dauncc}'  and  Sidebottom,  for  the  demurrer,  having  submitted  that  there  was  a 
mam'fest  discrepancy  between  the  statements  and  the  prayer  of  the  bill,  contended, 
that  the  plaintiff  was  not  in  any  way  or  in  either  character  entitled  to  relief  in  equity 
on  this  bill :  foi-  that  if  he  filed  it  as  mortgagee,  his  moi'tgage  treaty  was  palpably 
usurious.  If  on  the  other  hand  he  were  really  a  purchaser,  he  could  obtain  no  relief 
as  mortgagee  :  and  they  insisted  that  the  pretended  sale  was  merely  colourable. 

Martin  and  Raithby,  contra,  contended,  that  as  neither  loan,  forbearance,  security, 
or  reciprocity  of  obligation  appeared  in  the  agreements,  or  [563]  on  the  face  of  the 
bill,  there  was  no  ground  for  the  present  demurrer.  To  sustain  a  demurrer  by  the 
rules  of  pleading,  it  should  be  quite  obvious  that  there  was  a  loan,  and  that  its  I'epay- 
mcnt  was  secured  :  and  that  the  contract  should  l)e  l)inding  on  both  parties,  and  not 
optional  on  either  side,  and  most  especially  that  a  transaction  suggested  to  be  colourable 
should  lie  manifestly  .so,  nothing  of  all  which  appears  here. 

They  then  objected  that  in  point  of  foi-m  this  demurrer  was  untenable.  It  was 
a  general  demurrer,  to  a  particular  portion  of  the  bill,  admitting  at  the  conclusion  that 
the  bill  is  entitled  to  some  answer. 

[Kichards,  Chief  Baron.  If  you  can  shew  that  any  part  of  the  bill  must  be 
answered,  then  there  is  an  end  of  the  general  demurrer.] 

A  demurrer  is  a  proceeding  subject  to  the  utmost  strictness,  and  cannot  be  sustained 
where  the  facts  on  which  it  is  founded  do  not  appear  on  the  face  of  the  bill.  Edacll 
V.  Biichanim{-i:  Br.  Ch.  Ca.  255). 

Per  Curiam.  We  have  been  considering  of  this  demurrer  during  the  argument, 
and  we  think  that  inider  all  the  circumstances  disclosed,  it  ought  to  be  over-ruled. 

[564]  A  general  demuirer  cannot  be  put  in  on  a  particular  part  of  the  case. 

Dennu'rer  over-ruled. 

KiDsoN  ('.  DuAVOKTH  AND  A\'ei.cii.  Tuesday,  21st  April  1818. — Equity  (afl'ecting 
a  bill  of  exchange). — Where  a  solicitor — acting  in  getting  in  debts  due  to  the 
estate  of  an  intestate,  under  the  authority  of  and  as  local  agent  to  the  administrator, 
another  per.son  being  the  innnediate  and  general  agent  of  the  administrator,  under 
whose  directions  the  solicitor  acts — has  recei\ed  money  in  the  course  of  his  agency, 
which  it  is  his  duty,  according  to  his  instructions,  to  remit  to  the  general  agent ; 
\i,[\n  order  to  effect  tiie  object  of  remittance  more  conveniently,  he  procure  a 
banker's  bill  for  that  jiurpose,  which  is  accidentally  diawn  in  his  favour,  so  that 
it  liecomes  ncces.sai-y  that  he  should  indorse  it,  and  he  does  so,  a  court  of  ei|uity 
will  resti'ain  an  action  commenced  against  him  on  such  imlorsement,  whether 
lirought  by  the  indorsee  (the  principal  agent),  or  by  a  baidvcr  with  whom  the  bill 
has  been  deposited,  for  the  ])urposes  of  being  presented  for  acceptance  and  pay- 
ment by  the  drawee,  alihough  the  banker  may  have  given  ciedit  for  the  amount, 
if  the  latter  can  be  shewn  to  have  had  anj'  knowledge  or  information  of  the 
eiicumstances  attending  the  tiansaction,  and  of  the  relative  situation  of  the 
parties. — A  further  supplcnu^nlal  answer  may  be  used  to  coi'reet  or  explain  an 
obvious  mistake  or  ambiguity  in  the  original  answer,  but  not  where  the  former  is 
clear  and  intclligilile  without,  or  with  a  view  to  strengthen  the  defendant's  case. 

The  plaintiff  had  (ibt.-iineil  an  injiinrtidn  nn  :i  lull  lilcil  fdiirlicf,  ;uiil  fur  icsl  raining 
the  defendant  Dilwortli  from  proceeding  in  an  action  which  he  had,  as  holder,  com- 
menced against  the  plaintiff  as  indorser,  of  a  bill  of  exchange,  drawn  b}'  a  b.-mking- 
house  in  the  country  on  the,  liousi!  of  Bruce  and  Co.  in  I.iiuduu,  under  the  fdllowing 
circumstances,  detailed  in  the  bill  and  an.swer. 

'I'he  bill  stated   th.it  the  ]il.iiriliff  was  in  IIk;  li.ibit  of  receiving  sums  of  money,  iluu 
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to  the  estate  of  a  gentlemen,  who  had  died  intestate,  formerly  [565]  living  at  Sunder- 
land, from  persons  residing  in  the  neighbourhood  of  tluit  jjlace,  in  capacity  of  agent 
to  the  defendant  Welch,  and  he  (Welch)  was  himself  the  immediate  agent  and 
correspondent  of  Robert  Walker,  who  was  the  administiator  of  the  intesUite,  both 
of  whom  resided  at  or  near  Lancaster :  and  that  such  sums  so  received  by  the  plaintitt' 
were  constantly  remitted  by  him  to  Welch. 

In  the  course  of  that  agency,  the  plaintifl'  received  proposals  from  certain  persons 
who  were  indebted  to  the  estate,  to  whom  he  had  applied  for  payment  of  a  sum  of 
6001.  due  on  their  bond,  to  pay  3001.  in  part,  and  to  give  a  bill  at  two  months  for 
the  remainder. — The  plaintitf'  communicated  those  proposals  to  Welch  by  letter,  dated 
in  June,  1816,  (after  some  other  letters  had,  in  the  mean  time,  passed  between  them 
on  the  subject,  containing  other  propo.sals),  in  which  he  said,  "Smith  will  pay  the 
money  in  a  banker's  draft  or  notes,  which  is  the  same  thing  ;  and  in  that  case  a  banker's 
bill  must  be  got  for  them  to  remit,  which  will  be  at  forty  days,  and  that,  together 
with  his  bill  for  the  residue,  payable  in  London,  will  be  remitted  to  j'ou,  and  the 
bond  can  be  retained  till  those  Wlls  are  paid : "  and  the  letter  concluded  with 
recommending  him  (Welch)  to  accept  the  proposals.  To  that  letter  he  received  no 
answer. 

The  debtor  afterwards  paid  3141.  to  plaintifl"  in  notes  of  the  bank  of  Messrs.  Cooke 
and  [566]  Co.  bankers,  in  Sunderland,  and  delivered  the  bill  at  two  months  for  the 
remaining  3001.  The  plaintifl'  concluding  (Welch  not  answeiing  his  letter)  that  he 
had  no  objection  to  the  mode  proposed  of  remitting  the  money,  took  the  cash  received 
to  the  banking-house  of  Messrs.  Cooke  and  Co.  and  e.xchanged  it  for  their  bill,  for  the 
amount  drawn  on  Messrs.  Bruce  and  Co.  bankers,  in  London,  payaljle  at  forty  days, 
a  mode  frequently  adopted  by  him  before,  to  which  no  objection  had  been  made. — 
"But  (the  bill  stated)  the  said  bill  of  exchange  was,  by  mistake  or  inadvertence,  made 
payable  to  the  order  of  the  plaintiff,  and  therefore  he  was  obliged  to  and  did,  in  order 
to  enable  the  said  defendant  to  recei\e  the  Ijenetit  of  the  .same,  and  without  considera- 
tion, or  any  intention  or  reason  to  make  himself  liable  to  the  payment  thereof,  indorse 
the  same." 

The  bill  also  stated,  that  shortly  after  the  bill  of  exchange  had  been  .so  remitted, 
Cooke  and  Co.  became  bankrupts  ;  but  that  when  it  was  procured  their  responsibility 
was  in  good  repute  :  and  that  they  were  the  only  bankers  in  or  near  Sunderland  ; 
that  the  plaintifl'  had  requested  Dihvorth  to  desist  from  prosecuting  the  .said  action, 
and  had  explained  to  him  the  circumstances  under  which  the  bill  of  exchange  had 
been  indorsed  by  the  plaintiff, — that  Dilworth  had  never  taken  any  steps  against  Welch 
on  his  indorsement  of  the  bill ;  and  that  Welch  had  not  paid  the  amount  or  any  part 
of  the  bill  to  the  administrators. 

[567]  The  defenilants  put  in  their  joint  and  several  answer,  in  which  AVeleh  sUited, 
(and  Dihvorth  swore  that  he  believed  it  to  be  true)  that  Robert  Walker,  who  was  the 
administrator  of  the  estate  of  the  intestate,  had  appointed  defendant  Welch  to 
correspond  for  him,  with  persons  concerned  in  the  affairs  of  the  intestate's  estate ;  and 
that  he  (AA'alker)  had  also  appointed  the  plaintifl',  who  was  a  solicitor,  residing  and 
practising  at  Sunderland,  his  agent,  for  getting  in  the  outstanding  personal  estate  in 
that  neighbourhood,  under  a  power  of  attorney  from  Walker  ;  and  that  he  received 
a  remuneration  for  his  trouble.  That  defendant  Welch  did  not  answer  the  letter 
mentioned  in  the  plaintiff's  bill,  because  he  considered  the  proposals  contained  in  it, 
more  objectionable  than  other  proposals  previously  made  by  the  oljligors  through  the 
plaintiff',  in  answer  to  a  former  letter,  requesting  him  to  get  the  bond  satistied,  and 
that  therefore  Welch  did  not  answer  that  letter. 

The  answer  then,  after  adverting  to  and  recognizing  the  statement  of  the  trans- 
action as  set  out  in  the  bill,  went  on  to  state  that  the  house  of  Cooke  and  Co.  were 
not  then  in  good  credit ;  that  they  were  unable  to  set  forth  (e.xcept  from  the  informa- 
tion of  the  bill  which  they  deemed  highly  improbable)  whether  the  bill  of  exchange 
being  made  payable  to  the  oi-der  of  plaintiff',  was  in  consequence  of  mistake  or 
inadvertence,  except  that  they  believed  that  the  plaintiff'  had  good  reason  to  believe, 
that  defendant  Welch  [568]  would  not  be  satisfied  to  take  the  bill,  without  the 
plaintiff's  indorsement  on  the  sole  responsibility  of  Messrs.  Cooke  and  Co.  and  their 
correspondents  in  London  ;  but  the\'  denied  it  to  be  true,  that  the  plaintiff"  was  obliged 
to  indorse  it  under  the  circumstances  charged,  or  that  it  was  indorsed  by  him  without 
consideration,  insisting  that  his  receipt  of  the  money  on  behalf  of  Walker,  and  applying 
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it  to  his  own  use,  or  to  ;iiiy  use  not  in  pursuance  of  the  object  of  the  power  of  attorney, 
was  a  sufficient  consideration  for  his  indorsing  the  said  bill  of  exchange  :  that  shortly 
after  the  procuring  and  remitting  the  said  bill  of  exchange,  Messrs.  Cooke  and  Co. 
became  bankrupts,  and  the  bill  not  being  otherwise  discountable  for  the  benefit  of 
the  personal  representative  of  the  intestate,  defendant  Welch  indorsed  it  on  the 
2d  July,  181(),  and  paid  it  on  his  own  account  (which  was  then  in  arrear)  into  the 
banking  house  of  the  defendant  Dilworth,  at  Lancaster,  where  he  had  kept  an  account 
ior  many  years,  in  order  that  it  might  be  presented  for  acceptance,  and  afterwards 
for  payment ;  that  it  was  sent  to  London,  on  the  -id  of  July,  for  acceptance,  but 
Messrs.  Bruce  and  Co.  had  then  stopped  payment,  and  afterwards  became  bankrupts ; 
and  that  the  bill  being  then  duly  noted,  the  present  action  was  brought. 

The  defendant  Dilworth  submitted,  in  his  answer,  that  he  was  a  bona  fide  holder 
of  the  bill  for  a  valuable  consideration,  as  he  had  sufl'ered  the  defendant  Welch  to 
draw  upon  him  to  a  larger  [569]  amount  than  tlie  money  secured  by  the  said  bill  of 
exchange,  and  had  given  him  credit  in  his  account,  on  paying  in  the  bill,  for  the 
amount.  And  he  denied  notice  of  the  circumstances  attending  the  indorsement  of 
the  draft  by  plaintiff,  except  as  previously  set  forth  in  the  answer. 

In  a  further  answer,  defendant  Dilworth  had  stated  that  he  never  was  acquainted 
with  any  of  the  alleged  circumstances  under  which  the  bill  of  exchange  was  said  to 
be  indorsed,  save  and  except  until  a  few  days  after  the  16th  of  August,  1816,  when 
they  were  stated  in  a  letter  written  to  him  by  the  plaintiff,  and  being  induced  thereby 
to  enquire  respecting  the  matter  of  Welch,  he  then  first  learnt  the  facts  detailed  in 
the  correspondence,  and  stated  in  the  former  answer. 

The  usual  rule  nisi  for  dissolving  the  injunction,  which  had  been  obtained  for  want 
of  Dilworth's  answer,  having  been  made  on  the  coming  in  of  the  answer. 

Dauncey  and  Meggison  now  shewed  cause,  submitting,  that,  as  from  the  facts 
disclosed  by  tlie  bill  and  answer,  it  was  clear  that  the  plaintifi'  had  received  the  money 
merely  as  agent  to  Welch,  which  he  was  entitled  to  consider  himself  authorized  to  do, 
on  Welch's  silence  after  the  proposal  made  by  him  on  the  subject,  and  had,  in  that 
character  alone,  indorsed  the  l)ill  of  exchange,  by  means  of  which  it  had  been  re  [570]- 
mitted  to  Welch  the  immediate  agent  of  his  principal,  without  having  received  any 
consideration  for  that  indorsement — it  was  contraiy  to  good  faith  to  sue  him  on  the 
bill  ;  at  least,  rather  than  Welch  ;  and  that  he  was,  under  the  circumstances,  entitled 
to  the  protection  of  the  Coui't,  and  therefore  the  injunction  ought  to  be  continued. 

Maitin  and  Gardner  for  the  defetidants,  contended,  that  the  plaintiff  had  not 
all'ectcd  l)il worth  at  least,  by  having  shewn  any  equity  entitling  him  to  call  on  the 
Court  to  restrain  Dilworth  the  bona  tide  holder  of  the  bill  of  exchange  for  valuable 
consideration  without  notice,  from  proceeding  against  the  plaiutilf,  as  indorscr ;  for  if 
there  was  any  e(|uity  as  between  the  plaintiff  and  Welch,  it  could  not  i-eacli  Dilworth's 
claim,  who  could  not  have  necessarily  had  any  knowledge  of  the  tiansaction,  or  the 
relative  character  of  the  ])arties,  and  who  was  not  shewn  to  have  had  any  notice  of 
the  circumstances  attending  the  nogociation  of  the  bill,  which  he  only  heard  from 
Welch,  and  as  stated  in  his  further  answer,  not  till  the  16th  of  August,  1816,  long 
after  the  bill  had  come  to  his  hands. 

And  they  pressed  strongly  the  fact  of  Kidson  being  the  agent,  not  of  Welch,  but 
(if  Walk('r,  and  his  being  appointed  1)y  the  latter  by  ]ii)wer  of  attorney. 

[571]  lilcil.VKD.s,  Cliief  Baron.  This  injunction  clearl}'  ought  not  to  be  dissolved. 
W  alkcr,  as  it  appears,  employed  Welch  as  his  general  agent,  and  he  also  employed 
the  plaintiff  as  his  agent  and  attorney  to  get  in  these  particular  debts.  It  is  (piite 
clear  that  the  plaintiff  leceived  his  instructions  from  Wclc'h,  and  tliat  he  was  to  remit 
the  money,  wlien  I'cceived,  to  him.  The  plaiutilf  and  Welch  wura  therefore  both  agents 
of  the  same  principal.  There  was  a  corrcs[)onden(e  set  on  foot  respecting  the  sum  of 
money  due  to  the  intesUito's  estate,  not  between  Walker  and  the  plainlill',  but  between 
Welch  and  the  plaintiff  One  of  the  plaintiff's  ])ropositions  met  with  Welch's  appro- 
bation, and  afterwards  another  was  made  to  him,  whiei\  he  says  did  not.  Uo  how- 
ever gives  no  answer  to  it,  and  now  contents  himself  with  explaining  the  cause  of  his 
silence,  l)y  saying  that  as  he  eonsidei'cd  the  proposals  last  made  to  be  more  objection- 
alile  than  those  contained  in  the  former  letters  of  the  plaintiff,  and  tiiat  having  con- 
sulted with  certiiin  other  persons  interested,  who  were  of  o])inion  that  it  was  not  neces- 
sary to  return  an  answer,  because  the  {)laintifT  had  had  previous  instructions,  on  which 
he  ought  to  have  actcil,  he  did   ncil   iheicfore  answer  the  letter.      Whilst  the  corrc- 
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spondence  was  going  on,  the  plaintifl",  having  received  part  of  the  money  and  a  bill 
for  the  remainder,  went  to  the  house  of  Cooke  and  Co.  and  got  their  bill  on  Bruce  and 
Co.  for  the  amount  of  the  money  received  by  him,  which  he  forwarded  with  the  other 
bill  to  Welch.  It  would  be  quite  idle  [572]  to  affect  ignorance  in  this  Court  of  the 
state  of  those  two  houses  at  that  time,  which  it  is  well  known  were  in  a  falling  con- 
dition ;  but  that  might  not  have  been  known  to  these  parties,  or  if  it  were,  could  not 
materially  afi'eet  this  transaction.  (His  Lordship  having  adverted  to  the  case  made 
by  the  bill.)  The  plaintiff  s.ays,  that  the  draft  was  drawn  in  his  favor  through  inad- 
vertence, and  that  is  certainly  exceedingly  probable,  as  he  was  only  the  agent  of 
Walker  in  this  business  for  the  purpose  of  receiving  the  money  and  forwarding  it. 
He  necessarily  indorsed  the  bill  therefore  before  he  sent  it  to  Welch,  who,  though  he 
does  not  state  when  he  received  it,  must  be  taken  to  have  got  it  in  due  course  of  the 
post.  Welch  now  says  he  was  dissatisfied  with  the  remittances  in  that  mode,  but  he 
made  no  objection  to  it  at  the  time,  and  that  is  tantamount  to  an  assent.  Shall  he 
then,  under  these  circumstances,  be  permitted  to  proceed  through  the  medium  of  another 
person,  against  a  mere  agent,  merely  because  that  agent  has  imprudently  put  his  name 
on  the  instrument  to  satisfy  a  formality  made  necessary  by  this  mode  of  drawing  it? 
It  is  impossible. 

Then  does  Dilworth  stand  in  a  difterent  situation  ?  He  is  a  banker,  and  was  also 
a  mere  agent  to  receive  the  produce  of  this  paper  for  the  accommodation  of  Welch. 

Now,  independently  of  the  question  of  whether  there  was  notice  of  these  facts  to 
affect  Dilworth,  we  are  bound  to  look  into  the  nature  of  the  transaction.  Can  the 
transfer  of  a  bill  to  a  [573]  banker  as  a  mere  depositary  for  presentation  for  acceptance 
and  payment,  make  a  party  answerable  who  otherwise  would  not  be  BO'S  No  such 
thing ;  and  is  Welch  to  say  he  dealt  with  the  property  which,  as  it  had  come  to  his 
hands  under  the  circumstances  of  this  case,  was  received  for  the  benefit  of  the  intestate's 
estate,  as  if  it  were  his  own,  and  to  pay  his  own  debts  ?  Certainly  not.  And  if  there 
were  nothing  else  in  this  case,  it  is  sufficient  reason  for  continuing  the  injunction 
against  Dilworth,  that  he  is  in  the  same  situation  as  Welch.  Whether,  indeed,  Dilworth 
then  knew  all  the  circumstances  respecting  this  bill,  which  he  now  knows  is  another 
thing.  He  knew  quite  enough  to  iix  him  with  its  equities.  And  that  is  clear  from 
the  admissions  in  the  answer,  in  which  he  joins  ;  for  how  do  these  persons  deny  notice  '? 
[His  Lordship  read  that  part  of  the  answer.]  Such  a  notion  of  want  of  notice  is  almost 
as  extraordinary,  as  the  notion  afterwards  expressed  of  a  valuable  consideration  having 
been  given  for  the  bill ;  they  have  before  acknowledged  having  been  acquainted  with 
the  correspondence,  and  it  is  impossible  not  to  see  that  Dilworth  had  the  notice  which 
those  letters  furnish. 

It  is  said  that  both  the  original  and  supplemental  answers  must  be  taken  together 
in  explanation  and  aid  of  each  other.  Sometimes,  as  where  either  would  not  be 
intelligible  without  the  other,  you  certainly  may  so  unite  them  ;  but  if  one  of  the 
answers  be  distinct  and  clear,  that  is  sutticient,  although  the  Court  sometimes  allows 
[574]  a  supplemental  answer  to  explain  an}'  apparent  mistake  under  which  it  is  obvious 
that  the  party  has  answered.  Now  in  the  present  case,  the  defendant  Dilworth  in 
his  further  answer  states,  that  he  never  did  become  acquainted  with  the  circumstances, 
his  belief  of  which  he  swears  to  in  the  former  answer,  until  the  16th  of  August,  that 
is  however  an  admission  that  he  then  became  possessed  of  a  knowledge  of  the  circum- 
stances, and  is  of  itself  such  a  distinct  admission  of  notice  as  is  quite  sufficient  to 
sustain  this  bill.  And  no  allusion  is  even  made  in  the  second  answer  to  the  first 
having  been  put  in  under  any  mist^dce  on  the  part  of  Dilworth. 

Therefore  as  Dilwoi'th  clearh'  ought  not  to  be  suffered  to  proceed  in  this  action 
against  the  plaintiff',  unless  Welch  might  have  done  so,  and  he  most  certainly  cannot  be 
permitted  to  proceed  in  it ;  I  think  this  injunction  ought  to  be  continued. 

Gr.\HA1m,  Baron,  expressed  his  entire  concurrence.  The  case  lies  in  a  very  narrow 
compass  (stating  the  leading  facts).  The  plaintifl"s  letter  was  acquiesced  in,  and  acted 
on,  and  this  bill  was  sent  in  consequence,  and  it  was  a  natuial  mode  of  remittance.  It 
was  also  natural  that  the  draft  should  have  been  made  payable  to  the  plaintiff";  but 
still  it  was  merely  as  an  agent  to  Welch,  and  it  was  indorsed  by  him  in  that  character. 
Welch  afterwards,  instead  of  applying  the  bill  as  he  ought  to  have  done  on  account  of 
Walker,  [575]  uses  it  as  his  own,  which  he  had  clearly  no  right  to  do  :  and  it  would 
be  going  very  far  to  say  in  a  court  of  equity  that  therefore  he  made  the  plaintiff 
liable,  althouirh  he  would  not  otherwise  have  been  so.     Then  the  defendant  Dilworth 
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niiist  Ikivc  known  these  t'irciinist;iiices  ;  indeed  lie  ilcies  nol  effectively  deny  that  he 
head  knowledge  ;  he  merely  says  he  had  no  knowledge  except  as  stated  in  the 
answer,  &c. 

Under  all  the  circumstances  it  is  impossible  that  a  court  of  equit}'  can  allow  such 
bills  instruments  as  these  to  be  thus  made  use  of  to  the  prejudice  of  innocent  persons, 
contrary  to  their  original  and  proper  purposes  of  application. 

Wood,  Baron.  I  fully  concur.  [Having  stated  many  of  the  circumstances.]  This 
bill  was  clearly  made  payable  to  the  plaintifl'  in  his  character  of  agent,  and  it  was 
therefore  necessary  that  he  should  indorse  it  pro  forma.  Having  done  so  merely  for 
the  accommodation  of  the  defendant,  a  court  of  eijuity  ought  not  to  suffer  him  to  turn 
round  on  the  agent  and  fi.x  him  with  liability  on  such  an  indorsement.  Had  he 
indorsed  the  liill  to  guarantee  the  payment,  it  would  have  been  a  very  ditf'erent  case  ; 
but  here  it  is  clear  that  nothing  of  that  kind  was  meant,  nor  was  there  an}'  con.sidera- 
tion  for  his  doing  so.     The  n.-iture  of  the  transaction  is  very  plaiir 

Then  undci-  any  circumstances  Dilworth  would  be  in  precisely  the-  same  situation 
as  Welch,  but  [576]  here  besides,  his  right  is  clearly  affected  by  knowledge  of  the 
whole  transaction.  He  appears  to  have  had  the  .same  knowledge  as  Welch  himself 
had,  and  conscfiuently  the  bill  is  in  his  (Dilworth's)  hand.s,  subject  to  the  same  equities 
as  would  have  attended  it  in  the  hands  of  AVclch.  This  injunction  thei-efoi'e  ought 
not  to  be  dissolved. 

Garrow,  Baron,  of  the  same  opinion. 

Per  Curiam.     Rule  nisi  discharged. 

The  King  v.  Randell.  Wednesday,  22d  Ajjril  lsi8. — Wheie  a  rule  is  made 
absolute  on  payment  by  the  applicant  of  the  costs  of  the  application  atiidavits 
made  in  opposition  not  read,  nor  entered  in  the  minutes,  nor  noticed  in  the  order, 
will  not  be  allowed  on  taxation. — The  Court  will  admit  a  party  claiming  goods 
seized  by  the  sherilf,  under  a  writ  of  capias  utiagatum,  to  enter  his  claim,  and 
traver.se  the  inquisition,  after  the  time  for  so  doing  has  e.xpiied,  and  a  venditioni 
exponas  executed,  where  the  claimant's  attorney  has  mistaken  his  course,  (having 
brought  an  action  against  the  sheriff,  instead  of  having  claimed  and  traversed), 
on  payment  of  costs. 

(Jaselee  now  opposed  a  motion  made  b}-  Nolan,  on  the  jiart  of  the  prosecutors  of 
this  outlawry,  that  the  Dc[)uly  Remembrancer  should  allow,  on  taxation  of  their 
costs  (allowed  on  making  absolute  an  order  of  the  29th  Januaiy  last,)  the  costs  and 
cxpences  of  several  affidavits  made  and  tiled  on  the  occasion  of  opposing  that  order. 
The  original  application  was  foi'  a  rule  to  [577]  shew  cause  why  a  claimant  of  goods 
and  chattels  seized  by  the  sherifl'of  Hants,  under  the  writ  of  capias  utiagatum  against 
the  defendant,  should  not  be  allowed  to  enter  his  claim  of  properly  thereto,  and 
traverse  the  inquisition. 

It  appeared  that  the  claimant's  solicitor  had  nu'stakcn  his  course  in  bringing  .an 
action  against  the  sheriff,  instead  of  entering  a  claim  ami  traversing  the  inquisition, 
and  therefore  the  Court,  on  being  applied  to,  granted  the  above  order,  which  they 
afterwards  made  absolute,  on  payment  of  all  the  costs  of  the  prosecutors  of  the  out- 
lawry by  the  applicant. 

The  question  was,  whether  the  costs  of  the  affidavits  made,  which  had  nevei'  l)ccn 
read,  nor  entered  on  the  miimtcs,  nor  noticed  in  the  rule,  (eleven  in  tmmbei'),  ami 
which  therefore  the  Deputy  Remembrancer  had  disallowed,  ought  to  be  p.iid  by  the 
claimant,  under  the  terms  on  which  the  Court  had  made  his  rule  absolute. 

The  Court  were  of  opinion,  that  the  Dei)uty  Remembrancer  had  done  right, 
observing  that  it  was  a  case  where  the  atlida\its  could  not  lie  neees.sary,  .is  it  lay 
entirely  on  the  .a|)pli(ant  to  make  out  a  satisfactory  case,  and  therefore  he  ought  not 
to  be  burthencd  with  the  costs  of  such  unnecessary  matters  ;  and  they 

Refused  the  motion. 

[578]  Thomas  v.  I'karse,  E.sy.  Thursday,  23(1  \\)vi\  IMS.  — If  .i  <lcputy  sheriff, 
being  in  possession  of  goods  seized  under  an  immediate  extent,  and  having 
received  a  sul)ser|uent  fieri  facias,  at  the  suit  of  a  subject-  contract  with  the 
judgment  ereditur  td  <l(livrr  him,  in  satisfaction  of  his  execution  aeertain  quantity 
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of  the  goods  seized,  on  his  pa^'ing  into  the  sheritt's  hands  the  debt  due  to  the 
Crown,  which  is  accordingly  paid  to  him  : — and  if  afterwards,  whilst  his  officer 
is  in  the  act  of  delivering  and  measuring  the  quantity  specified  to  the  plaintiff's 
agent,  to  whom  he  had  given  up  the  key,  the  goods  are  rescued — the  sheriff  is 
liable  to  the  judgment  creditor,  who  may  maintain  a  special  assumpsit  on  the 
conti'act,  (whether  the  sheriff  be  authorized  so  to  contract  or  not,)  or  on  a  common 
count  for  goods  sold  and  delivered — or  for  money  had  and  received. — In  the  case 
of  an  under  sherifl'  in  the  countr}'  employing  an  acknowledged  town  agent,  such 
an  engagement  made  by  the  latter  is  legal,  and  binding  on  the  sheriff — who  must 
seek  his  remedy  over. — A  beginning  to  measure  and  deliver  is  not  such  a  delivery 
as  will  satisfy  even  this  special  contract 

The  present  action  was  brought  against  the  sheriff  of  Essex  (17th  May,  1816),  to 
recover  .5621.  Os.  Sd.  under  the  following  circumstances : — 

The  declaration  (assumpsit)  consisted  of  five  special  counts  ;  and  stated  in  substance, 
that  an  extent  had  been  prosecuted  against  John  Hulbert  for  that  sum,  claimed  to  be 
due  to  the  Crown  for  duties  on  malt  made  by  him — that  the  sheritf  had,  by  virtue 
of  that  jjroceeding,  seized  malt  to  the  value  of  that  amount — that  the  plaintifl'  had 
before,  &c.,  recovered  judgment  against  Hulbert  for  a  certain  debt  of  6001.  and  80s. 
damages,  on  which  he  had  sued  out  a  writ  of  fieri  facias,  which  was  delivered  to  the  said 
sheriff  (r2th  February,  1816) — that  the  sheriff,  by  virtue  thereof,  seized  and  took  in 
execution  (21st  March)  a  certain  other  quantit}^  of  malt,  of  less  value  than  the  money 
indorsed  to  be  levied.  And  thereupon,  in  consideration  that  the  plaintifl'  would  pay 
to  defendant  the  said  sum  of  5621.  Os.  Sd.  the  amount,  [579]  &c.,  defendant  under- 
took, Ac.  to  suffer  and  permit  plaintiff  to  have  the  sale  of  the  said  malt  so  seized  and 
taken,  under  the  said  writs  of  extent  and  fieri  facias,  and  to  apply  and  retain  the 
proceeds  thereof  towards  satisfaction  of  the  5621.  Os.  Sd.  so  to  be  paid  b}^  plaintiff'  to 
defendant,  and  of  the  delit  and  damages  so  recovered,  and  directed  to  be  levied  by 
the  fieri  facias :  and  that  defendant,  as  such  sheriff'  as  aforesaid,  would  take  due  and 
proper  care  of  said  malt  so  seized,  &c.,  until  plaintiff'  should  have  received  the  same 
into  his  possession  for  the  purpose  of  sale.  Averment  that  plaintiff  did  pay  the  money, 
&c.  Breach,  that  defendant  did  not,  &c.  but  on  the  contrary  thereof,  by  himself  and 
his  servants,  so  carelessly,  &c.  in  that  behalf,  that  through  such  improper  conduct 
said  malt  was  taken  away  by  divers  other  persons,  and  wholly  lost,  and  never  was 
delivered  to  jjlaintiff,  by  means  whereof,  &c. 

Second  count,  that  for  same  consideration  defendant  promised  that  plaintiff  should 
receive  an  adequate  quantity  of  the  said  malt,  and  until,  &c.  should  have  the  benefit 
of  the  securit}'  of  the  said  writ  of  extent  for  the  said  sum. 

The  fifth  count  stated,  that  defendant  being  possessed  of  two  hundred  and  fifty 
quarters  of  malt,  value  5621.  Os.  Sd.  in  consideration  of  that  sum  undertook  to  deliver 
the  same,  &c. — concluding  with  the  common  counts. 

The  defendant  pleaded  the  general  issue. 

[580]  On  the  trial  before  the  Lord  Chief  Baron,  at  the  sittings  in  Michaelmas 
Term,  the  plaintiff'  recovered  a  verdict. 

Dauncey  obtained  a  rule  in  Hilary  Term,  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  granted  on  the  following 
grounds  : — 1st.  That  it  was  a  verdict  against  evidence,  as  far  as  regarded  the  delivery 
of  the  malt.  2dly.  That  the  promise  had  not  been  proved  to  have  been  authorized  or 
adopted  b}^  the  defendant.  3dly.  That  it  was  an  engagement  into  which  the  sheriff' 
had  no  legal  right  to  enter  under  the  circumstances  in  evidence  in  the  cause. 

It  appeared  by  the  report  of  the  Lord  Chief  Baron,  that  in  February  1816,  the 
shei-iff',  under  the  writ  of  extent  against  Hulbert,  seized  and  took  possession  of  certain 
malt  (upwards  of  four  hundred  quarters),  and  other  efl'ects,  to  the  value  of  10001.  and 
upwards.  In  March  following,  the  sheriff  also  seized  the  above-mentioned  efl'ects, 
w^hich  were  ostensibly  the  property  of  John  Hulbert,  under  the  fieri  facias  mentioned 
in  the  declaration,  endorsed  to  levy  6001.  That  the  plaintiff'  entered  into  an  arrange- 
ment with  the  town  agent  of  the  under  sheriff',  on  the  ISth  of  March,  whereby  he  was 
to  have  possession  of  the  malt,  on  paying  him  the  money  directed  to  be  levied  under 
the  extent,  which  he  paid  him,  and  took  a  receipt  for  it  in  writing,  as  for  so  much 
money  directed  to  be  levied  under  the  ex-[581]-tent.  The  under  sheriff's  agent,  in 
consequence,  delivered  the  plaintifl'  an  order,  addressed  to  the  bailiff'  in  possession, 
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directing  him  to  quit  possession  under  the  extent,  ami  deliver  to  the  plaintiff  the 
malt  so  seized  under  the  extent  and  fieri  facias,  which  he  at  first  refused  ;  but  after 
the  order  had  been  repeated,  agreed  to  deliver  two  hundred  and  fifty  quarters.  He 
had  begun  the  delivery,  by  measuring  out  a  few  bushels,  on  the  21st  March,  when 
Blyth,  the  landlord  of  premises,  laid  claim  to  the  goods  which  had  been  so  seized 
under  the  fieri  facias  and  extent,  having  previously  given  notice  in  writing  to  the 
sherifl's  oHicer,  that  they  were  not  the  property  of  Hulbert :  but  the  sherift"'s  bailifl", 
(lisi'egarding  that  notice,  he  (Blj'th)  rescued  the  goods  out  of  the  sheriff's  custody, 
just  after  the  ofiicer  had  admitted  Eees  (who  attended  for  the  plaintiff,  to  recei\e  the 
malt)  into  the  malt-house,  for  the  purpose  of  giving  him  posses.sion  of  it,  and  had 
delivered  him  the  key — and  the  remainder  of  the  malt  was  never  delivered  by  the 
officer  to  the  plaintifi'. 

Jei'vis  and  Taunton  now  shewed  cause,  submitting  that  the  proof  of  the  promise 
was  a  matter  of  fact,  and,  as  such,  had  been  properly  left  to  the  jury.  On  the 
question  of  whether  there  had  been  a  legal  delivery,  they  insisted  that  the  evidence, 
when  applied  to  the  law  on  that  point,  as  determined  by  a  series  of  decisions,  had 
clearly  shewn  that  no  delivery  had  taken  place,  which  they  contended  ought  to  have 
been  completely  [582]  and  satisfactorily  made  out;  and  that  on  that  also  the  jury 
had  decided.  In  point  of  law  there  can  be  no  delivery  of  a  specific  quantity  com- 
pleted till  it  is  measured  out,  and  as  here  the  goods  were  still  in  bulk,  therefore, 
though  the}'  had  been  begun  to  be  measured,  it  was  within  the  cases  which  have 
determined,  that  while  the  article  is  in  bidk,  and  measurement,  or  any  other  operation 
i.s  to  pi'ccede  the  delivery,  there  is  no  delivery  till  that  shall  have  been  done,  and  the 
property  meanwhile  remains  in  the  seller.  J  lug  (j  v.  Minetl  (11  East,  210).  IFallace 
V.  Brmh  (i;!  East,  522). 

The  true  question  then  they  represented  to  be,  whether  the  sheriff,  the  present 
defendant,  was  bound  by  the  engagement,  and  the  conduct  of  the  town  agent  of  his 
undcr-sheiiff  It  has  been  urged,  (said  they)  that  even  if  the  engagement  were 
binding  on  the  agent,  there  was  no  consideration,  and  it  was  therefore  nudum  pactum 
as  to  him.  The  answer  is,  that  the  sheiiff  had  a  duty  to  perform,  and  that  he  was 
enal)led  to  do,  in  a  more  convenient  and  less  hazardous  way,  l>y  the  arrangement 
niailc  between  him  and  the  plaintiff.  It  was  also  put  that  the  sheriff  had  no  right 
leg;dly  to  do  what  he  undertook — that  he  could  not  deliver  over  these  goods,  which 
in  his  possession  were  in  custodia  legis,  and  could  not  be  transferred  but  by  tluc 
course  of  law.  If  that  were  so,  it  would  not  be  compete  to  a  sheriff  to  allow  a  party 
to  I'edeeni  his  own  property  so  taken,  by  [583]  satisfying  the  demand  in  respect  of 
which  the  soizuie  had  been  made,  which  could  not  l)e  contended  evoi  in  aigument. 
Any  mode  by  which  the  exigency  of  the  writ  is  satisfied,  would  be  within  the  scope  of 
the  sheriff's  authority  :  and  from  the  veiy  terms  of  the  writ  of  extent,  a  discretion  is 
to  be  inferred  as  to  the  Crown  being  satisfied,  the  sheriff  being  commanded  to  keep 
possession  "  until  the  Crown  be  fully  satisfied."  There  can  be  no  doubt  that  the  town 
agent  of  the  under-sheriff  is  the  servant  of  the  sheriff,  and  renders  his  piincipal  civilly 
responsible  for  his  official  engagements.  Hawiukrson  v.  Baker  (2  Bla.  Uep.  832), 
Ackvvr/h  V.  Kempe  (Doug.  40),  Lw/cock's  oisi'  (Latch,  1JS7),  U'oodgatc  v.  KnalMuII 
(2  T.  U.  148).  In  this  case  too  the  sheriff,  having  returned  the  extent  satisfied,  is 
bound  Ijy  that  retuin,  as  having  adopted  and  sanctioned  the  transaction. 

They  ultimately  put  the  case  on  the  fifth  count  of  the  decl.iration,  as  being  in  all 
respects  proved  :  oi-  that  in  any  event  they  would  be  CTititlcd  to  their  verdict  on  the 
count  for  money  had  and  leccived,  on  failure  of  the  consideration  on  which  it  was 
paid. 

Daunccy  and  Campbell,  in  support  of  the  rule,  insisted,  that  if  the  promise  should 
be  held  to  have  been  [jroved,  there  was  also  strong  evidence  that  that  promise  had 
been  performed  ;  for  the  [584]  malt  was  in  point  of  fact  in  the  possession  of  the 
plainfilf,  I)}'  the  delivery  of  the  ofiicer,  at  the  time  when  IJlyth  and  his  assistants  look 
it  forcilily  away,  and  the  plaintiffs  agents  were  in  the  act  of  measuring  and  removing 
the  ((uantity  agreed  to  lie  delivered  to  them — or  that  if  it  did  not  amomit  to  a 
delivery  in  law  in  the  ordinary  case  of  vendor  and  |iurcliasci',  it  was  still  such  a 
delivery  as  would  satisfy  this  special  undertaking. 

They  then  contended  that  the  sub-agent  of  the  sheriff  could  not  bind  him  to  the 
pcrfoi'niancc  of  a  promise  which  he  was  not  legally  authorized  to  make — .-uid  such  a 
promise  this  was;  for  his  duty  was  to  ha\e  kept  possession  till  sale  by  venditioni 


702  THOMAS   V.  PEARSE  5  PRICE,  585. 

exponas,  or  till  an  amovcas  nianus,  and  he  had  no  right  to  judge  whether  the  Crown's 
demand  would  ha\'e  been  satisfied  by  the  receipt  of  the  sum  paid  by  the  plaintifl" — 
for  the  case  of  an  extent  is  in  that  and  many  other  respects  distinguishable  from  the 
common  process  of  fieri  facias.  And  they  relied  much  on  the  fact  of  the  town  agent 
of  the  under-.sheriil"  being  not  (as  the  latter  confessedly  is)  an  acknowledged  minister 
of  the  sheriffs  appointment,  and  therefore  his  acts  do  not  involve  the  sheriflf's 
responsibility. 

The  sheriff,  (they  next  insisted)  never  had  such  a  possession  of  these  goods  as  to 
warrant  his  delivering  them  to  the  plaintift'.  His  was  a  special  possession  only,  the 
goods  being  in  fact  in  the  custody  of  the  law.  And  yet  the  fifth  count,  [585]  which 
had  lieen  much  relied  on  was  in  the  common  form,  as  if  the  plaintiff'  were  a  brewer, 
and  the  defendant  a  maltster.  In  this  case,  the  agent  of  the  under-sheriff',  as  such, 
clearly  could  not  act  for  the  defendant,  as  a  factor  for  his  principal ;  as  well  might  it 
be  contended,  that  he  might  have  so  bound  the  defendant,  as  that  an  action  might 
have  been  maintained  against  him  on  his  warranty  of  the  quality  of  the  malt.  So 
far  from  the  sub-agent  being  within  the  scope  of  his  duty  in  this  transaction,  he  was 
acting  in  violation  of  it,  for  he  had  no  authority,  which  it  is  necessary  he  should  have, 
to  part  with  the  possession  of  these  goods.  The  mandatory  part  of  the  writ  of  extent 
commands  that  the  sheriff  do  cause  the  goods,  &c.  to  be  appraised  and  extended,  "  and 
to  be  taken  and  seized  into  our  hands,  until  you  receive  our  further  command  ; "  and 
there  is  a  proviso  at  the  conclusion  of  every  writ,  that  the  goods  seized.  "  You  shall 
not  sell,  or  cause  to  be  sold,  till  we  shall  otherwise  command  you,"  which  is  very 
diff'ereut  from  the  authority  given  by  the  fieri  facias. 

They  denied  that  the  sheriff',  by  having  returned  the  extent  satisfied,  had  approved 
and  adopted  all  that  had  been  done  in  his  name  under  this  special  contract ;  but  still, 
even  then,  they  repeated,  he  would  have  had  no  authority  to  release  the  goods  without 
the  formal  sanction  of  an  amoveas  manus  regularly  obtained  from  this  Court.  The 
cases  [586]  which  had  been  cited  they  distinguised  as  being  all  cases  of  tort,  as 
trespass,  or  extortion,  whereas  the  present  action  was  founded  on  contract. 

As  to  the  proposition,  that  this  action  might  be  supported  on  the  count  for  money 
had  and  received,  it  was  answered,  that  if  even  this  were  money  had  and  received  by 
the  defendant,  it  was  for  the  use  of  the  King's  writ ;  but  in  point  of  fact,  it  never  was 
received  by  the  defendant,  (the  sheriff")  however  that  count  might  have  availed  the 
plaintiff',  if  this  action  had  been  brought  against  the  party  who  had  actually  received 
it,  that  is,  the  person  who  w-as  the  town  agent  of  the  defendant's  under-sheriff". 

On  the  whole,  they  contended  that  the  present  action  could  not  in  any  point  of 
view  be  maintained  against  the  present  defendant. 

KiCHARDS,  Chief  Baron.  The  Court  are  of  opinion,  that  this  verdict  ought  to 
stand.  My  rea.sons  are  founded  on  the  special  circumstances  of  this  case.  [His  Lord- 
ship stated  the  facts.]  The  action  is  certainly  bottomed  on  a  contract,  and  the  main 
question  is,  whether  the  sheriff  is  bound.  Now  the  sheriff'  left  the  affair  to  the 
discretion  of  the  town  agent,  who  was  certainly  as  much  the  agent  of  the  sheriff  as 
the  under-sheriff'  himself  was,  and  it  would  be  a  deplorable  doctrine  in  its  general 
consequences  if  he  were  not ;  for  thus  a  sheriff"  might  easily  rid  himself  of  [587]  all 
responsibility  by  requiring  his  deputy  to  appoint  in  all  cases  a  sub-agent,  for  the 
purpose  of  discharging  himself. 

The  case  is  one  of  an  extraordinary  nature  undoubtedly,  and  I  do  not  remember 
ever  to  have  met  with  this  species  of  action  being  brought  under  such  circumstances. 
We  must  therefore  be  governed  by  principle.  [His  Lordship,  adverting  to  the 
circumstances,  observed  that  it  was  matei'ial  to  be  considered  that  the  plaintiff",  b}' 
his  execution,  had  the  next  right  after  the  Crown.]  How  far  the  town  agent  of  the 
sheriff  was  justified  in  so  contracting  with  the  plaintiff  is  another  matter.  He  did  in 
fact  contract,  and  he  leceived  the  money  agreed  to  be  paid  to  him  by  the  plaintiff', 
and  it  would  be  too  much  to  say  that  he  was  entitled  to  put  it  into  his  own  pocket 
without  performing  the  consideration,  on  the  faith  of  which  it  had  been  paid  to  him. 
He  is  at  least  bound  to  put  the  plaintiff"  in  the  same  situation  as  he  was  before  the 
contract  was  made.  He  certainly  contracted  to  deliver  the  malt,  and  he  as  certainly 
did  not  do  so. 

Then  the  question  is,  whether  the  agent  of  the  under-sheriff",  the  person  who 
actually  made  the  contract,  was  such  a  representative  of  the  sheriff',  as  that  his  acts 
bound  him.     I  dm  of  opinion,  that  it  cainiot  be  contended,  even  in  argument,  that 
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the  sherifl'  would  nut  l^e  liable  for  the  olliuial  acts  of  such  a  pei'soii.  Whether  the 
sheriff  had  any  right  to  make  such  a  contract,  and  part  with  the  [588]  goods,  I  do 
not  decide.     Ilis  having  engaged  to  do  so  is  sufficient  to  sustain  this  action. 

For  the  defendant  it  has  been  contended,  that  he  had,  in  fact,  so  far  delivered 
possession,  as  would  .satisfy  this  contract.  (Adverting  to  the  evidence.)  Such  a 
delivery  as  this  howe\er  was  not  sufficient.  There  was  a  spcific  quantity  of  this  malt, 
which  was  in  bulk,  to  be  meted,  and  until  that  was  done,  a  delivery  could  not  be 
effected.  In  that  respect  this  case  is  not  distinguish.-dile  from  that  of  the  oil,  {Wallace 
V.  BreeiU).  The  malt  was  not  even  put  into  a  state  to  be  carried  away,  and  the 
plaintifl"'s  agent  lieing  present,  assisting  the  sheriff"  to  measure  the  quantity,  does  not 
make  the  supposed  delivery  less  inchoate. 

Then  the  ease  stands  thus.  The  plaintiff  engaged  with  the  sheriff's  agent  to  pay 
so  much  money,  in  consideration  of  his  doing  that  which  he  has  not  done  :  and  the 
agent  by  that  contract  bound  the  defendant,  who  may  have  his  remedy  over,  and  I 
cannot  help  stating  that  the  sheriff"  has,  in  that  one  respect,  the  advantage  of  the 
plaintiff.  Then,  by  his  return  of  the  writ,  that  the  debt  had  been  satisfied,  he  adopts 
and  acknowdedges  the  act  of  the  under-sheriff's  agent,  and  that,  although  he  did  not 
know  so  much  of  the  matter  as  we  do  now.  For  these  reasons,  I  think  that  this  rule 
should  be  discharged. 

Gkaiiam,  Bai'on.  The  first  question  is,  whether  the  act  of  the  under-sherifi"s 
agent  is  the  act  [589]  of  the  sheriff",  and  I  think  it  clearly  within  the  rule  qui  facit 
per  aliuni  facit  per  se  ;  and  if  such  agent  should  mistake  his  course,  the  sherili'  is 
responsible,  for  he  i.s  also  benefited  by  the  acts  of  the  same  person.  [His  Lordship 
stated  the  circumstances.]  The  sheriff",  by  performing  his  contract,  woidd  have 
superseded  all  collateral  claims. 

Much  stress  was  laid  in  aigument  on  the  position,  that  by  parting  with  the  goods 
which  had  been  seized,  according  to  the  contract  on  the  part  of  the  defendant's  agent, 
without  an  amoveas  manus,  the  sheriff  would  be  made  to  act  in  violation  of  his  duty. 
Now  we  all  know,  that  it  is  every  day's  ])ractice,  when  goods  have  been  seized  by  a 
sheriff,  so  to  ariange  the  affair,  for  the  purpose  of  avoiding  the  disgrace  and  discredit 
of  suffering  it  to  bo  made  public.  But  l)e  that  as  it  may,  the  agent  takes  upon  himself 
so  to  act,  and  he  is  clearly  identified  witli  the  sherili',  who  is  re.sponsible,  and  should 
l)e  indemnified,  as  he  most  usually  is. 

Then  the  agent  having  undertaken  to  deliver  the  goods  seized,  the  question  is 
whether  he  has  done  so,  in  performance  of  his  promise,  according  to  good  faith,  and  I 
am  clearly  of  opinion  that  he  has  not.  Whether  the  sherili  had  a  right  to  part  with 
the  goods  in  this  way  is  another  question,  not  necessarily  arising  here,  and  perhaps  he 
may  have  such  a  right.  lie  has,  however,  in  point  of  fact,  engaged  to  do  so,  and  has 
received  the  consideration-money,  and  therefore  it  docs  not  lie  in  [590]  his  mouth  to 
say,  that  he  had  no  right  to  do  that  which  he  had  so  engaged  to  peiform :  and  if  he 
had  no  right  so  to  undertake,  he  would  then  have  received  so  much  money  to  the 
plaintill's  use. 

Woou,  Haron.  I  do  not  see  any  grounds  for  disturbing  this  verdict.  Two 
([Ucstions  have  been  made  :  —  Ist,  That  the  sherili'  has  not  performed  the  C(jntract  made 
l)y  him  with  the  [jlaintilT;  and,  L'dly,  That  the  agent  of  the  undei--sherin  could  not 
make  the  dcfcniiant  (the  sheriff)  responsii)le  for  the  performance  of  it.  It  is  admitted, 
that  if  the  defendant  had  made  the  contract,  he  would  have  been  bound  by  it.  Then 
the  first  point  is,  wdiether  the  under-sheiill'  is  answerable  for  iiis  agent,  and  the  sheiill' 
for  both  :  and  I  am  of  opinion  that  he  is,  for  the  acts  of  the  latter  are  the  acts  of  the 
former,  and  each  has  hia  remedy  over  against  the  other. 

A  (picstion  was  made,  whetlier  this  was  a  legal  contract,  (stilting  the  circumstances). 
The  very  form  of  the  wiit  expresses  the  puipose  and  object  of  it  to  be,  to  laise  and 
satisfy  the  Crown's  debt.  The  ])laintiff  had  an  execution  executed  for  another  debt, 
and  in  order  to  lender  his  execution  a\ailalile,  he  agrees  to  pay  the  flebt  due  to  the 
Crown,  when  he  is  to  receive  two  hundred  and  lifty  qu.arters  of  the  m.alt  seized.  The 
plaintifl,  in  fact,  accoi-dingly  |)a3's  tiie  money  in  satisfaction  of  the  Crown's  debt,  and 
tliat  is  so  retui'ned.  Now  what  is  there  illegal  in  all  that?  There  is  no  fniud  either 
on  the  Crown  or  the  plaintiff,  whose  execution  was  next  to  be  piefcrred,  oi-  on  [591] 
any  body.     'I'hcre  was  tliereff>re  no  illegality  in  the  transaction. 

The  ne.xT question  is,  whether  the  sheritV's  agent,  in  fact,  perfoiiued  what  lie  ii.ul 
engaged  to  do,  and  there  can  be  no  doubt  on  the  evidence  that  he  did  not. 
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I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  recover  in  this  action, 
either  on  the  fifth  count,  or  the  count  for  money  had  and  received.  The  fifth  count 
(which  his  Lordship  stated)  is  precisely  proved.  Not  so  the  defence.  There  was 
clearly  no  delivery  of  the  two  hundred  and  fifty  quarters  of  malt ;  for,  although  the 
key  had  been  given  to  the  plaintiflT,  the  quantity  to  be  delivered  had  not  then  been 
separated  from  the  bulk.  Had  that  been  done,  it  might  have  been  a  delivery,  but 
before  the  officer  could  do  so,  the  goods  were  carried  away  bj'  a  third  person.  Tliere 
was,  therefore,  no  delivery,  and  so  the  jury  ha\'e  bj'  this  verdict  very  properly  found. 

G.\RKOW,  Baron,  of  the  same  opinion.  The  mischief,  as  mj'  fjord  Chief  Baron  has 
well  observed,  would  be  enormous,  if  responsibilities  were  thus  allowed  to  be  shifted. 
[Having  I'cmaiked  on_the  relative  situation  of  all  the  different  parties,  and  the  notoriety 
of  there  being  an  acknowledged  permanent  agent  in  London  for  the  county  of  Esse.v, 
as  there  is  also  for  Middlesex,  his  Lordship  said,  that  he  considered  this  case  com- 
pletely within  that  of  JFoodgate  v.  Knafchlmll,  and  that  [592]  the  sheriff"  was  fixed  ))y 
the  act  of  the  sub-agent.]  As  to  the  delivery,  said  his  Lordship,  the  cases  are 
numerous,  which  deny  that  what  passed  at  the  malt-house  was  a  delivery.  One 
quarter  only  had  been  delivered,  in  point  of  law,  and  two  hundred  and  forty-nine  wei'e 
not :  and  the  pretence  of  the  key  ha\ing  been  given  over  makes  no  difference  in  such 
a  case  ;  for  it  would  be  a  mockery  to  say,  that,  if  the  vendor  should  tell  the  purchaser, 
"there  is  the  key — go  take  your  goods,"  that  would  be  a  deliver}-  for  any  purpose. 
I  therefore  think  this  verdict  quite  right,  and  if  it  had  been  the  other  way,  I  should, 
most  willingly,  have  concurred  in  ordering  a  new  trial. 

Per  Curiam.     Rule  discharged. 

Benedict  v.  Thackeray.  Saturday,  25th  April  1818. — When  the  plaintifT  has 
obtained  an  order  to  amend,  the  defendant  having  submitted  to  exceptions,  the 
Court  will,  on  motion,  order,  as  of  course,  if  he  do  not  amend  within  a  given 
time  (a  week  in  this  instance)  the  former  order  to  be  discharged. 

Beames  moved,  pursuant  to  notice  (two  days)  that  the  order  made  in  this  cause,— 
"that  the  plaintiff  might  be  at  liberty  to  amend  his  bills  without  costs,"  (the  defen- 
dant having  submitted  to  exceptions,)  "and  that  the  defendant  might  answer  the 
amendments  and  exceptions  at  the  [593]  same  time," — might  be  dischai'ged,  unless 
the  plaintiff  amend  his  bill  within  a  week,  citing  1  Fowler,  109. 

The  officer  certified  the  motion  to  be  of  course. 

Ordered. 

BiRDWOOD,  Assignee  of  Hart,  a  Bankrupt,  r.  Rarhael.  Monday,  27th  April  181 S. — 
Goods  pledged  (expressly)  to  secure,  by  the  produce  of  the  sale,  accejjtoi's  who 
have  taken  up  and  paid  bills  dra\i'n  on  them  hy  the  owner,  are  released  from 
further  charge  as  to  other  bills  so  taken  up  and  paid  subsequently,  if  the  amount 
of  the  original  sum  paid  on  account  of  the  owner,  have  been  repaid  to  them 
without  resorting  to  a  sale. — And  if  while  the  goods  remain  in  the  possession  of 
the  acceptors,  the  owner  become  insolvent,  and  has  committed  acts  of  bankruptcy 
before  the  original  pledge  be  entirely  redeemed  by  re-payment  of  the  money 
secured  by  it,  other  advances  be  then  made  to  him  by  them,  it  is  not  a  case  of 
mutual  credit  within  the  5  Geo.  II.  c.  .30,  s.  28,  and  the  assignees  of  the  bank- 
rupt may  recover  the  goods  in  trover. — But  the  assignees,  under  such  circumstances, 
having  elected  to  bring  trover,  cannot  afterwards  sue  the  defendant  to  recover 
back  the  original  sum  for  which  the  goods  had  been  in  the  first  instance  pledged, 
although  paid  to  them  after  the  depositor  had  become  bankrupt. 

The  special  case  on  which  this  determination  was  founded,  stated  in  substance  the 
following  facts  : 

Hart,  the  bankrupt,  previous  to  the  month  of  August,  1812,  carried  on  business 
in  partnership  with  one  Joseph,  at  Plymouth,  and  they  had  also  a  house  of  trade  at 
Gibraltar,  superintended  by  the  liankrupt's  son.  The  defendant  and  another  person 
who  were  partners  in  Imsiness  in  Ijondon,  were  the  holders  of  two  bills  of  exchange, 
accepted  by  Hart  and  Joseph,  value  [594]  1.52.31.  8s.,  which  became  due  on  the  4th 
and  5th  August,  1812.  About  that  time  Hart  and  Joseph  stopped  payment.  Hart 
being  then  in  London,  wrote  on  the  5th  of  August  to  his  son  at  Gibraltar,  stating  that 
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the  partnership  between  him  and  Joseph  was  dissolved,  and  requesting  him  to  deliver 
to  the  house  of  the  defendant  and  his  partner  at  Gibraltar,  goods  to  the  amount 
of  20001.  to  secure  to  iiicm  the  aiixmnt  of  Ihe  two  tiilh  fur  15321.  8s.  wldch  hiul  been 
taken  up  by  them.  On  the  -Ith  Sejitembcr  following,  the  defendant  and  Joseph  gave 
a  receipt  for  the  goods  so  delivered  in  these  words,  "  Keceived  4th  Septemljer  1812, 
of  Messrs.  Levi  and  Hart,  thirty  three  bales  of  British  piece  goods,  as  per  account 
rendered,  being  for  two  bilU  accepted  by  Messrs.  Joseph  and  Hart,  of  Plymouth,  and 
paid  by  Messrs.  Raphael  and  Joseph,  of  London,  the  same  (value  20191.  10s.  Sd.)  to 
tie  kept  as  pledged  until  further  orders." 

After  the  dissolution  of  partnership  between  FLart  and  Joseph,  a  meeting  of  the 
joint  creditors  was  held,  when  it  was  I'esolved  that  Hart  should  carry  on  the  business, 
and  a  deed  was  executed  by  Joseph,  assigning  his  interest  in  the  partnership  efteets 
to  the  Ixinkrupt,  and  a  Icttei'  of  licence  was  executed  by  the  creditors,  (and  among 
them  by  the  defendant  and  his  partner,)  to  enable  the  bankrupt  to  carry  on  the 
business  on  his  separate  account  for  one  year,  under  the  inspection  of  the  defendant's 
partner,  and  two  other  persons  appointed  by  the  creditors,  to  whom  [595]  the  bank- 
rupt was  to  pay  all  monies  received  by  him  from  the  house  of  Hart  and  Jo.seph,  at 
Gibralta,r,  for  the  benefit  of  the  creditors.  The  bankrupt  carried  on  the  business 
under  the  licence  till  Februarj",  1813.  In  the  latter  end  of  October,  1812,  and  in 
January,  1813,  he  had  committed  acts  of  bankruptcy. 

On  the  26th  April,  1813,  (there  having  been  another  meeting  of  creditors  in  the 
preceding  February,)  a  deed  of  composition  was  executed  by  the  defendant  for  himself 
and  partner,  for  15231.  Ss.  to  which  Joseph  was  made  a  party,  for  the  purpose  of 
assigning  his  share  of  the  partnership  etlects  to  Hart.  That  deed  contained  a  pro- 
vision that  15s.  in  the  pound,  on  the  partnership  debts,  should  be  paid  by  Hart,  and 
the  creditors  released  them  conditionally  on  the  payment  of  that  composition. 

Between  the  31st  January,  and  10th  August,  1813,  the  defendant  and  his  partner 
received  of  the  bankrupt  the  full  sum  of  15231.  8s.  with  interest. 

After  the  execution  of  the  last-mentioned  deed,  the  defendant  and  his  partner 
accepted  two  bills,  drawn  by  the  bankrupt,  for  10001.  each  at  two  months,  and  sold 
the  goods  which  had  been  so  deposited  with  them,  through  their  house  of  Joseph  and 
Raphael,  at  Giliraltar,  who  afterwards  sent  the  liankrupts  an  account  of  the  sales, 
ac-[596]companied  bv  the  following  letter,  addressed  to  him,  dated  September  15th, 
1813:— 

"  We  have  the  pleasure  to  inclose  an  account  of  sales  transmitted  by  our  Messrs. 
Joseph  and  Raphael,  at  Gibraltai',  and  the  remainder  of  your  goods  ;  and  you  will 
now  lind  the  whole  is  accounted  fur,  and  hope  to  your  satisfaction." 

"On  the  other  side,  we  have  made  out  your  account,  and  you  will  find  a  balance 
yet  due  to  us  of  lilOl.  5s.  lid.  wliich  we  make  no  doubt  you  will  find  correct;  and  in 
order  to  close  the  same,  we  hope  you  will  send  us  the  account  as  soon  as  possible,  .is 
you  are  aware  that  we  are  in  advance  to  that  amount." 

"Mr.  Hart,  in  Acroiuit  with  liaphacl  and  .loscjib,  |)eI)1ors." 

"1813. 
June  28th.     To  our  acceptance  for         .  .         cfilOOO 

500 
500 

£2000 

1813. 
Jidv  I  Ith.      Bv  accoiuit  .sales  rendered  by  Joseph 

ami  Raphael  .  .  .        .£G12    11     8 

By  do.  di>.  .  .  Gl!)   18     3 

Sept.  I. "ith.     By  do.  An.  .  .  :ul     4     2 

Balance  due  to  R.  and  J.  .  .  !'.)()     5   1  1 


,£2000     0     0" 


[597]  A  bill  was  drawn  fur  tlic  bal.uice,  and  accepted  b}'  H.arl,  but  nut  paid,  .md 
a  second  and  tliird  were  aftcrw.irds  drawn,  which  Hart  did  not  accept.  ;\  fourth  bill 
was  drawn  and  accepted  by  Halt,  but  at  its  maturity  it  was  dishonored,  and  it  was 
nut  until  .some  time  .aftciwaids  that  tlic  .iccuunt  wa.s  [)aid. 

i;.\.  Div.  II.— 23 
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The  commission  of  Ijankruptcy  bore  date  on  the  15th  of  December,  1815,  and  the 
present  action  (trover)  was  commenced  in  Trinity  Term,  181G,  for  the  recovery  of  the 
value  of  the  goods  which  had  been  delivered  to  the  house  of  Raphael  and  Joseph,  in 
consequence  of  the  directions  contained  in  the  letter  of  the  5th  of  August,  1812.  On 
the  trial  it  appeared  that  anothei-  action  had  been  commenced  by  the  present  plaintifl', 
as  assignee  of  Samuel  Hart,  the  bankrupt,  against  the  present  defendant,  and  a 
particular  of  demand  in  such  an  action  was  given  in  evidence,  in  which  particular,  it 
was  stated,  that  the  plaintiff  claimed  the  sum  of  152.31.  Ss.  for  so  much  money  paid  or 
satisfied  by  or  on  account  of  the  said  bankrupt,  to  the  defendant  after  the  month  of 
July,  1812,  and  before  the  issuing  of  the  commission  against  the  said  Samuel  Hart, 
under  circumstances  which  the  plaintiff  as  assignee  as  aforesaid,  contended  entitled 
him  to  recover  back  the  same  for  the  benefit  of  the  creditors  at  large,  of  the  said 
bankrupt,  and  which  particular  was  dated  the  17th  day  of  July,  1816. 

[598]  The  leai-ned  Judge,  (Abbott,  J.)  who  tried  the  cause,  was  of  opinion  that, 
as  the  produce  of  the  goods  was  not  applied  in  payment  of  the  152.31.  8s.  but  to 
discharge  the  20001.  advanced  after  the  act  of  bankruptcy  ;  and  as  the  sale  of  those 
goods  was  not  for  the  purpose  for  which  they  were  originally  deposited,  but  for  a 
subsequent  and  different  demand,  the  plaintiff'  was  entitled  to  recover,  and  he  therefore 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move. 

Lawes,  E.  for  the  plaintiff,  contended,  that  he  was  entitled  to  retain  his  verdict  on 
the  following  grounds.  That  the  goods  were  sperifirally  pledged  for  a  sum  certain, 
due  on  a  particular  transaction — that  that  money  being  afterwards  paid  without 
resorting  to  the  goods  pledged,  the  pledge  was  discharged,  and  could  not  be  charged 
again  by  the  bankrupt  aftn-  his  bankruptcy — and  that  the  20001.  having  been  advanced 
by  the  defendant  after  the  bankruptcy,  with  full  notice  of  the  bankrupt's  insolvency 
at  the  time  when  the  credit  was  given.  And  for  the  same  reasons  he  contended  that 
these  transactions  did  not  constitute,  as  between  the  defendant  and  the  bankrupt,  a 
case  of  mutual  credit  under  the  5  Geo.  II.  c.  30. 

Selwyn,  for  the  defendant,  submitted  that  the  original  pledge,  and  the  object  of 
it,  were  created  hefmr,  the  bankruptcy,  and  that  the  transactions  amounted  merely  to 
the  common  case  of  an  ad-[599]-vance  of  money  on  one  hand,  and  a  deposit  of  goods 
by  way  of  security  on  the  other.  Then  that  pledge  not  having  been  redeemed,  there 
subsisted  a  mutual  credit  at  the  time  of  the  bankruptcy,  and  continued  to  subsist, 
notwithstanding  those  acts  of  bankruptcy,  which  had  been  committed  so  long  ago. 
And  he  contended  that  the  meeting  of  the  bankrupt's  creditors,  and  what  had  taken 
place  on  that  occasion,  (the!  development  of  the  embarrassed  state  of  the  insolvent's 
affairs,  and  the  execution  of  the  deed  of  composition  by  the  defendant,)  did  not  fi-v 
the  defendant  with  notice  of  the  acts  of  bankruptcy. 

He  then  submitted  that  the  defendant  was  not  precluded,  by  his  execution  of  the 
composition  deed,  from  resorting  to  his  original  lien  on  the  goods  pledged  ;  and  he 
cited  a  case  then  recently  determined,  at  the  Sittings  for  Westminster,  in  the  Court 
of  King's  Bench  (a),  not  then  reported.  Lord  Ellenborough  had  held,  that  a  deed  of 
composition,  executed  by  creditors  after  the  act  of  bankruptcy  of  the  debtor,  was  a 
nullity,  and  did  not  release  the  debt,  or  preclude  them  from  petitioning.  Payment 
of  composition  money,  under  such  a  deed,  would  be  bad,  and  might  be  recovered  back. 
So,  generally  .speaking,  might  any  money  paid  after  an  act  of  bankruptcy  ;  and  thus 
the  defendant  might  be  compelled  to  pay  back  to  the  assignee  of  the  bankrupt  tlic 
original  debt  paid  since  the  act  of  bankruptcy,  in  the  action  which  had  been  commenced 
for  that  purpose,  after  he  [600]  had  succeeded  in  recovering,  on  the  present  action, 
the  value  of  the  goods  pledged  ;  and  in  that  case  the  lien  would  remain,  and  the 
defendant  would  be  remitted  to  his  original  right.  The  whole  of  the  transactions, 
(he  contended)  as  they  appear  on  the  case,  go  to  constitute  a  general  account  between 
the  bankrupt  and  the  defendant,  in  which  mutual  credit  was  given  ;  .and  that  account 
should  have  been  first  finally  settled,  and  a  balance  struck  ;  for  that  balance  alone 
could  be  claimed  on  either  side. 

[Curia.  That  balance  should,  in  such  a  case,  be  settled  by  the  commis.sioners  ;  but 
this  is  an  action  of  tro\er ;  and  the  difficulty  is  how  you  can  introduce  a  set-off  against 
a  tort.] 

(a)  Doe  dcm.  Pitcher  v.  Anderson,  Stark.  N.  P.  262. 
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To  th;it  it  was  answcrud,  that  it  was  not  iiituudcil  to  put  the  dcfeiic-e  on  the  footing 
of  a  set-off";  and  the  case  of  Smith  v.  Ilochon  (4  T.  li.  217)  was  cited  ;  in  which  Lord 
Kenyoii  said,  that  in  the  mutual  credit  cases,  {Ex  parte  Dcac,  and  French  and  Fenn,) 
"  wliether  trorer  or  assumpsit  hail  been  brought,  the  7v!wle  account  ought  to  have  been 
settled  in  the  way  in  which  it  was,  because  the  situation  of  the  parties  was  not  altered, 
with  a  view  to  the  bankruptcy,"  having  before  observed,  that  "in  both  those  cases 
the  goods  had  got  into  the  hands  of  the  respective  parties  pirior  to  the  hankruptci/,  and 
uithout  any  view  of  defranding  the  rest  of  the  ereditm's."  The  same  circumstances  of 
distinction  surround  this  case,  and  the  [601]  situation  of  the  parties  has  not  been 
altered.  In  Green  v.  Farmer  (4  Bur.  2214),  Lord  Mansfield  is  reported  to  have 
answered  a  similar  difficulty  which  had  been  suggested,  by  saying,  that  "  If  it  can  be 
set  off  in  a  Court  of  Equity,  it  may  be  set  of!"  in  trorer,  because  it  is  a  lien ; "  and  that 
opinion  received  the  sanction  of  the  assent  of  Mr.  Justice  Yates.  Here  also  the 
defendant  had  a  lien  ;  and  liy  analogy  with  the  case  of  a  factor,  which  this  much 
resembles,  the  defendant  had  a  lien  on  these  goods  committed  to  his  custody  for  the 
purpose  of  securing,  by  the  produce  of  their  sale,  the  balance  of  the  general  account. 
Lawes,  about  to  reply,  was  stopped  by 

(tRahaji,  Baron.  This  case  at  first  presented  very  much  difficulty  ;  but  after 
having  been  ingeniously  argued  on  the  part  of  the  defendant  I  think,  (notwithstand- 
ing my  opinion  has  been  shaken  by  strong  doubts,)  that  it  is  clear  that  this  veidict 
ought  to  stand.  (Having  stated  the  circumstances  of  the  case,  and  ])articularly  such 
parts  as  aie  here  distinguished  by  italics.)  There  can  be  no  doubt  that  the  original 
pledge  was  specific  for  the  security  of  the  debt  arising  from  taking  up  the  two  fiist  bills  ; 
and  the  only  circumstance  in  these  transactions  which  can  be  said  to  constitute  a 
mutuality  of  dealings,  and  consequently  of  credit,  is  their  acceptance  of  those  bills. 
But  on  that  account  alone  it  was  [602]  that  the  goods  were  pledged  with  the  defen- 
dant, to  indemnify  him  from  risk  as  to  that  particular  debt.  If  there  be  any  thing 
continuing  the  pledge  in  the  words  " /iV/ /)«//(«)•  o/vto'.s',"  at  the  conclusion  of  the  receipt, 
it  must  necessarily  be  confined  to  the  orders  of  persons  who  should  be  competent  to 
give  any  respecting  them.  Hart,  after  the  act  of  baidcruptcy  committed  by  him,  had 
no  longer  any  such  authority.  He  had  become  bankrupt  liefore  the  deed  of  composition 
was  entered  into  ;  his  att'airs  were  publicly  known  ;  and  that  he  himself  was  in  an 
insolvent  state.  Before  the  e.\ccution  of  the  deetl,  the  defendant  had  begun  to  receive 
the  money  for  which  the  goods  had  been  pledged  ;  and  it  does  not  appear  that  he 
stated  to  the  creditors,  as  he  was  bound  to  have  done,  that  fact,  or  that  he  then 
possessed  the  goods  which  had  been  pledged  with  him.  Then  after  unequivocal  acts 
of  bankruptcy  had  been  committed  by  Hart,  the  defendant  continues  to  advance  him 
moTiey,  notwithstanding  his  ruined  circumstances,  and  a  balance  is  in  consequence 
ultimately  due  to  him.  Now  the  statute  givitig  the  debtor  the  light  of  set-off,  on  the 
ground  of  mutual  cicdit,  applies  only  to  cases  where  the  debtor  has  no  notice  of  the 
bankrupt's  insolvency  ;  but  here  he  had  actually  e.\ccuteil  a  decfl  of  composition, 
which  cannot  be  said  not  to  be  sufficient  notice;  and  iiaving  run  tiic  risk  with  his  eyes 
open,  he  must  take  the  consequence.  The  ijuestion  of  mutual  credit  cannot  ai'isc 
where  the  ci'eflit  is  created  after  the  act  of  bankruptcy. 

[603]  Then  we  were  pi-essed  with  a  ditficulty  ai'isingout  of  the  form  of  this  action  ; 
and  it  was  urged  that  a  rccovi^ry  In*  the  [)laintiH'in  this  action  wf)ul<l  not  preclude 
him  from  suing  the  defcndaTit  for  the  money  which  has  Ijcen  paid  him,  in  respect  of 
which  those  goods  were  originally  delivered  to  him  in  pledge.  I  think,  however,  that 
it  is  quite  clear  that  the  assignee  cannot  succeed  in  such  an  action,  after  having 
brought  trover  for  the  goods  which  had  been  so  redeemed  by  the  defendant.  The 
judgment  in  this  action  might  be  pleaded  in  bar  to  any  suit  adopted  for  i-ecovcry  of 
the  money,  by  the  payment  of  which  the  assignee  alone  acipiired  a  right  to  sue  this 
defendant  in  trorer ;  and  he  nu'ght  aver  the  I'atification  of  the  jjurposes  of  the  pledge 
by  the  election  made  to  proceeil  against  him  in  the  action  of  trorer. 

We  have  also  had  some  dilliculty  as  to  the  point  ni.'ide  of  the  commissionei's  beiu" 
bound  to  take  the  general  account  faii'ly  and  fully  between  the  bankrupt  and  the 
defendant,  the  balan('e  of  which  alone  would  be  all  th.at  the  ])laintill' wonlil  be  entitled 
to  recover;  and  th.it  proposition  certainly  apjjcai's  to  have  received  the  sanction  of 
Lord  Kcnyon,  even  whcic  the  form  of  action  should  be  trover;  but  I  cannot  readily 
conceive  that  Jjord  Kenyou  had  in  his  mind  the  distinct  idea  of  a  set.-oft',  as  applicable 
to  such  a  form  f)f  action,  whatever  it  might  be  in  a  case  where  assignees  bring  an 
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action  for  the  value  of  the  goods.  As  to  the  opinion  said  to  be  expressed  by  T^ord 
Mansfield,  I  should  he  unwilling  to  say  any  thing  [604]  derogatory  to  his  high  legal 
reputation,  but  I  cannot  but  consider  that  his  Lordship  too  much  mixed  up  the  question 
of  law  with  his  then  familiar  notions  of  the  practice  of  the  Courts  of  Equity.  But 
admitting  that  in  a  case  so  circumstanced  as  that  of  Green  v.  Fanner,  a  plea  of  set-oft' 
might  be  pleaded  to  an  action  of  trover,  this  is  certainly  nothing  like  the  case  of  a 
factor  holding  goods  for  the  purpose  of  sale.  There  was  a  specific  purpose  for  which 
these  goods  had  been  delivered  in  pledge,  and  that  pledge  was  to  I)e  rendered  eftectual 
by  their  sale.  That  purpose  was  answered  by  other  means.  Then  all  mutuality  was 
at  an  end.  After  the  bankruptcy,  it  could  not  arise  again.  The  bankrupt  was  then 
no  longer  sui  juris,  and  the  parties  were  bound  by  his  bankruptcy.  At  the  time  of 
the  second  advance  of  money  to  the  bankrupt,  he  was  not  capable  of  pledging  the 
goods  again  ;  and  whatever  was  done  by  him  after  the  act  of  bankruptcy  could  not 
afl'ect  the  goods  pledged,  for  from  that  peiiod,  the  property  in  them  resulted  to  the 
a.ssignees. 

Wood,  Baron.  I  fully  concur  in  opinion  with  my  Brother  Graham,  who  has  so 
fully  gone  into  the  question  that  I  need  say  but  little.  (Having  stated  the  circum- 
stances.) When  the  sum  was  paid  for  which  these  goods  had  been  specifically  pledged, 
there  was  an  end  of  that  transaction,  and  the  pledge  was  functus  officio.  The  property 
in  the  goods  then  immediately  reverted  to  the  [605]  bankrupt,  and  on  his  bankruptcy, 
in  his  assignees,  discharged  of  any  lien  which  the  defendant  might  have  had  on  them. 

It  was  argued  that  the  money  which  had  been  paid  in  redemption  of  the  goods 
being  so  paid  after  the  act  of  bankruptcy,  might  be  recovered  back,  and  that  in  that 
case  the  original  pledge  would  be  revived.  But  that  cannot  be  done  liy  the  assignees 
of  the  bankrupt,  because  in  bringing  this  action  of  trover,  the}'  must  proceed  on  the 
ground  that  the  pledge  was  originally  good,  and  that  the  property  in  the  goods  had 
become  vested  in  them  by  reason  of  the  payment  of  the  money  by  which  they  were 
redeemed. 

After  that  redemption  nothing  appears  to  have  been  done  in  this  case,  by  which 
the  defendant  could  acquire  any  further  lien.  The  subsequent  bills  were  accepted  by 
the  defendant  after  the  known  insolvency  of  the  bankrupt,  and  the  defendant  was 
well  aware  of  that.  He  therefore  acted  at  his  peril,  and  has  no  right  to  retain  these 
goods  against  the  assignees. 

It  was  intimated,  that  the  defendant's  situation  was  somewhat  in  the  nature  of 
that  of  a  factor ;  but  there  is  no  sort  of  analogy  between  them.  If  the  defendant  had 
been  in  the  situation  of  a  factor,  he  would  perhaps  have  still  had  a  lien  on  the  goods  ; 
but  he  was  nothing  like  it.  And  as  to  his  claim  on  the  ground  of  the  pledge,  the 
owner  had  become  bankrupt,  when  the  defendant  [606]  made  himself  a  second  time 
his  creditor,  and  he  could  not  therefore  at  that  time  have  any  property  in  the  goods, 
enabling  him  to  pledge  or  charge  them. 

Garroav,  Baron,  of  the  same  opinion.  The  goods  were  pledged  specifically,  not 
generally.  If  a  second  pledge  had  been  created  hefore  the  bankruptcy,  it  would  have 
bound  the  property,  but  there  was  no  such  thing. 

As  to  the  goods  having  been  put  into  the  defendant's  possession  as  a  floating  security 
on  dealings  of  mutual  credit,  nothing  of  that  sort  appears  ;  but  the  specific  nature  of 
the  pledge  operates  to  restrain  the  transaction,  and  to  exclude  that  notion.  Whatever 
was  done  after  the  bankruptcy  by  Hart,  was  done  without  authority.  There  is  no 
pretence,  therefore,  for  putting  this  as  a  case  of  mutual  credit. 

I  had  at  first  much  doubt  on  the  question  of  the  defendant's  liability  to  refund  the 
money  paid  to  him,  notwithstanding  the  plaintiff's  recovering  in  this  action,  although 
I  could  have  no  doubt  that  a  court  of  equity  would  have  restrained  him  from  pro- 
ceeding in  such  a  suit ;  but  my  Brothers  have  quite  satisfied  my  mind  on  that  point. 

Postea  to  the  jilaintirt'. 

[607]     Memorandum.     Monday,  27th  April  1818. — Exceptions  standing  in  the 
paper  for  argument  can  only  be  heard  at  the  sitting  of  the  Court. 

On  its  being  proposed  to  the  Court  to  take  for  argument  exceptions  which  had 
been  filed  to  an  answer,  they  refused  to  hear  them :  intimating  a  desire  that  their 
j-nle, — that  exceptions  must  be  heard  at  the  sitting  of  the  Court  before  the  motions, 
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— should  receive  publicity,  on  account  of  its  convenience  to  the  bar  and  the  suitors, 
and  pi'eserving  order  in  the  routine  of  the  ordinary  business  of  the  day. 

In  the  Exchequer  Chamber.    Coram  Richards,  Ld.  Ch.  Baron. 

Wright  v.  Southwood  and  Others.  Wednesday,  29th  April,  IGth,  20th,  22d, 
1818. — Semble — Moduses  introduced  by  stating  that  they  "are  payable  by  the 
occupiers,  in  lieu  of  the  tithes  within  and  throughout  the  parish,  (e-xcept  the 
occupiers  of  several  other  farms  and  lands,)  not  otherwise  described  than  by  their 
respective  names,"  are  ill  laid  for  uncertainty. — Where  the  defendants  had 
described  their  fanns  by  so  many  acres,  and  an  objection  was  taken  at  the  hearing 
of  a  waut  of  sufiicient  description  of  the  local  situation,  the  Court  permitted  the 
cause  to  proceed,  suggesting  that  if  the  objection  were  insisted  on,  leave  would 
be  given  to  the  defendants  to  tile  interrogatories  for  the  purpose  of  enlarging  the 
description. 

A  defence  of  prescriptive  payments,  in  lieu  of  many  of  the  tithes  sought  to  be 
recovered,  was  set  up  to  this  bill  for  an  account  of  the  tithe-[608]-able  matters  taken 
liy  them  on  their  farms,  against  the  defendants,  who  wei'e  occupiers,  all  of  which  were 
insisted  on,  as  good  moduses.  They  were  put  on  the  record,  by  the  answer,  with  the 
following  inti'oduction  :  "That  from  time,  &c.  hitherto  there  have  l)een,  and  now  are, 
payable  yearly,  and  every  year,  to  the  vicar  of  the  said  parish  of  Pitminster  for  the 
time  being,  his  lessee  or  faimer,  since  the  endowment  or  creation  of  the  said  vicarage, 
and  to  the  rector,  or  other  person  entitled  to  the  tithes,  &c.  before  the  endowment  or 
creation  of  the  .said  vicarage,  at  Easter  in  each  year,  or  as  soon  after  as  demanded,  by 
each  and  every  occupier  of  houses,  gardens,  farm.s,  and  lands,  within  and  throughout 
the  said  parish,  or  the  titheable  places  thereof  (except  the  occupiers  of  the  lands  there 
called  the  glebe  lands,  a  certain  farm  and  lands  called  Higher  Poundisford,  or  the 
Barton  of  Higher  Poundisford,  &c.  &c.  [describing  several  other  farms  by  name  only] 
for  and  in  respect  of  the  same  farms  and  lands,  and  of  which  the  defendant's  respective 
farms  and  lands  are  no  part)  diveis  moduses  or  customary  jjayments,  for  and  in  lieu 
and  satisfaction  of  the  tithes  of  divers  matters  and  things  yearly  arising,  &c."  The 
answer  then  proceeded  to  enumerate  them. 

Objections  were  taken  early  in  the  cause,  of  a  want  of  sutticiency  and  certainty  in 
the  description  of  the  defendant's  lands  to  which  the  moduses  were  said  to  apply,  as 
they  had  in  the  schedule  to  their  answer  de.sciibed  their  respective  occupations  as  "a 
messuage  and  several  closes,  [609]  pieces  and  parcels  of  arable,  meadow,  pasture, 
orchard,  and  othei'  land,  eont;iining,  &c."  and  it  was  snljmitted,  that  the  local  situation 
of  the  land  should  be  more  particularly  set  forth.  But  the  Lord  Chief  Baron  ruled, 
that  the  defendants  had  so  far  sutticiently  described  their  farms  as  to  entitle  them  to 
go  into  their  defence,  and  intimated  that  if  the  objection  were  insisted  on,  he  would 
allow  them,  even  in  that  stage  of  the  cause,  to  tile  interrogatories,  for  the  purpose  of 
furnishing  a  fuller  descri[)tion  of  the  locality  of  their  farms. 

The  hearing  having  proceeded, 

Uauncey,  Martin,  and  Dowdeswcll,  the  counsel  for  the  plaintid',  took  an  objection 
(which  had  liecu  jireviously  noticed  by  the  Lord  C'hief  B.iion)  to  the  terms  in  which 
the  modus  was  introduced,  as  being  rendered  uncertain  by  tins  laige  exception  of  so 
many  farms,  which  might  extend,  for  any  thing  that  appeared,  over  threc-foLUths  of 
the  parish — that  it  was  to  be  collected  from  the  recortl,  that  the  defendants  meant  to 
rely  on  faim  moduses,  whereas  the  introductory  matter  was  destructive  of  all  accuracy 
or  certainty  as  to  their  nature,  character,  or  extent,  and  which  were,  as  a  consequence 
of  the  exception,  not  laid  as  Ijeing  either  farm,  district,  or  parochi.al  payments — an<l 
that  that  uncertainty  was  the  greater  Ijecause  the  defendants  had  not  ilescribed  eithci' 
the  lands  alleged  to  be  coveretl  b\'  the  moduses,  oi'  the  excepted  lands  liy  metes  anil 
bounds,  or  by  their  extent, 

[610]  lloruc,  Shadwcll  and  W'r.ay,  conti'a,  contended,  that  the  moduses  were 
sulliciently  lajd^  anil  were  not  vitiated  by  the  exception.  And  in  sn[)porto[  that,  they 
cited  the  case  of  Gill  v.  lIorri:r('Mi\Y.  8()2),  where  tiiis  piecise  (ibjection  w.as  ()ver-rule<i. 

In  opposition  to  that  authority,  on  the  other  hand,  the  plaintitl's  coinisel  put  the 
subsequent  case  of  I'ljsc  v.  Danlx  (:]  Gw.  1121). 
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KicnARDJS,  Ijuid  Chief  Banui.  I  have  been  laljouriug  under  the  difficulty  imposed 
by  this  objection  throughout  this  eause.  1  cannot  consider  this  mode  of  laying  the 
customs  as  sufficient. 

The  cause,  however,  stood  over ;  and  this  day  the  Lord  Chief  Baron  decreed  against 
the  defendants,  with  costs. 

Anonymous.  Wednesday,  29th  April  1 818.— Application  that  a  plaintiff' should  give 
security  for  costs,  must  be  made  before  issue  joined,  although  the  issue  was  joined 
in  the  preceding  vacation. 

Campbell  shewed  cause  against  a  rule  nisi,  obtained  by  Parke,  that  the  plaintiff'  should 
give  security  foi'  the  co.sts  before  proceeding  in  this  action — that  the  defendant  had 
applied  too  [611]  late,  as  he  might  have  made  the  application  in  Michaelmas  or  Hilary 
term,  whereas  he  did  not  do  so  till  the  present  term,  and  after  issue  joined ;  and  he 
cited  IVaUers  v.  Frylhall  (5  East,  338),  and  MuUcr  v.  Gurnon  (3  Taunt.  272). 

Parke,  in  support  of  the  rule,  relied  on  the  case  of  Baker  v.  Ilargreairs  (6  T.  R.  597),  and 
distinguished  the  conflicting  case  in  East,  by  the  ground  taken  by  the  Court  there,  who  put 
their  determination  on  the  reason,  that,  otherwise,  they  would  be  obliging  the  attorney 
to  pay  the  costs.  In  this  case  issue  was  not  joined  till  after  Hilary  term.  From  a  case 
in  the  Common  Pleas  (Lv^nietti  v.  Powell  (1  Marsh.  376)),  he  submitted,  it  was  to  be 
collected,  that  the  Court  would  have  granted  such  an  application  after  an  interlocutory 
judgment  should  have  been  set  aside ;  and  in  the  note  made  to  that  case,  it  is  stated 
from  authorit}^  that  if  a  demand  of  security  for  costs  be  first  made  to  the  plaintiff's 
attorney,  the  Court  of  King's  Bench  will  make  such  an  order,  after  notice  of  trial  has 
been  given.  And  he  urged  that  it  was  altogether  in  the  discretion  of  the  Court  to 
grant  or  refuse  this  sort  of  motion  at  any  time. 

The  Court,  saying  that  the  cases  were  not  in  opposition,  because  the  determination 
in  Baker  v.  Harf/reavcx  had  been  unequivocally  overruled,  held  that  in  all  cases  an 
application  of  this  [612]  sort  ought  to  be  made  in  the  very'cailiest  stage  of  the  pro- 
ceedings ■•■•',  and  certainly  ought  not  to  be  granted  after  issue  joined  in  any  case. 

Per  Curiam.     Rule  discharged,  with  costs. 

BOTTOMLEY  v.  Ikin.  'Wednesday,  29th  April  1818. — Where  a  rule  nisi  has  been 
obtained,  for  changing  the  venue  from  London  to  Yorkshire,  in  Easter  Term,  as 
of  course,  on  the  common  affidavit,  (not  stating  that  defendant's  witnesses  resided 
there,)  the  Court  will  not  retain  it,  on  cause  shewn  that  the  plaintiff'  would  be 
materially  delayed  without  any  other  advantage  to  the  defendant,  by  analogy, 
with  the  established  rule  that  the  venue  cannot  be  changed  into  the  northern 
counties,  previous  to  a  Spring  Assizes. 

Cause  was  shewn  by  Manning  against  a  rule  nisi  [obtained  by  Richards  on  a  former 
day  (on  the  common  affidavit),  for  changing  the  venue  from  London  to  the  county  of 
York,]  on  an  affidavit  made  by  the  attorney  for  the  plaintiff,  stating  that  the  action  was 
bioughtto  recover  from  the  defendant,  who  was  surviving  partner  of  aninsolventbauking- 
house,  the  amount  lodged  by  him  in  their  bank — that  the  venue  had  been  hiid  in 
London  for  dispatch — that  the  deponent  believed,  and  was  convinced  that  the  venue 
was  sought  to  be  changed,  solely  for  the  purpose  of  delay,  and  to  harass  the  plaintiff — 
and  that  if  it  should  he  changed,  the  plaintiff  would  be  seriously  delayed  thereby,  as 
he  would  be  unaljle  [613]  to  obtain  judgment  till  the  next  Michaelmas  Term. 

On  that  affidaA'it  the  plaintiff  endeavoured  to  retain  the  venue,  on  the  ground  of 
there  being  on  the  part  of  the  defendant  (as  he  had  not  stated  in  his  affidavit  that  aiiy 
material  witnesses  resided  in  Yorkshire)  no  sort  of  inconvenience  even  suggested, 
whereas  it  had  been  shewn  to  be  of  material  consequence  to  the  plaintiff's  interest,  that 
the  venue  should  be  retained.  And  it  was  submitted,  that  as  it  was  the  established 
rule  in  all  the  courts  that  the  venne  cannot  be  changed  into  the  northern  counties  ui 
the  spring,  without  consent  (a),  on  the  principle  of  avoiding  delay  to  the  plaintiff,  the 

»  "Yide  Chevalier  v.  Finnes,  Brod.  &  Bing.  278  ;  conclusion  of  the  first  sentence  of 
the  judgment. 

((()  Tidd's  Pr.  636,  6th  ed.  and  the  cases  there  cited. 
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Court  would  probably  consider  this  a  case  where  they  would,  on  the  same  principle, 
refuse  to  interfere,  by  granting  the  defendant's  application,  at  least  where,  as  here,  it 
is  made  on  the  common  affidavit  only. 

Kichards,  for  the  defendant,  relied  on  the  practice. 

Per  Curiam.  The  cause  shewn  is  not  sufficient  to  preclude  the  defendant  from  the 
right  to  avail  himself  of  the  acknowledged  course  of  practice. 

liule  absolute. 

[614]  The  King  (in  Aid  ov  Keast)  v.  Franklin  and  Anotuer.  Friday,  1st  May 
1818. — In  an  inquisition  on  an  extent  in  aid,  it  is  sufficient  that  the  prosecutor  of 
the  extent  be  found  to  be  indebted  to  the  Crown  (generally)  at  the  time  of  taking 
the  inqui.sition,  without  stating  the  amount  of  the  debt,  or  the  time  and  manner 
of  its  accrual. — And  therefore  if  an  inquisition  find  the  Crown  debtor  indebted  in 
a  sum  certain  for  duties,  &c.  due  between  two  given  periods :  and  on  the  trial  of 
a  traverse  of  the  Crown's  debt,  modo  et  forma,  it  be  proved  that  the  debtor  was 
indebted,  at  the  time  of  the  inquisition,  in  a  dill'erent  sum  for  duties  accruing  for 
a  diffiirent  period,  it  is  not  a  fatal  variance  ;  because  the  allegation  of  the  amount 
of  the  debt,  and  of  the  period  for  which  it  was  due,  is  not  of  the  substance  of  the 
issue,  and  may  be  rejected  as  surplusage.  It  is  enough,  if  there  be  any  debt,  in 
fact,  due  to  the  Crown,  at  the  time  of  taking  the  inquisition,  to  sustain  the  pro- 
ceedings, for  the  being  indebted  to  the  Crown  is  the  basis  of  the  extent. 

Dauiicey  and  West  now  shewed  cause  against  a  rule  to  enter  a  verdict  for  the  defen- 
dants, which  had  been  obtained  by  Jervis,  on  a  point  arising  out  of  the  pleadings,  and 
reserved  by  the  Lord  Chief  Baron  on  the  trial  at  the  sittings  after  last  Hilary  Term. 

An  extent  had  issued  against  the  defendants  (brewers),  at  the  instance  of  the 
prosecutor,  who  was  a  maltster.  The  inquisition  taken  thereon  recited,  that  it  had 
been  found  by  an  inquisition  (taken  28th  April,  1817),  that  Keast  was  then  justly  and 
truly  indebted  to  the  king  in  the  sum  of  1001.  lis.  4d.  charged  on  him,  Keast,  between 
the  -jd  day  of  June,  1816,  and  the  3d  of  September  following,  for  duties  on  malt :  and 
it  then  found,  that  the  defendants  were  indebted  to  Keast  in  'J581.  upon  their  acceptance 
of  three  bills  of  exchange. 

The  defendants  pleaded,  that  Keast  was  not  then,  nor  was  on  the  day  of  taking 
the  .said  inquisition  (28th  A[)ril)  iiideljtcd  to  the  king  in  the  sum  of  1001.  lis.  4d.  or 
any  part  thereof,  [615]  in  manner  and  form  as  in  the  saiil  inquisition  alleged. 

Replication,  protesting  the  insuliiciency  of  the  plea,  and  taking  issue. 

The  Lord  Chief  Baron  read  his  report,  and  it  appeared  that  in  point  of  fact  there 
had  been  a  mistake  in  the  finding  of  the  inquisition,  as  the  debt  should  have  been 
1071.  lis.  4d.  and  the  period  for  which  the  duties  weie  charged  should  have  been 
stated  to  have  been  between  the  10th  day  of  October,  181(5,  and  the  5th  of  January, 
1817,  and  not  between  the  .3d  of  June  and  the  3d  September,  1816,  for  which  latter 
period  the  duties  had  been  paid.  But  it  was  i)roved  that  Keast  was  indebted  to  the 
Crown  at  the  time  of  the  taking  the  inquisition  in  the  latter  sum,  and  for  duties 
accruing  during  the  latter  pei'i<Kl.  On  tliat  variance  between  the  debt  and  period  of 
its  acciMial,  as  found  by  the  inquisition,  and  as  proved  on  the  tiial,  the  rule  had  Ijcen 
granted. 

It  was  now,  on  shewing  cause,  contended  that  the  variance  was  not  fatal,  for  that 
the  amount  of  the  debt,  and  the  time  for  which  it  was  iluc,  were  not  material  on  this 
issue— that  it  was  matter  of  form,  and  not  of  substance,  the  only  substantial  subject 
of  inquiry  on  this  issue  being,  whether  Keast  was  a  debtor  of  the  Crown  in  any  sum, 
no  matter  to  what  amount,  and  whether  he  wci'C  so  at  the  taking  of  the  inquisition. 
Both  those  facts  had  been  found  in  the  affirmative,  and  therefore  [616]  the  issue  wa.s 
substantially  proved.  If  the  jury  had  returned  a  special  verdict,  finding  the  facts 
reported  to  have  Ijcen  proved,  and  had  praj'ed  the  opinion  of  the  Court,  judgment 
mu.st  have  been  given  for  the  Crown. 

The  variance,  they  submitted,  was  not  more  matter  of  substance  th.in  that  ])al  liy 
liittlcton  (»),  of  a  count  on  an  alienation  in  fee,  and  a  v(!nlict  finding  an  alienation  in 
tail,  upon  an  i.ssue  on  a  plea  that  the  defendant  diil  not  alien  in  m.inner  as  the  deman- 
dant had  declared,  which  is  there  not  to  be  matter  of  objection.     They  also  adverted 

(«)  Of  Release,  lib.  3,  cap.  8,  sect.  483,  and  i1).  sect.  485,  and  the  comraontjiries. 
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to  the  notes  on  sections  483  and  485,  to  shew  the  distinction  there  taken  as  to  when 
the  words  modo  et  forma  in  pleading  are  matter  of  form,  as  where  the  issue  goes  to 
the  point  of  the  action  :  or  are  matter  of  substance,  as  where  a  collateral  point  is 
traversed,  which  is  material, — and  to  support  the  position,  that  where  the  words 
modo  et  forma  are  not  the  substance  of  the  allegation,  the  traverse  ought  to  go  further, 
and  put  the  true  question  in  issue 

Jervis,  in  support  of  the  rule,  insisted  that  the  variance  on  which  the  objection 
was  founded  was  material — that  it  arose  on  a  material  fact,  and  was  indeed  in  a  certain 
degree  of  the  substance  of  the  issue,  and  therefore  fatal  to  the  inquisition  and  the 
subsequent  proceedings — that  [617]  the  time  and  amount  of  the  debt,  even  if  they 
were  otherwise  so  far  immaterial  as  to  render  averments  of  such  incidental  matter 
unnecessary,  yet  having  been  once  averred,  they  must  be  proved,  and  could  not  be 
rejected  as  surplusage.  He  submitted  that,  though  the  traverse  modo  et  forma  was 
on  a  collateral  issue  in  this  case,  it  was  yet  essential,  and  was  rather  to  be  compared 
to  the  traverse  mo<lo  et  forma  of  a  feoffment,  (as  put  by  Lord  Coke  in  his  Commentary 
on  the  same  section  (48.3)),  alleged  by  two,  and  it  is  found  the  feoffment  of  one,  there 
modo  et  forma  is  material :  so  also  where  it  is  pleaded  by  deed,  and  traversed  absque 
hoc  quod  feoffavit  modo  et  forma  ;  for  if  there  were  no  deed,  the  juiy  could  not  find 
the  feoffment.  Co.  Litt.  Com.  on  sect.  483.  In  this  case  the  jury  could  not  on  this 
issue  find  a  debt  due  to  the  Crown,  without  finding  the  amount,  and  the  period  during 
which  it  had  accrued,  or  it  would  have  been  a  collateral  issue. 

He  also  observed,  that  it  might  happen  that  a  defendant  (as  was  the  fact  in  this 
case)  who  should  not  intend  to  deny  a  being  indebted  to  the  Crown  generallj',  might 
yet  deny  a  given  debt  charged  modo  et  forma — and  submitted  that  one  indebted  to 
the  Crown  for  duties  in  a  sum  certain,  might  nevertheless  traverse  a  debt  alleged  to 
be  due  on  a  bill  of  exchange — that  the  duties  of  excise  on  malt  being  collected  for 
eight  divisions  of  the  year,  called  quarters,  and  the  trader  not  being  suffered  to  be  in 
arrear  for  more  than  three  of  those  at  once,  the  denial  of  [618]  a  debt  of  1001.  lis.  4d. 
for  duties  due  between  June  and  September,  is  perfectly  consistent  with  there  being 
in  fact  duties  payable  to  another  amount  for  another  quarter ;  and  Keast  being  at  all 
times  indebted  and  in  arrear  to  the  Crown,  by  the  daily  course  of  his  business,  for 
duties,  the  defendant  could  not  traverse  generally  his  being  indebted  to  the  Crown. 
They  might  certainly  have  proceeded  on  a  general  owing  of  money  to  the  Crown,  and 
it  might  then  have  been  sufficient  to  have  proved  any  sum  due ;  but  if  a  special  sum  is 
found,  it  must  be  pro^'ed,  or  a  traverser  could  not  be  prepared  to  meet  the  allegation 
by  proof,  if  he  might  thus  be  thrown  off  his  guai-d  by  being  so  misled  by  the  finding : 
and  it  would  preclude  the  plea  of  tender,  or  set-off,  or  other  matter  of  defence ;  and 
therefore  he  submitted  that  this  rule  ought  to  be  made  ab.solutc. 

Richards,  Chief  Baron.  We  think  this  rule  ought  to  be  discharged.  The  real 
and  substantial  averment  is,  that  at  the  time  of  the  inquisition,  there  was  a  debt  due 
to  the  Crown.  That  was  the  only  question  which  was  necessary  to  be  tried  on  this 
issue,  and  on  the  evidence  given,  there  certainly  could  be  no  doubt  that  there  was  a 
debt  due  to  the  Crown  from  the  prosecutor  of  this  extent  at  that  time. 

Graham,  Baron.  I  am  confident,  in  the  opinion  that  the  substance  of  this  issue 
was,  whether  any  debt  was  due  to  the  Crown,  and  that  having  been  found  by  the 
jury  in  the  affirmative,  [619]  is  suflicient  to  sustain  the  verdict  for  the  Crown.  There 
is  no  principle  in  this  Court  more  clear,  than  that  the  Crown  is  not  bound  by  any 
lilunder  or  absurdity  on  the  part  of  a  sheriff',  on  any  of  its  officers,  and  on  that  ground 
also  this  proceeding  may  be  sustained.  On  this  inquisition,  all  that  the  sheriff'  had 
to  do  was  to  echo  back  his  instructions,  that  the  prosecutor  was  indebted  to  the 
Crown  at  the  time  of  the  taking  the  inquisition  :  but  his  having  chosen  to  state  the 
particulars  as  to  the  amount  and  the  period,  certainly  does  not  bind  the  Crown.  That 
finding  of  the  debt,  or  rather  of  the  particular  circumstances  of  it,  which  have  been  so 
foolishly  introduced,  is  thus  traversed,  because  it  was  thought  that  the  sheriff'  had 
placed  the  prosecutor  in  a  dilemma,  of  which  an  advantage  might  be  taken  in  pleading ; 
but  it  is  quite  clear  that  the  right  of  the  Crown  cannot  be  affected  by  the  introduction 
of  the  impertinent  matter,  the  jury  did  not  however  confine  or  qualify  the  issue, 
which  was  substantially  and  materially,  whether  the  prosecutor  was  at  all,  in  any 
manner  and  amount,  indebted  to  the  Crown,  and  the  verdict  of  the  jury  has  corrected 
the  defects  of  the  inquisition,  by  finding  a  difl'erent  debt  due  to  the  Crown,  and 
negativing  the  existence  of  the  first.     That  debt  being  recorded,  the  period  to  which 
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it  was  applicable  is  of  no  kind  of  iuiportaiice,  provided  the  Coiiit  aie  unaliled  to  see 
that  there  is  a  clear  delil  established  by  the  verdict,  and  found  to  have  been  due  when 
the  extent  issued.  Nor  iloes  it  make  any  ditlerence  that  this  is  an  extent  in  aid,  for 
such  extents  are,  for  all  the  purposes  [620]  of  their  application,  on  a  footing  with 
extents  in  chief,  and  have  been  always  so  considered  in  thi.s  Court  on  all  legal  (juestions 
arising  on  them. 

W'oou,  Baron,  absent. 

Gaukuw,  Baron,  of  the  same  opinion.  The  substantial  question  was,  whether  any 
debt  was  due  from  the  prosecutor  of  this  extent  to  the  Crown  at  the  time  of  the 
inquisition,  so  as  to  authorize  the  prerogative  writ  and  the  subsequent  proceedings 
against  the  defendants.  Had  the  sheriti'  been  assisted  by  an  assessor,  he  would  have 
been  told  that  he  was  misleading  the  jury,  in  directing  them  to  lind  the  particulars  of 
the  debt  already  found  to  be  due.  It  has  never  been  the  usage  so  to  find  debts,  and 
it  would  l)e  inconvenient,  and  lead  to  absurdity,  to  introduce  such  a  practice  The 
traverse,  though  extending  to  "in  manner  and  form,"  &c.  could  only  be  available  by 
bringing  into  question  the  existence  of  an  actual  debt ;  and  it  has  been  well  put,  that 
if  a  special  verdict  had  been  found  in  the  terms  of  the  report,  there  must  have  been 
judgment  given  for  the  Crown.  Suppose  it  to  have  been  found,  that  the  debt  men- 
tioned in  the  inquisition  had  been  discharged,  but  that  on  a  subsequent  day,  he 
became  indebted  to  the  Crown  again  in  another  sum,  for  duties  incurred  since,  and 
that  he  was  so  indebted  on  the  day  of  taking  the  incjuisition,  concluding  with  the 
usual  reference  to  the  Court,  whether  on  the  whole  matter,  the  affirmative  of  the 
issue  were  proved — could  we  have  done  other  [621]-wise  than  have  given  judgment 
for  the  Crown  !  1  fully  concur  in  the  opinion,  that  the  subject-matter  of  the  present 
objection  is  mere  matter  of  form,  and  immaterial,  and  that  therefore  this  verdict 
ought  to  stand. 

Per  Curiam.     Kule  discharged. 

Thk  King  v.  Wade,  (Claiming  under  a  Writ  of  Diem  Clausit  Extreraum  (10th  April 
1817),  against  (Ireen).  Demurrer.  Friday,  1st  May  1818. — Procceiliugs  by  pre- 
rogative process,  are  not  within  the  -Ith  Anne,  ch.  IG,  notwithstanding  the  24th 
sect. — Plea  by  an  executor  of  money  paid  for  expence.s  of  his  testator's  fuueial.  and 
for  proving  the  will,  amounting  to  70l.  and  no  assets,  except,  &c.  which  weie  not 
sufficient  to  pay  and  satisfy  said  expences, — held  bad,  as  against  the  Crown,  on 
a  writ  of  diem  clausit  extr'cmum  against  the  estate  of  the  deceased  Crown  del)tor, 
on  general  demurrer — such  a  pica  not  ijcing  perfect,  either  as  a  plea  of  retainer, 
or  pleue  administravit :  or  issuable  in  that  form,  and  wanting  necessary  averments, 
as  that  the  sum  laid  out  as  alledged  was  reasonable,  and  that  the  executor  had 
retained  his  own  debt. 

The  inqui.iition  taken  ii3d  June,  1817,  found  that  Green  (the  Crown  debtor)  died 
on  the  5(Jth  January,  181(),  at  Twyford,  (iSouthampton,)  and  tiiat  he  was  on  the  23d 
of  that  mouth  possessed  as  of  his  own  proper  goods  and  chattels,  iVie.  (referring  to  an 
inventory,)  of  the  value  of  4391.  8s.  6d.  and  of  money  in  the  navy  5  per  cent«.  pro- 
dueeil  by  the  sale  of  other  goods,  and  standing  in  the  books  of  the  iJank,  in  the  names 
of  certain  pcr.sons  who  were  the  trustees  of  Green,  [622]  under  his  will  ;  and  that  he 
was  al.so  on  the  30th  of  January,  seiscil  and  ])Ossessed  of  and  in  several  articles  of 
silver  plate,  which  the  jurors  apjjraised  at  (iOl.  liie  same  hatl  l)een  since  converted  into 
money,  and  the  produce  of  the  sale  thereof  amounting  to  the  sum  of  (iOl.  had  been 
paid  into  tlie  hands  of  one  of  the  said  trustees,  and  l)y  him  paid  over  to  the  ilofendanl. 

'i'hc  defendant  pleaded  a.s  to  the  goods,  iV;e.  (valued  at  431)1.  .Ss.  (id.)  a  judgment 
recovered  against  Giecu  in  his  life-time  on  a  debt  of  20001. —and  that  before  the 
issuing  of  the  said  writ  of  diem  clausit  extremum,  to  wit,  on  the  22d  of  January 
aforesaid,  she  sued  out  a  writ  of  fieri  facias  indorsed  to  levy  lOOUl.  and  11.  5s.  costs, 
which  wiit  was  delivered  to  the  sherill'  of  Southampton,  and  that  by  virtue  thereof, 
he  seised  and  took  in  execution  the  said  goods  ancl  chattels  mentioned  in  the  said 
inquisition,  &c.  and  which  were  then  and  there  upon  a  just  and  true  apprai.sement 
ai)praised  and  valued  at  the  said  sum  of  43'Jl.  Ss.  Gd.  mentioned  in  tiie  said  inquisition, 
and  that  on  the  2!)th  of  January  the  said  sherill"  assigned  and  delivered  possession 
to  her  of  the  said  goods  and  chattels  ijy  means  of  which  said  several  premises  she  the 
said  dcfemlant  then  and  there  became  and  was  possessed  of  the  same  iis  of  her  <jwn 
tx.  Div.  u.— 23* 
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proper  goods  uial  chattels,  and  that  a  part  of  the  same  were  afterwards  and  before 
A;c.  to  wit,  on  the  same  day  and  year  hist  aforesaid,  sohl  and  converted  into  money, 
and  produced  the  said  sum  of  •262h  10s.  7U1.  in  the  said  inqui.sition  mentioned,  [623] 
which  said  last-mentioned  sum  of  money  was  paid  to  the  persons  named  as  trustees 
in  the  will  of  Green,  as  the  agents  for  the  .said  defendant,  and  with  which  money  the 
said  persons,  as  such  agents,  purchased  the  said  sum  of  money  in  the  navy  -5  per  cents, 
in  the  said  inquisition  mentioned,  and  which  was  then  standing  in  their  names  in  the 
books  of  the  governor  and  company  of  the  bank  of  England,  for  the  use  and  benefit 
of  the  said  defendant. 

And  as  to  the  said  several  articles  of  plate  mentioned  in  the  said  inquisition  to  be 
of  the  value  of  601.  and  the  produce  thereof  the  defendant  alleged  that  Green  in  his 
life-time,  to  wit,  on  the  'Sth  of  January,  1816,  by  his  will  constituted  and  appointed 
the  defendant  and  the  said  trustees,  his  executrix  and  executors,  and  that  after  his 
death,  and  before,  &c.,  to  wit,  on  the  SGth  July,  in  the  year  last  aforesaid,  the  defen- 
dant alone  duly  proved  the  said  will,  and  took  upon  herself  the  burthen  and  execution 
thereof — and  that  after  the  death  of  the  said  Green,  and  before  the  issuing  the  said 
writ  of  diem  clausit  extremum,  to  wit,  on  the  1st  of  April,  1817,  she  the  said  defendant 
had  paid,  laid  out,  and  expended,  for  the  funeral  of  Green,  and  in  and  about  the 
proving  of  the  said  will,  divers  sums  of  money  amounting  to  the  sum  of  701. — and  that 
no  goods  or  chattels,  which  were  of  the  said  Green  at  the  time  of  his  death,  had  ever 
come  to,  or  been  in  the  hands  of  the  said  defendant  as  executrix,  as  aforesaid,  to  be 
administered,  except  the  said  articles  of  plate,  and  [624]  which  were  not  sufficient 
to  p.ay  and  satisfy  the  monies  so  by  her  paid,  laid  out,  and  expended. 

Replication — That  the  said  judgment  was  obtained  by  the  fraud  and  covin  of  the 
said  Green  and  the  defendant,  and  with  intent  to  defraud  his  majesty  of  his  said  debt, 
and  after  traversing  the  debt  from  Green  to  defendant,  and  the  delivery  of  the  goods 
to  her  b}'  the  sheritt',  and  her  pos.session  thereof  before  or  at  the  time  of  the  death  of 
Green,  averred  that  Green  was  possessed  at  the  time  of  his  death  : 

Demurrer,  as  to  so  much  of  the  said  plea  as  related  to  the  said  articles  of  plate. 

Rejoinder,  traversing  the  fraud  and  the  averments  of  the  replication — and  Joinder 
in  demurrer. 

Nolan,  in  support  of  the  demurrer,  objected  to  the  plea,  that  the  sum  alleged  to 
be  laid  out  by  the  defendant,  as  executrix,  was  excessive,  and  more  than  what  was 
allowed  for  such  purposes,  and  that  the  plea  did  not  aver  retainer  in  part  discharge 
in  the  usual  manner,  or  that  the  money  so  laid  out  was  reasonable  and  necessary ; 
nor  sufficiently  deny  the  possession  of  assets  :  and  he  sulimitted,  that  if  such  a  plea 
were  allowed,  it  would  go  to  cover  any  sum  of  money  so  alleged  to  be  laid  out,  and 
no  precise  issue  could  be  taken  on  it  so  as  to  bring  it  to  an  enquiry. 

Littledale  for  the  plea  contended,  that  the  [625]  averments  were  sufficient,  for 
that  the  Crown  might  have  replied  to  them  the  excess,  and  traversed  the  right  to 
retain,  and  the  fact  of  deficiency  of  assets,  which  course  those  averments  had  rendered 
necessary ;  for  they  shewed  that  some  money  must  have  been  expended  as  alleged, 
and  some  part  of  it  must  have  been  reasonable  and  necessary,  so  that  they  covered 
at  least  some  part  of  the  sum  claimed — and  that  it  was  not  necessary  to  aver  that 
she  had  retained,  i^-c.  because  as  she  had  stated  the  insufficiency  of  assets  the  retainer 
might  be  given  in  evidence  without  pleading  the  special  matter,  for  that  (as  was 
determined  in  the  case  of  IFoodu'ard  v.  Lord  Darcy  (Plowden,  18.5)),  the  executor's 
right  to  retain  a  debt,  arises  by  the  sole  operation  of  law,  and  therefore  the  property 
of  goods  in  the  hands  of  an  executor,  as  far  as  the  amount  of  his  debt,  is  at  once 
altered,  and  becomes  vested  in  him,  and  he  has  them  of  his  own  proper  goods,  and 
not  as  executor. 

He  then  submitted,  that  in  this  case  the  Attorney-General  should  have  demurred 
speciall}^  for  he  contended  that  the  24th  section  of  the  4th  Anne,  eh.  16,  had  expressly 
extended  the  sevei'al  provisions  of  that  act  to  the  cases  wherein  the  king  might  be 
the  party  suing :  and  he  contended  that  this  proceeding  was  within  that  statute,  for 
that  it  was  in  effect  a  suit  for  the  recovery  of  a  debt  immediately  due  to  the  king,  and 
that  it  was  such  a  one  as  might  be  pleaded  to  [626]  b}'  the  party,  and  would  be 
ultimately  to  be  tried  (the  Crown's  debt  being  traversed)  by  a  jury  in  the  usual  way, 
and  therefore,  the  Crown  was  bound  by  the  express  words  of  the  act. 

Xolan  in  reply  insisted  that  the  Crown  was  not  bound  by  the  statute  of  Anne, 
— and  he  observed  as  to  the  24th  section,  (his  attention  being  particularly  called  to  it 
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by  the  CduiI,)  that  thu  ilistiiictioii  is  tliiit  procccilings  hy  writ  of  extent  are  not  suits 
for  the  lecoveiy  of  debts  within  the  meaning  of  that  chuise,  for  they  are  exeeutions 
for  the  satisfaction  of  debts  of  record,  and  if  the  objections  now  made  to  the  plea 
would  be  fatal  on  special  demurrer,  and  if  that  clause  does  not  bind  the  Crown,  then 
in  the  ease  of  an  extent  this  general  demurrer  which  goes  to  the  foundation  of  the 
plea,  may  be  maintained  for  the  insufficiency.  And  he  cited  the  case  of  The  Attornqi- 
General  v.  Allijtiod  (//),  where  it  was  held,  that  the  statute  of  Ainie  did  not  ajjply  to  suits 
by  the  Crown,  further  than  to  extend  to  such  suits,  the  provisions  of  the  statute 
of  jeofails. 

He  then  submitted  (admitting  the  principle  of  the  case  of  Jftmlirardv.  Lord  iJarci/,) 
that  whether  this  plea  was  meant  to  be  retainer,  or  plene  adininistravit,  it  was  badly 
pleaded.  If  it  was  more  like  one  than  the  other,  it  was  jierhaps  nearer  a  plea  of 
retainer,  and  thercfoie  not  pleaded  [627]  issuably  as  such  :  and  if  it  were  not  a  ])lea 
of  plene  admiin'stravit,  the  want  of  averring  positively  a  retainer,  was  not  cured  by 
the  effect  of  a  defendant's  right  to  give  the  retainer  in  evidence  in  support  of  such 
a  plea  when  there  was  no  such  plea  on  the  record.  He  contended  therefore,  that  the 
plea  was  insufficient,  and  that  on  this  general  demurrer  there  ought  to  be  judgment 
for  the  Crown. 

Richards,  Chief  Baron.  This  is  a  proceeding  on  the  part  of  the  Crown,  which 
does  not  come  within  the  general  purview  of  the  statute  of  Anne,  nor  within  the 
particular  sections  of  that  statute.  Chief  Baron  Parker  held  that  opinion,  and  he  has 
given  the  true  reason,  and  I  believe  that  that  is  the  universal  opinion  of  Westminster 
Hall.  If  then  a  special  demurrer  was  not  necessary  in  this  ease,  the  question  will 
now  be  whether  the  plea  is  good.  The  defendant's  claim  as  a  creditor  before  the 
writ  issued  is  not  now  before  us. 

She  states  by  her  plea  that  the  value  of  the  plate  was  not  equal  to  the  expenees 
incurred  by  her,  &c.  (stating  that  part  of  the  plea) :  no  doubt  funeral  expenees  are  to 
lie  preferred,  even  to  a  debt  due  to  the  Crown,  but  we  ought  to  know  from  the  plea 
what  those  expenees  were,  and  to  be  able  to  judge  whethei'  they  were  reasonable  and 
necessary.  This  is  certainly  not  a  plea  of  plene  administravit,  and  as  it  is  pleaded,  I 
do  not  see  how  any  I'eplication  could  bring  the  precise  subject-matter  at  once  fairly 
into  issue.  If  [628]  more  particularity  wci'C  not  oljserved,  such  a  plea  might  cover 
any  sum  alleged  to  have  l;een  expended  l)y  an  administrator,  and  therefore  I  think  it 
insufficient,  and  that  the  derauri'ci'  ought  to  be  allowed. 

(iitAiiAM,  Baron.  I  do  not  think  that  this  ]jlea  could  he  sustained  on  special 
demurrer  ;  and  unless  a  [)lea  state  a  sutiicicnt  bar,  a  plaintilV  is  not  called  on  to  reply. 
It  should  have  averred,  that  the  cxjjenditure  was  reasonable,  and  such  as  the  law  .allows 
on  account  of  the  special  matter  stated  in  the  plea,  which  is,  in  circumstances  like  the 
present,  a  very  small  sum,  and  therefore  the  probability  on  the  face  of  the  plea  is 
against  the  truth  of  it. 

It  was  put  that  this  denunrer  ought  to  have  been  special,  and  I  confess  I  was  much 
Htinck  with  tlic  words  of  the  twenty-fourtli  section  of  the  statute  of  Aiuie,  but  I  think, 
on  full  consideration,  that  that  act  was  only  meant  to  extend  to  the  Crown,  in  eases 
analogous  with  suits  between  subject  and  subject,  as  in  sciie  facias  on  bonds,  &e. 
Now  certainly  writs  of  extent  and  diem  clausit  extremum  have  always  been  treated 
as  executions,  with  this  dill'crence  only,  that  the  Crown  does  nol  immediately  proceed 
to  sell,  and  that  lioth  are  ti'aversable  :  and  accordingl}'  such  proceedings  are  not  amongst 
those  eninnerated  in  the  1st  sect,  of  the  statute.  I  am  of  o[)inion,  therefore,  that  the 
gen(!ral  demurrer  is  piopcr,  and  that  this  plea  is  incomplete  and  bad. 

[629]  (lAiUiOW,  Baron.  The  most  imi)orlaut  ipiestion  raised  by  this  dinnnni'  is, 
whether  the  Crown  is  bound  I)}'  the  twenty-fourth  section  of  the  statute  of  the  -ith  of 
Anne,  and  on  that  I  think  the  authority  and  the  rea.sons  of  Lord  ('hief  Baron  Parker 
ilccisive,  This  is  certainly  not  a  suit  b)'  the  Crown  for  recovery  of  any  debt  ininiedi.itely 
owing.  It  is  an  execution,  and  the  contest  arising  on  it  is  lietween  the  Crown  and  some 
third  pcr.s(jii,  claiming  in  fact  against  the  Crown,  who  is  therefore  ipiasi  plaintilV  in 
the  suit.  There  are  many  other  olivious  distinctions  to  be  collectcil  fioni  the  terms 
of  the  act. 

The  question  then  is,  whethei-  the  plea  which  has  been  [lut  on  the  record  is  good. 
The  case  which  has  been  cited  from  Plowden  will  not  do  much  for  it.     In  that  case  the 


(li)  Parkci-,  It ;  anil  see  the  case  of  The  King  v.  CaldwcU,  Forest's  licp.  57. 
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plea  was  complete  and  full,  here  it  is  defective  and  arguinenUitive,  and  therefore  I  think 
there  ought  to  be  judgment  for  the  Crown. 
Per  Curiam.     Judgment  for  the  Crown*. 

[630]  Anderson  r.  Hudgson.  Saturday,  '2d  May  1S18. — An  action  for  goods  sold 
and  delivered,  not  supported  by  proof  of  an  order  by  defendant  to  send  the  goods 
to  a  certain  quay,  to  be  left  till  called  for,  without  shewing  a  reception  and  accept- 
ance on  the  part  of  the  vendee  of  the  goods  so  sent,  where  the  defendant  had  not 
named  the  particular  carrier  bj'  whom  the  goods  were  to  have  been  conveyed  :  at 
least  under  the  circumstances  in  evidence  in  the  present  case  a  nonsLiit  for  want 
of  proof  of  a  delivery,  was  refused  to  be  set  aside. 

'Ihe  Lord  Chief  Baron  had  nonsuited  the  plaintifl'  in  this  action,  for  goods  sold  anil 
delivered,  for  want  of  proof  of  a  deliveiy  according  to  the  contract  of  the  parties. 

[631]  Raine  obtained  a  rule  to  shew  cause  why  that  nonsuit  should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  grounil  that  there  had  been  a  sufficient  delivery  given 
in  evidence. 

It  was  reported  to  have  been  pioved,  that  the  defendant,  who  was  a  Hour-dealer, 
living  at  Eccles,  near  Manchester,  gave  an  order  to  the  plaintill',  a  merchant  at  Liverpool, 
through  the  plaintiti's  broker,  living  at  Manchester,  to  send  him  fifty  barrels  of  flour, 
at  598.  to  be  left  at  the  Old  tijuay,  in  Manchester,  till  called  for.  The  defendant  was 
to  pay  the  c:irriage.  The  flour  was  sent  by  water,  and  arrived  at  Manchester,  but  the 
defendant  never  sent  for  it. 

Dauncey  and  .Starkio  now  shewed  cause,  insisting  that  there  had  been  no  delivery 
in  this  case,  because  there  had  been  no  acceptance  proved,  or  that  the  goods  had  ever 
been  received  by  the  defendant,  who  must  be  taken  to  have  repudiated  the  contracts 
in  transitu,  as  he  was  entitled  to  have  done,  or  even  after  the  arrival  at  the  (ju.'iy  at 
Manchester,  before  acceptance  of  the  goods. 

They  also  submitted,  that  the  contract  itself  was  imperfect,  and  that  this  case  was 
within  the  statute  of  Frauds,  because  no  contract  was  produced,  and  it  could  not  be 
by  parol.     In  Ke7ii  v.  Hiiskinson  (3  Bos.  &  Pul.  233),  the  refusal  to  keep  them,  even 

*  It  may  be  worth  while  to  notice,  as  applicable  to  the  two  points  made  in  this 
case,  that  of  The  Attorney  General  v.  Arnohl  (7  Yin.  Abr.  104,  tit.  Cred.  i&  Bank.  (Z.)  1). 
The  defendant  there  pleaded,  that  G.  Newell,  (to  whom  he  had  been  found  to  be 
indebted,)  between  the  teste  of  the  extent,  and  the  caption  of  the  inquisition,  became 
bankrupt,  and  that  thereupon  a  commission  of  bankruptcy  issued,  and  that  pioceedings 
were  had  thereupon,  according  to  the  several  statutes  made  conceining  Iiankrupts,  and 
that  he  was  found  a  bankrupt :  and  that  thereupon  the  commissioners  assigned  over 
his  estate  and  cBects  to  one  Taylor,  so  that  he,  the  defendant,  was  not  indebted  to  the 
said  G.  Newell,  but  to  the  assignees  of  the  commission  of  bankruptcy. 

To  that  plea  the  Attorney  General  demurred,  and  shewed  for  cause,  1st.  That  it 
was  not  set  forth  what  act  of  bankrujitcy  the  said  G.  Newell  had  committed  ;  and 
2dly.  That  he  had  not  set  forth  the  commission,  and  that  the  commissioners  had 
adjudged  and  declared  G.  Newell  to  be  a  bankrupt,  and  that  the  plea  amounted  to 
the  general  issue. 

^Vard,  Chief  Baron,  and  Lovell,  Baron,  were  of  opinion,  that  the  plea  was  bad,  1st. 
Because  the  defendant  had  not  set  out  what  act  of  bankruptcy  G.  Newell  had  com- 
mitted :  for  being  the  case  of  the  Crown,  it  was  not  sufficient  to  say  only  that  such  a 
day  G.  Newell  manifestly  liecame  a  bankrupt,  although  that  sort  of  pleading  might 
be  good  to  bar  a  subject,  a  plea  to  a  common  intent  being  good,  Init  in  case  of  the 
Crown  it  must  be  certain  ;  and  -'dly.  Because  he  had  not  set  forth,  that  the  com- 
mis.sioners  had  found  him  a  bankrupt :  for  the  commissioners  should  proceed  upon 
the  statutes,  and  they  ought  to  bring  the  party  within  the  extent  of  the  acts. — Barons 
Price  and  Bury  held  the  plea  good. 

Thus,  on  the  one  hand,  it  appears,  that  two  of  the  Barons  in  that  case  took  a 
distinction  between  pleas  pleaded  in  bar  of  the  Crown,  holding  that  a  greater  degree 
of  certainty  and  particularity  were  necessary  in  such  cases,  than  in  pleas  between  subject 
and  subject.  On  the  other  it  is  observable,  that  the  Attorney  General  demurred 
specially,  for  the  want  of  sufficient  partieuiarity  in  the  plea. 
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after  the  goods  had  been  received,  was  held  not  to  be  a  suffi-[632]-cient  acceptance  or 
receipt  to  take  the  case  out  of  the  statute  of  Frauds. 

They  also  cited  the  case  of  /'rt/ti  v.  Bai/Ie  (Cowp.  294),  to  shew  that,  as  the  defendant 
in  this  case  had  named  no  particular  carrier,  the  goods  were  sent  at  the  risk  of  the  vendor, 
which  risk  continued,  they  submitted,  till  they  .should  have  been  actualh'  received  Ijy 
the  vendee.  Deliveiy  generally  to  a  carrier,  is  not  a  delivery  to  a  consignee,  unless 
under  special  ciiTumstances,  as  in  Dawes  v.  Peel'  (8  T.  E.  .330) ;  and  where  the  contract 
is  clear,  particularly  not  such  a  delivery  as  shall  fix  a  consignee,  and  here  the  contract 
being  completed  is  the  sole  question.  As  to  the  carriage  being  to  be  paid  bj'  the  defen- 
dant, that  cannot  alter  the  rights  of  the  parties,  or  oblige  a  vendee  to  accept  goods  sent 
to  him  which  he  did  not  approve. 

liaine  and  Parke,  in  support  of  the  rule,  submitted,  that  the  contract  between  the 
parties  was  not,  that  the  goods  were  to  be  delivered,  but  sent,  and  that  that  contract 
was  performed  on  the  part  of  the  plaintift' — that  a  delivery  to  any  carrier,  under  such 
a  contract  was  a  delivery  to  the  vendee,  (citing  Dvtlan  v.  Solomonson  (3  Bos.  &  Pul.  584), 
where  Lord  Alvanley  so  held,  and  Snee  and  Another  v.  Prescot  and  Others  (1  Atk.  248))  ; 
and  that  such  a  delivery  not  expressly  repudiated  is  an  acceptance. 

[To  a  question  put  hy  the  Court,  it  was  an-[633]-swered,  that  the  quay  at  Liverpool 
and  that  at  Manchester  were  one  and  the  same  concern,  and  that  there  was  no  other 
carrier  than  the  one  by  whom  these  goods  were  sent :  and  the  Court  observed,  that 
those  facts  would  have  made  a  most  material  difference  if  they  had  been  stated  in  the 
report,  but  not  having  been  noticed  there,  the  Court  could  not  receive  arguments 
founded  on  those  circumstances.] 

As  to  the  argument  founded  on  the  statute  of  Fi'auds,  they  observed,  that  all  that 
had  been  attempted  to  be  proved  by  parol,  was  the  agency  of  the  carrier,  for  the 
purpose  of  establishing  the  receipt  of  the  goods  sent. 

Ur.\ham,  Baron.  I  have  certainly  very  considerable  doubt  on  this  case ;  but  I 
think  the  plaintiff  has  not  established  his  claim  by  evidence,  or  I  should  have  had 
a  ditticulty  in  seeing  the  distinction,  in  point  of  law,  between  a  delivery  and  an 
acceptance,  with  reference  to  this  action.  Much  more  has  been  said  on  the  argument, 
of  the  case  being  within  the  statute  of  Frauds,  than  the  facts  warrant ;  for  the  question 
here  is,  what  shall  be  considered  to  be  a  delivery  according  to  the  contract  between 
the  parties,  and  whether  a  delivery  at  the  Old  Quay  at  Liverpool,  was  a  compliance 
with  the  order  to  send  the  goods  in  question  to  the  Old  t|)uay  at  Manchester.  The 
cases  are  abundant  to  prove  that  a  delivery  to  a  carrier  is  a  delivery  to  tlie  consignee  ; 
but  the  difliculty  in  this  case  is,  that  [634]  there  is  no  evidence  to  fix  the  defendant 
with  knowledge  of  the  course  of  conveyance,  or  an  adoption  of  the  course  which 
had  been  pursued,  although  that  dilKculty,  it  is  said,  is  in  a  great  measure  got  over 
by  the  defendant's  agreement  to  pay  for  the  carriage,  and  theiefore,  on  this  delivery, 
the  goods  would  have  been  carried  at  the  risk  of  the  defendant ;  but  that  is  very 
doulitful.  On  the  flefect  of  evidence  in  the  plaintiff's  case,  therefore,  I  think  the 
nonsuit  was  right,  foi'  there  is  nothing  proved  m  the  plaintiff's  favour,  cxcejjt  the 
defendant's  liability  to  j)ay  the  carriage  of  the  goods,  which  can  hardly  be  sutlicicnt 
of  itself  to  fix  him  with  the  contract.  Where  the  tlelivery  to  a  carrier  has  l)ecn  lield 
to  1)6  a  delivery  to  the  vendee,  it  is  in  cases  in  which  the  vendee  lias  pointed  out 
expressly  the  mode  of  conveyance,  and  the  person  by  whom  the  goods  are  to  be 
conveyed.  The  plaintill's  give  too  much  generality  to  Lord  Alvanley's  jiosition,  in 
linllon  v.  Holninonsim ;  for  it  could  not  have  been  meant  to  apply  to  every  case  of 
delivery  to  a  connnon  carrier.  Undei'  all  the  circumstances  of  this  case,  whatever 
iloulits  I  may  have  on  the  point  of  law  which  has  been  raised,  I  think  the  rule  ought 
to  be  discharged,  particidarly  where  it  is  considered  that  this  is  only  the  ease  of 
a  nonsuit. 

(lAKKDW,  Baron.  This  question,  with  regard  to  its  consocpicnces  in  the  commercial 
world,  is  of  very  great  im[)ortance.  I  ihink  too  niucli  [635]  stress  has  been  l.iid  on 
the  objection  of  this  Ix'ing  within  tini  statute  of  Frauds,  for  the  delivery,  such  as  it 
was,  is  sullicient  to  take  this  case  out  of  that  statute,  which  certainly  was  not  intended 
to  destroy  all  ])aro]  contracts. 

As  to  this  dtslivciT,  I  have  ccrlainlv  always  undcistnod  tJi.it  a  ilclivcry,  by  the 
party's  order,  to  a  particidar  stage  coach,  to  be  sent  direct,  or  left  till  called  for,  was 
a  delivery  Ut  the  p.irly,  but  in  the  view  which  I  have  taken  of  this  case,  my  oi)inion, 
which  is  fcjunclcd  entirely  on  the  facts  reported,  is  that  there  was  not  such  .a  delivery 
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proved  as  will  sujiport  this  action.  Had  it  been  in  evidence,  that  the  carrier  was  of 
the  defendant's  nomination,  or  that  there  had  been  no  other,  it  might  have  altered 
my  opinion,  which  is,  however,  under  the  circumstances  of  this  case,  reconcilealtle  with 
the  decisions  which  have  been  cited. 

In  Kent  v.  Huskinson,  the  sponge  was  actuall}'  sent  back  again,  and  in  that  case 
the  delivery  was  not  the  question.  Here  the  delivery  was  not  completed  by  any 
subsequent  act  on  the  part  of  any  person.  And  if  Lord  Alvanley,  in  the  case  of 
Button  V.  Solomanson,  can  be  supposed  to  have  determined  that  a  delivery  generally  to 
a  common  carrier  would  have  been  sufficient  to  have  sustained  this  action,  I  should 
dissent  from  that  opinion,  but  I  do  not  think  that  his  Lordship's  decision  in  that  case 
can  be  so  far  extended. 

[636]  As  to  the  defendant  being  to  pay  the  carriage,  that  was  merely  a  part  of 
the  consideration  and  price  of  the  goods. 

Per  Curiam.     Kule  discharged. 

Snook  AND  Others,  Executors,  &c.  v.  Mears.  Saturday,  4th  May  1818. — Where 
it  was  proved  that  a  defendant  had,  after  having  denied  the  existence  of  a  debt 
demanded  of  him,  replied,  to  an  assertion  b}'  the  plaintiff,  that  he  had  documents 
in  his  possession  which  would  prove  it,  that  "  It  is  of  no  use  for  me  to  look  at 
them,  for  I  have  no  money  to  pay  it  now,"  the  Court  held  that  a  nonsuit,  which 
had  been  directed  on  such  a  case  made  and  relied  on  by  the  plaintiff,  was  right. — 
The  legal  effect  of  such  conversations,  as  to  how  far  they  are  to  be  considered  as 
admitting  debts  to  be  due,  or  amounting  to  promises  to  pay  them,  is  a  question 
rather  for  the  determination  of  the  Court  than  the  jury. 

Abbott,  J.  had  nonsuited  the  plaintiffs,  on  the  trial  in  this  cau.se,  at  the  last 
Hants  Assizes,  with  liberty  to  move,  &c.  It  was  an  action  of  assumpsit  by  executors, 
the  declaration  consisting  of  the  common  money  counts,  and  an  insiraul  computassent 
with  the  plaintiff,  after,  itc.  as  executor,  &c.  Pleas,  general  issue,  and  non  assumpsit 
infra  se.x  annos. 

Casberd  obtained  a  rule  for  setting  aside  the  nonsuit,  and  entering  a  verdict  for 
the  defendant. 

The  report  being  read,  stated  that  the  conversation  between  the  parties,  given  in 
evidence,  as  amounting  to  an  acknowledgment  of  the  debt,  [637]  did  not,  in  the 
opinion  of  the  learned  judge,  prove  such  an  admission  as  would  support  the  count  on 
an  account  stated.  The  plaintiff's  witness  swore  that  the  plaintiff  had  .said  to  the 
defendant,  on  the  occasion  of  a  settlement  of  some  other  matter,  "  On  looking  over 
Mrs.  Mears's  (the  testatrix)  accounts,  I  find  that  there  is  a  debt  due  from  you  of  141. 
or  151." — that  the  defendant  then  said,  "  I  do  not  owe  Mrs.  Mears  a  farthing" — and 
that  the  plaintiff'  having  repeated  the  assertion,  and  added,  that  he  would  convince 
the  defendant  that  he  owed  her  the  money,  by  shewing  him  some  papers  and  receipts 
which  he  had  in  his  possession:  the  defendant  replied,  "It  is  of  no  use  for  me  to 
look  at  them  ;  I  have  no  money  to  pay  it  now." 

Moore,  who  now  shewed  cause,  contended  that  the  words  proved  could  in  no  sense 
be  considered  sufficient  to  imply  an  acknowledgment  of  the  debt,  and  still  less  a 
promise  to  pay.  On  the  contraiy,  thei'e  was  an  express  denial  that  any  thing  was 
due  ;  and,  having  cited  liowcroft  v.  Loinas  (4  M.  &  S.  457),  and  Coltiixm  v.  Marsh 
(3  Taunt.  380),  he  submitted  that  the  nonsuit  was  right,  and  ought  not  to  be 
set  aside. 

Casberd,  in  support  of  the  rule,  observed,  that  one  of  the  grounds  stated  by  the 
learned  judge,  on  directing  the  nonsuit,  had  been,  that  the  defendant  could  not  avail 
himself  of  the  evidence  [638]  given  on  the  trial,  under  the  count  on  an  insimul 
computassent ;  because  that  count  did  not  disclose  the  foundation  of  the  debt :  whereas 
it  was  determined,  in  Knowks  and  Others  v.  Michel  (13  East,  248),  that  a  plaintiff  might 
recover  on  that  count,  where  there  had  been  an  acknowledgment  of  any  debt  by  the 
defendant.  And  he  contended,  that  whatever  might  be  the  effect  of  the  words, 
they  ought  to  lie  weighed  by  the  jury,  and  shoulcl  have  been  submitted  to  their 
consideration. 

To  shew  the  extent  to  which  the  courts  have  gone  in  giving  eft'eet  to  admissions 
of  defendants  in  course  of  conversation,  both  as  to  the  acknowledgment  of  the  existence 
of  debts  demanded,  and  the  i-e\ival  of  such  as  had  been  barred  liy  the  statute  of 
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Limitations,  ;ind  what  slight  admissions  have  been  held  to  lie  sufficient,  he  cited  the 
case  of  fSri/ati  v.  Hoisvman  (4  P]ast,  599),  and  the  authorities  there  refei'red  to  *'. 

But  the  Court  (Gkaham,  and  Gakkow  Barons)  held,  that  the  question  of  the 
operation  and  cfi'ect  of  words  spoken  under  such  circumstances,  was  one  of  law  rather 
than  of  fact,  and  therefore  more  proper  foi'  the  determination  of  the  Court  than  of 
the  jury.  And  having  expressed  their  opinion,  that  the  legal  effect  of  such  a  conversa- 
tion as  had  been  proved  to  have  been  had  [639]  between  these  parties,  had  been 
already  decided  on  in  the  case  of  L'owcroft  v.  Loinas,  and  that  the  authority  of  the  case 
of  Brijun  v.  Horseman,  had  been  shaken  :  they  held  the  nonsuit  to  have  been  rightly 
directed,  and  therefore  pronounced  the 

Rule  discharged. 

LAJtBE  r.  The  Earl  of  Blessinoton.  Saturday,  4th  May  1818. — The  common 
issues,  40s.  having  been  levied  under  a  first  distringas  on  a  venire,  the  Court 
increased  the  issues  on  an  application  for  a  second  distringas  to  1001.  the  amount 
of  the  debt  being  6901.  due  on  a  bond  for  that  sum,  and  interest. 

Price  moved  for  an  alias  distringas,  with  increase  of  issues  to  the  amount  of  the 
debt,  on  the  venire  fac.  ad  resp.  in  this  case,  on  an  affidavit,  stating  that  there  had 
been  a  distringas  issued,  under  which  40s.  (the  common  issues)  had  been  levied,  and 
that  the  debt,  for  recovery  of  which  the  process  had  been  sued  out,  was  due  on  a  bond 
for  6901.  and  interest:  — on  which 

The  Court  (after  some  consideration)  ordered  a  second  distringas  to  levy  1001.*- ; 
but  they  re-[640]-fused,  on  this  application,  (being  the  first  not  of  course)  to  order 
issues  to  be  levied  to  the  amount  of  the  debt,  which  had  been  applied  for  in  considera- 
tion of  the  high  nature  of  the  security. 

The  sheriff  having  returned  on  that  second  distringas  that  he  had  levied  to  the 
amount  of  1001.  the  Court  was  again  moved  to  increase  the  issues,  when  they  ordered 
a  third  di.stringas  to  levy  3001.  under  which  the  sheriff  made  a  third  seizui'O  of  certain 
articles,  and  made  his  I'cturn  accordingly. 

The  Court  was  then  moved  for  a  rule  that  the  sheriff  might  sell  the  issues,  which 
was  granted  ;  under  which  the  sheriff  advertised  the  articles  seized  to  be  sold  by  auction 
at  the  sheriff's  office. 

[641]  Fjj.iorr  v.  Nicklin.  Monday,  4th  May  1818. — It  is  sufficient  notice  of  a 
l)laintili"s  intention  to  appear  before  the  sherilV  by  counsel,  on  the  execution  of  a 
writ  of  iiiipiiry  that  the  plaintiff's  attoi'ney  inform  the  attorney  for  the  defendant 
of  such  intention. — Had  there  been  no  intimation  of  such  an  intention,  the  defendant 
should  have  applied  to  the  sheriff  to  put  off  the  execution  of  the  writ  of  inquiry. 
— Evidence  may  be  given  on  such  an  occasion,  (where  the  action  is  for  seduction) 
that  the  defendant  visited  at  the  plaintiff's  house  for  the  purpose  of  paying  his 
addresses  to  the  daughter,  with  an  intention  of  marriage. — In  such  a  case  the  Court 
refused  to  set  aside  the  inquisition,  on  the  ground  of  the  damages  being  excessive, 
a  10001.  having  been  awarded  by  the  jury  to  the  plaintiff",  although  the  parties 

*'  But  see  Mucldmu  v.  St.  Gemr/e,  4  Taunt.  614. 

*"  There  is  no  criterion  by  which  the  amount  of  issues  applied  for  on  successive 
distringases  may  l)e  fixed,  or  reguhitcd  in  jjractice.  It  is  wholly  in  the  discretion  of 
the  Court  t,  directed  by  the  diHurcnt  circumsUinces  of  each  jiartii-ular  case.  In  JFesI 
V.  Ihillim(a),  tiie  Court  increased  the  issues  to  41.  on  the  second  distringas,  and  61.  on 
the  third  ;  but  that  case  having  been  repoi'tcd  on  accotnit  of  anothci'  ])oint,  it  does  not 
a])pear  what  was  the  amount  of  the  debt;  nor  are  any  of  the  circumstances  of  the 
case  stated  as  to  that  part  of  the  motion,  It  therefore  serves  but  little  as  a  guide  on 
such  an  application. 

t  By  rule  of  Court,  T.  17.53,  it  is  ordered,  "That  where  issues  shall  be  obUiined 
upon  any  W'rit  of  distringas  to  bo  issued  out  of  this  Court,  the  ])laintili'  in  such  writ 
may,  immediately  after  the  retiu'u  thereof,  a])ply  by  motion  to  the  Court  for  increasing 
issues  upon  further  process  to  be  i.ssued  between  the  parties:  which  said  issues  siiali 
be  increased  from  time  to  time,  at  the  discretion  of  tiic  Court." 

(«)  Forest,  29.     And  vide  Maaiiurdo  v.  Birch,  ante,  ]).  ")22. 
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were  in  a  moderate  sphere  of  life. — On  a  motion  to  set  aside  the  inquisition  on 
the  ground  of  inadmissible  evidence  having  been  received,  and  allowed  to  go  to 
the  jury,  the  Court  considered  themselves  bound  by  the  sheriff's  minutes  (verified 
by  his  affidavit)  of  the  evidence  which  had  been  offered. 

Dauneey  and  Clarke  now  shewed  cause  against  this  rule,  for  setting  aside  the 
inquisition  of  damages  taken  before  the  sheriff  of  the  county  of  Stafford,  on  a  judg- 
ment by  default  suffered  by  the  defendant,  in  an  action  of  trespass  on  the  case,  for 
the  seduction  of  the  plaintifl's  daughter. 

Gaselee  obtained  the  rule,  on  the  grounds,  that  the  defendant  had  been  taken  by 
surprise  ;  (the  plaintiff  having  been  assisted  by  counsel  on  the  execution  of  the  writ 
of  inquiry,  without  notice  given  to  the  defendant) — that  the  sheriff  had  improperly 
received  evidence  of  a  promise  of  marriage  having  been  made  by  the  defendant  to  the 
plaintift''s  daughter — and  that  the  damages,  in  respect  of  the  condition  of  life  of  the 
several  parties,  were  grossly  excessive. 

It  was  stated,  on  the  part  of  the  defendant,  in  the  affidavits  on  which  the  rule  was 
moved  for,  that  the  jury  had  awarded  10001.  damages  to  the  plaintiff' — that  no  notice 
had  been  given  to  the  defendant  of  the  plaintiff"s  intention  to  appear  by  counsel — that 
evidence  of  a  pre-[642]-vious  promise  of  marriage  having  been  given  on  the  part  of 
the  defendant  («),  had  been  admitted  by  the  sheriff',  and  laid  before  the  jury  by  him 
in  his  summing  up — and  that  the  defendant  was  a  minor,  and  in  no  way  of  business, 
having  no  property  of  his  own,  and  living  at  home  with  his  father,  who  was  a 
publican,  and  had  .six  other  children. 

On  the  other  hand,  it  was  swoi-n,  that  although  it  was  not  stated  in  the  written 
notice  of  executing  the  writ  of  inquiry,  that  the  plaintiff'  would  attend  by  counsel,  the 
defendant's  attorney  was  informed  liy  the  attorney  for  the  plaintiff,  that  counsel  would 
attend  on  behalf  of  the  plaintiff';  and  that  the  defendant's  attorne}'  had  said,  that  he 
would  also  procure  the  attendance  of  counsel.  The  affidavit  then  proceeded  to  state, 
as  circumstances  of  aggravation,  that  the  daughter  of  the  plaintiff'  and  the  defendant 
were  near  neighbours,  and  had  been  acquainted  from  children,  and  that  the  parents 
of  both  had  encouraged  their  courtship,  which  was  matter  of  notoriet}^  in  the  neighlionr- 
hood — that  the  plaintiff's  daughter  having  become  pregnant,  had  sutt'ered  a  difficult 
and  dangerous  labour ;  and  that  the  defendant  had  subsequently  conducted  himself 
towards  the  young  woman  with  insolence.  It  was  also  sworn,  that  the  defendant's 
father  was  a  man  of  considerable  property. 

[643]  An  affidavit  was  also  filed,  stating  that  the  under-sheriff'  had  been  applied 
to  for  a  copj'  of  the  minutes  of  the  evidence  given  befoi-e  him,  which  was  set  out ; 
and  it  was  verified  by  the  affidavit  of  the  under-sheriff'.  It  did  not  appear  from  those 
minutes,  that  evidence  had  been  given,  of  a  promise  of  marriage  having  been  made 
use  of  on  the  part  of  the  defendant. 

It  was  submitted  on  the  behalf  of  the  plaintiff',  that  the  damages  were  not  excessive 
in  a  case  of  this  nature — that  the  defendant  had  had  sufficient  notice  of  the  plaintiff's 
intention  to  appear  by  counsel,  although  no  written  notice  had  been  given — and  that 
the  evidence  which  had  l)een  adduced  before  the  sheriff',  had  been  no  more  than  was 
necessary  to  shew  the  footing  on  which  the  defendant  had  been  received  into  the 
plaintiff''s  family  ;  and  that  similar  evidence  had  been  recei\'ed  by  Lord  Ellenborough 
for  the  same  purpose,  in  the  case  of  Dodd  v.  Norrif:  (3  Campb.  .519).  And  they  sub- 
mitted that,  in  this  sort  of  action,  if  justice  should  appear  to  have  been  done,  the 
Court  should  not  set  aside  the  proceedings,  on  the  ground  of  excess  of  damages  ; 
still  less  on  any  formal  objection.     Edmondson  \.  Muduil  (2  T.  K.  4). 

Copley,  Serjt.  and  Gaselee,  attempted  to  support  the  rule  on  the  grounds  on 
which  it  had  been  obtained. 

[644]  liiCH.-iRDS,  Chief  Baron.  The  ground  of  surprise  in  this  ease  is  certainly 
not  supported  ;  for  the  information,  sworn  to  have  been  given  by  the  plaintiff's 
attorney  to  the  attorney  for  the  defendant,  was  quite  sufficient  to  apprize  him  of  the 
plaintiff"s  intention  to  appear  by  counsel ;  and  if  there  had  tieen  in  fact  no  notice 
given,  the  defendant's  course  was  to  have  applied  to  the  sheriff'  to  postpone  the  e.'cecu- 
tion  of  the  writ,  till  he  also  should  have  provided  himself  with  the  assistance  of  counsel. 

(a)  Dodd  V.  Norris,  3  Campb.  N.  P.  519. 
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Had  such  a  request  been  made  and  refused,  there  might  have  been  something  in  that 
ground  of  objection. 

On  the  point  of  inadmissible  evidence  having  been  leceived,  it  does  not  appear  by 
the  shciitT's  minutes  that  that  was  the  case.  As  to  how  far  evidence  of  a  promise  of 
marriage  might  be  used  in  any  such  case,  it  is  not  therefore  now  necessary  to  discuss. 
I  concur  with  Lord  Ellcnboroiigh  in  the  opinion  that  a  plaintiff  may  shew  that  the 
defendant  was  addressing  his  daughter  in  an  honorable  way.  In  judging  of  the 
propriety  of  admitting  evidence,  we  are  bound  to  have  regard  to  the  nature  of 
the  case. 

It  appears  by  the  minutes  of  the  evidence  given,  and  which  are  furnished  by  the 
under-sheriff,  that  it  was  merely  proved  that  the  defendant  was  considered  as  so  paying 
his  addresses  to  the  plaintiff's  daughter  It  does  not  appear  that  any  proof  was  given 
of  the  defendant  having  used  [645]  the  influence  of  any  direct  promise  of  marriage  : 
and  where,  as  in  this  case,  the  under-sheriff  is  a  professional  man  of  intelligence,  we 
are  as  much  bound  by  his  report  of  the  evidence  given  in  such  a  case  as  this,  as  if  it 
were  the  report  of  a  judge  on  a  motion  for  a  new  trial. 

The  ground  of  the  damages  being  excessive  is  not  satisfactorily  shewn.  This  is 
one  of  certain  cases  wherein  it  is  difticult  to  di-aw  any  line  as  to  quantum  of  damages. 
One  cannot  trust  one's  feelings  in  matters  of  this  nature,  particularly  where  circum- 
stances of  aggravation  are  brought  forward,  and  most  of  all  such  circumstances  as 
levity  and  insolence.  I  am  not  therefore  at  liberty  to  say,  that  on  the  case  before 
them,  the  jury  have  given  too  much  damages.  As  to  their  being  too  large  for  the 
defendant's  means,  that  is  liable  to  the  same  answer.  If  he  is  unable  to  pay  them  he 
must  sutler  in  person.     I  thiidv  therefore  that  this  rule  ought  to  be  discharged. 

Gr.vha.M,  Baron,  of  the  same  opinion. 

[On  the  objection  of  the  excess  of  damages,  his  Ijordship  observed,  that  if  there 
was  any  case  in  which  great  latitude  might  be  allowed  to  juries,  it  was  in  this  species 
of  action.] 

The  affidavits,  (continued  his  Lordship)  which  would  shew  that  the  defendant  was 
taken  by  [646]  surprize  in  the  attendance  of  counsel  for  the  plaintiff,  are  sufticiently 
answered  in  point  of  fact,  for  they  shew  that  he  not  only  had  notice,  but  that  his 
attorney  had  endeavoured  to  procure  the  assistance  of  counsel  on  his  behalf  also  on 
this  occasion. 

As  to  the  objection  of  inadmissible  evidence  having  been  received,  that  would  in  all 
probability  have  vitiated  the  verdict,  if  that  had  been  so,  and  if,  bowing  to  the  authority 
of  the  case  of  Dodd  v.  Norri'',  we  should  hold  that  (piestions,  as  to  any  promise  of 
marriage  having  been  made  by  the  defendant  to  the  ])laintill"s  daughter,  ought  not 
to  have  been  asked  in  such  a  ease  as  tliis  ;  but  it  a])])eais,  by  the  sheriff's  minutes, 
that  no  such  evidence  as  that  a  promise  of  marriage  had  bcuji  made  liy  the  defendant, 
was  taken  down  by  him,  and  we  are  bound  by  the  shci-iff's  minutes  of  the  evidence 
when  verified  by  his  aliidavit. 

I  do  not  thiidv,  therefore,  that  on  eitiicr  of  the  grounds  of  olqcction  which  have 
been  raised,  this  Court  can  interfere. 

Wood,  Baron,  was  absent. 

Uakuow,  Baron,  fully  conciu'red.  Althiuigh  I  disclaim  the  princi[)le  which  would 
iiold  that  civil  actions  should  be  considered  as  media  of  punisluncnt  where  they  are 
founded  on  moral  oHences,  I  cannot,  however,  regret  when  ihcy  [647]  arc  made  to 
iiperate  as  a  lesson  to  the  invader  of  domestic  h;i])piness.  In  this  ease,  however,  certain 
gionnds  are  stated  on  which  this  iiKpiisition  is  now  sougiit  to  be  set  aside.  For  the 
first — the  surprize — there  is  not  the  slightest  foundation.  I  remember  the  case  of 
llwld  V.  Xonis  well;  I  was  of  counsel  for  the  [)laintiir  in  that  case:  and  the  sole 
objection  to  the  question  put  to  the  witness  was  fouiuled  on  the  impropriety  of 
making  the  breach  of  a  i)romisc  of  marriage  an  item  in  the  account  in  an  action  for 
the  seduction.  But  Lorii  KUeidmiougli  on  tiiat  occasion  did  not,  according  to  my 
recollection,  lay  it  down  as  an  inllexible  lule,  tiuit  tiie  question  then  put  could  not  in 
any  case  be  asked,  or  that  the  fact  might  not  be  got  at  by  other  more  indii-ect 
c|ucslions,  as  if  she  had  been  asked  whethei'  he  had  not  sent  her  a  ring,  oi-  her  sister 
had  been  called  to  prove  that  she  iiail  been  requested  to  pie|)are  herself  for  the  ])art 
of  bride's-maid. 

The  distinction  is  where  the  actu.il  pronii.si^  of  marri.-ige  is  not  rclicil  on  as  a  prom- 
inent part  of  the  case,  but  is  merely  collateral  to  the  main  object  of  liic  action,  as  to 
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vindicate  the  character  of  the  young  woman,  when  assailed  by  the  defence  set  up,  as 
was  the  case  here.  But  the  question  does  not  appear  to  have  been  put  at  all,  and 
even  if  it  had,  it  would  not  have  vitiated  this  inquisition,  unless  it  were  shewn  to 
have  been  made  an  improper  use  of. 

[648]  As  to  the  excess  of  damages,  I  put  that  entirely  out  of  the  question. 

Per  Curiam.     Rule  discharged. 

Memorandum. 

The  Court  desired  it  might  be  understood  to  be  a  rule,  that  applications  for  the 
discharge  of  insolvent  debtors  could  only  be  made  at  the  rising  of  the  Court  when 
the  other  business  of  the  day  should  be  over. 

The  end  of  Easter  Term. 


KErORTS  of  CASES  ARGUED  and  DETERMINED 
ill  the  COURT  of  EXCHEQUER,  at  Law  and  in 
Equity,  and  in  the  EXCHEQUER  CHAMBER, 
in    Equity    and    in    Error,    from    Trinity    Term, 

58  GEO.  III.  to  the  Sittings  after  Hilary  Term, 

59  GEO.  III.,  both  inchisive.  Vol.  VI.  By 
GEORGE  PRICE,  Esci.,  of  the  Middle  Temple, 
Barrister-at-Law.     London,  1820. 


[1]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
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.58  George  III. 

Griffiths  v.  M arson.  Monday,  2.5th  May  1818. — A  count  for  diverting  and 
turning  a  stream  of  water  is  not  supported  by  proof  of  penning  liack  and  checking 
it,  whereby  the  water  was  made  to  overflow  the  plaintiff's  meadow. — A  nonsuit 
directed  on  such  evidence  given  on  that  count  confirmed  on  motion  to  set  it 
aside. 

Cause  was  shewn  against  a  rule  which  had  been  obtained  hy  Jcrvis,  for  setting 
aside  this  nonsuit  directed  by  Bui'rough,  .1.  at  the  last  assizes  for  Shropshire. 

Tlie  declaration  (trespass  on  the  case)  consisted  of  three  special  counts.  The  two 
first  were  for  [2]  erecting  and  placing,  and  causing,  itc.  in,  over,  and  across  a  certain 
stream  or  water-course,  two  dams,  two  sluices,  and  two  gates,  and  thereby  wrongfully, 
ifee.  penned  back  and  obstructed,  and  kept  penned  back  and  obstructed  the  water  of 
the  said  stream  or  water-course,  wherol)y  divers  large  quantities  of  the  said  water 
flowed  over,  and  from  and  out  of  the  usual  and  proper  course,  &c.  over  the  closes  of 
the  .said  i)laintill',  and  thereby,  &c.  The  third  count  stated,  that  the  defendant  wrong- 
fully, itc.  divcitcd  and  turned  divers  large  ijuantities  of  the  water  of  the  said  stream 
out  of  the  usual  couise  and  channel  over  the  said  closes. 

The  defendant  pleaded  the  general  issue. 

The  plaintitlat  the  trial  abandoned  the  two  first  counts,  because  he  was  unable  to 
prove  the  erection  of  the  dams,  iVc.  lint  he  gave  in  evidence  in  support  of  the  third, 
that  the  defendant's  son  had  let  down  the  wear  of  the  dam,  wherein*  the  plaintiffs 
meadow  was  flooded  and  damagcil  by  checking  the  course  of  the  stream,  which  caused 
the  water  to  overflow. 

On  that  evidence  the  learned  .ludge  reported  that  he  had  nonsuited  the  plainlifl' 
with  liberty  to  move  to  set  it  aside. 

Jervis  having  obtained  the  rule, 

Pidler  now  shewed  cause. 

[3]  The  Court  held  that  the  count  was  not  ])roved  by  the  evidence,  and  that  in 
actions  of  this  nature  it  was  neees.sary  that  the  count  relied  on  should  be  sd  framed  as 
to  meet  the  particulars  of  the  fart  moi'e  distinctly,  and  with  greatoi'  cartainly,  and 
therefore  they  pronounced  the 

b'ulc  ilischargcd. 
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Jennek  v.  Yolland.  Tuesday,  26th  May  1818.— If  a  landlord  distrain  inter  alia 
his  tenant's  cattle  and  beasts  of  the  plough,  for  rent  arrear,  and  it  turn  out  after 
the  sale  (judging  by  the  result)  that  there  would  in  point  of  fact  have  been 
sufficient  to  satisfy  the  rent  due,  and  expences,  without  taking  or  selling  them, 
such  a  distress  is  not  thereby  proved  to  be  an  illegal  distress,  and  contrary  to 
the  statute  51  Hen.  III.  if  there  were  reasonable  gi'ouuds  for  supposing  (from  the 
appraisement  of  proper  and  competent  persons  made  at  the  time  of  the  fciking), 
that  without  taking  the  beasts  of  the  plough,  there  would  not  have  been  sufficient 
to  have  satisfied  the  rent  and  expences  when  sold. — Semble,  that  there  is  no 
order  requii-ed  by  law  to  be  observed  on  the  sale  of  such  goods,  as  that  the 
beasts  of  the  plough  should  be  postponed  to  oi-der  goods  ;  nor  is  it,  therefore,  a 
cause  of  action  that  the  beasts  of  the  plough  should  be  sold  before  the  other 
goods  are  disposed  of,  where  the  distress  itself  was  not  wrongful. 

[S.  C.  2  Chit.  167.] 

A  verdict  had  been  found  for  the  defendant  on  the  trial  of  this  cause  at  the  last 
assizes  for  Devon,  under  the  direction  of  Mr.  J.  Abbott. 

The  action  was  trespass  on  the  case  against  the  defendant,  who  was  the  steward 
of  the  Earl  of  Morley,  the  plaintiff's  landlord,  for  a  wrongful  distress  and  sale  contrai'v 
to  the  Stat.  (51  Hen.  III.). 

The  declaration  consisted  of  eight  counts.  The  first  count  was  framed  on  the 
51  Hen.  III.  stat.  4,  and  was  as  follows: — 

"  Whereas  by  the  laws  and  statutes  of  this  realm,  no  one  ought  to  be  distrained 
l)y  beasts  [4]  of  the  plough,  nor  by  his  sheep,  so  long  as  he  shall  have  any  other 
goods  and  chattels,  wherein  a  reasonable  and  sufficient  distress  may  be  had  and  levied, 
(except  only  such  beasts  as  shall  happen  to  be  found  doing  damage  to  an}'  one,  which, 
by  the  law  and  customs  of  this  realm  ought  to  be  distrained  for  the  same ;)  yet  the 
defendant  well  knowing  the  premises,  but  contriving,  &c.  heretofore,  to  wit,  on,  &c. 
at,  &c.  took  and  distrained  the  beasts  of  the  plough,  and  sheep  of  the  plaintiff,  to  wit, 
&c.  then  being  in  and  upon  the  said  lands  and  premises,  so  held  and  occupied  by  the 
plaintiff  as  aforesaid,  and  whereby  and  wherewith  he  the  plaintiff  then  tilled  his  said 
lands,  not  for  damage  feasant,  but  for  certain  rent,  to  wit,  the  sum  of  1971.  10s.  then 
supposed  to  be  due  and  owing  from  the  plaintiff'  to  the  said  Earl,  for  and  in  respect  of 
the  said  lands  and  premises,  with  the  appurtenances  ;  although  there  were  then  and 
there  other  goods  and  chattels  of  the  plaintiff,  in  and  upon  the  said  lands  and  premises 
with  the  appurtenances,  (not  being  beasts  of  the  plough,  or  sheep),  sufficient  for  a 
reasonalile  distress  for  the  rent  aforesaid  :  and  the  defendant  afterwards,  to  wit,  on 
the  20th  day  of  January,  in  the  year  aforesaid,  at  Pl\-mouth  aforesaid,  in  the  county 
aforesaid,  sold  the  said  beasts  of  the  plough,  and  the  said  sheep,  and  converted  and 
disposed  of  the  money  arising  from  the  sale  thereof,  to  the  use  of  him  the  defendant, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided." 

[5]  There  was  a  count  in  trover,  and  other  counts  for  keeping  distress  on  premises 
for  an  unreasonable  time ;  for  selling  part  of  the  goods  distrained,  not  foi'  the  best 
price,  &c.  &c. 

Gaselee  having  obtained  a  laile  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had  on  the  ground  of  a  misdirection  on  the  evidence,  as  applied 
to  the  pleadings,  it  having  been  proved  that  more  had  been  taken  than  was  sufficient 
to  pay  the  rent  and  expences,  independently  of  the  beasts  of  the  plough,  and  sheep ; 
and  that  they  had  been  .sold  first,  while  other  things  had  not  been  put  up  to  sale. 

Garrow,  Earon,  now  read  the  learned  Judge's  report,  fi'om  which  it  appeared  to 
have  been  proved,  that  the  defendant  had  distrained  beasts  of  the  plough  and  sheep, 
amongst  the  rest  of  the  farming  stock,  corn  and  hay,  and  farming  implements,  Ac.  ; 
and  that  the  furniture  in  the  house  was  also  taken  ;  but  only  in  part  sold — that  the 
beasts  of  the  plough  and  other  cattle  had  been  sold  first,  (producing  about  351.) 
according  to  the  usual  custom  of  commencing  such  sales  with  the  out-of-door  goods ; 
and  that  the  whole  had  been  previously  appraised  at  2111.  19s.  6d.  by  asworu  appraiser 
assisted  by  a  farmer.  The  value  of  what  remained  unsold  was  variously  estimated 
from  351.  (the  auctioneers  valuation)  u])wards,  but  by  other  witnesses  from  that  sum 
to  1001. 

[6]  The  learned   Judge  on  that  evidence    left   two  questions  to  the  jury  ;    1st, 
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whether  the  deleiidaiit  had  useti  ruasuiiuiilu  diligBnue  in  uscoiUiuiiiig,  whothcr  tliuiu  was 
sutHcieut  on  tlie  [iruniises  without  resorting  to  the  beasts  of  the  plough  ;  and  -dly, 
whether  the  goods  which  had  been  seized  had  been  improperly  sold  l)y  the  improvident 
conduct  of  the  defendant.  And  his  Lordship  directed  tiie  jury,  that,  if  they  were  of 
opinion,  that  the  defendant  had  reasonaiile  ground  for  thinking  that  they  might  have 
sold  enough  without  selling  the  beasts  of  the  plough  to  satisfy  the  arrear  of  rent  and 
fair  expences ;  and  that  the  taking  the  cattle,  horses,  and  sheep,  were  an  unreasonable 
tiiking,  in  that  point  of  view  they  ought  to  Knd  a  verdict  for  the  plaintiff :  otherwise 
for  the  defendant. 

Williams,  C.  F.  Adam  aud  Bailey,  shewed  cause :  contending  that  to  support  the 
present  action,  it  was  necessary  to  prove  that  the  distress  was  palpably  and  grossly 
excessive  in  its  dispro[)ortion  to  the  amount  of  the  rent  in  respect  of  which  it  had 
been  made:  field  v.  Alilchdl  (li  Esp.   71), — that  in  forming  the  estimation  of  such 
excess,  regard  should  be  had  to  the  distress  itself  only,  and  not  to  the  rcsnlt  of  the 
sale,  which  w-as  only  one  of  the  media  of  proof  of  an  e.tcess,  and  not  by  any  means 
conclusive ;  for  it  might  turn  out  well  or  ill,  according  to  extrinsic  circumstances, 
which  could  not  be  taken  into  account  by  the  appraisers,  and  it  would  be  enough  if 
the  de-[7]  fendant  had  acted  bona  tide,    and  that  a  proper  appraisement  had   been 
previously  made  by  tit  persons, — and  that  that  would  be  sulHcient  to  exonerate  the 
landlord,  and  those  acting  under  him.     In  this  case  the  sale  had  turned  out  better 
than  had  been  expected,  and  that,  by  the  exertions  of  the  defendant.     As  to  the  beasts 
of  the  plough  and  sheep,  not  having  been  reserved  till  the  last,  there  is  no  provision 
in  the  statute  requiring  that  to  be  tlone,  or  any  authority  estalilishing  that  that  is  the 
rule  of  law.      it  was  for  the  plaintilfs  accommodation  that  the  household  furniture  had 
been  kept  back,  that  he  might  not  be  tm'ned  out  of  his  house,  unless  it  had  been 
necessary  to  sell  the  goods  in  the  house ;  and  as  he  had  expressed  no  dissent,  it  might 
therefore  bo  considered  to  have  been  with  his  consent  that  the  household  furniture 
had  not  lieen  disposed  of  in  the  first  instance:   IFashbuiu  v.  Black  (11  Kast,  405,  n.). 
Here  by  the  appi'aisement  the  distress  was  shewn  to  be  reasoiial>le  (according  to  the 
criterion   of   the   statute)  "after  the  value  of   the  debt,   and    by  the  estimation  of 
neighbours  and  not  strangers,  and  not  outrageous."     Since  this  statute  of  ileii.  Hi. 
that  of  2  \Vm.  &  Mary,  e.  5,  has  altered  the  nature  of  distresses  by  permitting  them 
to  be  sold,  and  they  are  no  longer  merely  in  nomine  ptuiue,  in  which  respect  the  law 
has  become  very  materially  changed.     The  statute   of    Henry  the   3d,  therefore,  as 
applied  to  the  plaintitl's  cause  of  action  in  this  case,  may  be  considered  as  ol)solete, 
because  the  [trinciple  and  policy  of  [8]  the  act  no  longer  applies,  and  the  distress  itself 
is  now  rather  in  the  nature  of  an  execution  in  satisfaction  of  the  arrears  of  rent  due, 
than  a  pledge  for  securing  payment.     They  cited  in  support  of  those  positions,  the 
ca.se  of  Uiik/uiui  v.  Chambers  (1  Jiur.  57'J-.).SS),  where  the  tloctrine  on  the  statute  and 
on  the  general  law  of  distresses  is  much  discussed  :  and  they  submitted,  that  uniler 
the  circumstances  of  this  case  the  direction  of  the  learnetl  Judge  was  correct,  ami  that 
this  rule  ought  to  be  discharged. 

Gasolee  and  Wilde,  in  support  of  the  rule,  insisted  that  in  point  of  law,  not  only 
ha<l  the  distress  been  wrongful  in  taking  the  beasts  of  the  plough  whilst  there  was 
suthcient  on  the  premises  without  resorting  to  them  ;  but  that  the  illegal  sale  of  them 
afterwards,  before  the  other  goods  had  been  sold,  (and  which  was  not  a  mere  gravamen 
in  this  case)  was  alone  a  sutlicient  ground  foi-  maintaining  this  action,  and  one  which 
the  hrst  count  of  the  declaration  had  been  specially  framed  to  meet,  being,  of  itself,  a 
substantive  chai'ge  and  integral  matter  of  complaint.  And  they  eoiiteiided,  th.at  the 
statute  of  the  2  Win.  it  Mary,  had  merely  given  the  lanillord  a  power  to  sell  the  goods 
distrained,  without  refei-eiice  to  the  statute  of  Henry  .'5d,  or  without  eli'ecting  any 
alteration  in  the  law,  with  respect  to  distresses,  of  which  the  act  of  Henry  was  only 
declaratory,  leaving  the  party  still  answerable  for  the  illegality  of  the  distress,  and 
of  [9]  course  for  the  sale  of  what  ho  should  have  so  illegally  distrained. 

i'lie  inducement  of  the  first  count  and  the  charge,  they  submitted,  taken  together, 
shewed  that  the  illegal  sale  of  the  goods  was  the  gist  of  the  plaintilfs  cause  of  action, 
as  to  which  they  might  give  ovideneo  under  that  count  of  the  declaration;  for  the 
alleg.ition  of  contra  stitutum  does  not  vitiate  the  count  more  than  those  words  in  an 
indictment  for  a  common  law  oll'ence  would  do. 

Having  noticed  the  distinction  between  tiiis  species  of  ;iction  and  the  more  common 
one,  for  a  wrongful  distress  on  an  e-xeessivo  Uiking,  thoy  adverted   to  the  language  of 
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the  two  acts  of  parliament,  observing  that  the  statute  of  Henry  3d  was  peremptory 
in  the  ])i'ovision  "  that  no  man  should  he  distrained  by  his  beasts  that  gain  his  land, 
but  until  they  can  find  other  sufficient  distress,"  &c.  ;  and  that  the  statute  of  Wm.  & 
Mary,  authorizing  the  sale  of  goods  distrained,  was  in  pari  materia,  and  was  still 
subject  to  that  provision  of  the  law  with  respect  to  the  things  allowed  to  be  distrained 
on  :  nor  had  that  latter  statute,  in  requiring  the  goods  to  be  appraised,  provided  that 
the  appraisement  should  be  the  criterion  of  the  reasonableness  of  the  distress,  or  that 
it  should  justify  the  tort  of  a  distress  which  should  tui'n  out  to  be  in  fact  excessive 
or  otherwise  illegal.  livery  distress  must  be  at  the  peril  of  the  party,  who  [10]  cannot 
sell  what  he  cannot  take  ;  and  it  is  equally  obligatory  on  him  to  sell  that  last,  which 
he  is  expressly  prohibited  from  taking  first.  They  submitted  that  the  defendant  should 
have  made  a  second  distiess  if  the  first  had  been  found  insufficient,  and  the  reason 
why  a  second  distress  is  allowed  is,  that  the  landlord  might  have  no  ground  for  evading 
the  statute. 

They  then  urged,  that  in  point  of  form,  the  action,  (special,  on  the  case)  was  here 
particularly  correct  and  appropriate  ;  and  that  it  was  not  necessary  that  the  declaration 
should  aver  that  there  was  a  sufficient  distress  on  the  premises,  without  taking  averia 
carucffi  ;  Daivson  v.  Alfonl  (Dy.  312,  a.).  That  they  submitted  was  matter  of  defence, 
as  was  any  accidental  circumstance  of  articles  of  uncertain  value  as  pictures,  horses, 
&c.  (Hutchins  v.  Chambers  (1  Bui'.  589)),  having  brought  an  extraordinary  price,  in 
conseciuence  of  extrinsic  eistimation  depending  on  matters  out  of  the  common  calcula- 
tion of  an  appraiser.  And  so  far  from  furnishing  an  excuse  for  the  defendant,  as 
matter  of  speculation,  all  such  possible  chances  rendered  the  propriety  of  reserving 
the  beasts  of  the  plough  till  all  the  other  goods  which  had  been  taken  should  have 
been  first  sold,  more  obvious  as  a  rule  of  conduct  on  the  part  of  auctioneers  in  all  such 
cases  ;  and  in  the  present  case  it  was  proved  that  the  furniture  and  household  goods 
left  unsold  were  worth  at  the  lowest  estimation  351. ;  and  that  the  hay  and  corn  which 
had  also  [11]  not  been  sold  was  worth  301.  more  ;  whereas  the  beasts  of  the  plough 
which  were  sold  had  brought  only  about  151.,  so  that  there  could  be  no  doubt  as  to 
the  fact  of  there  having  been  sufficient  on  the  premises  without  taking  or  selling  the 
beasts  of  the  plough  ;  and  the  result  of  a  sale  bj^  public  auction  is  a  far  more  correct 
criterion  than  an  ex  parte  appraisement  on  the  behalf  of  the  distrainor,  which  is 
always  below  the  actual  value.  They  submitted  therefore,  that  there  ought  to  be  a 
new  trial. 

The  Lord  Chief  Baron  was  not  present :  sitting  in  Equity  in  the  Exchequer 
Chamber. 

Gr.\h.vji,  Baron,  absent. 

Wood,  Baron.  This  motion  for  a  new  trial  was  founded  on  a  supposed  misdirection 
of  the  Judge.  The  declaration  consists  of  a  great  many  counts,  but  it  is  to  the  first 
that  the  points  made  in  this  case  apply  ;  for  the  other  objections  all  resolve  themselves 
into  that :  and  therefore  the  question  will  be,  whether  that  count  is  supported  by  the 
evidence. 

It  has  been  attempted  to  be  shewn  that  the  circumstances  attending  the  sale  of 
the  goods  distrained  are  sufficient  to  maintain  this  action,  on  the  idea  that  they  support 
the  first  count ;  but  I  am  clearly  of  opinion,  that  unless  the  distress  itself  was  wrong- 
fully taken,  they  do  not.  Then  the  whole  will  turn  on  the  inquiry,  whether  tak-[12]- 
ing  the  beasts  of  the  plough  was  illegal,  under  the  existing  circumstances,  at  the  time 
when  the  distress  was  originally  made.  Now  I  think,  that  they  were  then  legally  and 
properly  taken.  It  is  true  the  landlord  is  not  authorized  to  take  beasts  of  the  plough 
if  there  is  other  sufficient  distress  on  the  premises  at  the  time  :  but  that  is  a  question 
which  must  not  be  left  to  be  determined  by  any  subsequent  event,  or  to  be  ascertained 
by  the  actual  produce  of  the  sale  ;  for  we  know  that  the  goods  may,  and  often  do, 
bring  both  more  and  less  than  they  are  worth.  We  must  look,  in  a  case  of  this  sort, 
to  the  circumstances  of  the  distress  at  the  time  when  it  was  made.  I  have  no  doubt 
that  the  true  construction  of  the  statute  of  the  2d  of  W.  &  M.  in  requiring  an 
appraisement,  is  that  the  value  of  the  goods  taken  might  be  ascertained  by  a  fair 
estimate  made  at  the  time  of  the  distress  ;  and  that  if  on  such  valuation  there  should  not 
be  thought  to  be  sufficient  without  them,  the  landlord  might  distrain  the  beasts  of  the 
plough.  Such  was  the  opinion  of  the  Judge  when  he  left  this  case  to  the  jury,  and 
I  think  that  he  was  right  in  his  direction  to  them.  There  was  no  evidence  offered  to 
prove  that  there  was  a  sufficient  distress  on  the  premises  without  taking  the  beasts  of 
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tliu  j>l()Ugli.  The  goods  weru  appraised  before  the  sale,  and  though  appiaised  on  the 
behalf  of  the  veiidois,  it  was  an  appraisement  on  oath,  and  we  must  presume  it  to 
have  been  fail-.  From  that  appraisement  it  appeared  that,  without  these  cattle,  there 
was  not  sufticient  [13]  in  icasonable  estimation  to  satisfy  the  landlord's  rent  ami  the 
expences. 

It  has  been  said,  that  he  might  have  had  a  second  distress.  No  doubt  he  might, 
but  that  is  not  an  answer  to  this  defence  ;  for  if  it  were,  the  cattle  might  in  the  mean 
time  have  been  driven  away.  On  the  whole,  I  am  clearly  of  opinion  that  the  direction 
and  the  verdict  were  I'ight. 

Gakkow,  Baron,  of  the  same  opinion.  The  case  was  properly  left  to  the  jury,  on 
the  evidence,  and  the  opinion  of  the  learned  Judge  was  quite  correct ;  or  it  would  be 
a  most  inconvenient  and  perilous  doctrine  for  landlords,  if  the  objections  which  have 
been  Uiken  to  it  were  well  founded.  On  a  fair  construction  of  the  statutes,  all  that 
appeal's  to  be  required  is,  that  the  party  shall  act  bona  tide,  and  there  is  nothing  in 
the  acts  calling  on  the  Court  to  adopt  any  such  rule  as  has  been  contended  for — that 
before  the  beasts  of  the  plough  are  sold,  the  other  goods  should  all  be  first  disposed 
of.  As  to  leaving  the  lieasts  of  the  plough  for  a  .second  distress,  there  is  no  reason 
why  the  landlord  should  take  that  trouble,  or  incur  the  probable  risk  of  the  tenants 
flriving  them  away,  or  of  their  being  taken  in  the  mean  time  in  execution  by  a  judg- 
ment creditor. 

The  result  of  a  sale  is  of  itself  nothing  like  a  fair  criterion  of  the  value  of  the  goods 
•sold,  [14]  and  we  must  not  be  told  that  all  appraisers  undervalue  goods  distrained. 
In  this  case  it  appears  that  the  defendant  himself  augmented  the  prices  of  many  of  the 
things  sold,  by  frequently  bidding.  If  the  produce  of  a  sale  were  allowed  to  be  the 
criterion  by  which  the  right  of  action  in  these  cases  is  to  be  upheld,  nothing  would 
be  more  easy  than  for  a  tenant  by  collusion  to  raise  the  produce  of  a  sale  so  much 
beyond  the  appraisement,  as  to  subject  his  landlord  on  all  such  occasions  to  this  kind 
of  suit.     I  therefore  fully  concur  in  the  opinion  that  this  rule  should  be  discharged. 

Per  Curiam.     Rule  discharged. 

[15]  Cole  r.  Bennett.  Thursday,  2Sth  May  1818.— A  defendant  settling  a  matter 
in  dispute  with  the  plaiutifi'in  the  absence  of  the  plaintiH's  solicitor,  after  having 
been  served  with  process,  in  the  following  manner,  (not  admitting  any  thing  to 
be  due  on  account  of  the  action)  by  introducing  a  memorandum  into  a  receipt 
given  by  the  plaintilV  to  defendant  on  another  account,  that  no  further  proceedings 
were  to  be  had  in  the  action — does  not  bind  the  plaintili's  attorney  :  but  in  the 
jjiesent  case  the  plaintili's  attorney,  on  shewing  cause  against  the  motion  made 
for  refunding  the  costs  which  had  been  levied  by  execution,  swore  that  defendant 
admitted  knowledge  of  notice  of  declaration  befo.re  signing  interlocutory  judg- 
ment, and  that  defendant  had  told  him  that  he  had  paid  plaintifl'  the  debt,  but 
did  not  shew  him  the  memorandum  ;  that  he  then  infoinicd  the  defendant,  that 
unless  the  costs  were  paid  he  should  proceed  in  the  action — and  that  he  had 
therefore  on  executing  the  writ  of  imjuiry,  taken  nominal  damages  only. — 
.Service  of  notice  of  declai'ation  to  found  an  inleiiocuhjry  judgment  and  authorise 
a  writ  of  inquiry,  is  good,  by  atli.xing  it  on  the  door  of  the  dwelling-house  where 
defendant  last  li\ed,  if  the  iilaintill'  or  his  attorney  do  not  know  the  place  of  his 
removal,  and  knowledge  can  be  brought  home  to  him  ;  and  in  case  of  irregular 
service,  the  defendant  should  move  the  Coui't  before  the  execution  of  the  writ 
of  inquiry. 

Sir  William  Owen  obtained  a  rule  that  the  |)laiiilill'  and  his  .attorney  should  .shew 
cause  why  all  the  proceedings,  subsequent  to  the  -JL'd  November,  should  not  be  set 
aside  for  irregularity  ;  and  why  the  sheriti'  of  (Uoucestershire  should  not  return  to 
the  defendant  the  money  paid  under  a  writ  of  capias  ad  .satisfaciendum  ;  and  why 
plaintiff',  or  his  solicitor,  should  not  pay  the  costs  occasioned  by  such  subse(|ueiit 
proceedings. 

The  facts  and  merits  of  the  case  on  both  sides,  as  collected  from  the  various 
attidavits,  which  were  of  great  length,  appeared  to  be  as  follows:— The  defendant  had 
licen  sci-vcd  with  jjrocess  in  .June  or  (Jctolier,  when  he  (raileil  on  the  solicitor  and  told 
him  he  had  never  had  any  dealings  with  plainlilf,  and  that  the  plaintill  afterwards  told 
the  ilcfendaut  he  had  never  oideied  his  solicitor  to  sue  out  process;  th.U  he  puichascd 
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some  teazles  of  the  plaiiitit}',  for  which  he  paid  on  the  22d  November  and  took  a  receipt, 
in  which  was  introduced  a  memorandum,  that  [16]  no  further  proceedings  were  to  be 
had  in  the  action  which  ha<l  been  commenced,  each  party  to  pay  his  own  expences  ; 
that  afterwards,  (about  the  middle  of  December)  the  defendant  loft  Weare,  (Somerset) 
where  he  then  resided,  and  went  to  live  at  Felton,  (Gloucestershire)  having  previously 
publicly  sold  antl  disposed  of  the  greater  part  of  his  farming  stock,  &c. — that  in  the 
beginning  of  March,  and  not  before,  he  heard  that  a  paper  (notice  of  declaration)  had 
been  put  on  the  door  of  his  late  dwelling  at  Weare — and  that  he  then  called  on  the 
solicitor,  and  shewed  him  the  memorandum  of  settlement,  who  observed  that  he  (the 
defendant)  should  have  settled  it  with  him  (the  solicitor).  It  appeared  that  the 
person  employed  to  fix  the  notice  of  declaration  on  the  door  of  the  defendant's  late 
residence,  knew  where  he  tlien  resided,  but  did  not  inform  the  attorney. 

On  these  facts,  and  the  authority  of  the  cases  of  Jl'ukh  v.  Hole  (1  Doug.  2.37),  and 
Cliiqnnan  v.  Ilaiv  (1  Taunt.  .'i41),  the  Coui't  granted  the  rule  to  shew  cause. 

The  attorney,  in  his  affidavit  filed  to  oppose  the  rule,  swore  that  the  defendant 
had  requested  time,  after  having  been  served  with  process  a  few  days  before  the  return 
of  the  writ,  but  that  he  had  never  spoken  to  him  of  his  merits  ;  and  that  some  little 
time  before  intei'locutory  judgment  was  signed,  the  defendant  acknowledged  to  him 
having  received  or  seen  the  notice  of  declaration,  but  had  said  that  he  had  paid  the 
plaintift'  the  [17]  debt,  without  mentioning  the  other  matter  of  dealing  between  them, 
or  shewing  him  the  memorandum  ;  and  the  deponent  then  informed  the  defendant, 
that  unless  his  costs  were  paid,  he  should  proceed  in  the  action  ;  and  that  on  the  writ 
of  inquiry  he  had  taken  nominal  damages  only.  And  he  also  swore,  that  he  did  not 
know  where  defendant  had  gone  to  reside,  or  that  he  had  left  Weare,  till  he  attempted 
to  serve  notice  of  declaration  ;  that  he  believed  there  was  collusion  between  the 
parties,  and  that  he  had  been  informed  that  the  plaintitt  had  gone  to  America. 

Moore  shewed  cause,  submitting  that  this  was  a  conspiracy  and  collusion  to  cheat 
the  attorney  of  his  costs,  in  his  absence,  which  the  Couits  would  not  permit.  And  he 
cited  Swain  v.  Senate  (2  N.  K.  99),  and  the  cases  there  referred  to.  On  the  point  of 
the  alleged  irregularity,  he  sul)mitted  that  the  service  of  notice  of  declaration  was  good 
where  the  defendant's  then  residence  was  not  known,  and  that  if  not  so,  the  defendant 
could  not  now  take  advantage  of  it,  after  a  writ  of  inquiry  had  been  executed,  when 
the  defendant  might  have  moved  the  question  before.  Toms  v.  Fowell  (7  East,  536) : 
Downes  V.  Jl'ithaiugton  (2  Taunt.  213),  and  Fkkhcr  v.  Il'ells  (6  ib.  191). 

Sir  William  Owen,  in  support  of  the  rule,  urged  the  following  circumstances 
existing  in  this  case,  as  distinguishing  it  from  others  on  the  [18]  question  of  settling 
with  a  plaintitt',  in  the  absence  of  the  attorney  ;  that  there  was  in  fact  no  cause  of 
action  ;  and  that  therefore  the  plaintitt'  was  paid  nothing  in  the  way  of  settlement,  for 
that  no  debt  had  been  acknowledged. 

On  the  point  of  waiver  of  the  irregulaiity,  he  submitted,  that  to  make  the  defen- 
dant's inaction  a  waiver,  the  plaintiff'  ought  to  take  some  step  after  the  irregu- 
larity, for  otherwise  non  constat  that  the  plaintitt'  will  proceed :  Young  v.  JFilso'ii 
(5  Taunt.  664). 

Wood,  Baron.  It  does  not  sufficiently  appear  that  the  settlement  between  the 
plaintitt'  and  defendant  was  bona  tide;  nor  is  it  positively  asserted  by  the  defendant,  or 
shewn  by  the  attidavits,  that  no  knowledge  of  the  notice  of  declaration  had  reached 
him ;  on  the  contrary,  it  appears  that  he  had  been  informed  that  it  had  been  fixed  on 
the  dooi'  of  the  place  where  he  had  previously  lived.  I  think  therefore  the  rule  should 
be  discharged. 

Garrow,  Baron,  of  the  same  opinion.  The  conduct  of  both  plaintift'  and  defen- 
dant was  exceedingly  suspicious.  They  had  no  right  to  entei'  into  such  settlement 
behind  the  attoi'ney's  back.  Both  of  them  knew  that  some  costs  were  due  to  the 
attorney  ;  and  all  the  cases  proceed  on  the  ground  that  the  parties  are  not  to  be 
per-[19]  mitted,  by  any  such  collusion,  to  cheat  the  attorney. 

As  to  the  alledged  irregularity,  it  was  neeessaiy  for  the  defendant  to  shew  that 
the  plaintitt'  or  his  attorney  knew  where  he  resided  in  Gloucestershire.  If  he  had 
done  so,  there  might  have  been  some  foundation  for  the  application  on  that  ground, 
though  in  this  case  the  defendant  would  even  then  have  been  concluded  by  his  delay. 

Kule  discharged,  with  costs. 
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The  Kini!  (in  Aid  of  Mytton,)  v.  Hill  and  Otiikks.  MoikIhv,  Juno  1st  1818. — 
Wheie  goods  soizerl  under  an  extent  had  been  kept  by  the  oHieeis  for  ii  long 
time  locked  up  on  the  premises,  pending  a  reference  of  the  prosecutor's  ckiim, 
during  which  a  subsequent  arrear  of  rent  accrues  due  to  the  landlord  :  the  Court 
refused  to  interfere  in  his  behalf,  so  far  as  to  order  the  etlects  to  be  sold,  and  the 
rent  in  arrear  to  be  paid  to  him  out  of  the  produce. — -Semble,  bis  remedy  is  by 
action  for  use  and  occupation  against  the  tenant,  or  case  against  the  officer. 

[For  further  proceedings  see  7  Price,  6.36.] 

Martin  had  obtained  a  rule  on  behalf  of  W.  Clarke,  the  defendant's  landlord, 
calling  on  the  Attorney  (General  to  shew  can.se  why  the  stock  and  ett'ects  seized  under 
this  wi-it  of  extent,  should  not  be  sold  ;  and  why  Clarke  should  not  be  paid  out  of  the 
produce,  1801.  3s.  od.  for  rent  accrued  due  to  him  since  the  seizure  ;  (in  respect  of  the 
premises  on  which  the  goods  had  been  [20]  taken)  and  why,  if  the  produce  of  such 
sale  should  not  be  sufficient,  he  should  not  be  paid  the  deficiency  out  of  the  produce 
of  other  stock  and  eftects  of  the  defendants  which  had  been  previously  seized  and  sold 
under  the  extent. 

The  facts,  as  stated  in  Clarke's  affidavit,  were  as  follow: — The  defendants,  (who 
weie  wine-merchants,)  in  September,  181.'5,  (when  the  extent  issued,)  occupied  certain 
premises,  consisting  of  vaults,  and  a  counting  house,  belonging  to  Clarke,  on  a  lease 
for  a  term  ending  at  Christmas  following,  at  which  time  the  defendants  were  indebted 
to  Clarke  001.  for  half  a  year's  i-ent.  After  the  extent  had  issued,  the  defendants 
agreed  with  Clarke,  who  was  not  aware  of  the  extent,  for  a  further  term  in  the 
premises,  to  commence  at  the  expiration  of  the  former,  under  which  the  sum  in 
(juestion  had  become  due  for  subsequent  rent  on  the  25th  March,  1818.  The  stock 
of  the  defendants,  which  had  been  seized,  and  were  still  remaining  on  the  premises, 
(and  which  was  more  than  sufficient  to  satisfy  the  landlord,)  and  the  keys  had,  ever 
since  the  seizure,  remained  in  His  Majesty's  hands.  And  it  was  stated,  that  in  conse- 
quence of  such  possession  of  the  Crown,  the  deponent  had  been  deprived  of  his  right 
of  distres.s,  of  which  he  should  otherwise  have  availed  himself,  and  that  thci'cforc  he 
expected  to  lose  the  lent  so  due  to  him. 

[21]  The  affidavit  of  the  sherilfs  olHcer  who  made  the  seizure,  stated  that  he  was 
;uid  had  lieen  in  possession  of  the  stock,  cellar,  and  keys,  under  the  writ,  since  the 
5th  Octobei',  tiul  that  the  defendants  had  continued  to  occupy  the  counting-house  over 
the  vaults  without  interruption  or  UKjlcstation  ;  that  no  demand  was  made  for  rent  at 
the  time  when  he  took  possession,  but  that  in  November,  Clarke  had  incjuii'cd  of  him, 
who  was  to  pay  the  arrears  of  rent,  and  that  the  deponent  had  rcfci'rcd  him  to  the 
solicitors  who  prosecuted  the  extent. 

The  solicitoi's  also  made  an  affidavit,  stilting  that  the  defendants  had  pleaded  to 
the  extent,  but  in  Michaelmas  term,  181G,  withdrew  their  plea,  and  suffered  judgment 
to  be  entered  for  the  Crown,  subject  to  a  reference  to  a  barrister,  as  to  the  amount  of 
the  debt  due  to  the  prosecutor  of  ihe  extent,  but  that  he  had  not  yet  made  his  award  ; 
that  in  the  mean  time,  the  sale  of  the  stock  on  the  premises  was  to  be  susi)ended  : 
aiifl  that  all  the  property  which  had  been  seized,  would  be  insufficient  to  sat^isfy  the 
debt  sought  to  be  recovered  from  the  defendants. 

Oaunccy  and  Nolan,  who  now  shewed  cause,  contended  that,  under  the  circum- 
stances so  disclosed  by  the  several  affidavits,  the  applicant  was  not  entitled  to  the 
object  of  the  present  motion,  as  in  the  case  of  the  Crown,  an  extent  is  to  be  pieferred 
to  the  landlord's  remedy  of  distress:  [22]  Tlif  Kim/  v.  Ciillim  (I'arkcr,  112),  nor  is 
the  landlord  entitled  to  the  benelit  of  the  statute  of  the  8th  of  Anne  :  The  Kiw/  v. 
J)c  Caux  (ante,  vol.  ii.  p.  17). 

Martin,  in  support  of  his  rule,  insisted,  that  the  present  ca.se  was  quite  distinct 
from  those  cited  ;  liccause  the  Crown,  instead  of  canying  away  or  selling  the  goods 
seized,  had  used  for  a  long  period  the  landlord's  |)remises  in  kee])ing  them  there, 
thereby  pieventing  other  goods  iK'ing  brought  on  those  premises  on  which  he  might 
have  distrained,  dcpi'i\iiig  him  not  only  of  his  right  of  distress  on  the  gooils  taken, 
but  shutting  the  v.uilts  against  the  iiitroducliou  of  any  other  stock  on  which  that  right 
might  be  exorcised,  and  that  on  a  claim  not  yet  established. 

Ricil.MiDS,  Lord  Chief  Baron.  When  this  pro])erty  was  seized  uiidci'  tlic  extent, 
it  became  appropriated  and  li.xcil  in  the  Crown.      How  then  can  we  sa}'  it  should  be 
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applied  to  discharge  a  demand  subsequently  contracted  ?  Had  the  property  been  sold 
at  once,  it  is  admitted  no  question  could  have  arisen.  Then  has  the  Court  assumed  a 
new  character?  Mr.  Clarke  might  have  been  ignorant  of  the  extent  at  the  time,  but 
he  knew  of  it  before  Christmas,  and  still  he  suffers  the  defendant  to  continue  his 
occupation  as  tenant ;  and  there  can  be  no  doubt  that  an  action  might  be  maintained 
for  the  use  and  occupation  ;  and  is  he  to  be  permitted  to  say,  No,  I  will  look  to  the 
[23]  Crown,  who  never  made  any  engagement  with  him? 

As  to  the  reference,  if  the  question  had  been  tried  in  the  usual  course,  it  would 
not  most  probably  have  been  decided  sooner,  and  no  blame  is  imputable  to  any  one 
for  referring  the  matter.  There  is  nothing  in  the  case  which  can  make  the  Crown  a 
tenant  to  Mr.  Clarke,  and  he  still  has  his  remedy  against  Hill.  The  Court  therefore 
cannot  interfere  on  any  principle  of  law  or  equity. 

Grah.-im,  Baron,  absent. 

Wood,  Baron.  I  agree  in  thinking  that  this  motion  could  only  be  supported  by 
shewing  the  Crown  to  be  in  the  situation  of  tenant  to  Mr.  Clarke,  and  I  do  not  see 
how  that  can  be  made  out.  "We  have  held  that  the  statute  which  gives  landlords  a 
remedy  does  not  extend  to  the  Crown. 

It  seems  to  me  clear  that  the  Hills  still  continued  tenants  to  Mr.  Clarke  as  befoi'e, 
and  an  action  of  use  and  occupation  might  be  sustained,  or  a  distress  might  have  been 
levied  on  anj'  other  goods  belonging  to  them. 

Whether  the  officer  has  done  wrong  in  staying  so  long  on  the  premises  is  a  very 
different  question,  and  that  might  be  the  subject  of  a  special  action  on  the  case. 
Under  the  circumstances  [24]  of  this  case,  I  concur  in  thinking  that  we  cannot  make 
this  rule  absolute. 

Garro\\',  Baron,  expressed  himself  entirely  of  the  same  opinion. 

Per  Curiam,     Rule  discharged. 

The  King  v.  Mokrall.  Demurrer.  Wednesday,  3d  June  ISIS. — The  statute  of 
Limitations  may  be  pleaded  to  a  scire  facias  issued  by  the  Crown  against  the 
drawer  of  a  bill  of  exchange  in  the  hands  of  the  Crown  debtor,  and  which  has 
been  seized  by  the  sheriff  under  an  inquisition  on  the  prerogative  process. — Such 
a  plea  held  good  on  demurrer. 

On  a  writ  of  diem  clausit  extremum  against  a  creditor  of  the  defendant,  a  debtor 
to  the  Crown,  it  was  found  by  the  inquisition  that  the  defendant  was  indebted  to 
him,  &c.  as  the  drawer  of  a  bill  of  exchange  in  the  usual  manner,  whereupon  the 
present  scire  facias  issued. 

The  defendant  pleaded,  under  the  statute  of  Limitations,  (21  J.ac.  L  c.  16,  s.  3) 
that  the  supposed  delit  was  not  grounded  upon  any  specialty,  and  that  the  same  was 
not  contracted,  and  did  not  accrue  due  to  the  Crown  debtor  at  any  time  within  six 
years  next  before  the  death  of  the  Crown  debtor,  or  the  teste  of  the  writ  of  diem 
clausit  extremum.     The  Attorney  General  demurred. 

Nolan,  in  support  of  the  demurrer,  insisted  that  such  a  plea  was  not  admissible  as 
a  bar  to  [25]  the  Crown  suing  its  immediate  debtor,  not  in  aid,  which,  if  admitted 
here,  it  must  be  held  to  be  :  and  that  the  Crown's  right  is  not  barred  by  the  statute  of 
Limitations, — by  a  plea  which  in  point  of  fact  admits  the  debt. 

He  first  observed,  that  in  the  present  plea  there  was  a  departure  from  the  usual 
form  of  pleading  in  bar  of  the  Crown,  in  not  setting  forth  the  defendant's  title,  as 
was  constantly  done,  because  otherwise  the  defendant  shews  no  right  to  contest  the 
Crown's  demand,  who  is  entitled  to  rely  on  a  pi'ima  facie  case  set  up  against  a  weaker 
title,  and  which  cannot  be  merely  negatived,  but  must  be  defeated  by  proving  a  better. 
He  then  urged,  that  as  the  Crown  was  not  bound  by  any  of  the  other  statutes,  which 
affected  the  subject's  right,  as  the  statutes  of  Fi-auds,  Bankrupts,  &c.  so  it  was  not  by 
this  statute,  that  even  as  between  subject  and  subject,  the  statute  of  Limitations  had 
been  considerably  relaxed  by  the  construction  put  on  it  by  the  Courts  :  and  that 
where  debts  would  have  been  otheivvise  barred  by  its  operation,  it  had  frequently  been 
held  that  a  party  suing  in  another  right,  acquired  after  the  period  of  limitation  had 
elapsed,  was  not  bound  by  the  statute.  And  he  cited  the  case  of  Karvcr  v.  James 
(Willes's  Rep.  259),  and  Lord  Middldon  v.  Forbes,  and  the  other  cases  there  cited,  in 
notis,  as  instances  wliere  it  had  been  determined,  that  in  case  of  a  newly-acquired 
right  to  sue,  as  [26]  that  of  administrator  or  executor,  where  the  action  was  commenced 
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ill  u  reasonable  time,  no  disability  could  be  pleaded.  He  then  adverted  to  the  case  of 
Hodsden  v.  Jfarridi/c  (2  Sauud.  61),  and  the  numerous  authorities  collected  in  the  notes 
of  the  learned  annotator  on  that  ease,  in  support  of  the  same  position.  Here,  he 
submitted,  the  Crown  having  become  entitled  to  the  debt,  the  plea  of  the  statute 
(which  admitted  the  debt)  was  no  bar  to  the  Crown,  who  was  entitled  to  advantages 
denied  to  private  plaintiffs — that  the  Crown  had  sued  immediately — and  that  it  did 
not  appear  by  the  record  whether  the  Crown's  debtor  might  not  have  been  beyond 
seas,  or  in  other  circumstances,  putting  him  out  of  the  operation  of  a  restraining 
statute,  the  principle  of  which  has  never  been  encouraged  in  Courts  of  Law  to  its  full 
literal  extent. 

[On  this  part  of  the  case,  the  Court  suggested,  that  the  Crown  might  have  replied 
the  legal  disability — and  that  the  argument  founded  on  the  plea  admitting  the  debt 
would  apply  to  a  plea  of  release  :  and  Mr.  Baron  tJarrow  observed,  that  he  remembered 
il  to  have  Ijeen  remarked  hj-  Lord  Kenyon,  that  the  defence  of  the  statute  of  Limita- 
tions was  by  no  means  generally  dishonourable,  as  some  persons  supposed  ;  and  that 
if  this  plea  were  demurrable,  no  man  could  safely  burn  a  receipt  at  any  time.] 

It  was  then  submitted  that,  unless  the  plea  were  a  good  bar,  the  Crown  could  not 
be  called  [27]  on  to  reply,  and  that  the  Crown  has  a  right  to  be  enabled  to  take  issue 
on  every  point  of  the  pleading — Stamford,  63 — and  that  in  the  case  of  the  Crown, 
many  pleas  which  were  available  as  between  subject  and  subject,  had  been  frequently 
held  to  be  no  bar ;  thus  the  common  plea  of  set-oft"  was  not  permitted  where  the  suit 
was  by  Crown  pi'ocess. 

[Wood,  Laron,  observed,  that  he  by  no  means  admitted  that,  and  that  when  such 
a  question  should  be  brought  fairly  before  the  Court,  it  would  be  found  to  require 
deliberate  consideration  (t).] 

He  ultimately  submitted  that  the  object  of  the  statute  (which  he  observed  was 
often  productive  of  great  wrong)  was  confined  to  the  parties  themselves  suing  proprio 
jure,  and  that  the  act  was  not  meant  to  aft'eet  the  rights  of  other  persons  which  might 
subsequently  arise  :  and  that  the  Crown  was  not  bound  by  the  laches  of  its  debtor. 

Gaselee,  about  to  argue  in  support  of  the  plea,  was  stopped  by 

Ricil.VKDS,  Lord  Chief  Baron. — The  cases  which  have  Ijeen  cited  of  executors, 
administrators,  and  femes  covert,  are  within  the  statute,  and  have  been  allowed  to  bo 
so  by  equitable  construction  ;  but  the  present  ease  is  certainly  not  within  any  con- 
struction which  can  i>e  put  on  it  [28]  (read  the  section).  It  has  been  put,  that  this 
plea  admits  the  debt,  but  I  do  not  think  that  that  is  a  neces.sary  consequence  of  it; 
and  in  answer  to  what  has  been  saiil  of  the  injustice  done  by  operation  of  this  statute, 
I  .say  that  infinite  injustice  has  been  prevented  by  it,  and  so  it  appears  my  Lord  Kenyon 
thought. 

[His  Lordship  adverted  to  the  pleadings.]  I  admit,  that  as  between  the  Crown 
and  its  immediate  debtor,  this  statute  has  no  application.  But  in  a  ease  like  this, 
where  the  question  is  what  debt  was  due  from  the  defendant  to  the  Crown's  debtor, 
the  rule  is  very  diireront ;  for  the  Crown  is  only  entitleil  to  its  debtor's  right,  and 
cannot  create  or  revive  any  right  in  the  person  of  its  delitor,  if  none  ever  existed,  or 
it  has  become  extinct.  In  this  case,  nothing  could  have  been  recovered  Ijy  the  debtor 
of  the  Crown  against  this  defendant  if  the  statute  had  been  pleaded  ;  I  therefore 
consider  that  it  is  also  a  good  bar  to  the  suit  of  the  Crown,  who  stands  precisely  in 
the  same  situation  as  its  debtoi-,  and  that  this  is  an  honest  pica,  which  thcrefoie  the 
law  allows.  If  the  Crown  could  thus  jjut  its  debtor  in  a  better  situation  than  he  wa.s 
in  lpef(pre,  by  such  a  ])roceeding  as  this,  the  consequences  would  be  monstrous  before 
the  passing  of  the  late  statute,  and  the  mischief  would  have  been  incalcul.iblf. 
I  am  therefore  of  (qjinion  that  this  is  a  good  plea. 

[29]  (4i{.\ii.\:m,  Baron  absent. 

Wood,  Baron.  I  entirely  concur  in  tlu;  opinion  which  has  just  been  delivered.  It 
has  been  urged  that  the  statute  of  Ijiniitations  does  not  bind  the  Crown  ;  and  that 
])roposition  properlv  understood  is  true,  that  is,  the  Crown  is  certainly  not  bound  liy 
the  statute,  so  as  that  it  might  be  pleaded  in  bar  by  its  immediate  debtor.  But  in 
this  case,  the  claim  of  the  Crown  is  only  a  dei'ivative  right,  and  it  must  therefore 
stand  in  the  same  situation  as  its  principal.     Tlii.-i  plea  would  have  been  a  bar  to  the 

(c)  Vide  Bex  v.  Sherwood,  ante,  vol.  iii.  p.  275. 
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creditor's  cbiini,  and  so  it  would  to  an  action  by  his  executor  or  administr-ator ;  and 
the  Crown  can  have  no  better  right  than  the  original  creditor,  or  his  representative. 

It  has  been  said  that  this  plea  admits  the  debt.  Be  it  so ;  still  it  is  only  an 
admission  of  the  existence  of  the  original  debt,  and  to  that  the  plea  is  as  much  a  bar 
as  if  a  release  had  been  pleaded  and  given  in  evidence,  yet  that  also  would  have 
admitted  the  original  debt,  but  it  would  have  barred  the  claim. 

Then  it  was  contended  the  Crown  was  not  obliged  to  reply  ;  but  certainly  if  a 
release  pleaded  could  be  shewn  to  be  fraudulent,  it  must  have  been  replied  to,  or  the 
fraud  could  not  be  proved,  there  is  no  other  mode  of  avoiding  a  bar,  whether  it  be  a 
release  or  a  positive  statute. 

[30]  The  cases  which  have  been  cited  establish,  that  executors  have  a  right  to  sue, 
although  the  statute  may  have  run.  That  is  so  where  an  action  has  been  biought  by 
the  testator  within  the  six  years  ;  but  otherwise  executors  have  no  ]ight  to  sue,  for 
the  statute  is  a  complete  bar.  Even  in  the  former  case  they  have  been  allowed  to  sue 
on  the  principle  of  an  action  being  brought  within  time,  before  their  right  has  accrued 
— and  are  permitted  by  an  etjuitable  rule  of  construction  of  the  act,  adopted  by  the 
Courts,  that  when  a  suit,  which  has  been  commenced  in  time,  shall  happen  to  abate 
by  the  death  of  the  party,  his  representative  shall  have  a  reasonable  time  to  revive 
the  proceedings. 

An  objection  was  made  to  the  form  of  this  plea  ;  but  I  think  it  right  in  point  of 
form.  That  objection  appears  to  have  been  founded  on  a  notion  confounding  the 
seizure  of  this  debt  with  the  case  of  goods  seized  under  an  extent,  where  the  party 
w'ho  comes  in  to  claim  must  make  title  in  himself  to  give  him  a  right  to  contest  the 
Crown's  proceedings. 

Garkow,  Baron.  I  am  of  the  same  opinion.  Disposed,  to  the  fullest  extent,  to 
protect  the  rights  of  the  Crown,  charged  as  it  is  with  important  trusts  for  the  benefit 
of  the  community,  of  which  it  is  the  representative,  I  think  that  duty  best  performed 
by  not  carrying  its  claims  beyond  the  line  prescribed  by  justice  :  and  I  consider  that 
the  privilege  now  attempted  to  be  established,  would  be  both  inconvenient  and  unjust. 
This  debt  was  [31]  completely  gone :  then  by  a  process,  said,  by  a  fiction,  to  be  for 
the  benefit  of  the  Crown,  it  is  attempted  to  revive  the  debt,  and  place  the  creditor  in 
a  better  situation  than  the  law  permits.  That  is  too  gross  an  absurdity  ;  and  if  we 
suppo.se  the  common  case  of  one  of  the  partners  of  a  banking-house  being  a  receiver- 
general,  what  extensive  mischief  might  it  not  produce,  when  it  is  well  known  that 
the  necessary  acknowledgments  are  seldom  interchanged  on  the  settlement  of  banking 
accounts.  It  is  I'ight  that  the  subject  should  take  advantage  of  the  principle  of  a 
statute,  which,  if  it  may  in  one  or  two  cases  through  the  laches  of  the  party,  have 
barred  a  just  demand,  yet  has  the  constant  effect  of  shutting  out  unjust  claims 
founded  on  experiments  made  to  take  advantage  of  carelessness  or  misfortune  on  the 
chance  of  vouchers  being  lost  or  mislaid.  Great  care  has  been  taken  also  by  the 
Court,  to  prevent  its  working  injury,  and  slight  acknowledgments  are  sufficient  to 
take  proper  cases  out  of  its  operation.  I  think,  therefore,  that  this  is  a  good  plea  in 
answer  to  the  present  claim  of  the  Crown. 

Per  Curiam.     Judgment  for  the  defendant. 

[32]  BiRDWooD  ('.  M.  Haet  and  Another.  Friday,  5th  June  1818. — Where  a 
defendant  has  beeti  arrested  on  an  attachment  for  contempt  in  not  appearing  to 
a  subpiena  ad  resp.  ;  the  Court  will  not  grant  a  motion  for  a  messenger  to  bring 
up  the  body,  if  he  have  given  a  bail  bond  to  the  sheritt',  although  the  penalty  be 
very  inadequate  to  the  occasion. — If  there  be  an  injunction  restraining  fuither 
proceedings  in  the  action,  the  plaintiff'  should  apply  to  the  Court,  under  the 
particular  circumstances,  to  be  permitted  to  sue  on  the  bail  bond,  notwithstanding 
the  injunction,  where  the  defendant  has  not  complied  with  the  condition  by 
appearing. 

[For  former  proceedings  see  .3  Price,  176 ;  5  Price,  593.     For  later  proceedings 

see  infra,  p.  202.] 

Wild  moved  for  a  messenger  to  bring  up  the  body  of  one  of  the  defendants, 
arrested  on  an  attachment  which  had  been  returned  cepi  corpus. 

The  affidavit  of   the  plaintiff's  clerk  in  court  stated   that  this  action  had  beeu 
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brought  to  recover  the  sum  of  iOOOl.  and  upwards;  that  the  other  defendant  had 
caused  an  a[)pcaranco  to  be  entered  to  llic  writ  of  sulipo-na  ad  respondendum  ;  but 
the  defendant,  M.  ILut,  had  not  appeared  ;  that  therefore  an  attachment  was  issued 
on  the  31st  October,  1816,' returnable  fith  November,  under  .which  the  defendant 
was  arrested,  and  the  sheriff  had  retained  cepi  corpus ;  that  the  defendant  had 
afterwai-ds  attempted,  by  motion,  to  set  aside  the  service  of  process  for  irregularity, 
but  had  failed  ((() :  that  many  othei-  actions  had,  at  the  same  time,  been  commeneed 
against  the  defendant,  and  other  persons,  involving  the  same  question,  some  of  which 
had  been  tried,  and  verdicts  had  been  found  for  the  plaintift's  ;  and  that  the  attorney 
concerned  for  the  defendants  in  this  cause,  was  also  concerned  for  the  defendants  in 
some  of  the  causes  which  had  been  tried  ;  that  this  cause,  and  some  of  the  others, 
had  been  stayed  by  injunction  out  of  the  Court  of  Chancery  till  three  days  previous 
to  the  last  assizes  for  [33]  the  county  of  Devon,  when  such  of  them  as  were  ready 
for  trial  were  proceeded  in,  and  the  plaintiff's  obtained  verdicts  ;  that  the  plaintifJ", 
being  desirous  that  the  cause  should  be  tried  at  the  next  assizes,  had,  a  few  days 
since,  applied  to  the  attorney  for  the  defendant  M.  Hart,  requesting  him  to  enter  an 
appearance  for  him,  which  he  had  lefused  to  do  ;  and  that  without  the  aid  of  the 
Court,  the  plaintitt'  would  be  prevented  from  proceeding  in  the  cause. 

The  motion  was  made  on  the  authority  of  the  case  of  Culhbert  v.  Adean  (Bunb.  82  *) ; 
but  it  appeared  that  the  defendant  had  given  a  bail  bond  to  the  sherifl'  on  being 
arrested. 

The  Court,  therefore,  held  that  the  plaintiff's  only  remedy  was  on  the  bail  bond, 
however  inadecjuate  to  the  purpose  that  might  be,  (being  only  in  the  penalty  of  401.) 
as  it  had  satisfied  the  contempt :  and  they  observed,  that  the  plaintiff  might  have 
pi'oceeded  by  Venii'e. 

Motion  lefused. 

[It  having  been  suggested  that  the  plaintiff  could  not  proceed  on  the  bail  bond, 
there  l)eing  an  injunction  in  force  at  the  time:  the  Lord  Chief  Baron  observed  that 
the  plaintiH''s  course,  undei-  [34]  such  circumstances,  was  to  have  applied  to  the 
Chancellor  to  be  permitted  to  sue  on  it,  notwithstanding  the  injunction.] 

Bland  v.  Buckley.  Saturday,  6th  June  1818. — A  party  in  custody  for  a  contempt 
in  disobedience  of  the  process  of  the  Court,  will  not  be  discharged  without  under- 
taking not  to  biing  an  action,  when,  by  his  own  device,  the  process  had  been 
served,  in  point  of  fact,  on  another  person  of  the  same  name. — It  is  not  the 
practice  of  this  Couit  to  serve  a  subpicna  ad  respondendum,  by  leaving  the  body 
of  the  writ  with  the  defendant,  where  there  is  liut  one,  as  is  the  practice  in  the 
Court  of  Chancery.     It  is  siitKcicnt  if  a  co])y  be  left,  and  the  oi'iginal  produced. 

Clarke  shewed  cause  against  a  rule  wliicli  had  been  obtained  by  Treslove  for 
setting  aside  the  writ  of  attachment  issued  in  this  causes,  should  not  l)e  set  aside,  and 
why  Thomas  Huckiey,  the  elder,  in  custody  by  vii'tue  thereof,  should  not  lie  discharged. 

The  ajiplicant's  family  (as  it  ajipearcd  from  the  allichuits)  had  directed  the  otlicer 
who  called  to  serve  him  with  process,  to  the  house  of  his  grandson  (of  the  same  name), 
in  the  neighbourhood,  and  the  subpcena  (ad  resp.)  was  accordingly  served  there,  by 
leaving  a  copy  with  the  wife,  and  shewing  her  the  original  writ.  The  defendant  not 
appearing,  he  was  arrested  on  an  attachment  for  the  contempt. 

The  defendant  had  not  denied  knowledge  of  the  service,  or  the  other  facts,  and 
on  that  point  the  Court  were  of  opinion  that  the  rule  to  shew  cause  ought  not  to  have 
lieen  granted  in  the  first  instance  :  and,  treating  tlu^  whoh;  as  an  evasion,  they  refused 
to  make  an  ordci-  for  the  lilieration  [35]  nf  the  defendant,  unless  he  would  undertake 
not  to  bring  any  action  for  the  ;irrest  .inrl  false  imprisoinuent  ;  and,  counsel  not  having 
lieen  instructed  to  give  such  undertaking,  tiiey 

Discharged  the  rule,  with  (u)sts. 

Another  olijection,  in  point  of  ])ractice,  was  taken  to  the  mode  of  service,  on  the 
autlioiity  of  a  dctermiM.ition  of   i,or<l    llardwickc  (.liimi.,  ;{  Atk.  5(i7),  who  held,  liial 


(a)  Vide  ante,  vol.  iii.  p.  176. 

*  The  deputy  clerk  of  the  pleas  beiTig  referred  to,  reported  that  there  diil  n(jt 
appear  to  ha\  e  been  any  instance  of  such  a  motion,  since  the  case  in  llunlnny. 
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service  by  leaving  the  laLel,  and  shewing  the  body,  was  not  regular  service,  where 
there  is  only  one  defendant ;  foi'  in  that  case  the  body  itself  should  be  left. 

Pel'  Curiam  [ha^•ing  referred  to  the  Register].  The  officer  repoi-ts,  that  by  the 
practice  of  this  Court,  it  is  quite  regular  to  serve  this  process  as  it  has  been  served  in 
the  present  instance,  and  they  are  aware  of  the  diflerent  practice  which  obtains  in  the 
Court  of  Chancery. 

[36]  Gainsford  ?).  Blachford.  Tuesday,  9th  June  1S18.— An  answerto  inquiries 
respecting  a  third  person's  character  and  responsibility,  that  the  party  inquired 
of  would  give  him  credit  for  any  thing  he  wanted,  does  not  warrant  or  support 
so  general  an  innuendo  as  that  he  (the  person  referred  to)  believed  such  third 
person  was  a  man  in  good  circumstances,  and  tit  to  be  trusted  with  goods  on 
credit. — Nor  will  proof  of  such  a  representation  of  the  character  and  circumstances 
of  another,  without  fraud,  support  an  action  for  damages,  although  it  was  also 
proved  that  the  person  so  spoken  of  had  been  then  recently  discharged  under  the 
insolvent  act,  and  that  the  defendant  knew  it. — Where  the  -Tudge  is  stopped  by 
a  jury  in  summing  up  in  favor  of  one  of  the  parties,  declaring  themselves  satisfied, 
and  finding  immediately  for  the  other,  it  is  good  ground  for  a  new  trial. 

[See  further,  7  Price,  544.] 

Jervis  had  obtained  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial  in 
this  action  for  damages,  for  the  value  of  goods  fuinished  to  a  third  person,  on  the 
credit  of  a  reference  to  the  defendant  as  to  his  character  and  responsibility,  wherein 
the  jury  had  given  a  verdict  for  the  plaintiff,  on  the  trial  before  the  Lord  Chief  Baron, 
at  the  last  sittings  for  Middlesex. 

The  objections  taken  to  the  verdict,  on  the  motion,  were,  that  the  declaration  was 
not  supported  by  the  evidence,  and  that  it  was  contrary  to  the  direction  of  the 
learned  Judge. 

The  declaration  stated,  "  that  one  Hofer,  having  applied  to  Brown,  the  plaintiff's 
agent  in  London,  for  certain  goods  of  his  principal,  to  be  delivered  to  him  on  credit, 
had  referred  him.  Brown,  to  defendant,  respecting  bis  character  and  circumstances, 
who,  in  answer  to  certain  questions  put  to  him,  well  knowing  the  premises,  and  that 
Hofer  was  in  bad  and  insolvent  circum.stances,  falsely,  &c.  informed  said  Brown,  that 
he  (Hofer)  had  been  in  partnership  with  a  Mr.  Meyer,  as  provision  merchants;  that 
they  (the  said  Lewis  Hofer  and  the  said  Mr.  Meyer)  had  disagreed  and  separated  ; 
and  that  at  that  time  the  said  Lewis  Hofer  was  indebted  to  him  the  .said  defendant 
to  the  amount  of  between  7001.  and  8001.  [37]  which,  though  the  separation  had 
caused  a  little  delay  in  the  settlement,  had  been  most  honorably  discharged  ;  that  the 
said  Lewis  Hofer  then  owed  him,  said  defendant,  .501.  and  upwards,  and  that  he,  the 
said  defendant,  was  ready  to  give  him,  the  said  I^ewis  Hofer,  credit  for  any  thing  he, 
the  said  Lewis  Hofer,  wanted,  thereby  then  and  theie  meaning,  that  the  said  defen- 
dant believed  said  Lewis  Hofer  to  be  a  man  in  good  circumstances,  and  fit  to  be  trusted 
with  goods  on  credit ;  b\r  means  and  in  consequence  of  which  information  .so  given  by 
.said  defendant  to  .said  John  Aquila  Brown,  as  such  agent  as  aforesaid,  the  said  Aquila 
Brown,  not  knowing  to  the  contrary,  but  believing  therefrom  that  the  said  Lewis 
Hofer  was  a  man  in  good  circumstances,  and  fit  to  be  trusted  as  aforesaid,  afterwards, 
to  wit,  on  the  day,  &e.  and  on  divei's  other  days  and  times  between  that  day  and  the 
19th  day  of  November  then  next  following,  at,  &e.  as  such  agent  as  afoiesaid,  was 
induced  to  give  credit  to  the  said  Lewis  Hofer,  and  did  then  and  there,  as  such  agent 
of  said  plaintiffs,  and  on  their  behalf  as  aforesaid,  sell  and  deliver  to  him,  the  said 
Lewis  Hofer,  divers  goods  on  credit,  to  a  lai-ge  amount,  to  wit,  to  the  amount  of  .5001. 
to  wit,  at  Westminster  aforesaid,  in  the  county'  afoi'esaid,  whereas  in  truth  and  in  fact 
the  .said  Lewis  Hofer,  at  the  time  of  the  said  defendant  so  giving  the  said  information 
to  the  said  John  Aquila  Brown  as  aforesaid,  was  in  bad  and  insolvent  circumstances, 
and  not  fit  to  be  trusted  with  goods  on  credit.  And  whereas  the  .said  defendant  was  not 
ready  to  give  the  said  Lewis  Hofer  credit  for  anything  he  wanted.  [38]  And  whereas, 
in  ti'uth  and  in  fact,  the  said  defendant  then  and  there  well  knew  that  the  said  Lewis 
Hofer  was  in  bad  and  insolvent  circumstances,  and  not  fit  to  be  trusted  with  goods  on 
credit." 

There  was  a  second  coimt,  charging  that' the  defendant,  intending  to  deceive,  &c. 
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falsely,  fnuKiulciitly,  and  deceitfully,  then  .uul  there  asserted  and  represented  to  said 
John  A(jLiila  Erowii,  then  and  there  heing  the  agent  of  said  plaintiffs,  on  that  behalf, 
in  snlistanco,  that  he,  the  said  John  Aquila  Brown,  as  the  agent  of  said  plaintiffs,  might 
safely  trust  and  give  credit  to  said  Lewis  Hofcr  in  that  behalf,  and  that  he  the  said 
John  Aquila  Brown,  as  such  agent  as  last  aforesaid,  might  safely  sell  and  deliver  to 
said  Lewis  Hofer,  goods,  wares,  and  merchandize,  upon  trust  and  credit,  by  means  of 
which  said  last  mentioned  false,  fraudulent,  and  deceitful  assei'tion,  &c. 

The  defendant  pleaded  the  general  issue. 

The  Lord  Chief  Baron  reported,  in  substance,  that  the  first  averment  in  the  declara- 
tion only  had  been  proved,  and  that  the  representations  alleged  to  have  been  made  by 
the  defendant  as  to  the  responsibility  of  Hofer,  had  not  been  falsified — that  being 
therefore  of  opinion,  that  the  plaintiff  had  not  made  out  such  a  ease  as  entitled  him  to 
the  verdict  of  the  jury,  he  was  directing  them  accordingly,  when  the  jury  interrupted 
him,  by  saying  that  they  were  satisfied,  and  his  Lordship  [39]  having  ceased  to  proceed 
with  summing  up  the  evidence,  they  immediately  returned  a  verdict  for  the  plaintiff. 
It  had  also  lieen  proved  that  Hofer  had  recently  l)efore  the  time  of  the  representation 
mentioned  in  the  declaration,  been  discharged  under  the  insolvent  act,  and  that  the 
defendant  not  only  knew  it,  but  was  actually  one  of  his  creditors  at  the  time,  and  had, 
as  such,  received  the  necessary  notice  of  the  insolvent's  intention  to  apply  for  his 
discharge. 

Chitty,  shewing  cause,  submitted,  that  as  the  action,  which  was  in  the  nature  of 
deceit,  had  been  bottomed  on  the  suppressio  veri,  and  not  on  the  allegatio  falsi,  the 
plaintirt"s  case  had  been  proved,  and  he  was  therefore  entitled  to  the  verdict  which  he 
had  obtained,  on  the  authority  of  the  following  determinations,  Fasley  v.  Freenum 
(3  T.  R.  .51),  (where  mere  falsehood,  whercl)y  the  ])laintift'  was  deceived  into  a  loss, 
without  benefit  to  the  defendant,  or  collusion  with  the  person  benefited,  was  held 
sufficient  to  maintain  the  action),  Ei/rc  v.  Dtuixfmd  (1  East,  318),  and  Hutchumm  x.  Bell 
(1  Taunt.  5.5s).  Therefore,  as  it  had  been  proved  that  the  defendant  had  knowledge 
of  a  fact  which,  if  he  had  communicated,  would  have  prevented  tiic  credit  which  he 
had  caused,  by  what  he  did  communicate,  to  be  given,  he  had,  b^'  having  undertaken 
to  answer  the  enquiries  fully,  as  he  had  answered  them  in  part,  rendered  himself  liable 
to  the  plaintiff  for  damages  in  this  sort  of  action. 

.Tervis  was  stopped  by  the  Court. 

[40]  KiCH.VUUS,  Chief  Baron,  was  absent ;  sitting  in  Equity  in  the  Exchequer 
Chamber. 

Gkaham,  Baron,  was  absent. 

Wf)Oi(,  Baron.  This  is  too  extensive  an  inuendo  clearly,  and  by  no  means 
warranted  by  the  speeches  attributed  to  the  defendant,  nor  is  there  any  thing  in  the 
evidence  to  prove  that  the  defendant  intended  a  fraud  on  the  plaintiff,  liy  the  repre- 
sentation of  the  character  of  tiie  defendant ;  and  unless  the  declaration  be  pro\'ed,  this 
action  cainiot  be  maintained. 

Gaukow,  Bai'on.  This  is  certainly  a  most  unsatisfactory  verdict.  Every  one  must 
know  that  there  may  be,  and  fiequently  are,  cases  in  which  a  man  who  has  been  dis- 
charged under  an  insolvent  act,  where  it  is  the  consequence  of  inevitable  misfortinie, 
may  still  be  thought  ti'ustworthy  by  many  who  know  him,  from  a  confidence  in  his 
honesty,  and  liis  skill  .and  industiy  in  trade.  Then  the  inuendo  is  by  no  means  borne 
out,  or  the  substance  of  the  dcclaiation  proved.  15ut  I  do  not  think  it  necessary  to 
go  into  those  <|\iestions,  where  I  find  the  judge  interiuptcd  by  the  juiy  in  summing  uji, 
and  about  to  fliiect  them  as  to  tlic  re])resentations  ])rovcd  not  l)cing  sufficient  in  law 
to  m.-untain  tlu^  action,  and  they  having  thus  misled  the  judge,  give  a  conti'ary  verdict. 
I  catniot  but  think,  that  that  alone  is  a  sufficient  ground  foi-  granting  a  new  trial. 
Knle  absolute. 

[41]     In  tiik  Ivviinoi.nKK  Cii.vmi'.kk.     (In   Immmi;.) 

Duixir.K  ON  riiic  luoiisE  oi'  Fit.VNic  V.  KliANiv.  Tuesday,  !)lh  .lunc  1S18. — Construc- 
tion of  dcvi.se. — Devise  to  B.  F.  (having  no  ciiildrcn  at  the  time  of  the  tostator's 
death)  for  life,  remainder  to  the  "second,  third,  fourth,  and  all  and  every  other 
the  sons  of  B.  V.  (cxcc])t  the  first  or  eldest  son),"  successively  in  tail  male — witii 
remainder  over  to  F.  8.  is  ((nitingenl  only  till  I'.F.  have  two  sons  born  Imlli  living 


736  DEIVER   9'.  FRANK  6  PRICE,  42. 

— not  till  his  death.  As  .soon  as  B.  F.  had  two  sons  in  esse  at  the  same  time,  it 
then  became  vested  ;  not  to  be  divested  bj"  any  subsequent  changes  in  the  family  of 
B.  F. — Theiefore  where  B.  F.  had  several  sons,  some  of  whom  were  in  esse  together, 
and  they  all  afterwards  died  without  issue,  except  the  youngest,  who  alone  was 
living  at  the  father's  death,  such  son  was  held  not  to  be  the  first  or  eldest  son  within 
the  meaning  of  the  exception  introduced  into  the  devise ;  for  he  took  a  vested 
interest  in  remainder,  when  he  became  the  second  son  of  his  father  (living  an  elder 
son),  which  interest  would  vest  in  possession  on  his  father's  death,  notwithstanding 
heshould  then  have  become  his  father's  only  son  living,  by  the  death  of  his  brothers, 
for  their  death  did  not  divest  his  vested  interest. — The  exception  introduced  into 
the  will  does  not  aflford  such  a  plain  indication  of  the  testator's  intention  that  the 
devise  should  pass  from  a  younger  son  of  B  F.  in  the  event  of  his  becoming  the 
eldest  or  only  son,  as  to  give  it  that  eSect  in  legal  construction. 

[S.  C.  8  Taunt.  468:  2  Moore,  C.  P.  519,  affirming  .3  M.  &  S.  25.  Not  applied, 
Windham  v.Giaham,  1826,  1  Kuss.  347.  Distinguished,  0/7H07i(/e  v.  IVandesfwd,  1839, 
1  Ir.  Eq.  K.  252.  Observations  approved,  Bird  v.  Luckie,  1850,  8  Hare,  307.  Con- 
sidered and  explained,  Eadford  v.  JFiUis,  1871,  L.  K.  12  Eq.  110,  reversed  L.  K. 
7  Ch.  7.  Referred  to,  Wharton  v.  Barker,  1858,  4  K.  &  J.  503;  Berminqham  v. 
Tuite,  1872,  Ir.  R.  7  Eq.  223,  affirmed  1875,  L.  R.  7  H.  L.  634.] 

On  the  trial  of  an  ejectment  brought  by  the  plaintifl",  in  error,  against  the  defendant, 
before  Mr.  Baron  Wood,  at  the  Summer  Assizes,  at  York,  1812,  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  a  case  which  was 
afterwards  turned  into  a  special  verdict,  finding  the  following  facts  : — 

"  That  Margaret  Frank,  widow,  being  seised  in  fee  of  the  premises,  &c^  by  her  last 
will  and  testament,  in  writing  (12th  day  of  November,  1765),  appointed,  limited,  gave, 
and  devised,  all  that,  &c.  (part  of  the  premises),  unto  and  to  the  use  and  behoof  of  her 
sister.  Dame  Catherine  Standish,  for  and  during  the  term  of  her  natural  life,  upon  the 
condition  therein  mentioned,  with  [42]  remainder  unto  and  to  the  use  of  her  (testatrix's) 
niece  Catheiine,  the  wife  of  Bacon  Frank,  for  and  during  the  term  of  her  natural  life. 
She  also  appointed,  limited,  gave,  and  devised,  certain  lands  and  premises  to  trustees, 
for  and  during  the  term  of  ninety-nine  years,  to  be  computed  from  the  time  of  her 
decease,  if  her  said  niece  should  so  long  live,  upon  trust,  to  pay  and  dispose  of  the 
clear  rents  and  profits  of  the  said  lands,  &c.  to  such  person  or  persons  as  her  said 
niece  should  direct  and  appoint,  by  way  of  pocket-money  for  her  during  her  said  hus- 
band's life,  and  in  augmentation  of  her  jointure  after  his  decease,  in  case  she  should 
survive  him. 

"  And  as  for  and  concerning  all  the  said  premises  above  mentioned,  from  and 
immediately  after  the  determination  of  the  several  estates  and  interests  therein  before 
limited  and  devised,  in  and  concerning  the  .same,  and  also  as  for  and  concerning  all  and 
singular  her  manors,  &c.  &c.  real  estate  whatsoever,  as  well  freehold  as  copyhold,  from 
and  immediately  after  her  (testatrix's)  decease  (except  as  therein  is  excepted)  she 
devised  as  follows  : — I  do  hereby  appoint,  limit,  give,  and  devise,  the  same,  and  every 
part  thereof,  charged  unto,  and  to  the  use  and  behoof  of  Bacon  Fi'ank,  for  and  during 
the  term  of  his  natuial  life,  without  impeachment  of  waste,  and  from  and  immediately 
after  the  determination  of  that  estate,  to  and  to  the  use  of  the  said  trustees,  and  their 
heirs,  during  the  natural  life^of  the  said  Bacon  Frank,  in  trust,  to  preserve  and  support 
the  con-[43]-tingent  estates  hereinafter  limited,  from  being  destroyed  or  defeated,  and 
for  that  purpose  to  bring  actions  and  make  entries  as  occasion  may  require,  but 
nevertheless  to  permit  and  suffer  the  said  Bacon  Frank,  and  his  assigns,  during  his 
natural  life,  to  take  the  rents  and  profits  thereof  to  and  for  Im  and  their  own  use  and 
benefit :  '  And  from  and  immediately  after  the  decease  of  the  said  Bacon  Frank,  then  to  ami 
to  the  vse  of  the  second,  third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the  hody  of 
the  said  Bacon  Frank,  begotten  or  to  begotten  on  the  body  of  my  said  niece  Catherine,  his  now 
wife  (except  the  first  or  eldest  son)  severally,  successively,  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority  of  age  and  pimity  of  birth,  and  of 
the  several  and  resjiective  heirs  male  of  the  body  and  bodies  of  every  such  son  and  sons  (except 
of  the  said  first  or  eldest  son)  lawfully  issuing,  the  elder  of  such  sons,  and  the  tteirs  male 
of  his  body,  being  always  preferred,  and  to  take  before  the  youngest  of  such  son  and  sons,  and 
the  heirs  male  of  his  and  their  body  and  bodies  issuing  :  And  for  default  of  such  issue,  then 
I  do  appoint,  limit,  give,  and  devise,  all  and  every  my  said  manors,  itc.  and  leal  estate 
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whatsoevei-,  as  well  freehold  as  copyhold  {e.Tcept  as  before  excepted)  vnto  and  io  the  use 
and  behoof  (f  my  godson  Frank  Sotheron  (the  present  lessor  of  the  plaiiitift'),  youngest 
Hon  of  JVilliam  Sotheron,  by  mj'  niece  Sarah,  his  now  wife,  for  and  during  the  term 
[44]  of  his  natural  life,  without  impeachment  of  waste,  and  from  and  immediately 
after  the  determination  of  that  estate  to  and  to  the  use  of  the  said  trustees,  during 
the  life  of  the  said  Frank  Sotheron,  in  trust,  to  preserve,  &c.  and  from  and  immedi- 
ately after  the  decease  of  the  said  Frank  Sotheron,  then  to  and  to  the  use  of  the  first, 
second,  third,  fouith,  and  all  anfl  every  other  the  son  and  sons  of  the  body  of  the 
said  Frank  Sotheron,  lawfully  begotten,  severally,  successively,  and  in  remainder,  one 
after  another,  as  they  and  e\'ery  of  them  shall  be  in  seniority  of  age  and  priority  of 
birth,  and  of  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  every 
such  son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  sons  and  the  heirs 
male  of  his  body  being  always  preferred,  and  to  take  before  the  younger  of  such  son 
and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing' — with  divers 
remainders  over,  the  ultimate  remainder  being  to  the  use  and  behoof  of  her  nephew 
and  three  nieces,  Sii-  Frank  Standish,  Bart.  Sarah,  the  wife  of  the  said  William 
Sotheron,  Elizabeth,  the  wife  of  Robert  Ramsden,  and  Catherine,  the  wife  of  the  said 
Bacon  Frank,  and  to  their  respective  heirs  and  assigns  for  ever,  to  take  both  freehold 
and  inheritance  as  tenants  in  common,  and  not  as  joint  tenants. 

"That  there  is  a  proviso  in  the  will,  that  the  tenant  in  possession  for  the  time 
being  of  the  estates  devised,  shall  assume  and  use  the  surname  [45]  of  Frank  only, 
which  has  been  accordingly  done  by  the  said  Fiank  Sotheron  in  the  said  will  named, 
who  is  now  Frank  Frank,  the  lessor  of  the  Plaintiff. 

"That  the  testatrix  died  on  the  1st  of  June,  1766,  without,  &c.  and  that  the  said 
testatrix's  sister.  Dame  Catherine  Standish,  died  many  years  ago. 

"That  Bacon  Frank,  the  tenant  foi'  life  in  the  said  will  named,  had  issue  by  his 
said  wife  four  sons,  that  is  to  .say,  Richard,  born  in  17 68,  who  died  in  1769  ;  Bacon, 
boi'n  in  August,  1770,  and  who  died  without  issue  in  1789  ;  Edward  Richard,  born  in 
1777,  and  who  died  in  the  same  year  ;  and  Edward  Frank  (the  present  defendant), 
who  wa.s  l)0i-n  on  the  6th  day  of  ^iarch,  1780,  and  who  is  now  living. 

"That  the  said  Bacon  Frank,  the  tenant  for  life,  died  in  ISTJ,  leaving  the  said 
Edward  Fi'ank  (the  defendant)  his  then  onli/  MnJiim  sarririn;/. 

"That  the  said  Catherine,  the  wife  of  the  said  liacon  Fi'ank,  died  in  his  life-time. 

"That  at  the  time  of  making  the  said  will  of  the  said  Margaret  Frank,  the  .said 
Bacon  Frank,  the  first  taker  of  the  .said  devised  estates,  was  in  possession,  as  tenant 
in  tail,  of  large  freehold  estates  in  the  county  of  York,  of  considerable  animal  value, 
and  tenant  in  fee  of  other  estates  ;  [46]  and  that  at  that  time  William  Sotheron,  the 
father  of  the  said  Ics.soi'  of  the  plaintirt',  was  in  possession,  as  tenant  in  fee  of  part,  and 
as  tenant  for  life,  with  remainder  to  his  eldest  son  in  tail,  of  other  part  of  estates  of 
considerable  annual  value." 

When  this  case  had  been  ai'gued  at  the  bar,  in  Serjeant's  Inn,  liy  Kicliardson  for 
the  |i!aintitl',  and  liolioyd  foi'  the  defendant,  the  Court  of  King's  Bench  ordered  it  to 
stand  over  for  a  second  argument,  and  in  Michaelmas  Term,  IfSl;),  it  was  ic-argued  by 
I'ark  for  the  plaintilt',  and  T(i])ping  for  the  defendant.  The  Court  then  took  time  to 
deliberate,  and,  in  Trinity  Term  following,  they  gave  judgment  for  the  defendant 
(vide  .'5  Maul.  &  Sel.  p.  29).  Not  being  inianimous,  they  delivered  their  opinions 
seriatim  at  considerable  length.  Dampiei',  Bayley  and  Lc  Blaiic,  Justices,  holding 
that  the  defendant  below  was  entitled  to  judgment,  and  l"]llcnl)orough.  Lord  Chief 
Justice,  that  judgment  ought  to  be  given  for  the  Les.sor  of  the  I'laintili'. 

The  Lessor  of  the  I'laintili' then  brought  a  writ  of  ci'i'or,  and  the  case  came  on  for 
argument  in  this  Court,  in  Trinity  Term  (second  time)  181."),  wIkmi 

Richardson  again  appeared  for  the  Lessor  of  the  I'l.aintili',  and 

Iloliciyd  for  tliu  l)cfcndant. 

[47]  This  Court  also  dcsiiing  a  second  argument,  it  was  re-argued  in  Easter  Term, 
181,S  (I'.Sih  April),  by 

Scarlet  foi-  the  I'laintil)',  and 

The  Solicitor  (4eneral  for  the  Defendant — when  it  again  stood  over  for  judgment. 

[So  important  a  case,  which  elicited  so  much  dillbrence  of  opinion  on  the   Bench, 

the  Reporter  is  desirous  of  rendering  a.s  complete  a.s  its  intrinsic  importance,  and  tho 

extraordinary  discussion  and  deliberation  bestowed  on  it  appear  to  demand  :  and  it 

would  not  be  doing  justice  to  the  (juestions  to  omit  the  sultstance  of  the  arguments, 

E.\-.  Div.  u.— 24 
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and  a  brief  notice  of  the  authorities  cited  in  support  of  the  several  propositions : 
especially  as  the  learned  Judges  in  this  Court  have  not,  in  delivering  their  judgments, 
adverted  particularly,  or  but  slightlj^,  to  either ;  but  have  rather  grounded  their 
opinions  on  their  own  individual  construction  of  the  tenor  of  the  will,  and  the  question 
of  inference  of  intention,  treating  it  almost  as  if  it  were  a  case  of  first  impression. 

For  the  Plaintiff,  in  error,  it  was  contended  that  in  order  to  give  effect  to  the 
devise  in  the  will,  and  to  the  obvious  and  manifest  intent  and  meaning  of  the  testatrix, 
as  apparent  both  from  the  particular  terms  of  the  clause,  and  the  general  tenor  of 
the  will, 

[48]  Either  the  limitation  to  the  second,  third,  fourth,  and  other  sons  of  Bacon 
Frank,  must  be  construed  to  have  been  meant  to  be  what,  in  legal  construction  it  may 
be,  a  remainder  contingent,  till  it  should  be  known  and  ascertained  which  of  the  sons 
of  Bacon  Frank  would  he,  at  the  time  when  it  was  intended  to  vest,  the  second  son  of 
his  father  then  living: 

Or  that  if  it  were  not  a  contingent  but  a  vested  remainder,  it  became  divested 
from  subsequent  incapacity  to  hold  it,  in  the  event  of  a  younger  son  becoming  eldcit 
son  of  Bacon  Frank  within  the  terms  of  the  exception. 

The  Plaintiff's  counsel  then  adverted  to  the  language  of  the  devise,  and  the  facts 
and  events  which  had  taken  place,  noticing  particularly  (with  a  view  to  establish  what 
was  submitted  to  be  the  manifested  intention  of  the  testatrix,  on  which  this  whole 
question  was  admitted  to  depend)  that  the  will  was  made  so  long  ago  as  1765  ;  that 
the  testatrix  had  then  two  nieces  married  to  gentlemen  of  fortune  and  consideration, 
one  of  whom  had  children  at  the  time  of  making  the  will,  the  other  having  none  at 
that  time,  his  first  child  being  born  some  years  after  the  will  was  made,  and  after  her 
death  ;  from  which  it  was  inferred  that  she  could  not  therefore,  with  respect  to  the 
first  objects  of  her  bounty,  have  had  any  pensonal  predilection,  but  must  have  been 
actuated  by  other  motives  than  preference,  when  she  gave  this  estate,  in  exclusion  of 
the  first  or  eldest,  [49]  to  the  second,  third,  fourth  son,  &c.  of  Bacon  Frank. 

The  first  and  most  material  question,  therefore,  (it  was  submitted)  would  be,  what 
was  her  reason  for  thus  excepting  a  first  or  eldest  .son  not  then  in  esse  ? 

And  it  was  urged  that,  consistently  with  common  sense,  and  the  most  limited 
experience  in  questions  on  matters  of  this  sort,  there  could  be  no  assignable  motive 
for  her  excluding  all  possibility,  of  the  first  or  eldest  son  of  Bacon  Frank  succeeding 
to  the  estate,  unless  to  prevent  the  two  estates  from  being  united  in  the  family  of  the 
same  person.  She  knew  that  the  estate  belonging  to  the  Frank  family  was  a  large 
estate ;  and  that  both  families  in  fact  were  possessed  of  considerable  landed  property. 
(She  must  therefore  have  been  looking  to  the  probability  that  the  eldest  son  of  Bacon 
Frank  would  be  amply  provided  for,  and  her  intention  must  have  lieen  to  found  a  new 
family,  to  be  endowed  with  this  property  of  her's,  to  be  selected  undoubtedly  in  the 
first  instance  out  of  the  Frank  family  ;  but  if  that  branch  failed,  out  of  the  Sotheron 
family  ;  and  if  the  estate  should  come  to  one  of  the  latter,  he  was  to  take  the  name 
of  Frank,  which  the  lessor  of  the  plaintiff  had  done.  And  that  that  was  clearly  her 
intention,  this  will  being  read  to  any  one  of  the  least  intelligence  other  than  a  lawyer, 
would  not  admit  a  shadow  of  doubt. 

[50]  There  are  many  cases  in  the  books  where  the  Court  have  inferred,  from  the 
tenor  of  a  will,  an  intention  to  found  *  a  new  family,  and  have  given  effect  to  it.  In 
the  case  of  Fen  d.  Lowndes  v.  Lowndes  (4  Bnr.  2246),  the  estate  was  held  to  pass  over, 
on  the  second  son  (to  whom  it  had  been  limited)  becoming  the  eldest,  to  prevent  the 
union  of  the  two  estates. 

It  was  admitted,  that  the  words  were  stronger  in  that  case  than  in  the  present. 
Here,  however,  the  intention  to  create  and  endow  a  new  familv,  and  prevent  the  union 
of  the  two  estates,  is  clear  and  manifest ;  although  (it  was  suggested)  in  contending 
that  that  intention  was  not  made  clear,  intention  bad  been  confounded  in  the  argument 
with  motive,  and  it  had  been  treated  as  if  because  the  motive  was  not  expressed,  the 
intention  was  therefore  not  manifest. 

*  By  which  phrase  Lord  Ellenborough,  in  his  judgment  in  the  Court  below,  says, 
"  he  (Lord  Mansfield)  must  have  meant  the  constituting  a  new  fnnd  of  provision  to  be 
enjoyed  in  succession  by  a  new  and  distinct  class  of  persons  from  the  heirs  of  the 
family;  the  expression  'a  new  family,'  imports  that  there  existed  another  family  fund 
descendiljle  in  a  different  course,  &c.  &c." 


6  PRICE,  51,  DRIVER   V.  FRANK  739 

Then,  taking  that  to  have  been  the  intention  of  the  testatrix,  such  intention  may 
be  cari'ied  into  etJ'ect  in  two  waj^s,  as  had  been  aheady  observed,  namely,  either  by 
holding  that  this  was  a  con-[51]-tingent  remainder  not  vesting  until  the  contiugencj' 
was  destroyed,  or  that  it  veste  i  in  interest  liable  to  be  divested  by  the  events  that 
have  happened — Submitting,  first,  that  it  should  be  considered  to  be  a  contingent 
remainder,  for  as  it  was  her  intention  that  the  person  who  de  facto  should  be  the 
eldest  son,  neither  could  have  any  interest  in  the  estates  during  the  life  of  the  tenant 
for  life,  because  till  his  death  it  was  uncertain  who  would  be  entitled  to  take  it  under 
this  devise,  or,  in  other  words,  who  would  be  at  that  time  the  person  answering  the 
testatrix's  description  of  the  intended  devisee. 

And  on  that  part  of  the  case,  it  was  urged  that  the  words  of  the  exception  were 
to  be  applied  to  the  Jirft  or  elded  son  in  esse,  and  not  strictly  to  the  first  born  or 
maxumus  natu  only — to  either  of  the  sons  who  should,  at  any  time  before  the  con- 
tingent should  be  reduced  to  a  vested  interest,  become  the  eldest ;  that  stronger 
words  than  these,  as  expressive  of  the  first  hwn  son,  and  in  instruments  less  flexible 
than  wills,  have  received  a  meaning  of  greater  latitude  than  theii'  strict  and  liteial 
signification.  In  Fitzhei-bert's  Nat.  Brev.  {^i),  (of  the  wi'it  De  auxilio  ad  filium  suum 
militem  faciendum  vel  ad  tiliani  raaritandam)  the  words  "  primogenitus  tilius,"  as 
applied  to  the  eldest  son  to  be  made  a  knight,  in  respect  of  whom  the  lord  was  to  have 
aid,  were  construed  to  extend  to  the  primogenitus  then  alive,  for  (as  it  is  there  .said) 
he  ought  to  be  heir  apparent.  In  Selden  [52]  Titles  of  Honour  (vol.  iii.  part  -', 
]).  777),  referring  to  The  Prince's  case,  8  Co.  I,  the  same  word  is  so  construed. 

In  Loiiiax  v.  Ilohnden  (2  P.  W.  244),  as  decided  by  Lord  Ilardwickc,  the  same 
latitude  of  construction  was  adopted.  It  was  there  held,  that  a  testatrix's  intention 
might  be  collected  from  the  circumstances,  and  the  whole  tenor  of  tlie  will,  although  he 
ceitainly  says,  that  there  must  be  such  words  in  the  will  as  would  either  express  or 
w.arrunt  an  implication  of  that  intention  :  JJeale  v.  Ucalc  (1  Ves.  sen.  291). 

The  case  of  Trajjhrd  and  U'lje  v.  AMc/n  (2  Vern.  G60),  was  then  adverted  to  by 
anticipation,  as  a  case  of  somewhat  adverse  bearing,  and  was  distinguished  from  the 
present,  because  the  words  there  used  were  more  peremptoiy  and  less  flexible  than 
those  of  this  will,  and  thei'efore  not  capable  of  any  other  construction  than  was  given 
to  them  by  the  Court. 

As  to  "  the  first  or  eldest,"  those  words  mean  here  such  sons  as  shall  be  first  or 
eldest  for  the  time  being.  They  mean,— as  in  the  case  of  the  eldest  son  to  be  made 
a  knight  after  fifteen,  although  not  the  first  born, — if  liis  elder  brothei-  is  dead  :  or  in 
that  of  the  lord's  eldest  daughter,  to  be  mai-ried  after  she  has  attained  the  age  of 
seven  years,  although  she  may  not  be  the  first  born,  yet  if  she  is  the  eldest  daughter 
living,  it  is  sutiicient — they  mean  in  short  that  the  first  or  eldest  son  for  the  time  being 
is  to  be  excluded. 

[53]  In  that  view  this  devise  nuist  be  considered  as  contingent  till  the  death  of 
till!  tenant  for  life  should  ascertain  the  question  of  who  would  then  be  the  eldest, 
which,  till  that  time,  must  lomain  doubtful.  Not,  howevei',  that  children  of  decea.sed 
elder  sons  are  to  be  excluded,  for  they  by  representation  would  stand  in  loco  ))arentis. 

To  the  argument  urged  at  the  bar,  and  adopted  by  part  of  the  bench — that  gieat 
inconvenience  would  result  from  holding  this  remainder  to  be  contingent ;  for  that 
then  the  children  of  an  elder  son  dying  would  be  passed  over  and  disinherited — it 
was  sulimitted,  that  that  was  not  well  founded  ;  for  in  law  a  remainder  may  be  con- 
tingent, and  allhoiigh  the  lemainclei-nian  die  before  the  contingency  li;ip])en,  his  family 
will  not  be  excluded  if  tiie  life  estate,  which  is  to  suppoit  the  contingent  leniaindei', 
contituies.  In  illustration  of  that  jjosition,  reference  was  made  to  Fearne's  Treatise 
on  Contingent  ItiMuaindcrs,  and  Ivxecutoiy  Devises,  page  'M\A,  cli.  (i,  sect.  4,  where 
many  eases  are  collected  and  adverted  to  in  support  of  it — and  H'tjod'.t  rase  (I  Kep. 
!)!»)— the  text  of  Co.  Lit.  37K  b.  If'cule  v.  Lnim  (i'dllrxf.  K'rp.  .')!),  ,nid  /Vc/.:  v. 
Edmmls  (I*.  W.  372),  were  cited  to  the  same  jioint. 

[(.iibbs,  C.  J.  Observed,  on  this  ])art  of  the  case,  that  il  cnuld  not  \n'.  disputed 
that  generally  a  contingent  remaindei'  is  transmissible. J 

[54]  On  the  other  hand  it  was  urged  that,  from  the  aigiunent  that  the  csUitc  vested 
nidefeasilily  in  the  second  son,  this  conse(|uence  would  follow  ;  in  ca.se  the  eldest  son 
ha<l  died  a  few  months  before  the  second  son  was  born,  or  at  Iciust  in  case  he  had  lived 
oidy  a  few  months  after  a  second  son  was  lioin,  the  second  sun  would  take  the  estate 
as  a  vested  inteiest,  and  keep  it,  whereas  it  cannot,  from  the  tenor  of  this  will,  be 
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conceived  that  it  was  the  intention  of  the  testatrix  that  if  there  were  a  second  son 
living  for  only  a  few  days  during  the  life  of  the  eldest  son,  that  the  estate  should  vest 
in  him,  and  descend  to  his  heiis,  who,  if  he  or  they  should  live,  would  also  be  entitled 
to  the  estate  of  his  father. 

Then,  regard  being  had  to  the  issue,  it  was  submitted  that  the  difficulty  suggested 
hy  the  supposition  that  there  had  been  in  fact  an  eldest  son,  born  of  Bacon  Frank  who 
had  had  issue,  and  died,  and  after  his  death  his  father  had  another  son  born  to  him, 
that  second  son  or  his  children  would  not  have  taken  the  devised  estate,  and  would 
have  been  excluded  from  the  paternal  estate,  and  a  third  son,  afterwai'ds  born  in  the 
life-time  of  the  second  son,  would  be  entitled  to  take  the  devised  estate  as  being  the 
second  son  of  Bacon  Frank  would  be  got  over  ;  and  it  was  urged  besides,  that  such  a 
case  was  much  too  remote  to  have  been  contemplated  by  the  testatrix. 

Then,  proceeding  to  the  other  point  (admitting  that  this  was  a  vested  interest  at 
one  time),  it  was  [55]  submitted,  that  it  would  be  divested  afterward.?,  on  the  coming 
into  esse  of  particular  persons  intended  to  take  in  certain  events  :  and  it  was  denied 
that  the  law  was  adverse  to  the  divesting  of  vested  interests,  or  had  any  preference 
for  such  interests  as  had  been  said  on  the  former  occasion. 

In  Fearne's  Treatise  it  is  shewn,  with  much  learning  and  research,  that  vested 
estates  may  be  divested  on  subsequent  contingencies,  and  that  for  the  whole,  or  a 
moiety,  or  nineteen-twentieths,  or  any  proportional  part :  or  they  may  be  divested 
by  a  failure  of  capacity  to  hold,  bj'  one  coming  into  esse  with  a  better  title,  as  well 
as  from  other  causes. 

In  Chadu'ick  and  Jl'ife  v.  Dolcman  (2  Vern.  528),  there  was  an  appointment  de  facto 
to  the  second  son,  who  afterwards  became  the  eldest,  and  it  was  held,  that  it  was 
a  defeasilile  appointment,  and  that,  although  he  was  a  person  capable  of  taking  at  the 
time  of  the  appointment,  yet  that  was  sub  modo,  and  upon  a  tacit  or  implied  condition 
that  he  should  not  afterwai-ds  happen  to  become  the  eldest  son  and  heir. 

In  the  present  case,  it  was  necessary,  that  at  the  time  of  the  death  of  the  tenant 
foi'  life,  there  should  be  a  second  son  ;  but  there  was  then  no  second  son,  the  only 
surviving  son  having  become  the  eldest  son  by  the  death  of  his  elder  brothers  ;  [56] 
whereas  the  capacity  in  the  youngei-  son  to  take  should  have  continued  up  to  the  time 
when  the  remainder  should  fall  in — up  to  the  time  of  enjoyment ;  but  at  that  time 
bis  capacity  to  take  had  failed,  and  if  the  limitation  had  before  vested,  it  then  became 
divested,  according  to  the  cases  of  Chadwkk  v.  Dohman  and  Lord  Tcynham  v.  JVehb 
(2  Ves.  sen.  208, — and  Duke  v.  Doidge,  in  notis,  203) :  and  therefore  the  estate  must 
go  over  to  the  Sotheron  branch  of  the  family,  according  to  the  construction  proposed 
to  be  put  on  this  will,  which  construction  violates  no  rule  of  law,  but  carries  into 
effect  the  manifest  intention  of  the  testatrix. 

It  was  therefore  submitted,  that  the  plaintiff'  in  error  was  entitled  to  the  judgment 
of  the  Court. 

For  the  defendant,  on  the  other  hand,  it  was  urged  that  he  took  a  vested  interest 
in  remainder  eo  instanti  that  he  became  a  second  son,  living  an  elder,  and  that  it  had 
not  been  divested  by  any  of  the  events  which  had  happened,  whatever  might  have 
been  in  fact  the  intention  of  the  testatrix,  and  however  probable  her  wish  to  exclude 
from  the  benefit  of  the  devise  the  person  who  was  to  inherit  the  fortune  of  the  Frank 
family  might  be,  while  there  is  no  such  intention,  expressed  on  the  face  of  the  will, 
or  capable  of  being  inferred  from  it  by  necessary  implication.  She  [57]  might  or 
might  not  advert  to  the  probable  circumstance  of  the  eldest  son  dying  leaving  issue, 
or  not,  and  the  second  son  succeeding  to  the  estate  of  his  father,  to  whom  she  liad 
given  this  estate,  but  nothing  appears  in  the  will  sufficiently  expressive  of  her  intention 
to  exclude  the  second  son  in  case  of  his  becoming  the  eldest  son. 

According  to  the  construction  attempted  to  be  put  on  it  by  the  plaintiff' in  error — 
if  the  second  son  were  to  lose  the  estate  given  by  the  will,  in  the  event  of  his  becoming 
the  eldest,  by  his  elder  brother  dying  leaving  issue,  he  and  his  issue  would  lose  both 
the  estates,  and  that,  certainly,  whatever  might  have  been  the  intention  of  the  testatrix 
with  respect  to  keeping  the  two  estates  separate,  would  be  directlj'  contrary  to  her 
express  devise ;  for  she  clearly  did  not  mean  that  in  such  an  event  he  should  lose  the 
estate  which  had  been  given  to  him,  as  in  that  case  the  estates  would  have  been  kept 
separate,  pro\'ided  that  were  her  intention.  It  was  urged,  that  there  would  be  great 
danger  if  the  Court  should  proceed  on  any  probability,  however  appaiently  well 
founded,  in  giving  a  construction  to  this  will,  framed  on  the  particular  circumstances 
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which  are  supposed  to  h;ive  iiiHueuced  the  testatrix,  whilst,  alter  all,  she  might  never 
have  coutemplated  any  such  thing;  and  therefore  it  has  been  always  held,  i hat  the 
highest  degree  of  probability  will  not  justify  the  Court  in  adding  to  a  will,  or  supply- 
ing omissions.  And  on  that  point  the  case  of  [58]  CImpman  et  A  I.  ex.  dem.  Oliver  v. 
Brown  et  Al.  (3  Bur.  16:26),  was  cited,  and  I'errin  v.  Blake  (Hargr.  Tracts). 

In  the  present  case  (it  was  submitted)  the  intent  of  the  testatrix  can  only  be 
guessed  at,  and  that  it  is  only  by  conjecture  that  it  can  be  supposed  or  conceived 
that  the  testatrix  had  any  such  intention  to  keep  the  two  estates  separate  as  has  been 
attributed  to  her. 

And  further,  it  was  contended  that,  even  supposing  that  she  had  expressed  her 
intention  on  the  face  of  this  will,  and  that  she  had  stated  that  her  wish  was  that 
these  two  estates  should  not  unite,  but  be  kept  separate,  it  could  not  control  the 
quantity  of  legal  interest,  which  she  had  given.  The  Court  cannot  consider  a  devise 
as  creating  a  vested  divesting  estate  or  interest,  according  to  the  circumstances  of 
facts  to  happen  subsequently  to  the  period  of  making  the  will,  but  it  must  be  taken 
to  be  vested  or  contingent,  according  to  the  then  existing  state  of  facts,  subject  never- 
theless to  the  acknowledged  and  established  rules  of  law,  (JJue,  ex  dem.  Long  v.  Laming 
(2  Bur.  1100)).  It  is  one  of  those  lules,  that  remainders  are  always  to  be  considered 
as  vested  in  preference  to  being  contingent,  and  that  as  to  such  as  are  contingent,  as 
soon  as  a  person  comes  into  esse  who  is  capable  of  taking  the  remainder,  the  contingency 
is  destroyed,  and  the  remainder  becomes  vested*.  [59]  There  is  no  contingency  on 
the  face  of  this  will  after  a  second  son  has  once  come  into  esse  living  a  first.  The  estate 
is  given  to  the  second  son,  in  the  order  of  birth,  the  moment  a  second  .son,  who 
de  facto  shall  answer  that  description,  comes  into  existence,  and  in  the  present  case 
it  is  not  necessarily  after  the  death  of  his  father  that  this  devised  estate  is  to  be  given 
to  the  second  son  :  and  any  such  qualifications  of  the  devise  as  has  been  assumed, 
ought  to  be  most  clearly  sUited  on  the  face  of  the  will  before  they  can  be  given  etlect. 
On  the  coming  into  esse  of  a  second  son,  the  remainder  vested,  and  being  vested  it 
was  not  divested  afterwards  by  his  becoming  the  eldest  son,  or  by  any  of  the  subse- 
quent events  which,  in  this  case,  have  in  point  of  fact  happened.  In  lluinplireatonscase 
{'1  Leon.  :21'J),  the  doctrine  of  estates  once  vested  not  being  divested  by  the  coming 
into  esse  of  other  persons,  is  plainly  recognized. 

This  property  was  not  to  go  to  the  >Sutheron  family  till  the  failure  of  all  the  issue 
of  the  Frank  family,  excepting  only  the  eldest  son,  and  though  there  may  be  some- 
thing conditional  m  the  words,  yet  the  remainder  notwithstanding  takes  place 
presently.  That  rule  of  construction  was  applied  in  the  case  of  Counden  v.  Clerlcc 
(llobart,  30,  1). 

[60]  In  the  case  of  JJue,  on  the  demise  of  Cumherbach  and  (Jlhers,  against  Sir  11. 1'cniju 
(3  T.  K.  4Si),  and  also  in  Doe,  ex  dem.  Willis  v.  Martin  (4  T.  K.  39),  and  Doe,  ex  dem. 
Tanner  v.  iJorvell  (5  T.  K.  518),  and  Ices  v.  Legge,  and  other  cases  there  cited,  it  has 
been  determined  and  settled  that  Courts  are  not  to  proceed  on  conjecture ;  that  a 
remainder  shall  be  construed  so  as  to  vest  rather  than  to  be  contingent ;  find  that 
vested  estates  shall  not  be  divested  liy  contingencies  having  reference  to  the  death  of 
the  particular  tenant,  although  they  may  be  subject,  euider  certain  circumstances,  to 
open  and  let  in  other  persons,  who  may  be  born  afterwards.  There  are  also  many 
ciises  of  what  may  be  called  collateral  contingencies, — as  where  a  [ireceding  estate  may 
be  at  an  end  before  the  remainder-man  comes  in  esse,  in  as  much  as  it  might  ilepend 
on  a  contingency  whether  he  may  or  may  not  be  capable  of  taking  it  in  the  lifetime 
of  the  particular  tenant — where  an  interest  may  vest,  although  the  estate  is  con- 
tingent. But  in  the  present  case  the  remainder  is  only  contingent  (if  at  all)  in  respect 
of  the  person  to  whom  this  estate  is  given.  The  testatrix  meant  that  that  per.--on 
shouki  take  the  estate  who  was  the  second  son,  but  if  the  second  son  should  die  before 
the  death  of  the  tenant  for  life,  siqjposing  this  a  contingent  limit;ition,  his  heir 
would  not  take,  because  he  would  not  be  a  person  coming  within  the  meaning  of 
this  will.     If  the  contingency,  on  which  the  estate  is  to  take  otiect,  be  destroyed, 

*  Chohnmdelei/  v.  M>'!/rid;  Bro.  Ch.  Ca.  2.53,  n.  inilvi  v.  inilis,  3  Ves.  51.  Hope 
V.  Lord  CliJ'dcn,  6  Ves.  4'J'J.  Brumjield  v.  Crowdvr,  11  N.  K.  313,  and  Edwards  v. 
llammond,  there  cited.  Goodlitle,  c.r  dem.  JIagirard,  v,  Whitby,  1  Bur.  228,  and  the  cases 
there  cited.  iJoe,  ex  dem.  Hunt  v.  Moore,  14  East,  GUI.  Doe,  dem  lioake  v.  Nmcell, 
1  M.  <fc  S.  327. 
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there  is  [61]  nothing  to  go  to  the  heir  therefore,  because  it  is  in  that  case  given  over 
to  another. 

Admitting  all  the  eases  cited  from  courts  of  equity  to  be  rightly  decided,  it  was 
submitted,  that  the  present  being  a  question  of  hiw,  arising  on  an  action  of  ejectment, 
founded  on  the  effect  of  a  legal  limitation,  equitable  rules  of  construction  could  not  be 
applied  to  its  determination,  and  therefore  decisions  of  courts  of  equity  were  not 
applicable,  as  was  observed  by  Lord  Hardwicke  in  Ilenear/v  v.  Hunloke  (2  Atk.  4.56) — 
and  that  there  was  also  another  distinction  in  this  case,  dispcsing  of  the  whole  of  that 
class  of  cited  cases  from  the  courts  of  equity,  because  in  those  as  in  Doe  v.  Perri/n,  and 
the  other  decisions  on  that  doctrine,  the  estate  from  necessity  divested,  or  otherwise 
the  effect  of  the  instrument  creating  the  remainder  would  have  been  destroyed  ;  whereas 
there  is  no  difficulty  of  that  sort  on  the  face  of  this  will ;  for  the  present  devise  may 
be  well  carried  into  eftect  without  any  divesting  e.\  necessitate  of  the  estate  which 
had  been  previously  given.  The  same  distinction  was  applied  to  the  case  of  Doe,  c.r  dim. 
IFillis  and  Others  v.  Martin  and  Otiiers  (4  T.  R.  39),  and  that  of  Mort/an,  d.  Svrman  v. 
Sttrinan  (1  Taunt.  289),  and  Doe,  d.  Tanvcr  v.  Dorvell  (5  T.  E.  -516),  in  all  which  eases 
(it  was  observed)  a  power  of  subsequent  appointment  was  given  to  the  tenant  for  life, 
and  in  all  of  them  it  might  [62]  have  been  contended,  that  no  estate  in  remainder 
vested  till  an  appointment  should  have  been  made  under  the  power  so  given. 

There  are  some  other  cases  which  establish  the  .same  principle,  where  the  limitation 
is  to  a  person  till  he  comes  of  age,  aijd  in  the  mean  time  to  apply  the  rents  and  profits 
for  his  maintenance  and  education,  ;ind  although  those  words  are  words  of  contingency, 
yet  the  law  holds  the  interest  to  l)e  vested,  in  order  to  prevent  the  mischief  that  would 
arise  from  holding  them  to  be  contingent. 

As  to  whether  the  ac^dent  of  the  second  son  becoming  the  eldest  son,  can  have 
any  effect  on  this  devise  by  construction  of  the  words  that  are  there  used  in  divesting 
the  estate,  they  submitted,  that  they  must  for  that  purpose  be  considered  as  riding 
over  the  whole  limitation  to  the  second,  the  third,  the  fourth,  and  every  other  son 
(except  the  first  or  eldest  son)  which  is  not  only  against  grammar,  but  is  not  consistent 
with  any  grammatical  construction,  and  is  also  directly  contrary  to  the  intention  the 
testatrix  must  have  originally  had,  and  that  it  was  besides  absurd,  because  it  would 
be  nugatory. 

As  to  the  argument  that  the  second  son  must  not  only  be  capable  of  taking  when 
the  remainder  vested  in  possession,  supposing  it  to  be  a  vested  remainder  in  interest, 
but  that  that  capacity  to  take  must  continue  till  the  time  of  enjoyment,  it  [63]  was 
urged,  that  that  was  contrary  to  all  the  principles  of  law,  and  unsupported  by  any 
authority.  All  the  cases  tend  to  shew,  that  whei'e  an  estate  vests,  it  is  not  divested 
by  death,  and  a  fortiori  it  is  not  by  the  devisee  not  continuing  to  answer  the  temporary 
description  under  which  he  first  took  the  vested  interest. 

The  rule  of  construing  wills  according  to  the  intention  of  the  testatrix  was  denied 
to  apply  here  in  favor  of  the  plaintiff;  for  the  first  object  should  ever  be  to  see  what 
the  testatrix  generally  means  by  the  will,  and  then  to  see  whether  there  be  words  to 
express,  or  necessarily  to  imply,  her  meaning.  If  there  be,  the  Court  cannot  model 
the  will  to  meet  supposed  cases,  depending  on  suljsequent  accidents  and  circumstances, 
the  existence  or  chance  of  which  she  probalily  never  had  in  her  contemplation.  When 
second,  third,  and  fourth  sons  are  adverted  to,  she  probablj'  did  not  consider  the  events 
which  have  since  taken  place,  and  if  she  had  considered  them,  it  is  by  no  means  clear 
that  she  would  have  done  what  she  might  have  been  advised  to  have  done  with  a  view 
to  meeting  any  such  events. 

The  sole  question,  it  was  then  submitted,  was  shortly,  what  the  testatrix  had  in 
effect  and  by  legal  operation  of  the  terms  employed  by  her,  given  by  this  her  will, 
leaving  the  rules  of  law  to  determine  the  consequences  of  the  events  which  have  since 
taken  place. 

[64]  On  the  whole,  therefore,  it  was  urged  that  the  estate  devised  having  once 
vested  in  the  defendant  in  error,  was  not  divested  by  any  subsequent  event,  and  that 
therefore  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

In  reply,  it  was  urged  that  however  there  may  be  in  some  cases  an  inclination  to 
vest  estates  which  does  not  olitain  in  others,  yet  if  they  are  capable  of  being  divested 
when  the  family  purposes  of  the  parties,  expressed  in  a  voluntary  deed,  so  require  it, 
they  may  be  divested,  as  in  the  case  of  Cliadinck  v.  Doleman,  and  that  class  of  cases 
where  it  was  admitted  that  a  vested  interest  became  divested  ex  necessitate.     Here, 
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on  the  same  principle,  the  estate  is  divested  ex  voluntate — a  rule  of  construction  quite 
;is  well  founded,  and  therefore  entitled  to  equal  respect. 

The  description  of  persons  who  were  successively  to  take  under  the  devise  in  this 
will,  must  be  cither  a  temporary  or  permanent  dcsignatio  persome :  and  to  construe 
this  devise  according  to  the  will  of  the  testatri.x,  and  her  obvious  intention,  it  should, 
in  this  case,  be  taken  to  be  the  latter,  and  therefore  not  to  be  absolutely  determinable 
till  the  death  of  the  tenant  for  life,  keeping  in  mind  that  throughout  this  whole  case 
regard  must  always  be  had  to  the  issue  of  the  several  sons  who  should  die,  and  their 
representation  of  their  ancestor ;  for  though,  till  the  appointment  takes  effect,  the 
estate  does  not  become  vested,  yet  the  interest  is  transmissible  to  representatives,  sup- 
[65]-posing  such  deceased  children  had  left  issue.  And  it  was  urged,  that  where 
circumstances  might  be  changed  by  subsequent  events,  the  purposes  of  the  testatrix, 
which  should  be  made  to  depend  on  such  events,  could  not  be  effected,  unless  the 
capacity  to  take  should  be  held  to  lie  contingent  in  the  primary  object  of  the  limitation. 

As  to  the  cases  that  were  cited,  being  said  to  be  distinguishable  from  the  present, 
because  there  could  be  no  enjoyment  till  the  death  of  the  parent — it  was  answered, 
that  here  also  there  could  be  no  enjoyment  till  the  death  of  the  tenant  for  life,  and 
that  such  an  analogy  was  sufficient  to  support  the  argument  which  had  been  founded 
on  them.  With  respect  to  the  cases  of  collateral  contingencies  not  being  contingencies 
connected  with  the  temporary  description  of  the  party  who  is  first  to  take,  and  where 
the  death  of  that  party  before  the  contingency  happens,  destroys  the  contingency 
with  regard  to  him — it  was  insisted,  that  such  cases  would  not  apply  here,  if  regard 
be  had  to  the  issue  of  deceased  children. 

To  the  grammatical  ai-gument,  founded  on  the  words  of  the  will,  it  was  answered, 
that  an  inconsistency  with  the  rules  of  grammar  in  a  will  would  not  get  rid  of  these 
two  emphatic  exceptions,  even  if  they  were  absurd,  for  it  is  a  very  common  error  to 
introduce  an  exception  when  there  is  no  proposition  before  stated,  to  which  it  can 
apply.  Hy  beginning  with  the  second  son,  in  fact  the  eldest  son  was  excluded,  and 
the  exception  of  first  or  eldest  [66]  son,  which  is  afterwards  introduced  into  the  will, 
was  (Jiily  used  ex  aljundanti  cantela. 

The  reply  was  concluded  by  strongly  pressing  that  the  intention  of  the  testatrix 
ought  to  be  carried  into  effect:  and  insisting  that  that  intention  was  clearly  manifest 
from  the  gener'al  tenor  of  the  will,  fi'om  which,  if,  even  without  express  words,  intrinsic 
evidence  of  intention  could  be  collected,  it  would  be  sntHcient  to  enable  the  Court  so 
to  construe  it  as  to  give  that  intention  efl'ect — citing  the  case  of  GoodtiUe,  d.  Sweel  v. 
Herring  (1  East,  204),  on  that  point, ^and  that  such  general  intention  ought  not  to 
be  rejected,  although  it  should  happen  to  be  inconsistent  with  some  remote  minor 
object  with  which  it  might  by  possiliility  collaterally  interfere. 

Cur.  adv.  vult. 

There  being  still  a  diHei'cnce  of  opinion  in  this  Court,  the  several  Judges  present 
now  delivered  iheii'  reasons  sci'iatim. 

BrHUoL'iill,  .1.  [Having  stated  the  special  verdict,  dwelling  emphatically  on  the 
parts  of  the  will  distinguished  by  italics,  as  being  those  on  which  the  questions 
turned.]  Under  these  circumstances  the  case  is  brought  before  us,  and  we  are  now 
called  on  to  say  whether  the  judgment  of  the  [67]  Court  of  King's  Bench  has  been 
erroneous  or  not. 

The  first  (piestion  is,  whether  the  remainder  limited  to  the  second  and  other  sons 
of  I'acoii  Frank,  vested  in  the  defenilant  Edward  Fiank,  in  his  father's  life-time,  or 
remained  contingent  till  his  falhet's  death.  If  the  estate  can  be  shewn  to  have  once 
vested,  I  see  no  giound  for  contending,  from  an_y  thing  whiiOi  appears  to  be  expressed 
throughout  the  whole  of  this  will,  that  it  was  subsequently  divested  by  any  thing 
which  happened  afterwards. 

I  have  been  much  governed  in  the  opinion  which  I  have  formed  (jn  this  case  by  the 
consideration  of  the  very  accurate  and  technical  manner  in  which  this  will  has  been 
franic(l.  And  my  reason  for  stating  the  whole  of  the  will  is,  because  on  the  face  of 
it  the  arguments  arise  which  have  occiured  to  me  in  favour  of  the  defendant  in  error: 
while,  on  the  other  hand,  I  can  find  nothing  there  to  support  the  case  of  the  plaintilV, 
or  any  argument  favourable  to  him,  without  calling  in  aid  extraneous  matter.  And 
here  I  feel  I  cainiot  do  better  than  employ  the  language  of  one  of  the  Judges  of  the 
Court  of  King's  Bench,  (Le  Blanc,  J.),  "Sup|)osing  that  we  could  be  satisfied  that 
it  was  the  intention  of  the  testatrix  to  keep  the  two  estates  separate,  and  that  they 
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should  never  be  united  in  the  same  sou  of  B.  Frank,  of  which  I  cannot  satisfy  myself, 
still  I  can  find  no  words  in  the  will  sutticient  to  carry  such  inteut  into  effect ;  for 
whatever  the  [68]  intent  be,  if  there  are  not  words  in  the  will  to  warrant  it,  either 
express  or  implied,  it  cannot  have  effect.''  [His  Lordship  also  adopted  other  parts  of 
the  same  learned  Judge's  reasoning  in  the  earlier  part  of  the  judgment,  as  reported  in 
3  M.  ik  S.  which  proceeded  on  the  absence  of  any  apparent  ground  for  inferring  the 
intention  contended  fur  l)y  the  plaintifi'  in  error.] 

Nor  can  I  (continued  his  Lordship)  here  avoid  adverting  to  what  was  said  by 
another  of  the  Judges  of  the  Court  below  (Mr.  J.  Dampier),  on  one  of  the  principal 
arguments  urged  for  the  plaintiff  in  error.  "  It  has  been  attempted  (says  that  learned 
Judge)  to  assist  this  supposed  intention  by  a  distinction  between  the  words  Jird  or 
eldest,  as  not  being  .synonymous.  I  must  confess  I  did  not  very  much  feel  the  force 
of  this  argument,  and  I  am  not  sure  that  I  understand  all  the  bearings  of  it :  my 
opinion,  however,  is  that  it  fails  in  its  foundation,  and  that  first,  or  elded,  mean  the 
same  person  ;  eldest  being  only  another  description  of  first."  In  adopting  that  con- 
struction I  entirely  agree. 

Then  it  was  contended,  for  the  plaintifi'  in  error,  that  the  remainder  was  divested 
JUt  of  ihe  defendant  in  error,  by  operation  of  the  excluding  clause  in  respect  to  the 
ildest  ^ion.  Ou  the  other  hand  it  was  argued,  and  as  I  think  with  irresistible  force, 
that  the  remainder  was  untouched  by  the  exception,  and  that  is  my  opinion  ;  for 
othei  wise  it  would  not  be  consistent  with  the  [69J  general  tenor  of  the  will,  in  which 
great  c^uition  is  used,  to  exclude  the  first  or  eldest  son,  and  him  only,  leaving  the 
remauider  limited  to  the  other  sons  untouched  throughout.  And  in  a  will  so  carefully 
framed,  if  it  had  been  the  intention  of  the  testatrix  to  have  given  it  that  effect,  it 
would  uot  have  been  left  to  supposition  and  conjecture,  but  would  have  been  expressly 
provided  for. 

On  the  whole,  I  am  of  opinion  that  this  judgment  ought  to  be  attirmed. 

First,  because  it  is  the  rule  of  law  that  wills  shall  not  be  construed  so  as  to  have 
any  eftect  not  warranted  either  by  express  words,  or  manifest  implication  of  intention. 
And  here  there  are  certainly  no  words  expressing,  and — in  my  opinion  at  least — no 
ground  for  implying  any  such  intention  as  is  contended  for  by  the  plaintiff  in  error. 

Secondly,  because  it  is  also  a  rule  that  as  far  as  words  may,  without  violence,  be 
construed  to  vest  interests,  they  shall  not  be  considered  contingent,  unless  a  manifest 
intention  to  render  them  so,  clearly  appears  ;  and  therefore  as  there  is  nothing  in 
this  will  to  exclude  the  operation  of  that  principle,  I  am  of  opinion  that  this  remainder 
to  the  defendant  vested  in  the  life-time  of  his  father. 

The  consequences  of  a  contrary  opinion  I  have  not  overlooked,  but  they  are  so 
fully  considered  in  the  delivery  of  the  judgment  below  that  I  do  not  think  it  neces- 
sary now  to  enter  into  them  moi-e  [70]  at  large.  It  will  be  sufiicient  for  me  to  say, 
that  I  think  the  judgment  of  the  Court  of  King's  Bench  on  this  case  correct. 

Park,  J.  had  been  of  counsel  for  the  plaintiff. 

Wood,  Baron. — On  the  best  considei'ation  which  I  have  been  able  to  give  to  this 
case,  I  cannot  agree  in  affirming  the  judgment  of  the  Court  below.  I  shall  be 
extremely  short  in  stating  my  reasons,  and  it  might  have  been  sufiicient  for  me  to 
say  mei'ely  that  I  concur  entirely  with  the  Lord  Chief  Justice,  whose  judgment  is 
very  fully  reported  in  Maule  &  Sehvyn's  Iveports,  where  it  appears  that  this  question 
was  discussed  by  all  the  Court,  and  therefore  it  may  uot  be  necessary  that  we  should 
now  give  our  opinion  at  great  length. 

I  think  it  necessary,  however,  to  state  that  I  found  my  opinion  on  what  appears 
to  me  to  have  been  the  clear  intention  of  the  testatrix,  as  it  may  be  inferred  from  the 
words  of  the  will. 

I  agree  that  the  words  of  a  devise  are  not  to  be  construed  by  conjecture,  but 
wherever  a  plain  intention  can  be  clearly  collected  from  the  whole  tenor  of  the 
will,  if  there  be  no  legal  objection  to  it,  the  law  will  give  it  effect.  My  argument  in 
support  of  the  opinion  which  I  hold  is  founded  entirely  on  the  exception  in  the  will 
as  to  the  first  or  eldest  son  of  Bacon  Frank,  which,  although  it  has  been  already  fully 
stated  by  my  [71]  Brothei'  Burrough,  I  will  read.  [His  Lordship  read  the  excepting 
clause.] 

Thus,  having  expressly  provided  that  the  eldest  son  of  Baron  Frank  shall  not  take 
under  the  devise,  she  devises  this  estate  over  to  her  godson,  the  present  defen- 
dant, by  name.     The  whole  question  in  the  case  turns  on  the  effect  and  operation  of 
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that  excepting  provision.  .\nd  from  tluit  it  ;i])pe<ir.s  to  mc  to  have  been  the  obvious 
mciuiing  of  the  testatrix  to  exclude  the  eldest  son  of  Baoon  Frank,  whichever  of  his 
sons  nn'fjht  ultimately  become  the  eldest,  from  taking  under  this  devise  ;  because  he 
would  then  be  entitled  to  the  estate  of  his  father,  which  she  must  have  intended 
should  not  belong  to  the  son  who  was  to  take  her  estate  under  this  will.  That  being, 
as  it  appears  to  me,  the  manifest  reason  of  the  exclusion,  and  that  it  should  be 
extended  to  the  younger  brothers  in  succession,  as  they  should  each  in  turn  become 
the  eldest  and  the  probable  successor  to  the  estate  of  their  father,  and  therefore,  if 
all  the  elder  brothers  should  die,  the  property  devised  was  intended  to  pass  over  to 
the  plaintiff' in  error,  although  a  son  of  I3acon  Frank  should  be  living  at  the  time  of 
his  death, — it  cannot  be  conceived  that  the  testatrix  meant,  under  the  description  of 
the  first  or  eldest  .son,  to  exclude  only  the  tirst  born.  She  could  have  no  ostensible 
object  for  so  doing.  Those  words  are  by  no  means  synonymous.  The  first  son  means 
exclusively  the  first  born,  the  eldest  means  [72]  any  of  the  sons  who  may  become  so 
by  the  death  of  elder  brothers  ;  and  it  would  Ijc  idle  to  suppose  that  the  framer 
of  this  will  did  not  know  that  difl'erence,  or  that  he  introduced  the  words  "or  eldc.st" 
into  it,  without  intending  that  it  should  have  some  certain  meaning;  and  in  the 
devise  to  Hotheron  no  such  distinction  is  made. 

As  therefore  it  could  not  be  ascertained  who  would  be  the  eldest  son  at  the  death 
of  his  father  till  that  event  should  happen,  the  remainder  was  contingent,  and  was 
not  intended  to  vest  till  that  time ;  for  if  it  did,  it  would  defeat  what  I  consider  to 
have  been  the  manifest  intention  of  the  testatrix.  In  the  common  limitations  iu 
settlements,  the  words  "eldest  son  "  mean  any  one  who  may  become  so,  and  here  there 
is  an  obvious  intent  apparent  on  the  face  of  the  will,  explaining  the  reason  why  those 
words  "or  eldest"  were  used  in  the  excepting  clause.  And  if  in  the  true  construction 
of  the  words,  they  are  applicable  to  the  person  who  should  be  the  eldest  son  of  Bacon 
Frank  at  the  time  of  his  death,  there  can  be  no  doubt  that  whichever  at  that  time 
should  answer  the  description  of  eldest  son,  he  was  not  to  be  entitled  to  this  estate, 
the  necessai-y  consequence  would  be,  that  the  lessoi-  of  the  plaintiff  would  be  entitled 
to  it,  and  that  in  conformity  with  the  plain  intention  of  the  testatrix,  according  to  the 
only  sense  antl  reason  of  the  devise,  and  that  intention  is  quite  manifest  also  from 
the  terms  of  the  exception. 

[73]  As  to  the  absurdities  said  to  bo  the  necessary  consequence  of  such  a  construc- 
tion of  the  will  as  the  plaintitl'  contends  for,  hy  which  a  3'ounger  son  might  still  become 
entitled  to  both  estates,  or  the  issue  of  a  younger  son  dying  would  be  depri\ed  of  both, 
it  is  not  necessary  to  consider  here  how  that  may  lie  ;  but  admitting  that  argument  for 
a  moment,  the  answer  is,  that  the  person  who  drew  this  will  did  not  call  the  testatrix's 
attention  to  such  an  event:  if  he  had,  she  might  perhaps  have  provided  against  it. 
In  ))oint  of  fact,  however,  she  has  not  looked  so  far  into  futur'ity,  but  only  to  the  case 
that  has  happened.  That  she  did  conU,'m|)late,  and  that  she  has  provided  for.  And 
I  am  not  for  superseding  a  provision  calculated  to  meet  events  which  have  actually 
happened,  for  the  sake  of  providing  against  possible  cases  which  have  not  in  fact 
occurred. 

It  has  also  been  said  that  there  is  an  absurdity  in  the  argument,  that  the  remainder, 
if  it  vested  at  any  time,  was  divested  by  the  sub!5e(|uent  c\ctits ;  Init  I  apprehend  that 
there  is  nothing  contrary  to  the  rules  of  law  in  that.  C'onsidering  it  either  as  a 
contingent  remainder,  or  if  vested,  that  it  was  liable  to  be  divested,  if  the  obvious 
nitcntion  of  the  testatrix  may  lie  carried  into  ellect,  tliat  intention  must  be  the  criterion 
by  which  we  siiould  i)e  uuided. 

It  w;us  said  in  argument,  that  the  law  favours  the  vesting  of  estates,  and  that  an 
nitcresl  is  never  to  lie  considered  as  contingent  if  it  may  be  considered  as  vested. 
That  is  an  entirely  techni-[74]-cal  rule,  and  is  not  conclusive  in  this  case,  where  if  the 
interest  vested,  it  was  subsequently  divested,  and  that  depends  wholly  on  the  intention 
of  the  test<Urix,  to  be  collected  from  the  objects  wliich  she  had  in  view  in  wording 
the  devise,  and  from  the  general  tenor  of  the  will ;  for  however  untechnically  words 
of  legal  import  may  be  used  by  a  testator,  if  they  can  be  iniderstood  with  reference 
to  an  appai'cnt  intention,  the  law  gives  them  a  corresponding  effect.  In  this  case  (I 
repeat),  when  she  excludes  the  first  born  or  eldest  son  of  Bacon  Frank  from  the  benelit 
of  the  devise,  she  clearly  intended  to  exclude  every  one  of  the  sons  who  should  there- 
after answer  that  description  ;  and  that  intention  can  only  be  carried  into  ellect  by 
giving  this  esUUe  to  the  Ics.sor  of  the  plaintill'. 
Ex.  Div.  11.-21* 
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Graham,  B.  and  Dallas,  J.  were  absent. 

Richards,  Lord  Chief  Baron.  Although  I  have  considered  this  case  with  all  the 
diligence  which  the  importance  of  the  question,  and  the  circumstances  under  which 
it  comes  before  us,  demand,  I  have  not  been  able  to  liring  my  mind  to  entertain  a 
doubt  upon  it.  It  is  contended  that  the  limitation  to  the  second  and  other  sons 
successively  of  Bacon  Frank  was  either  a  vested  remainder,  to  be  divested  on  certain 
subsequent  events  — or  if  not,  that  it  was  a  contingent  remainder  to  such  sous,  depending 
on  the  circumstances  in  which  the  family  should  happen  to  be  placed  at  the  death  of 
Bacon  Frank. 

[75]  I  entirely  concur  in  the  opinion,  that  the  intention  of  the  testator  must 
govern  the  efl'ect  of  the  words  used  by  him  in  his  will,  but  the  main  difficulty  in  all 
cases  is  to  ascertain  that  intention,  and  in  the  course  of  my  experience,  1  have  often 
witnessed  the  great  mischief  of  seeking  the  intention  of  testators  out  of  the  paper  itself. 
In  considering  what  was  tiie  intention  of  this  testatrix,  it  is  only  necessary  to  have 
recourse  to  the  expressions  which  she  has  used  throughout  the  will,  and  if  in  any 
other  intention  which  may  be  contended  for,  there  should  be  found  any  absurdity, 
that  may  be  opposed  to  any  conjectural  probabilities  surmised  in  support  of  it. 

Now  let  us  consider  the  words  of  this  will.  [His  Lordship  read  the  words.]  Here 
we  have  a  clear  intention  expressed  in  words,  that,  subject  to  the  life  interest  of  Bacon 
Frank,  a  vested  estate  in  remainder  was  to  be  communicated  to  his  second,  third,  and 
other  sons  succe.ssively,  with  an  express  exception  excepting  what  had  been  indeed 
already  excepted  by  necessary  inference ;  for  a  devise  to  a  second,  or  other  younger 
son,  is  of  itself  an  exception  of  a  first  or  eldest. 

Then  it  has  been  argued,  that  if  the  limitation  were  a  vested  I'emainder,  it  might 
have  been  divested  by  subsequent  events.  There  is  no  doubt  that  a  vested  remainder 
may  be  so  divested,  but  then  there  must  be  words  found  in  the  will  which  are  capable 
of  giving  such  an  effect  to  it,  and  of  manifesting  an  intention  in  the  [76]  mind  of  the 
testatrix,  that  it  should  he  so.  Such  intention  must  be  signified.  Now,  I  do  not  find 
any  such  words  in  any  part  of  this  will,  and  therefore  I  think  it  is  impossible  to  contend, 
that  this  vested  remainder  was  intended  to  be  divested  by  any  of  the  events  which 
have  happened. 

The  next  question  is,  whether  this  is  a  remainder  contingent  till  the  death  of  the 
tenant  for  life  ?  Now  I  find  nothing  from  which  I  can  consider  it  to  be  so ;  and  to 
make  it  so  we  must  introduce  many  other  words  than  are  to  be  found  in  this  will. 
Some  such  words  as  these  might  have  made  the  limitation  contingent,  "I  give  my 
estate  to  the  second,  third,  fourth,  or  other  son  of  Bacon  Frank,  //'  hn  shall  not  hare 
become  the  cldeaf  san  of  his  father  at  the  time  of  his  death,  but  if  he  shall,  then  remainder 
over."  It  has  been  said  that  the  excepting  clause  has  the  effect  of  making  the  limita- 
tion contingent ;  but  to  give  it  that  effect,  we  must  carry  it  much  further  than  the 
actual  words  warrant,  or  we  must  enlarge  the  terms  of  the  exception,  by  adding  the 
words,  "or  such  son  as  shall  be  the  eldest  living  at  the  death  of  Bacon  Frank."  What 
the  testatrix  might  have  done  if  her  attention  had  been  called  to  the  subject,  is  a 
speculation  which  we  cannot  now  entertain. 

It  is  incumbent  on  the  plaintiff' in  error  to  carry  the  intention  which  he  contends 
for,  throughout  the  whole  of  the  sons  of  B.  Frank;  and  without  dwelling  on  the 
aljsurdity  already  [77]  alluded  to,  which  would  be  one  consequence  of  inferring  such 
an  intention  from  the  words  of  this  will,  there  is  another  instance  which  may  be  put. 
Suppose  the  tenant  for  life  had  died,  leaving  several  sons,  and  immediately  after  his 
death  his  eldest  son  had  died  without  issue — notwithstanding  the  intention  imputed 
to  the  testatrix  by  the  argument  of  the  plaintiff'  in  error,  the  second  son  would  have 
both  the  estates,  wherein  there  might  possibly  be  some  hardship ;  but  I  think  that  we 
have  nothing  to  do  with  such  speculations  in  considering  the  questions  that  arise  on 
this  case. 

I  entirely  concur  in  the  opinion  that  the  judgment  of  the  Court  of  King's  Bench 
is  right. 

Gibes,  C.  J.  The  respect  due  to  the  opinion  of  the  learned  Lord  and  the  other 
Judges  in  this  country  who  think  with  him,  that  judgment  ought  to  have  been  given 
for  the  plaintiff' in  error,  has  compelled  me  to  give  this  case  my  most  anxious  attention. 

The  question  turns  entirely  on  the  consti'uction  to  be  put  on  the  limitation  of  this 
remainder  to  the  second  and  other  sons  of  Bacon  Frank. 

At  the  time  of  the  death  of  the  testatrix.  Bacon  Frank  had  no  son.     At  that  time, 
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therefore,  the  lemaindef  was  uiujuestioiiably  contingent.  So  it  was  until  a  .scL-ond 
son  of  Bacon  Frank  was  born  ;  but  as  soon  as  there  was  such  a  second  son  liorn,  living 
an  elder  brother,  that  is,  as  soon  as  [78]  there  was  a  person  in  esse  capable  of  taking 
under  the  devise,  the  remainder  vested  in  interest. 

Then  it  is  said,  that  if  it  vested  on  the  coming  in  esse  of  a  person  capable  of  taking, 
it  was  divested  by  his  becoming  the  eldest  son  of  his  father,  on  the  death  of  his  elder 
brother.  By  the  general  rule  of  law,  this  would  have  been  a  vested  interest,  and  if  so, 
it  cainiot  be  divested  without  an  express  and  special  clause  for  that  purpose,  or  some- 
thing indicating  plainly  an  intention  to  provide  that  it  should  be  left  contingent  till 
the  death  of  the  particular  tenant. 

The  ([uestion,  thei'efore,  tui-ns  on  the  existence  of  such  an  intention  in  the  con- 
templation of  the  testatrix,  and  the  general  rules  of  law  with  respect  to  construction 
of  wills,  according  to  the  intention  of  the  testator,  must  be  applied  to  it  in  our  inquiries 
on  that  subject. 

It  has  been  stated  to  us  in  the  argument  for  the  lessor  of  the  plaintifl',  that  it  was 
the  intention  of  the  testatrix  to  keep  the  two  estates  separate,  and  that  they  should 
not  both  belong  to  the  same  member  of  the  Frank  family,  and  it  was  contended,  that 
in  order  to  give  eflPcct  to  that  intention,  we  should  deteimiiic  that  the  person  who 
should  be  the  second  son  of  Bacon  Frank,  at  the  time  wlien  the  I'cmainder  slionkl  fall 
in  and  liecome  vested  in  possession,  is  alone  entitled  to  the  beneficial  interest  under 
this  devise,  and  that  such  a  construction  would  be  that  which  would  [79]  liest  cll'ectuate 
the  intcntiim  of  the  testatrix,  and  thei'efore  ought  to  prevail. 

[His  lior<lship  then  stated  the  language  of  the  devise,  and  the  facts  of  the  case 
immediately  applying.] 

I  certainly  think  it  probable  that  the  testatrix  gave  the  estate  to  the  second  son, 
no  son  being  then  born,  for  the  reason  given  in  the  argument,  that  it  was  probable 
the  first  son  would  be  otherwise  provided  for  by  the  patrimonial  property  ;  but  there 
appears  nothing  in  the  will  on  which  we  can  build  a  supposition  that  she  intended 
to  carry  her  views  further  than  to  take  the  chance  of  that  result,  whether  it  should 
turn  out  so  or  not.  Xot  a  word  is  introduced  in  the  will  expressing  or  indicating 
any  desire  or  intention  on  her  jiart  to  kec])  the  two  estates  separate,  nor  is  it  stated 
to  be  her  leasoii  for  the  exception  :  then  the  question  is,  whether  such  clear  inten- 
tion is  to  be  collected  from  the  genei-al  tenor  of  the  will.  I  have  considered  it  with 
great  attention,  and  yet  cannot  infer  that  the  testatrix  had  any  thing  further  in  view 
than  the  exclusion  which  she  has  expressed,  of  the  first  or  eldest  son,  and  I  do  not 
think  that  she  meant  to  carry  it  further.  We  should  besides  not  overlook  the  dis- 
tinction between  a  pi-ovision  against  an  event  which  must  happen,  and  one  which 
possibly  may  occur.  Bacon  Frank  had  two  sons  living  at  the  same  time,  after  the 
will  was  made.  She  has  expressly  limited  the  remainder  to  his  second  and  other  sons, 
[80]  without  guarding  .against  the  possible  event  of  their  severally  becoming  the 
eldest,  and  although  slie  lias  selected  the  younger  sons  as  her  de\isees,  she  has  left 
the  chance  of  their  Ijccoming  the  eldest  unprovided  for.  I  therefore  infer,  that  she 
meant  to  give  the  remainder  to  the  younger  son  who  should  Hrst  l)econie  capable  of 
taking  it  absolutely,  without  coiicciniiig  herself  furtlici-  about  .-my  future  possible 
event. 

Then,  as  has  been  well  observed,  this  will  is  accurately  and  tcclinic.illy  drawn,  and 
therefore  wc  must  pay  greater  respect  to  the  terms  of  the  several  devises,  and  should 
take  them  as  exjiressing  the  testatrix's  intention,  and  as  not  omitting  any  thing  which 
might  be  neces.sary  best  to  efi'ectuate  that  intention  ;  and  notliing  could  have  been 
more  easy  than  to  have  inserted  words  whicii  would  have  clearly  expressed  the  supposed 
intention  which  the  [ilaiiititf  in  error  eonteiiils  that  she  enlcrtained. 

Before  we  can  adopt  any  construction  founded  on  a  supposed  intention  which  the 
testatrix  has  not  expressed,  we  siiould  examine  all  its  necessary  consequences,  to  sco 
whether  they  correspond  with  the  construction  proposed  to  lie  adopted.  Now,  in  so 
doing,  we  cannot  but  sec  that  in  this  case,  as  lias  already  been  pointed  out,  the  con- 
stiuetion  eoMtcndcd  for  would,  in  m.iny  |)rob.able  events,  disturb  the  very  order  of 
taking  which  must  have  been  the  object  of  the  supposed  intention,  and  (in  which  .alono 
that  construction  [81]  could  be  founded  ;  for  this  estate,  whicli  it  is  .said  tlie  testatrix 
nie.int  should  not  go  to  the  person  who  should  take  the  [laternal  estate  of  the  family, 
might,  under  the  projiosed  conslniction,  come  into  ])ossession  of  a  third,  fourth,  or 
other  younger  son,  who,  on  failure  of  male  issue  of  bis  elder  brothers,  would  iilso 
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become  entitled  to  the  estate  of  his  faihei'.  Thus  the  sou  who  would  Ije  the  second 
in  the  course  of  events,  would  take  nothing  ;  and  the  male  issue  of  younger  sons 
would  be  also  excluded,  by  holding  this  remainder  to  be  contingent  till  the  father's 
death,  which  would  be  contrary  even  to  this  fancied  intention  of  the  testatrix.  So, 
if  thei'e  were  six  or  more  younger  sons  of  Bacon  Frank,  living  at  any  given  time,  and 
they  happened  to  die  successively  in  the  life-time  of  their  father,  leaving  issue,  this 
devi.se  would  go  over  to  the  prejudice  of  the  issue  of  the  younger  sons  who  never  had 
any  real  or  presumptive  title  to  the  estate  of  theii'  father.  And  many  other  such  cases 
are  referred  to  in  the  judgment  delivered  by  the  Court  below,  shewing  the  inetficacy 
of  giving  to  this  will  the  construction  proposed  by  the  plaintiff. 

According  to  the  doctrine  contended  for  by  the  plaintiff  in  error,  the  consequence 
would  be,  that  this  estate  never  could  vest  till  the  remainder  should  fall  in,  and 
indeed  it  was  so  put  broadly  in  argument.  It  would  in  that  case  be  sometimes  in  one 
branch  of  this  family  and  sometimes  in  another.  It  is  certainly  very  material  to  have 
due  regard  to  the  intention  of  the  testatrix  ;  [82]  but  for  that  purpose  we  can  only 
look  to  the  will,  and,  as  is  properly  said  in  the  case  from  Vesey  senior  {Lmia.r  v. 
llolmden,  p.  294-.5),  we  must  confine  our  view  to  the  time  of  the  making  of  the  will. 
And  doing  so,  I  can  find  nothing  expressed  here  which  bears  out  the  plaintift'in  the 
construction  which  he  would  put  on  it,  although  words  to  that  eficct  might  easily  have 
been  introduced.  In  my  view  of  the  case,  therefore,  it  is  impossible  to  adopt  the 
construction  contended  for  by  him.  I  am  of  opinion  that  the  remainder  vested  on  a 
second  son  coming  into  being,  and  that  it  was  not  divestetl  by  any  of  the  events  which 
afterwards  happened  in  this  family,  and  therefore  I  think  that  the  judgment  of  the 
Court  below  should  be  attirmed. 

My  Brother  Graham  authorizes  me  to  say  that  he  agrees  in  the  opinion  which 
has  been  delivered  by  my  Brother  Wood. 

My  Brother  Dallas  concurs  with  the  rest  of  the  Court. 

Judgment  affirmed. 

The  end  of  Trinity  Term. 

[83]     .SiTTiNCi,s  AFTER  Tkinity  Tekji,  58  Geo.  III.     Gk.w's-Inn  H.\ll. 

The  Attoknkv  General  v.  Bear.  Thursday,  I'oth  June  1618. — Practice  in  crown 
cases. — A  defendant  who  has  been  arrested  on  a  revenue  information  filed  against 
him,  and  has  entered  into  a  recognizance  of  bail  to  appear  and  answer,  cannot 
move  to  discharge  such  recognizance  on  the  ground  of  the  Attorney  General  not 
having  proceeded  to  trial  according  to  notice  till  after  three  clear  terms(exclusively) 
have  elapsed  after  the  time  for  which  notice  of  trial  had  been  given,  not  after 
issue  joined. — Thus  a  defendant  arrested  in  Michaelmas  Term,  having  given  bail 
in  December,  and  pleaded  in  Hilary  Tei'm,  and  received  notice  of  trial  for  the 
subsequent  Sittings,  cannot  move  it  after  Trinity,  nor  until  after  Michaelmas 
Term. 

Sir  William  ()wen  moved  that  the  recognizance  of  bail  entered  into  for  the  defen- 
dant might  Vie  discharged  on  a  common  appearance  being  entered  for  him,  the  Attorney 
General  not  having  proceeded  in  due  time  to  the  trial  of  this  information  in  pursu- 
ance of  jioticc. 

The  motion  was  made  on  an  affidavit  by  the  defendant's  solicitor,  stating  that  in 
Michaelmas  Term,  1817,  the  present  information  was  filed  against  the  defendant  for 
an  ofienee  against  the  revenue  laws,  on  which  he  was  arrested  in  the  latter  end  of 
November,  and  held  to  bail  for  5251.  having  been  kept  in  custody  till  the  middle  of 
the  following  month,  when  he  was  discharged  on  the  usual  recognizance  of  bail  to 
appear  and  answer  to  the  information  ;  that  the  defendant  [84]  pleaded  not  guilty, 
and  notice  of  trial  was  given  for  the  Sittings  after  the  next  Hilary  Term,  but  the 
Attorney  Gcnei'al  did  not  proceed  to  the  trial  of  the  information,  nor  had  he  counter- 
manded his  notice  of  trial.  That  notice  of  trial  was  afterwards  given  for  the  following 
Easter  Term,  which  was  countermanded,  and  a  third  notice  given  for  the  Sittings  after 
last  Trinity  Term  ;  and  that  on  the  .'Jd  instant  notice  was  served  on  the  solicitor  for 
the  customs,  and  the  clerk  in  court  for  the  Crown,  of  the  present  application. 

Dauncey  opposed  the  application  on  the  ground  that  three  clear  terras  had  not 
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elapsed  siiiuo  tliu  time  for  which  notice  of  trial  luul  liceii  given,  which,  in  the  case  of 
the  Attorney  General  proceeding  for  the  Crown,  was  the  rule  cf  practice,  and  in  the 
present  case  there  had  been  only  two  clear  terms  between  that  time  and  the  present 
application,  the  plea  in  this  case  having  been  filed  of  Hilary  Term. 

The  Court  (having  taken  the  report  of  the  practice  from  their  otticers)  refused  the 
Motion. 

[85]  TifF.  Attorney  Gener.\l  v.  Eyton  .\nd  Otiieks.  Thursday,  •25th  June  1818. 
— Query  whether  in  case  of  an  information  filed  by  the  Attorney  Geneial,  where 
the  defendant  has  put  in  his  answer,  and  the  Attorney  General  has  not  replied, 
or  otherwise  proceeded,  for  three  terms,  the  defendant  may,  on  motion,  obtain  an 
order  that  he  may  go  without  day. — A  motion  made  for  such  an  order  was  directed 
to  stand  over,  to  abide  the  result  of  a  search  for  precedents. 

An  information  had  been  filed  against  the  defendant  Eyton,  the  customary  heir 
of  his  fathei-,  who  had  died  indebted  to  the  Crown,  and  the  other  defendants,  for  the 
purpose  of  procuring  the  copyhold  property,  which  had  belonged  to  the  deceased,  to 
be  .sold,  in  discharge  of  the  unsatisfied  Crown  debt. 

The  general  creditors  of  the  deceased  had,  in  the  mean  time,  filed  a  bill  in  Chancery 
against  the  defendant,  praying  that  the  copyhold  estates  might  Ijc  sold,  and  the  produce 
applied  in  satisfaction  of  their  demand  ;  and  they  had  oljtained  a  decree  accordingly. 
It  therefore  became  necessary,  for  the  purpose  of  making  a  clear  title  and  afi'ectiug  a 
-sale,  that  the  question  between  the  Crown  and  the  customary  heir,  should  first  be 
disposed  of. 

With  that  object  a  motion  was  made  in  Trinity  Term,  informing  the  Court  that 
the  defendants  had  filed  their  answer  to  the  information  in  Trinity  Term,  1817,  and 
that  the  Attorney  General  had  not  .since  replied,  or  otherwise  proceeded  in  the  cause, 
praying  thei-eforc  that  the  defendants  might  go  without  day,  and  the  Court  granted 
an  oi'dci-  nisi,  which  was  afterwards  made  absolute. 

[86]  Daunccy,  for  the  Attoiney  (General,  now  mo\'ed  to  discharge  that  order,  con- 
tending that  by  the  practice  of  this  Court  such  an  order  as  had  been  made,  could 
not  bu  granted  against  the  Crown  :  and  he  cited  Fowl.  E.vchequer  Practice,  vol.  i. 
p.  118,  and  the  cases  thei'e  adverted  to,  informing  the  Court  that  this  information  was 
i)y  the  Attorney  General  in  his  own  right,  and  not  through  the  medium  of  a  relator, 
and  that  the  defendants  had  not,  before  they  made  this  motion,  demanded  a  replication 
or  given  notice  of  the  intended  application. 

Kichai'ds,  Chief  Baron,  having  expressed  himself  to  incline  towards  the  same 
(i])inion,  inquired  as  to  the  jjractice  of  the  officer  (who  reported  that  the  defendant 
might  obtain  the  order  applied  for,  under  the  circumstances,  and  the  delay  of  the 
Attorney  (ieneral  in  not  proceeding  for  thi-ee  clear  terms,  and  he  stated  that  he  was 
allowed  only  one  term  when  he  |ii-occeded  e.v  relatione) :  but  the  Lord  Chief  liaron 
observed  that  his  impression  was  still  against  the  ])ro])riety  of  making  such  an  oi'dor. 

Martin  having  informed  the  Court  that  he  had  obtained  a  similar  order  again.st  the 
Crown,  in  the  case  of  The  Atloniei/  Generalv.  Coclnunc,  the  motion  was  ordered  to  stand 
over,  to  aH'onl  the  officer  an  opportunity  of  searching  for  piecedents,  when  it  was 
directed  to  be  mentioned  again. 

Adjourned. 

[87]     CoiUM  Kicii.utDS,  Li).  Cn.  B.mion. 

Mk'Iiici,  i:  BfLi.KN  (AND  AiTciiE.soN  AND  DasiiwooI),  Deceased).  Friday,  '-'fith 
.Inne  1818. — Costs. — ^Vhcrc  one  of  several  co-defendants  in  a  suit  for  tithes, 
wherein  a  general  decree  of  costs  hmj  been  made,  survived  the  rest,  the  Court 
refused  to  order  the  costs  to  lie  apportioned,  so  as  to  relieve  the  survivor  from  the 
effect  of  such  decree. 

[Referred  to,  Stumm  v.  JJixon,  1889,  22  Q.  B.  D.  530.] 

Daimcey  moved  on  behalf  of  the  defendant  Bullcn,  that  the  Deputy  Hcmembraiicer, 
to  whom  it  was  referred  to  t.ix  the  plaiiitill' his  costs  of  this  suit,  .so  far  as  the  same 
respected  the  defendant  IJullcn  .iiid  tlir  utiicr  deceased  defendant'^,  and   also  his  costs 
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of  tlie  issues  at  law,  tried  ]>y  the  same  defendants,  might  review  his  taxation  in  certain 
respects,  and  that  he  should,  after  such  reviewal,  ascertain  and  apportion  so  much  of 
the  costs  as  respected  the  defendant  Bullen  only,  the  sole  surviving  defendant  in  this 
cause,  and  that  defendant  Bullen  might  be  at  liberty  to  file  exceptions  to  the  Deputy 
Remembi'aucer's  report  of  his  allowance  of  the  costs,  the  apportionment  of  which 
was  now  sought  to  be  made,  and  also  in  respect  of  the  items  complained  of. 

The  grounds  of  the  motion  were  fii'st,  that  larger  fees  to  Counsel  had  been  allowed 
than  ought  to  have  been  given  ;  and  secondly,  that  the  defendant  Bullen  ought  not  to 
be  considered  liable  to  the  payment  of  the  costs  of  the  other  defendants,  who  were 
dead,  as  the  interests  of  the  several  defendants  were  distinct,  and  the  trials  had  been 
distinct. 

[88]  Martin  appeared  for  the  plaintiff,  in  opposition  to  the  motion. 

Richards,  Lord  Chief  Baron.  I  never  remember  any  instance  of  a  case  where 
the  decree  for  costs  had  been  general,  in  which  a  defendant  who  has  survived  his 
co-defendants,  has  been  relieved  on  such  an  application  as  the  present.  It  may  possibly 
be  a  hard  thing  on  the  surviving  defendant,  but  it  is  one  of  the  hardships  which  neces- 
sarily belong  to  such  a  case.  No  instance  whatever  is  adduced  of  such  a  thing  ever 
having  been  done,  and  I  think  it  contiary  to  every  rule  of  a  court  of  equity.  As  to 
the  first  pai't  of  the  motion  it  may  be  referred  back  to  the  Deputy  Remembrancer  to 
review  his  taxation,  but  the  latter  part  must  be  refused. 

Whyman  v.  Legh.  Demurrer.  Friday,  26th  June  1S18. — Where  a  defendant 
demurred  generally  to  a  bill  for  discovery  as  to  whether  he  had  not  deeds,  &c  in 
his  possession  destructive  of  his  title,  there  being  parts  of  the  bill  which,  wh:itever 
should  be  the  fate  of  the  demurrer,  ought  to  be  answered,  and  the  demurrer  was 
on  that  account  over-ruled,  the  Court  gave  leave  to  withdraw  and  demur  particu- 
larly, and  answer,  on  payment  of  full  costs  as  between  party  and  party. — Such  a 
demurrer  over-ruled,  a  defendant  being  entitled  to  avail  himself  of  instruments 
in  the  possession  of  a  plaintiff',  which  may  shew  that  the  former  has  a  right,  or 
that  the  latter  has  none. 

This  was  a  demuri'erto  a  bill  filed  for  a  discovery  of  the  defendant's  title  to  certain 
tithes,  for  an  account  of  which  he  had  filed  a  bill,  as  impropriate  rector  of  Prestbury 
in  the  count}-  of  Chester. 

[89]  The  present  plaintifi's  bill  charged  the  said  suit  still  depending ;  that  the 
defendant  had,  or  had  had,  in  his  possession,  cei-tain  conveyances,  deeds,  &c.  by  which 
he,  or  the  person  entitled  to  the  tithes  sought,  had  conveyed,  or  intended  to  convej' 
them  ;  and  that  the  said  tithes  were  not  purchased  by,  or  well  and  sufficiently  conveyed 
to  defendant,  or  the  party  from  whom,  &c. 

The  bill  then  charged  more  particularly  certain  conveyances  (describing  them  by 
their  dates  and  parties),  wherein  the  tithes  had  been  conveyed  to  persons,  inconsistent 
with  any  title  being  in  the  defendant,  and  that  such  deeds  were  in  his  possession,  iKrc. 
— and  also  that  the  said  tithes  had  been  severed  and  de\'ised  for  a  term  of  400  years 
still  outstanding,  chargeable  with  the  payment  of"  certain  annuities,  and  not  vested  in 
defendant,  and  that  there  wei'C  other  outstanding  terms  and  divers  family  settlements 
atl'ecting  the  right  to  the  .said  tithes,  whereby  it  would  appear  that  the  defendant  was 
not  entitled  thereto. 

The  bill  then  stated  that  within  a  certain  township  within  the  said  rectory  there 
was  a  modus  on  the  pait  of  the  occupiers  who  had  corn  and  ha}'  on  their  lands,  of  a 
tenth  kiver  or  rydei'  (a  quantity  of  ten  sheaves),  in  lieu  of  the  tithes  of  corn  and  hay  : 
and  as  to  the  occupiers  whose  lands  produced  hay  and  no  corn,  6d.  for  every  day's 
math  of  upland,  and  Is.  for  every  day's  math  of  watered  meadow,  the  day's  math 
being  half  an  acre  of  customary,  or  an  acre  of  statute  [90]  meas>n-e  ;  and  that  the 
defendant  had  in  his  possesision  or  power  divers  books,  &c.  which  would  prove  and 
establish  the  said  moduses,  and  which  he  refused  to  produce. 

To  that  bill  the  defendant  filed  a  general  demurrer,  which  came  on  to  be  argued 
in  last  Kaster  Term,  by 

Dauncey  and  Spence  for  the  demurrer,  and 

Agar  and  Simpkinson  for  the  bill,  when 

The  Coui-t  held  that  the  bill  having  stated  that  there  existed  a  modus,  and  there- 
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fore  required  an  answer  as  to  that  jjart  at  least,  held  that  tlic  general  demurrer  must 
be  overruled. 

Leave  was  then  asked  to  withdraw  the  present  demurrei-  for  the  purpose  of  con- 
firming it,  and  demurring  more  particularly,  and  at  the  .same  time  answering  sueli 
parts  of  the  bill  as  required  to  be  answered. 

That  application  was  opposed  ;  for  that  thus  a  defendant  might,  on  every  occasion, 
first  demur  generally,  and  having  taken  the  opinion  of  the  Court,  might  withdraw,  and 
demur  more  paiticularly  aeeording  to  exigencies:  all  which  operates  in  delay  of  the 
discovery,  but 

The  Court  gave  leave  as  prayed,  on  terms  of  payment  by  the  defendant  of  the 
full  costs,  to  be  [91]  taxed  as  between  party  and  party.     Vide  2  Sch.  &  Lefr. 

The  second  demurrer  now  came  on  to  bo  argued. 

The  defendant  on  this  occasion  had  demurred  to  so  much  of  the  bill  only  as  sought 
the  disco\'ery  of  his  title  deeds,  taking  the  charges  severally  on  that  point ;  and  as  to 
the  charge  of  moduses,  and  the  possession  of  papers,  books,  &c.  which  would  establish 
them,  he  answered,  by  submitting  the  point  to  the  Court,  and  a  denial  of  the  facts. 

Dauneey  and  Spcnce  for  the  demurrer,  objected  that  the  present  was  nothing  more 
than  a  mere  experimental  fishing  bill,  tiled,  not  bona  fide  for  the  purpose  of  the 
discovery  aft'ected  to  be  .sought,  but  to  harass  the  defendant  in  his  other  suit — and  that 
it  was  vague  and  uncertain,  without  precision  in  its  object,  if  it  had  any  beyond  an 
attempt  wantonlv  and  at  random  to  expose  the  defendant's  title  deeds,  without  setting 
up  any  title  in  the  plaintiff:  Buden  v.  JJore  (2  Ves.  sen.  444). 

And  they  also  objected  that  the  plaintitt'  had  stated  no  fact  to  shew  the  Court  that 
there  existed  any  thing  entitling  him  to  call  on  the  defendant  for  the  indefinite  discovery 
sought;  that  even  if  the  defendant  had  in  his  possession  [92]  the  deeds,  &c.  alluded 
to,  the  plaintiff  coukl  not  oblige  him  to  produce  them,  without  shewing  that  he  had  a 
connnon  interest  with  the  defendant  in  them  :  Burton  v.  Nt:nUc  (2  Cox,  242) ;  and  they 
mentioned  that  a  demurrer  in  all  respects  pi-ecisely  similar,  had  been  lately  allowed  by 
the  \'iee  Chancellor. 

Cl.arke  and  Agar,  contri,  contended  that  the  present  bill  was  not  of  the  descrijition 
which  had  l)een  given  to  it;  that  tlie  ol>ject  of  it  was  merely  and  fairly  to  know  from 
the  defendant,  whether  he  had  in  point  of  fact  any  pretence  for  setting  up  a  title  to 
the  tithes  sought:  and  they  cited  the  cases  of  Stroud  v.  Deacon  (1  Ves.  sen.  37),  and 
Mi:ti:alfe  v.  Ilcrvey  (1  \'es.  sen.  24M).  In  this  ease  it  might  appear  by  the  very  deed, 
under  which  the  defenrlant  claims  title,  that  the  tithes  were  reserved. 

l)auncey  having  i-e])licd, 

Kicii.MMis,  Lord  Chief  Baiim.  The  ipiestion  ()ut  is  merely  whether  the  defendant 
has  not  in  his  ])ussession  certain  deeds,  which,  if  ])rodUcod,  would  shew  that  he  h.ul  no 
title.  The  plaintili'  does  not  ask  the  production  of  the  deeds,  unless  that  should  ha  so 
in  point  of  fact — unless  he  has  deeds  in  his  possession  which  destroy  his  pretended 
title,  and  shew  him  to  be  a  stranger. 

Su])pose  th.tt  this  had  been  a  cross  bill  filed  to  establish  a  modus.  On  a  reference 
01'  an  issue,  [93]  all  the  deeds  would  be  ordered  to  be  produced  ;  and  why  should  they 
not  now  be  in(|iiired  into  !  This  is  a  very  ditlorent  case  from  an  application  to  inspect 
title  deeds.  The  plaintiH'  lias  a  right  to  the  benefit  of  any  instrument  in  the  possession 
of  the  defendant,  which  might  make  in  iiis  favor,  such  as,  for  instance,  would  shew 
that  he  had  the  right,  or  that  the  defendant  had  not. 

(tK.\I!AM,  Haron.  A  (hsfendant  lias  a  light  to  chiirge  a  ]ilaintifl',  l)riiiging  an  eject- 
ment .-igaiii.st  him,  with  h.aviiig  no  title,  and  to  ask  him  quo  jure  he  proceeds,  if  this 
demurrer  had  been  more  confined,  the  Court  might,  to  a  certain  extent,  have  protectetl 
the  <lefcndant,  but  they  must  also  assist  a  plaint  ill'  where  he  ni.akes  out  a  fair  ca.se  for 
their  interference,  and  the  defendant  cannot  produce  any  reasonable  objection  to  it  in 
the  mode  of  (lemurier. 

WdOii,  l.aron,  absent. 

(LvKitow,  Haron.  If  a  man  chuses  to  become  a  litig.ant,  lie  may  surely  bo  .asked 
as  to  his  consciousness  of  having  not  a  sh.'wlow  of  title  to  the  subject  m.-Uter  of  In's 
clitim  :  and  lh.it  without  infringing  the  sacred  rule  that  titles  .arc  not  to  lie  w.inlonly 
raked  up  without  good  cause. 

Per  Curiam.     Demurrer  over-ruled. 
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[94]  The  King  (in  Aid  of  Osbornk,)  r.  Osbourne.  Friday,  26th  June  1818. — The 
statute  56  Geo.  III.  c.  50,  although  passed  for  the  purpose  of  general  good  and 
public  benefit  in  promoting  good  husbandry,  does  not  extend  to  bind  the  Crown  : 
therefore  sales  of  goods  seized  under  prerogative  process  are  not  within  it,  and 
the  sheriff  must  sell  unconditionally.  Nor  can  the  sheriff  sell  crops  as  subject  to 
tithe  :  he  must  sell  without  any  qualification. 

A  writ  of  venditioni  exponas  having  been  directed  to  the  sheriff  of  Stafford,  com- 
manding him  to  sell  so  much  of  the  defendant's  goods  and  chattels,  crops  of  corn, 
farming  stock,  and  other  effects,  seized  by  the  said  sheriff  under  this  extent,  as  would 
satisfy  the  debt,  he  made  (in  substance)  the  following  return  : — that  he  had  sold  the 
residue  of  the  said  goods,  &c.  (some  of  them  having  been  already  sold  under  a  prioi' 
writ  of  extent)  for  the  best  price,  &c.  ;  and  that  he  had  sold  136  acres  of  growing  oats, 
subject  to  a  condition  that  the  same  should  be  used  and  expended  according  to  a 
certain  covenant  or  indenture  of  lease  bearing  date,  &c.  ifcc.  pursuant  to  the  statute 
56  Geo.  III.  c.  50  ;  and  that  he  had  offeied  to  sale  the  meadow  grass,  and  seed  grass 
of  the  second  and  third  year's  growth,  and  the  manure  within  mentioned,  subject  to  a 
condition  that  the  same  should  be  used  and  expended  upon  the  premises  according 
to  the  covenants  of  the  abox^e  lease,  but  was  not  al)le  to  sell  them,  and  that  the)' 
remained  in  his  hands  for  want  of  buyers.  And  he  also  i-etnrned  that  the  136  acres 
of  growing  oats  were  sold  by  him,  subject  to  the  tithe  to  be  taken  thereupon  by  the 
tithe  owner. 

On  that  retuiii  Dauncey  and  West,  E.  moved  for  an  attachment  against  the  sheriff, 
for  a  contempt  [95]  in  not  selling  the  .said  goods,  &c.  unconditionally,  in  obedience  to 
the  writ  of  venditioni  e.xpona=,  without  imposing  any  of  the  terras  enumerated  in  his 
I'eturn.  The  Court  a;ranted  the  rule,  on  the  ireneral  ground  that  the  Crown  was  not 
bound  by  the  56  Geo.  III.,  because  not  expressly  named  *. 

Winter  now  .shewed  cause  He  contended  (admitting  the  general  prerogative  of 
the  Crown)  that  the  present  case  was  distinguishable  from  the  existing  authorities 
which  have  determined,  that  in  certain  cases  the  Crown  is  not  bound  by  statutes  which 
are  not  expressly  made  to  aft'ect  the  roval  prerogatix'e,  not  only  in  the  very  general 
terms  of  the  t  act  of  parliament  on  which  the  return  had  been  founded,  but  on  the 
higher  consideration  that  it  was  J  a  statute  which  had  for  [96]  its  object  a  public  good, 
and  therefore  precisely  within  the  principle  of  the  acknowledged  exception  {a)  to  the 
rule,  that  the  Crown  shall  not  be  ousted  of  a  precedent  prerogative  without  express 
words.  This  act  was  manifestly  passed  for  the  purpose  of  suppressing  the  wrong  (i) 
done  to  landlords,  in  allowing  the  accidental  interference  of  the  law,  by  execution  of 
process  in  the  hands  of  the  sheriff,  to  defeat  their  tenant's  engagements  with  them,  and 
destroy  the  covenants  by  which  thev  had  provided  for  the  protection  of  their  property 
from  deterioration,  l)y  the  ruinous  effects  of  bad  husbandry.  Nor  was  the  advantage 
of  the  landlord  the  onl)'  object  of  the  statute,  for  it  was  an  act  passed  for  the  general 
encouragement  of  the  agriculture  of  the  country.  And  for  those  reasons  he  submitted 
that  it  was  peculiarly  within  tlie  rational  and  liberal  exception,  which  had,  from  the 
earliest   times,  been   recognized  in  law,  as  affecting,  and   narrowing   the   otherwise 

*  Attorney  General  v.  AUgood,  Parker,  1.  The  King  v.  Ellis,  ante,  vol.  i.  23.  The 
King  v.  De  C'anx,  ante,  vol.  ii.  17. 

t  The  words  are,  "  that  from  and  after  the  passing  of  this  act  no  sheriff  or  other 
officer  in  England  or  Wales  shall,  by  virtue  of  any  process  of  any  court  of  law,  carry 
off,  or  sell,  or  dispose  of,  for  the  purpose  of  being  carried  off  from  any  lands  let  to 
farm,  any  straw  threshed  or  unthreshed,  &c.  &c.  &c.  being  produce  of  such  lands, 
when,  according  to  any  covenant  or  written  agreement  entered  into  and  made  for  the 
benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  &c.  &c.  ought  not  to  be  taken 
off  or  withholden  from  such  lands,  or  which,  by  the  tenor  and  effect  of  such  covenants 
and  agreements,  ought  to  be  used  and  expended  thereon." 

J  The  preamble  of  the  act  recites,  that,  "  whereas  it  is  expedient  that  the  execution 
of  legal  pi'ocess  should  be  so  regulated  as  to  be  consistent  with  good  husbandry,  and 
the  effect  and  intent  of  covenants  and  agreements  entered  into  between  the  owners 
and  occupiers  of  land  let  to  farm." 

(a)  The  case  of  Ecclesiastical  Persons,  5  Eep.  l-l  b.    2  Inst.  142  and  350. 

(i)  Magdalen  College  case,  11  Rep.  72  a.,b. 
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general  legal  proposition,  that  unless  the  Crown  be  expressly  named  in  acts  of  parlia- 
ment, it  shall  not  be  bound  by  their  enactments. 

The  public  utility  and  benefit  contemplated  by  this  statute,  and  the  comprehensive 
and  un-[97]-restiaincd  terms  of  it,  he  submitted,  rendered  inapplicable  to  this  question, 
the  authorities  deduced  from  the  cases  wherein  the  statutes  of  the  -ith  (ch.  Ifi.)  and 
8th  (ch.  1-1.)  of  Anne  had  been  the  subject  of  consideration  ;  the  one  being  merely 
an  act  for  amending  tiie  law  as  to  certain  formalities  of  pleading  and  I'emoving  certain 
technical  restrictions;  and  the  other,  which  had  a  more  enlarged  and  beneficial  object, 
having  an  express  saving  of  the  rights  of  the  Crown,  so  far  being  a  legislative 
iidmission  that  such  statutes  would  otherwise,  on  principles  of  public  policy,  have 
been  binding  on  the  Crown  :  and  in  the  act  on  which  the  return  of  the  sheritt"  is  in 
this  case  founded,  the  right  of  the  Crown  is  not  as  in  the  8th  of  Anne,  ch.  14, 
expressly  saved. 

Dauncey,  in  reply,  relied  on  the  prerogative  of  the  Crown  and  the  admitted  rule 
of  law  respecting  it :  which  he  ui'ged  could  not  lie  abridged  by  the  operation  of  statutes, 
intended  to  suppress  private  wrongs  working  injury  between  subject  and  subject.  As 
much  for  the  suppression  of  wi'ong,  he  contended,  were  the  statutes  of  Frauds  (Keg. 
v.  Arnold,  7  Yin.  105), — of  Bankrupts,  and  others,  none  of  which  bind  the  King,  and 
that  solely  because  he  is  not  named  ;  yet  those  statutes  were  as  ol)viously  intended  to 
promote  the  pul)lic  good  and  to  suppress  wrong,  as  this  act  of  parliament.  Ho  sub- 
mitted therefore  that  in  the  case  of  the  Crown,  tiie  landlord  was  left  to  his  remed_v 
against  the  tenant  on  his  covenant. 

[98]  RiCiiAitD.s,  Chief  Baron.  The  question  is,  whether  the  Crown  is  to  be  con- 
sidered as  in  the  situation  of  a  plaintiff,  within  the  meaning  of  this  act  of  ])arliament, 
who  has  obtained  judgment  and  put  his  execution  into  the  hands  of  the  sheriii'.  It 
has  been  very  fairly  argued  on  the  part  of  the  shcrifi',  and  with  considei'able  al)ility, 
that  the  Court  should  consider'  the  saving  clause  which  has  been  introduced  into  the 
statute  of  the  8th  of  Anne,  as  an  acknowledgment  that  acts  of  parliament  in  favor  of 
agricultural  interests  may  bind  the  Crown,  although  not  expressly  named  ;  but  we  are 
unanimously  of  opinion  that  that  pioviso  must  have  ))cen  thought  to  have  become 
necessary,  in  consc(iuence  of  the  word  extent  having  l)een  used  in  that  act,  and  that 
alone  may  account  for  the  abundant  caution  of  inscT'ting  such  a  clause.  In  this  statute, 
on  the  contrary,  the  Crown,  or  the  Crown  process,  is  not  in  any  way  alluded  to,  and 
therefore  we  are  of  opinion  that  it  does  not  bind  the  Crown  or  ali'ect  the  prerogative 
process. 

The  rest  of  the  Court  concurred. 

Garkow,  Baron.  The  act  begins  with  pro\iding  for  ])rcsci'ving  covenants  between 
the  owners  and  occupiers  of  land  let  to  farm,  and  it  never  loses  sight  of  those  parties 
till  the  end;  and  there,  in  the  11th  section,  it  contemplates  the  case  of  tenants 
becoming  insolvent,  and  ))rovidcs  that  the  assignees  shall  not  deal  with  the  crops 
on  the  farm,  otherwise  than  the  tenant  might  have  done  :  evidently  in  every  other 
j)os-[99J-sible  case  of  insolvency,  leaving  the  landlord  to  his  remedy  on  the  co\ciiant, 
and  clearly  abstaining  from  cases  where  the  Crown  might  be  concerned. 

Per  Curiam.      liule  absolute. 

As  to  that  part  of  the  return  which  stated  that  the  sliciill'  h.id  sold  the  pi'oijcrt}', 
subject  to  the  tithe  which  should  be  due — on  its  being  mentioned  to  the  Court  for  the 
])urpose  of  obtaining  their  opirn'on,  on  the  pro])riety  or  impropriety  of  the  sale  by  the 
sheriii',  with  such  a  ((ualitication — they  said  that  the  shcrilV  had  no  right  to  clog  the 
sale  with  any  such  condition,  but  should  have  sold  the  ellccts  unqualifiedly  ;  f(jr  the 
land  migiit  have  been  subject  to  a  modus  or  comjjosition. 

[100]  Drake  v.  .Smyth  and  Otiikrs.  Saturday,  iTlh  . I uuc  isis.— The  Court  will 
not  make  an  order  that  a  plaintiil",  in  an  issue  directed  by  a  decree  to  be  tried  at 
a  previous  assize,  shall  nan;c  aii  attorney  in  the  otlice  of  pleas  to  appear  anil  acce|)t 
the  issue. — The  course  is  to  move  that  the  issue  be  taken  pro  confesso  against  the 
plaintiff,  if  he  do  not  go  to  trial. 

An  issue  having  been  ordered  to  try  a  modus  in  this  cause  by  a  decree  made  Ihcicin, 
on  the  .'id  of  February  last. 


nn 


Harlier  on  tlie  part  of  the  defendants  moved  jjursuant  to  notice,  that  tiie  plaintiil' 
;ht  be  directed  forthwith  to  name  an  Attorney  in  the  Office  of  Fleas  in  this  Court, 
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to  appear,  receive,  and  accept  the  issue  directed  by  the  decree  to  be  tried  at  the  next 
assizes  for  the  county  of  York,  or  that  the  issue  might  be  taken  pro  confesso  against 
the  plaintiff. 

Martin  opposed  the  motion. 

Per  Curiam.  This  application  is  premature.  The  course  is  to  move  to  take  the 
issue  pro  confesso  if  the  plaintiff  do  not  go  to  trial  in  pursuance  of  the  decree. 

Motion  refused. 

[101]  WooDHEAD  V.  Boyd.  Saturday,  27th  June  1818. — In  the  affidavit  used  in 
applying  for  commission  to  examine  witnesses  abroad,  it  is  not  necessary  to  state 
that  the  applicant  would  have  a  good  defence  if  he  could  procure  the  evidence 
of  the  witnesses  proposed  to  be  examined,  or  to  shew  that  there  are  necessary' 
facts  within  their  knowledge  required  by  plaintiff'  to  be  proved  on  his  defence. 

Stephen  opposing  a  motion  for  a  commission  to  examine  witnesses  abroad,  objected 
— that  the  affidavit  did  not  state  that  the  plaintiff"  had  a  good  defence  if  he  could 
procure  the  evidence  of  the  witnesses  proposed  to  be  examined, — and  that  his  Solicitor 
ought  to  join  in  that  part  of  the  atfidavit, — and  that  the  mere  statement  that  he  could 
not  safely  proceed  to  trial  without  the  evidence  of  such  witnesses  was  insufficient 
without  shewing  it  (generally  at  least)  by  some  stated  necessary  facts  required  to  be 
proved,  and  being  within  their  knowledge. 

Richards,  Chief  Baron.  However  desirable  it  might  be  to  adopt  the  practice 
on  which  the  first  objection  is  founded,  it  has  never  yet  been  held  to  be  indispensibly 
necessary  in  these  eases,  although  the  Court  have  often  said  that  it  would  be  useful 
to  require  it,  such  affidavits  have  always  been  held  sufficient  to  call  on  us  to  exercise 
the  inherent  jurisdiction  of  Courts  of  Equity  in  granting  these  commissions. 

[102]  In  the  Matter  of  John  Bick.  Saturday,  27th  June  1818.— A  prisoner 
whose  recognizance  had  been  estreated  for  not  appearing  to  an  indictment  for 
embezzlement  of  county  bridge  money  received  by  him  as  constable,  ordered  to 
be  discharged  conditionally  on  his  producing  the  consent  of  the  county  from  the 
Cleik  of  the  Peace  at  the  next  General  Quarter  Sessions,  after  having  been  in 
gaol  for  a  certain  time. — But  the  Court  had  originallv  refused  the  application 
without  such  consent  on  petition,  (verified  by  his  affidavit)  stating  that  he  had 
been  in  g.iol  since  I)eceml.)er,  and  that  he  was  not  worth  .51. 

This  petition  set  forth  that  the  petitioner  who  had  been  constable  of  the  lower 
division  of  Tewkesbury,  had  been  a  defaulter  in  respect  of  certain  bridge  money 
received  by  him  as  a  constable  for  the  use  of  the  county,  on  account  of  which  he 
had  been  indicted  at  the  Quarter  Sessions,  when  he  entered  into  a  recognizance  for 
his  appearance  which  he  had  forfeited,  and  on  that  account  was  remaining  in  gaol ; 
and  that  he  was  not  worth  .51. 

Sir  William  Owen  had  moved  for  his  discharge  in  Hilary  Term  under  these 
eii'cumstances  ;  but  it  appearing  that  he  had  only  been  in  gaol  since  Novemlier  ;  they 
said  he  had  not  been  so  long  in  prison  as  the  nature  of  his  offence  demanded. 

In  Easter  Term  following  the  application  was  i-enewed,  when  the  Court  required 
the  consent  of  the  county. 

It  was  now  moved  again  conditionally  on  the  consent  being  produced  at  the  next 
Oeneral  Quarter  Sessions  of  the  Peace. 

The  Court  doulited  whether  they  could  make  an}'  such  order,  but  referring  to  the 
Officer  of  [103]  the  Lord  Treasurer's  Depaitment,  he  certified,  that  similar  applications 
had  been  granted.     They  then 

Allowed  the  Petition. 

In  the  Matter  of  an  Insuper,  set  in  Respect  of  Certain  Sums  Deficient  on  Account 
of  the  Land  Tax — Assessed  Taxes — and  Property  Duty,  for  several  Years,  on 
The  Inhabitants  of  the  Parish  of  ^VooTTON,  in  the  DnisioN  of 
Redbornstoke,  (Bedford)  for  the  Defalcation  of  one  of  the  Collectors  of  those 
Duties.  Saturday,  27th  June  1818. — If  the  acting  commissioners  of  the  land- 
tax,  assessed  taxes,  &c.  refuse  (unless  indemnified)  to  proceed  to  make  a  re-assess- 
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nieiil  oil  tlie  pniish,  to  wliioh  the  (leficionc'\'  applies,  in  execution  of  the  powers 
entrusted  to  them  by  the  several  acts  of  parliament,  where  insuper  has  been  set 
on  the  parish,  whose  collector  is  a  defaulter,  the  Court  will  order  them  to  do  so 
by  rule  to  shew  cause  in  the  nature  of  a  mandamus. — Service  on  their  clerk 
ordered  to  be  deemed  good  service. — The  Crown  is  not  limited  to  any  time  within 
which  to  make  such  an  application. 

Dauncey  had  obtained  an  order  against  the  commissioners  for  executing  the  acts 
relating  to  the  above  taxes,  to  shew  cause  wh\'  they  should  not  proceed  to  make  a 
re-assessment  for  the  insupers  set  on  the  inhabitants  of  the  parish  of  Wootton,  and  to 
raise  and  pay  the  several  sums  to  his  Majesty  in  discharge  thereof,  according  to  the 
powers  and  directions  of  the  several  .statutes,  38  Geo.  III.  c.  5,  s.  1 8,  (land-tax) — 
43  Geo.  III.  [104]  c.  IGl,  s.  56,  (assessed  taxes)— 4G  Geo.  III.  c.  G5,  s.  189  (property 
duty) — and  that  service  of  the  order  on  the  clerk  to  the  commissioners,  might  be 
deemed  good  service  on  them  respectively. 

The  motion  (which  was  in  the  nature  of  a  mandamus)  was  made  on  an  affidavit, 
stating  that  it  appeared  from  the  accounts  of  the  Keceiver  General  for  Bedfordshire, 
and  the  records  of  this  Court,  that  the  insuper  pi-ocesses  of  distringas,  having  been 
returned  against  the  collector,  and  his  efTects  having  been  taken  and  applied  in 
discharge  of  his  arrears,  and  he  himself  in  prison  for  the  deficiency,  process  had  i.ssued 
against  the  inhabitants  of  Wootton,  for  his  default  and  failui'c,  and  that  issues  had 
been  distrained  on  them,  on  account  of  the  said  deficiency,  which  remained  to  be  raised 
Ijy  re-asse.ssment :  —that  the  acting  connnissioners  had  been  called  on  and  supplied 
with  instructioTis  liy  the  comrai.ssioners  for  the  afiairs  of  taxes,  to  proceed  to  make 
re-assessments  in  j)ursuancc  of  the  acts  ;  but  that  they  had  declined  to  do  so  giving 
as  a  re:isi)n  that  they  did  not  consider  themselves  safe  in  making  a  re-assessment 
without  an  indemnity. 

It  was  urged  that  the  Court  had  power  to  make  the  order  prayed  against  the  com- 
missioners, that  it  had  exercised  such  a  juiisdiction  in  many  cases  (a) ;  and  that  the 
commissioners  had  no  [105]  right  to  any  extraordinary  indemnity  from  the  Crown. 
It  was  stated  that  the  insuper  was  still  pending  against  the  inhabitants,  and  that 
owing  to  the  delay  of  the  re-assessment,  fines  were  levied  on  them  twice  a  year. 

Storks  shewed  cause,  submitting,  that  the  terms  of  the  act  (38  Geo.  III.)  were  not 
laige  enough  to  authorize,  or  at  least  to  require  the  commissioners  to  make  the 
re-assessment,  and  it  was  contended  that  in  a  case  of  doubt  the  commissioners  were 
entitled  to  demand  an  indemnity. 

I'er  CuTiani.  The  words  of  the  act*  (38  Geo.  III.)  are  quite  large  enough  to 
impose  this  duty  on  the  commissioners.  The  deficiency  aro.sc  from  the  neglect  of  the 
collector.  It  is  the  duty  of  the  oflicer,  and  the  inhabit^mts  to  take  care  thut  the  money 
paid  for  tjixes,  finds  its  way  into  the  Treasury.     We  therefore  make  the 

Itiile  absolute. 

The  cases  of  the  other  taxes  were  admitted  to  be  determined  by  the  above  decision, 
unless  as  regarded  the  assessed  taxes,  the  provision  in  [106]  the  43d  ficorgc  III.  that 
"the  parish  or  jjlace  (in  respect  of  whicii  such  taxes  were  deficient)  shall  be  re-assessed 
fvs  soon  after  such  default  shall  l)c  iliscf)veied  .is  conveniently  can  be  done,"  had 
tied  the  counnissioiicis  down  to  any  limited  time  within  which  such  reassessment 
should  be  made.     In  the  present  case  the  deficiency  was  discovered  in  the  year  I8((i). 

Curia.  There  can  be  no  limitation  in  llic  case  of  the  Crown,  in  matters  of  |iublii' 
revenue. 

End  of  Sittings  after  Trinity  Term. 

(a)  See  the  case  of  the  Commissioners  of  the  Land-tax  of  Westminster,  Park.  74. 

*  "  Where  the  same  (assessments)  cannot  be  collected  or  levied,  or  that  through 
any  wilfulness,  neglect,  mistiike,  or  accident,  the  said  assessment,  charged  on  each 
county,"  itc.  happens  not  to  bo  paid,  &c.  the  said  connnissioners,  &c.  arc  hereby 
authorized  and  required  to  assess  and  re-assess,  upon  the  respective  parishes,  the  sums 
deficient. 
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[107]    Cases  Argued  and  Determined  in  the  Court  of  Exchequer,  and 
Exchequer  Chamber,  Michaelmas  Term,  59  Geo.  III. 

Memoranda. 

In  the  preceding  Vacation  the  Right  Honorable  Lord  Ellenborongh  resigned  the 
office  of  Lord  Chief  Justice  of  the  Court  of  King's  Bench,  and  was  succeeded  by 

Mr.  Justice  .Abbott,  who  took  his  seat  on  the  first  da}'  of  Term. 

Sir  Vicary  Gihbs,  Chief  .lustice  of  the  Court  of  Common  Plea.s,  retired  just  before 
the  commencement  of  the  Term  from  that  Court ;  and  was  succeeded  by 

Sir  Kobeit  ])allas,  one  of  the  Justices  of  the  same  Court,  who  took  his  seat  on  the 
first  day  of  Term. 

[108]  The  following  Gentlemen,  having  been  appointed  to  be  of  His  Majesty's 
Counsel  in  the  Law,  were  called  within  the  bai' : — Archibald  Cullen,  Esq.  Middle 
Temple  ;  AVilliam  Owen,  Esq.  Lincoln's-Inn  ;  ^\'illiam  Wingtield,  Esq.  Lincoln's-Inn  ; 
William  Home,  lilsq.  Lincoln's-Inn ;  George  Heald,  Esq.  Gray's-Inn. 

Loughman  and  Others  v.  Novaes.  Friday,  6th  November  1818. — When  a 
commission  issues  to  take  the  answer  of  a  foreigner,  a  power  to  take  it  through 
an  interpreter,  when  necessarj',  is  virtually  implied. — If  the  commissioners  certify 
that  the  defendant  was  duly  sworn  to  such  answers  in  presence  of  the  com- 
missioners, and  it  appears  bj^  the  affidavit  of  a  commissioner,  that  the  interpreter 
was  duly  sworn,  and  that  he  believes  the  defendant  understood  the  contents  of 
the  answer,  it  is  sufficiently  verified. 

A  commission  had  issued  in  this  cause  to  t.ake  the  answer  of  the  defendant,  who 
was  resident  in  IJsbon.  On  the  return  of  the  commission,  the  usual  motion  was  made 
to  dissolve  the  injunction  upon  the  coming  in  of  the  answer. 

It  was  now  moved  to  take  the  answer  off  the  file,  and  to  discharge  that  former 
motion,  on  the  grounfl  of  irregulai-ity. 

Fonblanque  and  Kaithby  objected  to  the  reception  of  the  answer,  1st,  that  it 
appeared  to  have  l)een  taken  through  the  medium  of  an  interpreter,  there  being  no 
authority  for  so  doing,  and  [109]  they  contended  that  the  same  rule  prevailed  in 
commissions  to  take  answers  as  in  those  to  examine  witnesses,  which  was,  that  there 
should  be  inserted  in  the  commission  a  power  to  examine  the  witnesses  by  an  inter- 
preter, when  such  a  power  was  necessaiy,  and  that,  without  such  insertion,  it  was 
not  competent  to  the  commissioners  either  to  take  an  answer  or  depositions,  through 
such  a  medium : 

2dly.  That  it  did  not  sufficiently  appear  in  the  present  instance  that  the  inter- 
preter had  been  sworn,  or  that  he  had  explained  the  answer  to  the  defendant. 

Manin  and  Sir  William  Owen,  contra,  contended,  as  to  the  1st  objection,  that 
whenever  a  power  was  given  liy  a  commission  to  take  an  answer,  it  was  virtually 
implied  that  the  answer  may  be  taken  by  means  of  an  inteipreter,  when  it  was  neces 
sary  to  employ  one.  And  they  stated  that,  whatever  practice  may  have  prevailed 
as  to  commissions  to  examine  witnesses,  such  authority  had  never  been  specially 
inserted  in  commissions  for  the  taking  of  answers. 

As  to  the  2  1  objection,  they  relied  upon  the  certificate  of  the  commissioners,  at 
the  foot  of  the  answei',  which  stated  that  the  answer  was  taken,  and  the  defendant 
duly  sworn  to  the  truth  thereof,  in  pursuance  of  the  commission  ;  and  they  contended 
that  it  was  to  be  inferred  from  thence  that  omnia  rite  acta  fuerunt,  and  [110]  that 
such  would  not  have  been  the  case,  unless  the  interpreter  had  properly  explained  the 
answer  to  the  defendant.  They  also  produced  an  affidavit  from  one  of  the  commis- 
sioner-, in  which  he  swore  that  the  oath  was  duly  administered  to  the  interpreter, 
and  that  he  believed  the  interpreter  interpreted  the  answer  properly  to  the  defendant, 
and  that  the  latter  fully  understood  its  contents. 

The  Court  (consisting  of  the  Lord  Chief  Baron  and  Graham,  B.)  were  of  opinion, 
that  (it  appearing  there  was  a  distinction  in  the  form  of  commissions  to  take  answers, 
and  to  examine  witnesses)  the  power  to  employ  an  interpreter,  when  necessary,  was 
implied  under  the  power  to  take  an  answer, — and  they  said,  that  as  it  had  been 
certified  to  them  that  the  defendant  was  duly  svvoi'n  under  the  commission,  and  as 
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the  commissioner  now  swore  that  the  oath  was  properly  administered  to  the  inter- 
preter, they  must  eonckido  that  the  answer  was  properly  interpreted  to  and  inider- 
stood  by  the  defendant,  and  they  therefore 
Refused  the  motion. 

[Ill]  I'EKFECT  AND  OTHERS  V.  MusGRAVE.  Tuesday,  10th  November  1818. — 
One  of  two  drawers  of  a  joint  promissory  note,  payalile  twelve  mouths  after  date, 
who  is  surety  for  the  other  lo  the  amount,  is  not  discharged  by  the  drawee  not 
having  demanded  payment  from  the  surety  when  due,  nor  till  after  having 
entered  into  a  deed  of  composition  with  the  principal  and  his  other  creditors, 
and  received  the  composition  money. 

Hullock,  Serjeant,  moved,  that  the  verdict  which  had  been  found  for  the  plaintitl' 
in  this  action,  might  be  set  aside  on  the  ground  of  a  misdirection. 

He  stated,  that  this  was  an  action  on  a  promissory  note,  brought  l>y  the  plaintiH's 
(bankers  at  Leeds,)  under  the  following  circumstances  : — 

A  corn  factor  of  the  name  of  Sowden  had  kept  a  Ijanking  account  with  the 
plaintitl's.  In  the  year  1811,  they  required  security  from  him  wlien  he  deposited 
with  them  certain  title  deeds,  and  prevailed  on  the  defendant  to  join  him  as  a  surety 
in  a  promissory  note  for  4001.  at  twelve  months  after  date,  which  he  gave  them. 
Soon  after  that  note  became  due  Sowden  and  the  defendant  gave  the  plaintifl's 
another  joint  note  at  twelve  months  after  date  (1-ith  April,  1813)  in  exchange  for  the 
note  which  had  become  due,  and  Sowden  still  continued  to  keep  a  running  account 
with  the  Ijank,  and  in  the  course  of  that  year  paid  in  very  large  sums.  In  January, 
ISl.j,  Sowden  failed,  and  entered  into  a  composition  deed  with  his  creditors,  whereby 
his  debts  were  compounded  for  ten  shillings  in  the  pound.  The  defendant  in  the 
moan  time  never  heard  any  thing  about  the  note,  and  the  note  was  stated  to  iiave 
been  given  under  [112]  an  express  understanding  that  the  defendant  woidd  not  be 
answerable  for  a  longer  period  than  the  twelve  mouths.  In  1816  a  person  named 
Slater,  a  holder  of  the  note,  first  demanded  payment  of  the  amount  from  the  defen- 
dant, who  took  no  notice  of  the  application,  and  that  several  months  afterwards,  the 
note  being  returned  to  the  plaintiH's,  they  brought  the  present  action.  It  had  been 
contended  at  the  trial,  that  the  plaintiffs,  under  these  circumstances,  had  lost  their 
right  as  against  the  defendant.  On  the  evidence  Mr.  Baron  \\'ooil  had  directed  the 
jury  that  the  defence  was  not  a  bar  to  the  action. 

It  was  now  submitted,  that  after  what  had  passed  between  the  parties,  the  surety 
h:ul  become  discharged  either  by  the  laches  of  the  plaintiffs,  or  by  their  altering  his 
situation  in  consequence  of  their  subsequent  transactions  with  Sowden,  without  the 
privity,  concurrence,  or  knowledge  of  the  defendant ;  that  the  plaintiH's  should  have 
lieinanded  payment  of  tiie  note  when  it  became  due,  and  before  any  suljsequent 
increase  of  credit  had  been  given  to  Sowden  ;  that  they  should  not,  ])y  lying  by, 
have  dcpriveil  the  plaintitl'  of  the  chance  of  recovering  over  from  Sowden,  which  lie 
might  at  that  time  have  had,  Sowden  having  since  gone  to  America;  and  tiiat  the 
plaintiffs  having  become  party  to  the  composition  deed,  and  received  the  amount  of 
their  composition  of  ten  shillings  in  the  pound  on  their  whole  debt,  could  not  now 
recover  the  remainder,  or  if  they  could,  it  would  be  a  fraud  on  the  other  creditors, 
parties  to  the  deed,  [113]  and  they  cited  Einjlish  v.  Darlei/  (2  Bos.  &  Vu\.  (Jl),  Jicf.'i  v. 
Jieiriiif/hn  (2  Ves.  jun.  5-10),  and  Gould  v.  liohson  (8  East,  576). 

The  Court  however  were  clearl}'  of  opinion,  that  the  defendant  was  not  discharged  ; 
holding  that  as  to  the  first  point,  the  onus  was  on  him  to  take  care  that  the  note  was 
satisfied  ;  that  the  situation  of  the  defendant  had  not  been  changed  to  his  prejudice  ; 
but  that  what  had  liecn  done  by  tlie  plaintiH's,  in  accepting  the  composition  of  ten 
shillings  in  the  pound,  had  operated  in  favour  of  the  defendant  and  was  for  his 
advantage  to  that  e.vtent  as  much  as  if  he  had  received  so  much  money  from  him  in 
p;u't  payment,  and  no  jjrejudice  aH'ccting  the  defcntlant  in  any  other  respect  was 
shewn  by  evidence;  and  that  the  time  which  had  elapsed  between  the  note  l)ecoming 
due,  and  the  demand  made  on  I  he  defendant  for  payment,  and  the  want  of  earlier 
notice  wore  not  objections  to  an  action  against  him  as  the  joint  drawer  of  the  not<j. 
Therefore  they 

Refused  the  rule  *. 

*  See  Badnall  v.  Samncly  ante,  vol.  iii.  [).  ry.i2. 
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[114]  The  King  r.  Sloper  and  Allen.  On  a  "Writ  of  Immediate  E.xtent. 
Saturday,  14th  November  1818. — It  is  the  sherift"s  duty  on  an  immediate  extent 
to  seize  goods  which  have  been  aheady  taken  in  execution  under  a  fieri  facias  at 
the  suit  of  a  subject,  if  not  actually  sold  :  although  the  judgment  on  which  the 
fieri  facias  issued  was  not  only  obtained,  but  the  goods  had  Ijeen  seized  under  it 
before  the  Crown  process  was  sued  out — tbe  provision  of  the  latter  part  of  the 
74th  section  of  the  33  Hen.  III.  applying  (as  this  Court  holds)  only  to  cases 
where  the  goods  of  the  debtor  are  not  only  taken  in  execution  but  sold  :  the 
property  in  them  not  being  altered  till  then  :  and  that  until  the  property  be 
altered  and  transferred  absolutely  from  the  debtor,  by  sale  and  delivery,  the 
Crown's  execution  is  to  be  prefeired,  even  wheie  process  is  awarded  after,  iVc. 
(as  above). — The  case  of  The  Kinci  v.  Wells  and  AUmdt,  recognized  and  adhered 
to  by  this  Court  as  clear  law.  (Wood,  Baron,  dubitante.) — A  solemn  decision 
standing  uncontradicted  by  later  authority,  although  at  variance  with  former 
determinations  of  other  Courts,  not  suffered  to  be  questioned  on  an  interlocutory 
motion. 

On  the  12th  February,  1814,  a  writ  of  Venditioni  exponas  had  been  issued  under 
this  extent,  foi'  the  sale  of  the  goods  of  the  defendant  Allen,  on  which  the  sheriff"  of 
Middlesex  returned,  that  he  had  caused  tliem  to  be  sold,  and  that  Morland  and  Co. 
claimed  the  proceeds  in  satisfaction  of  an  execution  against  the  said  goods  and  chattels, 
and  therefore  he  prayed  the  judgment  of  the  Court. 

The  Attorney-General  moved,  pursuant  to  notice,  that  the  sheriff  might  bo  ordered 
to  pay  over  the  proceeds  to  the  Solicitor  of  the  Treasury,  in  discharge  of  the  Crown's 
debt ;  when  the  Court,  after  hearing  counsel  in  opposition  to  the  motion,  granted  an 
order  on  Morland  and  Co.  to  shew  cause  why  that  should  not  be  done. 

[115]  The  facts  were  as  follows  : — 

On  the  16th  October,  1813,  the  sheritl'  of  Middlesex  seized  the  goods  in  question, 
the  property  of  Allen,  under  a  writ  of  fieri  facias,  at  the  suit  of  the  claimants.  On 
the  19th,  a  writ  of  extent  issued  against  the  two  defendants,  and  by  the  inquisition 
taken  thereon,  on  the  iid  November,  it  was  found,  that  "on  the  .said  19th  of  October, 
and  still  die  captionis,  .tc.  defendant  Allen  was  possessed  of  goods  and  chattels  of  the 
value  of  10.591.  and  that  before  the  teste  of  the  extent,  viz.  the  16th  of  October,  the 
fieri  facias  of  Morland  and  Co.  was  delivered  to  the  .said  .sheriff,  who  seized,  as 
the  property  of  the  defendant  Allen,  the  same  goods,  &c.  which  then  remained  in  his 
hands,  and  which  he  had  seized  into  his  Majesty's  hands,  subject,  as  far  as  the  same 
were  by  law  subject  thereto,  to  the  said  writ  of  fieri  facias." 

On"  the  rule  to  claim  Morland  and  Co.  entered  their  claim,  which,  after  having 
obtained  several  orders  for  time  to  plead,  they  at  length  abandoned,  in  Hilary 
Vacation,  1814. 

In  Trinity  Term  following,  on  its  being  moved  to  make  the  above  order  absolute, 
it  was  suggested  by  the  counsel  for  the  defendants,  that  a  similar  question  as  to  the 
priority  of  claim  of  a  levy  under  an  extent,  before  a  private  execution,  was  then 
pending  in  the  Court  of  King's  Bench,  the  sheriff  was  ordered  to  pay  the  money  into 
[116]  Couit,  in  trust  in  this  cause  till  further  order.  That  case  being  afterwards 
compromised,  without  bringing  the  (piestion  before  the  Court, 

It  was  moved,  in  Easter  Term,  1818,  that  the  Deputy  Remembrancer  should  pay 
over  the  money  to  the  Solicitor  for  the  Crown. 

Sir  William  Owen  now  shewed  cause,  relying  on  the  words  of  the  pi-ovision  in  the 
statute  (33  Hen.  VIII,  ch.  39,  s.  74),  giving  preference  to  suits  for  the  recovery  of 
the  King's  debts  to  private  suits  and  first  execution,  "  so  always  that  the  King's  said 
suit  be  taken  and  commenced  or  process  awarded  for  the  said  debt  at  the  suit  of  the 
King,  before  judgment  given  for  the  said  other  person,"  and  citing  the  cases  of  Uppoin 
v.  Sumner  (Bl.  R."  12.51-1 294),  and  Rorke  v.  Datjrell  (4  T.  R.  402)." 

In  the  case  of  The  King  v.  irdh  and  AlhvuH  (16  East,  27S,  in  notis),  he  admitted 
that  those  determinations  had  been  brought  into  doubt,  but  he  pontended,  that  that 
case  was  not  law,  and  urged,  that  from  what  had  been  thrown  out  hy  the  Court,  in 
the  case  of  Thurston  v.  Slilh  (16  East,  254),  and  particularly  by  Lord  Ellenborough, 
the  inclination  of  the  opinion  of  the  Court  (for  the  point  was  not  determined)  was 
with  the  former  decisions  :  for  Lord  Ellenborough  particularly  is  there  reported  to 
have  said   (when   the  case  of   Uppom  v.  Sumner,   and   llorke  v.   Diiyrell,  [117]  were 
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mentioned  as  iiuthoiities  conflicting  with  the  case  of  TJie  Kiwj  v.  Wells  and  Alhmlt) 
"  that  the  Lord  Chief  Justice  I)e  Grey  and  Lord  Kenyon,  who  concurred  in  those 
judgments,  had  been  Attornies  General,  and  must  have  been  conversant  with  the 
rights  of  the  Crown  upon  such  ([uestioiis.  And  that  had  not  that  case  been  decided 
on  the  minor  question,  from  the  apparent  bias  on  the  minds  of  the  Court,  and  the 
respect  freiiuently  intimated  in  the  course  of  the  ai'guraent  to  be  due  to  the  authority 
by  which  those  cases  had  been  sanctioned,  it  was  most  probable  that  the  Court  of 
King's  Bench,  in  the  case  then  before  them,  would  have  come  to  a  similar  conclusion." 

IJaving  gone  minutely  through  all  the  authorities  cited  in  support  of  his  proposi- 
tions, as  brought  together  in  the  cases  of  liarke  v.  Dayrell,  and  Thurston  v.  Milh,  and 
distinguished  the  present  case  from  those  of  The  King  v.  Cotton  (l  Park.  Ili2)  and 
Striiif/JcUoiv  V.  Brownsuppe  (I  Dyer,  67  b.),  by  the  diflerence  of  the  facts,  he  proceeded 
to  reason  in  their  behalf  from  the  nature  and  history  of  the  process,  to  the  same 
ettect :  contending,  that  the  proceeding  by  writ  of  extent  was  given  and  created  by 
the  statute  33  Hen.  VIIL  and  that  that  opinion  had  been  adopted  and  propounded  by 
Lord  Coke  {g),  and  that  the  proceeding  was  then  first  taken  from  the  then  common 
and  well-known  right  of  the  subject  to  process  of  e.\-ecu-[118]-tion  on  statutes-staple. 
And  he  contended,  that  that  being  so,  the  preference,  if  any  had  been  intended,  ought 
to  have  been  given  by  the  statute  to  the  Crown's  new  species  of  execution  which  was 
not  its  common  law  prerogative,  as  being  thought  by  the  legislature  not  necessarily  to 
belong  to  the  new  remedy,  and  to  require  specific  words — and  that  therefore  the  right 
of  the  Crown  so  given  was  only  to  have  a  preference  in  cases  of  concurrent  executions, 
and  not  wheie  that  of  the  subject  had  actually  been  executed  before  the  suit  had  been 
commenced  by  the  Crown,  and  he  cited  West  on  Extents,  cc.  1  and  14. 

[Graham,  Baron,  expressed  his  dissent  from  that  doctrine,  .saying  that  he  was  of 
opinion  that  the  process  by  extent  had  always  belonged  to  the  Ci'own,  but  was  merely 
put  on  a  new  footing  by  the  statute  33  Heniy  VIIL  and  that  such  new  statutoiy  ])ro- 
vision  was  intended  to  be  in  furtherance  of  the  Crown's  then  existing  remedy,  and 
not  to  restrain  its  prerogative.] 

He  then  adverted  to  the  terms  of  the  statute  13  Edw.  I.  c.  IS,  w^hcre  the  word 
"Extent"  is  first  mentioned,  and  to  the  form  of  the  writ  of  extent,  itself,  (which 
always  concludes  with  the  words,  "by  the  .said  act  of  parliament  made  in  the  33fl  year 
of  the  reign  of  the  late  King  Henry  VIIL"),  to  shew  that  the  remedy  had  not  befoi-c 
been  exerciseable  by  the  Crown  of  right,  l)Ut  was  first  given  by  that  statute,  and 
therefore  not  tdl  that  time  a  prerogative  proceeding,  but  merely  a  pre-[119]-viously 
e.vclusivc  remedy  of  the  subject  extended  to  the  Crown,  and  to  be  therefore  exercised 
ill  common  with  the  subject,  and  entitled  to  no  other  prcfci-encc  than  what  it  should 
derive  fiom  priority  in  point  of  time,  by  which  alone  that  preference  was  to  l)e  deter- 
mined aceoi'ding  to  the  terms  of  the  statute. 

He  then  submitted,  that  as  the  prior  execution  in  this  instance,  under  uhiili  the 
defcnd;int's  goods  had  been  actually  seizefl  before  the  Crown  process  was  sued  out  by 
the  claimants,  it  ought  to  be  preferred  to  the  subsequent  statutoiy  execution  of  the 
Crown,  on  a  suit  not  commenced  till  afterwards  ;  and  therefore  he  contended,  that 
the  present  order  nisi  could  not  stand. 

The  Attorney  General,  in  support  of  the  order,  insisted,  that  the  present  question 
ought  to  have  been  raised  by  the  claimant  prosecuting  his  claim  by  entering  it  regularly 
on  the  record,  and  pleading  to  the  extent,  that  the  (juestion  might  be  fairly  and  fully 
tried,  or  might  be  carried  to  a  higher  tribunal,  as  was  .said  by  Mr.  .lusticc  Le  Bl.uic, 
in  Thiirslon  v.  Mills,  to  be  the  pro[)er  course  of  proceeding. 

On  the  law  of  the  case,  he  advei'tcd  to,  and  foundcil  his  reliance  mainly  on  the 
authority  of  The  King  v.  IFMs  and  .IthiutI,  which  he  submitted  was  the  most  recent 
and  conclusive  decision  on  the  subject: — that  it  had  been  made  by  this  Court,  [120] 
anrl  had  never  Ijccn  impeached  by  any  sul)se(iuent  determin.ition  :  nor  sIkmiM  this 
Court  subvert  their  solemn  decisiim  made  with  the  cases  of  I'lijioiii  v.  Siimnti;  and 
Ilurke  V.  yjay/rt'/i  before  them,  after  mature  deliberation. 

He  submitted  that  the  writ  of  extent,  and  the  proceedings  thereon,  had  been  in 
modern  days  merely  regulated  by  the  statute  of  33  Hen.  VIIL,  but  contended  that 
the  right  of  the  Crown  so  to  proceed  was  not  wholly  founded  on  or  created  by  that 

{g)  See  Sir  Thomas  Cecil's  case,  7  liep.  1 9. 
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statute,  and  Lord  Chief  Baron  C4ilbert  *,  doubting  the  assertion  of  Lord  Coke,  says, 
that  "  that  act  only  altered  the  practice  in  this  respect,  that  before  it  %vas  a  writ 
founded  on  an  inquisition,  and  was  used  upon  motion  to  the  Court,  and  in  cases  of 
necessity,  but  since  that  statute  there  might  be  an  extent  without  any  such  inquisi- 
tion touching  the  goods."  If  on  the  contrary,  the  remedy  itself  was  given  by  that 
statute,  still  the  Crown  had  it  clothed  with  and  subject  to  all  its  inherent  common 
law  prerogative  rights. 

That  prerogative  in  this  respect  was  indeed  abridged  by  the  statute  of  Edw.  IIL 
c.  19,  in  allowing  the  subject  creditor  to  have  an  action  and  judgment  against  the 
King's  debtoi-,  notwithstanding  the  ancient  prerogative  writ  of  protection,  but  still  he 
was  not  to  have  execution,  unless  he  paid  the  King's  debt,  and  in  that  case  he  might 
have  had  execution  for  both  debts  :  Fitz.  Nat.  [121]  Br.  28  b.  At  that  time,  it  is 
clear,  the  creditor  could  not  have  executed  his  judgment  until  the  Crown's  debt  had 
been  satisfied.  Then  the  statute  3.3  Hen.  VIIL,  effected  a  further  alteration  ;  but  it 
was  never  intended  by  that  statute  to  take  away  the  Crown's  priority  in  cases  of 
concurrent  execution  with  the  subject,  because  the  subject  had  a  judgment  before  the 
Crown  process  was  tested,  oi'  the  Ciown  would  be  in  certain  possible  cases  in  a  worse 
situation  than  the  subject  whose  right  to  prior  execution  is  determined  by  the  prior 
delivery  of  the  writ,  and  it  was  the  professed  object  of  that  statute  throughout  to 
advance  the  Crown's  suits.  He  contended,  therefore,  that  according  to  the  tiue  and 
consistent  construction  of  the  statute  of  Henry  VHL,  the  rule  was,  that  the  subject's 
judgment  should  not  be  preferred  to  the  Crown,  till  the  execution  thereon  should  be 
perfected  by  a  sale  of  the  goods  levied,  and  till  in  fact  the  property  in  the  goods  seized 
had  become  altered,  and  had  been  transferred  to,  and  was  absolute  in  the  creditor — 
and  that  the  actual  change  of  property  alone  could  defeat  the  Crown's  right  to  seize 
the  goods  of  its  debtor.  If  the  mere  fact  of  judgment  being  obtained  on  the  part  of 
the  subject  was  to  stay  the  Crown's  execution,  the  consequence  would  be,  that  a 
judgment  creditor  might  exclude  the  Crown  from  the  benefit  of  the  proceeding  for  any 
length  of  time,  during  which  he  chose  to  remain  passive,  and  such  a  possibility  would 
be  alone  sufficient  to  destroy  the  construction  endeavoured  to  be  supported  by  the 
[122]  claimants,  as  being  the  true  one  with  regard  to  the  statute  of  Henr}'  VIIL 

In  support  of  all  these  propositions,  the  Solicitor  General  cited  pas.sini  the  judgment 
delivered  by  Macdonald,  Lord  Chief  Baron,  in  the  case  of  71w  King  v.  IFelh  and 
Alhinlt,  which  decision,  he  contended,  had  corrected  a  misunderstanding  of  the  statute 
of  Henry  VIIL,  into  which  the  very  high  authorities,  who  decided  the  cases  of  Upjjom 
V.  Suimwi;  and  Itodc  v.  Dayrell,  had  been  led,  through  a  less  familiar  converse  with  the 
docti'ine  of  the  royal  prerogative,  than  this  Court  were  in  the  practice  of  holding,  in 
the  habitual  dischaige  of  their  peculiar  duties. 

Richards,  Lord  Chief  Baron.  The  Court  have  attentively  considered  the  argu- 
ments which  have  been  urged  on  both  sides,  by  iSir  William  Owen  and  the  Attorney 
General,  with  great  ability.  The  question  is  undoubtedly  one  of  the  first  importance. 
But  there  exists  a  decision  of  this  Court,  which  I  must  consider  as  an  established 
authority,  for  that  decision  has  never  yet  been  overthrown,  and  still  stands  uncon- 
tradicted. Being  therefore  in  possession  of  the  last  authoiity,  we  think  that  we  are 
not  entitled,  in  point  of  justice,  further  to  delay  the  Attorney  General.  We  are  con- 
sequently of  opinion,  that  under  the  circumstances  this  motion  at  least  must  be  at 
present  granted.     On  that  part  of  the  case  we  all  concur. 

[123]  As  to  the  arguments  which  have  been  pressed  upon  us  on  the  great  point, 
bringing  into  review  the  former  decision  of  this  Court,  in  the  case  of  The  King  v.  JI'cUs 
and  AUnuit,  if  they  had  been  urged  in  support  of  such  a  question  arising  on  the  record, 
and  to  be  more  solemnly  decided,  I  should  have  lequiied  further  time  to  have 
matured  my  opinion  ;  but  as  it  is  I  cannot  i-efrain  from  saying,  with  regard  to  the 
decision  in  the  case  of  The  King  v.  Wells  and  Allmdt,  which  I  perfectly  well  recollect, 
that  I  think  the  decision  quite  right,  so  much  so,  that  if  I  were  bound  to  decide  it 
now,  I  should  express  my  entire  concurrence  in  it. 

Graham,  Baron.  I  have  not  so  great  a  predilection  foi'  any  judgment  which  I 
may  have  heretofore  delivered,  as  not  to  be  quite  willing  to  hear  any  thing  which  may 
be  urged  against  it  in  argument,  and  if  solid,  to  alter  my  opinion.  At  present,  with 
respect  to  the  case  of  The  King  v.  Wells  and  Allnutt,  I  entirely  adopt  the  sentiments  of 

*  Treat,  on  Excheq.  p.  127  (edition  of  1758). 
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my  Lord  Chief  Bai-oii.  Indeed,  it  appears  to  me,  that  it  would  be  somewhat  indecorous 
to  canvass  that  deliijerate  determination  on  a  mere  interlocutory  application.  I  know 
that  on  occasion  of  the  delivery  of  that  judgment,  my  Lord  Chief  Baron  Macdonald 
was  at  great  pains  to  inform  himself,  by  every  means  in  his  power,  of  the  sentiments 
of  the  other  judges  of  the  day  on  that  question,  and  he  delic<itely  suggested  that  the 
high  authorities  by  whom  the  case  of  IJiipom  v.  Siiimui-  had  been  decided,  had  not 
sufficiently  taken  into  consideration,  on  that  occasion,  many  [124]  matters  with  which 
the  Judges  of  this  Court  were  necessarily  more  conversant ;  and  I  remember  his  saying, 
that  although  my  Lord  Kenyon,  in  delivering  his  opinion  in  Ilorke  v.  Dayrell,  certainly 
goes  into  the  ground  on  which  the  decision  in  Vppoin  v.  Sumner  is  founded,  his  Lord- 
ship was  nevertheless  entirely  governed  by  that  case  in  the  conclusion  to  which  he 
ultimately  came.  I  also  remember,  that  in  the  case  of  Butkr  v.  Butler  (1  East,  238), 
when  the  case  of  The  King  v.  IVells  and  AUnnil  had  not  been  decided.  Lord  Kenyon 
first  began  to  waver  in  his  former  opinion,  on  being  informed  of  the  decision  of  this 
Court,  in  the  case  of  Tlie  Attorney  General  v.  Aldersey,  and  as  to  the  doubts  mentioned 
in  Dyer,  to  have  been  entertained,  in  the  Temple,  of  the  decision  in  Slrini/felloiv'.'f  cane 
(1  Dyer,  67  b.),  they  have  always  been  treated  very  cavalierly.  Lord  Chief  Baron 
Parker  recognizes  that  case  as  undoubted  law  t  ;  Lord  Chief  Justice  Hobart  also  treats 
it  as  acknowledged  law  *  :  and  all  the  cases  establish  that  the  Crown's  right  is  not 
affected  till  there  has  been  a  complete  alteration  of  the  property,  by  delivering  to  the 
parly,  then,  and  then  only,  the  Crown  cannot  touch  it.  I  therefore  see  no  reason,  in 
any  thing  that  has  been  advanced  to-day,  for  altering  our  opinion  in  the  case  of  The 
King  v.  Wells  and  Alhiutt,  and  to  treat  that  judgment  lightly,  as  a  [125]  subject-matter 
of  discussion,  on  a  mere  interlocutory  motion,  would  be  cpiite  indecorous. 

Wool),  Baron.  This  case  involves  a  question  certainly  of  very  great  importance, 
a.s  estalilishing  a  principle  of  law,  and  one  on  which  I  confess  I  have  entertained  con- 
siderable doubts.  But  I  am  not  for  differing  from  a  solemn  decision  of  the  Court, 
which  as  yet  stiuids  uncontradicted,  on  an  interlocutory  motion,  on  which,  whatever 
doubts  I  may  have,  I  should  not  think  that  the  Court  could  give  any  opinion,  by 
which  that  judgment  might  be  impeached,  and  therefore  I  concur  in  making  absolute 
the  order  whicli  has  been  oljtaincd  by  the  Attorney-General. 

G.VKKOW,  Baron.  I  should  perhaps  have  required  a  further  argument,  if  the 
decision  in  The  King  v.  IVtUs  and  AUniitt  had  been  about  to  be  brought  vuider  revision 
on  a  more  grave  occasion,  and  we  had  now  to  consider  to  what  degree  of  deference 
that  decision  was  entitled.  At  present  1  think  that  I  should  myself  abide  by  that 
determination  ;  but  even  if  I  considered  it  at  all  doubtful,  I  should  hold  it  most 
disrespectful  to  assail  so  high  an  authority  on  an  interlocutoiy  motion. 

Per  Curiam.      Kule  absolute*. 

[126]  Pi.UMMKK  AND  A.NOTiiKK  v.  S.vvAiJK.  Friday,  iOth  November  ISIS. — If  the 
plaintitf  take  'jut  of  Court  a  less  sum  than  that  for  which  he  has  originally  pro- 
ceeded, and  below  the  amount  fixed  by  the  statute,  as  that  for  which  a  defendant 

t  The  King  v.  Cotton,  Parker,  p.  139. 

I  Sheilield  v.  Raldiife,  Hob.  339. 

*  This  case  has  in  different  ways  come  very  often  before  the  Court,  as  appears 
from  the  dates  of  the  several  motions  and  other  proceedings  in  the  course  of  the 
present  cause.  There  has  been  from  time  to  time  much  discussion  as  to  the  fittest 
mode  of  bringing  it  fully  under  the  consideration  of  the  Court,  that  the  question 
might  receive  the  fullest  investigation  ;  but  certain  objectioTis  have  always  hitherto 
stood  in  the  way  of  putting  the  ni.ittcr  on  the  record. 

It  should  lie  observed,  however,  that  on  many  occasions  of  the  groat  question  in 
the  case  licing  mentioned  to  the  Court,  during  the  time  of  the  late  Loid  Chief  Baron 
Thomson,  tii.it  learned  .hiilge  (when  it  has  been  candidly  avowed  at  the  bar,  that  the 
discussion  would  have  for  its  [)rincipal  object  to  liring  the  judgment  of  this  Court,  in 
the  ease  of  TIte  King  v.  U'elU  and  Alhnitl,  nniler  revision,)  has  frequently  declared, 
that  the  decision  of  this  Court  in  that  case  had  been  pronounced  .after  so  much  anxious 
consideration  of  the  object  and  language  of  the  statute  of  Henry  HI.,  and  all  tiie 
authorities  on  either  side,  that  he  considered  his  own  opinion,  and  that  of  the  rest  of 
the  Coiu-t,  as  constituted  at  that  period,  as  not  to  be  sliaken  but  by  the  highest 
authority. 
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may  be  held  to  bail,  it  is  not  in  this  Court  within  the  43  Geo.  III.  c.  46,  if  the 
plaintiff"  give  a  good  reason  for  taking  it  out. — The  order  made,  on  motion  to  pay 
money  into  Court,  that  the  defendant  shall  pay  the  costs,  is  imperative  in  that 
respect  in  this  Court,  and  if  not  paid  when  taxed,  the  plaintitf  may  have  an 
attachment  against  the  defendant  for  non-payment,  which  process  in  the  Exchequer 
is  final,  and  in  the  nature  of  an  execution,  and  therefore  not  bailable. — The 
plaintiff'  may  however  proceed  to  try  the  cause  if  the  costs  are  not  paid,  as  is  his 
only  course  in  the  Court  of  K.  B. 

Sir  William  Owen  obtained  a  rule  to  shew  cause  why  it  should  not  be  referred  to 
the  Master  to  tax  the  defendant's  costs  under  the  43  Geo.  III.  c.  46,  s.  3,  in  this 
action,  (the  plaintiff'  having  taken  out  of  Court  50s.  paid  in  by  the  defendant,  and  the 
cause  having  been  cari-ied  down  to  trial  for  nominal  damages,  the  costs  not  being 
paid,)  and  why  they  should  not  be  paid  to  him  by  the  plaintiff",  with  the  costs  of  this 
application — on  an  affidavit,  the  arrest  of  the  defendants  for  161. — that  it  was  upwards 
of  seven  j'cars  since  he  had  [127]  last  had  any  dealing  with  the  plaintiff,  and  that  he 
had  paid  him  all  that  was  due  to  him  on  that  account,  except  .50s.  which  he  had 
deducted  from  one  of  the  sheep  that  he  had  purchased,  which  had  died  in  a  few  days 
after — and  that  he  had  paid  50s.  into  Court,  and  defended  the  action  as  to  the 
remainder — that  the  plaintiff"  afterwards  took  the  oOs.  out  of  Court,  and  taxed  his 
costs  at  151. — and  that  he  believed  the  plaintiff"  had  caused  him  to  be  arrested  for  the 
purpose  of  extorting  from  him  the  161. 

Reader  and  Chitty  now  shewed  cause,  on  an  affidavit  made  by  the  plaintiff" 
Plummcr  and  another  person,  stating,  that  at  the  time  of  the  arrest,  161.  was  justly 
due  and  owing  to  the  plaintiff's  from  the  defendant  (detailing  the  particulars  in  a 
stated  account) — that  the  defendant  had  from  time  to  time  promised  to  pay  the 
plaintiff's  that  debt — that  the  plaintiffs  were  induced  to  take  the  50s.  out  of  Court, 
believing  (on  information)  that  the  defendant  had  no  property  of  his  own,  and  that 
he  had  determined  on  rendering  himself  in  discharge  of  his  bail — and  that  the 
plaintifTs  sole  rea.son  for  proceeding  to  trial  afterwards  was  for  the  costs  which  the 
defendant  had  refused  to  pay. 

On  those  affidavits  so  ffled  on  both  sides,  it  was  contended  on  the  part  of  the 
defendant,  in  support  of  the  present  rule,  that  the  order  for  paying  money  into  Court 
being  peremptorij  this  [128]  in  Court  *,  as  in  the  Common  Pleas,  and  not  conditional  t, 
as  in  the  Couit  of  King's  Bench,  the  plaintiff''s  course  was  to  have  proceeded  by  the 
summary  mode  of  attachment  given  him  by  the  practice,  and  that  he  had  no  right  there- 
fore to  carry  the  cause  to  trial  for  the  sake  of  the  costs,  as  that  could  not  have  given 
him  a  stronger  claim,  and  increased  the  defendant's  loss,  and  it  was  not  shewn  that 
the  costs  had  been  demanded. 

As  to  the  case  being  within  the  statute,  the  plaintiff's  having  taken  the  money  out 
of  Court,  it  was  contended,  that  the  sum  which  had  been  paid  in,  bearing  so  small  a 
proportion  to  that  for  which  the  defendant  had  been  held  to  bail,  the  whole  being 
under  the  amount  on  which  bailable  [129]  process  could  have  been  issued,  left  no 
doubt  of  the  arrest  being  originally  vexatious  and  malicious,  which  the  subsequent 
events,  stated  in  the  plaintiff's  affidavit,  could  not  (if  true)  justify  or  excuse.  In  the 
Common  Pleas,  it  has  been  held,  that  where  a  plaintiff'  takes  out  of  Court  a  smaller 

^  The  terms  of  the  order  are,  "  That  the  defendant  bring  into  Court  the  sum  of 
21.  10s.,  to  be  paid  to  the  plaintiflfs,  their  attorney  or  clerk,  in  Court ;  and  if  the 
plaintiffs  will  accept  the  same,  with  costs,  to  be  Uixed  in  hiW  discharge  of  this  suit, 
that  then  they  shall  proceed  to  tax  such  costs:  and  the  said  defendant  shall  also  pai/  to  the 
lilaintiff's,  their  uttorvcif,  or  clerk  in  Court,  such  costs ;  and  that  thereupon  all  further  pro- 
ceedings in  this  action  shall  be  stayed.  And  if  the  plaintiff's  will  not  accept  of  such 
sum,  in  full  discharge  of  this  suit,  then  the  plaintiff's  aie  to  be  at  liberty  to  take  the 
.said  .sum  of  21.  10s.  out  of  Court,  and  to  proceed  in  their  cause  ;  but  that  in  case  they 
shall  suff'er  a  nonsuit  at  the  trial  of  the  said  cause,  unless  their  demand  shall  be  found 
to  exceed  the  said  sum  of  21.  10s.  ;  and  that  if  their  demand  shall  be  found  to  exceed 
the  said  sum  of  21.  10s.,  then  that  they  shall  take  their  verdict  for  the  excess  only." 

t  In  the  King's  Bench,  the  order  is,  that  the  defendant  have  leave  to  bring,  &c. 
and  the  words  in  italics  form  no  part  of  the  order  in  that  Court.  Tidd's  Forms, 
256,  257. 
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.uiii  than  tluil  for  which  the  defendant  was  held  to  bail,  the  case  came  within  the 
statute  (a). 

On  the  other  hand,  it  was  urged  that  the  reasons  given  by  the  plaintiff's  affidavit 
for  taking  the  money  out  of  Court,  were  sufficient  to  justify  his  doing  so,  as  being  a 
more  prudent  course,  and  were  not  inconsistent  with  the  fact  of  his  original  demand 
being  bonii  tide  of  the  amount  for  which  lie  at  first  proceeded  ;  and  in  the  Court  of 
King's  Bench,  it  has  been  frequently  held,  that  taking  out  of  Court  a  sum  less  than 
the  plaintiff's  demand,  for  which  the  defendant  had  been  held  to  bail,  did  not  bring 
the  case  within  the  statute:  Clarke  v.  Fisher  (l  Sm.  R.  428),  Linthwaile  v.  Bellings 
(2  Sm.  K.  667),  Uimveroy  v.  Alefmn  (13  East,  90). 

It  was  also  submitted,  that  the  difference  which  obtained  in  the  pi'actice  of  this 
Court,  and  the  King's  Bench,  with  respect  to  the  terms  and  ell'ect  of  the  order  for 
payment  of  money  into  Court,  the  formcj'  giving  the  plaintiff'  a  more  speedy  re-[130] 
medy  for  his  costs,  did  not  preclude  him  from  adopting  the  other  course  of  proceeding 
to  trial,  if  they  should  not  be  paid,  whereby  he  would  ol)tain  the  advantage  of  an 
execution  for  the  amount. 

[On  a  reference  to  the  Master,  as  to  the  practice  of  this  Court  in  that  respect,  he 
reported,  that  the  order  for  payment  of  costs,  on  paying  money  into  Court,  was 
imperative  here,  and  that  a  plaintiff  might  certainly  have  an  attachment  in  the  first 
instance  against  the  defendant  for  the  costs,  when  taxed,  without  proceeding  further  ; 
but  that  it  was  fref|Uently  the  pi'actice  to  proceed  to  trial,  if  those  costs  should  not  be 
paid,  for  the  purpose  of  recovering  them. 

On  that  statement  of  the  otKcer,  Graham,  Baron,  took  occasion  to  ob.serve,  that 
such  ditl'erence  in  the  practice  of  the  Courts,  as  to  the  nature  and  effect  of  the  order 
for  payment  of  the  cost.s,  (it  being  imperative  here,  while  it  is  only  conditional  in  the 
King's  Bench,)  might  account  for  the  recent  decision  of  that  Court,  in  the  case  of 
Isu'ix  V.  Mi/rland  (2  Barn.  &  Aid.  56),  as  far  as  it  appeared  to  clash  with  the  previous 
determination  of  the  E.xchequer  in  I'luliys  v.  Barrett  (ante,  vol.  iv.  p.  2.3),  inasmucli  as 
in  the  former  Court,  the  proceeding  is  not  in  the  nature  of  an  execution,  while  in  thu 
latter  it  is.  And  his  Lordship  added,  that  this  Court  had,  in  consequence  of  the 
determination  in  Lewis  v.  Moiiand,  reconsidered  their  judgment  given  in  [131]  the  case 
of  J'helips  V.  Barrett,  and  saw  no  reason  for  departing  from  what  they  there  held  on  the 
point  then  before  them,  and  intimated,  that  m  any  similar  case,  they  should  abide  by 
what  they  had  then  deterniined,  and  would  not  suffer  bail  to  be  taken,  whore  the 
process  was  tinal  and  peremptory,  as  in  tiiat  case.] 

On  the  other  part  of  the  case,  the  Court  held  that,  although  the  plaiiititl'  miglit 
liavc  done  wrong  in  carrying  the  cause  down  to  trial,  yet,  as  the  defendant  had  also 
licen  obstinate  in  not  paying  the  costs,  and  the  plaintiff  had  satisfactorily  answered 
his  alhdavit,  they  made  the 

Rule  absolute  *. 

SlIARl-  AND  ANdTinoil  r.  Wakrkn.  Friday,  2()th  November  1818. — Assumpsit  for 
money  liad  and  received  may  be  maintained  against  (ine  who  had  Ijeeii  a  member 
of  a  lienclit  chili,  for  money  entrusted  to  liis  licoping,  by  the  rest  of  the  society, 
in  the  name  of  the  officers  properly  a])i)ointed  for  managing  their  all'airs,  under 
the  artii'les. — If  by  the  articles  tlie  .society  .are  empowered  to  appoint  a  treasure!', 
an  a|)p(iintnient  of  two  persons  to  be  treasurers  is  witiiin  the  power. — It  is  not 
an  objection  to  such  an  action  that  the  defendant,  liaving  been  .'i  membei- at  the 
time  when  the  promise  is  laid  to  have  l)een  made  in  the  (leel:iration,  was  a  partner 
or  tenant  in  common,  and  therefore  could  not  bo  sued  in  assumpsit  for  money 
had  and  received. — An  act  of  parliament,  giving  a  summary  remedy  to  persons 
against  defaulters,  though  in  terms  ajiparently  i)rescril)ing  such  remedy,  is 
cumulalivo,  .'uid  does  not  take  away  the  iirevious  right  to  sue  by  action  at  law. 

Storks  had  obtained  a  rule,  calling  on  the  plaintiffs  to  shew  cause,  why  the  verdict 
found  for  them  on  the  trial  of  this  cause,  at  the  Summer  [132]  assizes  for  Bedford- 
shire, before  Mr.  Baron  tirahani,  should  not  be  set  aside  on  three  technical  objections 
arising  on  the  facts  in  evidence. 

(a)  Luidlatv  v.  Sir  James  Corkhnrn,  1  N.  R.  76. 
*  Et  vide  Cadwalladcr  v.  Batley,  3  Anstr.  1. 
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The  parties  had  been  all  members  of  a  benefit  club  under  articles  which  had  been 
duly  eniolled.  The  plaintifi's  had  originally  acted  as  stewards  of  the  club,  and  the 
defendant  as  auditor.  This  action  (assumpsit  for  money  had  and  received)  was 
brought  by  the  plaintiflfs,  to  recover  a  sum  of  money,  constituting  the  funds  of  the 
society,  which  had  been  placed  in  the  hands  of  the  defendant,  by  them,  for  safe 
custody,  and  which  the  defendant  had  applied  to  his  own  use,  and  refused  to  pay 
over. 

For  the  purpose  of  the  present  suit,  the  plaintitl's  were,  previous  to  its  com- 
mencement, appointed  treasurers  to  the  society',  to  enable  them  to  sue  under  the 
33  Geo.  III.  c.  54,  s.  4. 

Under  these  circumstances  it  was  objected,  first,  that  the  act  of  parliament  had 
not  authorized  the  appointment  of  two  treasurers,  and  therefore  the  plaintiff's  were 
not  in  a  situation  to  sue  the  defendant,  on  the  behalf  of  the  society,  by  the  second 
article  *  of  their  rules,  which  authorized  the  appointment  of  a  treasurer. 

Secondly,  that  the  defendant,  being  himself  a  member  of  the  society,  was  a 
partner,  and  a  [133]  tenant  in  common  with  the  other  members,  when  the  light  of 
action  (if  any)  accrued,  and  therefore  could  not  be  sued  by  them  in  this  form  of 
action  ;  Fvslcr  v.  Allanson  (2  T.  K.  479). 

And  thirdly,  that  the  act  of  parliament  having,  by  the  8th  section,  expressly 
provided  a  i-emedy  in  cases  of  this  sort,  where  money,  constituting  part  of  the  general 
fund,  was  withheld  by  an  officer  of  the  society,  to  whom  it  had  been  entrusted,  and 
who  should  refuse  to  account,  by  petition  to  the  Court  of  Chanceiy,  or  this  Court, 
had  precluded  the  right  of  proceeding  by  action  at  law,  whereby  the  money  of  the 
club  would  be  unnecessarily  squandered. 

The  learned  Judge  reserved  the  points,  and  gave  liberty  to  move. 

Frere,  Serjt.  and  West  shewed  cause,  contending  that  the  appointment  of  two 
persons  to  the  office  of  treasurer  was  good,  and  satisfied  the  words  of  the  rule,  and  of 
the  statute,  the  latter  having  authorized  them  to  appoint  any  inmiber  of  persons  to 
the  office,  and  the  former  having  not  restrained  that  power,  being  merely  applicable 
to  the  mode  of  appointment;  and  they  cited  Auditor  Curies  case  (11  Co.  3  b.),  as  to 
the  practicability  of  appointing  two  persons  to  one  office. 

On  the  second  point,  they  submitted  that  the  defendant  had  ceased  to  be  a  partner, 
having  left  [134]  the  society  when  he  had  possessed  himself  of  the  money,  and  had 
then,  by  the  operation  of  the  rules,  no  longer  imy  interest  in  common  with  the  club. 

To  the  third  ol)jection,  the}'  answered,  that  the  statute,  giving  the  more  summary 
remedy  by  petition,  was  cumulative,  and  not  intended  to  deprive  the  society  of  any 
previous  right  to  sue  at  law,  and  that  the  section,  giving  the  extraordinary  proceeding, 
related  only  to  persons  being  official  members  of  the  society,  whereas  the  defendant 
had  ceased  to  belong  to  the  club,  and  was  no  longer  in  office. 

Storks  and  Dover  were  then  heard  in  support  of  the  rule,  when  they  took  a 
distinction  between  the  present  case  and  that  of  Auditor  Curie,  the  objection  here 
taken  being  not  that  two  persons  had  been  appointed  to  one  office,  but  that  two  officers 
had  been  appointed,  whereas  the  articles  authorized  the  society  only  to  appoint  one. 

Graham,  Baron.  We  are  of  opinion,  that  there  is  no  solid  foundation  for  either 
of  the  objections  Uiken  to  this  verdict.  As  to  that  of  the  defendant  being  a  paitiier, 
I  think  that  he  was,  under  the  particular  circumstances  of  this  case,  bound  by  his 
promise,  independently  of  his  going  out  of  the  society,  and  running  away  with  the 
box  ;  and  that  this  action  might  be  sustained  against  him,  even  though  he  might  be 
considered  a  tenant  in  common.  If  one  tenant  in  common  [135]  oust  the  others,  an 
action  of  trespass  lies.  So  if  tenants  in  common  appoint  one  bailiff'  oi-  receiver,  by 
the  old  law  they  might  have  an  action  of  account  against  him.  I  am  therefore  of 
opinion,  that  in  a  case  of  this  sort,  indebitatus  assump.sit  would  lie.  His  carrying 
away  the  money,  and  leaving  the  society,  makes  him  liable  to  them,  as  if  he  were  not 
himself  a  member  of  the  society,  and  it  might  be  recovered  as  money  had  and  received. 
The  defendant  had  placed  himself  out  of  the  protection  of  his  situation  in  the  societ)', 
by  his  conduct  in  withdrawing,  under  the  circumstances,  and  he  had  no  longer  any 
further  interest  in  common  with  them. 

But  this  case  is  besides  clearly  within  the  11th  section  of  the  act  of  parliament. 

*  That  article  authorized  the  club  to  appoint  a  person  to  be  auditor,  "and  also  a 
treasurer,  if  necessary." 
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It  is  one  which  the  act  contemplated  and  provides  against,  removing  all  qnestion  as 
to  the  supposed  partnership  in  the  monej',  by  enacting  that  the  property  of  the  society 
shall  vest  in  the  ])ioper  otficer,  for  all  purposes  of  action  and  suit  in  anywise  touching 
the  same,  and  that  such  actions  may  be  brought  in  the  name  of  such  officer. 

The  objection  of  two  treasurers  having  been  appointed  is  equally  untenable.  The 
appointment,  though  inaccurately  worded,  is  in  effect  an  appointment  of  two  persons 
to  be  treasurer,  and  on  that  Curie's  case  is  precisely  in  point. 

The  last  olijection  could  only  have  weight,  if  the  statute  had  been  imperative  on 
the  officers  of  [13G]  the  society,  in  directing  them  to  proceed  by  the  extraordinary 
mode  of  petition  only,  but  as  it  has  not  done  so,  we  must  take  it  that  the  legislature 
gave  the  society  the  more  summary  I'emedy,  in  addition  to  whatever  they  might 
otherwise  have  had. 

Wood,  Baron.     I  think  neither  of  these  objections  can  hold. 

As  to  the  appointment  of  the  treasurer,  the  act  empowers  the  members  to  appoint 
two  persons  to  the  office  if  they  think  tit ;  the  -Ith  section  expre.s.sly  enacts,  that  such 
societies  shall  and  may  elect  and  appoint  such  per.sons  (in  the  plural)  into  the  office  of 
treasurer,  &c.  and  to  elect  and  appoint  others  in  the  room  of  those  who  should  die, 
and  that  is  made  still  more  clear  by  the  subsequent  language  of  the  section,  which 
Sj)eaks  of  the  treasurers  in  the  plural,  which  would  othervi'ise  be  nonsense. 

The  question  then  is,  whether'  the  rule  of  the  society  abridged  the  power  given  to 
them  by  the  act.  The  ol)ject  of  the  rule  was  merely  to  enable  tlie  members,  for  the 
.sake  of  convenience,  to  appoint  a  treasurer  at  a  monthly  instead  of  a  yearly  meeting. 
They  use  the  word  "  treasurers  "  as  meaning  the  office  of  treasurer,  and  in  that  sense 
it  would  be  aljsurd  to  suppose  that  they  meant  to  abridge,  by  the  rule,  their  own 
power,  as  given  by  the  statute. 

[137]  1  here  is  therefore  no  pretence  for  the  objection.  Both  by  the  statute,  and 
by  their  rule,  they  had  a  power  to  appoint  two  or  more  persons  to  the  office,  and  that 
is  what  they  have  in  fact  done. 

The  next  objection  is,  the  defendant  lieing  a  partner.  Now,  without  reverting  to 
the  terms  of  the  act  of  parliament,  1  think  that  enough  appears  from  the  facts  of  this 
case  to  enable  the  plaintifi's  to  maintain  the  present  action  ;  for  the  promise  laid  in 
the  declaration  must  lie  implied  from  the  circumstance  of  the  defendant's  having  the 
money  of  the  society  in  his  hands  after  he  had  left  the  club,  and  when  he  had  conse- 
•luently  ceased  to  be  a  partner.  I  may,  however,  ground  myself  on  the  words  of  the 
act;  for  the  1 1th  section  enacts,  "that  the  monies,  i^'c.  of  the  society  shall  be  vested 
in  the  treasurer  or  treasurer's,  (or  other  officers)  foi-  the  use  and  benefit  of  the  society, 
and  in  the  succeeding  officers,  for  all  purposes  of  action  and  suit,  and  that  it  shall  for 
those  ])urposes  bo  taken  to  be  the  property  of  such  officers,  who  are  authoiized  to 
bring  actions  in  their  own  name." 

As  to  the  specific  remedy  given  by  the  statute,  it  is  clear  that  that  does  not  preclude 
the  plaintifi's  from  suing  the  defendant  in  a  court  of  law.  That  does  not  dejjrive  the 
plaintitVs  of  any  pre-existing  right.  It  gives  merely  an  additional  remedy,  and  all  the 
remedies  are  concurrent,  and  the  plaintill's  may  choose  whichever  is  most  suitable  to 
their  case.  I  am  of  opinion,  therefoi'e,  that  these  per-[138]-sons  were  properly  appointed 
treasurers,  and  that  they  may  maintain  the  present  action  in  their  own  name ;  and 
that  notwithstanding  they  have  been  given  a  more  summary  remedy  by  the  act  of 
fMU'liament 

I  therefore  think  tliat  tluirc  is  nothing  in  eitlier  of  the  ot)jections  which  have  l)ceii 
taken  that  ought  to  be  sull'ered  to  distnrl)  this  verdict. 

(i.MUiDW,  Ijaron.  I  have  much  satisfaction  in  being  supported  by  my  brothers  in 
the  opinion  which  I  have  formed  of  the  wealiucss  of  the  objections  which  have  been 
taken  to  this  verdict,  and  which  are  admitted  to  be  merely  tecimical,  and  not  consistent 
with  the  justice  of  the  case.  If  there  was  any  thing  held  out  to  the  neighbouilKKMl 
by  the  language  of  the  rules  of  this  society  which  might  tend  to  mislead,  we  miglit 
hold  them  strictly  to  the  terms  of  the  articles  ;  but  they  propose  to  obviate  the  incon- 
venience of  a  treasurer  tlying  leaving  a  long  interval  before  another  could  bo  appointed, 
by  altering  the  time  from  six  7iionths  to  one.  They  alter  their  rule  accordingly,  aiul 
the  Court  of  (i)(iarter  Sessions  sanctions  it.  If  the.se  poor  people  could  have  foreseen 
this  discussion,  they  would  most  probalily  have  struck  out  the  .-;,  and  then  the  language 
of  the  rule  would  have  brought  their  officers  within  AwUlur  I'urh'.i  mse. 

As  to  the  other  point  of  the  partnership,  the  answer  is  that  the  defcmlanl  is  not 
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sued  as  a  [139]  member,  but  as  a  mere  defaulter,  accountable  to  the  society  for  their 
money  in  his  hands. 

I  have  therefore  no  doubt  that  the  plaintiffs  had  a  right  to  sue  the  defendant  in 
this  action.  He  must  be  taken  to  have  promised  to  pay  over  the  money  intrusted 
to  his  keeping  whenever  it  should  be  demanded, — and  the  pei'son  entitled  to  make 
such  demand  is  the  treasurer  for  the  time  being,  or,  in  other  words,  the  person  or 
persons  holding  the  office  of  treasurer.  I  say  nothing  of  the  conduct  of  the  defen- 
dant, although  that  is  a  circumstance  in  this  case  which  ought  not  to  lie  overlooked, 
in  considering  his  liability  to  the  plaintiffs  in  the  present  action. 

Per  Curiam.     Rule  discharged. 

RUS.SELL  V.  BUCH.ANAN  &  Ux.  Friday,  20th  November  1818. — Where  the  solicitor 
for  a  defendant  sued  jointly  with  his  wife  for  a  debt  due  from  her  dum  sola, 
appears  on  his  undertaking,  and  pleads  for  the  husband  only  —  the  plaintiff 
(having  caused  the  wife  to  be  served  with  a  copy  of  the  process,)  may  appear 
for  her  .secundum  statutum,  and  treating  the  plea  so  put  in  by  the  husband  alone 
as  a  nullity,  sign  judgment  for  want  of  plea. 

Dauneey,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  the  interlocutor}' 
judgment  which  had  been  signed  in  this  cause  and  the  subsequent  proceedings  should 
not  be  set  aside  on  the  ground  of  an  alleged  irregularity. 

[140]  The  plaintiff's  solicitor,  (as  appeared  from  the  affidavits,)  having  apprized 
the  solicitors  of  the  husband  by  letter,  of  a  joint  action  about  to  be  commenced  against 
the  defendants  on  a  note  of  hand  given  to  the  plaintiff  by  the  wife  before  her 
raai'riage,  they  gave  'an  undertaking  to  appear  for  him  onlVj  (expressly  stating  that 
they  would  not  appear  for  the  wife)  which  thej'  did  ;  and  they  also  afterwards 
pleaded  the  general  issue  for  the  husband  alone,  but  on  being  applied  to  to  plead  for 
the  wife  also,  they  refused  to  do  so,  repeating  their  determination  before  expressed 
to  act  for  the  husband  alone. 

The  plaintiH's  solicitor  then,  in  consequence  of  such  refusal,  (having  before  the 
filing  of  the  declaration  served  the  wife  with  a  copy  of  the  proce.ss)  entered  an 
appearance  for  her  under  the  statute,  and  signed  judgment  as  for  want  of  a  plea. 

It  had  been  submitted,  when  the  rule  was  obtained,  that  the  husband,  having 
appeared  by  attorney,  the  plaintiff  was  irregular  in  appearing  for  the  wife,  sec.  stat. 
— that  the  separate  appearance  of  the  husband  to  the  joint  action  against  himself  and 
wife,  was  a  luillity,  and  could  not  be  pi'oceeded  on  as  an  appearance  to  the  writ ; 
that  the  solicitor  for  the  plaintiff  should  have  appeared  for  both,  if  either,  and  ought 
not  to  have  accepted  the  appearance  of  the  husband  alone  ;  and  that  the  plaintiff 
might  have  moved  [141]  the  Court  on  the  undertaking  which  had  been  given. 

Husband  and  wife  being  but  one  person  in  the  eye  of  the  law,  an  appearance 
according  to  the  statute,  entered  on  account  of  her  not  appearing,  ought  to  have 
been  entered  as  for  both,  for  otherwise  either  appearing  in  a  different  manner  from 
the  othei'  would  invalidate  the  appearance  of  each. 

Manning  shewed  cause.  The  defendants  being  both  regularly  before  the  Court, 
the  husbancl  in  Hue  obedience  to  the  writ,  the  wife  by  force  of  the  provision  of  the 
statute  (12  Geo.  I.  c.  29),  he  submitted  the  plaintiff  was  in  a  situation  to  declare  in 
the  common  course,  and  might  therefore  demand  a  joint  plea.  And  he  adverted  to 
a  case  recently  before  the  Court  of  Common  Pleas,  wherein  it  was  said  to  ha^'e  been 
held  that  two  persons  who  had  been  sued  in  a  joint  action  by  different  process, 
might,  on  the  appearance  of  Ijoth,  be  I'egularly  declared  against.  He  urged  that 
the  plaintiff  was  of  necessity  obliged  to  appear  for  the  wife  under  these  circumstances, 
or  he  could  not  proceed  in  the  suit ;  because  he  could  not  recover  in  such  an  action 
against  the  husband  alone. 

[The  Court,  having  inquired  of  the  Master  if  there  were  no  instance  of  an 
appearance  being  entered  under  the  statute  for  some  of  the  parties  to  a  joint  action 
after  others  had  appeared  volun[142]-tarily,  he  reported  that  there  were  instances 
of  such  practice.] 

It  was  then  submitted  that,  as  in  an  action  against  husband  and  wife,  neither  could 
plead  alone,  {JFarncr's  casse)  (Y.  B.  p.  43,  pi.  23),  the  plaintiff  could  not  declare  against 
either  singly,  {IVahon  v.  Thcn'pe  <t  Ux.)  (Cro.  Jac.  239),  the  obvious  consequence 
would   be,   that  a  plaintiff's  couise  of   proceeding  in   such   cases   might  always  be 
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defeated  by  a  refusal  to  appear  on  the  part  of  the  wife,  the  husband  having  appeared  ; 
unless  the  plaintiff  were  allowed  to  avail  himself  of  the  Ijenefit  of  the  statute  in 
appearing  for  the  wife,  by  which  means  the  husband's  separate  plea  being  rendered 
null,  he  might  then  sign  judgment  as  if  there  had  been  none  pleaded. 

In  support  of  the  rule,  it  was  insisted,  that  if  the  plaintiff  had  been  placed  in 
difficulty,  it  wa."*  his  own  fault  in  having  accepted  in  the  first  instance  an  imperfect 
appearance,  which  was  in  point  of  law  a  nullity  in  such  an  action  as  this ;  for  not  to 
appear  for  both  was  not  to  appear  at  all :  and  it  was  contended  that,  the  plaintiff 
not  having  objected  at  the  time  and  in  limine,  he  was  not  entitled  to  lie  by  for  the 
purpose  of  taking  advantage  of  his  own  negligence,  and  in  order  to  enable  him  to 
sign  an  interlocutory  judgment,  as  for  want  of  a  plea. 

[143]  Wood,  Baron.  The  husband  might  have  appeared  both  for  himself  and 
wife.  He  has  chosen  however  to  appear  for  himself  only,  and  not  for  his  wife,  and 
she  has  not  appeared.  The  plaintiff's  course  then  was  quite  plain,  which  was  to 
appear  for  the  wife  according  to  the  statute,  and  having  done  so,  he  might  declare, 
and  he  would  then  be  entitled  to  demand  a  plea,  and  might  sign  judgment,  if  none 
were  pleaded. 

GiiAli.v.M,  Baron.  The  appearance  of  the  husband  for  himself  was  so  far  from 
l)eing  a  luillity  as  that  if  the  plaintiff  had  afterwards  entered  an  appearance  for  him 
also  under  the  statute,  the  former  a])pcarancc  having  been  recorded,  the  judgment 
would  in  that  case  have  been  properly  movcfl  to  be  set  aside  for  irregularity.  As 
it  is,  he  has  done  quite  right. 

Ririi.\Ki)S,  Chief  Bai'on.  If  the  husband  and  wife  are  to  be  considered  as  one 
person  for  this  purpose,  the  hu.sband  appearing  for  himself  has  appeared  for  both  :  if 
not,  his  appeai'ing  for  himself  is  a  defective  appearance,  which  the  plaintiff'  ought  to 
have  .some  means  of  rendering  perfect,  and  I  think  that  looking  to  the  spirit  of  the 
act  of  parliament,  it  enables  him  to  do  so  in  the  way  which  he  has  adopted.  Under 
these  circumstances,  therefore,  I  think  that  the  entry  of  an  appearance  for  the  wife 
by  the  plaintitl',  according  to  the  statute,  was  regular,  and  tli.it  having  afterwards 
declared  the  ])lea  l)y  the  husband  alone,  was  [144]  a  nullity,  and  consequently  the 
plaintiff  has  properly  signed  judgment. 

Per  Cmiam.     Rule  discharged,  with  Costs. 

Kkx  in  All)  OK  P.vrxisoN  and  Others  v.  Sloper  and  Allen.  Saturday,  2Ist 
November  1818. — The  doctrine  of  the  crown  process  having  priority  where  it 
bears  teste  on  a  day  subsequent  to  a  subject's  execution  on  a  ti.  fa.  under  which 
the  sheriff  has  seized,  applies  to  cases  of  extents  in  aid. — The  statute  59  Ceo.  III. 
enacting,  that  extents  in  aid  shall  not  be  sued  out  and  prosecuted  in  certain 
cases,  does  not  extend  to  the  prosecution  of  such  extents  where  the}'  have  been 
commenced  before  the  jjassing  of  that  Act. 

Dauncey  nuned  that  a  sum  of  2501.  which  the  sherilV  had  levied  under  an  extent 
in  aid,  who  had  niadi;  a  special  retiu'n  of  the  facts  of  the  ca.se,  should  be  paid  to  the 
Secretary  of  the  Albion  Insurance  Company,  for  whose  benefit  the  extent  i.ssued. 

The  extent  in  aid  bore  teste  on  a  day  subsequent  to  the  seizure  of  the  goods 
under  ;i  fieii  facias  at  the  suit  of  Messrs.  Morlaufl  and  Co.  but  before  any  sale  had 
taken  place. 

Sir  William  (Jwen  opposed  the  application,  and  admitting  that  after  the  decision 
of  the  Court  of  Satuiday  last,  he  could  not  upon  motion  expect  the  Court  would  now 
come  to  a  ditl'ercTit  deter  [145]-min,ition,  submitted  that  there  was  a  distinction 
between  this  case  and  that  of  Saturday  last,  inasmuch  as  that  was  the  case  of  an 
extent  in  chief,  and  this  was  the  case  of  an  extent  in  aid  ;  and  that  the  ground  of 
the  former  decision  was  the  priority  which  was  vested  in  the  Crown  by  virtue  of  the 
lloyal  I'rcrogative,  and  that  such  prerogative  did  not  extend  to  a  subject  suing  out 
an  extent  in  aid.  That  the  Court  recognized  a  distinction  in  several  eases  between 
extents  in  chief  and  in  aid,  as  iii  .allowing  parties  to  plead  several  ])loas  against  a 
Crown  debtor,  which  wouhl  not  1)0  ])erniittcd  against  the  Crown  itself. 

He  ,also  submitted,  that  ;is  l)y  the  statute  of  57  (!eo.  III.  c.  117,  the  persons  suing 
out  the  present  extcTit  in  .aid,  were  of  th.-it  class  who  could  not  now  sue  out  an  extent ; 
and  as  that  statute  prevented  any  such  persons  from  suing  out  :ind  |)ros('cuting  an 
extent  in  aid,  and   made  such   proceedings  void,   the   Court  would   not  grant    this 
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motion,  which  would  give  effect  to  the  extent,  and  permit  a  prosecntion  of  it,  although 
it  had  been  commenced  some  time  before  the  passing  of  the  act. 

Bnt  the  Court  held,  as  to  the  first  olijection,  that  there  was  no  distinction  between 
an  extent  in  chief  and  in  aid  in  this  particular :  and  as  to  the  second  objection  they 
said,  that  the  statute  did  not  apply  to  suits  which  had  been  antecedently  commenced, 
and  they 

Granted  the  Motion. 

[146]  Meredith  r.  Gilpin  and  Others.  Thursday,  26th  November  1818. — 
On  a  question  of  title,  in  an  action  of  trespass  between  a  parish  and  an  individual, 
to  certain  lands  claimed  by  the  former,  under  an  inclosure  act,  by  the  provisions 
of  which  the  land  in  dispute  would  (if  they  had  a  right  to  it)  be  vested  in  them 
in  ti'ust  for  the  parish,  in  aid  of  the  poors'  rates,  rated  inhabitants  are  admissible 
witnesses  by  virtue  of  the  9th  section  of  the  54  Geo.  III.  c.  107. — The  Court  will 
not  disturb  a  verdict  in  an  action  of  trespass  to  land,  on  the  mere  ground  of  the 
judge  at  in'si  prius  having  directed  the  jury,  that  the  weight  of  evidence  was  with 
the  other  party,  where  he  does  not  report  himself  dissatisfied  with  the  finding. — 
Where  rent  is  paid  by  succeeding  tenants  after  an  adverse  possession  of  twenty- 
three  years,  it  does  not  amount  to  an  attornment,  unless  the  consent  or  at  least 
the  knowledge  of  the  landlord  can  be  shewn. 

This  was  an  action  of  trespass  brought  by  the  plaintiff  against  the  overseers  of  the 
township  of  Great  Wyrley  (Stafford). 

Tlie  first  count  of  the  declaration  was,  for  breaking  the  plaintiff's  close.  The 
second,  for  caiTving  awa}'  his  barley. 

To  the  first  the  defendants  pleaded  the  general  issue.  To  the  other  liberum 
tenementum  in  the  overseers  of  the  parish. 

The  cause  was  tried  before  Mr.  Justice  Holroyd  at  the  last  assizes  at  Stafford. 

The  trespass  was  proved.  The  proof  of  the  plaintitt's  title  was  adverse  possession, 
and  certain  deeds  of  feoffment  under  which  his  landlord  claimed. 

The  defence  set  up  was,  that  the  croft  and  garden  in  question  were  vested  in  the 
overseers  for  the  time  being,  under  a  local  act  of  parliament  of  the  .32  Geo.  III.  for 
inclosing  certain  waste  lands  in  the  parish  of  Great  Wyrley. 

[147]  To  piove  that  the  croft  and  garden  were  an  encroachment  from  the  common, 
and  that  the  overseers  had  received  rent  for  the  premises  before  and  since  the  passing 
of  the  act,  the  defendants'  counsel  called  a  witness  to  those  facts.  He  was  objected 
to  on  the  ground  of  his  being  a  rated  parishioner  of  Great  Wyrley,  when  the  learned 
Judge,  who  was  at  first  inclined  to  reject  the  witness,  aftei'  having  attentively  collated 
the  provision  of  the  local  act  of  pai'liament  transcribed  in  the  note*  with  the  enact- 
ment of  the  statute  (54  Geo.  III.  o.  1  70,  s.  6)  t  rendering  rated  [148]  persons  competent 
as  witnesses  in  matters  relating  to  parish  rates  or  cesses,  admitted  his  testimony. 

*  The  act  provided  that  a  part  of  the  common  should  be  set  out  and  sold  for  the 
purpose  of  defraying  the  charges  of  carrying  the  act  into  execution  by  the  produce  of 
the  sale,  and  "  that  such  part  as  should  not  be  so  sold,  should  be  vested  in  and  remain 
for  ever  thereafter  under  the  direction  and  management  of  the  overseers  of  the  poor, 
for  the  time  being,  of  the  township  of  Great  Wyrley,  and  be  by  them  let,  and  the  rents 
and  profits  thereof  applied  in  aid  of  the  poors'  rates  within  the  said  township,  and 
accounted  for  at  the  same  time,  and  in  the  same  maimer,  as  the  levies  and  assessments 
for  the  relief  of  the  pooi'  within  the  said  town.ship  ai-e  to  be  accounted  foi'  by  law." 

t  By  that  section  it  is  enacted,  "  that  no  inhabitant  or  person  rated  or  liable  to  be 
rated  to  any  rates  or  cesses  of  any  district,  parish,  township,  or  hamlet,  or  wholly  or 
in  part  maintained  or  supported  therebj',  or  executing  or  holding  any  ottice  thereof  or 
therein,  shall,  before  any  Court  or  person  or  persons  whatsoever,  be  deemed  and  taken 
to  be  by  reason  thereof,  an  incompetent  witness  for  or  against  such  district,  parish, 
township,  or  hamlet,  in  any  matter  relating  to  such  rates  or  cesses  ;  or  to  the  boundary 
between  such  district,  parish,  township,  or  hamlet,  and  anj^  adjoining  district,  parish, 
township,  or  hamlet ;  oi-  to  any  order  of  removal  to  or  from  such  district,  parish,  town- 
ship, or  hamlet,  or  the  settlement  of  any  pauper  in  such  district,  parish,  township, 
or  hamlet,  or  touching  any  liastards  chargeable  or  likely  to  become  chargeable  to  snch 
district,  parish,  township,  or  hamlet,  or  the  r-ecovery  of  any  sum  or  sums  of  money  for 
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Evidence  was  then  given  in  support  of  the  defendants'  claim  of  right  to  the  pi-emises, 
and  they  proved  that  rent  was  paid  by  an  occupier  of  the  croft  in  1787  to  the  then 
overseer,  and  also  at  other  times  since;  but  it  appeared  that  the  subsequent  pay- 
ments were  made  \vithout  the  knowledge  of  the  landlord,  and  other  evidence  was 
given  hostile  to  the  claim  of  the  plaintiff's  landlord. 

On  this  case,  so  supported  bj-  the  testimony  on  either  side,  the  learned  Judge  in 
summing  up  dii-ected  the  jury,  that  the  weight  of  evidence  was  in  favor  of  the 
defendant.  One  of  the  jury  during  their  deliberation,  enquii'cd  if  twenty  years 
possession  without  paying  rent  would  give  a  title,  and  the  Judge  answered,  that  if 
it  wei'e  proved  that  no  rent  had  been  paid  for  that  time,  it  would  have  been  sufHcient 
in  this  .sort  of  action  ;  but  that  that  was  in  this  case  the  question  for  their  consideration. 
They  then  found  a  verdict  for  the  plaintiff'. 

[149]  Puller  obtained  a  rule  to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  a  new  trial  granted,  on  the  ground  of  its  being  against  evidence,  and  the 
direction  of  the  learned  Judge. 

The  Judge's  report,  after  it  had  stated  in  substance  the  evidence  already  detailed, 
did  not  express  any  marked  disapproval  of  the  verdict. 

Jervis  and  Campbell  now  shewed  cause.  They  relied  as  against  the  objection — ■ 
that  the  verdict  was  against  evidence,  and  the  Judge's  direction — that  that  did  not 
appear  by  the  report,  and  that  the  questions  being  dependent  entirely  on  facts,  the 
jury  were  warranted,  where  there  was  conflicting  testimony,  in  their  belief  of  one  set 
of  witnesses  in  preference  to  the  other,  and  their  finding  ought  to  be  held  conclusive. 

On  the  point  of  the  admissibility  of  the  witness  who  had  been  objected  to  on  the 
trial,  on  the  part  of  the  plaintiff',  they  urged,  that  his  evidence  had  l)een  improperly 
admitted,  for  that  it  was  clear,  that  but  for  the  54  Geo.  III.  he  would  (being  a  rated 
inhabitant  of  the  parish)  have  been  incompetent  to  give  evidence  in  favor  of  their 
rights.  A  question  therefore  would  arise,  whether  the  matter  in  question  on  the  trial 
of  the  present  issue  was  within  the  enabling  clause  of  that  act ;  and  they  contended, 
that  inasmuch  as  that  clause  was  not  general — the  genei'al  terms  being  contronled  and 
confined  by  the  sul).se(|uent  very  particular  enumeration  of  the  [150]  virions  subject- 
matters  of  question  to  which  it  was  meant  to  be  api)licable — an  issue  of  title  in  a  parish 
to  land  was  not  one  in  which  the  competency  of  a  rated  inhaliitant  was  restored  by 
th;it  act ;  and  that  this  cause  flid  not  in  any  such  sense  relate  to  the  rates,  but  was 
a  more  contest  with  respect  to  a  right  to  certain  inclosed  lands  claimed  by  the  parish 
against  an  individual. 

Dauncey  and  Puller,  in  support  of  the  rule,  contending  that  this  was  a  case  wherein 
the  witness  was  rendered  competent  by  the  act  of  parliament,  were  stopped  by  the 
Court  on  that  point. 

They  then  proceeded  to  shew,  by  leferenco  to  the  testimony  of  the  witnesses,  that 
the  weight  of  the  evidence  was  against  the  verdict  of  the  jury. 

KirjiAitD.s,  Loi'd  Chief  Baron,  was  absent,  sitting  in  Equity  in  the  E.xchcquer 
Chamber. 

Ckakam,  Paron.  (Jn  one  of  the  two  ijuestions  which  have  been  made  we  are 
clearly  of  opinion,  that  the  witness  ol)jected  to  was  competent,  because  he  is  within 
the  terms  of  the  .J4  (!eo.  III.  The  plain  sense  and  meaning  of  that  act  is  to  make 
such  persons  (■ompotent  witnesses,  (for  the  legislature  saw  the  inconveniences  of 
excluding  their  testimony,)  notwithstanding  their  partial  interest  in  the  result  of 
such  (piestions,  and  therefore  their  competency  was  restored.  The  matter  in  issue  in 
this  cause  had  relation  to  rates  and  cesses,  because  it  was,  if  recovered,  to  go  [151] 
in  aid  of  the  pai'ish  rates.  It  would  be  otherwise  an  absurd  construction,  because  if 
these  premises  had  been  omitted,  it  would  liavc  l)een  a  ground  of  appeal,  and  the 
effect  would  be  to  make  interested  j)ai-ties  evidence  against  the  paiish  in  chai-ging 
them  with  the  omission,  while  the\'  would  be  excludcci  in  f.ivor  of  llie  overseers,  if 
they  sliouM  endeavour  to  recover  the  [jroperty. 

It  was  contended,  that  the  words  of  the  act  although  at  lirst  general  in  form,  arc 
afteiwards  made  particular  by  the  efi'ect  of  the  subsequent  einimeration  of  the  matters 

the  charges  or  maintenance  of  such  bustards,  or  the  election  or  appointment  of  any 

otticer  or  ofllcurs,  or  the  allowance  of  the  accounts  of  any  oilicci'  or  officers  of  any  such 
(listiict,  parish,  township,  or  hamlet ;  any  law,  usage,  statute,  or  custom,  to  the  contrary 
in  anywise  notwithstanding." 
E.\-.  Div.  II.— 25 
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of  question  to  which  it  was  to  apply,  but  it  is  manifest  that  what  is  so  particularized 
is  merely  ex  abundanti  cautela,  and  to  shut  out  doubts,  and  the  very  argument  which 
has  been  used,  is  founded  on  the  question  having  relation  to  the  rates,  which  alone 
would  justify  our  present  decision. 

The  next  and  important  question  is,  whether  the  jui  y  having  been  justified  in  finding 
the  verdict  which  they  have  returned  by  the  facts  of  the  case.  Now,  notwithstanding 
I  may  myself  have  ^'ery  great  doubts  on  that  point,  from  the  circumstances  of  the  case 
I  do  not  however  feel  myself  warranted  in  saying,  that  thev  have  come  to  a  wrong 
conclusion.  That  would  in  a  suit  of  this  sort  be  to  send  down  the  cause  again  with 
a  prejudice,  and  that  where  the  matter  is  not  of  gicat  importance,  and  the  defendant's 
right  is  not  concluded,  because  an  ejectment  might  still  be  brought.  The  plea  of 
liberum  tenementuni  [152]  to  a  claim  founded  on  possession,  put  merely  the  possessory 
title  in  issue.  The  plaintiff  might  certainly  have  had  a  possessory  right  founded  on 
his  adverse  enjoyment,  yet  the  defendants  might  have  had  the  real  right  to  the  fee, 
notwithstanding  their  defeat  in  such  an  action.  The  question  put  by  the  jury  was  a 
sensible  one,  and  it  received  an  appropriate  answer.  The  issue  was  left  to  them,  and 
they  have  found  a  verdict.  I  am  of  opinion,  that  it  was  a  question  within  their 
province,  and  therefore  I  dare  not  say  that  they  have  done  wrong.  [His  Lordship 
then  went  into  a  comparative  estimate  of  the  evidence  on  both  sides.]  The  jury  may 
have  gone  far  in  finding  for  the  plaintiff;  but  we  cannot  now  disturb  the  verdict 
without  creating  a  prejudice  at  least,  if  not  imperatively  requiring  them  to  find  the 
contrary  way.  There  are  besides  other  modes  of  trying  the  same  question  still  open 
to  the  defendants.     I  think  therefore  this  rule  should  be  discharged. 

Wood,  Baron.  I  cannot  sny,  that  I  think  this  verdict  ought  to  be  disturbed.  An 
objection  was  made  to  the  competency  of  some  of  the  defendants'  witnesses,  on  the 
ground  of  interest  in  the  result,  being  rated  inhabitants  of  the  parish,  whose  right 
they  were  called  to  support.  And  certainlj',  but  for  the  statute  of  the  5-1  Geo.  III. 
they  would  have  been  incompetent.  That  statute  however  has  restored  their  com- 
petency, having  enacted,  etc.  (his  Lordship  read  the  section).  The  question  then  is, 
whether  this  is  a  matter  re-[153]-lating  to  the  rates.  It  certainly  relates  to  a  fund 
out  of  which  the  rates  are  so  far  to  be  diminished,  and  I  therefore  think,  that  it  is 
within  the  meaning  of  the  statute  ;  and  that  the  witness  was  competent  to  give 
evidence. 

The  other  question  regards  the  merits,  and  depends  on  whether  the  jury  have 
done  wrong  in  finding  this  verdict.  I  caiuiot  say  that  I  think  they  have.  The  proof 
on  the  part  of  the  plaintiff  consisted  of  his  possession  and  certain  deeds  ;  the  first  deed 
is  dated  in  1779,  at  which  time  the  feoffor  had  been  in  long  continued  possession. 
The  words  of  that  deed  are  sufficient  to  pass  these  premises  where  possession  has  gone 
along  with  it. 

The  defendants  proved  a  solitary  instance  of  a  former  overseer  receiving  rent  in 
1787,  from  the  person  then  in  possession;  but  it  appeared  that  from  that  time  till 
1810,  no  other  rent  was  paid  duiing  all  that  interval ;  therefore  for  a  period  of  twenty- 
three  years  the  possession  was  adverse,  and  that  was  sufficient  to  support  the  plaintiff's 
title.  The  defendant,  it  is  true,  also  proved,  that  in  1810  the  overseers  received  rent 
from  the  tenant  in  possession  who  two  j^ears  before  had  sold  the  land  to  his  landlord 
under  whom  he  then  held.  He  said,  he  was  persuaded  by  his  father  to  do  so.  His 
landlord  however  knew  nothing  of  it,  and  afterwards  he  under-lets  to  other  persons, 
who  also  p.ay  the  overseers  rent.  Thus  against  an  adverse  po.ssession  of  twenty-three 
years,  the  [154]  defendants'  only  title  is  founded  on  these  attornments  made  without 
consent  or  knowledge  of  the  landlord,  and  behind  his  back.  The  tenant  never  tells 
his  landlord  of  it,  nor  even  deducts  rent  on  account  of  such  payment,  such  an  attorn- 
ment, however  frequently  repeated,  is  contrary  to  law,  and  the  express  provision  of 
the  11th  of  Geo.  II.  c.  19,  s.  11,  (having  read  that  section)  which  is  calculated  to 
defeat  this  sort  of  surreptitious  attornment. 

If  these  attornments  then  are  null  and  void,  on  what  does  the  title  of  the  overseers 
rest?  (Having  more  particularly  examined  othei'  less  material  parts  of  the  evidence 
on  both  sides.)  I  do  not  think  therefore,  continued  his  Lordship,  that  a  possession 
which  was  cleai-ly  adverse  for  so  long  a  time  as  up  to  these  fraudulent  attornments, 
should  be  overthrown  by  such  a  case  as  that  relied  on  by  the  defendants.  Thei'e  was 
good  sense  in  the  question  put  by  the  jury,  and  I  think  that  on  the  whole  they  have 
done  right  in  finding  this  verdict. 
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As  to  the  (|uestio!i  of  title  if  an  ejectment  should  l)e  brought,  it  would  then 
certainly  be  a  dift'crent  thing,  but  I  do  not  see  how  the  overseers  could  resist  such  a 
case  as  that  which  has  been  made  on  the  part  of  the  plaintiff'  in  this  action. 

Gauuow,  Baron.  On  the  question  of  law  affecting  the  competency  of  the  witness, 
I  entiiely  [155]  agree  with  my  brothers.  The  history  of  the  act  of  the  54th  of 
Geo.  III.  is  that,  rated  witnesses  being  incompetent  In'  the  rules  of  law  in  cases  where 
the  rates  came  in  question,  having  been  found  to  be  productive  of  the  greatest  incon- 
venience, that  act  was  passed  to  restore  their  competency,  and  that  was  the  express 
object  of  the  statute  to  effect.  To  bring  this  case  within  the  act  we  have  only  to 
inquire,  whethei'  the  question  on  this  issue  is  a  matter  relating  to  the  rates  or  cesses. 
Can  any  one  doubt  that  it  is  1  But  then  it  was  said  to  be  confined  to  cases  where  the 
issue  involves  questions  as  to  the  payment  of  the  rates,  and  where  the  rates  are 
directly  affected  by  the  result,  as  in  the  instances  afterwards  enumerated,  which  it  is 
quite  clear  are  all  cumulati\e,  and  extensions,  rather  than  restrictions  of  the  tir.st 
general  expression  in  the  clause. 

As  to  the  question  of  granting  a  new  trial  on  the  merits,  whatever  one's  private 
opinion  may  be,  we  cantiot  .say  that  the  jury  on  the  whole  have  done  wrong,  .although 
I  should  not  go  the  length  of  saying,  that  the  granting  a  new  tiial  l)y  us  would  be 
imperative  on  the  jury  as  to  finding  the  other  way.  The  jury,  whose  important  duties 
should  always  be  held  .sacred,  having  decided,  and  it  being  within  their  pr'ovince, 
although  I  should  not  myself  perhaps  have  come  to  the  same  conclusion,  I  do  not 
tliiiik  that  we  should  be  warranted  in  disturbing  the  verdict. 

Per  Curiam.     Kule  discharged. 

[156]  Norway  r.  Ede.  27th  November  1818. — If  a  plaintiff  in  an  injunction  bill, 
tiled  to  restrain  the  defendant  from  proceeding  in  an  action  at  law,  gives  a 
cognovit,  and  undertakes  in  writing  to  dismiss  his  bill,  and  consent  to  the  dissolu- 
tion of  the  injunction,  but  afterwards  refuses  to  do  so,  the  Court  upon  a  motion 
by  the  defendant,  and  notice  to  the  plaintiff',  will  dissolve  the  injunction,  but  not 
dismiss  the  bill. 

The  defendant  had  brought  an  action  against  the  plaintiff'  for  recovery  of  a  sum 
of  fi.525i.  The  pl.iintifl'  filed  a  bill  praying  that  the  defendant  might  be  restrained 
from  proceeding  in  his  action,  and  obtained  the  common  injunction  ;  the  plaintiff' 
afterwards  gave  tlic  defendant  a  cognovit  in  the  action,  and  also  an  undertaking  in 
writing  that  he  (the  plaintifl")  would  withdraw  his  bill,  and  consent  to  the  itijunction 
being  dissolved  with  costs,  as  between  solicitor  and  client.  Notwithstanding  that 
undertaking  he  would  neither  move  to  have  his  bill  dismissed,  nor  consent  to  the 
dissolution  of  the  injunction  ;  and  the  injunction  being  in  existence,  it  stoofl  in  the 
way  of  the  defendant  so  as  to  render  the  cognovit  he  had  obtained  fiom  the  plaintiff' 
an  inoperative  instrument      Under  these  circumstances  : 

Hone  now  moved,  upon  notice  to  the  plaintiff',  that  the  bill  might  be  flismissed, 
and  the  injunction  dissolved  pursuant  to  the  written  undertaking  which  the  plaintiff" 
hiul  given,  relying  that  the  Court  in  the  exercise  of  its  equitable  jurisdiction  would 
interpose  in  behalf  of  the  defendant  by  granting  the  motion,  which,  although  unusual 
in  practice,  only  sought  what  the  ])laintifl'  liinisclf  had  by  his  underlaking  admitted 
that  the  dcftiuilant  was  entitled  to. 

[157]  The  Loi'd  Chief  Baron.  I  fear  the  Court  canmit  upon  :i  motion  of  this 
Mature  dismiss  tlu!  plaintiff''s  l)ill,  but,  as  you  have  given  notice  of  this  motion,  it  will 
relieve  the  defendant  by  dissolving  the  injunction. 

Injunction  dissolved. 

II I'M,  V.  'Vaik;iian,  Clerk.  F"riday,  27th  Novcmbei-  l.SI.S. — Use  .and  occupation. — 
Where  an  owner  of  an  estate  contracts  to  sell  to  anothei',  who  thereupon  sells  a 
part  of  the  property  so  contracted  for  by  auction  to  a  third  person,  and  he,  (the 
sub-vendee,)  gets  possession,  and  the  original  vendor  .afterw.ards  refuses  to  |)erform 
his  contract,  which  occasions  a  suit  in  c<iuity,  jiending  whidi  the  original  vendor 
obtains  possession  from  the  snl)-vendee,  on  a  demand  to  be  lestored  to  it,  it  Iteing 
rumoured  that  the  original  purchaser  had  failed  in  the  suit  instituted  for  specific 
porfoimance — if,  in  fact,  the  plaintitT  should  ultimately  succeed  in  that  suit,  and 
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the  estate  is  in  consequence  conveyed  to  the  purchaser  under  a  decree  of  the 
Court,  the  sub-vendee  may  maintain  use  and  occupation  against  the  original 
vendor,  for  all  the  time  during  which  he  held  the  possession  so  obtained  from  the 
second  purchaser. — A  nonsuit  directed  at  nisi  prius,  under  such  circumstances, 
set  aside. 

[Observed  upon,  Winterbottom  v.  Ingham,  1845,  7  Q.  B.  617.] 

The  question  which  arose  in  this  case  was,  whether  the  plaintiff  could  maintain  an 
action  for  use  and  occupation  under  particular  circumstances  atieeting  the  right  to  the 
possession  of  the  premises,  which  were  the  subject-matter  of  the  suit  as  between  the 
plaintiff  and  defendant. 

The  cause  was  tried  at  the  flereford  Summer  Assizes,  1818,  before  Mr.  Ju.stice 
Holroyd,  when  that  learned  Judge,  holding  that  the  action  could  not  be  maintained 
under  the  circumstances  disclosed  in  evidence,  nonsuited  the  plaintiff. 

[158]  Puller  having  obtained  a  rule  for  setting  aside  that  nonsuit, 

Garrow,  Baron,  now  read  the  report  of  the  evidence,  which  was  in  effect — that 
in  1804  the  defendant  agreed  to  sell  some  freehold  property  to  a  Mr.  Bach,  an 
attorney,  at  that  time  the  defendant's  solicitor.  Bach  immediately  afterwards  sold 
the  property  by  public  auction,  in  lots.  Hull,  the  plaintiff,  became  the  purchaser  of 
one  of  those  (the  premises  in  question),  and  took  possession  at  Candlemas,  1805,  having 
paid  by  far  the  greatest  part  of  the  purchase-money  ;  but  there  was  no  agreement 
made  between  Bach  and  him  in  writing.  The  other  lots  were  sold  to  various  persons 
(among  whom  was  the  defendant  himself),  and  all  of  them  entered  into  possession. 
When  the  time  arrived  which  had  been  agreed  on  for  the  completion  of  the  original 
piirchase  by  Bach,  Vaughan  refused  to  complete  the  contract.  Bach  then,  after  having 
tendered  the  purchase-money  and  deeds  of  conveyance  for  execution,  filed  a  bill  to 
compel  specific  performance,  and  for  an  injunction  to  restrain  actions  of  ejectment 
brought  by  Vaughan  against  the  vendees  in  possession.  The  injunction  was  granted, 
and  the  cause  was  set  down  for  hearing  in  the  early  part  of  the  j'ear  1813.  About 
that  time  Vaughan  the  defendant,  availing  himself  of  a  report  then  prevalent,  (in 
consequence  of  Bach  having  been  attached  for  not  paying  the  purchase-money  into 
Court,  in  pursuance  of  the  terms  on  which  he  had  obtained  the  injunction,)  that  he 
had  succeeded  in  [159]  the  suit,  required  the  plaintiff  Hull  to  deliver  up  to  him  the 
possession  of  the  premises  which  he  had  bought  of  Bach,  which  under  the  influence 
of  the  rumour  he  consented  to  do.  Hull  soon  afterwards  discovered  that  the  suit  in 
equity  between  Bach  and  the  defendant  had  not  been  determined.  Bach  having  by 
that  time  paid  in  the  purchase-money  ;  and  he  then  demanded  back  possession  of 
the  land  from  Vaughan,  who  refused  to  restore  it.  Hull  afterwards  knocked  the 
lock  off  the  gate,  and  took  possession.  Vaughan  took  possession  again,  and  putting 
on  another  lock,  kept  it  till  the  month  of  April,  1815,  a  period  of  two  years. 

During  the  time  that  Hull  the  plaintiff  had  had  possession  under  his  contract  for 
the  purchase  of  the  premises,  he  had  improved  the  land  from  rough  ground  into 
productive  hop-ground  and  orcharding,  and  it  had  become  worth  double  the  sum 
which  he  had  originally  agreed  to  pay  Bach  for  it.  Vaughan,  on  taking  possession, 
had  agreed  to  allow  Hull  a  fair  valuation  price  for  the  hop-poles  on  the  premises, 
which  were  of  considerable  value,  and  the  apple  trees  which  he  had  planted,  but  which 
he  never  paid. 

The  suit  in  equity  being  afterwards  (in  1815)  finally  determined  in  favour  of 
Bach,  the  plaintiff  therein,  Vaughan  then  took  the  purchase-money  out  of  Court — 
gave  up  possession  of  the  estate — and  executed  the  deeds  which  had  before  been 
tendered  to  him  for  that  purpose  by  Bach. 

[160]  On  these  facts  an  objection  was  taken  at  the  trial,  that  the  plaintiff  had  no 
title  on  which  to  found  the  action  for  use  and  occupation — that  the  relation  of  land- 
lord and  tenant  did  not  at  any  time  subsist  between  the  parties — and  that  the  defen- 
dant was  in  truth  at  the  time  for  which  the  plaintift' sought  to  recover,  the  legal  owner 
of  the  premises  :  and  they  cited  the  cases  of  Hearn  v.  Tomlimt  (Peake's  N.  P.  C.  192), 
and  Kiiihmd  v.  PounsM  (2  Taunt.  145). 

On  the  other  hand,  it  was  contended  that  the  plaintiff'  had  the  true  title  to  the 
premises  at  the  time  of  the  defendant's  occupation,  as  confirmed  and  acknowledged 
by  the  subsequent  delivery  up  of  them  to  Bach  at  the  termination  of  the  suit,  .ind  that 
he  had  had  such  a  right  during  the  occupation  by  the  defendant  as  would  enable  him 
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to  recover  in  this  action  ;  for  that  it  was  not  necessary  to  the  owner's  remedy  against 
iin  occupier,  that  the  positive  relation  of  landloid  and  tenant  should  subsist  between 
them:  citing  the  case  of  I'he  Dean  and-  Chajdir  of  Rochestur  v.  Pierce  (1  Campb. 
N.  P.  C.  466). 

The  learned  Judge,  adopting  the  objection,  ruled  that  this  was  a  case  where  the 
plaintifl' could  not  maintain  the  action,  which,  in  this  instiince,  his  Lordship  observed, 
had  been  brought  by  one  who  had  no  right  to  the  land,  against  anothei'  who  had,  the 
purchase-money  not  having  been  paid  at  that  time,  and  that  whatever  remcd}'  [161] 
the  plaintiff'  might  have  had  as  against  Bach,  he  could  not  sue  the  defendant  in  the 
present  form  of  action,  which  was  in  ctfect,  as  between  these  parties,  suing  a  man  for 
the  use  and  occupation  of  what,  in  legal  construction,  was  his  own  land. 

Russell  and  M'Mahon  now  shewed  cause,  in.sisting,  on  the  objection  taken  at  the 
trial.  They  submitted,  first,  that  thei'c  had  l)eon  in  point  of  fact  no  contract  or 
privity  between  the  parties,  which  would  enable  the  plaintift'  to  sustain  this  action  : 
and  secondly,  that  the  plaintiff  had  had  no  title  whatever  to  the  land,  or  at  least  no 
legal  interest  in  it.  By  the  14th  sect,  of  chap.  19th  of  the  11  Geo.  III.  giving  land- 
lords a  right  of  action  for  use  and  occnpation,  where  there  existed  no  demise,  it  was 
submitted  that  it  was  still  indispensibly  neces.sary,  according  to  the  terms  of  that 
statute,  that  theie  should  be  some  parol  agreement  constituting  the  connection  of 
landlord  and  tenant,  to  protect  a  plaintill'  from  nonsuit;  whereas  in  this  case,  no 
contract  of  any  sort  could  even  be  implied  ;  for  the  facts  expressly  negatived  the 
relationship,  as  between  these  parties,  of  landlord  and  tenant,  and  also  that  of  owner 
and  occupier ;  nor  was  this  even  a  case  of  vendor  and  vendee.  The  dispute  as  to  the 
i-ight  was  wholly  between  Vaughan  and  Bach,  and  no  right  could  possibly  accrue  to 
Hull  till  that  suit  should  have  been  determined,  even  if  its  determination  should  be 
ultimately  in  favour  of  Bach 

[162]  Another  material  point  of  the  case  (it  was  urged)  in  favour  of  the  defendant 
against  this  action  was,  that  he  h;id  demanded  of  the  plaintiff  the  re-possession  as 
matter  of  right,  and  took  it  under  an  adverse  claim  against  Bach,  under  whom  alone 
the  plaintitr  could  claim,  there  being  no  sort  of  privity  between  him  and  the 
defendant. 

The  cases  of  Ilcarn  v.  Tomliit,  and  Kirtland  w  Pounxett,  were  again  applied  to  this 
question,  and  that  of  Cuhh  v.  Carpenter  (2  Campb.  N.  P.  C.  13),  in  which  last  case  Lord 
Ellenborough  held,  that  a  plaintiff  could  onl}'  recover  rent,  in  an  action  for  use  and 
occupatioti,  fiom  the  time  when  he  first  had  the  legal  estate,  although  he  might  have 
had  the  equitable  estate  long  before. 

[Ivichards,  Lord  Chief  Baron.  Hull  was,  at  the  time  of  giving  up  the  land  to 
Vaughan,  in  point  of  equity,  rightfully  in  possession  :  and  he  was  entitled  to  the 
possession,  having  been  let  in  under  his  sub-contract  with  Hach,  who  had  purchased 
of  Vaughan.  Then  Vaughan  regained  possession  by  taking  advantage  of  a  rumour 
which  was  not  founded  in  truth,  and  Hull  gave  it  up  under  a  mistake  as  to  the  fact. 
Such  a  yielding  up  of  possession  ought  not  to  lie  permitted  to  affect  his  right.] 

But  Hull  (it  was  lu-ged)  h;id  ncithei'  the  legiU  noi-  equitable  right  to  possession  of 
the  premises,  [163]  one  of  which  would  be  certainly  ne('cssary  to  sustain  this  action, 
and  it  was  said  liy  the  Chief  Justice,  in  delivering  judgment  in  Kirtland  v.  Poiinselt, 
that  "a  contract  cannot  arise  by  inqilicition  of  law  under  cii'cumstances  the  occurrence 
of  which  neither  of  the  ])attics  e\cr  had  in  theii'  contemplation  " 

[Richards,  Chief  l>.uon.  Is  there  any  other  case  ruling  that  a  person  who  has 
the  equit;iblc  I'ight  cannot  maintain  use  and  occupation  1] 

Here  the  plaintilf  had  not,  dui'ing  the  defendant's  occupation,  even  an  equitable  title, 
and  he  could  not  have  compelled  \'aughan  to  convey  to  him.  There  was  then  a  con- 
dition to  be  performed  before  even  Bach  could  have  had  either  even  a  legal  or  equit.;iblo 
right  to  the  possession.  Until  Hach  had  actually  paid  the  purchase-money  into  the 
Court  of  Chancery  under  the  order,  he  could  not  confei-  any  right. 

[(iraham,  Baron.  When  the  mf)ney  was  in  fact  paid,  he  tlu-ii  had  a  right  which 
related  back  to  the  day  on  which  he  would  have  been  rightfully  entitled  to  the  posses- 
sion, and  through  liim  to  Hull  his  sul)-vendce. 

Ijord  (_'hi('f  Laron.      A  court  of  equity  would  meicly  [iicM'nl  his  using  his  rights  of 
ownership  till  he  h.id  performed  his  jiart  of  the  contract;  but  that  being  done,  liis  cmi 
tracts  would  be  binding  ab  initio,  and  the  Court   would  not  sulfcr  him  to  turn  [164] 
round  on  his  vendee,  and  s.iy  t  h.il  he  li.id  no  light  to  sell,  because  he  had  not  paid  the 
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purch;ise-moiiey,  and  therefore  he  should  not  complete  his  contract.     A  coitrt  of  equity 
extends  its  protection  to  all  parties  who  have  equitable  rights.] 

But  it  was  submitted  that,  with  a  view  to  this  question  as  to  the  right  in  the 
plaintiff  to  maintain  this  action  at  law,  there  was  no  case  where  it  had  been  held  that 
use  and  occupation  could  be  maintained  by  one  who  had  not  a  present  right  to  posses- 
sion, or  at  least  to  the  legal  estate,  as  was  ruled  by  Lord  EUenborough,  in  the  case  of 
Cobb  V.  Carpenter,  and  now,  in  the  present  case,  by  the  learned  Judge  who  tried  this 
cause. 

[Richards,  Chief  Baron.  It  has  frequently  occurred  to  learned  Judges  at  nisi  prius, 
that  the  rules  of  courts  of  Equity  have  been  over-looked.  Money  paid  into  Court,  is 
in  Equity  considered  as  paid  into  the  hands  of  the  party,  and  on  the  suit  for  specific 
performance  being  determined  in  favour  of  the  plaintiff,  the  defendant  would  be  decreed 
to  account  for  the  rents  and  profits.] 

It  was  finally  pressed,  that  this  question  rested  solely  on  the  existing  right  of  Hull, 
independently  of  any  title  in  Bach  at  the  time  of  the  present  occupation,  and  that  he 
having  voluntarily  surrendered  liis  right  to  A^aughan  on  demand,  and  having  afterwards 
asked  his  permission  to  become  his  tenant,  had  so  far  acknowledged  Vaughan's  [165] 
claim  as  to  be  estopped  from  now  succeeding  in  this  action  against  him,  under  all  the 
very  particular  circumstances  of  the  present  case. 

Dauncey,  Puller,  and  Campbell,  in  support  of  the  rule,  urged  that  as,  on  the  facts 
in  evidence,  it  was  quite  clear  that  Vaughan  had  received  the  money  agreed  on  as  the 
price  of  the  land  sold,  he  at  least  could  have  no  right  to  the  land  during  the  two  years 
of  his  occupation,  and  rent  must  in  the  mean  time  have  become  due  to  some  one. 
He  had  clearly  no  light  to  the  possession,  and  the  person  at  that  time  entitled  to  the 
rent  might  maintain  use  and  occupation  as  soon  as  his  right  should  be  afterwards 
ascertained. 

On  the  point  of  objection  founded  on  the  absence  of  right  in  the  present  plaintiff  to 
maintain  use  and  occupation,  they  contended  that,  although  the  possession  was  given 
up  by  him  on  the  demand  of  defendant  as  matter  of  right,  yet  as  that  demand  was 
complied  with  voluntarily,  and  on  the  ground  of  a  misrepresentation  by  means  of  which 
the  plaintiff  had  been  deceived,  in  such  a  case  the  law  would  raise  an  implied  assumpsit 
to  pay  rent  to  the  person  who  should  be  entitled  during  the  defendant's  occupation  to 
the  right  of  possession  of  the  premises,  agreeably  to  the  two-first  counts  of  the  declara- 
tion *,  or  [166]  otherwise  a  party  in  the  situation  of  the  present  plaintiff  would  be 
without  lemedy  in  analogous  cases,  which  would  be  a  manifest  imputation  on  the 
sufficiency  of  the  law. 

They  distinguished  the  present  case  from  Hcarn  and  Tomliiis,  and  from  Kirtlandv. 
I'oimscU,  the  determination  in  the  former  case  having  been  founded  on  the  absence  of 
benefit  to  the  occupier,  and  the  latter  being  a  ease  where  a  vendor  having  parted  with 
a  house  on  receiving  the  purchase-money,  was  held  to  have  had  an  equivalent,  in 
the  use  of  the  money,  for  the  occupation  of  the  house. 

On  the  part  of  the  plaintiff'  they  cited  the  case  of  The  Dean  and  Chapter  uf  Bochester 
V.  Pierce  (1  Campb.  N.  P.  C.  466),  where  Lord  EUenborough  held  that  this  species  of 
action  was  maintainable  for  use  and  occupation  of  premises  by  permission  of  a  plaintiflF, 
without  a  demise. 

On  the  whole,  they  submitted  that,  so  far  from  the  present  form  of  action  being 
applicable  onlj'  to  strict  rights,  it  was  peculiarly  adapted  to  cases  like  the  present, 
where  the  relative  situation  of  [167]  parties  might  not  be  known  at  the  time  of  the 
occupation,  but  should  be  afterwards  fixed  by  the  decision  of  a  court,  submitted  to  b}' 
all  parties,  otherwise  in  all  such  cases  a  party  might  derive  a  benefit  from  his  own  mis- 
conduct in  the  breach  of  his  engagements.  And  they  urged  that  as  this  case  stood 
clear  of  adverse  authorities,  it  was  therefore  open  to  a  decision  which  might  establish 
such  a  rule  of  law  in  similar  cases,  as  would  meet  the  justice  of  such  demands  between 
other  parties  who  might  he  so  circumstanced  in  future. 

*  The  declaration  consisted  of  twelve  counts  :  the  first  was  indebitatus  assumpsit, 
for  use  and  occupation,  at  the  request  of  defendant,  by  permission  and  sufferance  of 
the  plaintiff. 

2d.  In  consideration  that  plaintiff,  at  like  special  instance,  &c.  had  before,  &c.  per- 
mitted and  suffered  defendant  to  hold,  I'fec.  and  that  defendant,  by  such  permission, 
had  held,  &c.  assumpsit  quantum  meruit. 
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Richards,  Chief  Baron.  I  am  h;ippy  to  say,  that  in  this  case,  which  is  certainly 
one  of  peciih'ar  circumstances,  the  Court  are  unanimously  of  opinion  that  the  rule  should 
be  made  absolute ;  because  that  determination  is  agreeable  to  the  obvious  justice  of 
the  case. 

(Stating  the  facts).  Bach  beyond  all  doubt,  both  in  equity  and  substance,  having 
paid  into  Court  his  purchase-money,  agreeably  to  the  terms  of  the  order  of  the  Court 
of  Chancery,  became  then  as  much  entitled  to  this  property  as  if  he  had  been  the  owner 
of  the  fee-simple  at  law.  He  became  entitled  absolutely,  and  might  have  settled, 
devised,  or  sold  it.  He  had  in  point  of  fact  sold  the  premises  in  question  to  Hull  the 
plaintiff'.  Hull  had  therefore  a  legal  title,  that  is,  such  a  title  at  least  as  the  law  will 
support.  He  took  possession  under  his  agreement  for  the  purchase  of  the  property, 
and  held  it  for  eight  years. 

[168]  [His  Lordship  minutely  detailed  the  subsecjuent  facts  reported,  observing 
particularly  on  the  manner  and  means  of  Vaughan  obtaining  possession  from  the  plaintitt', 
and  that  the  fact  of  the  Lord  Chancellor  granting  the  injunction,  and  the  subsequent 
payment  of  the  purchase-money  into  Court,  were  so  far  in  etVect  affirmances  of  the 
contract.] 

At  that  time  (when  Vaughan  so  obtained  possession)  nothing  had  been  determined 
respecting  the  suit  between  Bach  and  Vaughan,  yet  Hull,  on  the  faith  of  a  false  rumour, 
delivers  up  possession  to  Vaughan.  Now,  without  saying  that  the  possession  had  been 
obtained  by  fraud,  it  is  enough  that  it  was  in  fact  ol)tained  from  Hull,  and  with  his 
consent,  who,  as  it  ultimately  turned  out,  was  then  actually  entitled  to  it  himself.  If 
however  there  were  in  fact  no  misrepresentation  originally  on  the  part  of  Vaughan,  his 
subsequent  silence  and  acquiescence  contributed  to  confirm  the  mistake  at  least.  Then 
Hull  having  given  up  to  Vaughan,  at  his  instance,  the  possession  to  which  he  was  at 
that  time  entitled,  shall  it  ha  said  that  Vaughan  is  not  compellable  to  account  to  Hull, 
the  j)erson  by  whose  permission  he  was  let  into  the  possession,  for  the  use  and  occupation 
of  the  premises,  to  the  possession  of  which  he  alone  had  a  right  ?  This  is  a  case  surely 
as  strong  as  that  of  vendor  and  vendee,  and  there  it  is  admitted,  that  this  action  would 
lie,  although  there  would  certainly  be  no  tenancy  subsisting  in  that  case. 

[169]  In  the  case  of  llearn  v.  TomUn,  which  was  cited  for  the  defendant,  it  was  held 
by  Lord  Kenyon,  that  under  the  circumstances  in  evidence  there,  use  aTid  occupation 
could  not  lie  maintained.  That  determination  proceeded  entirely  on  the  ground  of 
the  defendant  having  been  induced  to  make  a  contract  with  the  plaintill'  for  the 
purchase  of  a  term  in  the  wharf,  which  the  defendant  refused  to  complete,  because 
the  plaintitr  had  misrepresented  the  quantity  of  the  term,  and  that  having  improved 
the  premises,  on  the  faith  of  the  plaintiti  s  statement  of  his  interest,  the  defendant 
had  sustained  injury  by  the  occupation,  and  therefore,  as  it  was  not  a  beneficial 
occupation  (that  is,  such  a  possession  as  would  entitle  the  plaintill'  to  compensation), 
and  as  the  defendant  would  never  have  entered  on  the  premises  had  he  known  the 
fact  of  the  plaintiffs  interest,  in  respect  of  which  the  plaintill'  had  mislead  him,  his 
Lordship  directed  a  nonsuit.  Now,  from  reading  the  terms  of  that  decision,  as 
pronounced  by  so  great  a  Judge,  who  nevei'  thiew  away  words,  the  plain  inference 
is,  that  had  the  occu]iation  been  advantageous  to  the  occu[)ier,  his  Lord.ship  would 
have  considered  him  liable  in  that  action,  although  it  is  ipiito  clear  that  there  was  no 
privity  between  the  |)arties  in  the  character  of  landlord  and  tenant,  for  they  stood  in 
the  relalionshi|)  of  vendor  and  vendee.  Here  there  was  no  contract,  but  there  was  a 
permission  on  one  side,  and  an  enjoyment  on  the  other. 

The  case  of  Kirtlnnd  v.  I'ounscfl  applies  as  little  in  favour  of  the  defendant  [stating 
that  case  [170]  fully  ].  There  there  was  no  mistake  as  to  the  existence  of  the  contract, 
but  the  contract  could  not  be  completed,  because  the  pl.iintill' could  not  make  a  title,  and 
the  opinion  of  the  Chief  .Justice  in  the  earlier  jiart  of  the  case,  who  puts  h3'potlietically 
an  instance  somewhat  approaching  this,  that  such  an  action  could  be  supported,  is  much 
in  favour  of  the  present  plaintiti'. 

Notwithstanding,  therefore,  the  ies|)ect  we  all  entertain  for  the  learned  Judge,  wc 
must  decide  on  the  ciicumstances  of  the  case  as  now  lirought  before  us,  with  regard 
to  the  real  ownersliip  of  the  estate,  which  for  the  purposes  of  this  action  was  with 
Bach  and  Hull  all  the  time,  altliougli  the  legal  estate  was  in  neither  of  them.  I  am 
clearly  of  oiiinimi,  that  the  rule  for  sotting  aside  the  nonsuit  which  has  been  obtained, 
must  be  made  absolut(!. 

(!k.\ii.\.m.  Baron.     Altliougli  I  have  entertained  considorablc  doubts  on  thisqucation, 
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yet  01!  tho  whole,  after  much  anxious  consideration,  the  opinion  which  has  been  delivered 
by  my  Lord  Chief  Baron  has  ni}'  entire  concunence. 

In  questions  which  have  reference  to  the  act  of  parliament,  it  is  quite  clear  that  a 
distinct  i-elatioiiship  of  laiidlord  and  tenant  should  be  established  ;  but  this  case  may 
stand  on  principles  of  common  law,  as  recognized  by  all  the  cases,  both  old  and  now. 

[171]  It  is  not  necessary  in  this  species  of  action,  that  the  proper  relation  of  landlord 
and  tenant  should  be  distinctly  made  out  between  the  parties,  because  the  action  is 
calculated  in  form  to  meet  cases  where  the  parties  do  not  bear  those  characters,  if 
there  be  in  point  of  fact  an  ownership  on  one  hand,  and  an  occupation  on  the  other : 
and  it  should  be  liberally  applied,  where  it  may  be  found  to  be  a  party's  only  lemedy. 
My  dithculty  has  been  to  reconcile  that  rule  with  the  case  of  Kiitland  v.  Povnsctf,  where 
the  Chief  Justice  has  certainly  expressed  himself  very  strongly  against  the  implication 
of  an  assumpsit  where  it  was  not  in  the  contemplation  of  the  parties. 

Although  in  raising  an  implied  assumpsit,  however,  we  may  or  may  not  be  doing 
what  was  not  in  the  contemplation  of  the  parties  at  the  moment,  that  should  not  be 
the  only  consideration  with  us  in  determining  whether  this  species  of  action  can  be 
maintained  or  not.  The  merits  of  the  case  are,  that  Hull,  acting  under  a  mistake  at 
the  least,  delivers  up  possession  of  premises  the  right  to  which  might  at  that  time  have 
been  doubtful,  and  probably  even  thinking  that  Vaughan's  claim  had  been  decided  in  his 
favour,  still,  however,  when  the  question  then  pending  was  ultimately  determined,  and 
Vaughan  was  found  not  to  have  been  entitled  to  the  possession,  he  became  accountable 
to  some  one  for  use  and  occupation.  He  was  accountable  either  to  Bach  or  Hull,  and 
according  to  my  apprehension  of  the  facts  of  this  case,  I  think  that  he  was  accountable 
to  Hull. 

[172]  As  to  the  proposition  that  a  man  who  has  an  equitable  title  onl}',  cannot  be 
sutiiciently  entitled  to  maintain  use  and  occupation,  I  cannot  find  any  thing  .sound  in 
it.  Bach's  decree  gave  Hull  an  estate  and  ownership  in  the  premises,  vesting  from 
the  time  when  he  first  agreed  to  purchase,  and  his  title  related  back  to  that  time.  If 
Hull,  as  soon  as  he  became  armed  with  such  a  title  as  Bach  could  then  give  him,  had 
brought  ejectment  against  a  sti-angei-  in  possession  I  think  it  clear  that  he  would  have 
been  entitled  to  recover  against  any  one  from  the  date  of  his  agreement  with  Bach. 
That  at  least  is  my  apprehension  of  the  case,  as  affecting  his  right.  Therefore  I  am 
clearly  of  opinion  that  this  rule  should  be  made  absolute. 

Wood,  Baron,  of  the  same  opinion.  The  short  question  is,  whether,  under  the 
circumstances  of  this  case,  the  law  would  not  raise  an  implied  assumpsit  on  the  part 
of  the  defendant,  that  he  would  pay  the  plaintiff  a  quantum  meruit  for  use  and 
occupation  of  premises  to  the  possession  of  which  the  plaintitl'  during  the  time  of 
such  occupation  had  such  a  right  as  under  the  circumstances  in  evidence  he  certainly 
had  in  equity. 

[Stating  the  circumstances.]  Hull  was,  at  the  time  of  his  giving  up  possession  to 
Vaughan,  the  equitable  owner  of  the  premises  in  question,  for  notwithstanding  Vaughan 
had  the  legal  estate,  the  Chancellor,  on  the  facts  of  the  case,  restrained  an  ejectment 
which  had  been  brought  by  him.  [173]  Hull  therefore  was,  to  all  intents  and  purposes, 
the  substantial  owner. 

Vaughan  got  possession  l)y  the  efiect  of  a  misrepresentation  of  the  state  of  things 
as  between  him  and  Bach.  Whether  there  was  fraud  in  that,  or  merely  a  mistake, 
it  makes  no  difference.  It  was  in  fact  by  permission  of  Hull  that  he  was  let  into 
possession.  Then  the  contract  lietween  Bach  and  ^'aughan  was  at  length  discovered 
not  to  be  at  an  end,  but  to  be  still  in  force  against  Vaughan,  and  he  accordingly  once 
more  delivers  up  possession  of  the  land,  and  executes  the  proper  conveyance  Then 
Hull  makes  this  demand  for  use  and  occupation,  and  the  defendant  resists  it  on  the 
ground  that  there  was  no  agreement  between  him  and  the  plaintiff  to  hold  on  such 
terms  as  would  entitle  him  to  maintain  this  action.  Will  the  law  permit  such  a 
defence  ?  Certainly  not ;  for  it  implies  in  such  a  case  a  tacit  promise  that  he  will 
satisfy  the  plaintiff'  for  the  use  and  occupation  had.  The  form  of  the  declaration  in 
this  case  is  material,  and  as  this  has  been  drawn,  laving  the  holding  by  permission 
and  sufferance,  it  is  sufficient  to  meet  the  facts  in  proof  in  the  present  instance,  and 
to  maintain  the  action  which  has  been  properly  founded  on  these  circumstances. 

The  sufferance  is  alleged,  and  it  is  proved.  He  was  suffered  to  take  pos.session  in 
consequence  of  a  mistake  certainly,  but  when  that  [174]  mistake  is  discovered,  the 
defendant  must  do  the  plaintilf  justice. 
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Gakkijw,  Baioii,  expressed  his  entire  coiicurreiiee,  founded  on  the  reasons  aheady 
given. 

Per  Curiam.     Rule  absoUite. 

The  Kix<;  v.  B.^rky.  Demurrer.  27th  November  1818. — Plea  to  scire  facias  on  bond 
conditioned  to  take  out  the  bonded  goods  within  the  year,  or  pay  the  duties  at  the 
end  of  the  j'ear — that  the  defendant  had  paid  and  did  pay  the  duties  answering  to 
the  tenor  and  effect  of  the  writing  obligatory.  —  Replication,  that  the  goods  were 
not  taken  out  of  the  warehouse  within  the  year,  and  that  the  duties  were  not 
paid  at  the  end  of  the  year :  Rejoinder,  that  the  duties  wei'e  paid  after  the  end 
of  the  year,  and  before  the  issuing  of  the  scire  facias — the  rejoinder  held  bad  on 
demurrer. 

Scire  Facias  on  the  usu;il  warehousing  bond  to  the  Crown,  dated  1st  January,  1810. 
The  bond  recited,  that  the  defendant,  in  pursuance  of  the  act  of  parliament,  intended 
to  lodge  and  secure  under  the  joint  locks  of  the  Crown  and  the  merchant,  in  a  warehouse 
within  the  premises  belonging  to  the  London  Dock  Company,  without  payment,  at 
the  time  of  the  first  entry  of  such  goods,  wares,  and  merchandize,  of  the  duties  of 
Excise  due  on  the  importation  thereof.  The  condition  was,  that  if  the  obligors  should 
pay  the  duties  of  Excise  charged  or  chargeable  on  such  [175]  good.s,  ifec.  to  be  taken 
or  delivered  out  of  any  such  warehouse  in  which  the  same  should  have  been  lodged 
or  deposited  under  the  said  act,  for  home  consumption;  and  in  case  the  same  should 
not  be  taken  or  delivered  out  of  such  warehouse  as  afore.said,  for  home  consumption, 
on  payment  of  the  duties,  or  for  exportation,  within  one  year,  from  and  after  the 
day  of  the  date  of  the  bond  :  if  the  said  obligors  should,  at  the  end  of  the  said  year, 
pay  all  and  every  the  duties  charged  and  chargeable  on  the  said  goods,  wares,  and 
merchandize,  respectively,  together  with  all  charges  that  might  be  incurred  by  the 
otticers  of  Excise,  for  or  in  respect  of  such  goods,  wares,  and  merchandize  respectively, 
the  obligation  to  be  void. 

The  defendant  pleaded,  that  he  had  paid,  and  did  pav,  all  and  every  the  duties  of 
the  Excise  charged  or  chargeable  on  the  .said  goods,  wares,  and  merchandize,  in  the 
said  writing  obligatory  mentioned,  answering  to  the  tenor  and  effect  of  the  writing 
obligatory  of  him  the  said  defendant,  together  with  all  chai'ges  that  were  incurred  by 
the  officers  of  Excise,  for  or  in  respect  of  the  said  goods,  it'c. 

Replication,  that  certain  duties  of  Excise  amounting  to  5;511.  5s.  of  right  due  on 
the  importation  of  the  said  goods,  &c.  were  on  the  importation  of  the  .said  goods,  and 
before  the  making  of  the  said  bond  or  writing  obligatory,  to  wit,  on  the  said  1st  day 
of  .lanuar^',  1810,  at,  &c.  [176]  chargeable  and  charged  on  the  said  goods,  &c.  by 
virtue  of  the  statutes  in  that  case  made  and  provided,  averring  the  warehousing  and 
Iwnding  on  the  said  1st  January,  without  payment,  at  the  time  of  the  first  entry  of  the 
said  goods,  of  the  duties  of  Excise  due  on  the  importation  thereof.  The  replication 
then  alleged,  that  the  same  goods,  wares,  and  merchandize,  were  not,  within  one  year 
from  and  after  the  day  of  the  date  of  the  said  bond  or  writing  obligatory,  taken  or 
delivered  out  of  the  warehouse  in  which  the  same  were  so  lodged.  Breach,  that  the 
obligors  did  not,  at  the  end  of  the  year,  from  the  day  of  the  date  of  the  said  bond 
or  writing  obligatory,  pay  all  and  every  the  said  last-mentioned  duties  so  chargeil  and 
chargeable  as  aforesaid,  according  to  the  form  and  cllect  of  the  said  condition  of  the 
sjiid  homl  or  writing  obligatory  in  the  said  wi-it  of  scire  facias  mentioned. 

Rcjoiniler,  that  the  defenrlant,  after  the  end  of  the  year,  from  the  day  of  the  date 
of  the  said  writing  obligatory,  and  before  the  i.ssuing  of  the  said  writ  of  scire  facias, 
to  wit,  on  the  1st  day  of  May  181G,  did  pay  all  and  every  the  said  duties  in  the 
said  replication  mentioned,  so  charged  and  chargeable,  as  in  the  said  replication 
mentioned. 

Dennn-rer,  for  that  the  s.iid  'I'liomas  Barry,  in  and  by  his  said  plea  so  by  him 
pleaded  by  way  of  rejoinder,  attempts  to  set  u|),  and  relies  on  an-[177]-other  and 
dilfercnt  defence  than  that  l)y  him  set  up  in  his  jjlca  by  him  above  ])le.idcd  in  bar,  and 
hath  dcpaited  from  the  .said  defence  so  by  him  set  up  in  the  said  lastinentioneil  plea  ; 
and  that  the  said  plea  of  the  .said  Thomas  Barry,  so  by  him  above  i)lcaded  liy  way  of 
rejoinder,  contains  no  answer  to  the  said  pica  by  the  said  Attoiney  tleneral  on  behalf 
of  his  said  Majesty,  above  pleaded  by  way  of  reply,  and  neither  denies  nor  confesses, 
and  avoids  the  same  ;  and  tli.iL  the  s  lid  plea,  so  pleaded  by  way  of  rejoinder,  is  evivsive, 
Ex.  Div.  II.— 25* 
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ami  tends  to  put  in  issue  a  thing  wholly  immaterial,  and  is  in  other  respects  uncertain, 
insufficient,  and  informal,  &c.     Joinder. 

Walton,  in  support  of  the  demurrer,  having  observed,  that  the  object  of  the  act 
was  to  relieve  the  merchant  from  the  necessity  of  paying  the  duties  on  the  first  entry, 
and  to  give  him  a  year  to  pay  those  duties,  submitted,  that  by  the  terms  of  the  bond, 
if  he  did  not  take  out  the  goods,  either  for  home  consumption  or  exportation,  within 
the  year,  he  was,  at  the  end  of  the  year,  to  pay  the  duties.  He  contended,  that  either 
the  first  plea  was,  that  the  defendant  did  pay  the  duties  at  the  end  of  the  year,  or 
that  if  it  did  not  amount  to  that,  it  was  bad  :  and  that  if  the  first  plea  was  in  eflfect 
an  averment  that  he  had  paid  at  the  end  of  the  year,  his  second  plea  was  a  departure, 
or  if  not,  that  it  was  still  bad — that  if  this  rejoinder  were  good,  the  whole  object  of 
the  act  would  be  defeated,  as  a  paity  might  not  take  out  his  bonded  goods  for  any 
number  of  years  [178]  after  having  given  bond  ;  and  if  the  duties  should  be  paid  at 
any  length  of  time  afterwards,  he  would  save  the  forfeiture  of  the  obligation — but 
that  in  efl'ect  the  plea  of  payment  after  the  end  of  the  year  was  a  confession  of  the 
breach  assigned. 

Brougham,  for  the  plea,  contended,  that  the  rejoinder  was  not  a  departure  from 
the  plea,  because  they  both  amounted  to  payment,  and  pa3'ment  of  the  duties  was  all 
that  could  be  required  of  the  defendant,  and  that  had  been  pleaded  as  answei'ing  to 
the  tenor  and  effect  of  the  writing  obligatory.  The  whole  j'ear's  duties  are  to  be 
paid,  but  of  course  not  till  after  the  year.  There  must  be  a  complete  expiration  of 
the  j^ear ;  and  therefore  payment  at  the  end  of  the  }'ear  must  mean  after  the  year 
has  expired,  if  but  for  an  instant.  The  terms  of  the  condition  must  be  taken  to  mean 
that  payment  must  be  made  within  a  reasonable  time  after  the  end  of  the  year. 

The  Court  were  of  opinion  that  the  pleas  were  insufficient,  and  therefore  gave 

Judgment  for  the  Crown. 

[179]  Doe,  on  the  Several  .-^nd  .ioint  Demi.ses  of  Rich.\rd  Elsmore,  and 
Betty  his  Wife,  and  John  Hale,  and  Hann.uj,  his  Wife,  v.  Coleman  and 
Others.  Saturday,  28th  November  1818. — A  devise  to  H.  H.  for  life  :  and  from 
and  after  her  decease,  to  such  child  or  children  of  her  body,  "as  shall  be  living  at 
her  decease ;  and  in  case  she  shall  have  no  such  child  or  children  living  at  her 
decease,  or  such  child  or  children  shall  happen  to  die  before,  he  she,  or  they 
shall  attain  the  age  or  ages  of  eighteen  years,  or  be  married,"  devise  over  to 
a  stranger  in  fee — held  to  give  to  the  child  of  H.  H.  who  should  survive  the 
mother  a  fee  simple,  notwithstanding  there  being  no  words  of  inheritance  in  the 
devise. — A  fine  sur  cognizance  de  droit  levied  by  the  husband  of  one  of  the 
daughters  of  H.  H.  to  the  husband  of  another  of  her  daughters,  to  the  use  of 
the  husband  of  the  former,  in  pursuance  of  a  feoftment,  with  livery  of  seisin 
indorsed,  is  not  of  itself  a  bar  by  estoppel  to  a  recovery  of  the  premises  by  the 
other  daughter  of  H.  H.  in  an  action  of  ejectment  against  persons  claiming  under 
the  conusee. 

This  ejectment  came  on  to  be  tried  at  the  Summer  assizes  1816,  at  Gloucester, 
before  Mr.  Baron  Richards,  when  a  verdict  was  found  for  the  plaintiflfs,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

William  Browne,  of  Longhope,  in  the  county  of  Gloucester,  being  seised  in  fee 
of  the  premises  in  question,  by  his  will,  dated  26th  January,  1754,  and  duly  executed 
to  pass  real  estates,  devised  as  follows: — "Then  I  give,  devise,  and  bequeath,  unto 
Susannah  Fowle,  all  that  my  freehold  messuage  or  tenement,  &c.  &c.  To  hold  the  said 
messuage,  lands,  and  premises,  unto  the  said  Susannah  Fowle  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  she  paying  yearly,  out  of  the  same,  unto  her 
said  daughter  Hannah  Harding,  the  sum  of  si.\  pounds,  the  same  to  be  paid  into  her 
hands,  for  her  own  separate  use  and  benefit,  at  four  quarterly  payments,  by  e\'en  and 
equal  portions,  that  is  to  say,  at  Lady-day,  Midsummer,  [180]  Michaelmas,  and 
Christmas,  the  first  payment  to  be  made  upon  such  of  the  said  days  as  shall  next 
happen  after  my  decease.  And  from  and  after  the  decease  of  the  said  Susannah  Fowle, 
then  I  give,  devise,  and  bequeath,  the  same  messuages,  lands,  and  premises,  with  the 
appurtenances,  unto  the  said  Hannah  Harding  and  her  assigns,  for  and  during  the 
term  of  her  natural  life.  And  from  and  after  her  decease,  I  give  and  bequeath  the 
same  messuages,  &e.  to  such  child  or  children,  whether  male  or  female,  as  shall  be  born 
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of  the  l)0(ly  of  the  said  Hannah  Harding,  and  which  shall  he  living  at  the  time  of  her 
decease,  if  but  one,  to  him  or  her  alone,  if  more  than  one,  to  be  equally  divided  between 
them,  shaie  and  share  alike  ;  but  my  will  and  desire  is,  and  I  do  hereby  order  and 
direct,  that  neither  the  said  John  Harding,  nor  any  other  husband  that  the  said 
Hannah  Harding  shall  hereafter  be  married  to,  and  which  shall  be  living  at  the  time 
of  hei'  decease,  shall  not,  from  that  time,  have,  receive,  take,  claim,  challenge,  or 
demand,  any  rent,  profits,  privileges,  or  advantage,  out  of  or  from  all  or  any  of  the 
messuages,  lands,  and  premises,  before  mentioned,  but  the  same  shall  be  immediately 
applied  for  the  use,  benefit,  and  maintenance,  of  such  child  or  children  as  aforesaid. 
And  in  case  the  said  Hannah  Harding  shall  have  no  child  or  children  living  at  the 
time  of  her  decease,  oi'  such  child  or  children  shall  happen  to  die  before  he,  she,  or 
they  shall  attain  the  age  or  ages  of  eighteen  yeai'S,  or  be  married,  then,  and  in  such 
ciise,  I  give,  devise,  and  bequeath,  the  said  messuages,  [181]  lands,  and  premises, 
before  mentioned,  with  the  appurtenances  thereto  belonging,  to  John  Wilse,  of  the 
parish  of  Huntley,  in  the  said  county  of  Gloucester,  and  to  his  heirs  and  assigns 
for  ever." 

Hannah  Harding,  the  second  devisee  in  the  above  will,  survived  her  mother 
Husainiah  Fowle,  the  first  devisee,  and  entered  into  possession  of  the  premises  so 
devised  to  her  as  aforesaid.  By  her  first  husband  John  Harding,  whom  she  survived, 
she  had  the  several  children  stated  in  the  following  pedigree,  who  died  as  therein 
stated  ;  and  after  his  death,  she  married  one  Chapman,  her  second  husband. 

[183]  The  above-mentioned  Hannah  Harding  had  only  one  child  who  survived 
her,  viz.  Hannah,  married  to  one  Joseph  Hughes,  by  whom  she  had  a  daughter  and 
only  child,  who  died  when  she  was  three  days  old.  Upon  the  death  of  Hannah 
Harding,  then  Mrs.  Chapman,  the  mother  of  Hannah  Hughe.s,  she  and  her  husband 
Hughes  took  possession  of  the  premises,  and  received  the  rents  till  her  death,  which 
happened  on  the  8th  of  March,  1796;  and  after  her  death,  Hughes,  by  indenture  of 
feoHment,  of  the  IGth  of  .June,  1806,  whereon  livery  of  seisin  was  duly  made  for  the 
consideration  of  lOs.,  conveyed  the  premises  to  Richard  Elsraore,  one  of  the  lessors 
of  the  plaintiff',  and  his  heirs,  but  to  and  for  the  only  proper  use  and  behoof  of  Joseph 
Hughes  in  fee.  By  this  deed,  Hughes  covenanted  to  levy  a  fine  sur  cognizance  de 
droit  come  ceo,  &c.  with  proclamations  unto  the  said  Elsmore,  and  his  heirs,  as  of  the 
then  Trinity  term,  which,  when  levied,  was  declared  to  be  to  the  use  of  Hughes  in  fee. 

That  fine  was  afterwards  in  that  term  levied  by  Hughes  pursuant  to  the  covenant. 
Hughes  continued  in  possession  of  the  premises  until  April  181:!,  when,  by  indentures 
of  lease  and  release,  he  sold  and  conveyed  them  to  the  defendant  Coleman,  who,  by 
himself  or  his  tenant,  has  ever  since  retjiined  the  pos.se.ssion. 

Josci)li  Hughes  (lied  about  si.v  months  before  the  trial,  upon  which  an  entry  to 
avoid  the  fine  [184]  was  m.ide  l)y  the  lessors  of  the  plaintill',  who  afterwards,  in  right 
of  theii'  res[)ective  wives,  (Mrs.  i']lsmoro  being  the  daughter  of  Betsy  Harding,  who 
was  the  daughter  of  Hannah  Harding,  the  devisee  for  life,  and  who  married  Thomas 
Pennel ;  and  Mrs.  Hale,  being  the  daughter  of  Sukey  Harding,  also  the  daughter  of 
the  above-mentioned  Hannah  Harding,  who  married  Thomas  Good,)  brought  this 
ejectment,  which  was  defended  by  John  Coleman  for  himself,  and  the  other  defendants 
his  tenants. 

The  question  for  the  opinion  of  the  Couit  was,  whether  the  plaintifis  wore  entitled 
to  recover?     If  they  were,  the  verdict  to  stand  :  if  not,  a  nonsuit  to  be  entereil. 

Puller,  for  the  lessors  of  the  plaintill',  submitted  th.it  in  this  case  the  question  would 
be,  whether  the  childien  of  llann.ali  Haniing  took  an  estate  for  life  only,  under  the  will 
(as  the  defendants  would  coutenil,)  or  whelhor,  as  the  lessors  of  the  pl.iinlill'  contend, 
they  took  an  estate  in  fee.  That  they  ilid  so  take  in  fee,  under  the  circumstances  of 
this  case,  he  insisted,  was  clear,  from  the  doctiine  duduciblc  from  the  class  of  cases 
(from  I'lirefoi/  v.  AV/<«  (2  Saund.  .'!8,S),  down  to  Maisliall  v.  Hill  (-2  Maule  iV  Sel.  008)), 
establishing  that  where  an  estate  is  limited  by  will  to  a  child  of  a  [)rior  devisee  for 
life,  when  he  (the  child)  attains  a  certain  age,  with  a  devise  over  in  fee,  he  [185]  lakes 
an  absolute  fee  on  his  .attaining  that  age.  The  latter  words  in  this  will,  giving  the 
ustiite  over  to  the  children  of  the  tenant  for  life,  on  their  attaining  the  age  of  eighteen, 
or  mai'rying,  therefore  operate  to  eidarge  the  former  interest  created  l)y  the  preceding 
words  of  the  devise  :  otherwise  the  words  "which  shall  be  living  at  the  time  of  her 
decease,"  could  have  no  eH'cct.  And  he  cited  Fmifmorton  <l.  UrauiMuii  v.  /Iuli/ilni/('.i  Burr. 
1618,  JJoc  d.   U'r'ujhi  v.   L'liihl,  1  \.  U.  o3.j),  Muoic  d.  Faijijc  v.  llcascman  (Willes,  138), 
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BohinsoH  V.  Grqi  and  Othen  (9  East,  1),  Doc  ,1  JViifjId  v.  Cundull  (Q  East,  400),  and 
Toovey  v.  Bassett  (10  East,  460),  on  all  of  which  he  commenterl  in  illustration  of  the 
position  contended  for  in  the  present  argument,  as  founded  on  those  cases  ;  and  in  all 
of  which  it  was  held,  that  the  devisee,  on  attaining  the  appointed  age,  took  a  vested 
indefcasihle  remainder  in  fee,  the  devise  over  of  the  fee  indicating  the  intention  to 
give  an  estate  of  inheritance  ;  for  that  the  rule  is,  that  a  gift  of  a  fee,  on  failure  of 
a  condition,  implies  that  a  fee  was  to  be  taken  b_v  the  conditional  devisee.  And  he 
contended,  that  it  did  not  create  any  distinction  in  the  fundamental  case  of  Purefot/ 
V.  Rogers,  that  the  devise  over  was  to  the  testator's  heir-at-law,  and  (as  Loi-d  Ellen- 
borough  noticed  in  Toovey  v.  Basselt)  that  distinction  did  not  exist  in  Frogniorton 
d.  Holyday,  or  Doe  v.  Cundall. 

[186]  A  second  point,  which  it  was  anticipated  woidd  be  made  by  the  defendant, 
was,  that  Elsmore  and  his  wife  were  liarred  by  estoppel  of  the  fine  which  had  been 
levied  by  Hughes  ;  but  it  was  submitted,  that  in  this  case,  a  fine  levied  was  not  a  bar 
where  claim  and  entry  had  been  made  within  six  months. 

Taunton,  W.  E.  for  the  defendants,  contended,  that  the  children  of  Hannah 
Harding  took  only  an  estate  for  life  :  or  that  if  they  took  a  larger  estate,  still  the 
lessors  of  the  plaintift"  were  barred  under  the  circumstances  of  this  case,  (or  at  least 
that  only  one  of  them  would  be  entitled  to  I'ecover,)  in  consequence  of  the  operation 
of  the  fine  ;  for  the  fine  having  been  levied  by  Hughes,  who  was  tenant  by  the  curtesy 
and  not  a  stranger,  to  Elsmore,  who  accepted  the  livery  of  seisin,  and  was  therefore 
privy  to  the  title,  he  and  his  wife  were  estopped.  So  that  even  if  Hannah  Hughes 
took  a  fee  simple,  and  if  judgment  should  therefore  be  entered  for  the  lessors  of  the 
plaintiff',  it  could  only  be  for  Hale  and  his  wife,  and  for  a  moiety  of  the  estates  in 
dispute. 

On  the  general  question  of  whether  Hannah  Hughes  took  a  fee,  he  contended  that 
the  present  case  was  materially  and  essentially  distinguishable,  in  many  decisive 
respects,  from  all  those  which  had  been  cited  in  favoi'  of  the  propositions  put  in  argu- 
ment in  support  of  the  atfirmative,  on  behalf  of  the  lessors  of  the  plaintiff". 

[187]  In  Purcfoy  v.  Rogers,  the  principal  of  tho.se  cases  on  which  the  subsequent 
determinations  have  proceeded,  the  Court  did  not  determine  the  point,  and  the 
authority  of  that  case  rests  wholly  on  the  dictum  of  the  reporter,  appended  liy  note 
at  the  end.  The  case  itself,  however,  is  (|uite  different  from  this.  In  that  case,  the 
heir  at  law  of  the  devi.sor  had  levied  a  fine  to  the  use  of  an  after  husband  of  the 
testator's  widow,  to  whom  he  had  given  his  estate  for  life,  with  remainder  over  to  her 
son  (if  she  should  have  one  who  should  attain  the  age  of  twenty-one)  and  his  heirs  liefore 
any  such  son  was  born,  which  was  held  to  have  desti'oved  the  particular  estate  of  the 
wife,  and,  by  consequence,  the  contingency  de])ending  on  it :  and  there  too  the 
remainder  was  limited  to  the  right  heirs  of  the  devisor. 

In  Froginorlon  v.  Ifolyday,  there  was  a  charge  of  a  legacy  of  501.  on  the  devised 
property,  and  that  was  taken  into  consideration  in  the  determination  of  that  case  ;  and 
although,  in  I'ollkr'a  case  ((i  Co.  Ki),  (which  was  cited  for  that  point),  it  was  held,  that 
such  a  charge  does  not  give  a  fee,  Mr.  Justice  W'ilmotgot  over  that  difficulty,  by  observ- 
ing that  there  were  other  clauses  in  the  will  before  the  Court,  which  took  it  out  of  the 
distinction  of  that  case.  The  decision  there  did  not  therefore  turn  solely  on  the 
words  of  the  devise.  In  JJoe  v.  Vumiall,  the  judgment  of  the  Court  proceeded  on 
there  being  words  in  the  will  [188]  indicating  an  intention  on  the  part  of  the  tcstatoi' 
to  make  sucii  a  devise  as  the  Court,  l)y  their  decision,  g.uc  effect  to.  Amongst  other 
indicatory  clauses,  there  was  one,  ])roviding,  that  "if  cither  of  tlie  devisees  died  before 
twenty-one,  tlie  survivor  should  be  heir  lo  the  iiaity  so  dying,"  importing  plaiidy  that 
the  inheiitatice  was  contemplated.  So  also  in  Toon y  v.  Jiassell,  there  were  words  in 
the  will  on  wliicli  the  Court  might  iiave  decided  that  the  party  took  an  estate  of 
inhcrilancc. 

In  the  case  of  Moon;  d.  Faijge  v.  llcasfmnn,  as  far  as  this  p((int  is  supposed  to  have 
been  decided  there,  it  migiit  be  a  sufficient  answer  to  say,  that  under  the  circumstjinces 
of  that  case,  this  i|uestion,  as  arising  on  the  present  facts,  could  not  then  have  Ijeen 
before  the  Court.  The  question  there  depended  on  what  estate  Su.sannah  Fagge  would 
have  taken  under  the  devise,  and  that  was  clsarly  an  estate  of  inheritance  ;  and  they 
wljiulged  that  therefore  the  two  sisters  took  a  fee  ;  nor  was  it  at  all  nece.ssary  to  that 
decision  to  |)ray  in  aid  the  devise  over.  TIk;  distinction  arises  out  of  the  different 
cireunislances  and  facts  of  the  two  cases. 
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The  case  of  Jlohinwn  v.  Givi/  is  still  moie  beside  the  present  point.  There  the 
words,  besides  other  very  strong  expressions  of  the  testator's  intention,  were,  "  if  all 
my  said  daughters  shall  happen  to  die  without  leaving  any  issue,"  words  certainly 
of  very  much  stronger  import  [189]  than,  dying  before  attaining  a  certain  age,  or 
marrying. 

The  case  of  Marshall  v.  /////  will,  on  investigation,  be  found  to  be  in  favor  of  the 
defendant's  case,  for  there  the  Court,  (most  of  the  cases  now  cited  for  the  lessors  of 
the  plaintifi'  having  been  brought  before  them,)  must  have  considered,  that  where 
there  was  a  devise  of  a  remainder  generally  to  a  devisee,  when  he  should  attain 
twenty-one,  and  a  remainder  over,  it  did  not  necessarily  give  a  fee,  otherwise  there 
would  have  been  no  necessity  for  reconciling  the  distinction  taken,  in  that  case,  on  the 
words  of  the  limitation,  that  if  the  particular  tenant  "  should  die,  leaving  issue,"  being 
of  a  difterent  meaning  and  efl'ect  from  merely  "  having  had  issue,'  and  it  was  said 
that  the  Court  ought  to  look  to  all  the  circumstances  of  the  case,  and  that  case  was 
accordingly  not  decided  on  the  fact  of  the  d3'ing  of  the  children  before  twenty-one. 
With  that  view,  the  certificate  guards  the  opinion  of  the  Coui't,  by  adverting  to  "the 
events  which  had  happened  "  in  the  case,  with  regard  to  the  limitation  being  qualified 
by  the  contingency  of  the  particular  tenant  dying  without  issue. 

It  was  admitted,  that  in  most  of  the  cases,  the  obvious  leaning  of  the  Courts  was 
to  the  construction  of  similar  words  of  devise  giving  a  fee,  Ijut  it  was  much  pressed 
and  relied  on,  that  in  all  the  cases,  the  words  were  much  sti'onger,  and  more  indicative 
of  such  an  intention  in  the  devisor,  as  the  Courts,  by  their  determination,  gave  [190] 
effect  to  ;  whereas  there  had  been  no  case  so  decided,  where  the  limitation  was  in 
the  words  of  this  devise  only,  and  stood  so  naked  of  other  language  or  circumstance 
as  this  devising  clause.  And  here,  therefore,  it  was  submitted,  it  would  be  going  very 
far  to  say,  that  a  devise,  so  destitute  of  words  of  limitation,  should  be  so  construed 
as  to  give  the  devisee  a  fee  simple,  to  the  prejudice  of  him  in  remainder,  and  the  heirs 
at  law  of  the  testator,  who  cannot  be  disinherited  by  any  implication  founded  on  a 
devise,  without  words  of  limitation  of  the  inheritance. 

Having  thus  noticed  the  distinctions  said  to  exist  between  the  present  case,  and 
those  cited  for  the  lessors  of  the  plaintiff,  the  Counsel  for  the  defendants  then  cited, 
on  their  part,  the  case  of  Fovicr  v.  Blarhcell  and  Another  (1  Com.  Rep.  3-53,  Ca.  177), 
as  precisely  in  point.  In  that  case,  the  testator  devised,  in  these  words  : — "  I  give  to 
my  wife  Jane  all  my  freehold  lands  in  Canenden,"  &c.  (the  lands  in  question).  "I 
give  to  my  son  George  my  freehold  lands  in  Canenden,  after  my  wife's  decease  :  and 
if  it  shall  happen  that  my  son  George  should  die  before  he  attain  the  age  of  twenty- 
one  years,  then  the  said  lands  shall  descend  to  my  son  Richard  and  his  heirs  for  ever." 
Richard  was  the  testator's  eldest  son  and  heir,  and  George  was  his  younger  son  by 
a  second  wife.  George  attained  twenty-one,  and  densed  to  his  sister,  the  wife  of  the 
defendant,  and  her  heirs,  and  after-[191]-wards  died,  in  the  life-time  of  his  mother. 
The  lessor  of  the  plaintifi"  claimed  under  Richard,  and  whether  George  had  any  estate 
in  fee,  or  for  life,  was  referred  to  Mr.  Justice  Kyre,  who,  in  direct  opposition  to  this 
dictum  of  Saunders,  which  was  cited  to  him  on  that  occasion,  determined  that  (xcorge 
did  not  take  a  fee  ;  because  there  was  no  limitation  to  the  heirs  of  George,  holding 
that  no  one  may  take  against  the  heir  without  an  express  devise,  and  therefore 
judgment  was  given  for  the  plaintiff  in  the  action  of  ejectment  which  had  been 
brought. 

He  contended,  therefore,  that  in  this  case,  the  children  of  Hannah  Harding  did  not 
take  a  fee  for  want  of  words  of  inheritance  in  the  limitation. 

On  the  other  point — that  Elsmore  and  his  wife  in  all  events  were  barred  by  the 
fine  working  an  estoppel, — it  was  contended  that  they  at  least  could  not  set  up  any 
claim  against  the  fine  levied  by  Hughes,  pursuant  to  the  covenant  into  which  he  had 
entered  by  the  deed  of  feoftraent  whereby  he  accepted  a  tortious  fee. 

[The  Couit  suggested,  that  it  diil  not  sutiiciently  appeal'  that  Elsmore  was  a  party 
to  the  extent  contended  for,  and  that  if  he  were  not  it  would  be  too  much  to  say,  that 
a  remainder-man  might  be  so  got  rid  of.] 

[192]  It  was  then  urged,  that  the  livery  of  seisin  indorsed  made  Elsmore  a  party, 
or  at  least  privy  to  the  fine,  and  he  was  therefore  the  conusee,  and  had  acknowledged 
the  fee  to  be  in  Hughes,  which  would  be  an  estoppel,  even  though  the  remainder 
were  contingent:  Shep.  Touchstone,  14,  c.  274.  1  Inst.  252  a.  Vick  v.  Edwards 
(3  P.  Wms.  372),  IVeak  v.  Lmver  (PoUexf.  54),  and  it  makes  no  difference  whether  he 
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were  nonusor  or  conusee.  If  teiiiint  for  life  levy  a  fine  to  tenant  for  life  in  remainder, 
it  works  a  forfeiture  of  both  estates  :  Smillic  v.  Abdl  (2  Lev.  202),  and  Mar(jaret 
Foilyei's  ease  (9  Co.  106  b.).  If  tliei'efoi'e  it  should  be  determined,  that  on  the 
authority  of  the  class  of  cases  cited  for  the  lessors  of  the  plaintiti',  Hannah  Hughes 
took  an  estate  in  fee-simple,  yet  the  lessors  of  the  plainlili'  can  only  recover  the  moiety 
of  the  premises  demised  in  right  of  Male  and  his  wife. 

J'ullcr  in  reply  contended  that  the  tine  so  levied  was  no  bar  even  to  lilsmore 
mider  the  circumstances,  and  certainly  not  as  to  his  wife  who  knew  nothing  of  it,  if 
her  iiusband  did,  which  did  not  appear  from  any  of  the  facts  of  the  case,  but  whether 
he  be  considered  as  her  husband  or  a  stranger  she  could  not  be  bound,  and  she  is  in 
point  of  fact  the  real  lessor  of  the  plaintiff. 

On  the  other  pait  of  the  case  he  relied  on  the  former  arguments,  denying  the 
existence  of  any  [193]  substantial  distinction  in  the  present  case  from  those  Ijefore 
cited  on  the  part  of  the  lessors  of  the  plaintiff. 

Cur.  adv.  vult. 

KlCHAKDs,  Chief  Baron,  now  delivered  the  judgment  of  the  Court. 

[Ha\ing  .stated  the  material  facts  of  the  special  case.] 

This  is  ceitainly,  as  it  has  been  truly  described  by  the  counsel  for  the  defendant, 
a  more  naked  case  than  any  of  those  which  have  been  cited  in  the  argument,  for  the 
clauses  of  devise  in  all  of  those  have  other  words  more  in  the  nature  of  woids  of 
limitation,  than  are  to  be  found  in  this  will. 

The  question  is,  whether  Hannah  Hughes  as  one  of  the  children  of  Hannah 
Harding  sni'viving  her  mother,  took  an  estate  in  fee  without  words  of  limitation,  and 
it  turns  on  the  following  clause. 

[His  Loi'dship  read  the  devising  clause  (ante,  p.  180)  from  the  woi'ds,  ".And 
from  and  after  the  decease  of  the  said  Susannah  Fowle,  iVc."  to  the  limitation  of  the 
remaindei-  over  iti  fee  to  "John  Wilse,  of,  &c.  his  heirs  and  assigns,  for  ever."] 

[194]  There  being  no  words  of  limitation,  pi'ima  facie  there  was  no  estate  of 
inheritance  given  by  the  devise  to  the  children  of  Hannah  Harding;  but  there  being 
afterwards  a  proviso,  that  in  case  Hannah  Harding  shouM  have  no  child  or  children 
living  at  the  time  of  her  decease,  or  that  her  child  or  children  should  die  before 
attaining  the  age  of  eighteen  or  marriage,  the  estiite  should  go  to  John  Wilse  in  fee, 
it  is  therefore  contended  that  the  child  of  Hannah  Harding  who  mari'ied  and  survived 
her  mother',  took  an  estate  in  fee  in  the  devised  premises. 

It  is  clear-  that  Johrr  Wilse  was  not  to  take  any  irrter-est  unless  the  children  of 
llanrrah  Har-ding  died  befor-e  eighteerr  or'  marriage,  he  is  thei-efor-e  entir'ely  e.xchrdcd 
by  the  facts  of  this  case,  aird  no  question  arises  on  the  devise  to  him.  The  sirrgle 
poirrt  is,  whether'  the  mar'ried  child  of  Harrrrah  Har-dirrg  took  arr  estate  for'  life 
or  in  fee. 

The  case  has  beerr  ver-y  fully  aird  ably  ar'gued  on  both  sides,  and  all  the  authorities 
irr  any  way  bear'ing  on  the  questiorr,  have  been  br'ought  forward  ami  diserrssud. 

[His  Lor'dship  therr  stated  fr'onr  the  case  the  facts.] 

it  is  clear'  that  Hanirah  Hughes,  who  married  arrd  sur'vived  her  mother',  took  air 
estate  for  life  in  the  devised  premises  ;  but  it  is  contended,  that  she  took  an  estate 
in  fee  according  to  the  rules  of  law  by  which  such  devises  ar-e  to  be  con-[195]-strued 
with  rcgar'd  to  their  legal  oper'ation  and  effect,  and  in  support  of  such  a  constructiorr 
very  marry  cases  have  been  cited. 

The  first  was  that  of  Purffoi/  v.  Ilogrni,  2d  Saundei's,  and  which  is  cer'tairrly 
a  strorrg  case  irr  favour  of  the  les-sor-s  of  the  plaintiff.  But  it  was  urged  on 
the  part  of  the  defendants,  that  there,  not  only  the  wor-ds  of  the  devise  wer-e  altogether- 
dillereirt,  brrt  that  thei'c  was  air  ultimate  remairrdcr'  limited  to  the  right  heir-s  of  the 
testiitor.  On  an  attentive  consideration  of  those  woi'ds  however,  I  cannot  perceive 
any  ditl'ereiiee  in  the  general  sense  as  aficcting  the  limitation,  nor  can  I  think,  that 
the  estate  being  given  over  to  the  heirs  of  the  testator,  creates  any  distinction  from 
cases  where  it  is  given  over  to  any  other  ])er'son.  We  must  look  to  the  wor-ds  of  the 
devl.se  for  the  intention  of  the  testator,  and  if  we  can  find  it  by  fair  inference  we  must 
execute  it  As  to  the  rule  that  an  heir  at  law  shall  not  bo  disinherited  by  implication, 
cases  have  been  put  where,  although  there  was  not  a  rrcccssar-y  implication,  it  has 
been  hr^ld  sirtficicnt  to  give  a  devisee  the  fee-simple,  and  that  was  the  opinion  of  Mr. 
J.  Willos,  as  stated  by  him  in  ^[(lonr  il.  Fuffr/r  v.  IIeit.ii:mnii. 

Ill  I'lire/oi/  V.   Uofitrs,  the  principle  is  laid  dowrr  with  suflicient  accur-acy  tor-  the 
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present  purpose.  By  that  prineiple  all  the  snK?eqnent  ca.ses  down  to  Marshall  v.  Hill, 
in  Maule  and  Selwvn,  (it  would  be  mere  pedantry  to  state  them  more  [196]  fully) 
have  been  wholly  governed  :  and  the  doctrine  deducible  from  them  supports  a  legal 
construction  of  this  will  in  favor  of  the  le.ssors  of  the  plaintifl". 

It  has  been  justly  observed,  that  the  dictum  in  riirefoi/  v.  Rogers,  was  not  adverted 
to  hy  the  Chief  Justice  in  giving  his  opinion  in  Moove  d.  Fagge  v.  Hmneman,  and  that 
as  far  as  what  fell  from  the  Judge  on  that  occasion  went  to  decide  the  present  point, 
his  opinion  in  that  respect  was  wholly  extra-judicial  ;  but  however  that  may  be,  that 
opinion  has  in  many  subsequent  cases  been  considered  as  law,  and  determinations 
have  been  accordingly  founded  on  it  by  the  Courts. 

All  the  cases  cited  on  behalf  of  the  lessors  of  the  plaintiff,  have  been  attempted  to 
be  distinguished  from  this.  [His  l^ordship  then  examined  the  grounds  of  distinction 
taken  and  relied  on  for  the  defendants  in  the  argument,  noticing  particularly,  that 
the  word  "  heir  "  as  used  in  some  of  the  cases,  was  not  employed  so  much  as  a  word  of 
inheritance  as  of  mere  designation  of  person  :  and  observing,  that  whatever  effect  the 
charge  of  the  payment  of  money  on  the  devisee  might  have,  that  circumstance  was  not 
considered  conclusive  by  Lord  Mansfield,  in  the  judgment  delivered  by  him  in  Frog- 
mnrton  v.  Holyday,  and  that  all  the  other  distinctions  taken,  did  not  affect  the  substantial 
points  determined  in  the  several  cases.] 

[197]  The  principle  of  all  that  class  of  cases  on  which  the  lessors  of  the  plaintiff 
rely,  (continued  his  Lordship)  is  decidedly  in  their  favor,  so  much  so,  that  the  Judges 
who  decided  those  cases  must  have  determined  this,  as  we,  proceeding  on  the  same 
principle,  now  do,  in  favor  of  the  present  lessors  of  the  plaintiff". 

On  the  other  hand  a  case  has  been  cited  from  Comyn's  Keports,  {Fowler  v.  Blackwell) 
which  is  certainly  in  point  against  the  lessors  of  the  plaintiff';  but  that  case  appears 
to  amount  only  to  a  dictum  founded  on  a  proposition  which  is  not  law,  and  is 
therefore  not  entitled  to  respect,  conflicting,  as  it  does,  with  the  spirit  of  all  the 
deteiniinations  in  the  other  cases  which  have  been  cited,  and  they  are  certainly  in 
favor  of  the  construction  of  this  will  which  has  been  adopted  by  the  lessors  of  the 
plaintiff'. 

It  is  quite  clear  that  in  this  case  the  stranger  to  whom  the  estate  was  devised 
over,  was  not  to  take  it,  but  in  the  event  of  there  being  no  children  of  the  tenant  for 
life  living  at  the  time  of  her  death.  As  between  the  children  of  Hannah  Harding 
and  the  ultimate  remainder-man,  there  can  be  no  doubt,  and  if  the  fee  were  once 
given  to  the  children  of  Hannah  Harding,  it  would  be  sufficient.  We  are  therefore 
of  opinion,  that  Haimah  Hughes  having  married  and  survived  her  mother  took  a  fee 
in  the  devised  premises,  and  consequently  the  judgment  must  be  for  the  lessors  of 
the  plaintiff'. 

[198]  Another  point  made  in  this  case,  but  not  very  much  relied  on,  was  that  the 
fine  levied  by  Hughes  operated  as  an  estoppel  against  him  as  the  conusee ;  but  it  is 
quite  clear  that  a  fine  levied  under  the  circumstances  attending  this  fine  cannot  so 
operate  ;  it  does  not  appear  that  it  was  levied  with  the  knowledge  of  the  persons 
interested  in  the  premises. 

Postea  to  the  plaintiff. 

The  Attorney  General  v.  Towns.  Friday,  27th  November  1818. — Evidence. 
The  master  of  a  homeward  bound  vessel  coming  up  the  Thames,  proved  to  have 
hired  and  sent  oE  a  boat  and  men,  accompain'ed  by  one  of  his  own  crew,  to  bring 
away  certain  boxes  of  foreign  and  British  glass  lying  on  the  sands  on  the  Essex 
coast,  to  be  landed  at  AVoolwich,  which  they  find  and  bring  as  far  as  Gravesend, 
where  the  whole  is  seized  by  the  Custom-house  officers  ; — held  to  be  sufficient 
evidence  for  a  jury,  of  a  being  concerned  in  unshipping  foreign  glass  without 
payment  of  duty,  and  in  unshipping  British  glass  shipped  for  exportation, 
subjecting  the  master  of  the  vessel  to  the  penalties  for  both  those  off'ences, 
although  the  whole  was  one  transaction. 

The  first  count  of  this  information  charged  the  defendant  with  having  incurred  a 
penalty  of  1001.  under  the  17th  Geo.  HI.  c.  39,  s.  25,  for  being  concerned  in  unshipping 
foreign  glass  without  payment  of  the  duty,  and 

The  third  charged  him  with  having  incurred  another  penalty  of  1001.  under  the 
27th  section  of  the  same  statute,  for  being  concerned  in  unshipping  British  glass  after 
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hiiviiii,'  l)CCii  sliippfil  for  cx[)()rt;itioii  ;  ami  it  averred  the  eiitei'iiiu  and  shippiiii,'  for 
the  piir])oso  of  obtaining  the  draw-back. 

[199]  On  the  trial,  at  the  Sittings  after  last  Trinity  Term  before  the  Lord  Ciiief 
Baron,  the  jnr}'  found  a  verdict  for  the  Ci'own  on  both  those  counts. 

Jervis,  in  the  present  Term,  obtained  an  order  to  shew  cause  why  the  verdict 
should  not  be  entered  on  the  first  count  only,  or  why  there  should  not  otherwise  be  a 
new  trial,  on  the  grounds,  1st,  that  the  transaction  charged  was  single  and  entire,  and 
could  not  be  made  the  basis  of  the  two  distinct  penalties  for  different  offences  sought 
by  the  first  and  third  counts  of  the  information,  both  of  which  ought  to  have  been 
severally  and  distinctly  proved  ;  and  2dly,  that  it  had  not  been  gi\'6n  in  evidence  at 
the  trial  that  the  Briti.sh  glass  had  ever  been  shipped  in  any  British  vessel  for 
exportation,  or  that  the  drawback  had  been  allowed  on  such  glass  by  the  Customs. 

The  Chief  Baron  reported  that  it  had  been  in  evidence,  that  the  defendant,  who 
was  master  of  the  brig  "  Unity,"  while  proceeding  homeward  up  the  River  Thames  from 
Amsterdam,  engaged  two  of  the  witnesses  to  bring  to  Woolwich  in  their  boat,  the 
boxes  of  glass,  which  he  described  as  lying  on  the  sand  below  (the  Chapman's  Head) 
on  the  Essex  coast.  The  witnesses,  accompanied  by  one  of  the  defendant's  men, 
brought  away  the  boxes,  which  they  found,  as  they  had  been  directed,  on  the 
sand  within  low-water  mark  ;  but  they  were  boarded  of}'  Gravesend  by  the  Revemie 
officers,  who  seized  their  boat  and  the  boxes  [200]  which  contained  the  glass,  and 
were  the  subject-matter  of  the  present  information. 

The  Attorney  General  and  Dauncey  now  shewed  cause,  insisting  that  the  facts  in 
evidence  were  matter  for  the  decision  of  the  jury,  and  that  those  facts,  aided  by  the 
record  of  condemnation  of  the  goods,  justified  the  verdict  which  had  been  found  ; 
that  it  was  not  necessary,  in  such  charges  of  relaTiding  glass  shipped  for  exportation, 
to  shew  that  there  had  been  an  actual  shipment  of  the  specific  article  on  board  a 
particular  vessel,  or  that  the  drawback  had  been  actually  obtained  ;  but  that,  under 
the  circumstances  proved  against  the  defendant,  a  sutlicient  case  was  established  to 
throw  the  onus  on  him  to  shew  what  gkiss  it  was  that  he  h.id  sent  the  witnesses  for, 
and  that  his  possession,  in  their  hands,  was  legal. 

Jervis  and  Littledale  contended  that  there  had  been  no  sufficient  evidence  given 
to  snp])ort  the  third  count  of  the  information,  as  it  had  not  been  proved  that  the 
glass  had  been  shipped  for  exportation  and  the  drawback  allowed  (the  allowance  of 
the  drawback  not  being  a  matter  of  couise),  and  that  it  had  been  afterwards  laid  on 
land,  all  which,  they  submitted,  was  indispcnsibly  necessary  to  sustain  the  charge. 

On  the  othci'  point  they  advci'tcd  to  the  following  eases  on  the  game  laws,  C'repps 
v.  iJariJrii  (Cowp,  (MO),  [201]  The  Kinij  v.  Lorat  (7  T.  K.  15;5),  Mainott  v.  Shmo 
(1  Com,  275),  and  Tlie  (Jiiecn  v,  Mat/hews  (10  Mod.  26),  where  it  had  been  detei-mined, 
under  certain  circumstances,  that  only  one  penalty  could  be  incurred  in  one  day  for 
one  and  the  same  tiansaetion. 

Ricii.\iU).s,  Lord  Chief  Baron.  It  is  contended  that  there  was  not  reason.able 
evidence  before  the  jury  to  warrant  their  verdict.  I  should  have  thought  them  very 
unreasonable,  if,  under  the  circumstances  proved,  they  h.id  not  given  a  verdict  for 
the  Crown. 

Graham,  Baron,  concuired,  being  of  opinion  that  the  very  suspicious  circumstances 
of  the  transaction,  warranted  the  verdict. 

Wood,  Baron,  of  the  same  o])iru'on,  observing,  that  reasonable  evidence  was  .all 
that  was  necessary  to  su]iport  such  a  charge  and  that  evidence  of  the  circumstances,  in 
proof,  was  siillicicnt  :  foi-  no  one  could  suppose  that  thi;  goods  had  l)Oon  exported 
without  an  .iliowancc  of  the  drawback. 

Gakuow,  Baron.  The  question  was  properly  refcired  to  the  jury,  and  I  think 
that  the  evidence  w,'is  strong  enf)ugii  to  sustain  the  verdict  wliich  tiiey  h;ivc  found. 

It  would  be  inipossiljle  to  furnish  |)riiof  in  an\'  case,  of  goods  of  this  <lescrii)tioii 
lieing  part  of  [202]  any  particular  iiulk  that  had  been  shipped  for  exportation,  on 
whirh  the  drawb;ick  had  been  allowed. 

I'er  Curiam.      Rule  discharged. 

BiRDWOOD  V.  Hart.  Saturday,  28th  November  isi.s. —Costs,— Where  the  rule  for 
judgment,  as  in  case  of  a  nonsuit,  is  dischargccl  on  the  plaintilV's  jiercniptory 
undertaking,  no  sufficient  reason  having  been  given   for  not   proceeding  to  tii.il 
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pursuant  to  notice,  tbe  defendant  is  entitled,  in  this  Court,  to  the  costs  of  the 
application. 

Wilde  shewed  cause  against  a  rule  which  had  been  obtained  by  Selwyn  for  judg- 
ment, as  in  case  of  a  nonsuit  against  the  plaintiff  for  not  proceeding  to  trial  pursuant 
to  notice. 

The  Court  discharged  the  rule,  on  tbe  usual  condition  of  the  plaintiff  giving  a 
peremptory  undertaking  to  proceed  to  trial  at  the  next  Assizes. 

Rule  discharged,  with  costs. 

On  the  part  of  the  plaintiff  it  was  submitted,  that  it  should  be  part  of  the  order 
that  the  costs  abide  the  event  of  the  trial. 

It  being  insisted  on  the  other  hand  that,  according  to  the  practice  of  this  Court, 
the  defendant  was  entitled  to  the  costs  of  the  application  where  [203]  the  rule  was 
dischaiged  on  a  peremptory  undertaking,  without  sufficient  excuse  on  the  part  of  the 
plaintiff  for  not  having  proceeded  to  ti  ial,  the  Court  referred  that  point  to  the  officers 
(the  Deputy  Clerk  of  the  Pleas  and  the  senior  Attorney),  who  certified  it  to  be,  that 
such  rules  were  discharged  with  costs. 

Order  confirmed. 


Bray,  Alexander,  Holme,  and  Bleasdale,  r.  Hine  and  Fox  (Assignees  of  Bridg- 
man,  a  Bankrupt).  Saturday,  28th  November  1618. — Where  the  town  agents  of 
a  country  solicitor  (since  a  bankrupt)  had  received  papei's  from  him,  belonging 
to  his  client  for  the  purposes  of  the  client's  business,  they  have  a  lien  on  them  as 
against  the  client  for  the  amount  of  money  due  from  him  to  the  solicitor,  and 
from  the  solicitor  to  them,  on  account  of  business  done  in  the  cause. — And  where 
the  client  had,  after  the  solicitor's  bankruptcy,  paid  the  agent  so  much  money  to 
obtain  such  papers,  although  an  action  had  been  previously  brought  against  him 
by  the  assignees  for  the  recovery  of  it,  the  Court  granted  and  continued  an 
injunction  against  the  action,  on  the  ground  of  the  agent's  lien. 

[Applied,  Lawrence  v.  Fletcher,  1879,  L.  R.  12  Ch.  D.  862.] 

The  present  question — as  to  the  extent  of  the  lien  of  the  l.aw-agent  of  a  solicitor, 
on  papers  belonging  to  the  client,  for  his  bill  for  agency  business, — arose  on  a  motion 
made  by  the  defendants  to  dissolve  the  injunction  which  had  been  obtained  in  this 
case,  restraining  the  assignees  from  [)roceeding  at  law  to  recover  money  paid  by  a 
client  of  a  bankrupt,  solicitor  to  the  plaintiff's  (his  town  agents)  on  account  of  money 
due  from  the  client  to  the  bankrupt,  and  from  the  banki'upt  to  them  :  against  which 
motion  cause  was  now  shewn  on  the  merits. 

[204]  The  bill  stated  that  the  plaintiffs  Alexander,  Holme,  and  Bleasdale,  solicitors 
in  partnei'ship,  were  agents  of  Bridgman,  (a  country  attorney)  the  bankrupt — that 
before  his  bankruptcy  Bridgman  had  become  indebted  to  them  for  agency  business  and 
disbursements,  to  the  amount  of  15-51.  .5s.  7d.,  including  therein  a  chancery  suit 
lietween  the  plaintiff  Bray  and  Woodrow  the  defendant  therein  ;  that  on  Bleasdale 
quitting  the  partnership,  the  other  partners  applied  to  Bridgman  for  payment  of  their 
bill,  but  he  did  not  pay  it.  In  November  1S17,  Bridgman  was  declared  a  bankrupt  ; 
and  at  that  time  he  owed  Alexander  and  Holme  1.'551.  Os.  M.  over  and  above  the 
former  sum,  .and  they  insisted  that  they  had  a  lien  for  the  money  so  due  to  them  on 
all  papei's  deposited  in  their  hands  by  Bridgman  ;  and  particularly  on  the  papers  and 
proceedings  in  their  hands  in  the  said  cause  of  Bray  v.  IFoodroiv.  By  an  order  of  the 
Court  of  Chancery  made  in  that  cause,  it  was  ordered,  that  Bridgman  should  deliver 
to  Bray  his  bills  of  costs  in  that  and  other  causes  ;  and  that  they  should  be  referred  for 
taxation  to  a  Master,  and  that  Bray  should  pay  to  Bridgman  what  should  he  found 
due  on  such  taxation,  who  was  ordered  on  his  part  to  deli\-er  up  to  Bray  all  books, 
papers,  &c.  in  his  custody  belonging  to  Bray,  and  in  case  Bridgman  should  be  found 
to  have  been  over-paid,  he  was  to  refund  the  surplus.  On  that  occasion  it  was  agreed 
on  by  all  the  parties,  and  by  the  defendant  Fox,  on  behalf  of  himself  and  [205]  the 
other  defendant  Hine,  that  the  sum  of  1301.  was  due  and  owing  from  Bray  to  Bridg- 
man, which  Bray  was  desirous  of  paving  on  receiving  back  the  papers  according  to 


t  PRICE,  206. 


BRAY    V.  HTNE  787 


the  order,  but  that  the  plaintiffs  Alexander  and  Holme  would  not  deli\  er  thcni  up  till 
they  should  have  been  paid  the  1301.  in  so  far  satisfaction  of  their  demand  on  Bridgman, 
insisting  that  their  lien  entitled  them  to  receive  that  money.  Bray  paid  them  the 
1301.  and  received  his  papers.  The  defendants  (Bridgman's  assignees)  had  thereupon 
commenced  an  action  at  law  against  Bray,  to  recover  the  money  so  paid  to  the  other 
plaintiii's  as  being  due  to  the  estate  of  the  bankrupt. 

It  was  therefore  prayed,  that  it  might  be  declared  that  the  plaintiffs  Alexander 
and  Holme  were  entitled  to  a  lien  on  all  the  papers,  \-c.  belonging  to  Bray  in  their 
hands,  as  agents  to  Bridgman,  for  the  amount  of  his  del)t  to  them,  and  to  receive  the 
money  due  from  Bray  in  part  satisfaction  thereof — and  for  an  injunction  as  to  the 
action  at  law. 

The  defendants  in  their  answer  admitted,  that  something  might  be  due  from 
Bridgman  to  Alexander  and  Holme,  but  denied  that  they  had  any  lien  on  the  papers 
of  Bray,  which  had  been  placed  in  their  hands  by  Bridgman,  for  any  sum  of  money 
due  from  Bridgman  to  them,  or  at  most  for  any  greater  sum  than  should  be  due  to 
them  in  respect  of  the  particular  cause  of  lira//  v.  [206]  ll^oodrow ;  and  they  denied 
that  so  much  as  1301.  was  due  to  Alexander  and  Holmes  in  respect  of  that  cau.se: 
they  also  alleged,  that  the  money  was  paid  to  them  by  Bray,  after  the  present  action 
had  been  commenced  against  Bray  for  the  recovery  of  it,  and  that  the  payment  was 
made  by  collusion  between  Bray  and  the  other  plaintiffs,  under  an  indemnity  from 
the  latter  in  order  to  defraud  the  estate  of  the  bankrupt,  in  procuring  payment  of  the 
debt  due  to  Alexander  and  Holme  from  the  bankrupt  to  the  prejudice  of  the  general 
creditors. 

Jervis  having  obtained  the  usual  order  nisi  to  dissolve  the  injunction, 

Dauncey  and  Richards  now  shewed  cause  on  the  merits. 

They  contended,  that  the  agents  in  town  of  a  solicitor  employed  in  the  country, 
had  a  lien  against  him  on  the  papers  of  the  client  deposited  with  them  for  the  purpose 
and  in  the  course  of  conducting  the  client's  business  ;  and  they  cited  the  case  of 
IVard  V.  Ilepple  (15  Ves.  298),  whereiTi  the  present  Lord  Chancellor  .so  held,  and  E.r 
parte  Steele  (16  Ves.  164).  They  also  adverted  to  the  cases  of  FareiveU  v.  Volrr 
(i  v.  Wms.  460).  Taiihr  v.  Lewis  (2  Ves.  sen.  111).  IFilkins  v.  CannicJuiel  (1  Doug. 
10.5).  J/ollU  [207]  V.' C'!arid<ie  (4  Taunt.  807).  Ej:  parte  I>cwbcrim{\S  Ves.  282),  and 
the  cases  noticed  in  Cooke's  Bankrupt  Law,  p.  401,  and  they  uiged,  that  the  assignees 
of  Bridgman  could  not  do  what  Bridgman  himself  could  not  have  done  ;  and  that  as 
he  could  not  have  compelled  a  delivery  of  these  papers  by  his  agents  without  first 
paying  their  demand,  so  his  assignees  could  not.  They  were  in  the  same  situation  as 
I'ridgman  himself  would  have  stood  with  respect  to  his  agents  in  town,  and  a  solicitor's 
necessary  employment  of  an  agent  for  conducting  his  client's  business,  was  Innding  on 
the  client,  whose  responsibility  was  pledged  to  the  agent  for  their  just  demand  for 
transacting  his  business. 

Jervis  and  Tccd,  in  support  of  the  motion,  contended  that  the  plaintiii's  had  no 
ei|uity  to  support  the  present  injunction  ;  for  that  the  subject-matter  of  the  bill,  (if 
it  were  any  answer  to  the  defendants  demand  at  law),  tnight  be  used  in  the  defence 
at  law,  where  the  lien  of  the  plaintiffs  Alexander  .and  Holme,  (if  any  existed),  would 
be  recognized  and  upheld  by  the  Comt 

They  relied  much  on  the  distinction  in  the  present  case  from  those  which  had 
been  cited  for  the  plaintifl",  founded  on  the  cireumsUince  of  the  latter  being  all  cases 
between  the  agent  and  the  attorney  while  solvent ;  whereas  this  was  a  direct  claim  of 
lien  by  the  agent  against  the  client  of  an  attorney  (a  l)ankrnpt)  between  whom  there 
was  no  [208]  piivity  or  direct  contract;  and  they  contended  that  the  former  was  in 
all  cases  left  to  his  remedy  against  the  attorney  by  whfim  he  is  em|)loycil.  They  then 
submitted  that  the  fact  of  there  Ijcing  no  case  deciding  that  an  agent  h;id  any  lien 
un<ler  similai-  ciicumstances  was  alone  almost  conclusive  against  the  proposition  of 
law  contended  for  l)y  the  [)laintill's  ;  for  it  was  a  ((uestion  which  must  have  verj'  often 
arisen,  .as  the  circumstances  were  of  daily  occurrence,  .and  the  point,  as  the  Loid 
Chancellor' observed  in  E.r  parte  Steele,  hiia  never  been  dcteiiiiined.  It  was  also  uln- 
m.itely  pressed,  that  a  decision  in  favor  of  the  plaintiii's  would  afford  opportunity  .and 
encouragement  to  fraud  and  collusion  between  parties  in  similar  situations. 

[It  was  here  suggested  by  the  Court,  that  if  Bray  had  brought  an  action  of  trover 
aganist  Alexander  and  Holme  for  the.se  papers,  he  must  have  proved  a  previous 
tender  of  their  demand,  or  he  would  have  been  nonsuited  at  the  trial.] 
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The  Court,  considering  the  question  to  be  one  of  first  impression  and  of  great 
importance,  took  time  to  deliberate. 

Richards,  Lord  Chief  Baion,  now  deli\ered  judgment. 

[Having  detailed  the  material  facts  and  circumstances  of  the  case.] 

[209]  The  bill  of  costs  of  Bridgman  (his  Lordship  observed)  was  not,  in  fact, 
taxed  as  between  him  and  Bray,  one  of  the  plaintifts,  because  it  was  agreed  that  1301. 
was  due  from  Bray  to  Bridgman,  and  that  sum  (it  is  stated)  Bray  was  desirous  of 
paying,  that  he  might  regain  his  papers  to  enable  .some  other  attorney  to  proceed  with 
his  cause  ;  but  Bridgman  having  handed  them  over  to  his  agents  the  other  plaintifl's, 
it  became  necessary  to  apply  to  them  for  them,  and  they  refused  to  deliver  them  up, 
unless  they  were  paid  what  had  been  so  acknowledged  to  be  due  from  Bray  to  Bridg- 
man for  conducting  the  suit  between  the  former  and  Woodrow.  They  did  not  demand 
from  Bray  all  that  was  due  from  Bridgman,  his  solicitor,  to  them  as  his  town-agents, 
but  only  the  precise  sum  admitted  to  be  due  from  Bray  the  client,  to  Bridgman  the 
solicitor,  on  account  of  a  particular  cause,  and  on  which  alone  Alexander  and  Holme 
claimed  the  lien.  And  there  we  find  the  material  distinction  in  point  of  fact 
and  circumstance  in  the  present  case  from  all  those  that  have  been  cited  on  this 
question 

To  obtain  his  papers  from  Alexander  and  Holme,  Bray,  of  necessity,  paid  them 
the  sum  so  demanded  from  him,  a  sum  which  it  is  not  denied  that  he  would  have 
been  bound  to  pay  to  Bridgman,  if  he  had  not  become  a  bankrupt  and  had  had  the 
papers  in  his  possession.  Now,  if  the  assignees  of  Bridgman  have  still  right  to  recover 
that  money  at  law.  Bray  would  clearly  [210]  be  obliged  to  pay  the  munej'  twice 
over  ;  for  Bridgman  certainly  had  a  lien  on  the  papers  for  that  sum,  and  Bray  must 
have  paid  him  the  money  before  he  could  be  entitled  to  demand  them  from  him,  and 
Bridgman  did  not  lose  that  lien  b\^  giving  over  the  papers  to  Alexander  and  Holme, 
to  whom,  as  his  law-agents,  he  delivered  them  for  the  purpose  of  transacting  the 
business  to  which  they  related.  They  therefore  also  became  entitled  to  retain  them 
till  their  bill  should  be  paid,  and  Bray  had  no  means  of  compelling  them  to  deliver 
the  papers  up  to  him  until  he  had  first  .satisfied  their  f.air  demand. 

Bridgman  it  appears  owed  Alexander  and  Holme  a  much  larger  sum  of  money, 
and  as  between  them,  Alexander  and  Holme  had  a  lien  for  all  that  was  due  to  them 
from  him,  and  he  could  not  have  compelled  them  to  give  up  the  papers  without  first 
jjaying  them  the  whole  which  he  owed  them.  Do  not  they  then  stand  in  Bridgman's 
place  as  against  Bray,  to  the  extent  of  Bridgman's  demand  against  him  on  this 
account?  If  they  do  not  Bray  would  be  benefited  by  the  circumstances  which  have 
taken  place  in  a  manner  by  no  means  agreeable  either  to  equity  or  sound  sense. 

We  therefore  think  it  perfectly  clear,  that  Alexandei'  and  Holme  had  a  good  title 
to  a  lien  on  these  papei's  for  the  sum  in  question,  which  has  been  paid  to  them  by 
Bray,  at  least  so  far  [211]  as  to  entitle  him  to  have  the  action  commenced  against 
him  for  the  present  restrained.  >So  that  whatever  we  may  hereafter  think  it  necessary 
to  do  when  this  cause  shall  come  to  a  hearing,  we  are  now  cleai'ly  of  opinion  that  the 
injunction  which  has  been  obtained  must  be  continued. 

Bridgman  never  lost  his  original  lien  by  any  thing  which  he  did  :  and  by  trans- 
ferring the  papers  to  the  plaintifts  his  agents,  he  must  have  given  them  the  same 
advantage  of  lien  against  his  client  as  he  himself  had  against  him.  Bridgman's 
as.signees  cannot  therefore  be  entitled  to  recover  against  Bray  this  money  which 
Alexander  and  Holme  would  certainly  have  been  entitled  to  retain  these  papers  for, 
as  against  Bridgman  ;  if  they  were,  their  recovering  in  this  action,  after  Bray  had 
paid  the  money  in  discharge  of  such  lien,  would  be  manifestly  unjust,  for  the  eft'ect 
of  it  would  be  to  oblige  Bray  to  pay  the  same  money  due,  on  the  same  account,  to 
two  difterent  persons. 

We  are  therefore  of  opinion  that  the  injunction  which  has  lieen  obtained  must  be 
continued. 

The  authorities  which  have  been  cited  on  this  question,  although  they  are  not 
precisely  in  point,  undoubtedly  are,  as  far  as  they  apply  to  the  present  case,  entirely 
in  favor  of  the  plaintiff's. 

[212]  The  first  is  that  of  Farewell  v.  Cob-r,  in  Peere  Williams.  That  and  the 
subsequent  cases  of  IFaid  v.  Hepple,  and  Ex  parte  Steele,  are  quite  snflficient  to  estab- 
lish the  right  of  lien  now  contended  for.  In  the  last  it  is  expressly  stated  to  be 
determined  that  the  agent  in  town  has  a  right  to  intervene  with  his  claim  of  lien,  as 
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against  the  solicitor,  giving  to  the  agent  a  right,  in  equity,  to  Ije  paid  the  money  due 
to  him  to  the  extent  of  his  lien  against  the  solicitor. 
Injunction  continued. 

The  end  of  Michaelmas  Term. 


[213]  Kei'okts  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  and  Exchequer  Chamber,  Sittings  ai-ter  Michaelmas  Terji, 
59  Geo.  III.     Gr.w's-Lnn  Hall. 

Memoranda. 

Dining  this  \'acatioii  Sir  Wra.  Grant,  Kut.  resigned  the  appointment  of  Master  of 
the  Kolls,  anil  was  succeeded  by 

Sir  Thomas  Plumer,  Knt.,  his  Honor  relinquishing  the  Office  of  Vice  Chancellor 
of  England,  to  which 

John  Leach,  Esq.  one  of  His  Majesty's  Counsel  in  the  Law,  Chancellor  to  His 
Koyal  Highness  the  Prince  of  Wales,  and  Chief  Justice  of  Chester,  was  immediately 
appointed. 

[214]  Kx  parte  Pearson  and  Another.  In  re  Macclesfield  School. 
Wcilnesday,  lUth  December  1818. — The  Court  will  not  interfere  to  regulate  a 
\oluntary  charity  supported  by  contributions,  where  some  of  the  trustees  com- 
plain of  the  acts  of  the  majority  of  them,  as  being  adverse  to  the  intention  of  the 
former  and  others  of  the  contributors,  where  the  conduct  of  the  acting  trustees 
is  free  from  positive  imputation. — Where  there  is  a  trust  deed  in  such  cases,  the 
Court  will  not  vary  its  terms  on  the  application  of  persons  suggesting  that  they 
are  not  such  as  all  the  contributors  intended  they  should  have  been. — A  proviso 
in  such  a  deed,  that  gratuitous  teachers  should  attend  to  instruct  the  school,  and 
that  no  doctrines  should  be  taught  there  contrary  to  those  of  the  chuich  of 
JMigland,  held  not  to  be  contravened  by  the  appointment  of  a  flissenting  minister, 
at  a  salary,  to  read  lectures  in  the  school-room  (part  of  the  Ijuilding  erected  by 
the  original  trustees,  for  the  purposes  of  the  charity),  when  not  used  as  a  school, 
the  subscribers  contributing  the  amount  of  his  salary. 

The  object  of  the  petitioners  in  this  matter  was  stated  in  tlic  prayer  of  the  petition 
as  follows  : — That  the  trustees,  acting  in  the  conduct  and  management  of  this  charity, 
might  be  ordered  to  produce  the  trust-deed  for  the  inspection  of  tlie  petitioners — that 
the  trusts  might  be  ordered  to  bo  performed  under  the  directions  of  the  Court — that 
the  appointment  of  a  chaplain  with  a  salary,  and  the  using  the  upper  part  of  the 
building  (which  had  been  erected  for  the  purpose  of  the  school)  as  a  chapel,  might  be 
dec'ared  to  be  contrary  to  the  trust,  and  directed  to  be  discontinued — and  for  an 
account  of  the  application  of  money  received  by  the  treasurer  on  the  part  of  the 
charity. 

The  undisputed  facts,  as  stated  and  deposed  to  on  cither  side,  were  that  the 
school  had  been  originally  estalilished  in  IT'Jd,  by  a  \oluntary  sui)Scription  ainung  the 
clergy  and  principal  inhabitants  of  the  town,  which  had  been  set  on  foot  liy  an 
individual,  for  the  purpose  f)f  instructing  the  children  of  the  pooi-  in  the  ])i'inciplcs  of 
religion,  according  to  the  doctrines  of  the  estalilished  church,  and  in  the  elementary 
branches  of  useful  education.  For  that  pui-pose  certain  rooms  had  [215]  at  tirst  l)ecn 
hired  in  the  town  (jf  .Maccleslield,  till  the  year  I8l.'i.  In  the  early  part  of  that  year, 
the  erection  of  a  building  for  the  purposes  of  the  school  was  commenced.  That  from 
the  time  of  the  institution  of  the  school,  and  down  to  that  period,  the  school  was  con- 
ducted by  a  committee  of  gentlemen  of  the  town,  a  siq)erintendent,  visitors,  and 
teacheis,  all  of  whom  rendered  their  services  gratuitously.  The  conwuittee  (con- 
sisting of  seven  persons,  in  addition  to  the  two  clergymen  of  the  town)  were  anmially 
chosen  by  the  teachers,  anil  it  was  their  duty  to  regulate  the  ])ccuniaiy  all'airs  of  the 
charity.  A  sum  of  39(J7I.  had  l)een  raised  l)y  subscription  of  the  town's  pcopli^  and 
by  weekly  collections  made  in  the  school  from  the  teachers  and  scholars  during  two 
yciirs,  for  the  purpose  of  defraying  the  cxpences  of  the  building,  which,  however,  cost 
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56391.  and  the  remainder  of  the  sum  so  expended  was  borrowed  from  certain  friends 
of  the  institution,  who  regularly  received  interest  for  the  loan.  The  petitioners,  and 
other  friends  of  the  church  establishment,  became  subscribers.  Early  in  the  year 
1814,  a  deed  for  investing  the  school-house  and  premises  in  trustees  was  executed, 
whereby  a  plot  of  ground  on  which  the  school-house  was  built,  with  the  school-house 
and  all  the  appurtenances,  were  assigned  to  trustees,  for  the  residue  of  two  several 
terms  of  nine  hundred  and  ninety-nine  years,  upon  trust,  to  borrow  such  money  as 
should  be  sufficient  to  defray  all  the  expences  attending  the  indenture,  the  rents,  the 
reparation,  and  support  of  the  building,  &c.  &c.  By  that  deed  it  [216]  was  declared 
that  the  said  trustees  should  stand  possessed  of  the  premises,  upon  further  trust  that 
they  should  from  time  to  time,  during  the  said  terms,  sutler  the  said  building  to  be 
u.sed  as  a  school  for  the  education  and  religious  instruction  of  the  children  of  the 
labouring  poor  residing  within  the  township  of  Macclesfield,  and  the  adjoining  and 
neighbouring  townships,  by  persons  of  good  character,  who  should  not  be  allowed  to 
teach  any  thing  contrar}'  to  the  great  and  leading  doctrines  of  religion,  as  defined  in 
the  Articles,  Homilies,  and  Liturgy  of  the  church  of  England,  under  such  rules,  orders, 
and  regulations  for  the  management  and  conduct  of  the  said  school,  as  then  were,  or 
should  or  might  from  time  to  time,  and  at  all  times  thereafter,  be  formed  and  made 
by  a  committee  to  be  annually  chosen  according  to  the  then  existing  regulations,  which 
were  or  should  be  set  forth  in  the  minute  books  of  the  committee  and  teachers' 
meetings,  but  for  and  during  so  long  time  only  as  such  committee  should  be  enabled 
to  carry  on  the  said  institutions,  by  means  of  gratuitous  teachers,  and  when  such  an 
application  of  the  said  building  should  become  impracticable,  either  from  an  insufficient 
number  of  scholars,  or  a  want  of  funds  to  carry  on  the  institution,  or  otherwise,  then 
the  trustees  should  thenceforth  permit  and  suffer  the  said  building  to  be  used  as  a 
dispensary  or  hospital,  or  in  any  other  manner,  or  for  any  other  purpose  whatsoever, 
which  to  them  .should  appear  to  be  the  most  beneficial  and  conducive  to  the  interest 
of  the  poor  inhabitants  of  Macclesfield,  and  the  [217]  adjoining  and  neighbouring 
townships,  provided  that  the  trustees  should  not  be  at  liberty  to  convert  the  edifice  or 
building,  land  or  premises,  to  any  other  use  or  purpose,  so  long  as  one  hundred  and 
fifty  scholars  should  attend  the  school,  and  gratuitous  teachers  be  procured  to  instruct 
them  ;  but  it  was  thereby  declared,  that  it  should  be  lawful  for  the  majority  of  the 
committee  for  the  time  being,  to  permit  the  upper  room,  or  any  other  part  of  the 
building,  to  be  used  as  a  lecture-room,  or  rooms  for  meeting  for  any  religious,  charitable, 
or  other  laudable  purpose,  so  as  not  to  interfere  with  the  regular  and  proper  use  of 
the  said  building,  for  the  purposes  therein  before  appointed. 

After  the  execution  of  the  deed,  the  acting  trustees,  and  a  majority  of  the 
committee,  appointed  a  minister,  not  of  the  established  church,  to  be  chaplain  to  the 
institution,  at  a  salarj'  of  1701.  per  aniunn,  whose  duty  it  was  to  preach  three  public 
sermons  weekly  at  the  school,  and  to  deliver  a  monthly  lecture,  which  sermons  and 
lectures  were  attended  by  adults,  as  in  the  ordinary  case  of  a  public  place  of  worship. 

Dauncey  and  Spence,  for  the  petitioners,  insisted  that  such  conduct  on  the  part 
of  the  acting  trustees  was  in  violation  of  their  trust,  and  the  original  objects  of  the 
institution,  which  were  wholly  the  establishment  and  maintenance  of  a  public  parochial 
Sunday  school,  to  be  ministered  to  by  gratuitous  services,  and  that  the  appoint-[218]- 
ment  of  a  preacher  with  a  salary'  tended  to  diminish  the  amount  of  the  voluntary 
subscriptions,  by  which  the  institution  was  supported,  and  which  foi'nied  the  revenues 
of  the  charity,  and  that  it  was  a  misapplication  of  the  funds  and  of  the  Iniilding  (part 
of  the  expence  of  erecting  it  being  still  unpaid),  and  contrary  to  the  provisions  of  the 
trust-deed.  And  they  urged,  that  the  appropiiation  of  the  school-room  to  the  purpose 
of  a  meeting-house,  would  subject  it  to  the  poor's  rates,  and  interfere  most  materially 
with  the  use  of  the  building  as  a  Sunday  school. 

They  also  submitted,  that  the  appointment  of  any  preacher,  not  of  the  established 
church,  or  who  did  not  use  the  same  form  of  worship,  was  in  direct  breach  of  the 
provision  that  the  children  of  the  school  should  be  educated  in  the  tenets  of  that 
church,  and  that  no  religious  doctrine  not  agreeable  to  the  Liturgy  should  be 
taught  there. 

On  all  or  either  of  those  grounds,  they  contended  that  this  was  a  case  which 
called  for  the  interference  of  the  Court  to  bring  back  the  administration  of  the  funds, 
and  the  pi'emises  which  had  been  subsci'ibed  and  dedicated  to  the  purposes  of  this 
establishment,  to  what  they  insisted  was  their  original  destination  and  object,  by 
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coiitiouliiig  the  ooiifUict  of  the  auting  trustees  in  respect  of  the  acts  complaiiieil  of, 
iiiid  by  altering,  if  it  should  be  necessary,  the  terms  and  provisions  of  the  trust-deed, 
to  meet  and  give  effect  [219]  to  the  obvious  intention  of  the  promoters  and  benefactors 
of  the  charity. 

Martin,  Agar,  and  Wiiigtield,  who  were  counsel  for  all  the  trustees,  except  the 
petitioners,  contended,  that  the  Court  had  not  jurisdiction  to  interfere,  as  they  were 
called  upon  to  do  by  the  present  petition  (the  prayer  of  which  they  submitted  was 
unprecedented  in  practice)  in  a  case  of  a  charity  unendowed  with  any  possessions  or 
fund,  and  wholly  supported  by  voluntary  contribution ;  and  they  cited  the  authority 
of  The  Altorney-ikneral  v.  Fawler  (1.5  Yes.  85). 

They  then  submitted,  that  even  if  the  Court  had  jurisdiction,  the  facts  before 
them  did  not  warrant  the  exercise  of  it  in  the  controul  of  the  trustees  who  had  the 
conduct  of  the  charity  in  care,  urging  that  this  was  not  an  excluding  charity,  or  con- 
fined to  any  sect  or  denomination  of  Christians,  but  was  general,  for  the  benefit  of  the 
children  of  poor  parents — that  there  was  not  the  slightest  imputation  on  the  trustees ; 
on  the  contrary,  the  chaiity  iiourished  under  their  management,  and  increased  yearly 
in  the  number  of  children  educated  in  the  school,  from  live  hundred  till  they  amounted 
to  upwards  of  two  thousand — that  the  appointment  of  a  minister  to  officiate  as  chaplain 
was  distinct  from  the  primary  and  present  object  of  the  school,  and  his  salary  supplied 
by  funds  not  affecting  the  money  subscribed  for  [220]  that  purpose,  while  the  appro- 
priation of  the  building  to  the  accommodation  of  such  as  chose  to  attend  the  service,  was 
so  arranged  as  not  to  obstruct  or  interfere  with  the  business  of  the  school — and  that 
even  if  the  person  who  should  be  appointed  to  the  office  of  preacher  to  the  institution 
were  a  protestant  dissenter,  he,  as  being  protected  Ijy  the  law,  would  be  qualiffed  by 
law  for  the  exercise  of  the  fiuictions  of  that  appointment,  and  which  therefore  a 
Court  of  Ivjuity  could  not  restrain. 

They  then  contended,  that  the  Court  was  bounil  by  the  terms  of  the  trust-deed, 
whatever  the  trustees  might  be  ;  for  but  for  that  deed  it  could  not  have  jurisdiction  : 
and  that  there  was  nothing  in  the  deed  to  restrain  the  trustees  from  doing  what  they 
h;id  done,  but  that,  on  the  contrary,  it  authorized  their  acts.  It  was  therefore  sub- 
mitted, that  the  petition  ought  to  be  dismissed,  not  only  on  the  ground  of  the  Court 
having  no  jurisdiction,  but  also  on  the  feebleness  and  total  failure  of  the  petitioner.?' 
case. 

[The  Court  here  suggested  that  the  oiuis  lay  entirely  on  the  petitioners  to  sub- 
stantiate their  charges  of  mismanagement  of  the  trusts,  and  misapplication  of  the 
funds  :  and  they  declared,  that  even  if  the  deed  should  be  proved  to  be  contrary  to 
the  intention  of  the  subscribing  parties,  the  Court  had  not  the  power  to  order  an 
alteration  on  this  petition.  The  further  hearing  was  then  postponed,  with  a  recom- 
mendation that  [221]  the  parties  should,  in  the  mean  time,  try  to  come  to  some 
amicable  arrangement,  but  that  not  being  effected,  and] 

Dauncey  having  been  heard  in  reply, 

KiiiiAUDS,  Lord  Chief  Baron,  gave  judgment.  This  Court  being  called  on  to 
interfere  with  respect  to  this  particular  charity,  must  not  fail  to  recollect  that  it  has 
no  existence  except  from  the  daily  and  voluntary  contribution  of  the  subscribers,  who 
may  with-hold  their  subscriptions  to-morrow,  when  there  would  be  an  end  of  the 
institution  altogether.  If  we  had  any  jurisdiction  in  a  ease  of  this  description,  it 
would  be  a  most  injurious  thing  to  make  an  order  now,  in  its  nature  decretal,  in  a 
case  wherein,  before  that  order  should  reach  Maccleslield,  the  institutioi!  migiit  in 
eonsei|uence  l)c  put  an  enil  to.  But  without  entering  into  the  consideration  of  th.it 
part  of  ihe  subject,  although  it  is  exti'emcly  important,  it  is  material  to  consider  the 
natuie,  foundation,  and  object  of  this  charity,  .supposing  it  permanent.  There  is  a 
deed  expressly  declaring  the  intention  of  the  subscriljcrs,  and  I  concei\'c  that  the 
Court  can  only  proceed  on  that  deed,  and  that  we  have  no  jurisdiction  to  correct  it 
U])on  a  petition,  and  that,  even  if  it  were  not  in  fact  in  its  terms  agreeable  to  the 
intention  of  all  the  parties,  we  could  not  sot  it  right.  But  supposing  that  we  could 
do  so,  wo  have  in  the  present  case  no  evidence  before  us  that  the  deed  is  in  any 
respect  improper,  or  contrary  to  the  intentions  of  the  parties.  Then  let  us  sec  [222] 
what  the  deed,  which  is  the  ground  on  which  we  are  bound  to  ])roceetl,  imports. 

[His  Lordship  read  that  part  of  the  deed  which  has  been  already  stated.]  Now, 
it  may  not  be  very  impertinent  to  say,  lh.it  for  myself  I  should  be  extremely  gi-ieved 
if  this  could  be  eonsti  ued  to  be  an  estiiblishmeiit  not  agreeable  to  the  doctrines  of  the 
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church  of  England.  Fi'om  education,  fi'oni  habit,  and  I  will  venture  to  say,  from 
long  consideration  of  the  subject,  I  conceive  our  church  establishment  to  be  the  best 
in  the  world  ;  but  there  is  nothing  repugnant  to  it  in  this  institution,  even  as  stated 
by  the  petition  ;  it  is  not  contrary  to  law,  and  there  is  nothing  in  the  conducting  of 
it  which  we  can  hud  fault  with,  even  according  to  the  statements  of  those  persons 
who  are  its  adversaries. 

It  is  clear  it  must  be  conducted  according  to  the  deed  so  as  best  to  eflfect  its  object, 
the  education  and  religious  instruction  of  the  children  of  the  labouring  poor.  Now 
the  deed  is  not  contravened  at  all,  unless  it  can  be  shewn  that  doctrines  have  been 
taught  there  contrary  to  the  great  and  leading  principles  of  our  religion,  as  defined 
in  the  Articles,  Homilies,  and  Liturgy  of  the  church  of  England. 

I  know  that  there  are  dissenters  who  do  not  teach  any  thing  contrary  to  those 
principles,  and  it  is  not  to  be  presumed  that  any  person  does  teach  contrary  to  the 
doctrines  of  the  church  of  [223]  England  merely  because  he  does  not  happen  to  be  a 
minister  of  that  church,  in  point  of  education,  or  to  be  in  orders.  There  is  not  the 
least  evidence  that  the  doctrines  taught  here  were  in  any  degree  contrary  to  the 
great  and  leading  doctrines  which  are  the  foundation  of  the  service  of  the  church. 
We  find  that  by  an  express  clause  it  is  declared,  "  that  it  shall  be  lawful  for  the 
majority  of  the  committee  to  permit  the  upper  room,  or  any  part  of  the  building,  to 
be  used  as  a  lecture  room  or  rooms,  for  meeting,  for  any  religious,  charitable,  or  other 
laudable  purposes,  so  as  not  to  interfere  with  the  regular  and  proper  use  of  the  build- 
ing," giving  them  authority  to  do  the  very  thing  which  has  been  made  the  subject- 
matter  of  complaint.  The  deed  goes  on  to  say,  that  the  trustees  shall  be  paid  all  the 
sums  received  by  the  treasurer.  Then  it  is  sworn  that  the  chaplain  is  not  paid  out  of 
the  funds  intended  for  the  education  of  the  children,  but  out  of  separate  funds,  and 
surely,  if  the  committee  can  apply  the  room  for  the  purpose  for  which  it  has  been 
used,  they  may  be  at  liberty  to  pay  the  man  who  performs  the  service  there. 

If  this  were  an  institution  founded  with  permanent  funds  for  the  education  of  the 
poor,  no  doubt  the  trustees  could  not  apply  these  funds  to  other  purposes,  but  as  the 
funds  are  supplied  out  of  the  pockets  of  the  subscribers,  who  know  the  purpose  to 
which  they  are  to  be  devoted,  those  persons  may,  certainly,  apply  them  to  any  [224] 
purpose,  and  the  committee  ma}^  allow  them  the  use  of  this  room,  even  according  to 
the  deed,  for  the  accommodation  of  those  who  might  be  desirous  of  using  it  as  a  place 
of  meeting  for  religious  rt'orship,  provided  there  be  not  promulgated  there  doctrines 
adverse  to  those  of  the  established  church,  and  such  accommodation  do  not  interrupt 
the  business  of  the  school. 

It  appears  quite  clear  that  the  appointment  of  the  person  who  preaches  does  not 
encroach  on  that  part  of  the  charity,  the  care  of  which  is  the  only  subject-matter  of 
this  petition  to  which  we  can  attend  ;  and  has  not  any  person  who  conti'ibutes  to  the 
benefit  of  this  charity  a  right  to  say,  I  will  give  one-half  to  the  children,  and  the 
other  half  to  the  benefit  of  the  person  who  preaches  to  the  institution  ?  Under  these 
circumstances,  it  seems  to  me,  first,  that  this  is  a  voluntary  charity,  with  which  the 
Court  does  not  know  how  to  deal ;  and  secondly,  that  upon  the  construction  of  the 
deed  itself,  by  which  their  conduct  is  to  be  wholly  directed,  there  is  nothing  in 
evidence  to  shew  that  the  acts  of  the  respondents  have  been,  in  any  degree,  contrary 
to  the  directions  of  that  deed.     We  must,  therefore,  dismiss  the  petition. 

Gu.\ii.4M,  Baron.  I  am  ver^'  much  inclined  to  think  that  this  is  that  species  of 
charity  (if  it  can  be  called  a  charity  at  all  in  the  legal  sense  of  the  word)  to  which  the 
jurisdiction  of  this  Court  was  never  intended  to  apply.  This  is  not  what  [225]  it 
must  have  been  supposed  to  be,  one  of  those  constitutional  permanent  charities  which 
the  law  of  the  land  places  under  the  care  of  the  Sovereign.  But  even  admitting  that 
it  were  so,  I  am  quite  clear,  for  the  reasons  which  have  been  given  with  great  weight 
and  force  by  the  Lord  Chief  Baron,  that  any  interference  on  our  part,  on  the  present 
occasion,  would  have  the  eft'ect  of  cutting  up  by  the  roots,  a  laudable  voluntary  charity 
which,  without  reference  to  any  system  of  religion,  has  been  founded  upon  the  best 
and  purest  principles,  having,  foi'  its  object,  to  furnish  such  education  to  the  children 
of  poor  persons  as  might  guide  and  be  of  service  to  them  in  life,  whatever  might  be 
the  peculiar  tenets  of  their  religion,  and  the  assumption  of  any  interference  on  our 
pai't  (besides  arrogating  to  ourselves  a  jurisdiction  which  does  not  belong  to  us,  that 
of  pronouncing  our  judgment  as  to  what  is  orthodo.x  doctrine,  and  what  here.sy), 
would,  undoubtedly,  be  to  act  altogether  beyond  our  ordinary  functions,  and  that 
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extent  of  jmisdictioii,  which  the  |)ul)Hc  good  rcfiuirus  of  us.  But  it  is  r|iiile  cicur  th;it 
the  comlint  of  the  pei'soiis  niniiagiug  the  com-enis  of  thi.s  cluuity,  i.s  such  ;is  has  met 
with  general  and  luiivei'sal  approbation.  But  in  order  to  dispose  of  the  present  petition, 
the  Court  must  h)ok  to  what  was  the  original  foundation  of  tlie  charity.  Now,  in  the 
first  place,  who  are  the  parties  who  call  upon  us  to  interfere  ?  They  are  only  two 
trustees  out  of  a  very  considerable  body  of  men,  pi'oli.ably  the  most  substantial  people 
in  the  [226]  opulent  town  of  Macclesfield.  The  two  petitioners  are  stated  to  be  very 
respectable  persons,  but  we  have  had  no  complaint  on  the  part  of  those  who  ought, 
unquestionably,  to  be  the  most  ready  to  take  the  alarm  at  any  thing  by  which  they 
considered  the  Established  Church  was  likely  to  be  endangered,  as  the  bishop  of  the 
diocese  (to  whose  province  the  question  moi'e  particularly  belonged),  or  the  residing, 
or  any  of  the  neighbouring  clergy  of  the  established  church. 

But,  looking  to  the  origin  of  tlie  institution,  it  will  be  impossible  to  entertain  the 
least  doul)t  in  this  case.  Referring  to  the  affidavits,  it  is  quite  clear  that  this  was 
never  intended  to  be  an  establishment  for  religious  education,  founded  upon  the 
principles  of  any  one  particular  sect.  That  was  not  the  intention  of  the  founders. 
The  object  of  this  charity  was  the  education  of  the  children  of  the  labouiing  poor  of 
Maccleslield  of  every  description,  whatever  might  be  the  I'eligion  of  their  parents,  and 
it  is  perfectly  well  known  that  in  such  a  town  as  Macclesfield,  the  parents  of  children 
to  be  instructed  will  be  persons  professing  all  the  various  principles  of  faith  to  be 
found  among  the  different  denominations  of  the  christian  religion,  and  thei'efore  the 
school  was  originally  founded  upon  what  is  called  the  Lancasterian  system.  I  hope 
an  institution  of  this  kind  will  never  affoi'd  just  ground  of  jealousy  to  the  members  of 
the  Established  Church.  The  institution  was,  from  its  origin,  intended  to  e.'v-[227]- 
tend  to  persons  of  different  sects;  and  when  the  building  was  erected  at  a  great 
expence,  and  trustees  appointed  by  a  deed,  it  was  understood  that  this  building  should 
be  employed  as  a  place  for  the  instruction  of  children  of  parents  of  every  description. 
It  wa.s  perfectly  well  known  that  those  who  were  to  attend  it  must,  very  frequently, 
be  children  of  parents  whose  religious  tenets  might  not  be  in  strict  conformity  with 
those  of  the  mcmbcis  of  the  I'^stablisheri  Church,  but  in  the  deed  of  trust  there  has 
Iteeti  introduced  a  cautionary  clause  to  this  effect ;  that  the  conduct  of  those  who  had 
the  instruction  of  children  committed  to  their  care,  should  be  thus  far  guarded,  not 
that  they  should  be  compelled  to  use  the  Liturgy  of  the  Church  of  England,  but  that 
they  should  teach  nothing  that  was  contrary  to  the  Liturgy  and  the  ruling  doctrines 
of  that  Church. 

I  do  not  see  that  this  use  of  the  i-oom  at  all  interferes  with  the  regular  business  of 
the  S(-ho()l  :  probably  there  may  l)e  some  little  interruption  two  or  three  times  a  week 
by  the  attendance  of  preachers,  but  for  that  there  is  a  provision  in  the  deed.  It  is 
adniilted  that  the  ui)[)ei'  part  was  not  necessary  for  the  school,  and  it  is  provided  by 
the  deed,  that  it  shall  likewise  be  applied  to  religious  pui'poscs,  consistently,  cerUiinly, 
with  the  regulations  of  the  school,  and  so  as  not  to  interfere  with  the  original  ol)ject 
of  the  establishment.  It  appears  that  what  has  been  done,  has  [228]  been  done  by  a 
grca'  majority  of  the  trustees,  and  is  .sanctioned  by  the  deed  of  trust.  It  appears 
upon  the  afhdavits  that  these  subscriptions  for  the  pi'cachers  are  totally  dili'erent  and 
distinct  from  the  subsciiptions  for  the  school,  and  that  they  are  kept  distinct.  Such 
persons  as  do  not  choose  to  subscribe  to  a  preacher,  ma}'  withhold  their  subscriptions, 
or  direct  them  to  be  applied  solely  to  the  school.  I  am  therefore  quite  satisfied  that 
there  are  no  grounds  stated  in  this  petition  to  induce  us  to  give  the  relief  that  is 
prayed  for;  and  I  am  persuaded,  that  if  the  Court  were  to  accede  to  the  application, 
the  only  cflect  would  be  to  destroy  the  charity  which  has  existed  for  a  great  number 
of  yeai.s,  and  been  attended  with  the  highest  advantage  to  the  town  of  Macclesfield. 

(i.Mtltow,  Baron.  I  entirely  concur  in  the  o[)inions  which  have  been  delivered, 
and  in  which,  I  understand,  my  Brother  Wood  likewise  concurs.  The  object  of  this 
institution,  in  the  first  instance,  was  to  teach  the  ignorant  children  of  the  labouring 
poor. 

I  think  it  is  a  mistake  to  say  that  this,  in  its  origin,  was  a  Siniday  school  iov  the 
children  of  parents  of  the  church  of  England  only.  That  a  great  number  of  persons 
contem[ilatcd  it  as  such  there  is  no  doulit,  but  there  is  a  pi'ovision  in  the  trust  ilecd 
which  is  inconsistent  with  such  an  id(!a,  for  it  is  provided  that  thosi^  children  whose 
[229]  parents  dissent  from  the  forms  of  the  estal)lishcd  chuich,  shall  be  ijcrmittcd, 
and  arc  directed  to  f)equent  the  places  of  worship  at  which  their  parents,  oi'  those 
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who  instruct  them,  shall  wish  them  to  attend  ;  and  therefore,  certainly,  it  was  con- 
templated that  many  children  were  to  be  sent  there  for  the  purpose  of  beinjj  instructed, 
and  it  was  not  to  be  exclusively  confined  to  members  of  the  established  faith.  The 
association  of  persons  of  different  sects  in  the  same  school  might  produce  benefits 
which  those  who  founded  the  institution  did  not  foresee,  I  do  not  therefore,  perceive 
any  ground  for  the  inteiference  of  this  Court,  according  to  the  prayer  of  this  petition. 
Petition  dismissed,  without  costs. 

[230]    Coram  RrcHARDs,  Lord  Chief  Baron. 

Smith  v.  Woodroffe.  Saturday,  19th  December  1818. — The  Court  refused  to 
order  an  afiidavit  to  be  taken  ofT  the  file  for  irregularity,  on  the  objection  of  its 
having  been  sworn  before  the  attorney  for  the  party  in  the  cause,  where  no 
circumstances  of  suspicion  appeared,  because  it  has  hitherto  not  been  contrary  to 
the  practice  on  this  side  of  the  Court. — But  in  consideration  of  the  propriety  of 
such  a  rule  Iteing  established,  the  Court  would  not  order  the  party  to  pay  the 
costs  of  his  application. — The  Cotirt  directed  that  in  future,  affidavits  were  not 
to  be  sworn  before  the  attoi'uies  in  the  cau.se. 

Eoots  moved,  that  the  affidavit  which  had  been  filed  in  support  of  the  bill  of  inter- 
pleader in  this  cause,  should  be  taken  oft"  the  file,  for  irregularity  in  having  been  sworn 
before  the  solicitor  for  the  plaintiff',  which  he  ui'ged  was  contrary  to  the  practice  of 
all  the  other  Courts  ;  and  he  cited  the  cases  of  In  re  Hogan  (3  Atk.  812),  Rex  v.  IVuUace 
(.-3  T.  R.  40.3),  Qoodlitk  v.  Badlith  (8  T.  R.  638),  and  Ex  parte  BrocMurst  (1  Rose,  145). 

Having  much  pressed  the  impropriety  of  such  a  proceeding  on  piinciple. 

The  Lord  Chief  Baron  expressed  himself  as  follows.  The  only  question  is,  whether 
the  affidavit  being  sworn  before  the  plaintifi"s  attorney  is  irregular,  according  to  the 
practice  on  this  side  of  the  Couit  *.  It  certainly  appeals  to  have  been  the  common 
practice  here,  and  there  is  no  case  wherein  such  an  affidavit  has  been  rejected  on  that 
ground.  The  lule  is  no  doubt  a  sound  [231]  and  wholesome  one,  and  is  acted  on  on 
the  other  side  of  the  Court.  As  it  is  not  the  practice  here,  however,  it  is  not  an 
irregularitv  in  this  instance,  and  it  would  be  hard  to  turn  the  plaintifl'  round  on  this 
objection,  when  he  has  only  pursued  the  common  course.  It  is  an  objection  certainly 
which  I  have  heard  made  more  than  once,  and  if  there  were  any  suspicion  about  the 
case,  or  if  there  were  any  doubt  that  the  plaintitt'  would  not  make  another  affidavit 
before  another  comnii-ssioner  in  an  hour,  it  might  be  ordered  to  be  taken  oft'  the  file. 

The  question  of  costs  being  mentioned,  his  Lordship  said,  that  there  being  perhaps 
matter  of  doubt  as  to  the  propriety  of  the  practice,  and  it  being  certainly  a  course  of 
proceeding  which  lequired  alteration,  he  would  not  order  the  party  applying  to  pay 
the  costs,  foi'  the  application  was  certainly  not  improper,  and  if  foundetl  on  circum- 
stances of  suspicion,  would  have  been  attended  to.     He  therefore 

Refused  the  motion,  but  without  costs. 

The  Lord  Chief  Baron  afterwards  (addressing  himself  to  the  officers  of  the  Court) 
desired  that  it  might  be  undei'stood  as  a  rule,  that  in  future  affidavits  were  not  to  be 
made  before  the  attornies  in  the  cause. 


[232]    Coram  Richards,  Lord  Chief  Bakon. 

Fetch,  Clerk  r.  Dalton  and  Other.s.  Wednesday,  13th  January  1819. — Evidence. 
— Preponderance  of  conflicting  evidence. — Ett'ect  of  occupier's  setting  up  a  title 
in  the  impropriator,  whei'e  he,  being  made  a  party  by  amendment  of  the  bill, 
claims  the  right,  but  oft'ers  no  evidence. — Quere  whether  a  vicar  is  entitled  to 
issues  where  there  is  conflicting  testimony,  except  on  a  case  of  weightiei'  evidence. 
— Costs. — Where  a  defendant  in  a  tithe  cause  examines  many  witnesses,  whose 
testimony  is  inadmissible   to  any  considerable  extent,  the  Court  will  give  the 

*  On  the  other  side  of  the  Court,  it  has  been  held  to  be  an  irregularity.     Vide 
Ball  V.  Vaisey,  ante,  vol.  i.  p.  116. 
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phiiiitill' his  costs  of  the  rejected  depositions,  iiidepeiideiitl\-  of  the  result  of  the 
cjiuse. 

[For  further  proceedings  see  8  Price,  9.] 

The  phiintifl,  vie;ir  of  North  Cave  (York),  claimed  liy  this  bill  the  tithes  of  calves, 
milk,  foals,  pigeons,  tui-nips,  and  agistment. 

'Ihe  defendants,  land  occupiers,  set  up  a  defence  of  moduses  of  Ikl.  for  every  cow 
renewing*,  and  id.  for  every  cow  not  renewing,  in  lieu  of  the  tithes  of  calves  and 
milk  ;  2d.  for  every  foal;  and  Is.  for  every  dove-cote,  in  lieu  of  the  tithe  of  pigeons. 

With  respect  to  turnips  and  agistment  they  insisted,  (denying  the  vicar's  right, 
and  that  he  had  ever  been  endowed  of  those  particular  tithes),  that  if  the  tithes  of 
such  matters  were  payable  at  all,  they  were  payable  to  the  impiopriate  rector,  who 
was  entitled  to  4d.  a  month  for  every  twenty  sheep  depastured  or  agisted  on  turnips 
grown  on  lands  within  the  township  of  North  Cave,  such  sheep  belonging  to  strangers, 
and  not  to  occupiers  of  the  said  lands. 

In  conseipience  of  that  last  defence,  the  bill  was  amended,  and  the  impropriator 
was  made  a  jiarty  defendant,  who  stated,  in  his  answer,  that  [233]  he  was  entitled  to, 
and  had  leceived  the  tithe,  as  alledged  by  the  other  defendants. 

The  questions  respecting  the  moduses,  depended  entirely  on  the  weight  of  the 
evidence  adduced  in  support  of  them. 

On  the  part  of  the  plaintifi',  strong  parol  evidence  of  perception  was  read,  and 
several  terriers.  Amongst  the  former,  there  was  the  evidence  of  tithe-renters  and 
collectoi-s,  who  deposed  to  having  been,  for  a  long  time,  collectors  both  of  the  rectorial 
and  vicarial  tithes,  and  that  "  they  had  received  the  tithes  of  hay,  corn,  wool,  and 
lamb,  for  the  rector,  and  all  other  tithes,  including  the  tithes  of  agistment  and  turnips 
for  the  vicar  ;  and  that  in  estimating  the  respective  values  of  the  rectorial  and  vicarial 
tithes  at  the  time  when  they  agreed  to  rent  the  same,  they  considered  the  tithes  of 
turnips  and  agistment  as  being  vicarial  tithes,  and  that  such  vicarial  tithes  wouUl  not 
have  been  worth  the  sum  at  which  they  were  rented,  exclusive  of  the  tithes  of  agist- 
ment and  turnips."  They  also  deposed  "that  the  rector  (Burton,  one  of  the  defen- 
ilanls)  had  expressly  stated  that  he  was  entitled  to  the  tithe  of  hay,  corn,  wool,  and 
lamb,  and  that  he  did  not  profess  to  be  entitled  to  any  other  tithes  within  the  said 
township." 

The  [jlaintiff,  amongst  the  terriers  produced  by  him  in  evidence,  put  in  one  of  17  Hi, 
wherein  [234]  the  tithe  of  turnips  was,  inter  alia,  mentioned  as  due  to  the  vicar. 
That  terrier  however'  also  mentioned  wool  and  lamb  as  due  to  him.  Several  other 
successive  teriicis,  down  to  1770,  declared  the  vicar  to  be  entitled  to  all  manner  of 
tithes,  except  hay,  corn,  wool,  and  lamb. 

On  the  part  of  the  defendants,  the  occupiers,  (for  the  impropriator  oH'ered  no 
evidence),  there  were  also  produced  certain  tei'i'iei's,  somewhat  diti'ering  from  those 
selected  on  the  part  of  the  vicar.  The  first  was  without  date,  but  signed  by  a  former 
vicar,  stating  the  vicar  to  be  entitled  to  tithe  thi'oughout,  iVc.  (the  townships  of  the 
])arish  now  in  (piestion)  "of  pigs,  geese,  ducks,  turkics,  dove-cotes,  orchards;  and  lid. 
for  each  skep  of  bees,  and  of  all  roots,  small  seeds,  and  flowers  ;  item  5s.  per  acre  of 
hemp  and  flax  ;  item"  (the  moduses  set  up),  with  the  addition  of  2s.  for  every  mill 
cum  nniltis  aliis  ;  the  last  dated  in  1777,  only  enumerated  nearly  the  same  articles. 

The  defendants  parol  evidence  (which  consisted  of  the  depositions  of  a  great 
number  of  witnesses,  three  only  of  whom  were  not  occupiers,  and  therefore  alone 
admissible,  one  of  wliicli  latter  was  merely  the  ])er.s<)n  verifying  the  authenticit}'  of 
of  the  terriers)  went  to  deny  the  payment,  as  far  back  as  living  memory,  of  tithe  of 
agistment  and  turnips  to  the  vicar,  anil  asserted  ])ayment  of  both  those  tithes  to  the 
impiopiiator  by  a  commutation  of  Id.  per  .score,  per  month,  for  [235]  sheep  feil  or 
agisted  on  turni|)s  gi-own  on  the  lamls  in  (picstion,  and  that  the  same  was  due  and 
payai)le  therefore,  whether  belonging  to  parishioueis  or  iuliabil.'uits,  or  to  slrangei's, 
who  <liil  not  pay  tithe  of  wool  of  such  shec]). 

On  this  evidence  it  was  contended  for  the  ])lainlill',  that  having  cstalilishcd  his 
general  right,  he  was  entitled  to  a  decree  for  the  tithes  .sought ;  for  that  as  to  the 
money  payments,  the  documentary  evidence  and  usage  shewed  they  were  not  moduses, 
but  merely  compositions  (instancing  the  payment  of  51.  a  crop  foi'  rape  seed). 

*  A  cow  having  had  a  calf  within  the  year.     iMyng  v.  Yarboroxigh,  ante,  vol.  iv.  p.  394. 
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As  to  the  defence  of  title  in  the  impropriator  ;  th;it  (it  was  niged)  was  destroyed 
both  by  the  evidence  of  the  terriers,  and  the  usage,  none  having  been  ofi'ered,  either 
documentary  or  parol,  of  the  alleged  right  of  the  lay  rectoi-,  of  sufficient  weight  to 
oppose  successfull}'  that  adduced  in  favoui'  of  the  vicar's  claim,  and  if  the  rector  weie 
not  clearly  shewn  to  be  entitled  to  the  paiticular  tithes,  thei'e  was,  as  to  them,  no  sort 
of  defence. 

On  the  other  hand  it  was  insisted,  on  the  part  of  the  defendants,  that  the  defence 
was  proved,  or  at  least  so  far  I'ebuttcd  the  evidence  on  behalf  of  the  jjlaintitf',  as  that 
they  would  be  entitled  to  issues. 

Martin  and  Itoupell  for  the  plaintiff. 

[236]  Dauncey,  Spranger,  and  Barber  for  the  defendants. 

Gur.  adv.  vult. 

KlCHARDS,  Chief  Baron,  this  day  delivered  judgment. 

[Having  stated  the  parties  and  pleadings],  his  Lordship  first  took  up  the  case  on 
the  evidence  which  he  considered  on  both  sides  in  detail. 

The  plaintiti's  evidence  being  concluded,  the  Lord  Chief  Baron  observed,  that  all 
the  tithes,  turnips  and  agistment,  in  question,  must  belong,  either  to  the  vicar,  or  the 
impropriator,  for  no  exemption  is  attempted  to  be  set  up  :  the  first  inquiry  theiefore 
will  be,  whether,  on  the  evidence,  they  were  shewn  to  be  in  the  rectoi',  or  the  vicar '! 
Adverting  particularly'  to  that  part  of  the  evidence  which  has  been  stated  here,  his 
Lordship  said  there  is  therefore  proof  of  actual  perception  of  tithes  of  those  matters 
by  the  plaintiff',  and  the  rector  himself  does  not  affect  to  give  any  evidence  of  his  right, 
in  support  of  his  claim.  I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a  question  depending  wholly  on  the  proof 
of  usage,  and  as  far  as  I  have  gone,  the  plaintiff' has  certainly  made  out  a  very  unusually 
strong  case  by  his  parol  evidence  alone,  and  one  which  demands  extraordinary  atten- 
tion. Then  he  produces  terriers  stating  him  to  be  entitled  to  all  small  tithes, — expressly 
all, — excepting  only  wool  and  lamb. 

[237]  The  great  dittieulty  in  this  case  arises  from  the  same  person  having  been  so 
long  accustomed  to  receive  both  the  rectorial  and  vicarial  tithes,  and  that  difficulty 
can  only  be  solved  by  ascertaining  what  it  is,  which,  in  point  of  fact,  belongs  to  the 
rector,  and  what  to  the  vicar ;  and  that  is  to  be  done  by  taking  the  witness's  under- 
standing of  what  were  the  several  rights  of  each,  and  further  by  the  apportionment 
of  the  rent  paid  by  the  tithe-takers,  contirmed  by  the  rector's  own  representation  of 
his  rights. 

But  it  happens  that  I  am  bound  to  hear  and  to  believe,  judicially,  all  the  evidence 
offered  on  both  sides  ;  and  strong  as  the  plaintiff's  case  is,  and  confirmed  also  as  it  is 
by  the  terriers,  the  defendants  have  also  given  evidence  which  has  great  claim  to 
attention.  They  have  also  adduced  evidence  of  non-payment  of  those  tithes  to  the  vicar, 
and  of  payment  to  the  impropiiator.  They  ;dso  produced  terriers,  stating  the  vicar 
to  be  entitled  to  certain  tithes  speciatim,  and  to  certain  money -payments  corresponding 
with  the  moduses  set  up  Ijv  the  defendants.  They,  however,  also  go  in  that  respect,  and 
others  to  establish  the  right  of  the  vicar  to  the  tithes  ;  but  then  they  are  evidence  to 
a  certain  extent  in  favor  of  the  moduses.  Some  of  them  are  signed  by  former  vicars, 
though  one  indeed,  rather  confirms  the  plaintiff's  general  title  to  all  the  small  tithes. 

Hei'e,  however,  I  cannot  help  expressing  my  very  great  regret  to  find  that  of  so 
many  witnesses  [238]  which  have  been  examined  for  the  defendant,  to  prove  the  usage 
relied  on  by  him,  two  oidy  are  admissible  for  that  purpose.  All  the  rest  are  occupiers 
of  land  within  the  parish,  and  therefore  clearly  their  evidence  cannot  be  read  here. 
Now  that  is  certainly  a  case  of  extreme  hardship  on  a  plaintiff'  who  is  obliged  to  take 
copies  of  such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party.  I 
shall,  most  assuredly,  endeavour  in  this  case  to  make  the  party  who  has  been  the 
author  of  so  much  inconvenience,  bear,  at  least,  some  of  it,  in  the  expence  of  which  it 
must  be  the  cause.  It  is  more  particularly  burthensome  on  clergymen,  who  ai'e,  at 
most,  but  tenants  for  life,  and  not  always  so  long,  and  this  sort  of  burthen  must  not 
wantonly  be  imposed  on  them. 

Out  of  the  evidence  offered,  however,  enough  may  be  found  to  support  the  terriers 
put  in  by  the  defendants,  and  the  customary  payments  there  enumerated  may  be  good 
moduses.  At  least,  there  is  sufficient  evidence  to  prevent  my  taking  implicitly  the 
vicar's  terriers,  particularly  as  his  predecessors  have  signed  the  terriers  produced  by 
the  defendants.     It  is  impossible  for  me  to  say,  to  which  the  controuling  credit  is  to 
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be  given.  I  shall  therefore  order  the  customary  payments  for  the  cows  and  the  foal, 
to  be  tried. 

I  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course,  and  I  know  that  till 
of  late  years  [239]  it  was  not  so  settled,  but  in  the  present  case  he  is  entitled,  and 
may  take  issues  if  he  chuses. 

With  respect  to  the  tithe  of  turnips  and  agistment,  the  witnesses  for  the  plaintift" 
negative  the  answers ;  and  on  the  evidence  being  read  by  him,  I  think  that  he  is 
entitled  to  an  account  of  those  tithes,  and  shall  decree  accordingly  in  favor  of  the 
vicar,  with  costs. 

As  to  the  payments  to  be  tried,  the  costs  and  further  directions  to  be  reserved. 

With  respect  to  the  pigeons,  it  does  not  appear  that  any  of  the  defendants  have 
fciken  any  quantity  therefrom ;  therefore  there  can  be  no  inquiry  directed  as  to  them. 

On  the  subject  of  the  costs  of  the  depositions  by  the  defendants'  witnesses,  I  must 
or-der  that  the  defendants  pay  the  plaiutirt'  his  costs  of  all  such  of  them  as  could  not 
have  been  read,  and  must  be  paid  to  him  independently  of  any  further  consideration 
of  the  cause. 

Decree  accordingly. 


[240]    Coram  Eichards,  Lord  Chief  Baron. 

Haij-  and  Another  v.  Maltby.  Wednesday,  13th  January  1819. — It  is  fraud  in 
contemplation  of  a  coui't  of  equity,  to  remove  sheep  fed  in  one  parish  to  another 
place,  just  before  the  shearing  and  lambing  seasons,  and  then  driving  them  back 
again  without  accounting  for  the  tithes  in  the  parish  where  they  were  depastured. 
— As  to  what  proof  is  sufficient  to  support  a  charge  of  fraud,  and  what  is  not  a 
satisfactory  answer  to  such  charge,  see  the  evidence  on  the  part  of  the  plaintitt', 
and  the  allegations  in  the  defendant's  answer. — It  is  most  material  in  equity 
pleafling,  that  all  the  evidence  intended  to  be  relied  on  at  the  hearing  should  be 
founded  on  some  allegation  distinctly  put  on  the  record,  of  the  fact  which  it  is 
calculated  to  support,  or  otherwise  it  will  not  be  admitted  on  the  hearing. 
Thus,  proof  of  a  declaiation  by  the  defendant  that  "  he  would  endeavour  to 
|)reveiit  the  tithe-owneis  from  getting  their  tithes,"  was  rejected  wholly  because 
the  plaintiff  had  not,  in  his  bill,  charged  such  declaration  to  have  been  made  l)y 
the  defendant. — A  custom  that  the  land-owner  should  take  the  two  best  out  of 
every  ten  lambs,  and  the  tithe-owner  the  next  best,  held  bad. 

This  bill  was  Hied  for  an  account  of  tithes,  and  particulaily  of  agistment  and  of 
the  lamlis  and  w(jol  from  ewes  and  other  sheep  charged  to  have  been  fraudulently 
driven  oil' the  defendant's  farm,  and  to  have  lambed  and  been  shorn  in  other  places 
not  liable  to  tithe. 

The  plaintiff's  were  lessees  of  the  prebendaries  of  Stowe  in  Lindsey,  and  Conyngham 
cum  Htowe  in  Lincolnshire. 

The  defendant  was  an  occupier  of  a  farm  and  lands  in  the  parish. 

The  bill,  after  the  usual  statements  of  title  on  the  part  of  the  plaintiffs  ;  and  of 
occupation  of  land  and  taking  and  non-render  of  titheable  matters  on  the  part  of  the 
defcnd.int,  charged  him  with  fraud  in  having  kept  great  innubers  of  ewes  and  other 
sheep  on  his  said  farm  and  lands  in  Xoiinanby  until  they  were  ready  to  lamb  and 
[241]  be  shorn  ;  and  that  ho  then  drove  them  off'  from  his  said  farm  and  lands  in 
Nonnaniiy  (a  township  of  the  parish  within  which  the  plaintiff's  claimed  the  tithes) 
into  an  adjoining  parish  to  a  farm  which  he  held  .and  occu])ietl  there,  called  Coates, 
and  which  he  alledged  to  be  tithe-free  ;  that  he  there  kept  his  said  sheep  until  the 
ewes  had  di-oppcd  their  lambs,  and  until  the  other  sheep  hail  been  shorn  ;  that  he 
then  drove  them  back  with  the  lambs,  and  kept  and  depastured  them  on  his  said  farm 
and  lands  in  Normanby  aforesaid,  without  paying  to  plaintiff's  the  tithe  of  such  lamb.s, 
or  of  such  wool ;  that  the  defendant  purposely  and  ilesignedly  drove  the  said  sheep, 
ewes,  &e.  out  of  Normanby  aforesaid,  to  laml<  and  bo  shorn  in  the  adjoining  parish,  to 
defraud  the  plaintiff's  of  the  tithe  of  lamb  and  wool  ;  and  that  he  refused  to  mak(!  to 
plaintiff's  ;iny  compensation  for  the  value  of  such  tithes. 

The  defendant  in  his  answer  admitted  the  ijlaintiff's'  title  generally,  i>nt  denied 
their  light  to   the  particidar  tithes  sougiit,  e.vcepting  for  the  agistment  of    certain 
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sheep,  ill  the  answer  after  mentioned,  and  other  titheable  matters  alleged  to  he  covered 
by  moduses. 

The  answer  then  stated  that  the  defendant  had,  for  some  years  past,  occupied,  and 
enjo^'ed,  and  resided  upon  a  certain  farm  called  Coates,  which  was  tithe-free, 
consisting  of  about  SOO  acres,  not  situated  in  any  of  the  townships  liable  [242]  to 
pay  tithe  to  the  plaintiffs,  two  miles  distant  from  that  part  of  the  lands  occupied  Ijy 
defendant  in  Nornianby,  where  the  farm  buildings  of  defendant  were  situate,  and 
where  the  defendant  depastured  his  sheep  ;  and  he  alleged  that  he  bad,  for  six  years 
then  last  past,  occupied  in  the  said  township  of  Nornianby,  on  bis  own  account,  and 
still  held  certain  farms  and  lands  containing  350  acres  or  thereabouts,  and  had,  for 
two  years  then  last  past,  held  another  farm  within  the  township  of  Normanby,  con- 
sisting of  about  150  acres,  but  had  not,  during  any  part  of  the  six  years  then  last 
past,  resided  on  any  part  of  such  farm  and  lands  situate  at  Normanby,  but  at  Coates, 
as  before  mentioned. 

He  then  stated  that  he,  in  each  and  every  year  since  the  respective  times  last 
aforesaid,  had  and  kept  on  his  said  farm  and  lands  such  number  of  cows  as  was 
mentioned  in  the  schedule,  and  no  more,  and  which  had  produced  such  number  of 
calves,  and  had  yielded  to  him  such  quantity  of  milk  as  there  set  forth.  He  also 
pleaded  a  modus  of  2id.  for  every  cow  having  a  calf,  in  lieu  of  the  tithes  of  calves  and 
milk  :  and  lid.  for  every  milch  cow  having  no  calf,  in  lieu  of  the  tithes  of  milk  :  such 
two  last-mentioned  payments  being  respectively  in  lieu  and  satisfaction  for  all  tithes 
of  calves  and  milk  arising,  &c.  yearly  and  every  year  \vithin  the  said  township  of 
Normanby  :  and  also  that  from  time,  &c.  a  custom  had  prevailed  within  the  township 
of  Normanby  for  the  owner  of  the  tithes  for  the  time  being  to  receive  and  [243] 
accept  the  tithes  of  lambs  dropped  in  the  said  township,  in  manner  following,  that  is 
to  say  : — "on  the  3d  day  of  old  May,  in  each  and  every  year,  the  owner  of  such  lambs 
hath  been  accustomed  to  take  the  two  best  out  of  every  ten  ;  and  the  tithing  man  or 
owner  of  the  tithes,  the  third  best ; "  the  tithes  of  which  lambs  so  dropped  in  the  said 
township  of  Normanby,  defendant  had  always  been  ready  and  willing  to  set  out  and 
render  for  plaintiffs  in  their  respective  proportions,  at  the  time  and  in  the  manner 
last  aforesaid  ;  although  (he  admitted)  he  liad,  for  one  or  two  years,  and  not  more,  to 
avoid  litigation  and  for  no  other  reason,  permitted  the  plaintiff  (Hall)  to  receive  and 
take  the  tithe  of  lambs  as  aforesaid  in  the  month  of  August,  insisting,  nevertheless  on 
the  custom  set  forth. 

He  then  set  up  a  modus  of  three  farthings  for  every  sheep  that  had  died  within 
the  said  township  in  each  year  ;  and  the  like  sum  for  e\ery  sheep  removed  out  of  the 
township  after  Candlemas  in  each  year,  and  without  being  shorn,  in  lieu  of  the  tithes 
of  wool  of  such  sheep  so  dying  or  being  removed. 

The  answer  then  stated  that  the  defendant  resided  at  Coates,  about  two  miles  from 
that  part  of  the  farm  and  lands  occupied  by  him  in  Normanby,  where  his  farm  buildings 
weie  situate,  and  where  his  sheep  'were  depastured  ;  and  that  such  sheep  only  as  were 
in  that  behalf  specified  in  the  schedule,  and  which  [244]  had  produced  such  quantity 
of  wool,  and  of  the  value  as  is  there  mentioned,  had  been  shorn  in  each  and  every  year 
within  the  said  township  of  Normanln',  since  the  plaintiffs  became  entitled  to  the  tithes 
thereof  ;  but  that  all  the  other  sheep  of  the  defendant  had  been  fed  in  the  said  town- 
ship of  Normanby  during  the  same  time,  and  had  been  removed  therefrom  to  the 
defendant's  farm  at  Coates,  and  had  been  driven  back  into  the  township  of  Normanby 
at  certain  times  in  the  .schedule  mentioned  and  specified,  and  not  otherwise,  having 
been  so  fed,  removed,  and  driven  back  for  the  reasons  thereinafter  mentioned,  and  by 
no  means  for  the  purpose,  or  with  the  design  or  intent  to  defraud  the  plaintiffs  of 
tithes  of  lambs  and  wool,  or  of  any  part  thereof  (referring  to  the  schedule  for  the 
iiumlier  of  sheep  and  ewes  so  removed  as  aforesaid,  and  the  quantity  of  wool,  and  the 
number  of  lambs,  and  the  value  of  such  wool  and  lambs  respectively) ;  and  he  stated 
that  he  depastured  and  kept  his  sheep  during  the  winter  on  winter-feed,  and  that 
Normanby  was  not  sufficiently  productive  for  their  nourishment  and  support  during 
the  time  they  were  lambing,  and  that  he  grew  no  turnips  at  Normanby  aforesaid  or 
early  artificial  grasses,  but  that  he  did  at  Coates  ;  that  he  had  no  sheep-cots  at 
Normanby,  and  that  for  the  protection  of  the  sheep  at  lambing  time  such  cots  were 
set  at  Coates  only  ;  that  the  grass  at  Normanby  was  much  more  fit  for  the  fodder  of 
cattle  than  for  the  feed  of  sheep,  and  was  therefore  made  use  of  by  him  for  the  former 
purpose ;   that  about  the  month  of  March,  it  be-[245]-oomes  necessary  to  clear  the 
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lauds  at  Xoinuuiby,  for  the  purpose  of  takiug  in  grazing  beasts,  such  lands  being  much 
better  adapted  for  the  feed  of  beasts  than  for  that  of  sheep,  and  that  the  time  when 
the  said  lands  at  Xomianby  were  fit  to  depasture  and  feed  the  sheep  of  defendant, 
was  not  generally  until  the  months  of  May  and  June  ;  that  a  considerable  number  of 
the  defendant's  sheep,  and  such  number  as  the  course  of  the  husbandry  of  defen<lant 
enuljled  hira  to  keep  at  Normauby  at  the  shearing  time,  were  clipped  in  the  said 
township  of  Norraanby  ; — and  that  the  defendant  never  had  removed  any  of  his  sheep 
from  the  township  of  Normanby  for  any  or  either  of  the  reasons  in  the  bill  mentioned, 
but  as  aforesaid. 

He  then  pleaded  a  modus  of  2d.  for  every  sow  which  had  pigged  in  Lent,  in  lien 
of  the  tithe  of  the  pigs  of  such  sow ;  and  that  it  had  been  the  immemorial  custom 
within  the  said  township  of  Normanby,  for  the  owner  of  the  tithes  for  the  time  being 
to  receive  and  accept  the  tithes  of  the  pigs  of  all  sows  which  had  not  pigged  in  Lent, 
in  the  same  manner  as  before  stated  as  to  the  lambs  ;  and  a  modus  of  Id.  for  foals. 

On  the  part  of  the  plaintifls,  a  witness  deposed  to  the  following  facts,  which  were 
very  particularly  adverted  to  by  the  Lord  Chief  Baron  in  deli\'ering  judgment,  as 
being  conclusive  evidence  of  constructive  fraud  in  equity. 

[246]  lie  stated  that  he  was  and  had  been  collector  of  the  tithes  for  about  six 
years  ;  that  in  the  year  liSli.',  the  defendant  kept  about  one  hundred  ewes  on  his  lands 
in  Normanby,  and  that  they  all  lambed  there  that  year ;  that  the  defendant  refused 
to  pay  the  tithe  of  all  such  lambs  as  were  lambed  before  Lady-day  in  that  year,  alleging, 
that  as  he  was  then  tenant  to  the  then  owners  of  the  tithes  arising  within  the  several 
townships  of  Normanby,  Stowe,  Shirton,  and  Bransby,  which  tenancy  did  not  expire 
until  Lady-day,  1812,  he  was  entitled,  as  such  tenant,  to  the  tithes  of  such  lambs  as 
were  lamljcd  before  that  time  ;  that  the  defendant  ofl'ered  to  pay  tithes  for  such  lambs 
as  were  lamljcd  after  Lady-day  in  that  year,  but  that  the  plaintiff's  refused  to  receive 
the  tithe  of  such  lamlis  only,  contending  that  they  were  entitled  to  the  tithe  of  .all  the 
lambs,  whether  lambed  before  or  after  Lady-day  in  that  year,  particularly  as  the 
defendant,  on  entering  upon  the  said  tithe  at  Lady-day,  1809,  received  the  tithe  for 
all  laml)S,  whether'  lambed  l)efor-e  or  after'  Lady-day  irr  that  year'. 

He  also  deposed,  that  the  defendarrt  had  kept  on  his  said  farm  and  larrds  in 
Normanby  in  and  dui'ing  the  year  181.3,  about  two  hundred  sheep,  but  he  could  not 
set  forth  how  many  of  them  were  ewes ;  that  all  such  of  the  said  sheep  as  wer-e  ewes, 
wer-e  kept,  fed,  and  depastured  irr  the  said  township  of  Normarrby  during  the  whole 
of  that  year',  and  that  several  of  the  said  other  sheep  were  kejrt,  fed,  arrd  depastur'ed 
irr  the  said  [247]  township  of  Normarrby  urrtil  the  summer'  of  1813,  arrd  were  therr 
sold  otf  as  they  became  fat ;  arrd  that  the  r'cmairrirrg  p.u't  ther'eof  wcr'c  kept,  fed,  .'urd 
depastur-ed  irr  the  said  towrrship  urrtil  the  latter  errd  of  the  morrth  of  October-  foUowirrg, 
wherr  they  were  r'emoved  frorrr  tire  said  township  of  Nor'm.urliy  irrto  other'  towrrsirips 
or  places  to  be  fed  orr  trrrrrips  ;  that  such  of  the  said  sheep  as  wer'c  ewes  did,  irr  the 
year'  181.'),  produce  alxnrt  severrty  larrrlis,  and  that  sirch  larrrbs  wer'c  dr'opped  or  fallerr 
iir  Normarrby;  that  the  deferrdarrt  did,  irr  the  year'  1813,  set  oirt  arrd  r'crrder' to  the 
plairrtitl'  William  Hall,  tithes  of  the  said  last-merrtiorred  larrrbs;  that  the  deferrdarrt 
did  keep  orr  his  .said  farm  arrd  l.imbs  irr  Nor-martby  aforesaid,  irr  ;urd  dirrirrg  the  year 
1814,  severrty-tive  ewes  arrd  otre  hundred  and  six  other  sheep,  arrd  that  srrch  ewes  as 
had  rrot  lambed  at  I.iady-day,  1814,  were  removed  from  the  said  towrrship  of  Xormairby 
at  or  about  Lady-day,  1814,  befor'c  they  had  dr'opped  their  larrrbs,  irrto  the  adjoirrirrg 
parish  of  Goates,  where  they  r-emairred  rrrrtil  aboitt  the  middle  of  .Jurre,  1814,  arrd  were, 
together  with  the  lambs,  thctr  renrcjved  back  from  Coates  to  Nortiianliy,  rrrrd  there 
kept,  fed,  arrd  depastured  durirrg  the  I'crrrairririg  part  of  that  year,  and  that  sirch  of 
the  said  other  sheep  as  were  tw(j  years  old,  were,  after  beirrg  shorrr,  kept,  fed,  arrd 
depastured  irr  the  said  towrrship  of  Nornrarrby  rrrrtil  tire  nrorrth  of  .Itrly,  arrd  were  llrorr 
either  soM  oil'  rrrrshorrr,  as  fat  sheep,  or  removed  fr'orrr  Nor'nr.'urby  irrto  the  adjniiiing 
parish  of  Coates,  arrd  ther'c  shorn,  and  afterwards  sent  to  nrarket  arrd  sold,  [248]  .ind 
that  the  renrairriirg  part  of  the  other'  s-lreep,  beirrg  orre  year  old,  were  kejrt,  feil,  ami 
depastrrred  irr  the  towrrship  of  Norrrrarrlry  rrrrtil  the  trrorrth  of  October',  and  wer'e  therr 
removed  fronr  Normarrby  irrto  some  other  township  or  place  for  the  pttr[)ose  of  lieirrg 
there  fed  on  turnips,  from  wlrcrrce  they  were  removed  back  to  Normarrby  irr  tiro 
followirrg  sprirrg ;  that  irr  the  said  nrorrth  of  Jurre,  1814,  the  dejiorrerrt  coirrrted  orre 
hrrrrdred  arrd  twerrty-six  lamlrs  which  had  beerr  br'orrght  Irack  fr'orrr  tln^  .'idjoining  jrarish 
of  Coates,  where  the  sarrre  had  beerr  dr'opped  or  fallerr  that  year,  irrto  N\)rrrrarrby  ; 
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that  the  defendant  refused  to  pa_y  to  plaintiff  Sir  John  Beckett,  tithe  for  such  lambs 
as  were  lamlicd  Ijefore  Ladj'-day  in  that  year,  alleging,  that  as  he  was  tenant  to  Sir 
John  Beckett,  for  his  share  of  tithes  arising  within  the  sevei'al  townships  of  Normanby, 
Stowe,  Shirtou,  and  Braiisby,  and  which  tenancy  did  not  expire  until  Lady-day  1814, 
he  was  entitled,  as  such  tenant,  to  the  said  Sir  John  Beckett's  share  of  the  tithes  of 
such  lambs  as  were  lambed  before  Lady-Day,  1814,  but  that  he  offered  to  pay  to 
plaintiff,  William  Hall,  his  share  of  the  tithes  of  such  last-mentioned  lambs  as  were 
lambed  before  Lady-day  1814;  and  that  the  plaintiff  (Hall)  refused  to  accept  the 
tithe  of  such  last-mentioned  lambs  only,  alleging  that  he  was  entitled  to  tithe  of  such 
lambs  as  had  dropped  from  the  ewes  which  had  been  so  removed  from  Normanby  to 
Coates  after  Lady-day  in  that  year,  as  well  as  to  the  tithes  of  the  lambs  which  had 
been  lambed  in  Normanby  befoi'e  Lady-day : — and  that  [249]  defendant  also  refused, 
for  the  reasons  aforesaid,  to  pay  to  plaintiffs,  or  either  of  them,  the  tithe  of  such  of 
the  said  lambs  as  were  dropped  from  the  ewes  which  had  been  so  removed  from 
Normanby  to  Coates. 

The  witness  deposed  to  nearly  the  .same  effect,  as  to  a  similar  practice  of  the 
defendant  on  his  farm  and  lands  in  Normanby,  during  the  years  181.5,  1816,  and 
1817,  and  that  defendant  did  not,  in  the  said  years  1812,  1813,  1814,  1815,  1816,  and 
1817,  or  any  of  them,  set  out  and  render  to  and  for  the  said  plaintiffs,  or  either  of 
them,  or  any  person  on  their,  or  either  of  their  behalf,  to  the  knowledge  or  belief  of 
deponent,  tithe  of  such  lambs,  or  make  or  pay  any  compensation  or  satisfaction  for  the 
tithe  thereof,  or  for  the  agistment  of  such  sheep. 

The  same  witness  also  swore  that  the  defendant,  during  the  several  years  1812, 
1814,  1815,  1816,  and  1817,  a  short  time  before  shearing  time,  did  drive  away  all  the 
fat  sheep,  about  eighty  in  number  in  each  year,  from  his  farm  in  Normanby  aforesaid, 
to  the  parish  of  Coates,  before  such  sheep  were  shorn,  and  that  such  sheep  were 
immediatel}'  shorn  there,  and  then  sold  off  as  fat  sheep ;  that  the  lambs  in  each  of 
the  said  years,  (the  numbers  of  which  were  set  forth  in  deponent's  answer  to  another 
interrogatory,)  were,  towards  the  latter  end  of  each  year,  driven  by  the  defendant 
from  his  farm  in  Normanby  aforesaid,  to  some  other  place  out  of  the  said  township, 
and  that  [250]  such  lambs,  after  being  clipped  in  the  parish  of  Coates  in  the  following 
year,  were  diiven  back  by  defendant  to  his  .said  farm  at  Normanby,  except  that  in 
the  spring  of  the  year  1817,  the  lambs  of  the  preceding  year  were  brought  back  to 
the  township  of  Noimanbv,  and  fed  on  turnips  there  for  a  shoi't  time,  when  they  were 
again  removed,  before  shearing  time,  from  Normanby  into  Coates,  where  they  were 
shorn,  and  after  being  shorn,  were  brought  back  into  Normanby  ;  and  that  the 
defendant  did  not,  in  any  of  the  said  years,  set  out  or  render  to  or  for  the  plaintiffs, 
or  any  person  on  their  behalf,  the  tithe  of  the  wool  of  such  sheep  and  lambs,  or  make 
or  pay  any  compensation  or  satisfaction  for  the  same. 

The  deponent  then  stated  that  the  defendant  did  not,  in  the  several  years  1812, 
1813,  1814,  1815,  1816,  and  1817,  respectively,  or  in  any  or  either  of  them,  pay  to 
plaintiffs,  or  either  of  them,  any  compensation  or  satisfaction  for  the  agistment  of  any 
number  of  sheep  and  lambs  kept,  fed  and  depastured  in  the  said  township  of  Normanby 
in  those  years,  or  any  of  them  ;  and  he  swore  that  it  was  usual  and  customary  for  the 
farmers  or  occupiers  of  land  in  Normanby,  who  kept  ewes  there,  to  wean  or  separate 
the  lambs  from  their  dams  at  or  about  Lammas-day  in  e.ach  year,  at  which  time  the 
said  lambs  were  alwut  four  mouths  old. 

The  deponent  also  swore  th.at  the  defendant  did,  some  time  in  the  year  1814,  in 
his  presence  [251]  and  hearing,  say  or  declare  to  plaintiff  Sir  John  Beckett,  that 
whilst  he  (the  defendant)  was  the  tenant  or  occupier  of  the  said  Sir  John  Beckett's 
two-third  parts  of  the  tithes  of  Normanby,  Stowe,  Shirton,  and  Bransby,  it  was  not 
worth  his,  (the  defendant's,)  while  to  remove  his  ewes  from  Normanby  into  any  other 
place  to  lamb,  but  when  he  had  to  account  for  the  whole  tithes,  he  would  try  what  he 
could  to  prevent  the  tithe-owners,  or  either  of  them,  from  getting  the  tithes. 

The  defendant  gave  evidence  of  the  money-payments,  and  of  the  customs  pleaded 
by  him. 

Dauncey  and  Roupell  for  the  plaintiffs,  after  taking  objections  to  the  laying  of 
some  of  the  moduses,  contended,  that  as  to  the  custom  respecting  the  tithing  of  lambs, 
it  was  bad,  because  lambs  are  not  legally  titheable  till  the  1st  of  August,  or  till  they  can 
be  weaned  :  citing  Croft  v.  BJul;e  (2  Gwil.  530),  and  Iltatun  v.  Regal  (ibid.  630) ;  that 
the  modus  set  up  for  sheep  dying  or  removed  out  of  the  township  of  Normanby,  could 
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not  be  ;i  modus  for  agistment:  Ganiom  v.  Ilainard  (2  Gwil,  1-462-8) ;  and  that  it  was 
also  void  for  its  uncertainty,  PhilUjis  v.  Si/mes  (2  Cxwil.  GS-i) ;  and  they  insisted  that 
the  customs  of  tithing  the  himbs  and  pigs,  as  stated  in  the  answer,  were  illegal,  because 
they  abridged  the  common  law  right  of  the  tithe  owner,  who  was  thereby  entitled 
to  a  choice  of  the  ten  parts,  and  therefore  could  not  be  established. 

[252]  On  the  charge  of  fraudulent  removal,  they  urged  that  the  fraud  being  fully 
established,  both  by  the  proof  of  the  piactice,  (referring  to  the  evidence,)  and  by  the 
defendant's  own  declarations  of  a  fraudulent  intention  in  so  removing  the  sheep,  the 
plaintiH's  would  be  entitled  to  an  account  of  the  tithes  of  such  sheep,  or,  at  least,  an 
issue  to  try  the  question  of  the  fraud,  citing  Boi/^  v.  ElHs  (2  Gwil.  647),  as  an  instance 
where  the  Court  entertained  great  doubt  on  the  same  point,  and  urging  that  the  facts 
proved  in  this  case,  made  it  a  much  stionger  one  than  that  wa.s. 

[The  Lord  Chief  Baron.  You  have  not  alleged  in  your  bill  the  fact  of  any  conversa- 
tion on  the  subject  of  the  defendant's  fraudulent  intention  in  removing  the  sheep 
having  taken  place  ;  and  I  shall  therefore  put  that  part  of  the  evidence  out  of  the  case, 
according  to  the  sound  rule  of  pleading  adopted  by  all  Courts  of  Equity.] 

Martin  and  Kichards,  for  the  defendant,  insisted,  on  the  other  hand,  that  the 
moduses  were  good  and  well  laid,  and  that  the  customs  were  not  contrary  to  law. 

In  suppoi't  of  the  Candlemas  payment,  they  cited  the  case  of  h'oscawen  v.  RohcrU 
(3  Gwil.  946) ;  and  Ellis  v.  Saul  (4  Gwil.  1334) ;  submitting  that  the  time  of  the  render 
of  tithes  of  lamb  was  a  matter  depending  on  the  custom  of  the  county,  and  they  [253] 
urged  that  that  was  here  proved  to  be,  as  stated  in  the  answer. 

It  was  admitted  (in  answer  to  an  inquiry  by  the  Lord  Chief  Baron)  that  thei'e  was 
no  case  establishing  that  a  custom  of  allowing  the  owner  to  choose  the  best  two  out  of 
ten  before  the  clergyman  might  choose,  but  it  was  submitted  that  there  was  nothing 
illegal  or  fraudulent  in  such  a  custom,  if  it  should  be  proved  to  exist. 

On  the  question  of  fraud,  in  the  conduct  of  the  defendant  in  removing  his  sheep, 
as  stated  in  the  bill,  they  contended  that  a  farmer  was  entitled  to  remove  his  sheep, 
and  they  submitted  that  the  defendant  had  satisfactorily  remo\ed  the  ground  of  that 
charge  by  his  answer  on  the  record,  and  that  as  to  the  evidence  of  his  declaration  of 
an  intention  to  defraud  the  tithe-owner,  such  a  declaration,  even  if  made,  could  not 
now  be  set  up  in  evidence  against  his  positive  oath  ;  and  that  fraud  1;eing  wholly  a 
question  of  fact,  could  not  be  decided  by  the  Court  without  an  issue  ;  and  they  suIj- 
mitted  that  tiie  case  of  EUis  v.  Boifs  was  an  authority  in  favor  of  the  defendant,  because 
the  Court  iiad  there  decided  that  there  must  be  strong  and  direct  proof  of  the  fraud 
charged,  whereas  in  this  case  fraud  h.ul  not  been  proved. 

Dauncey  having  i-eplied. 

The  Lord  Chief  Baron  intimated  that  his  opinion  at  present  was,  that  the  pa3'ment 
at  Caiidle[254]nias  could  not  lie  maintained  as  a  modus;  and  that  the  custom  of 
allowing  the  owner  the  tirst  choice  of  the  two  best  lambs,  was  contraiy  to  law. 

Cur.  adv.  vult. 

12th  January. — Lord  KiCHAKDS,  Chief  Baron,  now  delivered  judgment:  — 

[Having  stated  the  object  of  the  bill,  and  that  it  was  not  necessary  to  enter  into 
a  statemctit  of  the  points  of  title,  because  they  were  admitted  by  the  answer.] 

The  chief  defence  is,  that  there  are  several  moduses  and  customs  of  tithing, 
applying  to  specilic  tithes. 

The  answer  first  sets  up  a  modus  of  2Jd.  for  every  cow  having  a  calf,  in  lien  of  the 
tithes  of  calves  and  milk  ;  1  id.  payable  on  Easter  Monday,  for  every  milch  cow  having 
no  calf,  in  lieu  of  the  tithe  of  milk  ;  2d.  for  every  sow  which  had  pigged  in  I^ent :  and 
for  every  sow  which  had  ncjt  th(^n  pigged,  when  the  pigs  should  be  three  weeks  old, 
the  owner  of  such  sow  and  pigs  having  taken  the  two  liest  of  every  ten,  the  tithe-owner 
is  to  take  the  thiid  best:  and  Id.  for  every  foal  within  the  year. 

[255]  I  do  not  tind  that  Iheie  is  any  evirlence  otfci'cd  to  contradict  those  money 
payments,  and  I  think  that  there  is  proof  sufficient  t(j  su[)port  them. 

I  must  therefore  give  the  plaintiffs  an  opportunity  of  carrying  on  the  iiMjuiry 
further,  by  issues,  or  the  bill  must  be  dismissed. 

The  other  prescriptions,  pleaded  as  moduses,  are  under  different  circumstances. 
With  respect  to  lambs,  the  defendant  insists  that  there  is  a  customary  mode  of 
ren<lering  that  tithe  (his  Lordship  stated  it).  It  is  olivious  that  this  does  not  fall 
within  the  legal  notion  of  a  miiilus.     The  answer  does  not,  indeed,  afiect   to  call  it 

Ex.  Div.  11.— 26 
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a  modus,  which  is,  in  legal  language,  a  money-payment,  or  other  distinct  compensation, 
in  lieu  of  titheable  matters.  This,  therefore,  is  not  a  modus.  It  is,  if  anything,  a 
manner  of  paying  tithes  in  kind  ;  for  it  proposes  to  the  parson  to  take  one  in  ten ; 
but  it  is  a  departure  from  the  legal  course  of  rendering  tithes.  It  is  not  more 
beneficial  to  the  parson.  On  the  contrary,  there  is  no  consideration  for  the  custom 
moving  to  the  tithe-owner,  nor  is  there  any  provision  made,  under  the  custom,  as 
stated,  for  any  lambs  under  or  above  the  number  of  ten.  In  every  view  of  the  case, 
I  must  say,  I  cannot  consider  it  as  a  legal  mode  of  rendering  the  tithe.  It  is  one 
which  would  deprive  the  parson  of  his  common  law  right.  An  account,  therefore, 
must  be  decreed  of  the  tithe  of  lambs  in  kind. 

[256]  As  to  the  pigs  dropped,  not  in  Lent,  that  alleged  custom  is  liable  to  the 
same  objection  ;  there  must  therefore  be  an  account  decreed  as  to  them  also,  for  the 
same  reasons  :  for  I  think  it  is  impossible  to  maintain  that  these  customs  are  a  proper 
mode  of  rendering  tithe.  Instead  of  giving  the  plaintifl's  a  tenth  at  his  choice,  as  is 
the  common  course  of  tithing,  you  thus  exclude  them  from  the  opportunitj"  of 
choosing  one  of  them,  which  is  quite  contrary  to  the  mode  established  by  the 
common  law. 

Then  as  to  sheep,  the  defendant  also  pleads  modnses  of  three  farthings  for  every 
sheep  that  had  died  in  Normanby  within  the  3'ear,  and  for  every  sheep  removed  out 
of  the  township  after  Candlemas,  without  being  shorn,  in  lieu  of  the  tithe  of  wool. 
Now  I  find  infinite  difficulty  in  conceiving  how  these  payments  can  be  considered 
as  moduses  covering  the  tithe  of  wool.  The  tithe  of  that  article  does  not  accrue 
until  shearing  time,  and  this  money-payment  is  pleaded  to  be  payable  at  Candlemas, 
which  would  be  before  the  wool  tithe  would  be  due.  It  cannot,  therefore,  be  a 
modus  in  lieu  of  the  tithe  of  'vvool.  Suppose  the  animal  should  live  beyond  Candlemas, 
yet  die  before  shearing  time,  in  that  case,  as  this  modus  is  set  out,  there  would  be 
no  provision  for  the  clergyman  for  the  feeding  of  such  sheep,  and  therefore  there 
must  be  an  account  of  that  tithe,  and  also  of  the  tithe  of  agistment  of  sheep  removed 
before  they  were  shorn,  except  such  as  were  fairly  I'emoved  to  Coates,  the  defendant's 
other  farm. 

[257]  Then  arises  the  point  with  respect  to  the  question  of  fraud,  with  reference 
to  the  .sheep  removed.  The  bill  charges  that  the  conduct  of  the  defendant,  in  that 
removal,  was  calculated  to  defrauil  the  plaintiffs,  and  that  it  was  adopted  for  that 
purpose.  Unquestionably,  if  that  charge  were  estaldished,  the  plaintifl's  would  be 
entitled  to  the  tithes  of  such  removed  sheep,  as  much  as  they  would  have  l)een  if  the 
sheep  had  continued  on  the  Normanby  farm,  for  without  cloubt,  if  you  take  away 
the  animals  for  awhile,  for  the  purpose  of  defrauding  the  tithe-owner,  he  is  not  to 
be  a  loser  by  such  a  pi'actice  :  and  a  Court  of  Equity  would  take  care  that  justice 
should  be  done  to  him. 

Now  that  question  depends  entirely  on  the  evidence.  It  is  clear  that  the  farmer 
may  remove  them  under  some  circumstances,  and  that  he  cannot,  under  others ;  and 
the  question  therefore  is,  what  are  the  circumstances  in  this  case? 

His  Lordship  read  the  whole  of  the  evidence  already  detailed  as  to  that  part 
of  the  case. 

It  is  quite  clear  that  great  numbers  of  lambs  were  kept  in  each  year  at  Normanby 
for  a  given  period  of  long  duration,  and  then,  after  a  certain  season,  removed  thence 
to  Coates,  and  kept  there  awhile,  for  a  shorter  time ;  they  were  then  brought  back 
again  to  Normanby,  and  there  kept  and  fed  for  a  time,  as  stated  by  the  witness  :  and 
on  the  evidence  given,  I  think  it  is  very  difficult  to  [258]  say  that  there  is  not  fraud 
in  such  temporary  removals  as  have  been  proved  in  this  case,  that  is,  in  the  sense  in 
which  we  consider  fraud  in  a  Court  of  Equity.  It  appears,  that  until  the  year  1813, 
the  defendant  farmed  the  tithes  of  Normanby  himself,  and  that  the  shearings,  before 
that  time,  were  made  in  Normanby,  but  that  in  subsequent  years,  when  his  tenancy 
ceased,  he  then  removed  the  sheep  to  be  shorn,  to  Coates,  just  before  the  tithe  was 
becoming  due,  that  is,  just  before  shearing  time.  Then,  after  they  were  shorn,  they 
were  brought  back  again  to  Normanby.  The  same  thing  was  done  with  the  ewes 
about  to  bring  forth  lambs.  Thej'  were  brought  away  from  Normanby  to  Coates  a 
little  before  they  were  expected  to  lamb ;  they  dropped  their  lambs  in  Coates,  and 
afterwards  they  and  their  lambs  were  brought  back  again  to  Normanby. 

This  certainly,  therefore,  appears  to  be  a  very  strong  case  of  fraud,  and,  as  it 
seems  to  me,  when  I  oliserve  that  there  is  not  one  word  of  evidence  to  disprove  the 
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fraud,  ;is  charged  hy  the  hill,  and  there  is  not  the  leust  attempt  to  ex])lain  it,  (niite 
inesistil)le. 

I,  however,  entirely  lay  out  of  this  case,  all  that  the  witness  has  sworn,  as  to  the 
declaration  of  the  defendant  (■oneerning  the  fraud,  and  his  confessing  that  it  was  his 
intention  to  defraud  the  tithe  owner  ;  and  my  reason  is,  because  there  is  nothing  of 
that  kind  stated  in  the  bill,  so  that  the  defendant  could  have  had  no  [259]  opportunity 
of  answering  or  explaining  it,  and  he  could  not  therefore  have  been  aware  that  any 
such  matter  was  intended  to  be  proved,  and  in  cases  of  fraud,  declarations  of  a 
fraudulent  purpose  are  often  the  very  gist  of  the  case.  He  had  no  sort  of  intimation 
of  it,  so  as  to  enable  him  to  cross-examine  the  witness  on  that  fact.  I  am  the  more 
anxious  to  state  that  we  are  not  now  to  be  allowed  to  enter  upon  that  part  of  the 
evidence  in  this  case,  there  being  no  ground  laid  for  it  by  the  allegations  in  the  bill  ; 
because  I  wish  to  have  it  make  a  due  impression  on  those  who  are  in  the  habit  of 
drawing  pleadings  in  equity,  in  order  that  they  may  take  care  that  that  which 
is  the  gist  of  the  cause  should  l)e  stated  on  the  record,  for  it  is  too  much  for  a  defen- 
dant to  tie  overpowci'cd  liy  evidence  which  he  could  have  no  idea,  from  any  statement 
in  the  bill,  would  be  brought  forward  at  the  hearing,  when  he  might  othei'wise, 
perhaps,  have  been  able,  if  he  had  been  aware  of  it,  to  explain  it  to  the  satisfaction 
of  the  Couit.  This,  however,  I  am  aware  is  a  delicate  matter  for  the  consideration 
of  the  pleader,  as  it  is  often  dangerous  to  reveal  the  evidence  intended  to  be  used, 
l)ut  the  bill  and  answer  have  veiy  great  effect  on  the  decision  of  every  cause,  and 
although  we  would  wi.sh  to  avoid  pi-olixity,  and  all  unnecessary  matter,  generally 
speaking,  yet  it  is  indispensibly  necessary  to  state  a  defendant's  declaration  of  fraud 
on  the  I'ccord,  if  it  is  intended  to  bo  used  against  him  on  the  evidence  at  the  hearing. 
Ill  this  case,  that  declaration  not  being  mentioned  in  the  pleadings,  cannot  be  siiH'ered 
[260]  to  Ije  given  in  evidence  in  the  cause  ;  foi'  if  that  acknowledgment  were  pi-oved 
to  be  true,  there  would  l)e  no  necessity  for  any  further  proof  on  the  subject. 

In  the  present  case,  however,  I  think  the  evidence  of  fraud  is  abundantly  stiong, 
without  reference  to  the  evidence  of  the  defendant's  declaration,  which  is  not 
warranted  by  the  pleadings.  I  am  of  opinion,  under  the  circumstances  which  appear 
by  clear  legitimate  evidence,  the  fraud  is  hei-e  snflieiently  apparent ;  but  I  must  rejieat, 
that  although,  generally  speaking,  it  may  not  be  necessar}'  to  state  on  the  record, 
declarations  by  the  defendant,  yet  in  a  case,  charging  fi-aud,  where  such  declarations 
are  often  the  gist  of  the  cause,  great  injustice  would  lie  done  to  the  party  if  evidence 
were  received  of  such  declai-atioiis,  where  they  are  not  charged  in  the  bill. 

In  the  case  of  Evanx  and  Bkkni'U,  the  Lord  Chancellor,  very  soon  after  he  came 
to  the  (ircat  Heal,  so  determined,  on  occasion  of  an  attempt  to  introduce  evidence  of 
tills  kind,  without  previous  intimation  to  the  party  against  whom  it  was  to  lie  used, 
l)y  alleging  it  in  the  bill.  Me  has  held  the  same  opinion,  I  liclieve,  ever  since,  and  no 
man  can  dirter  from  him  in  thinking  that  such  a  thing  cannot  be  done.  For  that 
rea.son,  a.s  I  said  before,  I  put  this  evidence  entirely  out  of  the  ipiestion. 

There  must  be  an  account  of  the  tithe  of  laml)S,  and  of  the  wool  of  such  sheep  as 
were  removed  in  [261]  the  several  years  mentioned  in  the  bill  before  they  were 
shorn,  and  of  the  agistment  of  such  sheep,  excejit  those  which  were  removed  to 
Coates  to  lie  shorn. 

Decree  accordingly. 

CORA.M    l?l(ll.\UIiS,    liOKIi    CllIKl'    BaHON. 

In  kk  Ciikrtsry  Maukict.  K.v  1'ai;tk  Wai.tiikw  and  Otiiicks.  Thur.sdav,  l.'Mh 
.buuiary  181!). — .liiri.sdiction.  On  a  petition  j)resented  by  iTih.abil.-int  hmisc- 
holdcrs,  under  the  stat.  on  account  of  a  inisap])iication  of  the  funds  of  a  parisii 
charily  by  the  trustees,  where  the  application  does  not  e.xtend  to  regulate  or  alter 
the  charity,  or  to  carry  it  into  execution,  tiiis  Court  has  jurisdiction,  although 
the  charity  be  established  b\'  royal  charter — Parties.  The  Coint  will  not 
entertain  charges  against  one  or  more  of  trustees,  on  the  ground  of  their  being 
the  acting  trustees,  and  that  they  arc  alone  complained  of,  unless  the  others  or 
their  representatives,  arc  also  brougiit  before  the  (Joint. — The  Attorney  (ionerivl 
is  not  a  necessary  party  to  such  a  i)eti(ion  ;  it  is  siillicicnt  that  he  certify  his 
allowance  of  it. — Scmble,  that  proof  of  the  general  (though  not  univers.d)  apjjio- 
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bation  of  the  parish  is  sufficient  to  justify  the  bona  fide  conduct  of  trustees, 
where  they  have  a  discretion  to  exercise,  and  the  Court  will  not  interfere,  where 
their  acts  have  been  so  approved  :  and  if  in  consequence  of  the  decayed  state  of 
an  old  market-house  built  originally  on  ground  given  by  the  charter  for  the 
purpose,  a  new  one  be  rebuilt  by  them,  with  such  general  consent,  the  trustees 
may  remove  it  to  any  moie  convenient  place,  infra  villam. — Laches.  The  death 
of  some  of  the  trustees  and  great  delay  in  bringing  forward  charges  against  their 
representatives,  is  preclusive  against  petitioners. — Costs.  A  petition  open  to 
the  objections  stated,  held  to  be  vexatious,  and  was  therefore  dismissed  with  costs. 
— Quere  what  shall  be  a  dedication  of  private  property  to  the  public  good  ? 

The  petitioners  were  three  inhabitant  housekeepers  of  the  town  or  village  of 
Cheitsey  (Surrey). 

[262]  The  petition,  which  was  filed  in  1818,  after  setting  out  the  letters  patent 
of  Queen  Eliz.  (by  which  her  Majesty  granted  to  certain  trustees,  their  heirs  and 
assigns,  power  to  hold  an  additional  weekly  market,  and  an  additional  yearly  fair,  and 
Court  of  Pie  Poudre  in  the  village  of  Chertsey,  for  impiovement  of  the  village,  and 
the  relief  of  the  poor  there  :  having  recited  that  her  Majesty  had  also  granted  a  vacant 
piece  (an  acre)  of  waste  ground,  described  by  its  appurtenances,  for  the  purpose  of 
the  said  fair  and  markets,  and  for  building  a  market-house  thereon,  and  stalls  and 
standings  thereon,  or  elsewhere  within  the  manor,  to  hold,  &c.  to  the  trustees,  to 
apply  the  profits  to  the  use  and  relief  of  the  inhabitant  poor,  paving  2s.  a  year  for 
all  services  and  demands  whatsoever :)  stated,  that  by  indentures  of  lease  and  release 
of  the  10th  and  11th  December,  1789,  William  Dundas,  of  Chertsey,  only  surviving 
feofl'ee  and  ti'ustee  under  a  former  deed  of  feoffment,  granted  to  certain  new  trustees 
the  same  premises  for  the  same  purposes,  and  upon  the  same  trusts  ;  that  soon  after 
the  grant  of  the  letters  patent  a  market-hou.se  of  certain  dimensions  and  description 
had  been  built  on  the  said  spot  of  ground,  and  that  large  tolls  were  derived  from  the 
influx  of  bu.siness  done  there  ;  that  John  Brown,  one  of  the  trustees  in  the  said 
indenture  of  1789,  had  been  continually  the  acting  trustee  or  manager  of  the  trusts 
estate  ;  that  in  1809,  Brown,  without  the  concurrence  of  any  of  the  then  surviving 
co-trustees  in  the  deed  of  1789,  and  against  the  express  objection  of  some  of  them, 
and  particularly  of  [263]  AVilliam  Goiing,  under  the  indemnity  of  certain  persons 
(not  trustees)  interested  in  the  destruction  of  the  market-house,  caused  it  to  l)e  pulled 
down  :  and  that  he  had  sold  the  materials,  and  applied  the  proceeds  to  his  own  use, 
the  market-house  being  at  that  time  only  in  a  small  degree  out  of  repair  ;  that  Brown, 
being  afterwaids  alarmed  by  the  general  complaint  of  the  inhabitants,  set  on  foot  a 
subscription,  and  having  collected  a  considerable  sum  of  money,  built  a  new  market- 
house  in  the  town  of  Chertsey  ;  but  that  it  was  merely  a  small  open  building  without 
a  court-house,  which  the  other  had  had,  and  in  all  respects  very  inferior  to  the  old 
one,  tending  in  consequence  to  the  decay  of  the  market,  and  the  abolition  of  the 
ancient  Court  of  Pie  Poudre,  which  had  been  formerl}^  held  there  once  a  fortnight. 

The  petition  also  stated  that  the  new  building  had  been  erected  on  premises 
which  were  the  property  of  individuals,  (Messrs.  Porter)  for  their  private  benefit,  and 
not  on  the  site  of  the  old  market-house  (the  ground  granted  by  the  charter),  and 

That  Brown  had  applied  a  very  small  portion  of  the  mone\'  received  b\'  him  dui'ing 
the  exercise  of  his  trust  arising  from  the  tolls,  &c.  to  the  use  of  the  poor,  and  had 
appropriated  the  remainder  to  his  own  use. 

The  petition  then  stated  that  Brown  died  in  1812,  leaving  sufficient  assets;  that 
since  Brown's  death.  Goring,  the  only  surviving  trustee,  [264]  had  appointed  certain 
other  per.sons  to  be  new  trustees  ;  that  during  the  life  of  Brown  .some  of  his  co-trustees 
had  received  part  of  the  profits  of  the  .said  market,  and  part  of  the  subsciiption  money, 
which  had  not  been  applied  to  the  relief  of  the  poor  ;  and  so  also  of  the  new  trustees ; 
and  the  petition  concluded  by  stating  particular  instances  of  consequent  decay  of  the 
market,  and  failure  of  the  profits  which  it  alleged  to  be  attributable  to  the  removal 
and  inferior  accommodation  of  the  new  building. 

The  petitioners  therefore  prayed,  that  it  might  be  referred  to  the  Deputy  Kemem- 
brancer,  to  inquire  and  state  the  value  of  the  materials  of  the  old  market-house  pulled 
down  by  the  .said  John  Brown,  and  how  much  money  he  received  from  the  sale  of 
such  parts  thereof  as  he  had  sold,  and  if  he  had  converted  any  part  thereof  to  his  own 
use,  and  what  was  the  \alue  thereof.     And  that  the  Deputy  Kemembraneer  might 
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a.lsu  iiiquiiu  and  state  what  were  the  dimensions,  st;ite,  and  condition  of  the  inarket- 
house  and  couit>-house  at  the  time  the  same  was  so  pulled  down,  and  what  sum  of 
money  would  then  have  been  sufficient  to  repair  the  same,  and  what  sum  of  money 
would  be  required  for  rebuilding  the  same  upon  its  former  plan,  scite,  and  dimensions. 
And  that  the  personal  lepresentatives  of  Brown  might  be  directed  to  pay  into 
Court  on  account  of  the  charity  estate,  the  value  of  the  mateiials  of  the  said  old 
market-house  and  court-house  ;  and  that  such  sum  of  money  as  the  said  Deputy  [265] 
liemembrancer  should  report  to  be  necessary  for  reljuildiug  and  re-instating  the  said 
market-house  and  court-house  on  the  same  plan  and  site,  and  in  the  same  state  and 
condition  as  the}'  were  in  when  the  same  were  pulled  down. 

And  that  an  account  might  also  be  taken  of  the  tolls  due,  and  other  profits  or 
3ums  of  money  possessed  or  received  by  the  said  John  Brown  in  his  life-time  for  or  on 
account  of  the  said  trust  estate  ;  and  also  of  his  payments  for  or  on  an  account  of  the 
said  trust-estate,  and  that  they  should  be  ordered  to  pay  what  should  appear  to  be 
due  from  the  estate  of  Brown  to  the  trust-estate,  into  the  hands  of  the  Deputy 
Kemembrancer,  to  the  credit  of  the  charity  estate :  and  that  an  account  might  also  be 
taken  of  the  sums  of  money  and  property  possessed  and  received  bv  William  Goring 
the  elder,  for  or  on  account  of  the  said  trust-estate,  previous  to  the  Sth  day  of  July, 
1813,  and  of  his  payments  on  account  of  the  said  trust-estate,  up  to  the  same  time; 
and  that  he  might  be  ordered  to  pay  into  the  hands  of  the  Deputy  Remembrancer,  to 
the  credit  of  the  said  trust-estate,  what,  if  any  thing,  upon  taking  the  accounts  should 
appear  to  be  due  from  him  thereto  :  and  that  an  account  might  also  be  taken  of  all  the 
sums  of  money  or  other  property  of  the  said  trust-estate,  possessed  or  received  by  the 
trustees  named  in  the  indenture  executed  by  Goring  or  by  any  of  them,  or  by  their 
or  any  of  their  order,  or  for  their  or  any  of  their  use,  since  the  date  and  execution  of 
such  indenture ;  and  that  the  said  last-mentioned  trustees  [266]  might  be  ordered 
to  pay  to  the  said  Deputy  Kemembrancer  to  the  credit  of  the  said  trust-estate,  what 
if  any  thing  upon  taking  such  accounts  should  appear  to  be  due  from  them  to  the 
said  trust-estate. 

And  that  the  said  Deputy  Kemembrancer  might  be  directed  to  enquire  into  the 
trusts  of  the  said  charity,  and  to  approve  of  a  proper  scheme  for  rebuilding  the  said 
market-house  and  court-house,  and  for  I'estoriiig  the  said  Court  of  Pie  Poudre,  and  for 
building  shambles  or  sheds  in  the  said  market;  and  for  I'c-establishing  a  moi'ning 
market  in  the  said  town  and  village  of  Chertsey  ;  and  also  for  applying  the  rents  and 
profits  which  should  henceforth  arise  from  the  said  trust-estate  according  to  the 
original  trusts  thereof ;  and  that  all  necessary  and  proper  directions  might  be  given 
for  effectuating  all  those  purposes  ;  and  that  the  costs  of  this  ajjplication  might  be  paid 
to  the  petitioners,  either  by  the  iepresentati\es  and  out  of  the  a.ssets  of  the  said  John 
Brown,  or  out  of  the  funds  of  the  said  tiust-estate,  now  in  the  hands  of  the  present 
trustees. 

The  petition  was  supported  by  the  affidavit  of  the  petitioner,  verifying  the  allega- 
tions. Other  atlidavits  were  made  to  the  same  effect,  and  several  by  |)ersons  bringing 
poultry  to  the  town  for  sale,  who  stated  that  they  had  been  inconvenienced  by  the 
want  of  shelter  allbrdcd  by  the  old  niarkethouso 

Affidavits  were  also  filed  by  the  iepresentati\-es  of  IJrown,  on  their  part.  The 
most  material  [267J  of  them,  in  point  of  the  facts  detailed,  (admitting  much  of  the 
matter  of  the  petition)  stated  that  for  fifteen  years  and  more,  previous  to  the  year 
1809,  the  market-house  and  marketplace,  (being  nothing  more  th:in  a  vacant  space  of 
ground,  surrounded  or  inclosed  by  wooden  pillars  which  supported  a  building  con- 
sisting of  one  room,  of  the  same  dimensions  as  the  vacant  space  beneath,)  was  let  to 
one  Edward  Wright,  a  fellmonger,  at  the  annual  rent  of  71.  Ii's.  being  the  best  rent 
which  coidd  be  got  for  it,  and  its  value;  that  the  .said  fair  and  market.s,  and  all  the 
tolls,  piecage,  stallage,  customs,  profits,  <:omnioditics,  and  emoluments  belonging  to 
the  same,  were  let  to  the  said  Kdward  Wright,  for  the  annual  sum  of  51.  making 
together  the  aiuiual  rent  of  llil.  12s.— and  that  adjoining  the  said  niarket-hou.se,  and 
forming  the  side  thereof  next  to  the  church,  was  erected  a  cage  or  prison,  for  the 
confinement  of  disorderly  persons. 

That  the  deponents  had  resided  in  the  said  towTi  of  Chertsey  for  a  considerable 
number  of  years  last  past,  and  during  all  that  time  they  did  not  remember  oi-  believe 
that  the  said  room  or  building  over  the  said  market-place  was  ever  used  for  a  court- 
house, or  that  the  magistrates  of  the  district  ever  assembled  there  djv  the  purpose  of 
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transacting  any  public  business,  or  for  any  other  purpose  :  or  that  any  Court  of  Pic 
Poudre  was  ever  held  thei'ein,  or  that  it  was  ever  used  or  required  for  the  purpose  of 
the  markets  or  fairs,  or  that  any  pitched  market  was  ever  held  iu  the  market-place 
beneath  the  said  room  or  building,  or  that  persons  from  [268]  the  surrounding  country, 
were  accustomed  to  bring  the  produce  of  their  lands  and  commodities  into  the  said 
market  house  for  sale  ;  but  that  on  the  contrary,  the  said  market  had  from  time 
immemorial  been  a  sample  market  for  grain  ;  and  that  few  other  commodities  except 
poultry  were  exposed  for  sale  on  the  market  days  ;  and  that  the  sellers  of  fowls  did  not 
use  the  said  market-place  for  the  sale  of  their  poultrv  except  iu  wet  weather  ;  but  such 
sales  generalh^  took  place  in  a  street  in  the  said  town  of  Chertsey,  called  Guildford 
Street,  nearly  opposite  to  the  said  market-place  ;  that  a  few  years  previous  to  the  year 
1809,  (in  which  year  Brown  first  became  the  acting  manager  of  the  trust  property,) 
the  parish  church  of  Chertsey  having  become  ruinous  and  falling  into  decay,  an  act 
of  parliament  was  obtained  for  taking  down  the  body  thereof,  and  rebuilding  the  same, 
which  was  accordingly  done  at  an  expence  of  above  12,0001.  and  the  same  was  completed 
in  the  year  1809;  that  at  that  time  the  said  market-place  and  room  over  it  which 
adjoined  the  church-yard,  and  were  very  close  to  the  body  of  the  church,  and  obstructed 
the  view,  and  daikened  some  of  the  windows,  and  also  projected  to  a  considerable 
distance  into  the  public  street  and  highway  ;  and  were  greatly  out  of  repair,  and  would 
have  required  a  considerable  sum  of  money  to  put  them  into  complete  repair  ;  that 
the  cage  or  prison  adjoining  the  same  had  also  become  ruinous  and  insecure ;  and  that 
the  said  market-place  (which  was  very  seldom  used  for  the  vending  of  commodities 
therein)  had  become  the  evening  rendezvous  of  a  number  of  [269]  idle  persons,  and 
consequently  a  nuisance  to  the  town,  and  particularl}'  to  the  church. 

Other  affidavits  were  hied  in  support  of  many  of  the  matei-ial  facts  alleged  against 
the  petition,  in  some  of  which  it  was  stated,  that  the  subsequent  rebuilding  of  the  new 
market-house,  and  the  plan  of  it,  had  been  effected  on  the  request  of  the  principal 
inhabitants,  and  that  it  had  proved  in  all  respects  more  commodious  and  beneficial  than 
the  old  one,  and  that  it  had  been  entirely,  or  in  part  erected,  on  the  ground  granted 
by  the  said  charter;  that  the  sum  necessary  for  defraying  all  expences  had  been  raised 
by  voluntary  contributions,  to  which  all  the  principal  inhabitants  had  subscribed:  and 
that  the  parish  assembled  in  vestry,  had  also  voted  a  considerable  sum  out  of  the  poor's 
rates  for  the  same  purpose. 

2.3d  November. — Dauncey,  Agar,  and  Duckworth,  for  the  petitioners,  stated  that 
this  application  to  the  Court  was  founded  on  the  52  Geo.  III.  ch.  101.  Being  about 
to  read  the  affidavits  filed  in  support  of  the  petition, 

Jervis  and  Beames,  for  the  representatives  of  Brown,  the  trustee  whose  acts  were 
the  subject-matter  of  the  complaint  of  the  petitioners,  and  the  foundation  of  the  present 
proceeding,  submitted  that  the  Court  had  no  jurisdiction  in  this  case  under  the  act  of 
Parliament  on  which  the  proceeding  was  founded  ;  for  that  Courts  of  Equity  had  no 
other  or  larger  jurisdiction  [270]  given  in  sunimaiy  applications  of  this  nature,  than 
they  had  in  the  case  of  the  more  formal  proceeding  by  information  :  and  that  according 
to  the  practice  of  such  Courts  as  established  by  a  series  of  authorities,  in  cases  of 
charities  endowed  by  royal  charter  their  jurisdiction  extends  only  to  compel  trustees 
to  account  for  the  funds  which  have  come  to  their  hands,  and  not  to  regulate  or  control 
the  charity  or  the  conduct  of  the  persons  to  whom  the  management  of  it  has  been 
enti-usted. 

In  the  case  of  The  Birmingham  School  {Eden  v.  Fosltr  (2  P.  Wms.  32-5)),  it  was 
determined,  that  where  the  King  is  the  founder  of  a  charity,  his  Majesty  is  the  only 
visitor,  and  this  is  an  attempt  to  make  the  Court  of  Exchequer  visitor  in  the  present 
instance.  They  also  cited  an  Anonymous  raw  from  Mod.  Rep.  to  the  same  point 
(12  Mod.  2.32).  In  the  leading  case  on  this  subject.  The  AHornei/  General  v.  The 
Gorenwit:  of  the  Foundling  Hospital  (2  Ves.  47),  it  is  declared  to  be  established  law,  that 
a  Court  of  Equity  has  not  a  general  jurisdiction  to  regulate  or  controul  charities  founded 
by  charter,  and  that  such  jurisdiction  is  limited  and  confined  to  cases  of  mere  waste 
of  the  revenues  of  the  charity. 

In  The  Attorney  General  v.  Smart  (1  Vez.  sen.  72),  and  The  Attorney  General  v. 
Middleton  (2  Vez.  sen.  328),  it  was  held,  particularly  in  the  latter,  that  where  there  is 
a  charter  with  proper  powers,  a  Court  of  Equity  has  [271]  no  jurisdiction  to  interfere 
in  its  regulation,  and  in  that  case  Lord  Hardwicke  said,  that  he  was  not  disposed  to 
extend  visitatorial  powers;  and,  in  case  of  Royal  Charters,  the  King  and  his  heirs  are 
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the  only  visitxjis  (Anon.,  12  Mod.  232.  Co.  2  Inst.  68).  They  referred  ;il.so  to  the 
case  of  Ex  parte  Rees  (3  Ves.  &  Bea.  10),  where  the  Lord  Chancellor,  having  said  that 
the  mode  of  proceeding  by  petition  was,  in  certain  cases,  inconvenient,  refused  the 
petition  which  had  been  presented  in  that  case. 

[On  its  being  also  objected  that  the  Attorney  General  should  have  been  a  party  to 
this  petition,  the  Lord  Chief  Baron  said,  "The  course  of  the  Court  is,  as  I  have  reason 
to  know,  for  the  Attorney  General  to  certify  his  allowance  of  the  petition,  and  that  is 
sufficient."] 

Lastl_v,  they  submitted  that  the  act  of  Parliament  having  been  passed  in  1812,  and 
the  conduct  complained  of  having  taken  place  in  1809,  unless  the  act  were  retrospective 
in  operation,  it  could  not  authorize  this  proceeding. 

Dauncey  and  Agar,  on  the  other  hand,  contended,  that  if  an}^  of  the  authorities 
cited  had  established  that  there  were  certain  cases  wherein  a  Court  of  Equity  could 
not  interfere,  still  this  was  a  case  which  all  those  authorities  admitted  was  within  the 
jurisdiction  of  the  Court ;  as  this  was  a  charge  of  gross  breach  of  trust  in  destroying 
the  trust  property  (for  a  trustee  has  no  right  to  [272]  pull  down  buildings)  and  mis- 
applying the  fund.s.  As  to  charities  of  royal  foundation,  being  amenable  to  no  other 
visitor  but  the  Crown  ;  that  is  only  where  the  objects  of  the  charity  had  not  been 
defined,  and  the  interference  of  a  visitor  would  be  therefore  necessary  to  direct  the 
application  of  the  funds  ;  and  even  there,  if  afterwards  the  trustees  should  misapply 
them,  a  Court  of  E]quity  might  interfere  ;  and  they  insisted  that  the  building  a  market- 
house  was  not  in  itself  the  establishment  of  the  charity. 

They  also  submitted,  that  the  act  of  Parliament  had  pointed  out  a  form  of  proceeding 
in  such  cases  as  this,  and  in  the  present  instance  that  form  had  been  strictly  pursued. 

The  Lord  Chief  Baron.  I  shall  not  now  determine  whether  this  Court  has  juris- 
diction or  not ;  but  as  at  present  advised,  I  cannot  distinguish  this  case  from  many 
wherein  the  Courts  have  interfered.  That  question  had  occurred  to  my  mind,  and  I 
shall  reserve  the  consideration  of  it.  I  was  of  counsel  in  The  Foundling  Hoqntid  case, 
and  I  remember  that  some  of  the  first  men  at  the  bar  of  that  day  were  not  satisfied 
with  the  judgment.  With  respect  to  the  account,  I  must  have  the  facts ;  therefore 
the  case  must  go  on.  The  main  (juestion  will  be,  whether  the  Court  can  interfere  to 
renied}'  what  has  been  done  with  respect  to  the  market-house,  the  rest  is  almost  matter 
of  course. 

[273]  The  counsel  for  the  petitioners  then  proceeded  with  the  facts  of  the  case, 
and  contended,  that  the  market-house  was,  by  the  express  terms  of  the  grant,  directed 
to  be  built  on  the  old  site,  and  that  the  trustees,  whether  on  the  ground  of  its  being 
a  nuisance  to  the  church,  which  was  built  afterwards,  or  for  any  other  cause,  or  even 
with  the  cotisent  of  the  parishioners,  had  no  right  to  remove  it :  and,  that  in  doing 
80,  they  had  been  guilty  of  a  gross  breach  of  trust.  They  cited  Ex  paiic  Greenlwuse 
(1  Mad.  Ch.  Kep.  92),  as  being  a  case  very  similar  to  the  present,  where  the  Lord 
Chancellor  held,  that  the  pulling  down  a  chapel  and  converting  the  materials  and  the 
burying  ground  to  other  uses,  was  a  breach  of  trust. 

They  then  urged,  that  the  fact  of  the  new  market-house  having  been  built  on 
private  property,  from  which  the  trustees  might  therefore  at  any  time  have  been 
ejected,  was  in  itself  a  waste  of  the  trust  property,  and  was  alone  sutlicient  to  induce 
the  Court  to  institute  an  inquiry,  removing  at  once  all  objections  on  the  groinid  of 
want  of  jurisdiction  ;  and  they  urged,  that  that  was  a  breach  of  trust,  which  no  implied 
acquiescence  from  length  of  time  could  cure,  as  no  acquiescence  could  justify  such  a 
wrong,  and  therefore  the  Court  should  grant  the  relief  prayed. 

Martin  and  Hutchinson  for  the  present  trustees,  objected  preliminarily,  that  the 
rcpresenta  [274]  fives  of  the  three  deceased  per.sons,  who  were  co  trustees  with  Brown, 
at  the  time  when  he  had  the  management  of  the  charity,  ought  to  have  been  brought 
before  the  Court,  the  moie  especially  iis  two  of  those  then  had  given  their  consent  to 
the  pulling  down  of  the  market-house. 

Jervis  and  ileamcs,  for  the  re[)resentativcs  of  Brown,  on  the  merits,  contended, 
that  the  building  the  new  market-house  on  the  land  of  private  persons  by  their  consent, 
was  a  (h.Mlicalion  to  the  pul)lie  of  the  ground,  in  the  nature  of  a  dedication  of  land 
to  public  use  as  a  highway  ;  and  that  it  could  not  be  resumed  :  and  that  should  an 
ejectment  be  brought  to  recover  the  possession,  a  Court  of  Ki|uity  would  iujoin  the 
action,  or  the  Judge  who  tried  the  cause  would  direct  the  jury  to  presume  a  givint ; 
and  that  therefore  that  part  of  the  charge  was  unfounded.     On  that  point  they  cited 
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the  case  of  The  Trudces  of  the  liughij  Chari/ij  v.  Miryweather  (W  East,  375,  in  notis),  in 
which  Lord  Kenyon  referred  to  a  case  where  a  dereliction  of  property  in  ground 
which  had  been  used  as  a  public  road  for  six  years,  was  held  sufficient  to  presume  a 
dei'eliction  of  a  way  to  the  public.  They  also  cited  the  cases  of  The  King  v.  Lloyd 
(1  Campb.  260),  and  Wnodi/er  v.  lladden  (.5  Tainit.  12.5),  (in  which  last  Mr.  J.  Chambre 
was  of  opinion,  that  there  had  been  a  dedication,  altliough  the  rest  of  the  Court  thought 
not ;  but  the  other  Judges  so  held,  merely  because  the  street  had  not  been  perfected  ;) 
as  in  point,  to  [275]  shew  that  the  trustees  had  a  right  to  remove  the  building. 

Having  recapitulated  the  objections  taken  in  the  first  instance  of  the  want  of 
jurisdiction,  the  length  of  time  which  had  elapsed,  the  absence  of  proper  and  necessary 
parties,  they  contended  that  there  having  been  anew  market-house  erected  and  applied 
to  the  purposes  of  a  market,  distinguished  the  present  case  from  that  of  E.r  parte  Grecn- 
hoiim,  and  rendered  it  totally  inapplicable.  And  they  insisted  that  the  original  gi'ant 
of  the  ground  which  was  the  site  of  the  old  market-house,  did  not  impose  an  obligation 
on  the  trustees  to  build  it  there,  nor  restrain  them  from  erecting  it  in  a  more  com- 
modious place  within  the  village,  if  they  should  afterwai'ds  have  an  opportunity  of 
doing  so  ;  and  that  the  change  of  site  having  been  assented  to  by  the  inhaljitants,  it 
was  neither  an  infringement  of  the  charter  nor  a  breach  of  duty  in  the  trustees.  They 
then  cited  the  case  of  Curwcn  v.  Salkeld  (3  East,  538),  and  The  King  v.  Cotterell  (1  Barn. 
&  Aid.  67),  as  establishing  the  right  to  remove  a  market-place  to  any  more  convenient 
spot  within  the  limits  of  the  grant. 

On  the  point  of  Goring's  dissent  having  been  expressed,  thaj^  urged,  that  be  ought 
to  have  done  more  than  merely  express  his  dissent, — he  should  have  applied  to  a 
competent  Court  to  protect  the  charity  by  coercive  measures. 

[276]  On  the  evidence  of  the  facts  in  the  cause  on  either  side,  they  insisted,  that 
the  petitioners  had  made  out  at  the  utmost  a  very  feeble  case,  and  that  even  that  had 
been  ver}'  satisfactorily  answered  by  the  affidavits  opposed  to  it :  and  they  adverted 
very  particularly  to  their  contents  ;  and  urged  finally,  that  if  Brown  had  committed 
any  error,  it  was  one  of  judgment  merely,  and  that  his  conduct  having  been  bona  tide, 
and  with  general  consent,  would  alone  be  sufficient  to  protect  a  trustee  *. 

Dauncey  having  replied, 

The  Lord  Chief  Baron,  after  having  strongly  expressed  his  dis-inclination  to  give 
the  relief  sought  by  the  petition,  and  his  doubts  of  the  practicability  of  the  Court 
interfering  under  the  circumstances  of  the  case,  took  time  to  consider  it. 

13th  January. — Richards,  Lord  Chief  Baron,  now  delivered  judgment,  stating 
the  petition,  and  the  letters  patent. 

The  charter  was  certainly  the  foundation  of  this  charity.  On  the  question  of  the 
Court  having  jurisdiction,  we  must  observe  that  the  present  [277]  application  does 
not  require  the  interference  of  the  Court  to  regulate  the  charity  ;  the  object  of  it  is 
not  to  alter  or  carry  it  into  execution  on  any  principle  of  cy  pres ;  but  it  is  purely 
directed  against  the  trustees,  on  a  charge  of  mis-application  of  part  of  the  charity 
funds  by  what  they  have  done.  I  therefore  thiidv  that  it  comes  within  the  jurisdiction 
of  this  Court,  and  that  that  jurisdiction  is  not  touched  by  the  objections  founded  on 
the  authorities  which  have  been  particularly  pressed  against  it  by  the  counsel  for  one 
of  the  trustees. 

Under  this  grant  the  trustees  had  beyond  all  question  power  to  build  a  market- 
house.  One  was  accordingly  built  by  them,  and  I  think,  according  to  the  true  con- 
struction of  the  instrument,  it  was  then  properly  built  on  the  spot  in  question.  There 
was  no  discretion  to  place  it  in  any  other  situation,  though  there  was  a  discretion  as 
to  putting  up  standings  and  stalls  in  any  other  place.  There  was  no  market-place 
there  at  that  time,  nor  were  there  any  funds  set  apart  for  building  one,  nor  does  it 
appear  with  what  property,  or  by  whom  or  with  what  fund  the  market-house  was 
erected.  It  is  singula)'  enough  that  the  market-house  was  to  be  built  on  that  particular 
place,  while  the  stalls  and  standings  were  to  be  in  any  other  place.  We  know  perfectly 
that  the  stalls  and  standings  are  as  important  a  part  of  a  market  as  the  market-house 
itself.  I  should  hardly  suppose,  therefore,  that  it  could  have  been  considered  a  matter 
of  an}'  particular  [278]  importance  where  the  market-house  should  stand  ;  but  still 

*  At  the  close  of  the  argument,  the  counsel  for  Brown's  representatives  informed 
the  Court  that  Messrs.  Porter  would  release  to  the  trustees  their  right  to  the  premises 
said  to  be  their  property,  to  obviate  all  difficulty  on  that  score. 
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it  w;is  directed  by  the  charter  to  be  biiill  on  llie  ground  given,  and  the  market-house 
was  in  fact  erected  there.  By  divers  mesne  couvc^'anees  the  premises  were  from  time 
to  time  transferred,  and  by  deed  of  the  10th  and  11th  December,  I78'J,  they  were 
conveyed  to  divers  trustees  (fifteen  in  number),  among  whom  was  John  Brown,  the 
person  of  whose  acts  this  petition  complains. 

It  appears  that  Blown,  in  1S09,  built  a  new  market-house.  The  petitioners  com- 
plain that  it  is  in  every  respect  inferior  to  the  old  one,  in  consequence  of  which  a 
much  less  quantity  of  commodities  have  been  from  time  to  time  brought  to  the 
market,  and  they  also  complain  that  there  is  no  court-house,  by  reason  whereof  the 
court  of  Pie  Poudre  cannot  be  held  on  the  maiket-days,  and  fair-days,  as  formerly. 
The  first  ground  of  complaint  is  (as  it  is  stated,  and  perhaps  truly),  that  the  new 
market-house  is  not  built  on  the  ground  mentioned  in  the  charter,  but  on  ground 
which  is  the  propei'ty  of  Messrs.  Porters,  brewers.  Then  the  petition  proceeds  to 
state,  that  the  trustees  have  received  large  suras  of  money  which  they  have  misapplied 
and  not  accounted  for. 

Now,  in  the  first  place,  I  must  observe,  that  all  the  then  trustees,  beyond  all 
question,  if  I  could  administer  relief,  should  have  been  made  parties  to  this  suit.  I 
am  required  to  carry  into  e.xecu-[279]-tion  the  charter,  and  to  call  for  the  lents  and 
profits  of  the  charity  estate  :  for  that  purpose  I  must  call  upon  all  who  have,  or  might 
have,  received  them.  1  cannot  sa}'  that  Brown  shall  account  for  his  proportion,  I 
must  have  all  who  were  concerned  in  the  trust  before  the  Court ;  but  as  I  do  not 
intend  to  give  any  relief,  I  do  not  think  it  necessary  now  to  insist  on  the  necessity  of 
the  other  trustees  being  made  parties. 

On  the  21st  September,  1812,  Brown  died,  and  the  respondents  are  his  personal 
represenfeitives.  It  is  said  th.at  (Coring  possessed  himself  of  the  outstanding  funds, 
and  paid  them  over  to  the  new  trustees.  Under  these  circumstances  the  Court  is 
called  upon  to  administer  relief. 

The  affidavits  in  answer  to  the  petition  state,  that  the  late  surviving  trustees,  who 
were  in  existence  at  the  time  when  this  building  was  pulled  down,  all  concurred  in  the 
act,  e-xcept  Goring,  but  that  Goring  took  no  steps  to  prevent  it. 

Now,  it  is  quite  clear  that  he  might  have  prevented  it,  for  he  might  have  applied 
to  a  Court  of  I'jquity  for  that  purpose,  and  it  was  in  his  power,  by  such  a  proceeding, 
to  have  taken  the  matter  out  of  the  hands  of  these  persons  who  were  misapplying  the 
funds.     He  has,  however,  not  done  so,  nor  has  he  even  joined  in  thi.s  petition. 

[280]  It  is  stated,  that  all  the  rest  except  Goring  consented,  and  that  would 
certainly  make  it  imporUmt  that  they  should  be  parties. 

This  new  market-house,  it  seems,  was  built  by  subscription  amongst  the  people 
in  the  neighbourhood,  and  a  considerable  contribution  was  raised  for  that  purpose. 
Now  nothing  can  shew  the  general  concui'rence  of  the  inhabitants  more  plainly  than 
such  a  subscription  ;  for  those  who  paid  their  money,  and  gave  the  plan  the  sanction 
of  their  name,  evinced,  by  pretty  strong  evidence,  their  entire  approbation. 

But  that  is  not  all  ;  the  parish  was  applied  to,  and  they  also  contributed,  for  the 
vestry  gave  money  for  tlie  purpose  out  of  the  poor's  rates.  I  will  not  stay  to  inquire 
whether  the  vestry  had  a  right  to  give  the  parish  money  away  for  such  a  purpose; 
but  the)'  did  so  in  point  of  fact,  and  there  was  no  complaint  made  of  their  giving  it 
in  a  way  that  the  law  does  not  warrant.  That  shews  that  the  thing  w;is  done  with 
the  concuri'ence  of  the  parish  generally.  1001.  was  expended  on  the  erection  of  this 
building,  and  it  is  stated  as  one  of  the  principal  causes  of  the  general  a|)probation 
expressed  by  the  parish  at  pulling  down  the  old  house,  and  erecting  a  new  one,  that 
the  old  one  had  become  a  great  nuisance  to  the  church.  I  am  bound  to  take  it  that 
it  was  so,  because  it  is  .so  sworn,  and  not  contradicted.  Il  appears  that  the  old  building 
had  liecome  the  harbour  of  idle,  dissolute,  and  di.sorderly  persons,  [281]  wlio  assembletl 
there  in  church-time,  and  therefore  it  was  extremely  Ht  anil  proper,  in  point  of  decorum 
and  decency,  that  it  should  be  removed.  This  building  then  having  l)oen  erected  by 
persons  who  l.iicl  out  their  money  for  the  piu'pose,  it  does  seem  to  mv  to  be  proved, 
that  all  the  people  in  the  neighbourhood  approved  of  (julling  it  down  for  some  reason, 
whether  it  was  because  it  h;id  licconie  a  nuisance,  in  consociucnce  of  the  riotous  conduct 
of  the  ])eoplc  who  .-isscmbled  abcjut  it,  or  whether  it  was,  in  con.seciucnce  of  the  altered 
state  of  society,  no  longer  of  use  <is  a  market-house,  to  the  extent  that  it  had  before 
been  I  auinot  therefore  say,  th.'il  to  pull  it  down  was  a  breach  of  trust,  or  of  the 
duty  which  the  trustees  owed  to  the  founder  of  the  rharity.  The  trustees  might 
Ex.  Div.  II.— 26* 


810  IN    RE   CHERTSEY    MARKET  6  PRICE,  282. 

perhaps  have  been  originally  bound  to  build  the  market-house  on  ihe  particular  spot 
pointed  out  and  granted  by  the  charter,  but  they  were  not,  I  think,  restrained  from 
removing  it  to  any  other  place  which  they  might  think  moie  fit  for  it,  in  the  sound 
exercise  of  their  judgment  and  discretion,  in  after  times. 

Thus,  the  whole  appears  to  have  been  a  transaction  not  disapproved  of  at  the  time 
bj'  any  person  interested  in  it,  e.xcept  Goring — he,  it  is  said,  expressly  disapproved  of 
it,  yet  he  had  the  power  to  have  prevented  it,  and  he  did  not — he  does  not  even  now 
complain,  for  he  is  not  one  of  the  petitioners. 

[282]  Then,  with  respect  to  the  charge  of  the  improper  use  made  of  the  materials 
which  formed  the  old  house,  a  great  deal  is  said  in  the  petition,  and  very  little  in  the 
evidence.  The  petition  also  .says  a  great  deal  about  the  Pie  Poudre  Court,  and  so  on, 
but  in  the  evidence  theie  is  to  be  found  one  complete  answer  in  point  of  fact  with 
respect  to  all  the  allegations,  and  one  which  made  a  great  impression  on  mj'  mind, 
on  account  of  the  respectability  of  the  testimony.  It  is  stated,  and  particularly  in 
the  affidavit  of  Mr.  Clarke,  the  chamberlain  of  the  city  of- London,  (who  also  swears, 
that  he  has  been  an  inhabitant  of  the  parish  fifty  years,)  that  during  all  that  time  he 
never  saw  or  heard  of  the  room  which  was  ovei'  the  old  market-house  having  been 
used  by  the  magistrates  as  a  court-house  to  transact  public  or  judicial  business  in,  or 
that  it  had  been  ever  used  as  a  Court  of  Pie  Poudre  ;  and  he  and  others  say,  that  in 
their  judgment  and  belief,  the  taking  down  the  old  market-house  was  a  great  improve- 
ment to  the  town.  Now,  in  this  place,  where  I  am  sitting  as  a  Judge,  I  should  not 
perhaps  know  any  difierence  between  this  gentleman  and  any  other  witness  ;  but  still 
when  I  see  that  he  is  a  person  of  distinction  and  character,  for  he  is  the  chamberlain 
of  the  city  of  London,  and  a  justice  of  the  peace  for  the  county  of  Surrey,  and  has 
lived  in  this  place  foi'  fifty  years,  I  confess  that  the  afiidavit  of  a  person  of  his 
desci'iption  weighs  more  with  one  than  the  aflidavits  of  these  petty  traders,  who  are 
brought  forward  to  support  the  petition. 

[283]  It  being  admitted,  (as  I  think  it  must  be)  that  the  trustees  bad  a  right  to 
pull  down  the  old  building  and  to  erect  another,  the  question  is,  whether  it  must 
necessarily  be  built  on  the  spot  granted.  There  is  no  definition  of  the  very  spot  on 
which  any  new  building  shall  be  after  erected  in  the  letters  patent,  so  that  that 
objection  is  very  questionable,  even  if  it  be  true  that  this  market-house  is  not  built  on 
the  place  which  the  Queen  pointed  out.  But  I  am  not  clear  upon  the  evidence  as  to 
that  being  the  fact.  I  understand,  however,  that  if  it  shall  appear  that  the  ground 
upon  which  any  part  of  the  building  stands,  does  belong  to  Messrs.  Porters,  they  are 
willing  to  release  it  to  the  trustees,  in  order  to  obviate  all  difficulty  on  that  part  of 
the  case.  I  think  it  right  that  the  trustees  should  accept  of  their  oft'er.  They  will 
convey  it  by  a  grant  b^'  bargain  and  sale,  enrolled  of  course.  I  am  not,  howe\'er, 
satisfied  that  this  is  built  on  any  ground  that  is  not  part  of  the  spot  designated  by 
the  charter. 

Another  objection  was,  that  this  market  is  not  of  the  same  dimensions  as  the 
former  one.  But  there  is  nothing  in  the  letters  patent  that  requires  that  the  market- 
house  should  be  of  any  particular  dimensions,  shape,  or  convenience.  The  duty  of 
the  trustees  was  to  ei'ect  a  market-house,  which  market-house  they  might  afterwards 
alter,  destroy,  or  replace.  They  are  the  judges  of  the  size  and  whole  plan.  It  was 
luiilt  according  to  their  discretion,  and  if  they  were  to  build  another,  they  had  a  right 
to  do  so  on  an}'  new  [284]  plan,  always  using  due  discretion.  That  they  have  used 
due  discretion  appears  obvious,  for  they  have  had  the  concurrence  of  all  the  principal 
inhabitants  of  the  place,  as  evidenced  by  the  subscriptions  of  all  those  who  concurred. 
In  fact,  the  whole  parish  concurred,  for  thi'ough  the  medium  of  the  vestry,  a  sum  of 
money  has  been  given  by  the  parish  for  the  purpose  of  this  building,  to  the  erection 
of  which,  they  were  not  compellaVilo  to  ])a}'  any  thing.  Now,  su[iposing  this  to  be 
built  upon  the  particular  spot,  and  I  do  not  see  sufficient  evidence  to  enable  me  to  say 
that  it  is  not,  there  is  an  end  of  that  part  of  the  case.  That  difficulty  may  be  obviated 
at  once  by  accepting  the  otter  of  Messrs.  Porters. 

The  whole  case  then  amounts  to  this  :  Here  is  an  old  building  erected  in  the 
reign  of  Queen  Elizabeth,  or  soon  after  her  death,  and  which  has  continued  standing 
till  the  year  1809.  It  had  consequently  become  pretty  old.  It  is  sworn,  that  it  had 
become  inconvenient  to  the  parish,  and  particularly  with  respect  to  the  church,  and 
that  it  was  a  nuisance  which  in  my  opinion  was  a  great  inconvenience  indeed.  It  was 
in  the  power  and  within  the  scope  of  the  authority  of  the  trustees  to  pull  it  down 
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iiiul  build  another  in  the  room  of  it.  It  is  equally  clear  that  the  parish  consented 
to  it,  for  they  assisted  thera  with  money  in  building  another,  and  by  so  doing  certainly 
evinced  their  concurrence  in  the  act  done  b\'  the  trustees.  That  l)eing  so,  it  seems  to 
me  that  this  petition  is  a  peevish  proceeding.  Then  [285]  it  does  not  attemjit  to  atl'ect 
the  other  trustees,  and  I  .said  before,  that  I  could  not  relieve  the  petitioners  without 
having  ihe  other  trustees  before  me,  every  one  of  whom,  except  Goring,  concurred  in 
the  act  of  Brown,  but  even  if  they  had  not  so  concurred  I  should  still  insist  on  having 
them  before  me  ;  for  those  who  did  not  act,  were  as  much  trustees  as  the  acting 
trustee,  and  are  equally  responsible  with  Brown,  who  was  only  a  joint  trustee  with 
fourteen  others.  They  select  Brown  singly,  however,  because  he  was  the  acting 
trustee  ;  but  all  the  others  are  equally  amenable  in  the  eye  of  the  law. 

Then  it  appears,  that  this  mai-ket-house  was  erected  in  1809,  and  that  Brown  died 
ill  1812,  yet  this  petition  is  not  presented  till  1818,  so  that  there  is  a  lapse  of  nine 
years  after  the  erection  of  the  building,  and  six  years  after  the  death  of  the  person 
who  pulled  down  the  old  and  erected  the  new  house,  before  any  application  is  made 
to  the  Court.  Xow  it  is  inconsistent,  and  even  unjust,  to  proceed  against  the  estate 
of  a  person  who  died  so  many  years  ago.  Many  reasons  might  have  been  assigned 
by  Brown  which  his  executors  or  administrators  are  not  able  to  disclose.  He  might 
have  stated  many  facts  that  might  have  been  decisive  as  to  his  conduct  in  his  favor, 
and  which  maj'  be  impossible  to  be  shewn  by  his  representatives.  Then  am  I  to  assist 
petitioners  who  come  at  such  a  distance  of  time  as  renders  it  impossible  for  the  party 
accused  to  make  a  defence  which  he  might  have  made,  had  the  petition  been  brought 
[286]  forward  earlier.  It  seems  to  me  to  be  (I  repeat)  an  extremely  peevish  applica- 
tion. It  also  refers  (I  must  repeat)  solely  to  the  representatives  of  the  personal  estate 
of  Brown,  though  he  was  only  originally  a  co-trustee  with  fourteen  others,  all  of 
whom  are  equally  liable,  and  even  Goi'ing  himself  on  the  ground  of  his  personal  negli- 
gence. Brown  erected  the  new  market-house,  with  the  concur'rence  of  all  the  other 
trustees.  No  step  has  been  taken  since  1809.  No  complaint  has  till  now  licen  made 
that  the  trust  money  had  been  expended  improperly  ;  the  subscribers  to  the  new 
building  had  the  satisfaction  of  seeing  the  application  of  this  money,  and  six  years 
after  that  application  of  it,  and  in  the  absence  of  those  who  ought  to  have  been  pai'ties, 
and  against  the  acting  trustee  only,  who  is  dead,  and  whose  personal  estate  ought  to 
be  [jrotected,  is  this  petition  directed.  That  estate  may  have  been  applied  in  payment 
of  <lebts  and  legacies  in  a  regular  course  of  administration,  and  the  administiator 
would  be  obliged  to  call  it  all  back  again.  Under  these  circumstances  then,  and 
Uvking  into  consideration  all  the  case,  having  read  the  atlidavits  on  both  sides,  1  am 
perfectly  satisfied  with  the  deci'ce  which  I  shall  make,  that  this  |)etition  be 

Dismissed,  with  Costs. 

[287]      CoKAM    liUll.VKIi.S,    LoKI)    ClUKK   B.VIUIN. 

The  Aitouney  Gkni£K.\l  /■.  Lindkgken.  Friday,  15th  January  IM9. — Public 
Accounts.  If  a  public  Board  enter  into  an  express  coiUiact,  in  distinct  terms, 
with  a  person  of  competent  ability,  for  the  undertaking  of  a  dillicultand  hazardous 
stale  enter])rize,  and  the  ])erformancc  of  a  confidential  service  under  government, 
on  behalf  of  the  pul)lic,  in  consideration  of  a  stipulated  remuneration,  b3'  way  of 
conmiission  on  tlic  prime  cost  of  purchases  made  by  him  :— this  Court  will  not 
(on  an  oflicial  information  tiled  against  him  by  the  Attorney  General,  after  his 
accounts  have  been  allowed  by  the  public  oflicc,)  entertain  any  question  involving 
nici-ely  the  propriety  or  prudence  of  the  contract  itself,  or  the  excess  of  the 
remuneration  agreed  to  be  paid  to  the  individual  for  the  perfoi'niance  of  the 
jiarticular  service. —Jurisdiction.  But  the  mere  passing  of  the  accounts  of  a 
public  otlicer,  by  the  auditors  of  the  department  under  which  he  has  been 
enq)loyed,  does  not  preclude  the  Court  (in  a  proper  case,)  from  decreeing  an 
account  in  respect  of  allowances  contiary  to  rea.son  and  equity,  and  not  brought 
to  the  notice  of  the  Boaid  when  his  accounts  were  passed. — Thus,  where  the 
pul)lic  functionary  had  received  gratuities  and  presents  from  foreign  agents,  on 
the  amount  of  their  commission,  e(iual  to  one  per  cent.,  he  was  ordered  to  refund 
the  whole,  notwithstanding  that  practice  wa.s  also  proved  to  be  the  usage  of  the 
trade:  the  custom  being  contrary  to  reason  and  eijuity,  and  subservient  to  fraud, 
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aud  the  fact  not  having  been  brought  Tiefore  the  Board  when  the  accounts  were 
passed. — Interest  (on  Public  Money).  Semble. — A  public  servant  to  whom 
money  is  from  time  to  time  imprested,  is  not  chargeable  with  interest  on 
occasional  balances  in  his  hands,  and  certainly  not  where  the  amount  is  trifling, 
the  occasions  unavoidable,  and  the  time  of  holding  such  balances,  short. — Agents 
of  Government.  In  all  respects,  public  Boaids  are  the  constitutional  organs  of 
the  Government,  and  its  efficient  agents,  and  their  acts  bind  the  Crown. — Extra 
Charges.  Where  an  individual  emploj'ed  to  make  purchases  abroad,  or  in  person, 
on  behalf  of  government,  for  which  he  is  to  be  paid  bona  fide  a  commission  by 
way  of  per  centage  on  the  amount,  engages  mercantile  men  re.sident  in  the  foreign 
country,  to  the  advantage  of  the  service,  for  which  he  allows  them  to  charge  a 
per  centrtge  agreeable  to  the  established  usage  of  the  trade,  which  he  treats  as 
part  of  the  prime  cost  in  charging  his  own  commission  in  his  accounts : — such  per 
centage  held  not  to  be  improperly  charged  to  go\'ernment,  nor  to  be  payable  by 
the  individual  out  of  his  own  commission. 

This  was  a  bill  tiled  against  the  defendant  for  an  account  of  money  received  by 
him  by  way  of  imprest,  and  of  his  disbursements  in  making  purchases  for  government, 
under  the  authority  of  the  [288]  NaN-y  Board,  of  hemp,  and  fir  in  Kussia :  praying 
that  he  might  be  declared  to  be  not  entitled  to  certain  commission  charged  by  him, 
and  to  be  himself  chargeable  with  expences  for  freight,  and  insurance  on  aiticles 
shipped  therewith  on  his  own  account,  and  for  the  interest  on  balances  in  his  hands : 
and  to  be  accountable  to  the  public  for  presents  aud  gratuities  received  by  him,  from 
persons  through  whose  medium  such  purchases  were  made. 

The  information  stated  in  substance,  that  the  defendant  was,  in  the  beginning  of 
the  year  179.5,  confidentially  employed  under  written  instructions,  in  the  form  of 
letter,  from  Sir  Anthony  S.  Hammond,  the  then  Comptroller  of  the  Navy,  to  proceed 
to  Riga,  for  the  purpose  of  making  large  purchases  of  hemp  and  masts,  to  counteiact 
the  schemes  of  the  French,  who  were  at  that  time  pursuing  the  same  course  ;  and  in 
ordei'  to  provide  a  due  supply  of  those  articles  for  the  use  of  the  British  Navy.  The 
defendant's  orders,  (dated  9th  January,  1795,)  after  prescribing  a  certain  line  of 
conduct  to  be  adopted  by  him,  stipulated,  "  that  for  the  due  execution  of  the  proposed 
service,  he  was  to  be  allowed  his  travelling  expences  and  a  commission  of  five  per 
cent,  on  all  the  purchases  which  he  should  make,"  and  he  was  thereby  authorised 
(stating  that  it  would  be  absolutely  necessary)  to  engage  Thornton  and  Son,  Russia 
merchants  in  London,  to  transact  the  necessary  business  of  the  [289]  undertaking 
here.  They  were  to  be  paid  in  consideration,  a  reasonable  commission  for  their 
trouble,  and  were  to  be  furnished  with  navy  bills  upon  imprest  whenever  purchases 
made  should  require  it. 

The  defendant  accordingly  entered  into  a  corresponding  agreement  in  writing, 
under  seal,  with  Thornton  and  Son,  who  undertook  to  assist  him,  as  agents  or  attornies, 
by  granting  him  letters  of  credit  and  recommendation  to  their  friends  and  corre- 
spondents abroad  :  and  to  transact  all  the  necessary  business  here  of  freighting  ships, 
corresponding  and  insurance  of  cargoes,  and  in  doing  whatever  should  be  required  for 
forwarding  the  delivery  of  stores  purchased  by  the  defendant  into  his  Majesty's  dock- 
yard?. Tliey  on  their  parts  were  to  be  duly  supplied  with  navy  bills,  on  demand,  for 
the  purpose  of  defraying  the  necessary  expences,  and  to  be  allowed  a  commission  of 
two  and  a  half  per  cent,  on  each  invoice  containing  the  amount  of  prime  cost,  and  all 
charges  and  expences  relating  thereto.  That  agreement  was  executed  in  the  presence 
of  Sir  A.  S.  Hammond,  who  witnessed  aud  signed  it  in  signification  of  his  concurrence. 

During  the  time  of  the  defendant's  employ,  from  179.5  to  1799  continually, 
Thornton  and  Co.  had  been  furnished  by  government  with  money,  on  account  of  the 
defendant,  to  a  very  large  amount,  as  his  agents. 

[290]  The  commission  charged  by  the  defendant,  on  the  prime  cost  and  charges, 
on  stores  delivered  in  his  Majesty's  dock-yards,  foi-  himself,  for  the  year  1795,  was 
after  the  rate  specified  in  his  letter  of  instructions,  and  also  the  commission  on  account 
of  Thornton  and  Son.  In  addition  to  those  charges,  there  was  also  charged  two  per 
cent,  in  each  invoice,  at  the  foot  of  the  account  of  the  hemp  purchased  by  him  for 
commission  paid  to  the  house  of  Thorley  and  Co.  merchants,  of  Riga,  through  whom 
the  defendant  made  his  purchases,  and  four  per  cent,  on  the  purchases  of  masts,  and 
that  not  as  a  specific  chai'ge,  but  as  part  of  the  prime  cost  of  the  aiticles  purchased. 
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The  defciidaiit'.s  uccouiits  so  chaiginy  goveniiiieiit,  were  passed  in  each  year,  and 
allowed  by  the  Navy  Board,  but  (as  the  bill  stated)  without  their  being  informed  of 
or  adverting  to  the  commissions  charged  by  Thorlcy  and  Co.  having  been  introduced 
therein,  in  manner  Ijefore-meiitioned  :  and  the  defendant  was  cleared  of  his  imprest 
on  each  occasion,  to  the  full  amount  of  his  account. 

In  the  month  of  June,  in  the  same  year,  the  commissioners  of  the  navy,  by  a  letter, 
(adverting  to  his  former  instructions)  apprized  the  defendant,  that  in  consequence  of 
his  purchases  being  likely  to  be  of  much  greater  extent  than  had  been  at  first  intended 
by  the  board,  he  was  to  consider  two  and  a  half  percent,  thenceforth,  as  an  equivalent 
for  his  trouble  foi'  all  purchases  [291]  of  hemp  which  he  should  make  in  future, 
beyond  the  ([uautitv  which  he  had  been  originally  instructed  to  buy.  The  commission 
allowed  to  Thornton  and  Co.  was  likewise  I'ediiced  to  one  and  a  half  per  cent. 

The  defendant  aftei'wards  made  other  puichases  on  those  terms  (charging  such 
commission  specifically),  Thoi'ley  and  Co.  still  continuing  to  charge  in  each  invoice  two 
per  cent,  on  account  of  their  commission,  and  which  the  defendant  still  ti'eated  as  part 
of  the  prime  cost. 

On  all  the  defendant's  purchases  of  masts  and  fir,  he  had  charged  an  allowance  to 
Thorle}',  Morison,  and  Co.  of  four  per  cent,  and  on  all  such  purchases  of  either  article, 
as  he  had  made  of  the  Fiench  agent  at  Kiga,  he  had  charged  no  commission,  on 
account  of  the  Russian  agents,  but  those  purchases  were  made  at  somewhat  advanced 
prices. 

The  bill  charged  the  introduction  of  the  allowance  to  Thorley  and  Co.  into  the 
invoices  as  forming  part  of  the  prime  cost,  to  be  a  fraud,  and  that  therefore  the 
defendant  was  indebted  to  his  Majesty,  to  the  amount  of  such  commission. 

The  bill  also  stated  that  ships  cai'rying  masts  are  chartered  for  a  sum  certain  for 
the  voyage,  and  that  such  ships  arc  not  able  to  load  more  than  two-thirds  of  a  cargo 
of  masts,  so  that  there  [292]  is  always  a  considerable  space  occupied  with  what  is 
called  bi'oken  stowage  (consisting  of  fir  timber,  lath  and  fire  wood),  all  of  which  the 
defendant  brought  home  on  his  own  accoinit,  and  which  were  credited  to  him  by 
Thornton  and  Sou,  without  paying  any  freight ;  and  also  that  he  had  shipped  spars 
and  wainscot  logs  in  the  same  way,  without  giving  the  Board  credit  for  the  freight,  or 
paying  any  part  of  insurance  of  such  things. 

The  bill  then  stated  that  in  an  account  opened  by  the  defendant  with  Thornton 
and  Son,  on  the  above  transactions,  entitled  "  disbursements  for  naval  stores  imported," 
there  was  contained  a  charge  of  interest  to  a  considerable  amouTit,  on  suras  advanced, 
in  [)ayment  for  such  stores,  wheieas  the  defendant  had,  at  the  same  time,  a  considei'- 
able  sum  of  money  in  his  hands,  which  lie  had  withdrawn  from  the  custody  of  Thornton 
aTiil  Son,  and  that  the  defendant  had  since  charged  all  such  interest  to  the  public. 
And  that  the  defendant  had,  at  various  times,  received  large  sums  of  the  public  money 
from  Thornton  and  Co.  and  had  also  other  sums,  (the  lialancc  of  na\al  stores  imported) 
carried  tiy  them  to  his  private  credit,  all  which  had  been  applied  for  his  particular 
Itenetit,  and  for  w-hicli  (the  liill  charged)  he  ought  to  pay  interest  to  the  public. 

The  information  finally  charged  that  the  defendant  had  received  from  time  to 
time,  divers  presents  or  gratiu'tios  in  money,  fir,  timber,  &c.  to  the  amount  of  many 
thousand  pounds,  from  [293]  Thorley,  Morison,  and  Co.  all  of  which  ought  to  be 
accounted  for  to  his  Majesty,  foi'  the  benefit  of  the  pulilic,  and 

(icneral  errors  and  over-charges. 

The  answei'  (admitting  for'  the  most  ])ai-t,  the  mater-ial  facts  of  the  bill,)  insislcd 
that  it  was  alisohitely  necessar-y  for-  the  defendant  (in  oi-iler-  to  efiect  the  ser'vice  orr 
which  he  was  emjjioycd  tf)  the  liest  adv.intage),  to  a])ply  to  and  make  use  of  a  com- 
nier-cial  house  at  Itiga,  connected  with  the  trade  in  the  ar-ticles  which  wer'e  the  object 
of  the  dcfendairt's  eni])loyment  ;  for-  that  otiier'wiso  he  could  not  have  made  the  r-equisite 
pirrchases,  or-  at  least  not  orr  .so  advantageous  terms. 

The  arrswer  then  alleged,  that  the  usual  commission  payalile  to  corrimercial  horrses 
at  Riga,  so  eonrrccted,  was  two  per  cent,  for  pur-chasing  and  ship|)irrg  hemp,  arrd 
four  per  cent,  for  timber-,  and  that  it  wjis  the  usiral  eour-.se  of  the  ti-ade  to  char-ge 
sirch  commission  in  the  invoices,  at  the  foot  ther-eof,  as  com[)Osing  part  of  the  piirrre 
cost ;  arrd  that  every  item  was  fairly  and  distinctly  stateil  irr  the  accourrts  delivercil 
m,  in  the  or-dirrar-y  coirr-se  of  birsirress,  amoirgst  which  was  the  char-ge  of  corrrrrrissiorr 
by  Tliorley  and  Co.  orr  every  qir.-irrtity  pur-chased  :  and  the  defiMrd.-ml  claimcil  tiro 
benefit  of  such  accourrts  haviirg  beeir  passed  ami  allowed,  as  if  ho  had  [rleaded  the  same. 
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[294]  The  answer  then  statcl  that  the  usual  coiuse  of  uharging  the  several  com- 
missions was,  that  Messis.  Thorley  and  Co.  drew  bills  on  Thornton  and  Son,  as  the 
defendant's  agents,  for  the  invoice  amount  of  the  article  purchased,  including  their 
commission,  to  pay  which  bills,  and  their  own  and  this  defendant's  commissions, 
Thoi'nton  and  Son  received  money  from  government. 

The  defendant  denied  that  any  of  the  sums  of  money  charged  by  him  or  by 
Thornton  and  Son,  for  commission,  in  respect  of  the  hemp  purchased,  were  inserted 
as  specific  charges  in  the  defendant's  accounts,  for  either  of  the  several  yeai'S,  during 
which  he  had  been  employed,  and  alledged  that  in  every  account  so  delivered  in  by 
him  to  the  commissioners  of  the  navy,  he  (the  defendant)  debited  them  with  the  prime 
costs,  duty,  freight,  and  charges,  of  each  cargo  or  parcel  of  hemp,  as  per  Messrs. 
Thornton  and  Son's  accounts,  accompanying  the  same,  and  then  added  the  charge  of 
bis  (defendant's)  commission  per  cent,  thereon  ;  that  the  accounts  of  Thornton  and 
Son  included  the  commission  charged  by  them,  together  with  the  freight,  duty,  insur- 
ance, and  other  charges,  on  importation,  and  referred  to  the  invoice  of  Messrs.  Thorley 
and  Co.,  at  the  foot  of  which  they,  (Thorley  and  Co.)  regularly  and  unifoimly  charged 
their  commission  of  two  per  cent,  on  the  amount  thereof,  as  is  usual  in  all  cases  of 
hemp  purchased  and  shipped  at  Riga,  on  commission,  all  which  invoices  accompanied 
the  accounts  of  [295]  the  defendant,  and  of  Thornton  and  Son  when  delivered  to  the 
Na\'y  Board 

With  respect  to  the  broken  stowage,  the  defendant,  in  substance,  admitted  that  he 
had  paid  no  freight  for  that  which  he  had  necessarily  shipped,  because  the  safe  stow- 
ing of  the  masts  required  such  materials*  to  be  employed  for  that  purpose  :  but  the 
answer  stated  that  the  Board  had,  except  in  one  instance,  (and  that  was  particularly 
referred  to)  refused  to  take  it  on  their  own  account :  and  that  any  advantage  arising 
to  the  defendant  from  the  sale  of  the  materials  so  used  on  their  arrival  here,  was  not 
more  than  would  have  covered  the  amount  of  his  commission  thereon,  if  it  had  been 
disposed  of,  on  account  of  the  Board  :  and  that  if  he  had  supposed  that  he  should 
have  been  required  to  pay  freight  for  such  stowage,  he  would  not  have  loaded  it  at 
his  own  ri.sk  :  but  that  as  to  the  wainscot  logs,  the  defendant  stated,  that  as  far  as 
he  had  himself  been  credited  for  freight,  by  Thornton  and  Son,  he  had  paid  the  amount 
(on  receiving  their  accounts)  to  the  Treasurer  of  the  Navy. 

As  to  the  charge  of  interest  demanded  for  the  balances  of  public  money  at  certain 
times  in  his  hands,  the  answer  stated  in  eftect,  that  sometimes  it  happened  that 
Thornton  and  Sou  had  [296]  paid  for  purchases  made  by  the  defendant,  beyond  the 
amount  of  the  money  received  by  them  for  that  purpose,  by  the  Navy  Board,  and 
that  on  such  occasion,  he  (defendant)  paid  them  interest  on  such  balance  in  their  favour, 
and  that  on  other  occasions,  when  any  balance,  (which  was  always  equally  small) 
remained  in  their  hands  after  such  paj'ments,  he  was  in  his  turn  allowed  interest ; 
and  that  the  fees  of  office  paid  by  Thornton  and  Co.  on  the  sums  received  by  them 
from  time  to  time,  from  the  Navy  Board,  (and  for  which  no  allowance  had  ever  been 
made  by  the  Board  to  the  defendant,  charged  by  them  against  him)  amounted  to  more 
than  any  interest  which  the  defendant  could  have  made  by  any  surplus  of  public 
money,  at  any  time  remaining  in  his  hands. 

On  the  subject  of  the  gratuities  and  presents  received  from  Thorley  and  Co.  the 
defendant  admitted  that  he  had  at  different  times  received  many  such,  amounting 
together  to  about  one  per  cent,  upon  the  purchases  made  by  them,  which  accorded, 
as  the  defendant  stated,  with  the  established  custom  among  merchants  in  that  trade, 
and  that  any  commercial  house,  or  indi\'idual  resident  in  England  connected  with 
houses  in  Russia,  and  through  whose  intervention  such  Russian  houses  executed  any 
orders,  was  by  such  custom  entitled  to  participate  in  the  commissions,  and  the  defen- 
dant therefore  submitted  that  he  ought  not  to  l)e  compelled  to  account  to  his  Majesty 
on  be-[297]-half  of  the  public,  for  such  presents  and  gratuities. 

In  support  of  the  information  it  was  proved,  by  the  evidence  of  mercantile  men, 
that  during  the  several  years  of  the  defendant's  employment  the  usual  commission 
allowed  to  the  principal  houses  of  trade  at  St.  Petersburgh  was,  on  the  purchase  of 
hemp,  three  per  cent,  on  the  amount  of  the  invoice — and  on  the  purchase  of  masts 

*  Those  materials  are  technically  denominated  dunnage,  and  if  used  bona  fide  for 
the  purpose  of  stowing  the  main  cargo,  liave  been  held  uotsuljject  to  dnty  on  importa- 
tion.    Vide  The  Attoriuy  Hiiueral  v.  U'ihon,  ante,  vol.  iii.  p.  431. 
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and  Rr,  four  :uid  ;i  li.ilf  per  cent.,  iueludiiij;  the  rcmiiiieratioii  for  the  negoeiatioii  of 
the  money  to  be  paid  for  the  articles — and  that  many  houses  there  wei-e  allowed  on 
the  same  articles  only  two  and  a  half  per  cent,  on  the  former,  and  four  ])er  cent,  on 
the  latter. 

At  Eiga  the  commission  allowed  on  purchases  of  hem])  was  proved  to  be  as  low- 
as  two  per  cent. 

The  witnesses  also  stated,  that  they  could  have  during  the  same  time  procured 
for  the  Navy  Board  the  same  articles  from  Riga  at  a  commission  of  two  per  cent,  on 
hemp,  and  four  per  cent,  on  timber,  calculated  on  the  gross  amount  of  the  prime  cost 
and  necessary  e.xpences  incurred  before  delivery,  with  some  other  minute  charges 
under  particular  circumstances,  and  that  it  might  have  been  done  at  the  same  rate 
by  any  house  in  the  Kussian  tnwle  in  London. 

It  was  also  proved  by  a  clerk  of  the  office  foi-  bills  and  accounts  in  the  Navy  Office, 
that  when  [298]  the  original  invoices  of  the  articles  purchased  were  delivered  in  to 
the  office  by  the  defendant,  for  the  purpose  of  passing  his  accounts  with  the  Board,  it 
was  not  observed  that  Messrs.  Thorley  and  Co.  had  charged  any  commission  per  cent. 
as  part  of  the  prime  cost,  and  that  if  it  had  been  observed,  it  would  have  been  pointed 
out  by  him  (us  it  was  his  duty  to  do),  by  an  observation  written  against  it,  to  the 
attention  of  the  commi.ssioners,  l)ut  that  it  being  overlooked,  that  was  not  done. 

On  the  part  of  the  defendant,  it  was  proved,  by  the  testimony  of  Sir  A.  S.  Hammond, 
the  Comptroller  of  the  Navy,  at  the  time  of  the  defendant's  mission,  that  it  was 
necessary  that  the  defendant  should  make  the  purchases  which  were  the  object  of  his 
mission,  through  the  medium  of  a  resident  merchant  at  Riga — that  that  necessity  was 
fully  stated  to  the  Navy  Board  on  a  subsequent  occasion,  when  they  found  it  neces- 
sary to  make  ini|uiries  on  that  subject,  by  several  eminent  Russia  merchants  in  this 
country,  who  weie  of  opinion  that  the  charges  of  the  Russian  house  for  commission 
were  perfectly  fail-,  and  according  to  the  estalilished  usage — that  had  such  house  not 
been  employed,  the  purchases  would  have  amounted  to  moi-e  by  ten  or  twelve  per 
cent,  besides  being  attended  with  oonsideral)ly  greater  difficulty,  and  much  risk — 
that  the  commission  so  paid  to  the  foreign  hou.se  was  always  considered  as  a  part  of 
the  ]>rime  cost  of  the  article  purchased  abroad — and  that  the  commissioners  had  [299] 
been  therefore  satisfied  with  and  resolved  to  allow  such  charges. 

The  same  evidence  was  given  with  respect  to  the  charge  for  the  masts  ;  and  the 
whole  was  confirmed  by  the  testimony  of  eminent  Russia  merchants. 

It  w-as  proved  that  the  other  timber  loaded  to  stow  the  masts  (and  which  is 
called  dunnage),  was  necessary  for  that  purpose,  and  that  Bi'itish  ships  could  not 
siifcly  load  masts  without.  Evidence  was  also  given  by  Sir.  A.  S.  Hammond  anil 
others,  that  the  defendant  had  olfered  all  such  duiniage  to  the  Boai'd,  w-ho  had 
rejected  it  as  unfit  for  any  purposes  of  his  Majesty's  dock-yai-ds,  and  that  the  subject 
of  the  defendant's  nut  accounting  for  freight  had  been  considered  by  ihe  commissioners, 
and  aliandoncd. 

The  Solicitor  General,  Jorvis,  and  Wyatt,  for  the  Crown,  urged  that  the  main 
question  in  this  case,  which  was  one  of  great  importance  to  the  public,  was  whether 
the  defenilant  was  entitled,  by  the  terms  or  nature  of  his  mission  of  state  policy, 
entitled  to  ciiarge  the  Oovernment  for  the  employment  of  other  persons  in  performing 
the  duties  of  the  service  for  whi(-h  he  was  personally  engaged. 

And  they  objected,  oti  the  facts  of  the  case,  to  the  (charges  of  conunission  by 
Tliorlcy  and  Co.  as  payable  by  (Government  at  all— and  more  parti-[300]  I'ldarly  to 
its  being  charged  as  prime  cost,  whereby,  besides  its  being  a  practice  calculated  to 
enable  persons  so  employed  to  commit  fraud  to  any  amount  on  the  public  purse, 
which  was  too  often  considered  open  to  any  one  who  had  uppiiil unities  of  acce-s  to  it, 
commission  would  thus  l)e  paifl  upon  commission. 

They  next  insisted  that  the  defendant  was  liable  to  account  to  (iovernnienl  fur 
tlie  i)rolits  made  by  him  on  the  dunnage,  or  at  least  for  a  proportion  of  tiie  freigiit  and 
insurance,  and  for  the  interest  of  the  balances  of  public  money  from  time  to  lime  in 
his  hands. 

And  finally,  that  he  ought  to  ri-fiind  fur  tiie  bendit  of  the  public,  tlie  presents 
and  giatnilies  which  had  been  received  by  him  from  I  hoiley  and  Vn.  (lie  Kussian 
merchants. 

And  they  urged,  that  ahhough  the  Navy  liuard  had  passed  the  detendant's 
accounts,  and  alloweil  all   those  objectionable  ehaiges,  it  wa.s  what  the  Connnissionens 
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as  a  Boaid  were  not  anthoiizcfl  to  do,  and  therefore  the  defendant  was  still  lia})le  to 
account  to  the  Crown,  by  means  of  the  intervention  of  this  Conrt. 

Dauncey,  Martin,  Abercrombie,  and  Shadwell,  for  the  defendant,  contended  that 
as  there  had  been  no  fraud,  either  actual  or  implied,  chaiged  or  proved  on  the  part 
of  the  defendant,  and  his  accounts  had  been  legularly  and  annually  allowed  [301]  by 
the  Nav_v  Board,  he  could  not  now,  at  this  distance  of  time,  be  called  on  to  account, 
as  required  by  the  prayer  of  this  bill. 

As  to  the  charges  of  commission,  &c.  to  Thorley  and  Co.  they  relied  on  the 
practice  of  the  trade,  and  the  advantage  accruing  from  it  to  the  Navy  Board,  as  proved 
by  the  evidence,  and  ui-ged  that  it  could  never  be  held,  that  a  person  in  the  situation 
of  the  defendant,  acting  under  a  similar  engagement,  would  or  could  be  expected  to 
defray  such  necessary  charges  out  of  his  own  commission,  even  if  it  were  adequate  to 
the  payment  of  them. 

The  subject  of  the  broken  stowage  they  contended  had  been  fully  explained  by 
the  statements  of  the  answer,  and  the  evidence,  and  that  that  was  also  a  necessary 
matter  which  it  could  not  be  expected  the  defendant  should  be  at  the  charge  of. 

The  demand  of  interest  for  balances  in  the  defendant's  hands,  they  submitted 
could  not  be  supported. 

The  presents  received  were  defended  on  the  ground  of  the  general  usage  of  the 
trade,  as  established  b}'  the  existing  custom  of  merchants  dealing  in  the  paiticular 
subject  of  traffic,  under  the  same  circumstances.  And  they  adverted  to  the  public 
nature  of  the  defendant's  commission,  [302]  which  they  submitted  was  of  a  nature  to 
be  most  liberally  considered. 

Richards,  Chief  Baron,  now  delivered  judgment — having  stated  the  information 
and  its  object,  and  the  result  of  the  evidence  on  both  sides,  laying  great  .stre.ss  on 
the  vital  importance  of  the  commission  on  which  the  defendant  was  employed. 

In  the  first  place  (said  his  Lordship)  it  is  material  to  observe,  that  the  employ- 
ment out  of  which  this  investigation  of  the  defendant's  accounts  arises,  was  not 
originally  sought  by  the  defendant,  or  applied  for  by  him  to  Government;  but  it 
was  proposed  b}^  the  Navy  Board  to  him  in  the  first  instance.  The  contract  itself, 
we  must  also  observe,  was  one  which,  from  its  nature  and  object,  was  founded  on 
great  confidence  in  the  defendant's  character  for  commercial  knowledge,  and  skill, 
and  private  integrity,  and  it  was  one  which  was  in  its  object  and  result  of  the  most 
vital  importance  to  the  prosperity  of  this  country,  for  on  it  depended  at  that  time  no 
less  a  care  than  the  supply  of  the  British  navy  with  necessary  stores — that  navy 
which  has  effected  so  much  for  us  in  every  respect — and  which  has  advanced  the  mari- 
time character,  and  established  the  internal  security  of  the  Ijest  interests  of  the  nation. 
But  whatever  were  the  advantages  resulting  from  the  policy  of  adopting  the 
measures  from  which  the  defendant's  employment  sprung,  there  [303]  was,  in  point 
of  fact,  an  express  contract  made  with  him  by  the  Navy  Board,  and  the  eftect  of  that 
contract  is  now  the  only  question  for  the  Court.  It  is  objected,  on  the  part  of  the 
Board,  that  the  contract  entered  into  by  them  with  this  gentleman  was  an  imprudent 
one  ;  that  the  commission  which  the  Board  agreed  to  allow  the  defendant  for  his 
services  was  much  too  large  :  and  that  it  might  have  been  contracted  for  at  a  far 
lower  rate  of  remuneration.  Now  even  if  that  were  so  in  point  of  fact,  it  is  still  a 
valid  contract,  and  one  which  must,  notwithstanding,  if  the  contracting  parties  were 
competent  to  make  the  agreement,  be  carried  into  eftect  by  this  Court,  called  on  as  it 
is  to  pronounce  on  its  validity,  unless  fraud,  mistake,  surprise,  or  some  other  reason 
can  be  shewn  to  warrant  the  interference  of  a  Court  of  Equity. 

It  does  not  appear  to  me  to  have  been  necessary  (as  it  was  contended  to  beon 
the  part  of  the  Navy  Board)  that  the  defendant  should  go  to  Riga  within  a  year. 
The  letter  of  instructions  adverts  merely  to  the  possibility  of  his  doing  so :  nor  is 
there  any  substantial  objection  made  on  the  ground  of  any  misconduct  on  the  part  of 
the  defendant. 

The  engagement  was  in  all  events  to  be  performed.  Now,  whether  the  engage- 
ment could  have  l)een  perfoimed  more  economically,  or  whether,  in  other  woids,  the 
purchases  entrusted  to  the  defendant's  discretion  could  have  been  [304]  made  for  less 
money  or  not,  that  is  an  inquiry  with  which  at  present  we  have  nothing  to  do. 

It  is  only  neces-sarj-  to  inquire  what  the  contract  was,  and  whether  this  gentleman 
was  entitled  under  it  to  the  commission  per  cent.,  which  he  has  charged  on  the  money 
expended  by  him. 
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Undoubtedly  on  principles  of  pnlilic  policy,  it  would  not  be  rij;lil  to  disturb  con- 
tracts made  In'  the  public  with  persons  in  the  situation  of  the  defendant.  Public 
confidence,  in  the  dealings  of  the  Government  with  persons  in  the  character  of  this 
defendant,  is  of  the  first  importance,  and  should  be  regarded  above  all  other  con- 
siderations ;  and  that  confidence  ought  not  to  be  shaken  in  consequence  of  the  result 
of  any  subsecjuent  calculation  and  inquiiy  by  the  Commissioners  of  a  public  board, 
shewing  that  their  contract  has  been  injurious  to  the  public  merely  on  the  ground  of 
too  great  liberality  in  remunerating  the  service  required  and  performed. 

That  observation  is  the  more  necessary  to  be  made  here,  because  one  of  the 
counsel  for  the  Board  has  said,  that  there  were  persons  to  be  found  who  had  no 
objection  to  put  their  hands  into  the  public  purse,  merely  because  it  was  considered 
open  to  the  public. 

I  cannot,  sitting  here,  admit  any  such  thing  ;  and  it  certainly  cannot  any  where 
be  eonsiftered  as  applicable  to  engagements  of  this  nature,  made  [305]  with  persons 
in  the  situation  of  this  defendant.  The  Xavy  Board  could  not  make  a  contract  of 
this  sort  with  any  common  person  who  might  otter  himself  to  their  notice.  This  was 
not  an  occasion  calling  on  the  Navy  Board,  in  a  spirit  of  strict  economy,  to  go  round 
and  barter  with  every  one  who  might  be  disposed  to  bid  for  the  employment,  with  a 
view  to  cheapness  ;  it  was  a  matter  of  trust,  of  confidence,  and  delicacy.  If  any  one 
has  been  in  fault  in  the  transaction,  it  is  most  assuredly  the  Navy  Board,  and  they 
cannot  be  controlled,  even  if  they  could  be  considered  as  having  acted  imprudently  ; 
nor  ought  they,  on  the  other  hand,  (if  that  honorable  board  could  be  supposed  to  be 
capable  of  any  such  attempts)  to  be  permitted  to  take  advantage  of  their  own 
improvidence  in  such  matters. 

It  was  a  time  of  war,  and  of  gi'cat  peril  to  the  person  undei'taking  the  service,  and 
the  trust  necessarily  reposed  in  such  person  was  one  of  the  first  importance,  requiring 
in  him  very  considerable  talent  and  address,  and  he  must  thei'efore  have  been  a  man 
capable  of  great  confidence.  Then  there  is  no  imputation  whatever  on  the  defendant's 
integrity  or  ability  ;  or  his  manner  of  carrying  the  engagement  into  e.xecution.  The 
sole  objections  are  to  the  expenditure,  and  the  defendant's  charges  for  commission, 
and  other  less  important  matters. 

liis  Lordship  then  proceeded  to  state  the  main  facts  adverted  to  in  the  pleadings, 
and  gi\en  in  evidence,  and  the  terms  of  the  contract. 

[306]  In  1795,  the  defendant  delivered  in  his  first  accounts  to  the  Navy  Board. 
I  d(j  not  know  when  that  account  was  audited,  but  I  have  reason  to  believe  that  it 
was  in  179(5.  He  debits  them  with  certain  expences  as  the  prime  cost,  referring  to 
Thornton  and  Sons'  accounts,  and  then  charges  his  own  commission  specifically. 
Thornton  and  Son  refer  to  the  invoices  of  Thorley  and  Co.  who  ch.arge  their  commis- 
sion of  2].  per  cent,  as  is  stated  to  be  usual  in  the  course  of  that  (the  hemp)  trade, 
and  place  it  at  the  foot  of  the  invoices. 

In  one  word  Lindegren  hands  over  in  the  same  mannei'  every  succeeding  year  to 
the  Navy  Board  his  accounts,  charging  for  his  own  commission,  and  referring  as  before 
to  Thornton  and  Son,  and  they  to  the  invoice  of  Thorley  and  Co.  where  they  are 
found  to  have  charged  21.  per  cent,  on  the  disbursements  in  Russia,  all  of  which  is 
thus  distinctly  brought  luidei'  the  consideration  of  the  Navy  Board. 

Then  the  short  (|ueslioii  is,  whether  the  defendant  was  bound  to  pivy  the  eommis- 
.sion  so  chai-ged  by  'I'hoi'ley  and  Co.  out  of  his  own  per  centagi^.  Were  it  a  common 
transaction  between  private  merchants  in  this  country,  it  woultl  lie  .so  perhaps;  but 
we  must  in  this  pl.ice  construe  all  contracts  according  to  their  particular  nature  anil 
object,  and  the  situation  and  circumstances  of  the  contracting  parlies.  Now,  viewing 
this  contract  in  that  way,  we  find  from  the  evidence  that  the  [307]  .idditional  charges 
complained  of,  have  ])rocured  great  advantages  to  the  dcfend.inl's  employers.  Here 
it  is  obvious,  that  whenever  the  defendant  should  have  made  his  personal  appearance 
in  the  market,  it  would  injure  the  |)urch.isc  of  the  article  by  raising  the  jirice.  It  wa.s 
therefore  necessary,  even  on  the  ground  of  economy,  that  he  should  em|)loy  a  Russian 
agent,  and  that  agent  of  course  nuist  be  paid  according  to  the  usual  piacticc,  and  at 
the  accustonierl  rate.  It  is  agreed  that  a  nuirchant  here  caiwiot  even  in  common  cjises 
do  business  of  this  sort,  and  in  this  particular  market,  advantageously,  without 
cm]ili)ying  a  resident  merchant  there  as  an  agent  also,  not  even  if  he  should  siuid  over 
or  go  thither  himself.     That  is  proved  to  be  the  common  and  necess;u-y  course. 

In  employing  an  agent  there,  therefore  there  is  no  question,  but  that  the  defen- 
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dant  was  right.  The  only  real  question  is,  who  (whether  he  or  his  employers)  is  to 
pay  that  agent. 

A  -^'ery  particular  part  of  the  case  is,  that  the  accounts  were  sent  to  the  Navj^ 
Board  every  j'ear,  and  by  them  investigated ;  and  the  evidence  bears  the  defendant 
out  in  the  propriety  of  his  conduct  and  his  charges. 

[His  Lordship  then  referred  to  the  various  letters,  and  the  evidence.] 

[308]  Sir  A.  S.  Hammond  says,  that  he  found  from  honest  information,  that  the 
course  of  dealing  in  such  matters  in  the  Russian  market,  was  necessarily  by  means  of 
employing  an  established  mercantile  house  there  as  agent ;  and  that  their  remunera- 
tion was  uniformly  considered  as  part  of  the  prime  cost,  and  he  approved  of  the 
defendant's  conduct  throughout.  Then  the  Navy  Board,  and  that,  as  it  appears  j'ear 
after  year,  have  allowed  the  accounts,  all  of  which  state  distinctlj^  the  fact  of  the 
employment  of  the  foreign  agent,  and  make  the  corresponding  charge. 

Now,  supposing  this  were  a  transaction  between  A.  and  6.  could  this  Court  even 
then  inteifere  to  re-open  these  accounts  under  such  circumstances'?  I  certainlj' 
think  not. 

The  next  question  is,  whether  the  Government  was  bound  by  this  contract  of  the 
Navy  Board.  The  Government  itself  cannot  make  such  contracts  as  these  but 
through  the  medium  of  the  Na\y  Board,  and  they  are  for  such  purposes  a  competent 
ministerial  body — the  constitutional  agents  of  the  public ;  and  they  are  capable  as 
such  of  binding  the  Government.  Being  so,  if  they  enter  into  a  contract  knowing 
facts,  which  form  the  ground  of  the  objections  afterwards  made  to  it,  is  it  not  binding  I 
In  this  case  the  Navy  Board,  knowing  all  that  is  now  brought  forward,  still  continued 
to  settle  the  accounts  from  time  to  time  without  making  any  of  the  objections  which 
are  now  made. 

[309]  If  the  Navy  Board  had  filed  this  bill,  could  I  have  relieved  them  1  Certainly 
not.  The  commission  allowed  may  have  been  too  large  ;  but  that  is  what  I  cainiot  now 
inquire  into  here :  we  see  that  it  was  an  engagement  of  peculiar  difficulty  and  hazard, 
to  what  extent  we  know  not.  The  Navy  Board  in  fact  made  an  express  contract,  and 
they  have  bound  themselves  by  it ;  and  therefore  the  Admiralty,  their  immediate 
superiois,  and  the  Government,  whose  official  organ  for  this  purpose  they  wei'e,  are 
also  bound  by  that  contract. 

On  that  part  of  the  case  therefore,  I  can  gi\'e  no  relief. 

As  to  the  charge  in  the  information  which  relates  to  the  stowage,  that  being  in  all 
respects  under  the  same  circumstances,  it  comes  under  the  same  observations.  The 
question  of  the  broken  stowage  was  as  much  before  the  commissioners  as  the  question 
of  the  disputed  commission  :  it  was  necessary  and  pioper  that  there  should  have  been 
such  things  loaded  for  the  security  of  the  valuable  cargo,  and  the  Board  refused  in 
geneial  to  take  the  stowage  on  its  arrival  in  this  country. 

Then  arises  the  question  of  interest  which  is  certainly  one  of  considerable  nicety. 

This  is  a  claim  of  interest  on  the  balances  in  hand  of  public  money  required  to  be 
paid  by  the  person  to  whom  it  was  imprested. 

[310]  Now  the  evidence,  or  rather  the  .answer,  shews  that  the  defendant  never  had 
at  any  time  more  than  a  \'ery  trifling  balance  in  his  hands  ;  and  that  but  for  a  short 
time  (his  Lordship  read  the  statement  in  the  answer  relating  to  that  part  of  the  case). 

Keally,  in  such  transactions  as  these,  it  must  sometimes  happen  that  per.sons  so 
employed  have  more  monej^  in  their  hands  than  they  use  ;  but  unless  something  strong 
be  proved  against  such  persons,  it  is  outrageous  that  go\'ernment  should  charge  them 
with  interest  on  such  money.  Had  the  defendant  trafficked  with  the  balances  in  any 
way,  or  made  interest  by  theni,  and  it  could  be  proved,  it  might  be  another  thing,  and 
such  a  case  would,  perhaps,  deserve  consideration  ;  although  I  doubt  indeed  whether 
even  in  that  case  this  Court  could  call  on  him  to  pay  interest  after  his  accounts  had 
been  passed  under  the  circumstances  of  this  case.  The  present,  however,  is  infinitely 
too  slight  a  case  for  the  interference  of  the  Court. 

On  that  part  of  the  case  theiefore,  as  on  the  former,  I  can  make  no  decree. 

With  respect  to  the  participation  in  the  commission  allowed  to  Thorley  and  Co. 
under  the  name  of  gratuities,  I  never  had  a  doubt  about  the  impropriety  of  it.  On  that 
charge  therefore  there  must  be  an  account  decreed,  and  when  it  shall  be  ascertained 
what  has  been  so  paid  by  way  of  gratuity,  or  in  the  foim  of  presents,  the  whole  must 
[311]  l)e  paid  back  again  Ijy  the  defendant.  That  is  a  matter  which  ne\-ei-  came  before 
the  Board,  and  as  such  practice  has  been  attempted  to  lie  defended,  on  the  ground  that 
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it  is  according  to  the  custom  of  merchants,  I  can  only  say,  that  I  am  sorry  that  any 
such  custom  should  exist,  for  it  is  a  custom  which  is  contrary  to  every  principle  of 
equity,  justice,  and  morality. 

Decree  accordingly  : 

Referring  it  to  the  Deputy  Eemembrancer  to  take  an  account  of  what  had  been 
received  by  the  defendant,  by  way  of  allowances,  gratuities,  or  otherwise,  from  Thorley 
and  Co.  in  respect  of  his  purchases  and  commission  thereon — the  defendant  to  pay  what 
should  be  found  to  have  beeti  received  by  liim  on  taking  such  account,  and 

As  to  the  several  other  matters  of  the  information,  the 

Defendant  to  go  without  day. 


[312]    CoRAJi  Richards,  Lord  Chief  Baron. 

The  Attorney  General  v.  Hoseason.  Friday,  1.5th  January  1819.— Where,  in 
consequence  of  doubts  as  to  the  amount  of  salary  and  other  terms,  on  which  a 
public  othcer  of  merit  continued  to  perform  satisfactorily  the  duties  of  the  service 
to  which  he  had  been  appointed  ;  the  public  board  or  ottice  acting  in  the  direction 
and  controul  of  the  particulai'  department  of  Government  under  whom  he  was 
employed,  required  him,  after  his  accounts  were  passed,  to  refund  money  considered 
to  be  over-paid  to  him,  which  had  been  charged  by  him  according  to  an  account 
framed  on  what  he  had  long  before  communicated  to  the  Board,  as  his  under- 
standing of  the  terms  on  which  he  was  to  be  employed,  and  never  contradicted 
by  them  ;  and,  on  his  refusal,  to  re-open  the  accounts  ;  the  Attorney  General 
tiled  an  information  against  him  in  this  Court,  for  the  purpose  of  compelling  him 
to  do  so ;  the  Court  refused,  the  questions  proving  to  be  quantum  meruit — 
or  utrum  horum — to  make  any  such  decree — holding  that  it  had  no  power  to 
Kx  the  value  of  the  services  of  a  public  officer,  or  to  compel  him  to  make  an 
election  of  one  of  two  modes  of  remuneiation. — An  allowance  of  per  ccntage 
on  money  disbursed  is  not  a  fee,  giatuitv,  penpiisite,  or  emolument,  within  the 
25  (Jco.  in.  c.  52. 

The  defendant  had  been  appointed  (10th  .Tune,  1801)  his  Majesty's  naval  officer 
(keeper  of  the  naval  stores)  at  the  port  of  Madras,  by  warrant  of  the  naval  otlicer 
commanding  on  that  station,  (then  Vice-.Vdmiral  Rainier)  at  a  salary  of  2001.  a  year, 
with  certain  allowances  for  house-rent,  office-charges,  and  stationary  ;  and  a  per  centage 
of  one  c|uartcr  (or  3d.)  in  the  pound,  on  the  amount  of  all  his  disbursements,  on  account 
of  theii-  service,  l)eing  the  same  salary,  &c.  as  his  predecessor  had  had. 

In  consequence  of  the  act  of  parliament  of  the  2.5  Geo.  III.  c.  52,  for  abolishing 
fees,  gratuities,  perquisites  and  emoluments  I'cceived  in  public  offices,  and  Kxing  the 
Siilaries  of  officers,  a  scheme  of  salaries  was  proposed  by  the  commissioners  to  the  priv}- 
council,  as  proper  to  be  allowed  to  the  civil  otlicers  and  clerks  of  the  several  naval 
departments,  as  a  compcn-sation  for  their  services,  [313]  and  in  lieu  of  their  then 
salaries,  fees,  and  gratuities. 

The  scheme  was  adopted  by  the  council,  and  the  regulations  ordered  to  lie  ollicially 
promulgated  both  at  home  and  abroad  (generally);  the  salaries  were  directed  to 
commence  from  the  30th  June,  1801. 

The  defendant  held  the  a|)pointment  till  the  10th  A])ril,  l.SOG,  when  he  resigned. 

The  port  of  Madras  had  not  been  mentioned  in  the  scheme;  but  the  orilcr  in 
council,  and  the  proposed  regulations,  were  transniitt(,'d  to  the  defendant  there,  by 
the  commissioners  of  the  nav}',  which  he  received  and  acknowledged  by  letter,  lllh 
Februaiy,  1804.  In  that  letter  the  defendant  stated,  thai  .dtiiough  no  mention  was 
made  of  Madras,  yet,  as  the  legulatious  had  l)een  forwarded  to  him,  he  should  take 
it  for  granted,  that  the  .scheme  extended  to  Madras,  and  should  therefore  in  future, 
after  having  laid  the  scheme  before  the  commissioner  in  chief,  draw  on  them  for  OOOl. 
u-year  during  war  ;  (that  being  the  salary  lixed  for  the  same  appointment  at  the  Cape) 
and  for  tin:  arrears  since  the  1st  July,  1801,  till  further  instructions. 

To  that  letter  the  commissioners  returned  no  answer. 

[314]  In  the  mean  time  lietween  the  Defendant's  llrst  acceptance  of  the  office,  and 
the  date  of  the  above  letter,  he  had  made  frequent  applications  to  llie  conim.anding 
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orlicer  of  the  station,  for  his  authuiity  to  debit  the  commissionei-.s  of  the  navy  in  his 
accounts,  with  an  increase  of  the  allowance  for  house  rent,  and  ofhce  expences,  and 
stationary,  and  received  his  sanction  for  so  doing.  Afterwards,  on  occasion  of  receiving 
a  letter  from  the  commissioners,  referring  him  to  the  regulation,  prohibiting  his  acting 
as  prize  agent,  he  wrote  a  letter  to  them  (4th  June,  1803,)  expressing  his  regret  at  his 
misunderstanding  of  the  rule,  and  adverted  to  the  open  and  well  known  practice  of 
his  predecessors  in  that  particular  as  a  precedent  for  his  so  doing  ;  and  he  complained 
of  the  great  inadequacy  in  all  respects  of  his  appointed  salar\'  (the  "2001.  per  annum) 
and  the  privileges.     To  that  letter  the  Commissioners  gave  no  answer. 

In  the  following  February,  having  received  the  orders  in  council  as  before  mentioned, 
and  written  the  letter  which  has  been  already  extracted,  and  having  laid  both  before 
Admiral  Kainier,  the  Commander  in  chief  of  the  station,  requiring  that  otiicer's 
consideration  of  the  matter,  and  his  authority  to  increase  the  salary  of  the  appoint- 
ment to  6001.  a  year-sterling,  the  Admiral  approved  the  proposal,  and  accordingly 
authorized  him  to  charge  the  Navy  Boaid  proportionally  at  the  rate  of  8s.  the  star 
pagoda,  from  the  1st  July,  1801.  That  letter  of  the  command-[315]-ing  officer  was 
afterwards  countersigned  also  by  his  successor  on  the  station  (Lord  Exmouth). 

In  consequence  of  such  sanction  of  his  Commanders  in  chief,  the  defendant  after- 
wards prepared  his  accounts,  charging  his  salary  at  6001.  a  year ;  and  an  increase  of 
pagodas  per  men.sem,  on  account  of  house  rent  and  clerks  wages,  and  an  additional 
allowance  per  annum  for  stationary,  which  pioduced  a  letter  from  the  commissioners 
of  the  navy,  dated  6th  April,  1805,  directing  the  defendant's  attention  to  the  silence 
of  the  order  in  council,  as  to  any  increase  of  salary  at  Bombay  or  Madras ;  and 
observing  that  there  had  been  no  subsequent  authority  for  any  such  increase.  It  then 
stated,  that  if  the  increased  salary  had  been  payable  under  the  order  of  council,  there 
would  in  that  case  have  been  no  allowance  chaigeable  for  commission,  house-rent,  and 
stationary,  and  they  accordingly  desired  the  defendant  to  abate  from  his  next  account 
the  additional  salary,  and  continue  to  charge  the  former  till  further  orders. 

The  defendant,  afterwards  in  consequence  of  dissatisfaction,  tendered  his  resigna- 
tion to  the  commanding  officer,  (Lord  Exmouth)  who  wrote  to  him  on  the  12th  March, 
1806,  accepting  that  resignation  with  expressions  of  approbation  and  regret,  and  of 
complete  satisfaction  with  the  justice  of  his  accounts,  and  the  reasons  by  which 
Admiral  Rainier  had  been  induced  to  authoiize  the  increase  of  his  salary  and 
allowances. 

[316]  The  Lords  Commissioners  of  the  Admiralty,  on  the  i-ecommendation  of  the 
Navy  Office,  by  letter  of  the  12th  May,  1807,  apprizing  their  Lordships  of  the  large 
increase  of  the  defendant's  allowances,  which  they  justified  as  being  no  more  than 
equivalent,  and  as  having  been  approved  by  Admirals  Rainier  and  Lord  Exmouth, 
representing  that  his  salaiy  was  only  6001.  a-year,  had,  by  letter  of  the  14th  of  the 
same  month,  directed  the  increased  allowances  charged,  to  be  allowed  as  having  been 
sanctioned  by  the  commanding  officers  abroad,  by  whose  opinion,  in  consequence  of 
their  opportunities  of  judging  of  the  propriety  of  the  augmentation  of  such  allowances, 
they  so  determined. 

In  point  of  fact,  the  salary  of  2001.  a-year,  with  the  increased  allowances,  amounted 
in  the  whole  to  something  more  than  that  of  6001.  a-year  without. 

Under  these  circumstances  (the  defendant  having  drawn  on  the  Navy  Office  for 
the  amount  of  his  accounts)  the  Navy  Office  (notwithstanding  the  letter  from  the 
Lords  of  the  Admiralty,  founded  on  their  leprescntation)  by  letter  of  the  9th  of  March, 
1810,  required  him  to  refund  the  ditierence  of  salary  between  that  charged  in  his 
accounts  with  government,  (6001.  a-year)  and  that  originally  allowed  (2001.  a-year). 

The  defendant  refusing  to  refund,  the  Attorney  General  filed  the  present  informa- 
tion against  [317]  him — praying  that  it  might  be  declared,  that  the  salary  of  6001. 
a-year  allowed  the  defendant  for  his  services,  was  in  lieu  of  all  allowances  foi'  house- 
rent,  office-charges,  stationary,  and  per  centage,  and  that  he  was  not  entitled  thereto 
— and  for  an  account,  in  which  all  such  chaiges  should  be  disallowed. 

The  cause  having  come  on  to  be  heard,  on  the  bill  and  answer,  and  evidence, 
stating  and  pro\'ing  in  substance  the  abo\'e  facts, 

The  Attorney  General,  Jervi.s,  Dauiicey,  and  Wyatt,  for  the  Crown,  submitted 
that,  under  these  circumstances,  the  defendant  must  be  taken  to  have  made  his  election 
to  receive  the  increased  salary,  and  to  have  done  so  on  the  terms  annexed  to  it,  the 
abolition  of  all  fees,  perquisites,  gratuities,  and  emoluments,  which  (although  Madras 
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hiul  not  betii  ineiiUoiied  in  tlie  Uidcr  in  Council  li.y  Go\crnniL'ntj  lie  hHil  \  iitually 
acceded  to  :  and  that  therefore  he  was  bound  by  the  terms  of  that  order.  They 
insisteil  that  the  commanding  officer  of  the  station  had  no  authority  so  to  increase 
the  naval  oflicer's  sabiry,  without  the  assent  and  confirmation  of  the  Lords  of  the 
Admiralty. 

Copley,  Serjt.  Koupell,  and  Palmer,  for  the  defendant,  contended  that  the  Court 
could  not  grant  the  prayer  of  the  information,  for  that  the  defendant  having  received 
the  sanction  of  the  commanding  officers  of  the  sUition  for  what  he  [318]  had  done,  and 
that  as  the  Board  had  in  fact  confirmed  that  sanction,  there  existed  no  ground  foi-  calling 
on  him  to  make  his  election,  in  a  matter'  which  had  been  already  finally  concluded. 
Jervis  replied. 
Cur.  adv.  vult. 

15th  January. — Richards,  Lord  Chief  Baron,  now  delivered  judgment,  when  his 
Lordship  entered  very  minutely  into  the  facts  and  circumstances  of  the  caise — the 
object  of  the  information — and  the  ground  of  the  defence.  [Much  of  his  Lordship's 
reasoning  depended  on  and  applied  merely  to  the  particular  facts  in  evidence  in  the 
cause.  The  only  general  principles  of  law,  as  att'ccting  the  jurisdiction  of  the  Court 
and  the  construction  of  the  sUitute  of  2-5  Geo.  IIL  c.  52,  deducible  from  his  Lordship's 
determination  in  the  present  case,  are  comprehended  shortly  in  the  latter  part  of  the 
judgment.] 

The  defendant's  letters  (observed  his  Lordship)  convey  to  the  Mavy  Board  full 
notice  of  his  construction,  and  his  under.standing  of  the  applicability  to  himself,  of  the 
Order  in  Council  and  its  new  I'egulations,  and  whether  he  were  right  or  wrong,  they 
might  have  been  explicitly  answered.  Lidecd  the  letter  to  the  Navy  Office,  expressing 
the  defendant's  intention  to  draw  on  them  in  future  for  a  salary  of  6001.  a-year,  is  the 
foundation  of  the  present  proceeding. 

[319]  He,  however,  accepted  the  new  salary,  according  to  his  view  of  it,  with  the 
old  .illowances  foi'  house-rent,  office-charges,  stationary,  and  per  centage,  and  those 
at  an  increased  I'ate  ;  but  it  is  now  contended  that  all  such  allowances  ought  in  that 
case  to  have  been  curtailed. 

I  should  certainly  be  inclined  to  construe  the  defendant's  acceptance  of  the  increased 
.salary,  if  he  had  taken  it  under  tlic  Older  of  Council,  as  the  Navy  Office  have  done, 
and  should  have  thought  that  he  was  not  entitled  to  the  allowances.  It  is  extremely 
doubtful,  however,  with  nie,  whether  the  per  centage  can  be  consideied  to  be  a  fee, 
gratuity,  perquisite,  or  emolument ;  for  where  a  person  so  employed  advances  money 
for  stores,  or  even  where  he  gets  them  on  credit,  it  is  allowed  him  in  the  way  of 
interest  paid  for  money  advanced  by  hiin.  It  is  the  produce  of  the  employ  of  his 
capital,  or  his  credit.  The  other  allowances  I  think,  however,  are  within  the  words 
of  the  act. 

The  first  ipiestioii  is  whether  under  the  circumstances,  the  defendant  is  entitled 
to  the  .salary  of  GOOl.  a-ycar,  with  the  former  allowances.  Now,  if  that  depended 
entirely  on  the  construclion  to  lie  put  on  the  correspondence,  it  would  be  extremely 
iluiilitful  whether  the  Order  in  Council  was  applicalilc  to  the  case  of  this  defendant; 
in  other  wonls,  whcthci'  he  could  be  compellable  to  take  the  COOl.  a-ycar  exclusively 
of  the  allowances  ;  but  there  is  other  evidence  [320]  in  this  case.  Lortl  Kxinouth's 
letter  only  shews  the  high  opinion  which  he  had  of  the  defendant ;  but  the  letters 
of  the  Navy  Office,  and  of  the  Lords  of  the  Admiralty,  of  li>07,  are  most  materially 
in  his  favoi'.  It  appears  from  those,  that  the  eminent  naval  officers  commanding  on 
that  .station — two  persons  certainly  most  competent  to  judge  of  the  matter — did  not 
consider  the  Order  in  Council  imperative  on  this  defendant.  Then  his  accounts  have 
been  passed  with  these  charges  stated.  They  were  framed  according  to  the  increased 
rate  sanctioned  by  Admirals  Rainier  and  Lord  Kxmouth,  who  both  thought  the  salary 
and  allowances  inadcipiatc  to  the  service,  an<l  the  latter,  particularly,  distinctly  states 
that  he  tlujught  the  remuneration  insufficient. 

Then  how  can  I  say  that  the  defendant  was  bound  to  accept  thcliOOl.  a-year  aloiiol 
I  am  not  to  consider  the  (|uaiitinii  meruit  of  [lublie  services  of  this  nature,  and  to  .say 
what  aMiount  of  compensation  ought  to  have  been  ])aid  to  this  or  that  oHictw.  That 
is  altogether  matter  of  contract.  The  Board  themselves  never  contradicted  the  dclcn- 
dant's  own  underst<inding  of  the  terms  of  his  engagement,  as  comnnmicatcd  to  them 
by  his  letters,  which  was  (and  that  under  the  authority  of  the  commanding  officer  of 
the  stiition)  that  he  considered  himself  entitled  to  the  iMcrea.sed  salary  and  allowances; 
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and  therefore  this  Court  cannot  now  be  called  on  to  declare  that  that  was  a  misunder- 
standing, and  to  set  it  right. 

[321]  1  cannot  consider  the  defendant  bound  to  take  the  (jOOl.  a-year  exclusively  ; 
nor  can  I  so  declare.  I  cannot  now  put  him  to  a  new  election,  and  therefore  I  must 
dispose  of  this  information  as  one  on  which  I  cannot  act. 

There  is  no  dismissal  in  the  case  of  the  Crown  ;  therefore  the  decree  must  be  in 
point  of  words  of  form  : 

Let  the  defendant  go  without  day. 

Adlard  v.  >Smith.  Wednesday,  13th  January  1819.  The  Court  will  order  a  person 
who  has  been  in  custody  for  any  given  time  under  an  attachment  for  a  contempt 
of  its  authority  in  disobeying  an  injunction  ;  to  be  discharged  on  motion,  if  the 
portion  of  his  imprisonment  be  shewn  to  its  satisfaction  to  be  commensurate  with 
the  degree  of  the  oftence,  on  the  terms  of  paying  the  costs  of  his  contempt ;  not- 
withstanding the  application  be  opposed  on  the  part  of  the  plaintiff. 

Martin  moved,  on  the  part  of  the  defendant  in  this  cause, — who  was  in  Lincoln 
gaol,  under  an  attachment  issuing  out  of  the  Court  against  him,  for  a  contempt  in  not 
obeying  a  writ  of  injunction  restraijiing  him  from  ploughing  certain  pasture  lands  of 
the  plaintiff,  in  his  occupation  as  tenant,  on  which  he  had  been  arrested  on  the  23d  of 
May  last — that  he  might  be  discharged  out  of  custodj'. 

The  affidavit  of  the  defendant,  after  disclosing  the  circumstances  of  his  case  stated, 
that  he  had  been  in  custody  under  the  process,  ever  since  the  23d  of  May,  and  that 
he  had  a  wife  [322]  and  childien  depending  on  him  for  their  support. 

It  was  urged  that  as  the  disobedience  of  a  writ  of  injunction,  was  a  contempt  and 
an  offence  against  the  Court,  the  Court  might,  under  circumstances,  order  a  defendant, 
who  had  been,  for  any  given  period,  imprisoned  for  that  offence,  to  be  discharged  if 
they  should  think  the  measure  of  his  punishment  adequate  to  the  degree  of  his  offence. 
And  it  was  pressed,  that  in  this  case  where  the  defendant  had  been  so  long  imprisoned 
for  au  offence  against  the  Court,  by  contempt  of  its  writ,  if  the  Court  should  think 
the  period  of  the  defendant's  confinement  a  punishment  equivalent  to  that  offence, 
they  would  have  power  to  order  his  discharge,  and  that  on  motion. 

Richards  opposed  the  application,  on  the  ground  that  the  contempt  for  which  the 
defendant  had  been  committed  was  not  merely  that  it  was  an  indignity  to  the  Couit, 
l>ut  that  the  plaintiff  was  interested  in  the  quantum  of  punishment  awarded  to  the 
defendant,  for  a  contumacy  which  affected  his  rights,  and  which  he  had  filed  the 
present  bill  to  protect. 

The  Lord  Chief  Baron  (adopting  expressly  the  principle  on  which  the  application 
was  founded,  that  the  cause  of  the  defendant's  imprisonment  being  a  contempt  of  the 
authority  of  the  Court,  the  Court  had  power  to  regulate  the  measure  of  [323]  punish- 
ment, declared  himself  of  opinion,  in  the  absence  of  precedent  and  practice  either 
waj',  that  this  was  a  case  wherein  the  Court  should  necessarily  interfere  on  motion ; 
that  the  object  of  the  order  for  the  attachment  could  only  be  the  vindication  of  the 
authority  of  the  Court,  by  bringing  a  defendant  to  a  sense  of  the  respect  due  to  it, 
and  to  iuforce  obedience ;  and  that  therefore  whenever  the  term  of  a  prisoner's  con- 
tinement  could  be  shewn  to  be  proportioned  to  the  offence  which  gave  rise  to  it,  and 
to  have  produced  the  effect  intended,  the  Court  might  interfere  to  discharge  him  :  or 
otherwise  the  smallest  contempt  of  Court,  (if  a  vindictive  and  implacable  plaintiff 
should  have  a  right  to  oppose  his  own  injury,  to  an  application  for  such  interference), 
might  have  the  efl^ect  of  causing  a  defendant  to  be  imprisoned  for  life. 

On  that  principle,  his  Lordship  intimated  that  he  was  disposed  to  grant  the 
application  on  certain  terms,  and  because  in  this  case  he  considered  the  defendant's 
punishment  to  be  fully  adequate  to  the  offence  of  his  contempt ;  but  as  the  motion 
was  novel  and  would  establish  an  important  precedent,  he  desired  that  the  order 
might  be  suspended  till  he  had,  in  the  mean  time,  taken  au  opportunity  of  consulting 
the  highest  authority. 

It  was  afterwards  ordeied  that  on  payment  by  the  defendant,  of  the  costs 
occasioned  by  his  contempt,  and  of  this  application,  to  be  taxed  by  the  Deputy 
Eemembrancer,  he  should  be  discharged. 
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[324]    CoK.v.M  Richards,  Lord  Cuief  Baron. 

Driffiki-d,  Clerk,  v.  Orrkli,  and  Gorse.  Saturday,  16th  January  1819.— A  modus 
of  a  sum  of  money,  laid  as  payable  in  lieu  of  tithe  of  hay  and  all  small  tithes,  is 
not  supported  by  proof  of  the  payment  for  hay  and  non-payment  of  hay  in  kind, 
or  an\'  small  tithes,  either  in  kind,  or  sub  modo  ;  and  therefore  an  account  was 
decieed,  of  all  the  other  articles  said  to  be  covered  by  such  payment  so  failinj^ 
the  defendants  as  a  modus :  the  prescription  having  been  pleaded  more  generally 
than  proved. — Payments  laid  as  moduses  and  proved  to  have  been  always  paid 
within  memory,  and  not  opposed  by  evidence  of  their  origin,  held  to  he  suflieiently 
proved  to  establish  them  on  a  defence  of  moduses,  although  all  the  witnesses 
called  them  compositions. —A  modus  (established  by  evidence),  held  to  be  good 
(sed  dubitanter,)  although  laid  as  payable  by  the  owners  of  a  particular  esUite, 
for  all  the  lands  within  a  certain  district. 

The  plaintifT  was  vicar  of  the  parish  of  Prescott,  in  the  county  of  Lancaster.  The 
defendants  were  occupiers  of  land  within  the  township  of  Parr  in  that  parish.  The 
bill  was  tiled  for  an  account  of  hay,  and  small  tithes  generally. 

The  defendants  admitting  the  plaintiff's  geuei'al  title,  set  up  a  defence  of  moduses. 
Having  alleged  iu  their  joint  answer  that  the  defendant  Orrcll  occupied  a  certain 
farm  in  the  township  called  Parr  Plall,  and  certain  lands  there,  called  the  demesne  of 
Parr  Hall,  consisting  of  one  hundred  and  nineteen  acres  :  and  that  the  defendant  Gursc 
occupied  a  farm  there,  consisting  of  about  fifty-nine  acres,  forty-two  of  those  being 
pjirt  of  the  demesne  of  Parr  Hall,  the  boundaries  ;uid  quantities  of  which  were  set 
forth  in  a  scheilule  they  stated  that  they  had  been  informed  and  Ijclieved,  that  fi-om 
time,  &c.  until  plaintill'  was  appoijitcd  to  the  said  vicarage,  there  had  been  p.aid,  anil 
of  right  had  Ijeen,  and  then  was  due  and  payable  to  the  vicar  of  the  [325]  said  parish 
for  the  time  being,  or  to  the  person  or  persons  entitled  to  receive  the  vicarial  *dues 
on  E;ister  Monday  in  every  year,  by  the  owner  or  owners  for  the  time  being,  of  the 
.said  farm  called  Parr  Hall,  a  certain  annual  sum  of  1.3s.  4d.  for  and  in  lieu  of  the 
tithes  in  kind,  of  all  hay  yearly,  h.ad,  made,  or  taken,  upon  and  from  off  all  lands 
within  the  said  township  of  Parr,  and  for  and  in  lieu  of  the  tithes  in  kind  of  all 
tithealjle  matters  and  things,  the  tithes  whereof  are  usually  reputed  and  held  to  l)e 
small  tithes,  yearly  coming,  &c.  upon  and  from  off  all  lands  within  the  said  [jarcel  of 
the  said  demesne  of  Parr  Hall. 

They  also  set  up  the  following  moduses,  as  payable  l)y  the  occupiers  of  lauds 
within  the  said  townshi])  of  Parr  not  being  within,  or  parcel  of  the  said  demesne  of 
Parr  Hall  ;  5d.  for  every  married  man  residing  on  such  lauds,  in  lieu  of  Easter  oilerings 
for  each  married  man  ;uid  his  wife  ;  Id.  for  every  barren  cow  ;  and  l.ld.  for  every 
cow  not  barren,  in  lieu  of  the  tithes  in  kind  of  milk  and  calves  of  all  cows  on  such 
lands  ;  and  Gd.  for  every  colt,  in  lieu,  cV'c. 

[326]  The  witnesses  examined  for  the  defendants  in  support  of  the  first  modus  of 
13s.  Id.  [irovcd  that  no  tithe  of  h.iy,  or  small  tithes,  had  by  them,  or  by  any  other 
person,  to  their  knowledge,  been  paid  for  the  lands  within  the  demesne  of  Parr  Hall, 
cither  in  kind  or  sub  modo. 

Old  deeds  were  also  produced  in  evidence,  wherein  the  13s.  id.  was  mentioned  as 
payable  to  the  vicar,  for  and  as  a  prescription-rent  (some  of  them  stating  it  to  be  a 
modus,)  for  the  tithe  of  hay  and  all  small  tithes  in  Parr.  .\nd  sever.d  recei[)ts  (from 
17.57  to  l.Sl.O,)  were  put  in,  as  given  by  the  vicar  to  the  i)roprietors  o{  Parr  Hall  for 
that  sum,  stilting  it  to  be  a  presciiption  for  tithe  hay,  saying  nothing  of  other  tithes. 

The  witnesses  examined  to  ])rove  the  other  sums  of  money  .set  n|)  as  moduses, 
proved  the  uniform  payments  during  memory  ;  but  they  universally  called  tliem  com- 
positions, and  stated  that  they  wcie  demanded  as  compositions.  No  evidence  was 
offered  on  the  part  of  the  plaintiff,  to  impeach  or  vary  the  payment,  or  to  shew  their 
origin  to  have  been  since  legal  memory. 

*  An  objection  being  t;d<en,  though  not  much  insisted  on,  to  a  modus  laid  to  be 
piiyable  foi-  vicarial  dues,  the  Lord  Chief  Baron  observed  that  that  objection  h,id  i)cen 
overruled  in  this  Court,  iu  the  case  of  an  answer,  on  grounds  with  which  his  Lordsiiip 
declared  himself  satisfied. — Vide  I'lccvd  v.  Bendt,  and  UltlwH'  v.  [jfml  /liuiliiu/fiHii, 
vol.  i.  237. 
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To  that  evidence  the  plaintiffs  opposed  the  parliamentary  survey  and  other  iincient 
public  documents  wherein  the  tithes  were  estimated,  and  said  to  be  payable  to  the 
vicar :  and  no  mention  was  made  of  the  demesne  of  Parr  Hall,  or  of  any  [327]  modus 
payable  for  the  tithes  due  from  that  estate. 

Dauncey  and  Roupell,  for  the  plaintifts,  contended  that  the  modus  of  1.3s.  4d.  set 
up,  was  not  proved  by  the  evidence  as  laid  ;  objecting  that  that  money  payment  bad 
not  been  proved  to  have  been  rendered  in  lieu  of  all  small  tithes  ;  but  of  hay  only  :  and 
that  on  the  contrary',  the  receipts  negatived  so  much  of  the  application  of  the  money 
payment  by  confining  it  to  hay  :  ancl  that  the  payment  itself  being  chargeable  on  the 
owners  of  the  estate,  vitiated  it  as  a  modus,  because  it  would  l)e  uncertain  in  respect 
of  the  person  liable,  and  it  threw  such  difficulties  in  the  way  of  the  clergyman,  who 
was  by  law  entitled  to  remit  in  the  first  instance  to  the  person  actually  in  the  occupa- 
tion of  the  land,  as  might  render  it  in  many  cases  which  might  be  put,  (such  as  the 
event  of  a  disputed  title,  &c.)  impracticable  to  obtain  his  legal  right,  which  in  the 
common  cour.se  was  always  sufficiently  clear,  certain,  and  accessible. 

To  the  other  money  payments  they  objected ;  that  though  they  were  laid  as 
moduses,  they  were  stated  by  all  the  witnesses  to  be  compositions ;  and  therefore 
were  not  supported  by  the  evidence ;  and  as  an  issue  could  not  be  granted  to  try  a 
composition,  there  must  be  a  decree  for  the  plaintift',  on  that  part  of  the  case. 

Martin  and  Shadwell,  for  the  defendants,  insisted  that  the  money  payments,  as 
laid,  were  [328]  well  pleaded  as  moduses,  and  had  been  sufficiently  proved  to  entitle 
the  defendants  to  issues;  that  the  omission  of  the  modus  of  13s.  4d.  in  the  ancient 
documents,  was  no  proof  of  its  non-existence,  and  that  such  negative  evidence  could 
not  prevail  against  the  positive  testimony  which  stood  uncontradicted  ;  that  the 
question  whether  it  co\'ered  hay  only,  or  hay  and  all  small  tithes,  was  properly 
subject  matter  for  an  issue ;  and  that  a  modus  being  payable  by  the  owners  of 
the  land  covered  by  it,  was  good  ;  and  had  been  so  held  in  the  case  of  Ord  v. 
C'larle  (6  Anstr.  638.     4  Gw.  1437). 

As  to  the  objection  taken  to  the  other  payments,  that  they  had  been  termed  com- 
positions by  the  defendant's  witnesses,  they  submitted  that  that  was  a  matter  very 
subject  to  be  mistaken  by  ordinaiy  pei'sons  examined  as  witnesses,  and  ought  not, 
therefore,  to  conclude  a  defendant,  who  had,  in  point  of  fact,  a  good  defence  of  modus  : 
or  at  all  events  it  ought  to  be  made  the  subject  of  a  further  inquiry,  when  better 
evidence  might  be  given,  or  that  which  was  now  before  the  Court,  might  be  more 
fully  explained. 

Dauncey  having  replied, 

Richards,  Lord  Chief  Baron,  delivered  judgment. 

The  plaintifl  's  title,  .said  his  Lordship,  being  admitted,  the  question  is,  the  validity 
of  the  mo-[329]-duses  which  have  been  set  up  by  way  of  defence  to  his  claim.  As  to 
the  objection  which  has  been  taken  to  the  first  being  laid  as  payable  liy  the  owner  of 
the  estate,  which  it  is  said  to  covei',  I  should  certainly  have  considered  that  as  at  least 
a  very  doubtful  point.  It  appears  however,  that  there  is  a  case  which  has  decided 
that  that  is  sufficient ;  and  as  that  is  so,  it  may  be  better  to  abide  by  the  determina- 
tions which  we  find,  establishing  a  point,  although  they  may  not  consist  with  the  just 
sense  of  the  thing,  according  to  one's  own  particular  view  of  it,  than  to  distur'b  an 
established  rule. 

On  the  evidence,  however,  I  think  the  first  modus  cannot  be  supported  to  the 
extent  at  which  it  is  laid.  It  is  alleged  to  be  in  lieu  of  hay  and  small  tithes  ;  the 
proof  is  merely  that  no  tithe  of  hay,  and  of  other  matters,  usually  called  small  tithes, 
have  ever  been  paid  by  the  occupiers  of  the  lands,  either  in  kind  or  sub  modo  :  and 
that  would  oei'tainly  be  insufficient,  even  if  there  were  not  evidence  to  shew  that  the 
modus  is  payable  in  lieu  of  hay  only.  As  the  prescription  therefore  is  laid,  it  is  larger 
than  that  proved  by  the  evidence,  so  that  it  is  thus  not  supported  by  the  proof, 
and  the  plaintill'  is  consequently  entitled  to  an  account  of  the  tithe  of  hay  and  all 
small  tithes. 

As  to  the  other  moduses,  there  is  no  objection  made  to  their  amount.  The  only 
question  is,  whether  there  is  sufficient  evidence  to  sup-[330]-port  them.  There  is 
certainly  proof  of  their  having  been  uniformly  paid  for  a  very  great  length  of  time; 
but  then  it  is  urged,  that  they  are  moi-ely  compositions,  and  that  they  are  expressly 
stated  to  be  so  by  the  witnesses.  But  I  think  that  that  cannot  be  considered  as 
invalidating  a  defence  of  modus,  or  as  a  f.ailure  of  proof.     It  is  said  that  there  are  no 
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cases  whciein  a  money  payment  in  lieu  of  lithes,  which  is  expressly  called  a  composi- 
tion by  all  the  witnesses  called  to  establish  it  as  a  modus,  has  been  sent  to  an  issue. 
If  there  be  not,  I  should  be  ashamed  of  the  limits  of  my  authority,  if  I  could  not  make 
one.  If  indeed  there  were  any  case  deciding  the  other  way,  I  should  perhaps  abide 
by  it,  but  I  should  do  so  with  ver}'  great  reluctance. 

It  was  also  said  that  no  terrier  had  been  produced  in  evidence  in  support  of  the 
moduses ;  but  there  is,  I  think,  very  sufficient  proof  without.  I  have  the  actual 
continued  payment  of  the  same  sums,  and  acceptance  of  them  by  the  vicars.  They 
are  small  enough  to  be  moduses,  and  there  is  no  evidence  varying  the  payment,  or 
shewing  when  it  was  not  made.  I  am  therefore  bound  to  say  that  there  is  sufficient 
evidence  to  enable  me  to  decide  here,  in  favour  of  those  moduses. 

As  to  the  fact  of  parliamentary  suivey  not  referring  to  the  moduses,  theie  is 
nothing  in  that,  when  opposed  to  the  proof  of  actual  paj-ment.  Had  that  doeiniient, 
although  it  is  certainly  entitled  to  [331]  great  respect  on  some  questions,  even  stated 
that  there  was  no  modus,  it  would  not,  us  being  on  that  subject  les  inter  alios  acta, 
be  strong  enough  to  overpower  the  positive  evidence  of  actual  payment,  still  less  is 
the  mere  omission  to  mention  it,  sufficient. 

Decree.  An  account  of  the  tithe  of  hay  arising  within  the  township  of  Parr,  and 
of  small  tithes  admitted  by  the  answer,  arising  within  the  demesne  of  Parr,  with  costs. 

Issues  as  to  the  other  moduses. 

The  Dean  and  Chapter  of  the  Cathedral  Church  of  Hereford  v.  Hitllet. 
Tuesday,  12th  January  1X19. — It  is  not  the  practice  of  this  Court,  on  the  return 
of  the  certificate  of  commissioners  appointed  to  ascertain  lands,  &c.,  to  move  to  con- 
fii'm  that  retui'n,  or  to  tile  exceptions.  The  course  is,  to  set  the  cause  dow!i  for 
healing  on  the  return  of  the  commissioners'  certificate,  for  further  directions. 

A  commission  had  been  decreed  to  issue  in  this  cause,  to  ascertain  which  of  certain 
lands,  &c.  in  the  possession  of  the  defendant,  belonged  to  the  plaintiH's,  as  patrons  and 
owners  of  the  hospital  of  >St  Catherine's.  The  cause  was  ordered  to  be  continued  in 
the  paper,  till  the  return  of  the  commission  and  certificate,  and  now  came  on  to  be 
heard  upon  the  commissioners  having  made  their  return. 

[332J  Martin  and  Lovat  for  the  defendant,  now  produced  an  affidavit  made  by  one 
of  the  persons  named  as  commissioners,  stating  several  objections  on  his  part  to  the 
certificate  returned,  and  they  objected  that  the  plaintiHs  should  have  obtained  an 
order  nisi  for  confirming  the  certificate,  to  enable  the  defendant  to  except  to  it,  as  is 
the  practice  in  the  Court  of  Chancery. 

Daunccy  and  Pcpys  for  the  plaintifi's,  submitted,  that  it  was  not  the  practice  of 
this  Court  to  oljtain  any  such  order,  and  that  the  i^ause  had  legularly  come  on  upon 
the  rctuiu  of  the  commission  for  further  directions;  and  that  whatever  objections 
might  be  taken  to  it  could  be  urged  in  the  present  stage  of  the  proceedings. 

On  the  other  hand,  it  was  urged  that  the  practice  observed  in  the  Court  of 
Chancery,  was  the  more  reasonable,  as  it  prevented  all  doubt,  where  some  of  the  com- 
missioners might  not  concur  in  the  certificate  sent  up  by  the  returning  commissioners, 
118  was  the  case  here. 

Richards,  Chief  Baron,  (having  observed  that  there  might  be  convcniencies 
attending  the  mode  now  suggested,  and  mentioned  his  recollection  of  a  case"  wheio 
two  certificates  had  been  re  [333]-lurncd  by  two  sets  of  commissioners,  and  the 
Chancellor  refused  to  act  u[)ou  cither,  but  ordered  a  new  commission,)  eui|uircd  of 
the  Registrar  as  to  the  practice  ;  who  reported  that  the  ])ractice  of  this  Court  was 
lo  set  the  cause  down  for  further  directions,  upon  the  return  of  the  conimissioneis' 
certificate,  which  is  then  filed,  and  the  clerks  in  Court  have  notice,  as  had  been  done 
in  the  present  case,  and  that  no  previous  motion  to  confirm  that  return  was  nece.s.sary. 

The  Lord  Chief  Baron  then,  observing  that  it  was  in  all  cases  better  lo  abide  l)y 

*  Vide  Cm-het  v.  Davenant,  2  Bro.  C.  C.  261.  From  that  ease  it  appears,  that  the 
course  in  the  Court  of  Chancery  is  to  move  to  have  the  objectionable  return  suppressed. 
Sed  Vide  Jl'dson  v.  The  Ditke  of  Xorthumlicrland,  11  Ves.  153,  where  Lord  Kldon,  in 
aciuse  where  two  separate  returns  had  been  made,  each  hy  two  of  the  four  commissioners 
appointed,  refused  to  act  upon  cither,  and  ordcicd  .uiothcr  cdniniissidM  to  lie  issued, 
directed  to  five  commissioners. 
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the  established  practice  of  the  Court,  which  might  be  deliberately  corrected  if  defective, 
ou  the  return  before  him,  made  a 
Final  decree. 

[334]  General  Ordkr.  20th  January  1819. — Distinction  to  be  observed  in 
the  paper  of  causes,  between  those  wherein'publication  has  passed,  and  where  it 
has  not. 

That  in  future,  in  making  out  the  general  paper  of  causes  for  hearing  after  every 
term,  the  general  order  made  on  the  21st  May,  177S,  for  having  a  separate  column 
for  causes  in  which  publication  has  not  passed  be  abided  Ijy  :  and  that  no  cause  be 
removed  to  the  column  for  causes  in  which  publication  has  passed,  until  pulilication 
has  actually  passed  in  such  cause. 

MExMORANDA. 

lu  the  course  of  this  vacation,  William  Draper  Best,  Esq.  one  of  His  Majesty's 
Serjeants,  and  Chief  Justice  of  Chester,  was  appointed  one  of  the  Justices  of  the  Court 
of  King's  Bench. 

J.  S.  Copley,  Esq.  Serjeant  at  Law,  succeeded  Mr.  Serjeant  Best,  as  Chief  Justice 
of  Chester ;  and 

John  Richardson,  Esq.  was  appointed  one  of  His  Majesty's  Justices  of  the  Court 
of  Common  Pleas,  having  previously  taken  the  degree  of  the  Coif :  his  motto  "  More 
Majorum." 

End  of  the  Sittings  after  Mich.  Term. 

[335]    Ca«e,s  Argued  and  Determined  in  the  Court  of  Exchequer,  and 
Exchequer  Chamber,  Hil.-vry  Term,  59  Geo.  III. 

Memoranda. 

Duiiiig  this  Term,  the  following  Gentlemen,  having  been  appointed  of  His  Majesty's 
Counsel  in  the  Law,  took  their  Seats  within  the  Bar : — 

As  King's  Serjeants  :  Mr.  Serjeant  Pell,  Mr.  Serjeant  Copley.  As  King's  Counsel : 
Githn  Wilson,  Esq.  of  Lincoln's  Lni ;  Michael  Nolan,  Esq.  of  Lincoln's  Inn  ;  Stephen 
Gaselee,  Esq.  of  Gray's  Lni.  Patent  of  Precedence  :  Kobert  Mathew  Casberd,  Esq.  to 
take  rank  next  after  Mr.  Gaselee. 

[336]  Charles  Emery  r.  George  Emery.  Friday,  29th  January  1819. — Where 
a  venue  laid  in  Middlese.x  had  been  changed  to  Staftbrd  on  the  usual  affidavit, 
the  Court  refused  to  bring  it  back,  on  an  affidavit  stating  that  the  goods  (which 
had  been  purchased  and  paid  for  by  plaintifi",  as  agent  for  defendant,  and  for 
which  the  action  had  been  brought,)  were  partly  paid  for  in  London,  and  partly 
in  Surrey,  and  were  sent  to  Paddington,  in  the  county  of  Middlesex,  to  be 
forwarded  thence  to  defendant ;  the  plaiutift'  undei'taking  to  give  material  evidence 
in  London  or  Middlesex  :  he  must  undertake  to  give  material  evidence  in  the 
county  in  which  he  originally  laid  it. 

[S.  C.  I  Y.  &  J.  501.] 

Jones,  D.  F.  had,  on  a  former  day,  obtained  a  rule  nisi  to  change  the  venue  in  this 
cause  from  Middlesex  to  Statlbrd,  on  the  usual  affidavit: 

Against  which,  Sir  Wm.  Owen  now  shewed  cause,  upon  an  affidavit  stating  that 
the  action  was  brought  for  goods  purchased  and  paid  for  bv  the  plaintiff,  as  agent  to 
the  defendant :  that  the  goods  were  partly  paid  for  in  London,  and  partly  in  Surrey, 
and  were  sent  to  Paddington,  in  the  county  of  Middlesex,  to  be  from  thence  forwarded 
to  the  defendant.  He  cited  (W/mw  v.  Jacob  (3  Bos,  &  Pul.  579),  Hunt  v.  Biidi/ffonl 
(1  Taunt.  529),  Xealc  v.  Xenlh  (G  Taunt.  565),  Satvri/  v.  Spooner  (ibid.),  and  Fuwel  v. 
liich  (7  Taunt.  178),  and  contended  that  on  the  authority  of  those  cases  he  was 
entitled  to  bring  back  the  vemie,  on  undertaking  to  give  material  evidence  in  London 
or  Middlesex. 

Jones,  D.  F.  in  support  of  his  rule,  cited  Hcnsluni:  v.  Rutky  (1  N.  K.  110),  French 
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V.  Coiipiit'jer  (1  H.  Bl.  216),  and  Price,  Ilarf.  v.  Woodhirnc  i(\  East,  433),  wlieio  the 
Court  dissented  from  the  cases  in  the  Common  Pleas,  and  held,  that  the  plaintiff  was 
not  entitled  to  bring  back  the  venue,  without  nndcrtak-[337]-ing  to  give  material 
evidence  in  the  county  in  which  he  had  oiigiiially  laid  it. 

The  Court  thought  the  rule  of  the  King's  15eiich,  more  I'ca.sonable  than  that  of  the 
Common  Pleas,  which  would  oblige  them  to  examine  all  the  facts  on  affidavits,  in 
order  to  see  whether  any  part  of  the  cause  of  action  arose  in  a  third  county  :  that, 
according  to  the  rule  of  the  Common  Pleas,  a  plaintiff  having  a  cause  of  action  in 
Northumberland,  might  bring  his  action  in  Cornwall,  and  prevent  the  defendant  from 
changing  the  venue  by  shewing,  that  part  of  the  cause  of  action  arose  in  neither  count}^, 
which  would  be  highly  vexatious,  and  might  induce  plaintiffs  to  lay  their  venues  in 
remote  counties,  in  order  to  increase  the  e.xpence  of  defendants,  and  thereby  constrain 
them  to  submit  to  the  action. 

They  therefore  made  the 

Rule  absolute  *'. 

[338]    Exchequer  Chamber,  in  Error. 

AnonymoI's.  Friday,  29th  .January  1819. — The  Coui'tof  Error  will  not  allow  interest 
on  affirmance  of  a  judgment  in  an  action  on  recognizance  of  bail,  on  the  ground 
that  the  original  action  was  on  a  promissory  note — the  bail  being  only  liable  for 
the  sum  sworn  to  and  costs. 

Littledale  moved  for  interest  on  the  affirmance  of  a  judgment  in  an  action  on  a 
recognizance  of  bail,  on  the  ground  that  the  action  in  which  the  plaintiff'  in  error 
became  bail  was  on  a  promissory  note.  But  the  Court, — inquiring  whether  he  could 
produce  any  case  where  interest  had  been  allowed  in  a  similar  action,  and  none  being 
cited, — refused  to  allow  it,  observing,  that  the  bail  were  only  liable  for  the  sum  sworn 
to,  and  costs. 

In  thk  Exchequkr  Chamber.     Coram  Richards,  Lord  Chief  Baron. 

DoKMAN  ANn  Others  v.  Sears  and  Others.  Fiiday,  29th  Jaiuiary.  Gray's- 
Inn  Hall,  11th,  13th,  16th,  17th,  2')th  January  1819.— Lucerne,  tares,  clover,  and 
othei'  artificial  grasses,  cut  green  and  given,  .severed,  to  husbandry  horses  and 
cattle  employed  on  the  farm  on  which  they  are  grown,  are  not  therefore  exempt 
liy  general  custom  from  the  render  of  tithes,  unless  the  farmer  have  no  other 
fodder  or  sustenance  of  any  sort  on  the  farm,  on  which  such  horses,  &e.  may  bo 
subsisted,  without  necessarily  having  recourse  to  such  green  food. 

The  plaintill's  in  the  present  amended  *-  bill  (for  an  account  of  the  tithes  of  lucerni^ 
lares,  clover,  [339]  and  other  artificial  grasses,  cut  by  the  defendants,  occupiers  of 
laud  in  the  jjarish,  for  green  meat),  charged  that  the  tithes  of  such  articles  wore  duo 
to  the  plaintill's,  as  lessees  of  the  rectory  of  Dartford  (Kent),  and  suggested  ])retence.s 
that  such  green  meat  was  consumed  wholly  by  horses  employed  in  and  about  the 
cultivation  and  husliandry  of  their  faiins  and  lands  ;  and  that  therefore  the  ])laintitrs 
were  not  entitled  to  the  tithes  thereof:  whereas  the  bill  charged  the  contrai-y,  and 
that  the  articles  so  cut,  were  not  wholly  consumed  by  horses  employed  in  the  cultiva- 
tion of  their  farms,  and  that  the  iiuantities  of  such  articles  as  had  been  so  cut  fcjr 
green  meat  and  given  to  such  horses,  were  more  than  suflicient  for  their  consinn|)tion  ; 
and  that  such  jjaits  as  were  actually  so  consumed,  wcri;  unnecessarily  consumed  l)y 
such  horses,  anil  with  an  intent  to  defraud  the  plaintill's  of  the  tithes. 

The  Ijill  also  charged  that  the  defendants,  at  the  same  time  had  a  suflicient  (|U.intity 
of  fodder  for  such  horses,  exclusive  of  the  articles  cut  for  green  moat ;  that  they,  at 
that  time,  sold  ijuantitics  of  hay  and  fodder,  the  i)roduce  of  their  farms,  which  might 
have  been  consumed  foi-  food  by  their  husb.mdry  horses,  and  had  also  ai)pliod  hay  autl 
fodder  to  other  purposes  than  the  support  of  their  husbandry  horses  ;  and  that  they 

*'   And  see  Wood  v.  Perkcs,  E.  T.  .'39  Geo.  3.     2  Ikrrie.  it  Aid.  6 IS. 
*'^  Vide  ante,  vol.  iv.  p.  109,  where  this  same  case  is  reported  for  other  points  by 
the  name  of  Dm- man  v.  t'urry. 
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had  also,  at  the  same   time,  sufficient  pasturage  fur  their  husbandr}'  horses  on  their 
lands  within  the  parish — charging  fraud. 

[340]  On  this  part  of  the  case,  the  occupiers  set  up  a  defence  of  exemption,  on  the 
general  custom,  that  for  grass,  i&c.  cut  green  and  given  to  husbandry  horses,  no  tithe 
was  due  or  payable. 

The  answers  admitted  the  giving  the  lucerne,  &c.  cut  green  to  feed  the  defendants' 
husbandry  horses  kept  and  employed  by  them  in  tilling  and  cultivating  their  lands, 
and  for  agricultural  purposes,  within  the  parish,  but  insisted,  that  no  tithes  were 
payable  for  such  green  meat. 

The  defendants  denied  the  particular  charges  of  fiaud,  and  stated  that  they  had 
not  sufficient  pasturage  of  a  proper  quality  upon  their  farms  or  lands  for  the  support 
of  the  horses  kept  or  employed  by  thom  for  husbandry  and  agricultural  purposes. 
They  admitted  that  they  had  grown  and  had  on  each  of  their  farms  or  lands,  in  each 
of  the  years  when  they  ga\'e  the  said  articles  so  cut  for  green  meat  as  afoi'esaid,  to 
their  respective  horses  in  husbandry,  a  sufficient  quantity  of  hay  or  other  dry  food  (if 
by  such  dry  food  in  the  bill  mentioned,  were  meant  fodder)  for  such  horses,  exclusive 
of  the  said  articles  cut  for  green  meat  as  aforesaid,  as  stated  by  the  bill. 

The}'  alledged  that  it  had  been,  and  was  the  invariable  practice  with  the  fai'mers 
and  inhabitants  of  or  within  the  said  parish  of  Dartford,  to  take  advantage  and  procuie 
a  sufficient  supply  of  green  meat  for  horses  employed  in  [341]  husbandry  and  for 
agricultural  purposes,  whilst  it  could  be  had,  such  green  meat  being  less  expensive  and 
more  beneficial  for  their  health  ;  and  that  it  had  never  been  heard  of,  and  never  had 
been  the  custom  or  practice  within  the  said  paiish  for  any  farmer  to  keep  his  horses 
upon  diy  meat  or  fodder  all  the  summer  time. 

They  also  admitted,  that  in  each  of  the  years  when  they  gave  the  said  articles  so 
cut  for  green  meat  as  aforesaid  to  their  respective  horses  in  husbandry,  they  had  sold 
and  otherwise  disposed  of  some  quantities  of  hay  and  fodder,  the  produce  of  their  said 
farms  and  lands,  as  stated  by  the  bill,  but  denied  that  such  hay  and  fodder  might  have 
been  properly,  and  to  the  best  advantage,  consumed  for  food  by  their  husbandry  horses, 
such  dry  food  being  much  more  expensive,  and  less  beneficial  for  husbandry  horses 
than  the  articles  cut  for  green  meat ;  and  they  alledged  that  therefore  it  was  the 
invariable  practice  with  the  farmers  or  inhabitants  of  and  within  the  parish,  to  procure 
a  sufficient  supply  of  such  green  meat  whilst  it  might  be  obtained. 

And  they  admitted  that  they  respectively  had,  in  each  of  the  years  when  they  gave 
the  said  articles  .so  cut  for  green  meat  to  their  respective  husbandry  horses,  used  and 
applied  divers  quantities  of  haj'  and  fodder,  the  produce  of  their  said  respective  farms 
or  lands,  in  or  for  the  support  or  food  of  their  sheep,  cows,  and  other  stock,  and  for 
other  purposes. 

[342]  They  denied  that  they,  during,  S:c.  had  sufficient  pasturage,  of  a  proper 
quality,  on  thei)-  farms  or  grounds  within  the  .said  parish,  for  their  husbandry  horses, 
as  alledged  by  the  amended  bill  :  for  that  they  had  no  pasturage  or  pasture-land,  other 
than  and  except  what  was  situated  within,  and  part  of  Dartford  marches,  which  marsh- 
lands were  of  a  washy  nature,  so  as  always  to  be  piejudical  to  working  or  husbandry 
horses  ;  and  therefore  such  marshes  or  marsh-lands  were  seldom  or  ever  used  by 
defendants,  or  either  of  them,  for  the  purpose  of  turning  out  their  working  or  husbandry 
horses;  but  that  the  same  were  used  or  appropriated  for  the  grazing  of  sheep  and 
other  stock  and  cattle,  and  for  hay  ;  and  they  submitted  that  such  appropriation  of 
such  marsh-lands  could  not  pos.sibly  be  of  any  injury  to  the  tithe-owners,  as  the  stock 
grazed,  and  hay  produced  thereon,  were  liable  to  the  payment  of  tithes,  whereiis  the 
pasturage  or  husbandry  horses  thereon,  as  they  were  advised  and  insisted,  would  not 
be  liable  to  the  payment  of  any  tithes,  nor  any  compensation  in  lieu  thereof,  but  would 
be  exempt  therefrom. 

It  was  alleged  and  proved,  that  one  of  the  defendants  (Sparkes)  had  no  meadow- 
land  on  his  farm,  and  that  he  had  not  only  sold  no  hay,  but  had  been  obliged  to  buy 
corn,  straw,  hay,  and  other  fodder  for  his  husbandry  horses. 

On  this  state  of  facts, 

Martin  and  Koupell,  for  the  plaintiffs,  in  sup-[343]-port  of  the  only  point  now  in 
dispute  between  the  parties  in  this  cause, — which  (they  admitted)  was,  whether  grass 
or  other  gi-een  food,  cut  and  carried,  and  given  to  husbandry  horses,  be  exempt  from 
tithes  by  universal  custom,  where  the  farmer  has  any  other  fodder  of  any  description 
on  his  farm  :  or  whether  the  custom  if  any  such  exist,  be  confined  to  farmers  who 
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have  not  ;i  sufficiency  of  pasture  or  grazing-l.-uids  ;  conten<lo(l,  tli;it  the  word  "  fodder," 
as  used  in  all  the  cases  on  the  subject  of  the  exemption,  was  to  be  construed  a<; 
applying  to  all  fodder,  and  if  not,  that  it,  at  least,  included  hay. 

To  shew  that  the  term,  "  fodder"  was  applicable  both  in  its  common  and  its  legal 
sense,  to  all  kinds  of  food,  and  even  more  particularly  to  dry  food,  as  distinguished 
from  green,  they  referred  to  Johnston's  Dictionary,  where  it  is  defined  to  be  "dry  food 
stored  up  for  cattle,  against  winter,"  and  that  signification  of  it  (!)eing  a  word  of  Saxon 
etymology,  Fodrc)  is  boi-ne  out  by  the  German  dictionaries :  and  to  Cowell,  who  had, 
in  his  luteipretei'  (tit.  Foder)  considered  it  as  applying  to  all  kinds  of  food  ;  for  he  had 
derived  it  from  foda  (Saxon),  and  had  explained  it  by  the  general  term,  alimentum 
which  would  cover  every  thing  capaJile  of  aftbrding  nourishment  or  sustenance. 

They  then  submitted,  that  all  the  cases  which  had  been  determined  in  the  courts 
of  law  and  [344]  djuity,  had  affixed  to  the  term  the  more  comprehensive  signification 
which  had  been  given  to  it  by  the  Glossaries  and  Dictionaries,  and  that  none  of  the 
decisions  had  extended  the  exemption  to  cases  where  there  was  a  deficiency  of  green 
food  only. 

The  privilege  itself,  they  observed,  as  insisted  on,  was  not  appendant  to  the 
particulai'  species  of  food,  but  to  the  animals  to  whom  it  was  given;  and  if  green  food 
so  spent  was  exempt,  what  was  there,  they  asked,  to  restrain  the  exemption  from 
extending  to  all  other  titheable  matters  given  as  food  to  horses  employed  in  husliandry 
by  the  grower?  for  the  .same  policy  would  extend  it  perhaps  to  all  other  food,  and 
certainly  to  hay  ;  whereas,  if  the  exemption  were  founded  on  the  total  want  of  hay, 
and  all  other  kind  of  fooil,  the  reason  of  it  would  be  at  once  obvious  and  intelligible. 

Thcv  then  applied  themselves  to  the  authorities,  commencing  with  an  investigation 

of  the  decision  in  Crawki/  v.  IFells  (1  Roll.  Abr.  045,  pi.  7),  (on  which  the  seemingly 

adverse  position  stated  in  Watson's  Cleigyman's  Law  (p.  5.52),  that  "grass  cut  and 

given  green  by  the  farmer  to  his  own  cattle  for  their  necessary  sustenance,  he  not 

having  grass  sufficient  to  maintain  them  otherwise,"  was  there  said  to  be  founded)  to 

shew  that  that  writer  was  not  supported  by  the  case  cited,  in  the  doctrine  there  [345] 

laid  down  by  him,  and  to  which  he  had  referred  as  the  basis  of  his  proposition.     That 

case,  they  submitted,  was,  on  the  contrary,  as  reported  in  Kolle,  decisively  in  favor  of 

the  plaintifi's,  against  the  claim  of  exemption  set  up  by  these  defendants,  because  it 

establishes,  that  to  support  such  a  defence,  it  must  be  shewn  that  the  defenrlaut  was, 

of  necessity,  eompellefl  to  resort  to  cutting  down  his  green  food,  horn  absolute  want 

of  any  other  sustenance  of  any  kind  generally,  for  the  support  of  his  husbairdiy  horses. 

They  cited,  on  the  part  of  the  plaintifi',  the  case  of  Manldl  v.  I'uine  (4  Gwil.  1504, 

and  Wood.  T.   I).  560),  as  an  author-ity,  deciding  that  to  errtitlc  the  farmer  to  the 

exemptioir  claimed,  he  must  have,  at  the  time,  no  other  food  of  arry  sort  on  his  farm ; 

for  the  r-esult  of  that  case  was  an  order  of  i-efer'cncc  to  the  Deputy  Remeinbr-aneer  to 

enquire  whether'  the  defendant,  Valderi,  had  suflii-ient  fodder-  to  supjjor't  his  cattle 

used  irr  husbandry,  without  the  grecrr  fodder-  in  the  pleadings  meirtiorrcd.     And  they 

referred  to  thi;  c;ise  of  PKrry  v.  Suiun  (Cr-o.  Rliz.  139.     2  Leon.   27,  S.  C),  (on  which 

they  ])iaccd  mirch  reliance),  wher-e  Sir  Ldwar-d  Coke  called  this  excmptiorr  a  pr-cscr-iption 

in  norr  deeimando,  observing  that  a  m.irr  might  as  well  pr-escribe  to  lie  dischar-gcd  of  hay. 

They  also  adver-tcd   to  th(^  r-ecerrt  ease  of  Slm-ns  v.  .IJdrithje  (arrte,   vol.   v.   .'547), 

(not  therr  in  prirrt),  where  [346]  Mr-.  Bar-on  (Tr-aham  (the  Lord  Chief  Bar-orr  being 

absent,  sittirrg  irr  the  irrrrer-  Court)  expr-essed  himself  of  opiirion,  th;it  ther-e  mirst  be 

a  totrtl  want  of  fodder  of  any  kind,  to  justify  the  farmer's  exemption.     It  appear-cd 

also  by  that  case,  that  Mr-.  Justice  i'ar-k  had  so  ruled  at  Nisi  Prius,  and  Mr.  Bar-on 

Wood  had  deelar-ed  in  bank,  that  the  law  had  been  propei-ly  so  stated. 

Daurri-cy,  Shad  well,  anil  I'endjcrtorr,  for  the  defcirdarrts,  orr  the  other  harrd,  con- 
tended that  the  word  "fodder,"  as  rrsed  jrrdicially  irr  the  I'cported  eases,  as  irrrder-stood 
by  the  text-writers  on  tithe  law,  and  as  cxplairred  by  the  compiler-s  of  the  .-incierrt 
gloasar-ies,  origiirally  mearrt  ])astur-e,  or  the  gi-ass  eaten  by  the  mouths  of  cattle,  fr-om 
off  meadow  land, — arrd  rrot  dry  food:  referriirg  to  Spelnran,  2.'i5  *,  arrd  .lurriusf,  lit. 


*  "Fodernm,  Saxoncs,  pro  pabido  i^  alimcnto  dixer-unt ;  AngU  hodio  foder  (^:  food. 
iSed  hoc  de  omnium  ariini.-iiium  vii-tu,  illud  de  lirutoriini,  iVc.  intciiiginius." 

t  Ktyriiiilogiciirri  .\iit;Hi-auuni.  "  FocKKm-,  fond.  |ialinlurii,  alirriciil  irrri.  A.  S. 
Ftiddir." 
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Fodder,  where  the  word  was  expounded  b)'  p.ahulum, — alimentum.  They  submitted 
that  it  was,  therefore,  quite  clear  that  the  original  word  meant  pasture,  for  that  was 
the  sense  in  which  pabulum  (from  pasco),  was  used  in  all  the  classic  authors.  Thus 
Virgil,  3d  Georgic,  11.  320-1  :— 

"...  Victumque  feres  et  virgea  laetus 
Pabula." 

"...  Fuge  pabula  lajta."— (1.  385). 
[347]  Again,  1.  481  :— 

"  Corrupitque  lacus  infecit  pabula  tabo." 

"  Prictereii  jam  nee  mutaii  pabula  refert." — (1.  .548). 
And  in  the  first  Eclogue,  1.  50 : — 

"  Non  insueta  graves  tentabunt  pabula  foetas." 

So  also  in  Ovid,  Met.  L  b.  2,  1.  212  :— 
"  Pabula  canescunt." 

And  in  the  same  sense  it  is  used  in  the  ..Eneid,  and  by  Catullus,  Tibullus,  and 
many  other  authors. 

They  then  adverted  to  the  position  laid  down  by  Watson,  which,  they  submitted, 
was  supported  by  the  case  of  Craniei/  v.  H'elh  ;  for  that  the  word  "  sufficient  "  was  a 
relative  tei'm,  and  its  only  .antecedent  in  the  report  was  "grass," — oliserving  that  that 
which  was  the  natural  construction,  was  sanctioned  by  having  been  put  on  the  sentence 
by  a  learned  person  who  was  conveisant  with  the  suliject,  in  a  treatise  written  to  make 
the  clergy  acquainted  with  their  rights,  to  which  the  position,  as  stated  by  him,  was 
adverse  ;  and  to  his  they  added  the  authority  of  Dr.  Burn  (Eccl.  Law,  vol.  iv.  p.  435). 
They  then  cited  the  dictum  of  Lord  Chief  Baron  Comyns  to  the  same  point,  as  having 
stated  in  his  Digest,  tit.  Dismes,  H.  2,  (therebv  giving  the  sanction  of  his  great  name 
to  the  doctrine,)  that  "  tithes  shall  not  be  paid  for  glass  cut  in  a  meadow,  for  beasts 
of  the  plough,  if  it  be  not  made  into  hay,"  citing  2  Leon.  28,  and  Kol.  Abr.  :  and  that, 
they  remarked,  is  there  stated  to  be  the  law,  without  any  qualification  on  the  ground 
of  the  fai'nier  ha\ing  a  sufficiency  of  other  fodder. 

[348]  They  also  cited  the  case  of  Mcadt:  v.  Thirman  («),  where  tares  cut  green,  and 
so  given  to  husbandry  cattle,  were  held  exempt,  observing  that  that  case  was  also 
cited  as  law  by  Corayn,  tit.  Dismes,  H.  1,  p.  94;  and  they  referred  to  the  report  of 
Hayes  v.  Douse  (Bunb.  270.  2  Gwil.  G79),  in  Bunbury,  and  CoUi/er  v.  Uoirse  (4  Wood. 
T.  D.  440),  in  Wood,  to  the  same  point. 

As  to  the  case  of  Mantdl  v.  Faine,  they  remarked  that  it  was  very  meagre  and 
imperfect,  and  could  hardly  be  termed  a  decision.  It  was  a  case,  besides,  which 
appeared  not  to  have  been  discussed  or  investigated  so  fully  and  thoroughly  as  such 
a  new  and  important  question  deserved. 

On  the  general  policy  of  the  custom  on  which  the  exemption  was  founded,  they 
submitted  that  it  was  one  which  ought  to  be  upheld,  as  its  object  was  the  mutual 
advantage  of  the  tithe-owner  and  land-occupier.  Husbandry  horses  being  exempt 
from  agistment-tithe,  they  might  be  turned  into  land  sown  with  tares  and  vetches, 
which,  when  eaten  by  them,  would  give  no  tithe,  yet  they  would  tread  down  much 
more  than  they  consumed,  to  the  injury  both  of  the  farmer  and  the  tithe-owner,  in 
which  case  it  would  be  better  for  both  parties  that  part  of  the  vetches  should  be  cut 
.and  carried  to  the  horses,  than  that  such  mischief  should  be  sustained. 

As  to  this  species  of  titheable  matter  being  [349]  alone  exempt,  and  hay  and  other 
dry  food  not  being  so,  they  submitted  that  all  such  food  must  already  have  paid  tithe 
in  the  course  of  being  gathered  in,  whereas  the  article  in  question  was  in  the  nature 
of  an  agistment-tithe,  from  which  husbandry  horses  were  exempt. 

Martin,  in  I'eply,  submitted,  that  whatever  might  be  the  classical  meaning  of 
pabulum,  even  if  it  were  so  limited  as  it  had  been  contended  to  be,  to  pasture,  the 
glos.saries  had  carefully  guarded  against  that  being  taken  as  the  only  sense  of  the 
word  "  fodder,"  by  adding  to  their  exposition  the  term  alimentum,  than  which,  no 

(a)  Cro.  Car.  393,  and  Sir  W.  Jones,  357. 
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word  coiilfl  T)c  more  comprehensive  and  ijeneral  ;  and  he  repeated,  that  the  larger 
signification  was  that  which  had  been  jndiciaily  adopted  liy  the  Conrts  as  its  legal 
construction. 

He  applied  the  same  oKservation  to  the  doctrine  noticed  by  the  Chief  Baron 
Comyn  in  his  Digest  as  had  been  made  on  the  text  in  Watson's  Clergyman's  Law, 
that  it  was  not  warranted  by  the  authorities  referred  to  there  ;  and  he  charged  an 
absurdity  and  solecism  on  the  report  of  the  ease  of  Perr)i  v.  Somes,  in  2  Leonard, 
inasmuch  as  it  amounted  to  an  approbation  of  a  surmise,  which  suggested,  that  for 
want  of  meadow  and  pasture,  they  had  used  to  eat  their  meadows  with  cattle  ;  and 
he  observed,  that  in  that  case,  the  Court  came,  in  effect,  to  no  determination  as  to 
the  tithes  of  the  tares. 

[350]  That  the  doctiine  contended  for  on  the  part  of  the  defendants  had  never 
been  considered  as  law,  he  submitted,  was  clear  from  its  not  having  been  acted  on. 
The  decision  in  the  case  of  MeaJa  ami  Thirman,  in  Sir  W.  Jones,  was  founded  on  local 
custf)m  wholly,  and  not  applicable  to  a  discussion  on  the  existence  of  an  e.vemption, 
as  a  general  custom,  obtaining  every  where,  tantamount  to  a  positive  and  established 
rule  of  law;  and  he  urged,  that  the  case  of  Mantcll  v.  Paine  [a),  on  the  contrary  was 
an  authority  shewing  clearly  that  the  law  was,  that  wherever  a  defendant  had  any 
sort  of  fodder,  he  could  not  insist  on  the  exemption  ;  otherwise  the  inquiry  directed 
in  that  case  would  not  have  been,  whether  the  defendant  had  any  other  fodder,  but 
whether  he  had  any  pasture. 

As  to  the  case  of  Hai/ex  v.  Dmoae,  he  observed  that  nothing  had  been  decided  there 
by  the  Court ;  that  case,  therefore,  could  not  be  I'cgarded  as  an  authority  either  way. 

On  the  whole,  he  contended  that  the  plaintifts,  being  prima  facie  entitled  to  tithe 
in  kind  of  the  article  in  question,  the  instant  it  was  severed,  the  onus  was  on  the 
defendants  to  shew  themselves  protected  liy  some  well  founded  rigiit  of  exemption, 
and  sucli  they  tnust  make  out  their  present  claim  to  be,  oi'  there  must  be  a  (lecree 
for  the  plaintitts. 

[351]  The  i;ord  Chief  Baron  having  required  that  the  records  should  be  resorted  to 
in  the  c;ise  of  Mantell  v.  Paine,  and  Hai/es  v.  Iknofe ;  abstracts  of  the  pleadings  in  each 
of  those  causes  (vide  p.  .303,  post)  were  now  furnished  to  the  Court;  when  his  Jjordship 
observed  that  he  should  give  them  due  consideration,  as  well  as  all  the  cases  which 
had  been  cited  before  he  deli\  ered  judgment :  intim.iting  at  the  same  time  a  strong 
opitn'on  against  the  defendants  ;  for,  .said  he,  if  the  exemption  be  good  in  case  of  green 
food  so  applied,  what  is  there,  on  principle,  to  prevent  the  extension  of  the  non 
deciniando  to  hay  consumed  by  a  farmer's  liusbandry  horses  ?  and  therefore  the  serious 
lonseijucnces  of  a  judicial  decision  of  the  question  render  it  a  matter  deserving  the 
most  attentive  consideration. 

Cur.  ailv.  vult. 

29th  January. — The  Lord  Chief  Baron,  now  delivered  judgment. 

The  only  question  now  remaining  to  be  decided  in  this  cause  is,  whethci-  the  plaintill' 
is  entitled  to  the  tithe  of  the  green  meat,  that  is,  the  grass,  vetches,  and  tares,  which 
have  l)een  cut  by  the  defendants,  and  given  to  what  I  will  call  their  agricultural  cattle 
— the  cattle  employed  by  them  in  husliandiy  on  their  faims. 

That  tithe  is  prima  facie  due  for  grass,  when  seveied  from  the  ground,  may  be 
considered  as  a  truism  in  law,  and  that  has  not,  indeed,  l)cen  di.s-[352] -puted  on  the 
present  occasion  ;  but  whether,  under  the  circumstances  of  this  case,  it  i)e  titheal)le, 
IS  certainly  a  question  winch,  as  far  as  I  can  tind,  has  never-  yet  been  expressly  decided. 
We  nuist,  therefoi'e,  [iiocced  upon  piinciple,  assisted  liy  .analogies  dcduciblc  fi'oni  the 
eases  which  govern  this  br.anch  of  tithe-law,  availing  oui-selves  of  such  conclusions  as 
mav  be  safely  drawn  fi'oni  them. 

I  miderstand  that  the  facts,  as  admitted  between  the  ])artics,  rather  tiian,  according 
to  my  construction  of  the  evidence,  satisfactorily  proved  in  the  cause  are,  that  in  this 
case  the  (piantity  of  green  meat,  if  I  may  call  it  so,  which  was  cut  and  carried  away 
by  the  defendants,  as  charged,  was  not  more  than  sudiciont  to  feed  the  cattle  employed 
by  them  in  husb.indry  ;  but  that  there  was  also,  at  the  same  time,  as  much  dry  food, 
such  as  hay,  for  instance,  on  the  farm,  in  their  possession  as  occupiers,  as  woulrl  h.avo 
been  amply  sullicicnt  foi-  that  puri)iise. 

The  prima  facie  liability  of  the  articles  which  are  the  subject  matter  of  this  liill  to 

(a)  4  Gwil.  1504,  and  4  Wood.  56  L 
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render  tithe,  however,  being  quite  clear,  it  consequently  lies  upon  the  occupier,  if  he 
claim  to  he  protected  from  the  payment  of  it,  to  shew  some  ground  of  exemption. 
To  that  end  he  state.s,  that  inasmuch  as  the  green  food  which  was  so  severed  by  him 
for  such  purpose,  was  not  more  than  sufficient  to  feed  the  cattle  actually  employed  on 
his  farm  in  agricultural  labour,  whereby  they  necessarily  [353]  contribute  to  the 
benefit  of  the  tithe-owner  by  increasing  the  other  titheable  matters,  no  tithe  is  payable 
for  it  by  force  of  custom  ;  and  that,  notwithstanding  he  had,  in  point  of  fact,  at  the 
same  time,  a  sufficiency  of  other  food,  such  as  hay,  corn,  and  other  dr}'  foddei: 

The  tithe  now  claimed  is  in  the  nature  of  an  agistment^tithe.  On  looking  into  the 
earlier  cases,  we  find  considerable  doubt  and  uncertainty  on  the  subject  of  agistment 
itself ;  for,  although  there  is  no  doubt  that  the  tithe  of  agistment  was  due  from  all 
time,  yet  it  is  equally  true  that  that  tithe  has  been  long  neglected,  and  not  till  very 
recently  demanded  in  many  parts  of  this  kingdom  ;  and  it  is  even  within  mj'  own 
professional  experience,  that  the  first  suit  which  was  instituted  for  many  years  for  an 
account  of  agistment-tithe  was  advised,  and  I  myself  prepared  the  bill. 

The  first  case  which  occui's  on  that  subject  is  that  of  Shmngtnn  v.  Fleetwood,  in 
Cro.  Eli7..  p.  475.  It  is  shortly  thus : — "Godfrey  moved  that  no  tithes  by  the  law  are 
payable  for  beasts  agisted,  and  so  is  Nat.  Biev.  5.3  ;  but  all  the  Court  held,  that  for 
beasts  agisted  for  hire,  or  for  dry  cattle  which  are  depastured  to  be  sold,  tithes  shall 
be  paid  ;  but  for  dry  cattle  reared  for  the  plough,  or  to  be  expended  in  the  house,  no 
tithe  shall  be  paid  for  them;  sed  adjouruatur."  So  that  though  the  law  was  then  as 
it  is  now,  and  must  necessarily  be,  it  was  not,  even  at  that  time,  a  matter  much  agitated 
in  the  Courts 

[354]  Then  the  first  case  that  I  find,  which  has  any  applicability  to  this,  is  the 
case  which  has  been  cited  of  Perry  v.  Soam,  in  the  same  book  (p.  139),  and  it  is  also 
reported  in  2  Leon.  27.  It  is  a  case  which  has  been  much  lelied  upon  in  argument, 
and  therefore  I  will  state  it  at  length.  It  was  in  the  .SOth  and  .31stof  Queen  Elizabeth  : 
— "Prohibition  against  the  defendant,  parson  of  the  chuich  of  fSherring  in  Essex,  for 
that  ho  had  libelled  in  the  spiritual  Court  for  tithes  of  green  tares  eaten  before  they 
be  ripe,"  (it  does  not  appear  how  they  were  eaten,  or  whether  they  were  cut  or  not, 
or  whether  they  were  agisted)  "and  for  tithes  of  herbage  of  diy  cattle,  and  for  tithes 
of  sheep  bought  or  sold,  and  foi'  churchings  and  burials  ;  and  suimised  as  to  the  green 
tares,  that  in  the  said  parish  they  had  not  sufficient  meadow  or  pasture  for  their 
draught  cattle  and  milch  kine  ;  and  in  consideration  thereof,  they  had  used,  time  out 
of  mind,  &c.  to  pay  the  tenth  shock  of  their  ripe  tares,  but  for  the  green  tares  which 
were  eaten  before  they  were'  ripe,  in  consideration  they  gave  them  to  their  cattle  they 
were  discharged  of  tithes  for  the  same."  Then  follow  other  surmises  which  have 
nothing  to  do  with  the  present  question.  As  to  the  first,  Lord  Coke  said,  "it  is  no 
good  surmise,  for  he  may  as  well  prescribe  to  be  dischai'ged  of  hay  given  to  his  cattle, 
and  it  is  a  presciiption  in  noii  decimando,  and  he  doth  not  prescribe  foi-  all  tares,  but 
for  those  given  to  his  cattle,  and  hath  not  avei'red  they  were  given  to  his  cattle  ;  so 
pursneth  not  his  ])rescription,  as  10  E.  4,  2,  is  that  he  ought."  The  report  proceeds: 
"As  to  the  first,  the  Court  held  it  a  good  surmise,  for  [355]  \\'ray,  C.  J.  said,  the 
matter  is  the  want  of  meadow  and  pasture,  and  if  he  had  said,  for  want  of  meadow 
and  pasture  they  had  used  their  meadows  with  their  cattle,  and  for  so  much  as  they 
did  eat,  to  pay  no  tithes,  it  had  been  good."  Now,  here  it  is  very  difficult  to  know 
what  was  really  the  object  of  this  case,  or  whether  the  tares  were  cut  and  given  to  the 
cattle  in  a  state  of  severance,  for  that  does  not,  I  think,  appear  at  all  satisfactorily  in 
the  report. 

We  find  the  same  case,  somewhat  varying,  also  in  2  Leon.  27.  Somes,  parson  of 
the  church  of  Sherring  in  Essex,  lilielled  in  the  spiritual  Court  against  Periy,  for  the 
tithes  of  green  tares  eaten  before  they  were  I'ipe,  and  for  the  tithes  of  the  herbage  of 
dry  cattle,  and  for  tithes  of  sheep  bought  and  sold,  and  for  churchings  and  burials. 
Perry  prayed  a  prohilntion,  and  in  his  surmise  as  to  the  green  tares,  he  said  that  they 
had  used,  time  out  of  mind,  &c.,  in  the  same  parish,  in  consideration  that  they  had 
not  sutiicient  meadow  and  pasture  for  their  milch  kine  and  draught  cattle  to  pay  for 
the  tithe  of  the  ripe  tares  the  tenth  shock,  but  for  their  green  tares  which  are  eaten 
up  before  they  are  ripe,  in  consideration  that  they  gave  them  to  their  cattle,  they  had 
used  to  be  discharged  of  any  tithe  thereof  :  and  the  truth  was,  that  four  hundred  acres 
of  lands  within  the  said  town  had  used  to  be  ploughed  and  sowed  every  year  by  the 
labour  of  draught  cattle  and  industry  of  the  inhabitants,  and  in  consider.-ition  of  which, 
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and  that  iu  the  said  parish  there  was  not  suffi-[356]-cient  meadow  nor  pasture  for  their 
draught  cattle,  they  had  used  to  be  discharged  of  the  tithe  of  green  tares  eaten  before 
they  were  ripe  :  it  was  holden  by  the  Court  that  the  same  was  a  good  custom  and 
consideration,  for  the  parson  hath  benefit  thereby,  for  otherwise  the  said  four  hundred 
acres  could  not  be  ploughed,  for  without  such  shift  to  eat  with  their  draught  cattle 
the  green  tares,  they  could  not  maintain  their  plough  cattle,  and  so  the  parson  should 
lose  his  tithes  thereof,  and  for  the  tithes  of  the  green  tares  he  hath  the  tithes  of  four 
hundred  acres.  There  was  a  case  lately  betwixt  the  Lord  Howard  and  Nicholas, 
where  the  suit  in  the  spiritual  Court  was  for  the  tithes  of  rakings,  and  a  surmise  to 
have  a  prohibition  was  made,  that  the  inhabitants  had  used  to  till  and  sow  their  lands, 
&c.  and  they  had  used  to  be  discharged  of  their  tithes  of  rakings  after  that  the  shocks 
were  carried  away  ;  and  Coke,  who  was  of  counsel  ^vith  the  parson,  durst  not  demur 
upon  it,  but  traversed  the  prescription.  Wray,  Chief  Justice.  "  The  want  of  meadow 
and  pasture  in  the  parish  is  the  great  matter  here,  and  there  is  not  any  mischief  here, 
as  if  they  had  surmised,  that  for  want  of  meadow  and  pasture  they  had  eaten  their 
meadows  with  their  cattle.  And  it  was  held  by  the  whole  Court,  that  it  was  a  good 
prescription."  A\^hat  was  finally  done  in  the  case  of  Perry  v.  Soam,  as  stated  in  Cro. 
Eliz.,  I  can  no  where  find. 

Then  there  is  a  case  of  Wehh  v.  Warner  (Cro.  Jac.  47)  in  [357]  the  2d  James  1st, 
which  is  coi'rectly  enough  stated  in  Burn,  vol.  iii.  467,  thus : — "  When  the  inhabitants 
of  divers  marshes  and  fenny  lands,  who  used  to  gather  a  rough  hay  called  fenny  fodder, 
for  want  of  sufficient  grass  to  sustain  their  beasts  in  winter,  alledged,  that  they  did 
this  for  the  sustenance  of  their  beasts,  and  the  better  increase  of  their  husbandry,  and 
ought  therefore  to  be  freed  from  the  payment  of  tithes  ;  the  Court  held,  that  this 
surmise  was  not  sufficient,  for  one  may  not  prescribe  in  non  decimando  ;  and  in  that 
it  is  alledged  that  they  bestow  it  upon  their  cattle,  there  that  is  not  any  cause  of 
dischai'ge ;  for  so  they  may  prescribe  for  corn  spent  in  their  family,  or  for  coi'u  given 
for  provender  to  their  cattle,  whereby  no  tithes  should  be  paid." 

The  next  case  is  that  of  Crawley  v.  IFells,  upon  which  very  great  stress  was  justly 
laid,  as  being  in  favor  of  the  plaintiffs.  That  case  is  to  be  found  in  1  Rolle's  Abridg- 
ment, 645,  pi.  7.  It  is  also  introduced  in  Viner's  Abridgement,  vol.  viii.  (z.),  pi.  7, 
p.  .587,  (although  he  does  not  cite  Rolle,  but  it  is  clearly  the  same  case,  for  it  is  an  exact 
translation  of  the  passage  in  Kolle),  and  in  '2  Danvers  and  Dr.  Burn's  Ecclesiastical 
Law,  vol.  iii.  p.  467.  Dr.  Burn  has  it  thus:  "It  hath  been  resolved,  that  if  a  man 
cut  grass,  but  l)efore  it  be  made  into  hay,  but  only  put  into  swathes,  he  carrieth  and 
giveth  it  to  his  plough  cattle,  for  their  necessary  sustenance,  not  having  sufficient  for 
their  sustenance  otherwise  ;  no  tithes  shall  be  paid  thereof."  And  at  the  end  he  cites 
Kolle  [358]  and  the  case  of  Hayes  v.  DowiC,  Bunb.  279.  We  therefore  find  this  case 
repeated,  if  I  may  so  say,  in  Rolle,  in  Danvers,  in  Viner,  and  in  Burn.  Now  that  case 
certainly  involved  the  real  cjuestion,  which  has  been  made  in  this  cause ;  Viner  trans- 
lates the  case  exactly  in  the  same  v\'ords :  "  If  a  man  cuts  down  grass,  and  before  ho 
makes  it  into  hay,"  (there  we  have  a  cutting  green  ;  in  the  other  cases  that  was 
certainly  left  equivocal,  and  this  was  decided  in  the  9th  of  Charles  1st,  after  those 
other  cases),  "being  only  put  into  swathes,  he  carries  it  away  and  gives  it 
to  his  plow-cattle  for  theii'  necessary  sustenance,  not  having  suHiciont  for  their 
sustenance  otherways,  no  tithes  shall  be  paid  thereof."  The  learned  Counsel,  who 
have  employed  great  industry  and  research  on  both  sides  in  this  cause,  have  not 
been  able  to  find  that  case  reported  in  any  other  book,  and  my  endeavours  have 
been  equally  unsuccessful.  The  other  books  only  copy  it  "not  having  sufficient 
for  their  sustenance  ; "  " .Sustenance,"  therefore,  is  the  word  used  in  Kolle  (not  foddci), 
and  Viner,  Danvers,  and  Burn,  have  so  translated  it  from  Kolle.  Now  that  would 
bring  the  case  to  this  point  at  once — what  is  meant  by  that  word  sustenance  1  There 
is  ecitainly  a  passage  in  Watson's  Clergyman's  Law,  which  affects  to  give  a  definite 
meaning  to  the  word  sustenance,  and  if  th.it  which  is  there  given  to  it  by  him  were 
the  true  one,  the  question  wouUl  be  at  once  disposed  of.  In  citing  that  case,  however, 
the  book  certainly  is  not  voiy  accurate  in  more  than  one  respect.  It  speaks  of  the 
case  which  is  re-[359]-ferred  to  in  Kolle,  as  having  been  decided  in  the  second  of 
Charles  the  First,  instead  of  the  ninth,  (the  ti'uc  date),  and  calls  it  a  decision  of  the 
Court  of  Common  Pleas,  whereas,  in  fact,  it  was  decided  in  the  Court  of  King's  Bench ; 
but  what  is  more  material,  it  I'cfers  to  the  case  in  Kolle's  Abridgment,  as  the  founda- 
tion of  the  position,  so  that  it  is  built  upon  the  same  case,  cited  by  the  same  name,  as 
Ex.  Div.  II.— 27 
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is  to  lie  found  in  Eolle.  When  therefore  the  anthor  of  that  liook,  ;i  text  writei',  states 
a  proposition,  which  he  founds  entirely  upon  a  case  which  he  quotes  as  his  authority 
for  it,  I  must  look  to  the  case  itself,  for  I  cannot  take  his  construction  nor  his  transla- 
tion of  it,  but  I  must  look  myself  at  the  report ;  and  doing  so,  I  find  that  it  does  not 
authorize  his  doctrine.  It  is  perfectly  clear,  that  "Watson  meant  to  rely  entirely  on 
the  case  in  Rolle,  and  he  does  not  otter  any  opinion  of  his  own  on  the  question,  nor 
any  reason  why  a  given  construction  is  to  be  put  on  the  word  "  sustenance,"  but  as 
one  merely  translating  Kolle,  he  says,  "  If  a  farmer  do  cut  down  his  grass,  and  only 
doth  put  it  into  swathes,  and  then  carry  it  away  and  doth  give  it  green  to  his  own 
cattle,  for  their  necessary  sustenance,  not  having  grass  sufficient  to  maintain  them 
otherwise,  no  tithes  shall  be  paid  thereof."  In  Rolle,  however,  the  words  are  "and 
gives  it  to  his  cattle  for  their  necessary  sustenance,  not  having  sufficient  for  their 
sustenance  otherwise "  *'.  Now,  if  the  author  [360]  of  the  Clergyman's  Law,  were 
correct  in  adopting  the  words  "  not  having  grass  sufficient  to  maintain  them  otherwise," 
Rolle  must  be  made  to  mean  "sufficient  green  grass  otherwise,"  which,  as  I  understand 
it,  seems  impossible  to  be  correct ;  and  therefore  I  must  reject  it.  The  pas.sage  is  not 
intended  even  to  be  what  Watson  himself  says,  because  he  only  means  to  give  what 
Rolle  states,  and  Rolle  says  no  such  thing. 

Then  other  books  and  other  authorities  have  been  referred  to  upon  which  more 
stress  has  been  laid,  than  they  seem  to  me  to  be  entitled  to.  First,  in  Comyn's  Digest, 
title  Dismes,  H.  2,  it  is  said,  "tithe  shall  not  be  paid  for  grass  cut  in  a  meadow,  for 
beasts  of  the  plough,  if  it  be  not  made  into  hay  ; "  without  any  thing  more  by  way  of 
qualification.  He  also  refers  to  1  Rolle  and  2  Leonard,  as  his  authoiity,  and  as  I  have 
already  shewn,  they  certainly  do  not  bear  him  out  in  that  proposition,  and  he  cites  no 
other  case  in  support  of  it.  If  indeed  Comyns  had  stated  this  nakedly,  without 
referring  to  any  book,  no  doubt  we  should  be  bound  to  pay  considerable  attention  to 
a  writer  of  so  great  authority,  but  having  made  a  reference,  we  must  look  to  the  case 
referred  to,  and  if  he  be  not  justified  by  that  authority,  we  are  obliged  to  reject  what 
he  says,  as  in  the  case  of  Watson. 

In  the  case  which  has  been  cited  from  Bunbury,  of  Hayes  v.  1/mvse,  it  is  nierelj' 
stated  loosel}-,  that  "  the  Court  seemed  to  think  that  [361]  vetches  and  clover,  cut 
green,  and  given  to  cattle  used  in  husbandry,  should  pay  no  tithes."  That  would  have 
been  a  very  large  and  plain  proposition  certainly,  had  it  been  so  determined,  but  in 
truth,  this  is  a  case  which  is  \ery  loosely  reported,  and  one  that  ought  not,  as  well  as 
many  others,  to  have  been  introduced  into  that  book  ;  because  to  say  that  the  Couit 
seemed  to  think  one  way  or  other,  is  nothing  like  a  decision,  even  if  it  were  po.ssible 
for  any  one  to  say  what  the  Court  seemed  to  think.  I  have,  however,  had  recourse 
to  the  record  of  the  proceedings  in  that  cause,  from  which  it  is  manifest  that  the 
question  in  this  case  could  not  have  arisen  there,  for  there  is  nothing  put  in  issue  by 
the  defendant's  answer  *-,  which  could  bring  this  point  [362]  before  the  Court,  because 
it  is  not  stated  in  the  pleadings  that  he  gave  the  green  meat  to  his  hus-[363]-bandry 
horses  for  their  necessary  support,  or  that  he  had  not  grass  or  other  food  for  their 
sustenance  without  it.     It  is  said  that  witnesses  were  examined  as  to  that  fact,  but 

*>  The  words  in  Rolle  are  "  Si  home  succide  grasse,  &  devant  que  il  fait  ceo  en 
feine  mes  solment  mist  en  swathes  il  emporte  &  done  al  son  plow  avers  pur  lour 
necessarie  sustenance,  nemy  aiant  sufficient  pur  lour  sustenance  autrement  nul  dismes 
serra  paie  de  ceo." 

*^  Extract  from  the  Record  of  the  Pleadings,  and  Decree  in 
Hayes  v.  Dowse  and  Lavington. 

The  bill  was  filed  Trinity  Term,  2  Geo.  2,  by  the  plaintiff,  rector  of  Cheverel 
Magna  (Wilts),  for  an  account  of  the  tithes  of  the  arable  land  in  the  occupation  of  the 
defendant.?,  sown  with  clover  and  vetches,  which  they  were  charged  with  having  cut 
and  carried  away  and  converted  to  their  own  use,  without  setting  out  the  tithe  thereof, 
or  making  any  satisfaction  therefore  to  the  plaintift". 

The  defendants  by  their  answers,  severally  admitted  that  they  had  cut  clover  and 
vetches  on  their  farms  and  lands  ;  but  they  stated  that  they  had  set  out  the  tithes  of 
such  clover,  grass,  and  vetches,  except  of  such  part  as  they  had  cut  and  spent  in  small 
parcels  while  green,  and  fed  with  their  plough  cattle  only,  working  in  husbandry :  not 
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if  there  were,  their  depositions  could  not  liave  been  read,  because  there  was  no 
allegation  in  the  pleadings,  to  which  such  interrogatories  could  be  applied.  It  i.s 
besides,  most  certain,  that  the  proposition  as  stated  nakedly  in  Bunbuiy,  [364]  "  that 
vetches  and  clover  cut  green  and  given  to  cattle  used  in  husbandry,  should  pay  no 
tithes,  is  not  law  ;  because  it  is  quite  clear,  according  to  Watson  and  all  the  eases,  that 
it  can  only  be  in  the  event  of  there  being  no  green  grass  at  least ;  Bunbury  refers  to 
a  great  number  of  cases  in  the  margin,  Meade  v.  Thiriiwii,  from  Cro.  Car.,  and  Sir 
William  Jones,  Ptriy  v.  Soam,  from  2  Leonard,  27,  Cro.  Eliz.  139,  which  I  have  read, 

alledging  any  insufficiency  otherwise,  either  of  grass  or  other  fodder,  necessary  for 
their  sustenance  ;  and  they  submitted  that  no  tithe  was  payable  thereof. 

The  plaintiff'  replied,  and  the  defendants  rejoined,  and  the  cause  being  at  issue, 
witnesses  were  examined  on  both  sides. 

Some  of  the  witnesses  for  the  plaintiff  were  examined,  as  to  whether  the  defendants 
had  had  sufficient  grass,  without  resorting  to  the  green  clover,  and  they  stated  that 
they  had. 

Some  of  the  witnesses  examined  to  the  same  point,  on  the  part  of  the  defendant, 
stated  that  they  did  not  know  whether  the  defendants  had  sufficient ;  others  that  they 
believed  they  had  not ;  and  others  again,  that  they  had. 

Lune  nono  die  Febii,  1729"°. — Under  these  circumstances,  the  cause  came  to  a 
hearing,  and  counsel  was  heard  on  both  sides,  (among  whom  was  Bunbury  for  the 
plaintiti),  when  the  Court  ordered  the  bill  to  be 

Dismissed  with  Costs. 

Mantel  1  v.  Paine,  Yalden,  and  Others. 

It  appears  by  the  record  of  this  case,  that  the  plaintifT  by  bill  for  tithes,  charged 
that  Yalden  the  second  defendant,  had  taken  and  carried  away  ^•arious  titheable 
matters,  without  setting  out  the  tithes,  and  that  he  had  "  mowed  and  carried  away, 
great  quantities  of  clover  and  artificial  grass,  and  made  use  of  it  for  fodder  and  various 
other  purposes,"  without,  &c. 

The  defendant  (Yalden,)  by  his  answer,  admitted  cutting  clover,  grass,  and  other 
artificial  grass,  "all  of  which  (he  alleged,)  were  cut  for  the  necessary  use  and  support 
of  his  horses  used  in  husbandry  on  his  said  farms,  (within,  &c.)  and  were  eaten  and 
consumed  by  his  horses  used  in  husbandly  [*  as  green  food  or  fodder  ;  "  and  he  insisted 
that  no  tithe  was  due  to  the  plaintifl',  in  respect  of  such  articles  cut  for  such  purpose.] 

It  further  appears,  from  the  answer  of  the  defendant  Yalden,  to  the  third  interro- 
gatory exhibited  to  him  on  his  examination  before  the  Deputy  Kemembrancer,  under 
the  reference  to  him  to  enquire  whether  Yalden  had  sufficient  fodder  to  support  his 
cattle  used  in  husbandry,  without  the  green  fodder  in  the  pleadings  mentioned  ;  that 
he  swore  that  "he  had  upon  his  said  farm  or  lands,  (during,  &c.)  dry  food  and  fodder, 
consisting  of  hay  and  straw,  and  peas  halms,  and  hulls  or  chatl',  the  tithes  of  which 
hay,  and  of  the  corn  from  which  the  said  hulls  oi'  chaff'  were  produced  had  been 
rendered  or  paid  to  the  complainant,  and  that  he  had  no  other  food  or  fodder,  except 
the  green  food  or  fodder  mentioned  in  his  said  answer  to  said  complainant's  bill,  and 
the  grass  which  was  growing  for  and  afterwards  cut  and  made  into  liay,  and  except 
the  oats  which  he  had  growing  in  the  year  1791  and  1792,  the  tithes  of  which  he  had 
compounded  with,  or  set  out  for  complainant." 

And  he  also  swore  in  his  .said  answer  to  the  said  interrogatory,  "  that  the  whole  of 
the  diy  food  or  fodder  which  he  had  on  his  said  farms  and  lands,  was  not  sufficient 
for  the  support  of  his  husbandry  horses  without  the  said  gieen  food  which  he  cut  in 
1792  and  179:5,  (the  period  covered  by  the  bill),  and  that  the  straw  alone  was  not  fit 
for  his  husbandry  hoi'ses ;  that  hi.s  hay  was  bad  (being  outsides  of  ricks  and  refuse), 
and  also  not  fit  for  them ;  that  no  ])art  of  his  dry  foddci'  was  sold  by  him,- — except 
oats ;  and  that  all  his  hay,  peas  halm,  and  straw,  (except  what  straw  was  used  for 
litter)  was  consumed  by  his  husbandry  hor-ses  ;  that  when  the  green  food  was  cut  (in 
the  months  of  May,  June,  and  July,)  he  had  very  little  dry  fodder  left,  and  that  that 
also  was  not  pioper  food  for  his  cart-horses ;  and  that  the  green  food  then  cut  by  him, 
was  necessarily  cut  for  their  support." 

*  The  part  between  brackets  is  omitted,  and  all  that  follows  is  not  noticed  in  the 
reports  of  this  case  in  Gwillim  and  Wood. 
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]  Rolle's  Abridgment,  645,  and  Degge,  237.  Now,  on  examination,  all  those  will  be 
found  to  have  been  grounded  on  special  customs.  In  Meade  v.  Thinnan,  in  Cro.  Car.  393, 
prohibition  was  prayed,  (and  prohibition  goes  always  in  the  Ecclesiastical  Court,  in 
derogation,  as  it  were,  of  the  common  law)  on  suggestion  of  this  custom, — that  for 
tares  cut  or  mown,  before  they  be  ripe,  and  given  to  plough  cattle,  tithes  ought  not 
to  be  paid — and  upon  another  custom, — for  head  lands  sown  with  corn  used  to  be 
fed  with  plough  cattle,  or  mowed  or  cut  for  that  purpose,  that  the  owners  shall  be 
discharged  of  tithes : — and  upon  this  suggestion,  grounded  upon  special  custom,  the 
Court  granted  a  prohibition.  Now  the  question  here  is,  upon  the  law,  as  founded 
upon  general  custom. 

The  case  in  Sir  William  Jones  was  merely  this,  "  Libel  in  the  Ecclesiastical  Court 
for  tithes  of  green  tares  cut  for  feeding  labouring  horses,  and  prohibition  was  grounded, 
not  on  this  general  [365]  suggestion,  but  on  the  custom  of  the  parish,  that  no  tithe 
was  payable  in  that  case. ' 

In  Degge  232,  it  is  said,  "  It  hath  been  resolved,  that  for  grass  cut  in  meadows  to 
feed  the  beasts  of  the  plough,  and  not  made  into  hay,  tithes  should  not  l)e  paid 
thereof;"  but  he  again  cites  Wells  v.  Omwlei/,  as  if  it  were  an  ordinary  case,  and 
without  referring  to  any  other  book. 

[On  tiuit  his  Lordship  made  the  same  observations  as  before  in  speaking  of  the 
translation  of  Watson,  and  the  dictum  of  Lord  Chief  Baron  Comyn.] 

But  the  very  next  sentence  in  the  same  page  (Degge)  is,  "It  hath  lieen  resolved 
that  tares,  vetches,  &c.  cut  green  for  feeding  beasts  of  the  plough,  by  custom,  may  be 
freed  from  the  payment  of  tithes,  but  not  without  custom,"  citing  Cro.  Car.  393,  again, 
and  Sir  William  Jones,  357. 

The  last  case  in  the  books,  on  this  point,  is  that  of  ManleJl  v.  Paine.  There  the 
defence  was,  on  the  part  of  one  of  the  defendants,  that  he  gave  the  green  food,  which 
he  cut  for  that  purpose,  to  his  cattle  usefl  in  husbandry,  for  their  necessary  use 
and  support,  and  that  it  was  consumed  by  them  ;  but  he  does  not  state  that  he  had 
not  any  other  fodder,  or  any  facts  from  which  it  may  be  inferred  that  he  had  not, 
unless  the  word  "  necessary,"  afford  such  an  inference.  On  the  contrary,  he  stated 
in  his  answer  to  the  interro-[366]-gatories  subseijuently  exhibited  to  him  on  that 
subject,  that  he  had  other  fodder,  but  that  it  was  not  suttieient*.  On  that  answer, 
the  Court,  adopting  this  understanding  of  the  case  cited  from  Kolle's  Abridgment, 
and  the  other  cases  to  be  found  on  the  same  point,  that  the  claim  to  exemption  must 
l)e  grounded  on  actual  and  obvious  necessity,  (for  so  they  must  have  construed  the 
words  "  necessary  sustenance,")  arising  from  want  of  other  fodder,  referi'ed  it  to  the 
Deputy  Remembrancer,  to  enquire,  whether  the  defendant  had  any  other  fodder  to 
support  his  cattle  used  in  husbandry  :  so  that  the  Court  decided  in  etlect,  that  merely 
giving  green  food  to  husbandry  cattle,  will  not  entitle  the  farmer  to  the  exemption, 
but  that  to  exempt  it,  he  must  have  no  other  fodder.  What  fodder  is,  however,  they 
have  not  determined. 

On  the  whole,  we  may  tiike  it  to  be  now  clearly  settled  law,  that  to  entitle  the 
farmer  to  exemption  from  tithe  for  green  meat  so  applied,  there  must  be  an  insufficiency 
of  other  fodder  for  the  necessary  sustenance  of  his  husbandry  cattle. 

Admitting  the  general  principle,  that  all  produce  of  the  earth  is  titheable,  then 
prima  facie  this  is  titheable,  unless  it  be  exempt,  where  given,  if  the  farmer  have  no 
other  fodder,  to  husbandry  cattle. 

Then  arises  the  question,  what  is  meant  by  other  fodder.  It  is  in  this  case  assumed, 
on  one  [367]  side,  to  mean  green  food  or  food  of  the  same  kind,  as  grass  :  on  the  other 
side,  it  is  said  to  be  any  food  that  is  capable  of  nourishing  cattle,  and  is  used  to  be 
given  to  them.  Let  us  take  the  article  corn  :  that  is  fodder  ;  although  people  are 
not  in  the  habit  of  giving  it  in  common  to  cattle,  except,  indeed,  to  horses,  on  particular 
occasions  ;  and  hay  is  certainly  fodder.  What  the  meaning  of  the  word  may  be,  in 
particular  parts  of  the  country,  its  signification  in  particular  books,  or  its  various 
exposition  in  the  diflereiit  dictionaries  and  glossaries,  neither  of  those  will  much  serve 
us  here.  Beyond  all  doubt,  (for  I  think  it  cannot  be  disputed,)  all  food  is  fodder ; 
I  conceive  fodder  means  exactly  what  food  means.  They  are  synonymous  terms : 
and  when  I  see  that  in  the  leading  case  on  the  law  upon  this  subject,  the  word 
"  sustenance,"   is   used,    I   need   not   enquire   what   fodder   is,    but   solely   what  is 

*  Vide  ante,  p.  362. 
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"sustenance."  Surely  hay  is  an  article  of  sustenance  for  cattle,  as  much  as  green 
grass,  and  is  quite  as  proper  for  the  purpose  of  mere  sustenance  per  se  :  and,  if  so, 
can  I  say  that  the  law  is  to  be  broken  in  upon  in  this  instance,  and  that  there  is  to  be 
a  general  non  decimando  established  in  all  cases  to  which  these  facts  apply  1  I  see 
that  the  only  fact  on  which  the  non  decimando,  if  there  be  any,  could  be  sustained, 
namely,  want  of  sufficient  sustenance,  does  not  exist  here  ;  for  there  has  been  no 
want  of  sufficient  sustenance  on  this  farm  otherwise  than  by  means  of  the  green  food 
in  question  ;  therefore  there  is  no  reason  to  say,  that  that  green  food  is  to  be  excused 
from  paying  tithes. 

[368]  I  wholly  reject,  in  considering  this  question,  all  the  reasoning  on  the  hardship 
of  the  case  ;  it  does  not  weigh  with  me,  and  I  confess  I  did  not  expect  that  so  much 
argument  and  time  would  have  been  wasted  on  so  untenable  a  ground,  because  the 
law  excludes  it.  It  was  said  that  it  is  hard  he  should  pay  the  tenth  of  this  green 
food,  when,  by  suffering  the  cattle  to  come  on  the  field,  it  would  not  have  been 
liable  to  pay  any  tithe  at  all ;  but  in  truth  it  is  the  occupier  who  has  the  advantage 
in  not  having  his  nine  parts  trod  down,  and  not  the  tithe  owner  who  takes  only 
the  tenth. 

The  only  real  point  in  this  case  is,  whether  the  word  "  sustenance,"  is  in  its  con- 
struction to  be  confined  to  green  food.  How  could  the  Court  give  directions  on  the 
subject  if  it  were  so?  If  the  construction  put  on  the  word  "sustenance,"  by  Watson 
and  adopted  in  this  argument,  were  correct,  it  would  be  attended  with  infinite  incon- 
venience, and  even  impracticability.  Where  are  we  to  stopi  Suppose  a  farmer  has 
close  A.  and  close  B.,  if  he  begin  upon  close  A.  and  cut  enough  for  the  feed  of  the 
day,  there  is  still  grass  enough  in  close  A.  for  the  beasts  which  were  fed  from  close 
B.,  and  if  there  is  sufficient  sustenance  for  them  so  far,  you  must  pay  tithe  for  A. 
If  you  go  on  to  the  second,  when  the  quantity  has  lessened  in  close  A.  while  close 
B.  remains  the  same,  and  has  the  rest  of  the  titheable  commodity  remaining  ;  it  would 
amomit  to  the  same  thing.  Am  I  then  to  say,  [369]  you  shall  not  pay  tithe  for  the 
second  1  So  that  in  ti-uth,  it  becomes  an  absolute  absurdity,  unless  you  can  point  out 
to  me  how  I  am  to  understand  from  something  ab  ante  what  the  word  means.  If 
close  A.  and  close  B.  should  not  both  be  sufficient  to  feed  the  owner's  cattle,  for  what 
period  of  time  and  what  number  of  cattle  are  we  to  calculate  iti  I  am  quite  at 
a  loss  to  know  how  to  form  any  line  to  maintain  the  construction  put  on  the  word 
"sustenance"  by  Watson's  Clergyman's  Law,  and  that  is  the  only  book  which  has 
attempted  to  put  any  construction  upon  it.  Under  these  circumstances,  I  think 
myself  bound  to  pronounce  a 

Decree  for  the  plaintifts. 

The  KiN(i  r.  Lee  and  Others.  (Claiming  (Joods  seized  under  an  Extent  against 
Thomas  Ogle.)  11th  February,  1819. — A  factor  to  whom  goods  have  been  sent 
for  sale,  and  who  has  accepted  bills  of  exchange,  drawn  on  him  by  his  principal 
to  the  amount  of  their  value  has  a  lien  on  such  goods  and  the  purchase-money, 
availaljle  against  the  Crown  where  the  goods  or  money  have  been  seized  by  the 
sherifi"  under  an  extent  against  the  principal  for  a  debt  due  to  the  Crown. 

An  extent  in  chief  had  issued  against  Ogle,  a  cotton  manufacturer  residing  at 
Preston  (Lancashire),  an  immediate  debtor  of  the  Crown,  under  which  goods  belong- 
ing to  him  ill  the  hands  of  the  defendants,  who  were  his  sale-factors  in  London,  and 
at  that  time  unsold,  were  seized  by  the  sherifi'  of  London.  The  goods  were  afterwards 
.sold  for  ;!2:501.  12s.  9d. 

[370]  The  defendants  claimed  the  goods,  and  traversed  the  inquisition.  The 
Attorney  Ocncral  replied  ;  and  the  following  issues  were  joined  on  the  pleadings,  and 
submitted  to  the  jury  on  the  trial  of  the  cause. 

1st.  That  the  goods  and  chattels  therein  mentioned  were  consigned  and  sent  by 
Ogle  to  the  defendants,  for  sale,  the  proceeds  to  j-einain  in  their  hands,  custody,  and 
control,  for  the  security  and  leinibursement  of  the  bills  of  exchange  drawn  on  them 
by  Ogle. 

idly.  That  before  the  day  of  issuing  the  extent,  Ogle  w.as  indebted  to  them  in 
51821.  19s. 

.3dly.  'I'hat  they  did,  before  the  issuing  of  the  extent,  accept  the  other  Ijills  of 
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exchange  in  the  plea  mentioned,  amounting  to  22251.  .5s.  upon  the  faith  and  credit 
of  goods  and  meichandize  consigned  and  sent,  and  to  he  consigned  and  sent,  to  them 
by  Ogle. 

[The  -Ith  was  withdrawn  from  the  consideration  of  the  Jury.] 

5thly.  That  the  defendants  did  pay  such  of  the  last  mentioned  bills  of  exchange  as 
became  due  before  the  ple;i. 

6thly.  That  the  said  sum  of  51821.  I'Js.  was  not  paid  to  them  by  Ogle  before  the 
issuing  of  the  extent. 

[371]  Lastly.  That  at  the  time  of  issuing  the  extent  Ogle  was  posses.sed  as  of 
his  own  proper  goods  and  chattels,  and  monies  of  and  in  the  said  goods  and  chattels, 
and  of  the  value  of  32301.  12s.  9d.  in  the  inquisition  mentioned,  in  manner  and  form 
as  found  by  the  said  inquisition. 

The  cause  was  tried  at  the  Sittings  after  Hilary  Terra,  1S13,  before  the  then  Lord 
Chief  Baron  Macdonald. 

On  all  those  issues,  except  the  hist,  the  Jury  found  a  verdict  for  the  defendants, 
and  on  the  last  a  special  verdict  in  substance  as  follows. 

That  long  before,  and  at  the  time  of  issuing  the  said  writ  of  diem  clausit 
extremum  and  taking  the  said  inquisition.  Ogle  was  a  manufacturei',  &c.  &c.,  and  the 
defendants  were  factors,  &c.  in  partnership  (as  already  statefl) — that  Ogle,  from  time 
to  time,  and  at  divers  times,  before,  &c.  {3d  October,  1807),  according  to  the  usual 
course  of  trade  and  dealing  between  manufacturers  of  goods,  &c.  and  factors,  did 
consign  and  send  to  and  for  defendants,  as  such  factors,  divers  goods,  &c.  and, 
amongst  others,  the  said  goods  and  chattels  in  the  said  inquisition  mentioned,  the 
same  being  manufactured  by  Ogle,  to  be  sold  by  them,  as  such  factors,  on  commission, 
for  and  on  the  account  of  him  the  said  Ogle  ;  and  for  the  proceeds  thereof,  when  sold, 
the  defendants  were  answerable  and  responsible  to  Ogle  :  and  that  Ogle  did  also, 
from  time  to  time,  &(i.  on,  &c.  before,  &c.  [372]  draw  upon  the  said  defendants  divers 
bills  of  exchange  in  their  plea  in  that  behalf  mentioned,  payable  to  divers  persons, 
to  be  accepted  and  paid  by  them  (defendants),  on  the  security,  for  their  reimburse- 
ment, of  the  said  goods,  &c.  so  consigned  and  sent,  and  to  be  consigned  and  sent  to 
them  as  aforesaid,  and,  amongst  others,  the  goods,  &c.  in  the  inquisition  mentioned  ; 
the  proceeds,  when  sold,  to  remain  in  the  hands,  power,  and  control  of  the  .said 
defendants,  according  to  the  usual  course  of  trade  and  dealings. 

That  Ijefore  the  said  3d  day  of  October,  defendants,  as  such  factors,  had  sold  and 
disposed  of  divers  of  such  goods,  &c.  so  consigned,  \-c.  and  had  paid  and  accepted 
divers  such  bills  of  exchange  so  by  Ogle  drawn,  &c.  and. 

That  on  the  1st  day  of  October,  and  before  and  at  the  time,  &c.  Ogle  had  been 
and  was  indebted  to  the  said  defendants  in  51821.  19s.  in  their  plea  mentioned,  on  the 
balance  of  divers  such  goods,  &c.  so  consigned,  &c.  and  such  bills  so  drawn,  accepted, 
and  paid  as  aforesaid,  made  up  to  the  31st  day  of  August,  1807. 

The  verdict  then  found,  that  between  the  said  31st  of  August  and  the  said  3d  of 
October,  the  defendants  did,  on  the  faith  and  credit  of  goods,  &c.  so  consigned  and 
sent,  and  to  be  consigned  and  sent  to  them  by  Ogle,  accept  the  said  several  other 
bills  of  exchange  in  their  said  plea  particularly  mentioned  and  described,  drawn  by 
Ogle  on  [373]  them  amounting  in  the  whole  to  22251.  5s.  and  delivered  by  Ogle  to 
the  payees,  whereby  they  became  liable,  &c.  :  and  that  neither  of  the  said  last 
mentioned  bills  became  due  and  payable  until  after  the  said  3d  day  of  October,  and 
after  the  issuing  of  the  said  writ  of  extent :  And  that  the  defendants  had  since  paid 
the  said  last  mentioned  several  bills  of  exchange  to  the  respective  holder.s,  as  and 
when  the  same  became  due.  That  the  proceeds  of  divers  other  of  the  said  goods,  &c. 
manufactured  and  sent  as  aforesaid  by  Ogle  to  defendants,  as  such  factors,  to  be  by 
them  sold  for  and  on  his  account  as  aforesaid,  amounting  in  the  whole  to  the  sum  of 
41321.  12s.  lid.  did  not  become  due  and  pay.able  from  the  respective  buvers  thereof, 
and  were  not  received  by  the  said  defendants,  until  on  and  after  the  s.aid  3d  day  of 
October ;  and  that  on  the  said  3d  October,  and  at  the  time  of  issuing  the  said  extent, 
there  remained  in  the  hands  of  the  defendants,  unsold,  26,032  yards  of  cambric, 
13,007  yards  of  calico,  and  4007  cotton  handkerchiefs  and  shawls,  being  the  said  goods 
in  the  said  inquisition  mentioned,  and  part  and  parcel  of  the  .said  goods  so  manu- 
factured, &c.  and  sent,  &c.  That  after  the  said  3d  of  October,  and  after  the  issuing 
of  the  said  writ  of  extent,  and  before  the  taking  of  the  said  inquisition  within 
mentioned,  the  said  defendants  sold  and  disposed  of  the  said  last  mentioned  goods, 
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&c.  to  divers  persons,  at  and  for  the  price  in  the  said  plea  and  inquisition  within 
mentioned,  of  32301.  12s.  9d. 

And  the  jurors  found,  that  the  said  sum  of  51821.  IDs.  so  due  and  owing  to  the 
defendants  [374]  upon  the  balance  of  the  aforesaid  account,  together  with  the  amount 
of  the  several  sums  of  money  mentioned  in,  and  made  payable  b}',  the  last-mentioned 
bills  of  exchange,  exceeded  the  value  of  the  goods  and  chattels  in  the  said  inquisition 
mentioned,  and  the  aforesaid  sum  of  32301.  12s.  9d.  therein  also  mentioned,  and  the 
proceeds  of  all  other  the  goods,  &c.  so  consigned  and  sent  by  Ogle  to  the  defendants 
to  be  sold  as  aforesaid,  the  proceeds  whereof  had  not  been  duly  accounted  for  and 
paid  b}^  them,  to  or  for  the  use  of  the  said  Ogle,  before  or  on  the  day  of  making  up 
and  balancing  the  account  aforesaid. 

But  whether,  &c.  the  said  Thomas  Ogle  was,  on  the  said  3d  day  of  October,  and 
at  the  time,  &c.  possessed  as  of  his  own  proper  goods,  and  chattels,  and  monies,  of  and 
in  the  said  goods  and  chattels,  and  of  the  value  of  32301.  12s.  9d.  in  the  said  inquisi- 
tion mentioned,  in  manner  and  form  as  was  found  in  and  by  the  said  inquisition,  or 
either  of  them,  or  not,  the  jury  are  ignorant,  &c.  submitting  it  to  the  Court  in  the 
usual  way. 

Walton,  for  the  Crown,  stated,  that  the  question  now  presented  for  the  considera 
tion  of  the  Court  would  be,  whether,  under  the  circumstances  of  this  case,  a  factor's 
lien  on  the  goods  of  his  principal  was  available  against  the  Crown,  suing  that  principal 
by  prerogative  process  as  its  immediate  debtor — a  question  (he  observed)  of  first 
impression,  and  of  great  importance,  as  the  decision  would  establish  an  authority  on 
a  point  which  did  not  appear  to  be  settled  by  any  determination  to  be  found  in  the 
books.  He  contended  that  the  [375]  defendants  had  at  best  nothing  more  than  an 
equitable  lien  on  the  goods,  even  as  against  Ogle — a  lien  which,  he  submitted,  could 
not  bind  the  rights  of  the  Ciovvn  in  matters  of  mere  personal  goods  and  chattels. 
Although  the  goods  of  the  Crown  debtor  were  in  the  hands  of  the  defendants,  they 
were  still,  to  all  intents  and  purposes,  substantially  the  property  of  the  debtor,  and 
therefore  liaV)le,  even  while  in  their  hands,  to  be  seized  for  the  Crown's  debt.  To 
defeat  the  right  of  the  Crown,  it  has  been  held  that  there  must  be  an  actual  divest- 
ing of  the  property  of  its  debtor,  not  an  inchoate  and  incipient,  but  a  complete  and 
perfect  charge  of  property.  He  cited  the  case  of  The  Kiny  v.  Cotton  (Pavkcr,  112), 
as  establishing  fully  that  proposition  against  any  objection  of  hardship  —  and 
Slriiujj'dluw's  cane  (Dyer,  67).  To  shew  that  the  King's  debts  iiave,  from  the  earliest 
I)eriods,  been  distinguished  in  law  from  those  of  the  subject,  he  cited  Bro.  Abr.  tit. 
Execution,  pi.  107,  referring  to  the  Year  Book  22  Hen.  IV.  pi.  10,  Monk's  case 
(Ventr.  221),  and  the  several  cases  on  the  Bankrupt  Laws  (brought  together  in  Cooke's 
Bankrupt  Laws  (7th  edit.  p.  358),)  deciding  that  the  Crown  is  not  bound  by  the 
bankruptcy  of  its  debtor,  and  Rtgina  v.  Arnold  (7  Viner,  lOi).  And  he  sultmitted, 
that  by  analogy  with  the  grounds  of  those  cases,  and  on  the  [jrineiple  by  which  they 
were  decided,  the  Crown  was  in  the  present  instance  entitled  to  judgment. 

Knowlys,  Com.  Serj.  for  the  defendants,  (having  [376]  cited  the  case  of  Drinl- water 
V.  Goodwill  (Cowp.  251),  on  the  point  of  the  factor's  general  lien  on  the  goods  of  his 
principal,  as  between  subject  and  subjfict),  contended,  that  the  case  of  The  Kiny  v. 
Cotton,  as  far  as  it  could  be  applied  to  the  present  case,  was  clearly  in  favor  of  the 
claimants'  right  of  lien  against  the  Crown,  where  goods  had  been  actually  pawned  or 
pledged  ;  for  it  is  there  said,  by  the  Lord  Chief  Baron,  that  if  that  had  been  the  situa- 
tion of  the  disputed  goods  in  that  case,  they  coulil  not  have  been  seized  under  the  extent, 
whereas,  in  the  instance  of  goods  taken  under  a  distress,  or  being  otherwise  in  the 
custody  of  the  law,  the  distinction  is,  that  the  actual  right  of  the  [tarties  is  not  then 
determined,  and  the  properly  is  not  absolutely  transferred.  Adverting  ])articularly 
to  the  language  of  the  inquisition,  the  facts  of  the  si)ecial  verdict,  and  the  dates  of  the 
(litleT'cnt  transactions,  he  insisted  geneially,  that  the  goods  in  question  were  not,  at 
the  time  of  the  extent,  in  jjossession  of  Ogle,  but  in  the  possession  of  the  defendants, 
and  that  the  acceptance  and  payment  by  them  of  Ogle's  l)ills  was  a  good  consideration 
for  the  lien  which  they  claimed — and  that  Ogle  could  not  have  compelled  the  purchasers 
of  the  goods  to  pay  him  the  price  of  them  ;  for  which  he  again  cited  Drinkivaicr  and 
Another,  A  ssi(inces,&c.\ .  Guodvin  (ibid.),  stating  the  principle  of  that  decision,  as  disclosed 
by  Bold  Mansfield  in  giving  judgment  in  that  case,  and  applying  them  to  the  present, 
lie  cited  also  Coatee  v.  Levcs  (1  Campb.  444),  to  shew  that  pcr-[377]-sons  purchasing 
these  goods  from  the  defendants  would  have  l)ecn  discharged  by  payment  to  them.   He 
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then  contended,  that  in  whatever  situation,  with  respect  to  the  ownership  of  these 
goods.  Ogle  himself  was,  at  the  time  of  the  extent,  in  the  same  and  not  better  was  the 
Crown,  whose  debtor  Ogle  was,  and  that  the  Crown,  no  more  than  any  other  third 
person,  could  not  vary  the  then  existing  rights  of  the  parties  as  fixed  by  their  own 
agreement,  and  the  usage  of  trade,  both  of  which  gave  the  defendants  the  absolute 
possession  of  these  goods,  as  factors,  for  the  purpose  of  sale,  with  the  usual  lien,  and 
all  the  rights  which  would  attach  to  that  possession  under  such  circumstances,  the 
factors  being  in  advance  beyond  the  full  value  of  the  goods,  and  Ogle  being  at  no  one 
time  a  creditor  as  against  them  ;  and  therefore  he  submitted  that  judgment  ought  to 
be  given  for  the  claimants. 

Walton,  in  reply,  urged  the'paramount  right  of  the  Crown,  where  it  interfered  with 
the  equitable  claim  of  the  subject,  and  the  property  seized  were,  as  here,  still  in  specie, 
and  must,  from  the  very  nature  of  lien,  be  the  property  of  Ogle,  the  person  in  regard 
to  whom  the  lien  of  a  third  person  was  now  set  up  against  the  Crown  suing  by 
prerogative  process.  He  cited  Sir  ChriMq>her  Ilatian's  rase  (2  KoU.  Rep.  294.  Godb. 
289),  as  confirming  the  doctrine  in  The  King  v.  CoUan,  of  the  right  of  the  Crown  to 
seize  the  piopery  of  its  debtor,  when  the  subject  could  not  do  so,  relying  on  the  facts 
of  the  case,  and  the  authorities  already  cited. 

Cur.  adv.  vult. 

[378]  The  Lord  Chief  Baron  now  delivered  the  judgment  of  the  Court. 

The  only  question  in  this  case  is,  whether  the  defendants,  as  factors,  have  a  right 
to  retain  the  goods  consigned  to  them,  as  such,  against  the  claim  of  the  Crown.  None 
of  the  authorities  which  have  been  cited  are  applicable  to  this  particular  point ;  and 
therefore  we  must  consider  the  question  purely  on  principle.  The  cases  cited  on  the 
part  of  the  Crown  only  prove,  that  where  there  is  an  execution  of  a  subject  and  an 
execution  of  the  King  sued  out  at  the  same  time,  the  execution  of  the  King  shall 
have  precedence.  It  is,  on  the  other  hand,  stated  by  Lord  Chief  Baron  Parker,  in 
Bex  V.  Cotton,  in  Parker's  Eep.  118,  to  have  been  agreed,  that,  in  the  case  of  goods 
pawned  or  pledged,  before  the  teste  of  the  extent,  they  could  not  have  been  legally 
seized.  Now,  by  the  common  law,  a  factor  has  the  same  right  to  hold  goods  as  a 
security  for  money  advanced  on  them,  and  in  the  same  manner  as  a  pledge.  The 
Crown's  debtor  himself  could  not  have  compelled  the  factors  to  give  up  the  goods  to 
him,  without  first  paying  them  what  was  due.  Therefore  we  think,  that  the  Crown 
could  not  compel  the  factors  to  give  up  their  lien,  without  paying  them  what  money  they 
had  advanced  on  the  faith  of  the  consignment  to  their  principal ;  consequently  judg- 
ment must  be  given  for  the  defendants. 

Per  Curiam.     Judgment  for  the  defendants. 

[379]  Elizabeth  Baker  and  T.  Baker  (an  Infant  by  said  Elizabeth  Baker  his 
Mother  and  Next  Friend)  r.  Booker  and  Others.  Demurrer.  Wednesday, 
3d  February  1819. — General  demurrer  to  a  bill  by  widow  and  infant  customary 
heir  of  a  copyholder,  for  discovery  of  title  of  defendants  in  possession,  allowed, 
for  defect  of  sufficient  case  for  the  interference  of  the  Court. — If  a  demurrer  be  not 
filed  in  sufficient  time,  the  laches  cannot  be  taken  advantage  of  after  it  has  been 
set  down  for  argument. — It  should  in  such  case  be  moved  to  be  taken  off  the  file. 

The  plaintift's  prayed,  by  this  bill,  a  discovery  of  the  defendants'  title  to  certain 
copyhold  premises,  which  the  infant  claimed  against  them,  as  customary  heir  of  his 
fathei',  whom  they  charged  to  have  been  rightfully  entitled  to  the  property  at  the 
time  of  his  death — that  all  title  deeds,  &c.  in  their  possession  might  be  delivered  up  to 
the  complainants — and  for  an  account  of  the  rents  and  profits. 

The  bill  charged  that  Thomas  Baker,  an  ancestor  of  the  infant,  having  died  seised 
and  intestate  in  the  year  17.3.3,  the  land  descended  to  Cornelius  Baker,  his  youngest 
son  and  customary  heir — that  Cornelius  Baker,  in  1792,  sold  to  Josiah  Baughan,  an 
estate  therein,  for  the  life  of  Cornelius  Baker — that  he  died  in  180-1:  intestate  as  to  his 
copyhold  estate-s,  when  his  customary  heir  became  entitled  to  an  estate  of  inheritance 
therein,  but  that  he,  being  poor  and  deranged,  was  excluded  from  it  by  the  defendants, 
who  had  entered  into  possession  on  the  decease  of  Cornelius  Baker,  notwithstanding 
repeated  applications  for  restitution — that  he  (Cornelius)  dying  intestate  in  [380]  1816, 
the  complainant  Baker,  his  customary  heir,  became  entitled  to  the  lands,  subject  to  the 
freebench  of  the  complainant  Elizabeth  Baker,  and  that  they  had  applied  to  the  defen- 
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flaiits  for  the  title  deeds,  and  for  possession,  and  an  account  of  the  mesne  rents  and 
profits — and  that  the  defendants  having  so  entered  into  possession,  and  one  of  them 
(Samuel  Turpin  Baughan)  having,  in  character  of  executor  of  Cornelius  Baker,  obtained 
the  title  deeds,  &c.  relating  to  the  said  copyhold  estates,  kept  the  complainants  out  of 
possession,  on  a  pretence  suggested  of  the  assignment  of  some  old  term,  created  prior 
to  the  commencement  of  the  complainant's  title. 

'I'he  defendant  Booker  demurred  generally,  for  that  the  complainants  had  not  made 
out  such  a  case  as  entitled  them  to  a  discovery. 

Comljc,  for  the  demurrer. 

Fisher,  for  the  bill,  insisted  that  this  being  the  ease  of  an  infant  heir,  he  was  undei' 
the  peculiar  protection  of  the  Court,  and  might  have  a  decree  upon  any  of  the  matters 
arising  on  the  state  of  his  case,  although  not  particularly  mentioned,  and  insisted  upon, 
and  prayed, — Stapilton  v.  Stajiilton  (1  Atk.  6), — that  all  persons  entering  upon  an  infant, 
and  holding  possession,  would  be  in  Equity  considered,  as  guardian,  compellable  to 
account  to  the  infant,  and  that  such  account  [381]  would  be  extended  beyond  the 
period  of  the  determination  of  the  infancy, — Morgan  v.  Mon/an  (1  Atk.  489), — Ihrmer 
v.  Foitescue  (3  ibid.  130),  and  he  observed,  that  the  demurrer  admitted  necessarily  the 
charges  in  the  bill. 

Graham,  Baron.  Notwithstanding  this  is  the  case  of  an  infant  and  a  widow- 
claiming  free-bench,  I  cannot  see  any  grounds,  on  this  statement,  for  the  interference 
of  a  Court  of  Equity.  Had  there  been  an  allegation,  that  there  were  any  oui standing 
terms,  there  might  have  been  some  foundation  for  a  discovery.  Lord  Hardwicke, 
in  the  case  of  stapilton  v.  Stapilton,  did  nob  mean  to  say  generally,  that  an  infant 
might,  on  any  occasion,  come  into  a  Court  of  Equity,  against  any  person  having  an 
adverse  title. 

Wood,  Baron,  of  the  same  opinion.  A  demurrer  only  admits  matters  positively 
alleged  in  the  bill,  not  eveiy  fanciful  pretence  suggested. 

(tAKROw,  Baion,  concurred. 

Per  Curiam.     Demurrer  allowed. 

A  preliminary  objection,  in  point  of  practice,  was  taken  to  the  right  of  the  defen- 
<lanl  to  avail  himself  of  proceeding  by  demui-rer,  on  the  [382]  giound  of  laches,  in  not 
having  filed  it  in  due  time.  The  bill  had  been  tiled  on  the  last  day  of  Trinity  Term, 
and  the  subpcena  was  made  returnable  on  the  lirst  day  of  Michaelmas,  and  the  defen- 
dant's appearance  was  entered  on  the  same  day  when  the  bill  was  delivered  to  his  cleik 
in  Court.     The  defendant  filed  his  demurrer  on  the  7th  of  January. 

Fisher  therefore  contended  that  by  the  course  of  the  Court,  the  defendant  was 
bound  to  tile  his  demurrer  within  eight  days  from  the  delivery  of  the  bill,  and  that 
as  he  had  not  done  so,  he  was  therefore  precluded,  unless  by  special  leave  of  the  Court, 
which  had  not  been  obtained,  citing  Fowl.  Practice,  p.  317,  but 

The  Court  held  that  the  <lemurrei-  having  lieen  set  down  for  argument,  the  objec- 
tion could  not  now  In;  taken  ;  and  that  if  there  were  any  such  practice,  a  motion  should 
have  been  made  for  taking  the  demurrer  olV  the  file,  on  the  ground  of  the  irregularity 
and  laches. 

[383]  TuK  Attorney  General  v.  Delano.  10th  February  KS19.  Consti'uctioii 
of  statutes.— The  term  "found,"  in  the  11  &  12  Will.  III.  c.  10,  s.  2,  is,  as  there 
u.sed,  a  word  equivalent  in  import  to  having  been  seen  or  discovered,  and  held 
not  to  be  conliued  to  a  finding  by  olliccrs,  or  other  persons  seeking  the  thing  for 
the  purpose  of  seizure,  or  with  intent  to  institute  ])io(!ecdiugs  for  the  recovery  of 
penalties,  or  other  hostile  motive. — .V  charge  of  the  thing  being  "found  in  the 
custody  of  the  defendant,"  in  an  information  by  the  Attorney  General  on  that 
statute,  held  to  be  supported  by  proof  of  its  having  been  seen  in  his  pcssession 
knowingly  and  illegally,  and  e.\:hibited  by  him  as  his  property  at  any  time,  and 
under  any  circumstances. 

A  verdict  had  been  found  for  the  Crown,  upon  the  trial  of  this  information,  on 
the  si.\th  count,  for  a  penalty  of  2001.,  founded  on  the  1 1th  and  12th  Will.  111.  c.  10, 
s.  2  *,  charging,  that  "  there  had  been  found,  in  the  custody  of  the  defendant,"  cortiiiu 
silks  imported  from  the  East  Indies. 

*  That  section  enacts,  that  cerUiin  silks  of  foreign  manufacture,  which  shall  bo 
Ex.  Div.  iL— 27* 
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On  the  trial  of  the  information  before  Mr.  Baron  Garrow,  at  the  last  Sittings,  it 
was  given  in  evidence  (as  now  reported  by  his  Loidship),  that  [384]  the  defendant, 
who  was  a  merchant  of  Liverpool,  had  legally  warehoused  the  goods,  which  were  the 
subject-matter  of  the  information  (bandannas),  in  the  custom-house  at  Liverpool,  and 
was  in  the  habit  of  taking  them  away,  at  various  times,  ostensibly  for  the  purpose  of 
exportation.  It  was  also  proved  to  be  the  practice  with  the  revenue  officers,  upon 
occasions  of  so  taking  such  goods  out  of  the  custom-house  for  exportation,  to  see  them 
put  into  a  cart  for  the  purpose  of  being  conveyed  to  the  vessel  which  is  intended  to 
receive  them;  the  loaded  cart  is  accompanied  the  whole  way  by  a  person  whose  duty 
it  is  to  see  that  the  goods  are  actually  put  on  board,  and  he  is  termed  "a  watchman." 
On  the  present  occasion,  the  defendant,  during  the  progress  of  the  cart,  contrived  to 
inveigle  the  watchman  into  a  public-house,  and  in  the  meanwhile,  he  or  his  servants 
removed  the  bales  of  goods  out  of  the  cart,  substituting  other  packages,  similar  in 
appearance,  but  which  in  fact  were  tilled  with  rulibish.  The  goods  so  removed  were 
proved  to  be  afterwards  carried  to  a  warehouse  belonging  to  one  Duncan,  a  ship 
chandler  at  Liverpool,  and  after  having  been  left  there  for  a  short  time,  were  then 
carried  away  by  the  defendant,  and  they  were  oftered  for  sale  to  some  of  the  witnesses, 
who  were  called  to  prove  their  having  been  seen  by  them  in  the  defendant's  custody. 
Other  witnesses,  servants  of  Duncan,  proved  that  the  goods  had  been  brought  to  the 
private  vvarehou.se  by  the  defeiidant's  servants.  Penalties  had  been  recovered  against 
the  defendant,  under  other  informa-[385]-tions,  for  having  illegally  in  his  custody 
goods  of  the  same  sort,  and  which  had  lieen  previously  seized  by  the  revenue  officers  ; 
but  the  good.s,  for  the  custody  of  which  the  defendant  was  now  proceeded  against, 
had  not  been  seized  or  searched  for  by  the  officers  :  and  the  only  knowledge  obtained 
of  the  illegal  possession  was  founded  on  the  evidence  now  reported. 

On  these  facts,  it  was  objected,  at  the  ti'ial,  that  inasmuch  as  the  goods,  to  which 
the  testimony  of  the  witnesses  applied,  had  not  been  at  any  time  seized  or  searched  for 
under  the  provisions  of  the  act,  and  were,  at  the  utmost,  only  proved  to  have  been  seen 
in  the  defendant's  possession  b\'  persons  who  were  not  officers,  and  had  not  in  any  way 
acted  upon  that  discovery,  nor  had  had  any  intention  to  do  so,  nor  had  made  any 
search  for  the  purpose  of  grounding  any  hostile  proceeding  on  the  finding  of  the 
goods,  they  could  not  be  legally  considered  as  having  been  found  in  the  defendant's 
custody,  within  the  literal  and  obvious  and  only  meaning,  or  the  spirit  of  the  statute, 
which  they  contended  could  not  apply  to  goods  having  been  seen  in  the  custody  of  a 
party  by  any  person,  and  that  perhaps  casually,  at  any  distance  of  time  before  the 
making  of  the  charge. 

The  case  was  however  left  to  the  Jury  by  the  learned  Judge,  on  the  facts  in 
evidence,  and  they  found  a  verdict  for  the  Crown  :  his  Lordship  having  reserved  to 
the  defendant  liberty  to  move  [386]  the  Court  on  the  point  of  law  raised  by  the 
objection. 

Denman,  this  Term,  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  entered  for  the  defendant,  against  which 

The  Attorney  General,  Dauncey,  Clarke,  and  Walton,  now  shewed  cause.  They 
urged  in  substance,  that  the  positive  proof  of  the  illegal  custody  by  the  witnesses,  who 
had  sworn  that  they  had  seen  the  goods  in  the  defendant's  possession,  under  the  circum- 
stances in  evidence  in  this  case,  was  sufficient  to  support  the  charge  of  finding  within 
the  terms  of  this  information  and  of  the  statute :  and  that  it  was  not  necessary  for 

imported  into  this  kingdom,  shall  be  put  into  such  warehouses  as  shall  be  approved 
by  the  Commissioners  of  the  Customs,  "  so  as  none  of  them  shall  be  taken  and  carried 
out  thence,  upon  any  account  whatsoever,  other  than  in  order  for  exportation,  and 
not  until  sufficient  security  be  first  given  "  to  the  king,  that  the  same  shall  l)e  exported, 
and  not  relanded — and  that  all  such  goods  "which  shall  be  found  in  any  hou.se,  shop, 
or  v\farehouse,  or  other  place  whatsoever,"  (other  than  in  such  warehouses  as  shall  be 
approved,  &c.)  "shall  be  forfeited,  and  subject  and  liable  to  be  searched  for  and 
seized,"  (in  like  manner  as  by  14  Car.  IL  c.  11),  and  that  all  such  goods  so  forfeited, 
&c.  shall  be  sold  at  the  next  custom-house  for  exportation. 

The  same  section  also  provides,  that  "  over  and  above  the  loss  of  the  said  goods, 
the  person  or  persons,  in  whose  custody,  knowing  thereof,  the  same  shall  be  found 
or  seized,  or  that  shall  sell  or  dispose  thereof,  &c.  shall  forfeit  and  lose  the  sum  of 
2001.  &c." 
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that  purpose,  that  the  witiiessiug  such  possession  should  be  in  consequence  of  a  search, 
with  the  object  of  making  a  seizure,  or  of  founding  any  hostile  proceeding,  or  that  the 
goods  must  be  found  by  an  officer,  or  must  have  been  previously  seized,  the  act  having 
made  the  finding  and  the  seizure  distinct  things,  giving  a  penalty  on  the  finding, 
without  any  reference  to  a  seizure,  which  applied  only  to  the  forfeiture,  and  without 
reference  to  any  particular  circumstances,  under  which,  or  time  when  the  goods  should 
be  discovered  to  Ije  in  the  possession  of  the  party,  the  statute  making  the  fact  of 
custody  at  any  time  out  of  the  proper  places  appointed  by  law  for  the  keeping  of 
thcni,  illegal,  and  subject  to  the  penalty. 

[387]  That  exposition  of  the  act  they  illustrated  l)y  allusion  to  other  statutes, 
wherein  the  word  "found"  had  occurred,  and  had  Ijeen  acted  upon.  Thus  the  27th 
Geo.  III.  c.  32,  s.  5,  enacts.  That  certain  vessels,  if  found  out  of  prescribed  limits,  may 
be  seized,  must  be  taken  to  mean  being  seen  out  of  the  appointed  limits,  and  they 
submitted  that  that  offence  might  be  proved  by  persons  who  had  seen  her  in  that 
situation,  and  that  her  getting  within  the  proper  limits  again  before  she  were  seized 
would  not  destroy  the  offence,  or  avoid  the  forfeiture.  So  also  under  the  6th  Geo.  III. 
c.  19,  imposing  a  penalty  on  persons,  in  whose  custody  or  possession  foreign  kid  gloves 
shall  be  found,  the  offence  may  be  completely  proved  by  evidence  of  their  having  been 
seen  in  the  custody  of  the  party  ;  and  the  common  course  of  proving  that  is  by  the 
testimony  of  persons  to  whom  the  goods  have  been  offered  for  sale.  On  the  other 
hand,  a  finding  in  possession,  and  seizure,  were  by  some  statutes  expressly  made 
necessary  to  subject  the  offender  to  the  penalty,  as  the  6th  Geo.  III.  c.  28,  s.  3,  where 
it  is  enacted,  that  the  various  tradesmen  in  whose  custody,  &c.  the  prohibited  goods 
"  shall  be  found  and  seized,"  shall  forfeit  the  penalty.  In  the  present  act,  the  words 
are  "  found  or  seized." 

They  finally  submitted  that,  if  the  meaning  of  the  act  were  to  be  confined  to  the 
construction  novif  attempted  to  be  put  on  it  by  the  defendant,  it  would  be  in  most  cases 
rendered  easily  avoid-[388]-able,  as  wheie  the  goods  should  be  transferred  or  destroyed 
after  the  time  of  the  disco\ery  of  the  illegal  possession  by  an  informer,  and  before  the 
seizure  could  be  effected  by  the  officers. 

On  the  whole,  they  contended  that  the  true  construction  of  the  statute  was,  that 
the  mere  illegal  possession  of  the  goods  should  of  itself  he  sufficient  to  subject  the  party 
to  a  penalty,  but  that  if  on  being  found,  the  goods  should  Ije  also  seized,  they  should 
be  forfeited — so  that  there  might  be  a  finding  in  possession  without  seizure,  which 
alone  would  be  penal  on  the  possessor,  but  that  if  they  should  be  seized,  the  additional 
penalty  of  forfeiture  of  the  goods  was  superadded  with  the  object  of  encouraging  a 
seizure,  where  such  goods  might  be  known  to  be  in  the  illegal  possession  of  such 
ofl'enders. 

Dcnman  and  Parke,  in  support  of  the  rule,  contended  that  by  the  word  found,  as 
used  in  this  highly  penal  act  of  Parliament,  the  Legislature  obviously  meant  either  a 
finding  by  an  officer  in  the  course  of  his  duty,  or  at  least  a  finding  by  some  person 
making  search  with  intent  to  proceed  against  the  possessor  of  the  piohil.)itctl  article 
for  that  otl'enue,  or  who  should,  on  discovering  the  possession,  actually  proceed  on  it : 
or  it  might  mean  a  finding,  where,  in  consequence  of  resistance,  or  some  other  cause, 
the  person  finding  might  not  be  able,  at  the  time,  to  ert'ect  a  seizure.  And  they 
insisted,  that  the  act  could  not  be  extended  by  construction  [389]  beyond  the  meaning 
of  the  Legislature  to  apply  to  the  case  of  goods  having  l)een  merely  seen  in  the  posses- 
sion of  a  party  by  any  indifferent  person,  who  neither  acts  on  what  he  sees,  by  taking 
any  hostile  step  in  consequence,  nor  has  gone  to  the  party  for  the  purpose  of  making 
the  search,  with  a  view  to  institute  some  proceeding  thereon. 

They  urged  strongly,  that  to  constitute  a  finding  within  the  statute,  by  a  mere 
stranger,  it  would  be  necessary,  when  such  a  person  should  see  the  goods  in  possession 
of  a  party,  either  that  he  should  immediately  cause  proceedings  to  be  instituted,  or 
should  appi'oach  or  come  upon  the  party  ofi'ending,  cliarging  him  with  the  oll'ence, 
liut  that  where  he  passes  on  without  noticing  what  he  sees,  he  cannot  be  said  to  have 
found  the  goods  in  the  possession  of  the  parly.  If  a  mere  seeing  in  possession  were 
sufficient  to  convict  in  the  penalty,  an  innocent  person  might  be  convicted  ;  for  there 
might  be  a  possession  out  of  the  prescribeil  places  by  a  person  not  the  owner,  as  a  .sale- 
factor  ;  and  that  the  act  meant  a  possession  by  the  owner  was  clear,  from  the  words 
"over  and  above  the  loss  of  such  goods."  On  the  othei'  hand,  a  finding,  according  to 
the  defendant's  construction  of  the  word,  would  include  every  thing  necessary  to  make 
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the  offence  complete  ;  for  the  idea  of  search  implies  concealment,  ownership,  and  guilty 
knowledge,  united,  which  would  be  sufflcient  to  authorise  the  institution  of  proceedings 
against  the  party,  while  [390]  naked  possession  would  not :  nor  could  the  property  be 
proved,  without  some  ulterior  step  being  taken  by  the  party  discovering  the  goods  in 
the  custody  of  the  party,  as  that  was  not  in  itself  even  such  prima  facie  evidence  of 
ownership,  as  should  be  permitted  to  subject  a  possessor  to  an  information  :  whereas, 
if  search  were  made,  the  goods  might  be  found  and  seized,  and  the  owner  ascertained  ; 
or  if  they  should  not  be  forthcoming,  the  party  would  be  bound  to  disclose  what  had 
become  of  them,  at  his  own  peril. 

On  the  grammatical  meaning  of  the  word  "found,"  they  submitted,  that  it  bore 
the  same  sense  as  inventum  ;  and  if  so,  there  must  be,  on  the  part  of  the  tinder,  a 
coming  upon  the  party,  or  the  goods  in  his  possession,  with  a  hostile  intent,  whether 
originally  by  accident  or  design,  in  the  case  of  a  stranger  at  least,  although  in  the 
instance  of  a  revenue  otiicer,  a  mere  witnessing  a  possession  might  be  a  finding,  because 
it  being  his  duty  to  act  hostilely  upon  it,  his  witnessing  such  possession  ma;/  be  taken 
to  be  in  consequence  of  his  being  always  on  the  search  for  such  things  ;  and  that  it 
would  be  necessarily  followed  up  hy  taking  measures  for  their  seizure,  and  the  punish- 
ment of  the  possessor. 

Illustrating  their  construction  of  the  word,  as  used  in  this  statute,  also,  by  its  use 
and  application  in  other  statutes  and  in  other  cases,  the\'  put  the  following  tests.  By 
the  late  act,  for  the  more  effectual  pievention  and  punishment  of  [391]  poaching 
(57  Geo.  III.  c.  90)  it  is  made  felony  to  be  found  in  an  inclosure  between  certain  hours, 
and  the  puni-shment  is  transportation.  To  convict  under  that  act,  they  insisted  it 
would  be  necessary,  that  the  person  who  should  find  them  there,  must  actually  come 
upon  them,  "hilst  on  the  spot,  and  that  it  would  not  be  evidence  of  the  accused  having 
been  found  there,  to  prove  that  some  one  had  seen  him  there  ;  putting  it,  that  other- 
wise an  accomplice,  who  should  have  gone  out  with  him,  and  have  been  in  his  company 
at  the  time,  might  certainly  swear  to  his  having  been  there,  and  to  the  witness's  having 
seen  him  there,  yet  he  could  not  be  said  to  have  found  him  there — neither  would  it  be 
proof  of  game  being  found  in  the  possession  of  an  unqualified  person,  that  he  had  been 
seen  by  a  witness  on  some  past  day  with  game  in  his  hands.  Nor  (they  submitted) 
if  a  sheriff  should  return  non  est  inventus,  would  that  return  be  falsified  by  evidence 
of  the  oliicer  having  seen  the  defendant  at  a  window  or  elsewhere,  when  he  could  not 
approach  him  to  make  a  caption  !  Unless  therefore  there  were  no  distinction  in  sense 
between  the  terms  "  finding  goods  in  the  custody  of  an  individual,"  and  "  seeing  them 
casually  in  his  possession,"  they  contended  that  this  verdict  could  not  be  sustained. 

They  urged  that  the  Legislatui-e  had  itself  on  several  occasions  taken  the  very 
distinction  in  its  enactments  which  had  been  made  the  ground  of  [392]  the  present 
objection.  Thus  in  the  9  &  10  W.  III.  c.  41,  s.  2,  it  is  enacted.  That  where  naval 
stores  shall  be  found  in  the  possession  or  keeping  of  certain  persons,  it  shall  be  penal : 
afterwaids,  b^^  the  39  &  40  Geo.  III.  c.  89,  s.  1,  it  is  enacted,  (reciting  that  offences 
against  the  former  statute  had  increased),  that  for  the  prevention,  &c.  any  person  who 
shall  knowingly  receive  or  have  in  his  possession,  &c.  any  stores  of  war,  shall  be  liable 
to  penalties,  thus  recognizing  the  distinction  between  such  things  being  found  in  the 
custody  or  possession  of  an  offender,  and  his  receiving  and  having  them  in  his  posses- 
sion— that  in  the  4-5  Geo.  III.  c.  121,  s.  1,  the  same  distinction  is  also  made:  for  there 
the  language  of  the  enactment  is,  if  certain  vessels  shall  be  found  in  certain  places,  or 
shall  be  discovered  to  have  been  there,  under  certain  circumstances  :  so  also  even  in 
the  6th  Geo.  III.  c.  28,  ss.  2  &  3,  which  had  been  said  to  support  the  Crown's  construc- 
tion of  the  word  "  found  "  ;  if  that  statute,  having  made  prohibited  goods,  which  should 
be  ottered  for  sale,  liable  to  be  forfeited  and  seized,  and  the  fact  penal,  the  Legislature 
had  considered  the  mere  seeing  in  po.ssession  to  be  synonimous  with  a  finding  in  pos- 
session, they  would  not  have  superadded,  as  they  have  done,  a  distinct  clause,  making 
it  penal  in  persons  in  whose  possession  the  same  should  be  found  and  seized,  and 
subjecting  the  goods  to  forfeiture,  unless  there  were  some  distinction  between  a  being 
seen  in  possession,  and  a  being  found  in  possession  ;  and  that  in  no  sense  therefore 
could  the  words  shall  be  found  be  con-[393]-strued  to  mean  shall  have  been  seen  in 
the  poissession,  or  (in  the  words  of  the  statutes,  8th  Anne,  c.  71,  s.  17,  and  .5th  Geo.  I. 
c.  11),  shall  have  come  to  the  hands  or  jiossession  of  a  defendant. 

They  observed  that  the  statute  contemplated  two  distinct  penal  consequences, 
intended  to  attach  in  two  distinct  stages  of  the  detection  and  punishment  of  the  same 
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oH'oiu-e — tlie  illegal  possession  authorising  the  search  and  seizure,  and  subjectino;  to 
forfeiture,  and  the  finding  on  search,  whether  seized  oi-  not,  fixing  the  possessor  with 
a  penalty,  and  that  over  and  above  the  forfeiture  of  the  goods,  manifestly  intending 
that  a  search  at  least,  if  not  a  seizure,  should  fii'st  bo  made.  Were  it  otherwise,  or 
were  the  more  proof  of  illegal  po.ssession  to  subject  the  offender  to  the  penalty,  any 
one  possession  of  specific  goods  might  render  him  liable  to  an  indefinite  number  of 
penalties,  and  many  persons  might  incur  penalties  for  the  offence  of  an  individual,  in 
which  they  might  have  no  guilty  participation. 

Finally,  they  urged  that  in  the  case  of  so  highly  penal  a  statute,  and  one  not 
connected  with  the  protection  of  the  revenue,  if  there  should  be  any  doubt  as  to  the 
validity  of  the  objection,  from  uncertainty  in  the  wording  of  the  act,  the  subject  ought 
to  have  the  benefit  of  a  favorable  construction. 

The  Attorney  Genei-al,  in  reply,  submitted  that  if  the  arguments  used  by  the 
defendant  [394]  should  prevail,  they  would  establish,  that  there  must  l)e,  in  all  these 
cases,  a  continuity  of  the  illegal  possession  up  to  the  time  of  seaich,  to  entitle  the 
Crown  to  the  penalty  ;  and  that  wherever  nothing  should  be  found  after  search, 
however  manifest  and  capable  of  proof  the  previous  possession  might  be,  the  penalty 
could  not  be  recovered,  which  would  be  grossly  absurd,  and  not  warranted  by  the 
language  of  the  statute,  but  on  the  contnuy,  destructive  of  its  object,  rendering  it 
altogether  nugatory,  by  securing  impunity  to  the  offender. 

To  meet  the  observation  of  this  being  a  penal  statute,  and  the  suggestion  that 
therefore  it  should  be  construed  favorably  to  the  subject,  they  opposed  the  fraudulent 
character  of  the  whole  tran.saction,  so  devised  and  executed,  as  detailed  in  the  evidence, 
which  was  of  such  a  nature  as  to  forfeit  all  claim  to  favor  or  indulgence  :  and  in  answer 
to  the  argument,  that  by  the  construction  contended  for  by  the  Crown,  many  penalties 
might  tje  incurred  in  the  person  of  the  same  individual,  or  might  attach  to  many  for 
one  and  the  same  act,  they  submitted,  that  it  had  been  decided  by  this  Court,  that  a 
party  might  by  one  act  be  guilty  of  distinct  offences,  and,  a  fortiori,  that  several  persons 
might  incur  penalties  liy  being  concerned  in  dill'erent  stages  of  the  same  illegal  trans- 
action. And  they  cited  the  ease  of  The  Atlorviy  General  v.  S(i(/()eis  (ante,  vol.  i.  p.  1  82), 
where  the  defendant,  who  was  proved  to  have  dealt  in  pro-[395]-hibited  articles 
(foreign  gloves),  was  held  to  ha\e  incurred  two  penalties,  one  for  having  the  gloves 
in  his  possession,  and  another  for  offering  them  for  sale.  The  Crown  therefore,  they 
contended,  was,  in  the  present  case,  entitled  to  the  verdict  recorded. 

KlCllAKD.S,  Chief  Baron,  having  stated  the  charge  in  the  information,  continued  ; 
The  i|uestion  now  argued  has  been  raised  on  the  word  "found,"  as  used  in  the  statute, 
on  which  the  proceeding  is  grounded.  Now  it  is  cle.-ir,  from  the  evidence,  that  the 
good.s,  in  respect  of  which  the  party  is  charged  to  bo  liable  to  the  penalty,  were  seen 
in  his  custody,  and  they  were  proved  to  have  been  in  his  custody  by  the  person  who 
saw  them  there  ;  of  that  therefore  there  is  no  doubt.  They  were  however  not  seized 
wiien  they  wore  seen  by  the  person  who  saw  them  ;  and  it  is  urged,  that  because  the 
goods  were  not  seized,  oi'  because  something  was  not  done  in  consequence  of  their 
being  seen  in  his  custody,  the  verdict  ought  to  have  been  the  otiier  way,  because  the 
law  was  ag.iinst  the  Crown  on  the  construction  of  this  statute. 

The  6th  count  of  this  information,  upon  which  the  verdict  was  found,  is  framed 
u[)on  the  11th  &  12th  \\'ill.  III.  c.  10,  s.  2  (his  Lordship  re.-id  the  section). 

In  the  first  place,  the  foifeiture  is  by  operation  of  the  law  upon  the  goods:  being 
fdifeitcd,  [396]  they  become  suliject  and  liable  to  l)e  searched  for  and  seized. 

Then  the  |jen:dtv  is  imposed  on  the  persons  in  whose  custody  they  may  be  found. 
1  confess  I  have  no  difiieulty  in  cxjiounding  these  pa.ssages  as  meaning  two  distinct 
things.  If  the  goods  arc  found,  they  beeonie  forfeited,  .and  then  they  are  to  be  li.ablo 
to  be  searched  for  and  seized,  and  the  seizing  is  a  right  thrown  by  the  law  u])on  the 
officer,  in  consei|Ucncc  of  tlieii'  having  been  found.  Thi'u  the  sul)sec|Uont  imposition 
of  the  penalty  by  the  statute  shews  mosldisliMctlv  the  dillci'cncc  li(^lw(>cn  the  two 
subject-mattei's  of  the  offence. 

liut  it  has  been  urged  in  argument,  that  the  word  "  finding  "  nuist  mean  sumething 
more  than  a  mere  seeing  in  possession  of  the  person  possessing  thom.  I  however  am 
really  quite  at  a  loss  to  imagine  what  can  l)e  meant  i)y  finding,  if  seeing  any  thing 
in  a  place  where  it  is  be  not  a  finding  there.  I  find  here  the  gentlemen  whom  I  see 
here.  I  consider  that  even  in  so  penal  a  statute  ,is  the  last,  in  respect  to  poachers, 
it  is  not  nccessarj-,  as  it  was  contended,  that  any  peison  should  seize  them,  or  come 
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up  with  them  ;  but  if  they  are  found,  that  is,  if  any  one  have  seen  them  in  the  close, 
they  are  liable  under  the  act ;  and  it  is  sufficient  to  piove  that  the\-  were  there. 

[397]  There  was  a  very  strong  case  of  that  description  in  the  county  of  Lancaster  ; 
the  party  assembled  theie  was  so  large,  that  no  man  in  his  senses  would  venture  to  go 
near  them  ;  but  a  person  saw  them  there,  and  gave  evidence  against  them  of  his  having 
seen  them  there  ;  and  on  that  they  were  con\-icted.  So  here  the  person  who  saw 
these  goods  in  the  situation  described,  might  give  sufficient  evidence  against  the 
defendant  to  fix  him  with  the  penalty  under  this  statute. 

Then  it  is  said  that  the  word  "  finding "  must  be  considered  as  connected  with 
obtaining  possession.  I  conceive  that  to  be  quite  unnecessary,  according  to  the 
meaning  of  the  word,  in  any  acceptation  of  it ;  but  that  is  particularly  not  the  meaning 
of  it  here ;  for  it  is  clear,  that  the  word  "  finding "  means  something  distinct  from 
seizing;  for  the  seizing  is  to  be  consequent  on  the  finding;  and  the  search  for  the 
purpose  of  seizing  is  not  to  be  made  till  after  the  finding,  in  one  sense ;  so  that  it  is 
plain,  that  the  finding,  the  searching  for,  and  the  obtaining  possession,  are  not  the 
same  thing,  but  have,  in  the  contemplation  of  this  act,  very  distinct  meanings. 

It  was  urged  by  the  Counsel  for  the  defendant,  that  it  is  necessary  that  the  goods 
should  be  discovered  or  seen  by  some  particular  person,  or  description  of  persons,  not 
accomplices,  actually  searching  for  them,  with  intention  to  act  in  a  hostile  manner. 
Now,  there  is  no  word  in  the  act,  which  intimates  any  intention  of  that  kind  ;  [398] 
and  in  order  to  make  the  act  of  Parliament  mean  any  thing  like  it,  it  would  require 
a  great  many  words  to  be  inserted,  which  are  not  to  be  found  in  the  act.  I  therefore 
think  it  manifestly  clear,  that  the  word  "  finding,"  as  used  in  the  statute,  is  .satisfied 
by  proof  of  any  one  seeing  the  thing  in  the  possession  of  another.  It  then  becomes 
liable  to  be  forfeited  ipso  facto — it  is  then  liable  to  be  searched  for  the  next  day,  or  at 
any  other  time,  and  is  liable  to  be  seized.  If  that  construction  is  right,  the  verdict 
is  proper,  and  ought  to  stand. 

GUAIIAM,  Baron. — I  have  had  considerable  doubts  in  the  course  of  the  argument, 
because,  as  was  properly  pressed  upon  us,  this  act  of  Parliament  is  highly  penal ;  and 
therefore  we  ought  to  be  clear,  that  the  words  are  precise  in  their  meaning,  so  as  to 
bring  the  party  within  the  ofl'ence  desciibed  ;  and  I  agree  with  that  entirely.  Much 
ingenuity  has  been  displayed  in  investigating  what  is  the  proper  use  of  the  word ; 
and  I  feel  very  much  the  argument  used,  that  "  finding,"  in  the  proper  sense,  means 
a  hitting  upon  the  thing  tangibly.  The  fact  is,  that  that  word,  and  many  others,  arc 
sometimes  wrested  from  their  original  and  proper  signification,  to  some  other  meta- 
phorical sense;  and  it  is  quite  clear,  that  the  word  "  finding"  may  be  and  often  is 
applied  to  things  which  you  can  never  corporeally  come  at,  so  as  to  touch  or  to  reach. 
It  has  been  very  ingeniously  put,  as  being  something  iiiventum  ;  and  that  seeing  any 
one  at  a  distance,  with  the  [399]  aid  of  a  glass,  was  not  to  find  him  there  :  but  I  take 
it,  that  we  may  fairly  say,  that  looking  through  a  telescope  to  see  if  a  particular 
person  were  on  Primrose-hill,  if  he  should  be  seen  there,  he  may  be  said  to  have  been 
found  there. 

I  will  put  the  case  of  a  man  returning  to  this  country,  after  having  been  trans- 
ported ;  his  having  been  seen  since  in  this  country  would  be  decisive  evidence  of  his 
being  found  here.  If  I  find  a  man  hanging  about  the  fields  of  Mary-le-Bone,  although 
he  should  run  away  from  me  when  he  sees  me.  So,  if  a  man  has  been  seen  in  a 
particular  close,  it  would  be  quite  idle  to  say,  that  although  he  were  seen  there,  he 
was  not  found  there.  If  the  Legislature  used  the  word  in  a  figurative  sense,  it  is 
because  the  poverty  of  language  does  not  furnish  a  literal  word  for  every  occasion, 
and  there  is  always  a  mi.xture  of  figure  in  our  language  ;  but  I  should  expect,  not- 
withstanding, in  a  case  like  this,  that  the  Legislature  would  shew  in  what  sense  they 
meant  to  use  the  word  "  found,"  if  they  did  not  use  it  in  its  proper  but  in  its  popular 
sense.  In  the  present  instance,  I  think  they  have  done  so  by  making  the  distinction. 
If  a  man,  not  a  custom-house  officer,  sees,  at  any  given  time,  prohibited  goods 
exhibited  for  .sale  in  a  shop  in  London,  and  he  informs  an  ofliicer,  that  in  such  a  shop 
he  saw  them,  and  when  he  returned  with  the  officer,  the  goods  were  completely 
removed,  although  that  man  could  not  find  them  there  and  in  the  shopkeeper's  posses- 
sion then  ;  yet  he  surely  may  be  [400]  said  to  have  found  them  there  before,  when 
he  first  saw  them  there.  The  evidence  in  this  case  is  precisely  of  that  nature.  The 
defendant  was  dealing  with  these  goods  as  his  own,  when  they  were  seen  and  dis- 
covered :  they  were  not  seized  ther'c  at  the  time,  and  they  were  afterwards  remo\'ed 
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by  him.  The  argument  on  the  other  side  labouns  under  this  difficult}'.  It  goes  the 
length  of  insisting,  that  you  must  carry  the  act  of  possession  and  finding  down  to 
the  time  of  the  actual  seizure,  making  the  whole  one  transaction,  the  finding  and  the 
seizing ;  but  the  Legislature  looked  at  it  in  two  different  points  of  view.  It  had 
occurred  to  me,  certainly,  that  the  word  "  finding  "  might  be  calculated  to  mi.slead  a 
man,  with  reference  to  the  nature  of  the  ofi'ence  ;  but  my  mind  is  now  satisfied,  that 
in  this  particular  instance,  there  is  precision  enough  in  this  expression,  as  used,  to 
make  it  mean  "to  discover,"  as  separate  and  distinct  fi'om  finding  on  search  with  a 
view  to  seizing. 

Wood,  Baron.  I  have  varied  a  good  deal  in  my  opinion  upon  this  question,  but 
at  last  I  confess  I  think  the  fair  conclusion  is,  that  the  word  "found"  in  possession, 
in  this  act  of  Parliament,  is  satisfied  by  the  fact  of  the  goods  being  discovered  in  the 
defendant's  possession.  The  word  "  found  "  is  to  be  met  with  in  many  former  acts 
of  Pai'liaraent ;  and  such  a  construction  has  always  been  put  upon  it,  as  to  make  it  to 
mean  the  same  as  discovered  ;  and  therefore,  if  it  is  proved  to  have  been  found,  in 
other  words,  if  it  is  disco-[401]-vered  by  any  body,  in  possession  of  another,  that  is 
sufficient  to  bring  it  within  the  act  of  Parliament.  Upon  the  whole,  therefore,  I 
think  the  construction  to  be  put  upon  the  word  "  found  "  is  such,  that  the  present 
charge  may  be  supported,  if  the  thing  be  proved  to  have  been  seen  or  discovered  in 
the  custody  or  possession  of  another. 

G.\RRO\v,  Baron.  I  was  also  inclined  to  think  that  the  objection  taken  by  the 
defendant's  Counsel  was  conclusive,  when  first  made  before  me  at  the  trial ;  but  I  am 
now  of  opinion,  that  the  construction  which  has  just  been  put  on  the  words  of  the 
act  l)y  the  Court  is  the  sound  and  just  one.  We  have  been  told,  that  in  construing 
acts  of  Parliament,  we  must  take  the  words  as  we  find  them,  and  give  them  their 
popular  and  ordinary  meaning,  and  that  in  expounding  them  otherwise,  we  are  in 
danger  of  doing  what  I  .shall  always  be  found  anxious  to  avoid — legislating  for  our- 
selves. It  should  be  considered,  however,  by  those  who  caution  us  against  such  a 
danger,  that  while  we  have  no  right  to  extend  by  construction  the  operation  of  a 
statute,  we  should  be  c(|ually  presuming  to  legislate  in  abridging  its  power  and  efl'ect, 
by  limiting  and  confining  its  full  and  fair  meaning.  If  we  cannot  iiifcr  words  as 
having  been  intended  to  be  used,  so  neither  can  we  omit  such  as  are  introduced,  or 
weaken  their  etTect  by  explaining  them  away,  when  essential  to  the  matter  and  the 
purpose  which  the  Legislature  had  in  view.  If  by  this  act  of  Parliament,  it  had  been 
only  intended  that  the  penalty  should  attach  [402]  where  the  goods  should  be  found, 
in  the  defendant's  sense  of  the  word,  there  would  have  been  no  necessity  for  the  other 
distinct  clause  superadding  very  emphatically  the  penalty,  as  if  it  had  been  intended 
to  provide  for  this  very  case,  where  the  goods  should  have  been  mciely  seen  and  dis- 
covered in  the  possession  of  the  contrabanfl  tradei',  and  to  destroy  the  security  which 
they  would  enjoy,  if,  notwithstanding  the  illegal  possession  should  continue  for  any 
length  of  time,  no  penalty  were  to  attach,  until  some  person  .should  actually  come 
upon  the  goods  hostilcly,  as  has  liecn  said,  whilst  in  the  po.ssession  of  the  ofi'cnding 
|jarty.  It  is  (piite  clear  that  the  finding  in  possession  nuist  mean  something  distinct 
from  the  seizing  or  the  seai'ching  foi'  such  goods. 

Then,  taking  the  argimionl  for  a  moment  to  be  gooil,  that  the  ])crson  seeing  the 
prohibited  goods  in  the  possession  of  the  party  must  have  had  some  hostile  intention 
inducing  him  to  watch  the  possession,  as  with  a  view  to  the  giving  information,  who 
is  to  say  that  the  witness  in  this  case  had  no  such  intention?  That  negative  is  not  to 
be  inferred  from  his  not  having  seized  the  goods  then,  or  from  his  not  having  set  on 
foot  a  search,  when,  in  point  of  fact,  a  search  might  have  become  an  useless  fornialily, 
as  where  the  goods  should  have  been  seen,  as  here,  in  the  very  act  of  removal.  The 
possession  of  this  species  of  propcitv  being  prima  facie  an  offence,  it  would  be  incum- 
bent on  the  possessor  to  prove  a  case  of  innocence,  in  answer  to  that  fact,  or  at  least 
to  do  whiit,  if  he  [403]  were  innocent,  might  easily  be  done,  to  discoinicct  himself 
with  the  illegal  circiunstances  of  the  tran.saction. 

I  remember  a  case  of  a  house  in  great  tivide  being  charged  with  dealing  very 
laigely  in  prohibited  French  good.s,  and  their  possession  was  jjrovcd  by  the  testimony 
of  their  servants,  who  had  been  for  a  long  time  in  the  daily  habit  of  witnessing  a 
constant  course  of  regular  dealing  in  the  sale  of  the  contraband  article.  Now,  I 
take  it,  that  those  servants  might  be  called,  in  such  a  case  as  the  present,  by  the 
Attorney  General,  proceeding  on  this  act  of  Parliament,  to  prove  that  those  good.s 
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were  found,  from  time  to  time,  in  the  possession  of  the  trader,  and  that  their  having 
seen  them  in  their  possession,  and  exposed  for  sale  in  their  shop,  would  bring  the 
master  within  the  meaning  of  this  statute,  as  a  person  in  whose  custody  the  prohibited 
goods  had  at  dift'erent  times  been  found.  If  then  it  be  not  necessary  that  there  should 
have  been  a  previous  search  to  constitute  a  finding  within  the  meaning  of  this  act  of 
Parliament,  still  less  would  it  he  necessary  that  there  should  be  a  seizure  on  the 
discover}'  of  the  illegal  possession. 

On  the  whole,  I  am  clearly  of  opinion  that  any  discovery  of  goods  of  this  sort  in 
the  illegal  possession  of  a  party  with  knowledge,  would  be  such  a  finding  of  them  as 
would  sul)jeet  him  to  the  penalty,  notwithstanding  the  original  impression  [404]  made 
on  my  mind  by  the  very  ingenious  arguments  which  have  been  so  ably  pressed  on  the 
Court  by  the  Counsel  for  the  defendant. 

Per  Curiam.     Rule  discharged. 

East  India  Company  and  Richardson  r.  Collins  and  Anliffe.  .5th  February 
1819. — To  support  an  application  that  service  of  subpania,  on  a  bill  of  inter- 
pleader, upon  the  solicitor  who  brings  the  action  might  be  deemed  good  service, 
it  is  not  only  necessary  that  the  party  applying  should  state  that  he  knows  not 
where  the  plaintifi'  (at  law)  is  to  be  met  with,  and  that  the  solicitor  has  refused 
to  appear ;  but  the  Court  requires  that  the  solicitor  should  be  stated  to  have 
positively  refused  to  inform  them  where  he  is  to  be  found,  and  also  that  the 
process  should  have  been  previously  formallj'  tendered  to  him. 

Wyatt  moved  that  service  of  the  subpcena  on  the  solicitor  of  the  defendant 
Collins  might  be  deemed  good  service,  on  an  affidavit,  stating  that  Collins  had 
brought  an  action  against  plaintift"  Richardson,  and  that  it  being  necessary  that  he 
should  file  a  bill  of  interpleader,  in  consequence  of  Anlitte  having  also  claimed  the 
money,  he  had  instructed  his  solicitor  to  do  so — that  being  ignorant  where  Collins 
resided  or  was  to  be  found,  he  had  applied  by  letter  to  the  solicitor  by  whom  the 
action  had  been  brought,  stating  the  circumstances,  and  requesting  him  to  undertake 
to  appear  to  the  process,  or  to  inform  the  plaintiff  where  his  client  was  to  be  found, 
for  the  purpose  of  serving  him — that  the  said  solicitor  had  refused  to  accept  process, 
and  in  answer  to  the  other  part  of  the  letter,  he  had  said  that  the  plaintiff's  employers 
knew  where  Collins  was  to  be  found — and  that  plaintiff  Richardson  and  his  [405] 
attorney  were  wholly  ignorant  where  the  said  defendant  Collins  was  to  be  met  with. 

The  Court,  under  these  circumstances,  i-efused  the  application,  saying  that  the 
result  of  the  correspondence  was  not  an  absolute  refusal  to  inform  the  plaintift"  where 
the  defendant  was  to  be  found,  and  that  in  order  to  ground  such  a  motion,  the  subpoena 
should  have  been  previously  formally  tendered  to  the  defendants'  solicitor.  They 
therefore  refused  to  make  the  order. 

Nil. 

Toulmin  and  Others  v.  Copeland  and  the  Bank  of  England.  .5th  February 
1819. — The  Court  will  not  interfere  to  require  the  Bank  to  transfer  mone}'  which 
they  withhold,  on  having  been  served  with  process  (while  in  force)  on  a  bill  filed 
b\'  representatives  of  deceased  partners  against  the  survivor  of  the  firm,  even  for 
the  purpose  of  paying  the  partnership  debts. 

[For  further  proceedings  see  7  Price,  631.] 

The  plaintiffs,  who  were  the  personal  representatives  of  the  deceased  partners  of 
the  defendant,  filed  a  bill  for  an  account,  and  had  served  the  Bank  with  the  distringas, 
in  the  usual  course. 

Martin  now  pro\ed,  on  the  part  of  the  defendants,  on  an  affidavit,  stating  the  facts 
before  answer,  (which  he  stated  could  not  with  the  utmost  diligence  be  put  in  before 
a  very  considerable  time,  in  consequence  of  the  complicated  nature  of  the  account, 
and  their  great  length),  that  the  Bank  might  be  requii'ed  by  the  Court,  [406]  in  the 
exercise  of  a  discretionary  control  over  their  process,  to  transfer  part  of  the  stock,  for 
the  purpose  of  enabling  the  defendant  Copeland  (who  was  the  only  surviving  partner, 
and  consequent!}-  liable  to  all  the  debts  at  law)  to  satisfy  certain  of  the  partnership 
demand.?,  urging,  that  unless  the  Court  should  do  so,  it  might  be  in  the  power  of  an 
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iiidividuiil,  liy  liliug  a  bill,  to  shut  up  any  mercantile  house  in  the  kin^'ilom,  without 
having  any  real  pretence  for  such  a  measure. 

The  Court  refused  so  to  interfere,  observing,  that  they  had  no  such  controling 
power  over  their  process,  nor  could  they  by  any  means  direct  the  Bank  to  transfer 
any  part  of  the  stock.  Whether  the  Bank  had'  any  right  to  withhold  money  in  such 
a  case  would  be  a  question  under  other  proceedings  in  another  place.  If  they  have 
done  wrong,  an  action  may  be  brought  against  them. 

Nil. 

[407]  LiPSCOJiBE  AND  Others  v.  Bateman.  Exceptions.  5th  February  1819. — In 
what  case  the  interrogating  part  of  a  bill  for  an  injunction  held  to  be  not  sufficiently 
answered. — Exception  for  insufficiency  allowed,  and  held  to  be  material ;  and 
injunction  ordered  thereupon. 

This  was  a  bill  filed  for  relief  from  the  forfeiture  of  a  building  lease,  incurred  by 
converting  one  of  the  tenements  into  a  public-house,  without  leave  in  writing  from 
the  superior  landlord,  in  breach  of  covenant,  and  an  injunction  of  an  action  of  eject- 
ment, commenced  by  defendant. 

The  bill  charged  that  the  defendant,  the  plaintiff's  immediate  landlord  and  the 
person  seeking  to  take  advantage  of  the  breach  of  covenant,  had  consented  to  the 
house  being  opened  as  a  public-house,  (the  plaintiff  having  obtained  the  consent  of 
the  original  lessee,  but  not  of  the  groinid  landlord,  for  so  doing) :  and  interrogated 
whether  defendant  did  not,  at  the  time  of  the  execution  of  the  (last)  lease  by  him, 
or  at  some  other,  &c.  know,  or  had  been  informed,  and  by  whom,  and  how,  or  believe 
or  suspect,  and  why,  or  had  some  and  what  good  reason  to  know,  believe,  or  suspect, 
that  plaintiff  John  Freeman  had  obtained  the  consent  in  writing  of  James  Bomin  (the 
original  lessee),  and  had  erected  one  of  .said  messuages  as  and  for  a  public-house.  And 
whether  the  said  defendant,  upon  being  informed  of  the  matters  aforesaid,  or  upon 
some  and  what  other  occa.sion,  did  not  [408]  consent,  at  that  time,  or  at  some  aiid 
what  other  time,  to  plaintiff  John  Freeman  using  and  employing  such  one  of  the  said 
messuages  as  and  for  a  public-house,  so  soon  as  he  had  finished  the  same,  and  could 
obtain  a  licence  for  that  purpose,  or  how  otherwise.  And  whether  the  said  defendant 
did  not  promise  and  assure  plaintiff  John  Freeman,  that  he  (John  Freeman),  notwith- 
standing the  aforesaid  covenant  contained  in  the  said  indenture  of  lease,  of  the  1 2th 
day  of  May,  1812,  should  not  be  distuibed  in  the  possession  of  the  premises,  for  the 
reason  aforesaid,  or  for  some  other  and  what  reason,  or  how  otherwise.  And  whether 
the  said  defendant  did  not  then,  or  at  some  and  what  other  time,  in  manner  aforesaid, 
or  in  some  and  what  other  maimer,  give  his  consent  to  plaintiff  John  Freeman  to  use 
and  em])loy  one  of  the  said  messuages  for  a  public-house,  as  soon  as  it  should  be  ready 
to  be  opened,  and  should  be  duly  licensed,  or  how  otherwise.  And  whether  the  said 
defendant  did  not  then,  or  at  some  and  what  other  time,  promise  to  assist  plaintiff 
John  Freeman  in  obtaining  a  licence  for  opening  the  aforesaid  messuage  for  a  public- 
house,  or  how  otherwise.  And  whether  plaintiff  John  Freeman  did  not  wholly  rely 
upon  thy  aforesaid,  or  some  other  and  what  promises  and  assurances  of  the  said  defen- 
dant, that  he  (John  Freeman),  notwithstanding  the  aforesaid  covenant,  should  not 
be  distuibed  in  the  possession  of  the  said  demised  premises,  or  how  otherwise. 

[409]  Those  interrogatories  the  plaintiff'  answered  as  follows  : — that  at  the  time 
of  the  execution  of  said  indenture  of  lease,  of  the  12th  May,  1812,  he  defendant  did 
not  know  that  jjlaintiff  John  Freeman  had  obtained  such  consent  in  writing,  as  in 
said  present  bill  mentioned,  from  said  James  Bomin,  oi'  that  the  plaintiff  had  erected 
one  of  the  said  two  messuages  or  houses  foi'  a  public  liouse  ;  and  tiie  defendant,  at 
the  time  he  executed  .said  indenture  of  lease,  of  the  12th  May,  1812,  did  not  believe 
or  suspect,  nor  had  any  reason  to  know,  &c.  nor  doth  ho  now  know.  Sec.  that-  ])laiMtill 
John  Freeman  had  obtained  such  consent  in  writing,  as  in  said  |)rescnt  bill  menlioned, 
from  said  James  IJomin,  save  as  aforesaid  ;  nor  did  he  defendant,  at  the  time  he 
executed  such  indenture  of  lease,  believe  or  suspect,  noi'  had  any  reason  to  know, 
believe,  or  suspect,  that  the  plaintiff  John  Freeman  erected  one  of  said  two  messu.ages 
or  houses  for  a  public-house,  although  defendant  doth  now  believe  that  he  plaintiff 
erected  one  of  such  messuages  or  houses  for  a  public-house,  but  at  what  time  or  by 
whom  he  defendant  was  first  informed  thereof,  or  did  first  believe  the  .same,  he  is 
now  unable  to  set  forth,  as  to  his  knowledge,  remembrance,  oi'  belief. 
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The  plaintiff  excepted  (inter  alia)  that  the  said  defendant  had  not,  in  and  by  his 
said  answer  in  manner  aforesaid,  answered  and  discovered  whether  the  said  defendant 
did  not,  at  the  time  in  the  said  bill  mentioned,  or  at  some  and  what  [410]  other 
time,  promise  to  assist  the  said  plaintiflF  John  Freeman  in  obtaining  a  licence  for 
opening  the  aforesaid  messuage  for  a  public-house,  or  otherwise. 

Danncej'  and  Cooper,  for  the  exceptions,  insisted  that  they  were  material,  and 
that  the  interrogatories  were  pertinent,  and  that  the  answer,  not  being,  in  terms,  as 
full  as  the  interrogatories,  were  insufficient. 

Barber,  in  support  of  the  answer,  submitted,  that  the  interrogatories  had  been,  in 
effect  and  substance,  with  relation  to  the  objects  of  the  bill,  sufficiently  answered,  and 
that  if  not  as  fully  in  words  as  they  might  have  been,  the  omissions  were  immaterial, 
and  that  they  would  not,  if  supplied,  assist  the  plaintift"s  case. 

The  Court  however  held  the  above  exception  to  be  material,  and  that  the  answer 
to  the  interrogatory  was  insufficient. 

Exception  allowed. 

The  plaintiffs'  Counsel  then  moved  for  an  injunction,  on  the  ground  of  the 
insufficiency  of  the  answer,  which  was 

Ordered. 

[411]     In  the  Exchequer  Chamber.     Coram  Eichards,  Lord  Chief  Baron. 

Casberd  and  Another  v.  D.  Ward,  H.  B.  Ward,  W.  Jones,  and  the  Attorney- 
General.  8th  February  1819.  Gray's  Inn  Hall,  16th,  19th  Jan.— (Equitable 
Mortgage).  A  deposit  of  title  deeds  by  a  simple-contract  debtor  of  the  Crown, 
for  securing  part  of  the  purchase-money  to  be  paid  in  consideration  of  other  lands 
sold  to  him,  is  an  ec^uitable  mortgage,  and  binds  the  Crown  ;  and  that  although 
the  purchaser  have  also  given  his  bond  to  the  vendor  for  the  whole  amount. — 
(How  constituted.)  To  constitute  such  a  deposit,  for  so  securing  money  due,  an 
equitable  mortgage,  it  is  not  necessary  that  there  should  be  any  agreement 
accompanying  the  transaction,  that  the  depositor  shall  execute  a  legal  mort- 
gage to  the  depositee,  it  is  sufficient  if  it  can  be  shewn  by  satisfactory  testimony, 
that  the  object  and  intent  of  the  deposit  was  the  security  of  money.  It  is, 
however,  obviously  advisable  that  there  should  be  in  all  such  cases  a  written 
memorandum  of  that  intention  accompanying  the  deposit. — (Available  against 
the  Crown  in  the  Case  of  Simple  Contract  Debtors, — and  how  carried  into  Effect 
after  Seizure  of  the  Land  under  an  Extent.)  In  a  ca.se  where  the  Crown  had 
seized  the  lands  of  a  simple-contract  debtor  affected  by  such  a  deposit,  for  its 
del>t,  the  Court  ordered  the  money  due  to  the  depository  to  be  paid  out  of  the 
proceeds  of  the  sale,  before  the  Crown  should  be  satisfied  ;  the  claimant  having 
tiled  a  bill  for  that  purpose  against  the  purchaser  of  the  land  under  the  order  of 
the  Court  for  the  sale — the  assignee  of  a  term  therein — the  person  against  whom 
the  extent  issued — and  the  Attornev-General. — (Construction  of  Statutes.) 
Collector  of  the  assessed  taxes  of  a  parish,  though  liable  to  an  immediate  extent, 
is  only  a  simple-contract  debtor  till  his  debt  is  put  on  record  by  the  inquisition  : 
and  therefore  where  the  title  deeds  of  his  lands  have  been  bona  fide  deposited 
(without  notice)  in  the  hands  of  a  subject  with  a  view  to  executing  a  legal  mort- 
gage for  securing  money — if  such  lands  should  be  seized  by  the  Crown  for  a  debt 
arising  from  arrears  of  money  collected  by  him  before  such  deposit,  but  not  put 
on  record  till  afterwards,  the  Court  will  not  permit  the  proceeds  of  the  sale  to  be 
paid  over  to  the  Crown,  without  first  satisfying  the  lien  of  the  equitable  mort^ 
gagees. — Such  collector  is  not  a  collector  or  receiver  of  money  for  the  use  of  the 
King's  Majesty,  within  the  statute  of  the  1.3  Eliz.  c.  4,  s.  1. — The  Court  would 
not,  on  an  application,  founded  on  the  second  section  of  the  25  Geo.  3,  c.  3.5, 
order  a  depositary  of  tide  deeds,  who  should  have  a  valid  lien  on  them,  to  deliver 
them  up  until  his  lien  were  satisfied. 

[S.  C.  nomine  Cashenl  v.  Attorney-Getieml,  Daniell,  238.  Explained,  JFhifwmih  v. 
Gangain,  1841,  Cr.  &  Ph.  337.  Referred  to,  JVhihmrth  v.  Gatigain,  1844,  3  Hare, 
416;  affirmed  1  Ph.  728.] 

In  this  important  case,  the  hitherto  undecided  question — whether  the  mode  of 
charging  real  [412]  property  (usually  termed  an  equitable  mortgage)  by  deposit  of 
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title  deeds  for  that  purpose,  bo  in  the  case  of  a  sim])lc-contract  debtor  of  the  Crown, 
an  availalile  lien  against  the  claim  of  the  Crown,  having  seized  under  prerogative 
process  the  lands,  to  the  title  of  which  such  deeds  relate,  was  now,  for  the  first  time, 
determined.  That  question  was,  on  the  present  occasion,  most  fully  brought  before 
the  Court,  after  very  much  elaborate  argument  on  l)oth  sides,  at  the  bar,  in  the  course 
of  which  all  the  authorities  affording  any  analogous  doctrine  on  the  subject  were 
l)rought  together,  and  their  principles  investigated  and  applied. 

The  Lord  Chief  Baron,  having  taken  time  to  deliberate,  decreed  for  the  plaintiffs, 
thereby  deciding  that  such  a  depo.sit  constituted  an  equitable  lien,  not  affected  by  the 
prior  simple-contract  debts  due  to  the  Crown. 

The  point  was  raised  in  this  case  by  the  statement  of  the  facts  on  either  side  on 
the  record. 

The  bill  had  been  filed  on  the  part  of  the  plaintiffs,  as  the  depositaries  of  the 
title  deeds  relating  to  an  estate  of  the  defendant  W.  Jones,  at  Clifton,  called  Dowry 
Close,  under  the  following  circumstances  stated  in  the  bill,  and  admitted  by  the  answer. 
The  bill  charged  that  the  plaintiffs,  who  were  trustees  under  a  marriage  settlement 
had  con-[413]-tnicted  in  the  year  1812,  to  sell  to  the  defendant  Jones,  for  a  sum  of 
80001.  a  certain  close,  part  of  the  suV)ject-matter  of  the  settlement,  called  the  Upper 
Honey  Pen  Hill,  I'eserving  to  the  vendor  a  right  of  way  to  another  close.  Hy  a  subse- 
quent agreement,  in  order  to  extinguish  that  right,  in  consequence  of  its  being  found 
inconvenient  that  the  road  should  be  retained  over  the  land  which  Jones  had  purchased, 
it  was  agi-eed,  that  in  consideration  of  a  further  sum  of  10001.  both  the  closes  should 
be  included  in  the  same  conveyance  ;  and  it  was  also  agreed  that  the  sum  of  10001. 
(the  considei'ation  money)  should  be  secured  by  equitable  mortgage,  by  deposit  of  the 
title  deeds  of  certain  other  premises  belonging  to  Jones  in  Dowry  Square,  in  Bristol  ; 
and  also  by  his  Iwnd  for  securing  the  payment  of  the  said  sum  of  10001.  on  the  28th 
February,  1814. 

Jones,  the  purchaser,  accordingly,  by  his  agent,  delivered  to  the  plaintiffs  his  l)ond, 
dated  the  2(5th  March,  1813,  impressed  with  a  four  pound  stamp  (which  was  applicable 
to  it  as  a  mortgage  transaction)  for  securing  the  10001.  That  liond  had  a  condition 
under  written,  reciting  the  whole  of  the  transaction,  particularly  stating  that  the 
defendant,  W.  Jones,  had  contracted  with  the  plaintiffs,  K.  M.  Caslierd  and  John 
Lowe,  for  the  purchase  of,  &c.  &c.  for  the  price  of  10001.  ;  and  that  upon  the  treaty 
for  such  purpose,  it  was  agreed  between  the  defendant,  W.  Jones,  and  the  plaintiffs, 
that  the  said  10001.  should  be  secured  to  be  paid  to  the  plaintiffs  on  the  21st  December, 
which  should  be  [414]  in  the  year  181fi,  with  interest  thereupon  in  the  mean  time, 
payable  half-yearly,  after  the  rate  of  51.  per  cent,  per  aim.  to  be  computed  fr'om  the 
21st  day  of  December,  1813,  by  the  bond  of  the  said  defendant,  W.  Jones.  "And  by 
the  de])osit  of  the  title  deeds  of  a  certain  messuage  or  tenement,  belonging  to  the 
defendant,  \V.  Jones,  situate  in  Dowry  Square,  in  the  parish  of  Clifton  afoi'csaid,  late 
in  the  occupation  of  Dr.  Barry."  It  also  recited  the  indentui'cs  (jf  lease  and  I'clcise  of 
the  2-lth  and  2r)th  March,  1813,  and  that  the  lOOOl.  although  expressed  in  the  indenture 
of  api)ointment  and  release,  to  be  paid  by  the  said  defendant,  \V.  Jones,  was  not  paid, 
and  that  the  title  deeds  to  the  house  in  Dowry  Square,  had  been  delivered  by  the 
said  W.  Jones  to  the  plaintiffs  by  way  of  deposit  for  securing  the  s;ud  10001.  and 
interest. 

The  condition  of  the  Ijond  was  expressed  to  be  for  payment  of  the  money  according 
to  the  terms  detailed  in  the  recital.  On  the  28th  February,  18U,  the  bond  and  the 
title  deeds  were  delivered  to  the  plaintilfs'  attorney  by  Jones,  acconii)anied  by  a 
schedule,  which  was  indoiscd  with  a  memorandum  of  their  having  been  delivered  for 
better  securing  the  said  lOOOl.  and  interest. 

On  the  2]st  December,  1814,  a  year's  interest  on  the  sum  of  lOOOl.  became  due  to 
the  plaintilfs,  but  it  was  not  paid.  Jones  (the  Crown  del)lor)  had,  in  the  mean  lime, 
become  and  was  declared  bankrupt,  and  an  extent  for  the  amount  of  certain  [415] 
arrears  of  taxes  collected  by  him  in  the  parish  of  Clifton,  of  which  Jones  then  was 
and  had  for  several  years  been  collector,  issued  against  him  on  the  21st  May,  1814. 
Under  that  extent  the  sheriff  had  seized  the  houses  and  premises  which  had  been 
purchased  by  Jones  of  the  plaintilfs  in  the  year  1812,  under  the  different  agreements, 
and  also  the  houses  which  were  the  subject-matter  of  the  title  deeds  so  deposited  by 
Jones,  and  which  he  had  purchased  in  1811,  subject  to  a  term  of  one  thousand  years, 
which  teini  had  been  assigned  to  and  become  vested  in  Richard  lirickdalc  Ward,  (one 
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of  the  defendants)  to  uttend  the  inheritance,  and  for  that  leasoii  he  was  made  party 
to  this  suit. 

The  bill  then  charged,  that  at  the  time  when  the  plaintift's  so  agreed  to  sell  the 
close  to  the  defendant  Jones  {7th  April,  1813),  and  at  the  time  when  the  plaintifl's  so 
received  such  bond  and  deeds  by  way  of  mortgage  and  further  security,  Jones  was 
not  a  debtor  to  his  Majesty  of  record  or  otherwise,  so  as  to  aflect  the  right  or  title  of 
the  plaintifl's  under  the  deposit,  by  subjecting  the  lands  to  the  claims  of  the  Crown 
notwithstanding  the  lien  which  had  been  created  on  their  behalf  by  virtue  of  that 
transaction. 

After  Jones  had  so  made  the  deposit  of  the  deeds,  he  continued  in  the  possession 
and  receipt  of  the  rents  and  profits  of  the  premises  from  that  time  till  the  21st  May, 
1814,  when  the  extent  issued  against  him  in  aid  of  the  parish  of  Clifton,  on  the  ground 
of  being  indebted  to  his  Majesty  in  a  sum  [416]  of  money  arising  from  taxes,  rates, 
and  duties,  collected  by  him  from  the  inhabitants  of  the  parish,  and  not  paid  over  to 
the  receiver-general.  That  extent  was  founded  upon  an  inquisition,  taken  upon  the 
20th  of  May,  (the  day  before)  by  which  the  jury  found  that  Jones,  on  the  day  of 
issuing  the  writ,  and  then  was  (subject  to  certain  contracts  therein  stated)  seised  in 
his  demesne  as  of  fee  of  the  Higher  Honey  Pen  Hill,  &c.  and  inter  alia  of  the  house 
and  premises  in  Dowry  Square.  The  inquisition  also  found  that  the  several  deeds, 
evidences,  and  writings  relating  to  the  title  to  the  said  plot  of  ground,  messuages,  and 
tenements  (in  Dowry  Square)  had  been  delivered  by  the  said  W.  Jones  to  Robert 
Casberd,  Esq.  and  John  Lowe  (the  plaintift's)  by  way  of  deposit  for  securing  the  sum 
of  10001.  and  interest,  being  the  consideration  money  agreed  to  be  given  by  the  said 
W.  Jones  to  the  said  Robert  Casbei'd  and  John  Lowe,  for  the  purchase  of  the  said  two 
undivided  third-parts  of  the  said  close,  called  Ijower  Honey  Pen  Hill,  therein  before 
mentioned,  but  which  was  not  paid  at  the  time  when  the  conveyance  thereof  was 
executed.  It  finally  stated,  that  the  sheriff'  had  seized  and  taken  all  those  premises 
into  his  hands  for  the  use  of  his  Majesty. 

On  the  16th  of  July,  1814,  upon  the  motion  of  the  Attorney-General,  this  Court, 
in  pursuance  of  the  act  of  25  Ceo.  III.  c.  35,  ordered,  that  all  the  estate,  right,  title, 
interest,  and  equity  of  redemption,  late  of  the  said  William  Jones,  of  and  in  the  [417] 
extended  premises,  should  be  forthwith  sold  before  the  Deputy  Remembrancer.  Under 
that  order  the  Deputy  Remembrancer  had  contracted  to  sell  the  fee-simple  of  the 
premises  in  question  to  Danvers  Ward,  the  first-named  defendant ;  but  he  having 
afterwards  learned  that  the  plaintift's  were  equitable  mortgagees,  unless  refused  to 
complete  his  purchase,  they  would  join  in  the  conveyance,  and  would  deliver  up  the 
title  deeds  in  their  custody  to  him.  That  requisition  not  being  complied  with,  the 
purchaser  had  obtained  an  order  nisi  of  the  Court  of  Exchequer,  discharging  him  from 
his  purchase. 

Under  these  circumstances  the  bill  prayed,  "That  the  plaintift's  might  be  declared 
to  be  entitled  under  and  by  virtue  of  the  bond,  and  the  declaration  contained  therein, 
and  the  deposit  of  the  title  deeds  accompanying  the  same,  to  be  and  to  be  considei'ed 
as  equitable  mortgagees  of  the  houses  and  premises  in  Dowry  Square,  for  securing  to 
them  the  pa3'ment  of  10001.  and  the  inteiest  due  thereon,  in  preference  and  priority 
to  the  right  of  the  Ci'own,  or  of  his  Majesty's  Attorney-General,  under  and  by  virtue 
of  the  extent,  or  of  the  proceedings  grounded  thereon  ;  that  the  defendant,  Richard 
Brickdale  Ward,  might  be  declared  a  trustee  of  the  term  of  a  thousand  years  in  the 
same  hereditaments,  for  the  benefit  of  the  plaintitis,  the  better  to  secure  the  mortgage 
money  and  intei-ost,  and  that  the  benefit  of  the  mortgage  might  be  secured  to  them 
accordingly  ;  that  an  account  might  be  taken  of  the  principal  and  in-[418]-terest  due 
thereon  ;  aufl  that  the  amount  might  be  paid  to  them  out  of  the  pi'oceeds  of  the  sale, 
in  preference  to  the  debt  claimed  by  his  Majesty's  Attorney-General  under  the 
extent :  "  (they  on  their  parts  oft'ering,  on  such  terms,  to  deliver  up  the  title  deeds,  &c. 
and  to  concur  in  the  sale). 

The  answer  (of  Jones)  admitted,  generally,  the  matei-ial  facts  charged  by  the  bill. 

Jervis  and  Roupell,  for  the  plaintifl's,  having  stated  in  detail  the  circumstances  of 
the  case,  and  called  the  attention  of  the  Court  particularly  to  the  several  dates  of  the 
various  transactions,  contended  that  the  Crown  was  bound  in  ecjuity  by  what  had 
taken  place  between  the  parties,  and  could  not  insist  on  holding  the  lands  in  question 
against  the  equitable  right  of  the  plaintift's,  or  appropriate  the  proceeds  of  that  sale 
without  first  satisfying  the  plaintift's'  lien. 
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They  siibniitted  that  it  clearly  appeared  that  the  defendant  Jones  had  deposited 
his  title  deeds  with  the  plaintiff's  three  months  before  (as  they  contended)  the  extent 
could  have  issued  against  him,  inasmuch  as  he  was  not  till  then  a  debtor  of  the  Crown 
of  a  description  which  could  authorize  the  Crown  pi'ocess.  They  admitted  that  he 
was  a  depositary  of  money  belonging  to  the  Ci'own,  b^'  virtue  of  his  office  of  collector; 
but  they  insisted  that  that  situation  did  not  subject  his  real  property  to  responsibility 
for  his  debts  to  Government  in  preference  to  the  claims  of  the  [419]  subject,  founded 
on  existing  charges  and  incumbrances,  which  should  be  piior  in  point  of  time.  On 
that  position  they  rested  the  basis  of  their  argument,  that  the  actual  deposit  of  these 
title  deeds  with  the  plaintiffs,  as  a  security  for  money,  was  a  valid  equitable  mortgage, 
which  was  the  name  that  this  mode  of  security  by  the  deposit  of  deeds  by  way  of 
pledge,  affecting  the  lands  to  which  they  belonged,  had  now  acquired,  and  by  which 
it  was  recognized  and  acknowledged  in  the  Courts  of  Equity,  and  that  it  was  now 
considered  in  E(iuity  to  be  (where  bona  fide)  such  a  charge  on  the  lands  of  the 
depositoi',  as  gave  the  person  with  whom  they  were  deposited  so  effectual  a  lien  on 
them, as  to  be  available  even  against  the  Crown  in  the  case  of  simple  contract  debtors;  and 
that  it  could  not  be  defeated  even  by  the  pre-eminent  nature  of  the  prerogative  process. 

They  laid  very  much  stress  on  the  commei'cial  policy  of  allowing  real  property  to 
l)e  rendered  so  promptly  subservient  to  mens  immediate  necessities  :  observing,  that 
it  was  of  the  highest  importance  in  a  mercantile  country,  that  this  question,  regarding 
a  species  of  security  for  money,  so  ready  of  application,  and  convenient  to  resort  to  in 
emergency  as  this  mode  was,  should  bo  decided  in  favor  of  the  plaintiff's,  thereby 
establishing  pei'manently  its  legality  and  efficacy. 

They  then  proceeded  to  trace  from  its  origin,  the  history  of  that  branch  of  the 
law  which  gives,  in  some  instances,  to  the  Grown  a  preference  in  [420]  recovering  its 
debts  for  the  benefit  of  the  public.  For  that  purpose  they  brought  under  the  con- 
sideration of  the  Court  the  several  statutes,  and  all  the  decided  cases  in  any  way 
bearing  on  this  particular  question  :  and  they  minutely  investigated  and  commented 
on  the  character,  situation,  and  liabilities  of  persons  connected  with  the  Ciown,  in 
quality  of  accountant  or  debtor,  and  the  prei'ogative  couise  of  proceeding  in  the  case 
of  such  debtors  or  accountants  making  default  (referring  to  Maddox's  History  of  the 
Exchequer,  cha]).  23,  sec.  22)  with  a  view  to  shew  that  both  from  the  nature  and 
purpose  of  the  preiogative  or  common  law  right  of  the  Crown,  and  fiom  the  legislative 
recognition  and  extension  of  it,  that  no  right  had  ever  existed  in  fact  on  the  part  of 
the  Crown  to  seize  the  lands  of  its  siraple-contiact  debtor. 

In  suppoit  of  the  proposition  (founded  on  that  view  of  the  law,  and  which  they 
much  relied  on)  -  that  no  extent  could  have  issued  at  common  law  against  the  lands 
of  a  mere  debtor  of  the  Crown,  who  was  not  a  debtor  of  I'ccord,  they  took  a  general 
review  of  the  different  statutes  by  which  the  common  law  right  of  the  Crown  to  seize 
its  deljtor's  lands,  had  been  progressively  enlarged,  regulated,  and  matured,  from  the 
i)  Hen.  HI.  c.  .S,  down  to  the  present  time,  as  affording  a  p.u'liamcntary  exposition  of 
what  had  been  always  understood  to  be  the  nature  of  this  inherent  prerogative  of  the 
Crown,  its  extents,  and  its  limits.  From  that  iirst  statute,  they  submitted,  it  appeared 
that  the  writ  of  levari  facias  could  not  then  lie  [421]  sued  out  against  the  dcl)tor's 
lands,  before  the  debt  became  of  record.  Afterwards,  however,  by  the  33  Hen.  VIII. 
c.  39,  bonds  due  to  the  Crown  were  put  on  a  footing  with  debts  of  record,  Gilb. 
Excheq.  16.5,  6,  7  (ed.  1758) — but  that  statute  (they  observed)  was  expressly  limited 
to  debts  upon  judgment,  recognizance,  or  other  specialty,  which  were  not  l)efore 
considered  equivalent  to  debts  of  record  in  that  respect. 

In  this  stage  of  the  argument  they  cited  the  inii)ort.'Uit  case  of  The  Kimj  v.  Sniilh 
(Wightw.  Rep.  .'i-f),  as  having  anticipated  much  of  what  could  be  urgeil  in  support  of 
the  pi'cscnt  plaintiffs' case,  whcie  the  then  Lord  Chief  liaion  (,M'I)onald)  in  an  elal)or.ite 
judgment,  liringing  together  in  one  view  all  the  authorities  on  the  question,  after 
having  commented  on  and  elucidated  them  with  great  perspicuity  and  aliility,  declares 
it  distinctly  to  be  the  opinion  of  the  Court  that  simple-contract  debts,  iluc  to  the 
Crown,  do  not  bind  the  debtor's  lands  in  the  hands  of  a  purchaser,  without  notice,  in 
the  absence  of  fraud  or  covin  :  anil  they  urged  that  so  solemn  a  decision  had  most 
elFeclually  overthrown  and  silenced  the  dictum  of  the  Attorney-General,  to  be  found 
in  the  case  of  Mines,  in  Plowden  *,  on  which  they  anticipated  that  the  [422]  Crown 

*  321.  "That  if  any  one  is  accountant  to  the  king,  or  if  any  money  or  goods,  or 


854  CASBERD    V.  THE    ATT0RNEY-C4ENERAL  6  PRICE,  423. 

would  pilucipally  rely  in  the  absence  of  other  or  better  authority  ;  and  they  submitted 
that  the  situation  of  Jones  in  the  present  case,  as  to  his  debt  to  the  Crown,  was,  in 
all  legal  respects,  precisely  similar  to  that  of  Lotft,  in  the  case  of  The  Kin;/  v.  Smith. 

They  then  remarked,  that  by  the  statute  of  the  13  Eliz.  c.  4,  s.  1  *,  (which,  in  the 
case  cited,  is  [423]  described  by  the  Lord  Chief  Baron  as  a  single  code,  concentrating 
the  existing  law  on  the  subject,  with  some  additions  and  amendments),  a  great  number 
of  official  persons  to  whom  public  money  may  be,  from  time  to  time,  imprested,  and 
receivers  and  collectors  are  specially  enumerated  as  intended  to  be  placed  by  that 
statute  in  the  situation  of  debtors  to  the  Crown,  by  writing  obligatory,  having  the 
effect  of  statute  staple — and  that  a  complete  judicial  exposition  of  that  st;Uute  is 
furnished  by  the  judgment  of  the  Lord  Chief  Baron,  in  the  case  of  The  King  v.  Smith, 
where  an  obvious  distinction  is  taken  between  persons  originally  liable  to  the  Crown 
process  at  common  law,  and  such  as  come  within  the  description  of  persons  enumerated 
in  the  act  of  Parliament  of  the  1 3  Eliz. 

They  submitted  that  a  preliminary  question  arose  in  the  present  case,  as  it  regards 
Jones,  which  was,  (as  in  the  case  of  The  King  v.  Smith,  as  it  regarded  Lofft)  whether 
Jones  was  or  was  not  such  a  public  officer  or  collector  as  would  be  within  the  descrip- 
tion of  any  of  the  persons  so  [424]  particularly  mentioned  in  the  13th  of  Elizabeth — 
that  so  parallel  were  the  two  cases,  as  that  all  which  was  observed  by  the  Lord  Chief 
Baron  respecting  Lofft,  in  the  case  cited,  would  be  precisely  applicable  to  Jones  in  the 
present ;  from  all  which,  they  observed,  it  must  be  taken,  that  Jones  here  was  precisely 
what  Colonel  Lofl't  was  there,  a  person  not  specially  indebted  to  the  Crown,  nor  a 
receiver  of  public  mone}\  within  the  statute  of  Eliz.  (and  of  course,  therefore,  not 
within  the  previous  statutes),  and  consequently  that  like  the  proceeding  in  that  case, 
the  present  extent  against  Jones,  as  ati'ecting  the  lands  in  question,  must  also   be 

chattels  personal  of  the  king,  come  to  the  hands  of  any  subject  by  matter  of  record,  or 
by  matter  iu  fait,  the  land  of  such  subject  is  charged  therewith,  and  liable  to  the  seizure 
of  the  King,  into  whatsoever  hands  it  comes  afterwards,  be  it  by  descent  or  purchase, 
or  otherwise." 

*  It  is  thereby  enacted,  "That  all  lands,  tenements,  profits,  commodities,  and 
hereditaments,  which  any  treasurer  or  receiver  iu  or  belonging  to  any  of  the  Queen's 
Majesty's  courts  of  the  exchequer,  wards,  and  liveries,  or  duchy. of  Lancaster,  ti'casurer 
of  the  chamber,  cofierer  of  the  household  to  the  Queen's  Majesty,  her  heirs  or 
successors,  treasurer  for  the  wars,  treasurer  of  any  fort,  town,  or  castle,  where  any 
garrison  is  or  shall  be  kept,  treasurer  of  the  admiralty  or  navy,  treasurer,  uuder- 
treasurer,  or  other  person,  accomptable  to  the  Queen's  Majesty,  her  heirs  or  successors, 
for  any  office  or  charge  of  or  within  the  mint,  treasurer,  or  receiver  of  any  sums  of 
money  imprest,  or  otherwise,  for  the  use  of  the  Queen's  Majesty,  her  heirs  or  successors, 
or  for  provisions  of  victual,  or  for  fortifications,  buildings,  or  works,  or  for  any  other 
])iovisions  to  be  used  in  any  of  the  offices  of  the  Queen's  Majesty's  ordnance  and 
ailillery,  armory,  wardrobe,  tents,  and  pavilions,  or  revels,  customer,  collector,  f.irmer 
of  customs,  subsidies,  imposts,  or  other  duties,  within  any  port  of  the  realm,  collector 
of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or  fifteen,  receiver-general  of  the 
revenues  of  any  county  or  counties,  answerable  in  the  receipt  of  the  exchequer,  or  in 
the  coui-t  of  wards  and  liveries,  or  the  duchy  of  Lancaster,  clerk  of  the  hanaper,  now 
hath,  or  at  any  time  hereafter  shall  have,  within  the  time  whilst  he  or  thej',  oi-  any  of 
them  shall  remain  accountable ;  shall,  for  the  payment  and  satisfaction  unto  the 
Queen's  ^Nlajestj^,  her  heirs  and  successors,  of  his  or  their  arrearage,  at  any  time  here- 
after to  be  lawfully,  according  to  the  laws  of  this  realm,  adjudged  and  determined 
upon  his  or  their  account  (all  his  due  and  reasonable  petitions  being  allowed)  be  liable 
to  the  payment  thereof,  and  be  put  and  had  in  execution,  for  the  payment  of  such 
arrearages  or  deVits  to  be  so  adjudged  and  determined  upon  any  such  treasurer, 
receiver,  teller,  customer,  collector,  farmer,  officer,  or  accountant,  as  is  before  named, 
in  like  and  in  as  large  and  beneficial  manner  to  all  intents  and  purposes,  as  if  the 
same  treasurer,  receiver,  teller,  customer,  farmer,  or  collector,  upon  whom  anj'  such 
arreaiages,  or  debts  shall  be  so  adjudged  or  determined,  had  the  day  he  became 
first  officer  or  accountant  stood  bound  by  writing  obligatory,  having  the  effect  of  a 
statute  of  the  staple,  to  her  Majesty,  her  heirs  or  successors,  for  the  true  answering 
and  payment  of  the  same  arrearages  or  debts." 
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founded,  if  it  could  be  supported  at  all  on  the  part  of  the  Ciowu,  not  on  any  statute, 
but  on  the  conamon  law. 

Anticipating,  that  under  the  words  "  treasurer  or  receiver  of  any  sum  of  money 
imprest,  or  otherwise,  for  the  use  of  the  Queen's  Majesty,"  which  certainly  (they 
admitted)  seem  at  first  sight  to  be  most  comprehensive  words,  it  would  probably  be 
contended  in  this  case,  as  it  was  in  The  King  v.  Smith,  that  Jones  was  a  receiver  of 
money  imprest  or  otherwise,  for  the  use  of  the  King ;  they  insisted  that  the  answer 
to  that  had  been  already  furnished  by  the  Lord  Chief  Baron  in  the  same  case,  his 
Lordship  observing,  that  "  receiver  "  and  "  collector,"  as  used  in  that  act  of  Parliament, 
does  not  mean  any  person  who  gets  the  King's  money  into  his  hands  * ;  general  as  the 

*  An  exposition  of  the  true  meaning  of  the  technical  term  "imprest," as  understood 
and  employed  in  the  several  government  offices  in  the  course  of  their  duty,  may  serve 
to  remove  or  considerably  lessen  what  appears  by  the  report  of  the  case  of  Tlie  King  v. 
Smith,  to  have  been  the  principal  difficulty  which  the  Lord  Chief  Baron  (M'Donald), 
considered,  that  the  Court  had  to  surmount  in  determining  that  case  as  they  have 
done — the  apparent  universality  of  the  general  words  "  receiver  of  any  sums  of  money 
by  imprest,  or  otherwise,  for  the  use  of  the  Queen's  Majesty." 

It  is  to  be  inferred  from  the  judgment  that  the  words  "or  otherwise,"  as  applied 
relatively  to  the  antecedent  "receiver,"  had  been  contended  in  argument  («)  to  be 
sufficiently  comprehensive  to  include  every  receiver  of  any  money  belonging  to  the 
Crown,  on  any  account  or  by  any  means  whatsoever,  and  probably  that  the  words 
"  for  the  use  of  the  Queen's  Majesty,"  were  equivalent  to  "  in  trust  for  the  Queen." 
If  the  official  import  of  the  term  "  imprest,"  however,  be  taken  into  consideration, 
those  words  will  not  appear  to  be  so  comprehensive  in  effect  as  they  must  have  been 
contended  to  be  in  purport. 

The  term  "imprest "is  the  operative  word  which  is  used  in  the  treasury  warrants, 
and  other  government  authorities,  for  the  issue  of  public  money  ;  and  it  is  only  known 
in  the  public  offices,  as  applied  to  money  issued  by  and  out  of  the  treasury  to  some 
one  of  them,  in  charge  to  pay  it  over  to  particular  persons  for  certain  purposes  :  or 
it  is  sometimes,  though  not  frequently,  issued  immediately  and  directly  to  the 
individual  authorized  by  the  warrant  to  receive  it,  in  consideration  of  the  performance 
of  some  specific  duty  in  the  public  service ;  and  such  money  is  said  to  be  imprest 
when  issued  direct  from  out  of  the  revenue,  whether  it  be  in  the  usual  course  to  the 
office  of  the  particular  department,  whose  duty  it  is  to  transact  the  business,  in 
respect  of  which  the  expenditure  is  incurred,  or  whether  it  be  imprested,  or  rather, 
perhaps,  more  properly  speaking,  issued  by  way  of  imprest,  to  private  individuals,  to 
meet  the  charges  attending  the  execution  of  some  proposed  public  service  to  be 
performed,  or  superintended  by  them.  The  amount  of  money,  stores,  &c.,  so  imprested, 
is,  de  facto,  to  be  accounted  for  by  the  person  to  whose  hands  such  money  or  stores 
are  entrusted  in  charge,  and  such  a  person  becomes  thereupon  instantly  an  accountant 
of  the  Crown.  As  an  example,  the  defendant,  in  the  case  of  The  Attorney-General  v. 
Lindegren,  reported  in  a  former  part  of  the  present  volume  of  these  Reports,  is  an 
instance  which  may  serve  to  make  the  situation  of  such  a  person,  as  so  connected 
with  the  government,  fully  understood  (p.  287).  lie  was  an  individual  to  whose 
account  public  money  had  been  imprested — an  immediate  receiver  of  the  public 
property — a  receiver  of  money  issued  by  way  of  imprest  (to  himself :)  now  had  lie  not 
been  a  receiver  by  way  of  imprest,  he  would  then  have  been,  in  the  language  and 
letter  of  the  act,  a  "  receiver  of  money  otherwise  for  the  use  of "  the  King. 

It  is  also  observable,  that  it  may  happen  that  some  of  the  numerous  descriptions 
of  persons  and  oilicers  coming  within  that  general  head  in  the  statute  of  Elizalieth, 
may  not  be  publicly  known  to  be  of  the  number  of  such  persons.  Thus  whilst,  on 
the  one  hand,  a  mere  parish  collector  of  assessed  taxes,  altliough  a  character  of 
notoriety,  is  not  a  I'eceiver  by  imprest,  or  otherwise,  for  the  use  of  the  Crown — as  it 
canuot  be  said  that  the  money  received  by  him  at  any  time  from  the  ta.t  payers  is, 
in  his  hands,  money  either  imprested  to  him,  or  received  by  him,  for  the  use  (in  its 

{a)  It  is  to  be  regretted  that  the  learned  Editor  has  not  given  the  substance  of 
the  argument  in  this  case,  more  particularly  as  it  was  argued  twice,  by  the  present 
Lord  Chief  Justice,  and  Serjeant  Williams  for  the  Crown,  and  by  Dampier  and 
Dauncey  for  the  defendant. 
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words  m;iy  Hp-[425]-pear  to  be  ;  but  that  they  must  lac  construed  with  reference  to 
the  whole  tenor  of  the  statute,  and  [426]  that  they  are  limited  and  controlled  by  the 

proper  sense,  as  will  be  presently  noticed)  of  the  Crown — yet,  on  the  other  hand,  an 
individual  not  ostensibly  known  to  be  such,  might  be  within  the  statute  a  receiver  of 
the  King's  money  by  imprest,  or  at  least  an  accountant,  as  having  received  it  other- 
wise for  the  use  of  the  Crown  ;  and  therefore  it  should  seem  that  the  lands  of  such  a 
person  would  be  bound,  although  he  were  not  generally  known  to  the  public  to  be 
an  accountant  of  the  Crown  ;  or,  in  the  words  of  Lo7'd  Chief  Baron  M'Donald,  a 
public  officer,  or  public  collector,  which  his  Lordship  observes,  (p.  46),  all  the  persons 
referred  to  in  the  act  are,  but  with  great  deference,  regard  being  had  to  the  meaning 
of  the  term  "  imprest"  ;  the  duty  to  account,  and  the  liability  of  the  accountant,  does 
not  so  much  depend  on  the  publicity  of  the  employment  or  office,  as  the  nature  of  the 
charge,  and  the  issue  of  the  means. 

To  illustrate  the  observation  with  which  this  note  commences,  it  may  be  worth 
suggesting  that  the  words  (receiver)  "  for  the  use  of  the  Queen's  Majesty,"  do  not 
substantially  carry  it  much  further,  for  it  is  observable  that  the  words  are  for  (not 
to)  the  use  of ;  and  therefore  with  reference  to  the  nature  of  imprest  money,  which 
is  invariably  furnished,  as  before  shewn,  for  some  special  occasion  on  which  it  is  to 
be  expended,  the  word  use  must  be  understood  as  meaning  service.  The  distinction 
would  then  be,  that  those  words  in  the  act  are  not  generally  applicable  to  any 
receiver  of  the  King's  money  to  the  use  of  (or  in  trust  for)  his  Majesty,  and  who 
would  have  to  pay  it  over  entire,  without  furnishing  any  account ;  but  merely  to 
persons  receiving  money  from  the  king  for  the  service  of  the  king,  and  to  be  expended 
on  that  service,  which  at  once  renders  him,  on  the  receipt  of  it,  instauter  accountable 
(in  the  proper  sense  of  the  word)  to  the  Crown  for  the  money  received,  to  be  set-off 
against  the  expenditure  incurred.  Thus,  in  the  case  of  Tlie  King  v.  Smith,  the  money 
was  imprested  to  the  paymasters-general  of  the  forces  (not  to  LoflTt)  by  the  treasury 
warrant  for  army  services,  and  by  them  paid  through  the  agents  of  Lofi't,  as  the 
colonel  of  the  levy,  to  the  regiment  •■',  and  he  (Lofft)  is  to  account  for  it  at  the  war- 
office  : — and  in  point  of  fact  the  mone}'  paid  to  General  Lofi't,  on  the  occasion  of  his 
levy,  was  ordered  to  be  issued  to  his  agents  by  the  ordinary  document,  a  letter  from 
the  secretary  at  war  to  the  paymasters.     That  letter  merely  signifies  his  Majesty's 

*  The  following  documents  afford  examples  of  the  diflferent  tenor  of  the  instru- 
ments, by  which  issues  of  public  money  are  made  to  persons  in  distinct  characters  ; 
the  first  renders  the  receiver  accountable  to  the  king ;  the  second  expressly  discharges 
him,  rendering  him  only  accountable  to  the  secretary  at  war. 

"G.  E. — Our  will  and  pleasure  is,  that  out  of  any  money  in  your  hands,  or  that 
may  be  imprested  to  you  for  this  service,  you  do  issue  and  pay  unto  our  trusty  and 
well  beloved  A.  B.  Esq.  agent  for  commissariat  supplies,  or  to  his  assigns,  the  sum  of 
100,0001.  without  deduction  by  way  of  imprest,  and  upon  account  to  defray  the 
expences  of  his  department,  and  for  so  doing,  this,  with  the  acquittance  of  the  said 
A.  B.  or  his  assigns,  shall  be  your  warrant  and  discharge." 

To  the  Paymasters-general,  &c.  &c. 

His  Majesty's  land  forces  at  home  and  abroad,  excepting  Ireland. 

IV arrant. 
To  the  Right  Honorable  the  Paymaster-general  of 
his  Majesty's  land  forces  for  the  time  being. 

"  You  are  hereby  authorized  and  directed,  out  of  such  monies  as  are  in  or  shall 
come  to  your  hands,  applicable  to  army  services,  to  issue  to  the  colonel  or  commandant 
of  the  regiment  of  ,  or  to  his  assigns,  the  sum  of  1. 

for  the  ordinary  services  of  the  said  corps  for  the  year  ,  the  same  to  be 

issued  without  deduction,  and  without  other  account  than  such  as  is  liable  to  be 
rendered  under  the  authority  and  direction  of  the  secretary  at  war." — Given  at  the 
War  office,  <&c." 

(At  the  foot  of  the  warrant  is  a  common  receipt  in  these  words  :) 
"  Received  the  day  of  ,  of  the  right  honorable  the  paymaster- 

general,  the  above  sum." 
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other  [427]  very  particular  descriptions  of  the  persons  6nu-[428]-mcratcd  there,  in 
respect  of  whom  that  act  is  expressly  declared  to  have  been  passed. 

[429]  They  then  drew  the  attention  of  the  Court  to  [430]  the  14  Eliz.  c.  7*, 
which  had  extended  the  provisions  of  the  1 3th,  to  sub-collectors  of  the  tenths  and 
subsidies  of  the  clergy  ;  and  that  they  used  to  shew  that  the  former  statute  had  not  been 
considered  bv  the  legislature  as  being  so  general  and  comprehensive  in  its  object  as 
it  had  been  contended  to  be  at  the  bar,  and  as  (they  insisted)  it  had  been  judicially 
held  not  to  be  the  case  before  cited  of  The  King  v.  Smith ;  in  short,  that  the  former 
<act  had  not  included  all  receivers  of  the  King's  money,  or  persons  who  might  get  the 
King's  money  into  their  hands  by  any  means  whatsoever. 

They  proceeded,  in  the  next  stage  of  the  argument,  to  shew  that  the  Crown's 
right  to  seize  its  debtor's  lands,  as  at  present  constituted,  was  wholly  created  by  the 

pleasure  that  the  paymasters-general,  out  of  the  monies  advanced  to  them  on  account 
of  the  recruiting  service,  issue  to  the  agents  of  Major  Loft't,  who  had  undertaken  to 
raise  a  corps  of  foot,  the  sum  of  1.  for  which  the  paymaster-general  shall  be 

furnished  with  the  proper  vouchers.  The  sum  so  issued  by  them  (by  draft  on  the 
bank)  is  afterwards  ordered  to  be  paid  to  them  by  a  treasury  warrant,  called  a 
covering  warrant. 

There  is  to  be  found  in  Madox's  Hist,  of  the  Excheq.  vol.  i.  chap.  x.  s.  xiii.  p.  387, 
(a  book  of  authority  in  matters  of  this  nature)  a  definition  of  the  issue  of  public 
money,  by  way  of  prest  or  imprest,  by  which  these  observations  are  supported, 
marking  distinctly  and  clearly  both  the  difl'erencc,  and  the  analogy  (as  far  as  it  holds) 
between  persons  to  whom  public  money  is  properly  said  to  be  imprested,  and  those 
who  have  otherwise  received  the  King's  money  for  the  use  (service)  of  the  Crown. 

"  Moreover  (says  the  author  of  that  book)  sometimes  the  King's  money  was  issued, 
by  way  of  prest  or  imprest  de  prajstito,  either  out  of  the  receipt  of  Exchequer,  the 
wardiobe,  or  some  other  of  the  King's  treasuries.  Imprest  seems  to  have  been  of  the 
natuie  of  a  concrcditum  or  accommodatiim.  And  when  a  man  had  money  imprested 
to  him,  he  immediately  became  accountable  to  the  Crown  for  the  same."  He  then 
gives  the  following  instances. 

"  In  the  5th  Stephen,  an  account  was  rendered,  at  the  Exchequer,  of  certain  monies 
imprested  to  the  accountant,  when  the  Empress  came  into  England  "  («). 

"In  the  2d  Richard  I.  William  Puintell,  Constable  of  the  Tower  of  London,  accounted 
for  monies  which  he  had  I'eceived  out  of  the  King's  treasury,  for  certain  works  to  be 
done  at  the  Towers  "  (li). 

Several  other  instances  are  adduced  to  the  same  effect,  concluding  with  the 
following.  In  the  18th  year  of  the  same  King  (Edward  I.)  Richard  Foiun  accounted 
for  several  sums  of  the  King's  money,  which  he  had  received  of  Henry  I)c  Bray 
Escheatour,  for  the  expences  of  the  King's  horses. 

It  may  be  added,  that  as  it  thus  appears  that  persons  to  whom  the  King's  money 
was  imprested,  or  who  had  otherwise  received  it  for  the  use  (service)  of  the  King, 
were  both  ipso  facto  rendered  accountants  of  the  Crown  at  the  common  law,  it  is 
probable  that  the  Legislature  might  have  intended  that  they  should  both  be  brought 
within  the  desciiption  of  perisons  whom  the  statute  was  passed  to  afiect,  by  rendering 
their  lands  subject  to  seizure  ;  and  that  the  poisons  to  whom  public  money  has  not 
been,  strictly  speaking,  imprested,  but  who  have  otherwise  received  it  for  the  public 
service,  may  be  the  persons  meant  by  those  latter  woids  in  the  act  of  parliament. 

*  That  act,  professing  in  the  recital  to  be  necessary  for  avoiding  and  redress  of 
great  deceits  done  to  the  (^Hieen's  Majesty,  and  to  the  ])relates,  iV;c.  by  undcr-collectors 
of  tenths,  \-c.  appointed  by  and  under  the  archbishops,  iV'c.  enacts.  That  the  l.'i  Eliz. 
shall  extend  to  all  such  nnder-coUectors,  itc.  and  to  their  lands,  ite.  in  like  form  as  it 
doth  to  the  tellers,  receivers,  and  other  persons  accomitant,  whom  the  said  act 
specially  and  expressly  concerneth,  in  as  ample  wise  as  if  such  under-coilcctor  wore 
immediately  accountant  to  the  Queen's  Majesty. 

(a)  De  piiestitit  regis,  quas  rex  ei  pnestitit,  ipLindo  lin]H!ratrix  venit  in  Angliani. 
Mag.  Rot.  .'j  Stephen,  Rot   IG.  a. 

(li)  Willelnnis  Puintellus  Constabularius  Tiu'ris  l.ondonin',  r  c  de  M  St  CC  Si  xvj  1. 
&  xiij  s.  Si  iiij.  d.  quos  recepit  de  Thesauro  ad  operationes  'I'nrris  Londoniie  ;  and  for 
divers  other  sums.     Mag.  Rot.  2.     R.  1 ,  Rot.  1  a. 
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legislature,  and  must  therefore  stand  upon  the  true  construction  of  the  se\eial  statutes, 
observing,  that  further  facilities  had  been  thought  fit  to  be  extended  to  the  Crown 
by  successive  acts  of  Parliament  for  the  recovery  of  its  debts,  enlarging  the  power 
of  resorting  to  its  debtor's  lands  ;  and  having  referred  again  to  the  13th  Eliz.  c.  4, 
27th,  c.  3,  39th,  c.  7,  43d,  c.  9,  and  the  first  James,  c.  25,  s.  31,  [431]  they  particularly 
dwelt  upon  the  25  Geo.  III.  e.  35,  as  having  made  a  most  important  alteration  on 
behalf  of  the  Crown,  in  the  perfection  of  its  previous  remedies  and  powers,  by 
authorizing  a  sale  of  the  accountant's  lands,  on  a  summary  application  to  the  Court  for 
an  order  for  that  purpose  ;  although  that  act  (they  submitted)  had  not  extended  the 
previously  existing  statutory  rights  of  the  Crown  as  against  its  debtor,  but  merely 
gave  readiei'  effect  and  practicaliility  to  such  as  had  been  before  given  ;  neither  had 
either  of  them  augmented  the  number  of  persons  liable  under  the  13th  and  14th  of 
Eliz.  and  they  observed,  that  since  the  25  Geo.  III.  there  had  lieen  no  other  statute 
on  the  subject. 

Then,  anticipating  the  main  objection  on  which  the  present  question,  as  it  regarded 
the  Crown,  depended — that  the  deposit  of  the  title  deeds  by  Jones  in  the  hands  of 
the  plaintiffs  had  not,  even  if  they  should  be  held  to  create  an  equitable  right  against 
Jones,  given  them  a  lien  on  the  lands  to  which  they  related  against  the  Crown — they 
submitted  that  the  decision  of  this  Court  on  that  point,  must  depend  on  the  construc- 
tion which  the  Court  should  put  on  the  act  of  the  25  Geo.  III.  That  act,  they 
repeated,  had  merely  given  the  Crown  a  power  to  apply  summarily  for  an  order  to 
sell  its  debtor's  lands,  which  could  only  be  rightfully  seized  under  the  provisions  of 
the  13  Eliz.  ;  and  they  contended  that  ail  that  the  Crown  was  entitled  to  sell  under 
the  25  Geo.  III.  was  expressly  the  right,  title,  estate,  and  interest  of  the  debtor 
therein  ;  and  accordingly  [432]  the  order  of  the  Coui't  for  the  sale  of  Jones's  freehold 
propeity,  under  the  extent,  they  observed,  had,  in  point  of  fact,  pursued  in  its  language 
the  woids  of  the  statute,  directing  expressly  the  sale  of  all  his  "right,  title,  estate, 
inteiest,  and  equity  of  redemption  "  therein,  adopting  the  very  distinction  now  taken 
between  the  land  itself,  and  the  quantity  of  interest  of  the  person  entitled  to  it. 

They  admitted  that  that  statute,  in  directing  the  mode  of  conveyance,  uses  words 
certainly  which  might  give  rise  to  some  little  argument,  because  it  directs  that  the 
conveyance  of  the  lands,  &c.  so  to  be  sold  by  the  Deputy  Remembrancer,  shall  be 
made  by  a  deed  enrolled,  and  that  thereupon  the  bargainee  shall  hold  the  lands,  &c. 
(the  right,  title,  estate,  and  interest  of  the  debtor  therein,  only  having  been  before 
diieeted  to  be  sold)  for  his  own  use  and  benefit,  not  only  against  the  extent  of  the 
Crown,  but  also  against  such  debtor  of  the  Crown,  or  the  surety  or  sureties,  unless 
by  a  tithe  paramount  to  and  available  in  law,  against  such  extent.  But  they  sub- 
mitted that  those  latter  words  should  be  so  construed  as  to  give  effect  to  the  object 
of  the  statute,  and  that  they  could  not  be  limited  to  the  precise  letter,  so  as  to  let 
in  merely  rights  strictly  legal,  in  exclusion  of  equitable  claims — that  great  injustice 
would  be  done  by  such  a  construction  so  limiting  the  operation  and  object  of  the  act ; 
whereas  it  might  be  easily  obviated,  by  giving  to  the  statute  throughout  a  construction 
consistent  witTi  itself,  in  its  various  parts,  and  consistent  with  its  ge-[433]-neral  policy, 
the  obvious  and  rational  meaning  of  the  Legislature,  and  with  justice. 

They  then  adverted  to  the  decision  of  this  Couit  in  the  case  of  Broughton  v.  Davis 
and  the  Attwnci/  General  (a),  as  furnishing  prima  facie  an  authority  in  favor  of  the 
defendants,  and  to  the  manuscript  cases  appended  to  the  printed  report  of  that  decision, 
by  way  of  note,  (but  now  about  to  be  more  fully  brought  before  the  Court),  observing, 
that  they  would  be  cited  on  the  other  side,  as  determitiations  conclusive  against  the 
plaintiffs.  The  principal  case,  they  contended,  had  no  sort  of  application  to  the  present, 
because  that  was  decided  on  the  express  ground  of  clear  fraud  ;  whereas  this  case,  on 
the  part  of  the  plaintiffs,  was  not  tainted  even  by  suspicion.  With  respect  to  the 
short  notes  of  the  manuscript  cases,  they  observed,  that  they  bad,  to  serve  the  present 
argument,  procured  very  full  statements  of  all  the  proceedings  which  had  taken  place 
in  both  those  cases  (i),  and  of  the  result  of  each,  from  which  it  would  appear,  although, 

(a)  Ante,  vol.  i.  p.  21ti. 

(i)  I'he  King  v.  Snow,  and  The  King  v.  Bensmi. 

The  Lord  Chief  Baron  having  stated  those  ca.ses  at  length,  in  delivering  judg- 
ment, pages  465  1G7,  and  declared  that  they  did  not,  in  his  view  of  the  case,  favor 
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from  their  still  very  incomplete  state,  they  aflibrded  hut  unsatisfactory  conclusions,  that, 
as  far  as  they  could  be  applied  in  the  decision  of  the  present  case,  ?o  [434]  far  from 
determining  the  point  now  before  the  Court  in  favor  of  the  Crown,  the  imperfect 
doctrine  deducible  fiom  them  would  add  strength  to  the  plaintifl"s  case,  and,  as  tar  as 
it  went,  would  s\ipport  the  arguments  submitted  on  their  behalf. 

Anticipating  that  it  might  perhaps  be  contended,  on  the  part  of  the  Crown,  that 
the  deposit  in  this  case  was  not  such  as  would  be  sutHcient  to  create  an  equitable  lien, 
they  adverted  again  to  the  circumstances  of  the  transaction,  as  applicable  to  that 
question,  (and  marking  emphatically  the  fact  of  the  bond  being  impressed  with  a 
mortgage  stamp),  they  .submitted,  that  the  facts  on  which  the  question  now  under 
discussion  was  founded,  brought  this  ease,  on  the  one  hand,  precisely  within  the 
authority  of  Hii-fsel  v.  Bussel  (a),  and  on  the  other,  com-[435]-plctely  dis- 
tinguished it  from  that  of  Xm-ris  v.  /rt//.m6Wt  (12  Ves.  Id2)  ;  which  they  supposed 
would  be  cited  on  the  part  of  the  defendants,  as  shaking  the  authority  of  lius.'iel  v. 
Bv.isel,  and  impugning  the  doctrine  of  the  validity  of  such  liens— because  there  was 
not  only,  in  the  case  of  Xorris  v.  Jl'Wkinson,  no  proof  of  the  deeds  having  been  delivered 
as  a  pledge,  lint  there  was,  on  the  contrary,  positive  evidence  of  their  having  been 
merely  handed  over,  and  for  a  very  different  piu'pose  ;  whereas  here,  on  the  other 
hand,  e,ve.ry  thing  which  could  concui-  to  give  positive  indication  of  an  intention  to 
deposit  strictly  by  way  of  lien,  and  for  the  security  of  money,  is  manifested  both  Ijy 
the  conduct  of  the  parties,  and  the  express  purpose  of  it  being  declared  in  the  recital 
of  the  bond,  with  a  view  to  obviate  all  doubt  of  that  intention.  That  purpose, 
according  to  the  [436]  language  of  the  Master  of  the  Rolls,  in  the  case  of  Noiris  v. 
Wilkinson,  it  is,  which  alone  can  be  conclusive;  "such  acts  (observes  his  Honor)  do 
appear  so  nnei'ringly  to  speak  its  purpose,  as  to  dispense  with  extrinsic  testimony. 
Here  are  moreover  written  declarations  of  that  puiposo  ex])ressc<l,  both  in  the  indorse- 
ment on  the  en\elope  of  the  deeds,  and  in  the  condition  of  the  bonil  which  has  been 
given,  and  which  has  even  been  impressed  with  a  mortgage  stamp,  according  to  that 
intention,  and  the  fact  of  its  being  altogether  a  moitgage  transaction. 

As  fai-  as  the  Crown  was  really,  in  point  of  fact,  interested  in  the  result  of  this 
proceeding,  they  suggested,  that  the  security  of  the  parish  being  sutficiently  ample  to 
protect  the  Revenue  from  actual  loss  in  any  event,  there  could  therefore  be  no  leason 
in  this  case  for  depriving  the  plaintifis  of  the  effect  of  their  pledge,  on  the  ground  of 
postponing  the  right  of  the  individual  to  the  general  rights  and  interests  of  the  public. 

the  arguments  of  the  Counsel  for  the  Crown  on  this  cpiestion,  they  are  not  further 
noticed  here. 

(a)  (1  Bro.  Ch.  Ca.  26!)).  The  following  cases,  decided  in  the  Court  of  Chancciy, 
have  all  I'ccogni/.ed  and  confirmed  the  doctrine  in  Iluxsd  v.  Ihisxid,  although,  in  many 
of  them,  that  decision  has  been  much  regretted. 

In  Ex  parte  jret/icrcll  (11  Ves.  101),  the  Lord  Chancellor  held  the  mere  possession 
of  title-deeds,  if  no  other-  purport  be  shewn,  to  be  evidence  of  ati  agreement  that  the 
estate  itself  shall  be  a  security  for  money  advanced  by  the  holdei',  throwing  the  onus 
of  proof  on  the  party  to  whom  the  deeds  belong.  In  Ex  parte  llirifili  (il)itl.  40.'i+),  his 
Lordship,  much  lamenting  the  determination  of  Lord  Thurlow,  in  JltLind  v.  IIuascI,  iield, 
iievertheie.ss,  that  the  Court  were  bound  by  it. 

In  KcnsimiloH  (Ex parte)*,  the  latest  reported  case  on  tlie  subject,  the  liord  Chancellor, 
giving  judgment,  is  represented  as  saying,  "  It  has  been  so  long  .settled,  tliat  a  mere 
deposit  of  deeds,  vvithout  a  single  woi<l  passing,  operates  as  an  e(|uitable  mortgage, 
that  whatever  I  might  have  thought  oiiginally,  I  must  act  upon  that  as  settled  law." 
His  Lordshi]!  imniediati'ly  adds,  "I  have  often  expressed  my  surprise,  how  it  came  to 
be  .so  settled,  as  judicial  decisions  are  to  be  found,  that  a  lien  upon  deeds  may  exist 
without  giving  a  right  at  law  to  the  estate." 

X  In  a  note  to  ttiat  case  (Ex  jiarlr  Ifaif/Ii),  the  Chanccillor  is  reported  to  liave  refused 
(in  a  matter  which  came  before  him  aljout  the  same  time)  to  consider  a  ilepo.'^it  of  deeds 
as  a  mortgage  ;  but  the  circumstances  attending  that  deposit  are  not  stated.  Ml  vide 
J^x  parte  Combe,  17  Ves.  369. 

*  2  Ves.  &  Bea.  83.  See  also  Edge  v.  H^ortliinytmi,  1  Cox,  C.  C.  213,  and  Ex  parte 
Bultccl,  2  ibid.  243.  Ex  parte  Coming,  9  Ves.  115.  Ilkrii  v.  Mill,  13  ibi.l  111.  Ex 
imrte  Moiuit/ort,  14  ibid.  606,  and  Ex  parte  Langaton,  17  Ves.  227. 
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They  concluded  by  citing  the  cases  of  The  King  v.  AUanson  (Parker's  Rep.  260),  and 
The  Attorncij  General  v.  White  (Cora.  Rep.  438),  as  authorities  establishing  the  ground 
of  distinction,  on  which  the  plaintiff's'  arguments  had  mainly  proceeded,  between  the 
case  of  debtors  to  the  Ci'own  by  simple  contract,  and  that  of  debtors  of  record.  In 
the  first  of  those  cases,  judgment  was  given  for  the  King  expressly  on  [437]  the 
principle  of  the  debt  having  become,  by  the  inquisition,  a  debt  upon  record,  which 
implies  notice  ;  therefore  the  administrator  was  held  bound  to  pay  the  Crown's  debt 
(being  of  record)  before  the  bond  debts  of  the  subject  creditors.  But  there  the  Court 
also  held,  that  if  the  bonds  had  been  paid  before  the  inquisition,  or  before  the  adminis- 
trator had  actual  notice  of  the  debt  to  the  King,  such  payment  would  have  been  good 
against  the  King,  because,  until  the  debt  was  upon  record,  the  administrator  had  no 
means  of  discovering  that  a  debt  was  due  to  the  King.  And  in  the  other  case,  it  was 
also  held,  that  debts  due  to  the  King,  which  are  not  of  record,  seem  not  necessary  to 
be  satisfied  before  debts  due  to  other  persons. 

The  Solicitor  General  and  Dauiicey,  for  the  Crown,  insisted,  first,  that  Jones,  as  a 
person  into  whose  hands  money  of  the  King  had  come,  was  within  the  terms  of  Gerard's 
proposition,  in  the  case  of  3Iinen,  in  Piowden ;  and  was  liable  to  seizure  of  his  lands, 
for  the  satisfaction  of  the  Crown,  to  the  amount  of  such  money.  Secondly,  that  as 
the  duly  constituted  collector  of  assessed  ta.xes  for  the  division  of  Clifton,  he  was,  in 
fact  and  in  law,  such  an  acknowledged,  known,  ostensible,  and  public  officer  of  the 
Crown,  (if  not  at  common  law,  at  least  within  the  statute  of  Elizabeth),  as  that  his 
lands  and  general  property  were  liable  for  defalcation  in  his  public  accounts  :  and  that 
that  liability  extended  over  the  whole  period  during  which  he  should  be  a  debtor  of 
the  Crown  ;  [438]  although  his  debt  should  not  be,  during  any  part  of  that  period, 
converted  into  a  debt  of  record.  On  that  point,  they  took  in  limine  what  they 
submitted  to  be  an  essential  distinction  between  the  case  of  The  King  v.  Smith  and  the 
present,  in  the  difterence  of  the  character  and  situation  of  the  Crown  debtor  in  each 
case.  In  the  former,  they  contended  that  LofTt  was  a  mere  private  individual,  whose 
connexion  with  the  Crown  was  probably  not  generally,  and  certainly  not  necessarily 
known  ;  for  he  was  clearly  not  that  authorized  public  and  notorious  officer  and  debtor 
of  the  Crown  which  Jones  in  the  present  case  obviously  was.  Therefore,  they  contended, 
that,  admitting  the  authority  of  The  King  v.  Smith  to  its  full  extent,  it  could  have  no 
application  to  the  question  in  the  present  case.  They  then  insisted,  that  if  Jones's 
i-eal  estate  should  be  held  not  to  be  liable  at  common  law,  as  one  whose  lands  wcie 
liable,  in  consequence  of  his  being  entrusted  with  public  money  constantly  in  his 
hands,  he  was  still  clearly  within  the  policy  and  purview,  and  even  the  letter,  of  the 
statute  of  the  1 3th  of  Elizabeth,  as  a  public  and  ostensible  receiver  of  the  money  of 
the  King,  and  at  all  times  accountable  to  the  Crown,  being  every  instant  in  possession 
of  .some  portion  of  the  public  money.  He  was  collector  of  the  King's  revenue ;  and 
as  such,  it  was  more  important,  in  the  eye  of  the  law,  that  all  his  property,  which 
constituted  his  responsibility,  thereby  inducing  and  justifying  his  appointment,  .should 
be  liable  to  answer  for  his  deficiencies,  than  that  any  sup-[439]-posed  hardship  to  an 
individual  should  be  obviated  at  the  expence  of  the  public  inconvenience,  by  allowing 
the  private  claim  of  that  individual  to  be  preferred  to  the  common  good,  which  ought 
on  all  occasions  to  be  upheld  in  the  person  and  name  of  the  Crown. 

They  went  very  particularly  into  the  terms  of  the  statute  of  Elizabeth,  to  shew 
that  Jones  was,  in  character  and  situation,  within  its  object  and  meaning;  and  that, 
consistently  with  the  judgment  of  this  Court,  in  the  case  of  The  King  v.  Smith. 

As  to  the  subsequent  statute  of  the  14th  Eliz.  they  observed,  that  that  had  merely 
added  to  the  persons  described  in  the  13th,  a  class  who  were  not  immediately  account- 
able to  the  Crown,  and  expressly  for  that  reason  ;  whereas  Jones  was  immediately 
indebted  to  the  King,  and  at  all  times  accountable  to  the  Crown  for  the  public  money 
constantly  in  his  hands.  It  could  only  be  on  that  ground,  that  this  extent  in  chief 
had  been  issued  against  him,  to  which  proceeding  he  would  not  otherwise  have  been 
liable.  Jones,  theiefore,  being  a  public  collector  and  receiver  of  the  public  money  for 
the  use  of  the  Crown,  they  insisted,  that  he  was  within  the  express  words  of  the  statute 
of  the  13th  Eliz.  and  without  the  protection  of  the  doctrine  laid  down  in  the  case  of 
The  King  v.  Smith.  They  cited  on  that  point,  the  case  of  Bmssey  v.  Dawson  (2  Strange, 
978),  as  establishing,  that  a  col-[440]-lector  of  the  land-tax  was  so  far  an  accountable 
servant  of  the  Crown,  as  that  a  seizure  of  his  goods  by  the  Commissioners  was  held 
sufficient  to  defeat  an  action  of  trover  brought  by  the  assignees  of  a  bankrupt,  where. 
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iti  a  case  between  subject  and  subject,  it  would  not  have  been  so.  They  urged,  also, 
that  the  situation  and  appointment  of  a  collector  of  taxes  was  of  such  a  public  nature  as 
to  be  of  general  notoriety  ;  and  that,  therefoie,  the  plea  of  ignorance  of  Jones's  official 
situation  could  not  be  set  up  ;  and  that  if  the  plaintiffs  had  not  known  it,  as  they 
must  have  done  from  their  local  connexion  with  the  place  for  which  he  had  been 
appointed  ;  they  might  have  ascertained  it,  since  the  43  Geo.  III.  c.  99,  s.  46,  had, 
by  its  provision  in  that  respect,  furnished  the  public  with  the  means  of  obtaining  such 
knowledge,  by  search  at  the  King's  Remembrancer's  office,  and  therefore  thej^  must 
be  presumed  to  have  been  aware  of  the  fact. 

As  to  the  terms  of  the  order  for  the  sale,  they  observed,  that  no  argument  could  be 
founded  on  its  language,  as  applying  to  this  particular  property,  because  it  related  to 
all  the  property  of  which  Jones  was  found,  by  the  inquisition,  to  have  been  possessed, 
which  included  the  equity  of  redemption  iu  other  premises,  which  were  in  fact  under 
actual  mortgages  at  the  time. 

Secondly,  admitting,  argumenti  gratia,  that  Jones  was  not  a  debtor  of  the  Crown, 
within  the  13th  Eliz.,  they  denied,  that  the  deposit  of  the  [441]  title-deeds  in  the 
present  instance  amounted  to  what  was  called  an  equitable  mortgage,  or  gave  the 
depositary  any  lien  on  the  lands  to  which  they  related  ;  for  they  objected  that  it  had 
not  been  perfected  l\y  any  accompanying  agreement  to  execute  at  a  future  time  a  legal 
mortgage,  or  any  written  declaration  of  the  purpose  for  which  the  deeds  had  been  so 
deposited,  being  by  way  of  mortgage,  and  that  it  had  not  lieen  followed  up  bj'  any 
subsequent  instrument  in  any  way  affecting  the  property  in  the  natui'c  of  a  mortgage, 
or  by  any  demand  to  execute  a  further  security  ;  and  they  insisted,  that  to  become 
available,  that  deposit  ought  to  have  been  so  perfected,  or  attempted  to  be  perfected  ; 
and  that  without  it,  the  deposit  only  affected  the  deeds  themselves,  and  not  the  land 
to  which  they  related. 

They  urged,  therefore,  that  the  main  subject-matter  of  the  security  given  by  Jones, 
and  accepted  by  the  plaintiff's,  was  the  bond  of  Jones,  and  that  it  never  could  have  been 
intended  that  so  high  a  security  as  a  mortgage,  was  to  have  been  merely  ancillary  to 
that  bond  *, — and  that  the  deeds  themselves  were  obviously  given  qu.'i  deeds,  and 
merely  as  a  further  security  as  far  as  the  right  to  detain  them  might  operate,  ab 
inconvenienti  upon  Jones,  as  a  security  for  com-[442]  pelling  the  payment  of  the  money, 
by  withholding  them.  Such  a  deposit,  they  in.sisted,  could  not  have  been  construed 
into  an  equitable  mortgage  even  in  the  case  of  a  subject ;  and  they  pressed  on  the 
consideration  of  the  Court,  that  in  the  condition  of  the  bond  which  had  been 
adverted  to,  and  so  much  relied  on,  there  was  no  stipulation  or  engagement  on  the 
part  of  Jones  to  perfect  a  mortgage  or  to  execute  any  chai'ge  upon  the  laufl :  nor  was 
there  any  declai'ation  that  it  was  the  intention,  on  the  part  of  Jones,  that  the  deposit- 
ing the  deeds  was  preparatory  to  any  ulterior  object  of  incumbering  the  premises  to 
winch  they  related. 

They  then  submitted,  that  the  plaintiff's'  l)ill  was  not  so  framed  as  to  embrace  the 
object  of  compelling  the  Crown  to  execute  a  mortgage  ;  and  that  they  insisted,  was 
all  the  right  which  an  e(|uitable  mortgage,  of  the  most  efficient  nature,  could  give  to 
the  plaintiff's,  even  if  this  deposit  could  l>e  considered,  by  constriction,  to  be  an  equit- 
able mortgage;  for  the  plaintiff's  had  prayed  to  be  paid  10001.  out  of  the  money  to 
arise  by  the  sale  of  the  estate,  (as  if  he  were  entitled  to  avail  himself  of  the  eft'ect  of 
prerogative  process  against  the  Crown)  and  which,  they  contended,  was  a  prayer  that 
the  circumstances,  as  discloseri  \>y  the  1)111  itself,  did  not  wai-rant,  and  which  could  not 
be  enforced,  that  not  being  the  f)rdiriary  end  and  object  of  such  a  li-ansaction,  which, 
at  the  utmost,  could  only  be  considered  as  the  gi-ound-work  of  a  [443]  future  legal 
mortgage,  and  not  in  any  sense  in  itself,  a  complete  security  for  money  due. 

'I'hey  also  jjressod  u])on  the  Court,  that  the  extent  to  which  the  doctrine,  of  the 
validity  aufl  effect  of  ciiuitablc  mortgages  had  been  caT-ried  in  Courts  of  Jvpiitv,  had, 
at  length,  become  matter  of  great  complaint,  as  it  had  materially  aU'ecteil  the  more 
simple  and  intelligible  ])ractic(^  of  log.il  mortgage  by  common  assurance,  and  had 
furnished  great  .scope  for  fraud  and  collusion. 

*  The  condition  of  the  bond  (which  was  for  20001.)  recited  the  contract,  that  10001. 
was  to  be  secured  to  bo  paid  by  a  ccrtain'day  thereby,  "and  by  the  deposit  of  the  title- 
deeds  " — and  that  the  deeds  had  been  delivered  by  way  of  (Icpnsil  for  securing  the 
said  10001.,  and  it  provided  that  when  paid,  the  bond  should  be  void. 
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On  the  point  of  the  impeifout  state  of  the  pieseiit  tiaiisaction,  as  not  creating  any 
lien  on  the  hinds  in  question — they  submitted  that  it  had,  in  all  cases  where  such 
deposits  had  been  determined  to  give  a  lien,  been  held  to  be  iiecessaiy  that  there 
should  be  some  accompanying  memorandum  of  the  object  of  the  deposit,  declaratory 
of  the  intention  of  the  party  depositing  his  title-deeds,  to  follow  up  that  act,  by 
executing  a  future  perfect  mortgage,  and  that  otherwise  it  would  be  within  the 
statute  of  Frauds :  whereas  here,  on  the  contrary,  they  insisted  there  had  been 
nothing  of  that  sort  done,  or  was  even  now  required  to  be  done ;  but  in  all  that 
had  passed  between  the  parties  in  the  nature  of  declaring  tlieir  mutual  object,  the 
intention  to  mortgage  this  property  was  rather  negatived  than  supported  ;  for  the 
bond  was  obviously  the  perfection  and  completion  of  the  agreement,  as  far  as  the 
security  of  the  consiileratiou  money  [444]  had  been  the  contemplated  after  the  making 
of  the  contract,  and  the  deposit  of  the  title  deeds  was  merely  a  secondary  object, 
quantum  valeat. 

On  that  point,  they  oliserved,  that  the  decision  in  Eussd  v.  Bussel  (1  Bro.  C.  C. 
p.  269),  had  been  constantly  disapproved  whenever  it  had  been  brought  under  the 
consideration  of  the  Court  on  subsequent  questions  in  which  it  had  been  cited,  and 
particularly  in  the  case  of  Xorris  v.  Wilkinson  (12  Ves.  p.  192),  where  much  disappro- 
bation of  it  had  been  expressed  by  the  Master  of  the  Rolls,  who  reprobated  the 
practice  of  proceeding  on  parol  testimony  in  such  eases,  as  an  encroachment  on  the 
wholesome  provisions  of  the  statute  of  Frauds.  In  all  the  subsequent  cases  (a)'  too, 
which  had  been  grounded  on  the  authority  of  Lord  Thurlow  in  that  decision,  the 
determination  had  been  lamented,  and  if  were  douliful  law,  they  urged,  that  in  the 
case  of  the  Crown  acting  on  behalf  of  the  public,  it  should  not  be  suflered  to  defeat 
the  prerogative  process. 

In  another  point  of  view,  putting  it  as  if  this  deposit  were,  in  effect,  an  equitable 
mortgage  in  the  usual  acceptation  of  the  term  in  the  Courts  of  Equity,  they  insisted 
that  the  plaintifls  ought  to  have  come  in  on  a  formal  claim,  and  that  they  should 
thereupon  have  pleaded  to  the  extent,  and  that  not  having  done  so,  they  ought  not 
to  [445]  be  permitted  to  embarrass  the  proceedings  of  the  Crown,  after  having  lain 
by  for  so  long  a  period  ;  and  till  the  Crown  had  proceeded  thus  far,  by  coming  forward 
to  press  their  supposed  claim  in  this  extraordinary  and  irregular  manner  by  a  bill  in 
Equity,  when  they  had,  by  their  own  laches,  suflered  their  rights  to  a  legal  remedy 
to  lapse. 

As  to  the  authorities  to  be  found  on  the  question,  they  admitted  there  were  but 
few  ;  l)ut  they  contended,  that  the  determination  in  the  case  of  Broiif/hton  v.  Dnris{a)-, 
and  the  MS-S.  cases  there  cited,  were  in  point,  to  shew  that  this  sort  of  equitable  lien 
was  not  available  again.st  the  rights  of  the  Crown,  and  that  the  fuller  account  of  the 
manuscript  cases,  as  furnished  liy  the  further  search,  had  not,  in  any  respect,  varied 
the  eftect  of  those  decisions  from  what  it  had  been  repiesented  to  have  been  on  that 
occasion  by  the  Counsel  for  the  Crown  :  and  they  insisted,  that  in  point  of  law,  the 
rights  of  the  Crown,  as  against  a  debtor  of  Jones's  description,  could  not  be  affected 
by  such  deposits  of  the  debtor's  title-deeds :  and  that  they  were  rendered  unavailable 
as  against  the  Crown,  by  the  express  language  of  the  25  Geo.  III.,  by  which  the  right 
was  given  to  sell  the  debtor's  lands  absolutely  and  conclusively,  it  having  been,  Ijy  the 
first  section  of  that  statute  (and  which  had  been  alluded  to  by  the  counsel  for  the 
plaintiffs),  enacted,  that  the  bargainee  shall  hold  the  lands,  &c.  against  [446]  all 
persons  claiming  under  the  Crown's  debtor,  excepting  only  claimants  who  had  a  strict 
legal  right,  cognizable  in  a  Court  of  Law,  the  terms  of  the  single  exception  being 
"  unless  by  a  title  paramount  to,  and  availalile  in  law  against  such  extent  as  afore- 
said," applying,  most  clearly,  to  fixed  legal  rights  and  absolute  interests,  and  to  those 
only  ;  and  therefore  if  this  supposed  equitable  claim  were  even  more  solid  than  it  is, 
the  Crown  would  not  be  bound  by  such  imperfect  liens  as  these,  and  whicli  it  ;ippeared 
by  the  wording  of  the  exception,  that  the  act  had  contemplated  with  a  view  to  exclude 
them.  As  to  the  deeds  themselves,  on  which  they  admitted  that  the  plaintiffs  might, 
perhaps,  have  a  lien,  the  Crown,  they  observed,  did  not  demand  them  or  require  them 
to  be  delivei'ed  up,  although,  they  submitted,  that  it  was  matter  of  question  whether 

(a)'  See  those  cases,  ante,  p.  434,  43-5. 
(a)2  Ante,  vol.  i.  p  216. 
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the  seooud  section  of  the  act*  (25  Geo.  III.)  had  not  given  thi.s  Couit  the  power  to 
order  the  delivery  of  the  title-deed.s  to  a  piircha.ser. 

They  then  cited  tlie  case  of  The  Kim/  v.  [447]  Siitith  (a),  as  establishing,  that  the 
Court  of  Exchequer,  in  all  cases  of  this  natuie,  recognizes  a  distinction,  where  the 
King  sues  on  behalf  of  the  public  hy  his  process  of  extent,  and  a  subject  prosecuting 
his  private  claim.  In  that  case  (the  question  being,  whether  the  defendant  was  pro- 
tected by  an  outstanding  term,  held  in  trust  for  him,  against  the  claim  of  the  Ci'own 
on  the  vendor,  as  being  an  accountant),  the  Court  held,  as  the  result  of  all  the  cases 
(which  are  there  brought  together),  that  "the  land  is  chargeable  that  has  been  in  the 
hands  of  the  King's  debtor,"  and  that  the  lands  of  the  King's  debtor  may  be  extended 
by  the  Crown  in  whatever  hands  they  may  be  found  :  and  therefore  they  gave  judg- 
ment for  the  Crown.  They  farther  adverted  to  what  was  .said  by  the  Lord  Chief 
Baron  (M'Donald),  in  the  early  part  of  his  judgment,  as  stating  expressly  the  dis- 
tinguishing principle  on  which  he  then  proceeded.  His  Lordship  observes,  "the 
argument  on  behalf  of  Mr.  Smith  tuined  almost  entirely  on  [the  construction  of]  the 
statutes  of  Uses  in  Courts  of  Equity  ;  and  besides,  that  on  the  doctrine  laid  down  in 
inihuffJilii/  V.  IViUovrjhliij,  which  has  never  been  shaken,  and  which  I  hope  never  will. 
I  take  that  now  to  be  a  leading  decision  never  to  be  departed  from  in  eases  between 
subject  and  subject.  In  answer  to  this  case  made  on  the  part  of  the  defendant, 
iriefragable  as  between  subject  and  subject,  it  was  argued,  that  the  case  of  [448]  the 
Crown  is  essentially  different  from  that  of  the  subject ;  and,  as  far  as  we  are  furnished 
with  light  on  this  subject,  it  does  seem  clear  that  the  case  of  the  Crown  is  essentially 
difierent."  They  therefore  submitted  that  the  distinction  between  the  cases  of  the 
Crown  and  the  subject,  and  those  of  subject  and  subject,  must  be  taken  to  be  judicially 
recognized  and  sanctioned  by  the  authority  of  that  decision — and  that  it  ought  to 
have  its  due  influence  in  the  determination  of  the  present  question. 

On  the  whole,  therefore,  they  insisted  that  Jones,  if  not  such  a  debtor  accountable 
to  the  Crown  as  would  have  rendered  him  liable  before  the  I.'?  Eliz.,  was  a  receiver  of 
money  for  the  use  of  the  King  within  that  statute — that  from  the  time  of  iiis  so 
becoming  a  debtoi'  l)y  receipt  of  the  King's  money,  his  lands  were  bound  notwith- 
standing any  claim  originating  within  that  period,  under  even  a  complete  equitable 
mortgage,  perfected  by  a  memorandum  of  its  declared  object,  that  the  deposit  was 
made  in  contemplation  of  a  mortgage  intended  to  be  executed — and  that  whatever 
right  such  equitable  mortgage  might  have  given  the  holders  of  the  deeds  as  against 
.lones,  it  could  not  afl'eet  the  possession  obtained  by  the  Crown,  through  the  medium 
of  the  prerogative  process  enforced  against  Jones's  legal  estate,  so  as  to  coni])el  the 
execution  of  a  mortgage  ;  and  still  less  to  found  a  decree  that  he  should  ha  paid  the 
money  out  of  the  produce  of  the  sale  of  the  properl}'  [449]  (whereby  the  jilaintitl's 
sought,  in  efl'ect,  to  render  the  Crown  process  available  in  llicir  behalf  against  the 
Crown  itself)  in  a  case  where  such  perfected  moi'tgage  should  not  have  l)een  jji-evionsly 
executed  to  them  :  and  they  contended,  therefore,  that  such  a  bill  as  the  piesent 
could  not  he  maintained  in  any  case,  and  that  this,  consequently,  ought  to  be 
dismissed. 

The  Lord  Chief  Baron  expressed  considerable  doubt  as  to  the  practicability  of  this 
Couit  making  any  decree  where  the  thing  required  to  be  done  was  personal  on  the 
part  of  the  Crown,  represented  by  the  Attorney  General,  as  was  the  execution  of  a 
mortgage.  Courts  of  Equity  ncvei'  acting  at  all  where  they  cannot  give  an  efl'ectual 
and  complete  decree. 

18th  January. — Jcrvis,  in  ie()]y,  insisted,  that  the  defendant  Jones  was  not,  bv 
his  othce,  brought  within  the  statute  of  ICIiz. ;  and  he  distinguished  the  situation 
which  Jones  filled  from  each  description  of  persons  mentioned  in  the  act,  adverting 

*  And  whereas  from  the  want  of  the  deeds  and  writings  lolative  to  the  title  of 
such  lands,  tenements,  and  hereditaments  as  the  said  Couit  of  I']xchc(|uer  mav  decree 
to  lie  sold  under  this  act,  difllcullies  might  arise  in  the  execution  hereof.  Be  it  there- 
fore further  en;icted,  "That  it  shall  be  lawful  for  the  said  Court  of  Exchequer,  from 
time  to  time  to  make  such  order  touching  the  pioduction,  delivery,  and  custody  of  such 
title-deeds  and  writings  as  aforesaid,  in  the  same  manner  as  if  a  decree  had  been  made 
by  the  said  Court  for  the  sale  of  the  lands  of  a  Crown  debtor  in  execution  of  a  trust 
created  for  payment  of  debts  by  such  Crown  debtor  himself." 

(</)   A[)pcndix  to  Sugdcn's  Treat,  on  the  Law  of  Vendors  and  rurchasers,  p.  24. 
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again  to  the  case  of  The  King  v.  Smilh ;  and  contending,  that  the  word  "  collector," 
wherever  it  was  used  in  the  statute,  could  not  be  considered  as  applying  to  a  collector 
of  assessed  taxes, — and  he  submitted,  that  it  was  apparent,  from  the  terms  of  the 
extent  itself,  that  the  Crown  had  not  considered  him  as  a  debtor  within  the  statute,  for 
if  they  had  so  considered  him,  the  extent  would  have  directed  an  enquiry,  not  (as  it 
does)  of  what  lands  Jones  was  seised  on  the  21st  of  [450]  May,  but  at  the  time  when 
he  first  became  a  debtor  of  the  Crown. 

He  then  contended  that  Jones  was  not,  at  any  time,  as  had  been  asserted,  a 
person  in  any  way  accountable  to  the  Crown  ;  and  he  guarded  that  phrase  from  being 
confounded,  by  being  used  in  the  popular  sense,  with  a  being  liable  to  the  Crown 
process  from  having  public  money  in  his  hands  ;  taking  a  distinction  between  being 
accountable  to  the  King  in  his  Exchequer,  and  being  amenable  to  Crown  process  for 
money  due  fiom  him  as  a  collector  of  taxes,  and  that  distinction,  he  submitted,  was, 
in  fact,  the  very  foundation  of  the  determination  in  the  case  of  Brassey  v.  Dawson 
(2  Stra.  978). 

In  point  of  fact  and  of  law,  he  uiged  that  the  persons  really  accountable  to  the 
Crown  in  this  case  were  the  Receiver-General  and  the  division  of  the  parish,  the 
collector  being  merely  a  middle  man  between  them,  in  whom  no  confidence  is  placed, 
and  from  whom,  accordingly,  no  security  is  taken  ;  for  he  is  not,  in  fact,  appointed 
by  the  Crown,  lest  such  appointment  should  operate  to  discharge  the  Receiver- 
General  from  his  personal  responsibility,  on  which  the  Crown  relies,  as  the  person 
immediately  accountable  to  the  Crown. 

As  to  the  arguments  founded  on  the  notoriety  and  publicity  of  the  office  of 
collector  of  taxes,  [451]  he  denied  that  there  was  any  such  publicity  given  to  the 
situation,  either  by  the  duties  which  he  had  to  perform,  or  by  the  provisions  of  the 
4.3  Geo.  III.,  and  urged  that  by  a  record  alone  could  such  publicity  be  given  to  the 
responsible  connection  of  subjects  with  the  Crown,  as  would  have  the  effect  of  con- 
cluding third  persons  ;  and  on  that  position  he  reverted  to  the  cases  of  The  King  v. 
Allansmi,  and  The  Attmiiey-Gencral  v.  White  {ay.  He  next  proceeded  to  shew  that  the 
deposit  of  the  deeds  in  question  by  Jones,  under  the  circumstances  of  this  case,  was, 
in  effect,  that  sort  of  transaction  which  has  been  now  so  often  held  to  give  the  pei'son 
holding  them  a  lien  on  the  land,  and  right  to  enforce  the  execution  of  a  legal  mort- 
gage;  and  on  that  point,  having  again  adverted  to  the  facts  of  this  case,  he  relied  on 
the  cases  of  Itas^sel  v.  Eussel,  and  the  subsequent  decisions  founded  on  that  authority, 
in  many  of  which  he  reminded  the  Court  there  was  not  even  an  agreement  or  promise 
to  execute  a  legal  mortgage,  which  was  one  of  the  objections  taken  to  this  deposit, 
being  an  equitable  mortgage  ;  and  he  denied  that  such  deposits  required  any  such 
further  acts,  in  order  to  their  perfection,  as  had  been  contended  to  be  necessary  to 
give  them  effect,  or  than  had  been  done  in  the  course  of  the  present  transaction. 

Then,  on  the  main  question  in  the  case,  whether  an  equitable  mortgagee  could  insist 
on  [452]  his  lien  against  the  Crown,  he  urged  that  in  the  absence  of  direct  authorities 
on  behalf  of  such  a  right,  on  principle  such  a  claim  could  not  be  controverted.  To 
obviate  the  objection  which  had  been  taken  on  the  ground  of  laches,  the  plaintiffs  not 
having  come  in  and  claimed  before,  he  submitted  that,  in  the  instance  of  a  freehold 
seized,  the  rule  to  claim  did  not  apply,  as  the  ordinary  \enditioni  exponas  does  not 
extend  to  freehold  lands  and  tenements  :  and  moi'e  particularly  in  the  case  of  an 
equitable  mortgagee,  because  he  could  have,  as  yet,  no  legal  interest  on  which  to 
ground  a  claim  against  the  Crown.  He  then  alluded  to  the  practice  in  cases  of 
mortgaged  property,  which,  he  submitted,  was  that  the  estate  should  be  sold,  subject 
to  the  mortgage,  citing  The  King  v.  Coomhes  (a)'-,  and  Boijd  and  BenJiehTs  case  ;  the  latter, 
he  observed,  was  a  case  of  equitable  mortgagees  being  preferred  to  the  Crown.  They 
were  not,  indeed,  constituted  in  the  same  maimer  as  the  present  equitalile  mortgagees, 
by  deposit  of  the  title-deeds,  but  were  persons  to  whom  subsequent  mortgages  had  been 
executed  after  a  legal  mortgage  to  a  prior  mortgagee,  which  made  all  the  rest  equitable 
mortgagees.  And  he  contended  that  if  the  words  of  the  2.5  Geo.  III.,  e.xcepting  titles 
paramount  in  law,  were  to  operate  literally,  as  had  been  contended,  such  second 
mortgagees  would  be  excluded,  which  could  hardly  be  supposed  to  have  been  the  inten- 
tion of  the  legislature ;  and  it  had  [453]  never  been  so  considered  in  any  case  upon 
the  subject. 

{af  Ante,  p.  436.  (a)'^  Ante,  vol.  i.  207. 
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To  illustrate  the  connection  between  the  title-deeds  and  the  estate  to  which  they 
belonged,  in  gi\-inga  lien  on  the  latter  by  deposit  of  the  former,  and  to  shew  the  fallacy 
of  the  distinction  taken  between  the  delivery  of  the  deeds,  as  being  a  pledge  of  those 
deeds  merely,  and  not  as  affecting  the  estate,  he  submitted,  that  if  trover  should  be 
brought  for  the  recovery  of  such  deeds,  it  could  not  be  maintained  where  money  had 
been  advanced  on  them,  unless  that  money  were  previously  tendered  to  the  party  ;  and 
he  put  it  hypothetically,  that  if  the  Court  should  be  called  on  under  the  25  Geo.  III. 
C.  35,  s.  2,  authorizing  the  Court,  in  the  performance  of  that  act,  to  order  the  production 
and  delivery  of  title-deedis,  as  if  a  decree  had  been  made  for  the  sale  of  the  lands  of  a 
Crown  debtor  in  execution  of  a  trust  created  for  payment  of  debts  by  such  Crown 
debtor,  the  Court  would  not  make  such  a  decree  against  a  party  wlio  should  have 
possession  of  tiie  deeds,  for  securing  money  advanced  by  him  on  the  faith  of  such  a 
deposit  b}^  way  of  equitable  mortgage. 

[To  that  the  Lord  Chief  Baron  assented,  unless  it  were  established  that  such  posses- 
sion of  the  deeds  could  not  avail  the  holder  against  the  Crown  ;  for  as  in  a  suit  between 
subject  and  subject  for  such  purpose,  the  Court  would  not  make  any  such  order,  unless 
the  holder  should  be  paid,  so  [454]  neither  would  they,  in  the  case  of  the  Crown,  if 
the  party  who  had  possession  of  them  should  oppose  a  valid  right  of  lien  to  such  an 
application.] 

With  I'cspect  to  the  case  of  The  King  v.  Smith,  which  had  been  cited  from  Sugden, 
for  the  purpose  of  establishing  that  the  Coui't  distinguished  the  cases  where  the  claims 
of  the  subject  were  opposed  to  those  of  the  Crown,  from  such  as  arose  between  subject 
and  subject,  he  observed,  that  that  case  could  not  be  applied  to  the  determination  of 
the  present ;  first,  because  the  vendor  of  the  defendant  there  was,  in  fact,  an  accountant, 
and  not  merely  a  simple  contract  debtor  of  the  Crown  ;  and  that  was,  besides,  a  mere 
question  of  law,  i-aised  in  this  Court  as  a  Court  of  Law,  as  the  Lord  Chief  Baron 
observes,  when  he  says,  speaking  of  a  proposition  made  in  argument,  that  purchasers 
without  notice  are  favoured  by  Courts  of  Equity,  "  Perhaps  it  may  be  a  sufiicient  answer 
to  say,  that  in  the  present  instance  we  are  not  in  a  Court  of  Equity."  Whatever  dis- 
tinction, therefore  might  be  taken  by  this  Court  as  a  Court  of  I^aw,  on  a  point  of  law 
in  favor  of  the  Crown's  legal  prerogative,  he  submitted,  it  could  not  afl'ect  this  (juestion 
which,  in  itself,  denied  the  existence  of  the  prerogative  in  the  particuhir  case,  whei'O 
the  party  relied  in  this  Court,  as  a  Court  of  Eijuity,  on  his  equitable  right. 

[455]  For  these  reasons,  he  contended  that  the  plaintitis  were  entitled  to  a  decree 
in  the  terms  of  the  prayer  of  the  bill. 

Cur.  adv.  vult. 

8th  February. — RicuARDS,  Lord  Chief  Baron,  now  delivered  judgment,  and  (after 
having  stated  the  names  and  relative  characters  of  the  various  parties  to  the  suit,  and 
the  general  object  of  the  bill)  he  observed,  that  if  he  understood  the  case  at  all,  the  law 
arising  upon  the  facts  was  very  clear  and  satisfactory. 

I  His  iididship  then  stated  particularly  the  principal  circumstances  of  the  case.] 

Upon  these  clear  facts  the  questions  in  the  cause  arise.  There  is  no  doubt  at  all 
with  respect  to  the  integrity  of  the  tiansaction  ;  there  is  no  suggestion  thrown  out  by 
the  evidence  or  otherwise,  that  the  ])laintitl's  knew  any  more  of  Mr.  .Foiies's  situation 
than  any  stranger  might  have  known.  He  was  in  truth  collcctoi-of  (he  assessed  taxes, 
but  it  does  not  appear  that  the  plainlill's  were  at  all  cognizant  of  tli.at  fact.  The  first 
question  that  arises  then  upon  the  facts  is,  whether  the  plaintills  are  e(iuita))lc 
mortgagees  or  incumbrancers,  by  reason  of  this  deposit  of  the  title  deeds.  This  case 
is  lelievcd  from  any  dilliculty  that  may  have  arisen  in  other  cases  which  depend  upon 
parol  evidence  of  the  intention  of  the  parties  as  to  the  object  of  the  deposit ;  foi'  this 
deposit  is  made  with  great  care,  and  accompanied  [456]  with  every  circumstance  which 
the  Courts  have  in  any  of  the  cases  thougiit  to  be  nccos.sary  for  the  purpose  of  giving 
it  eflTcct. 

The  condition  of  the  bond  expressly  recites  the  fact  of  the  deposit,  and  its  clear 
Iiniposc.  It  is  not  necessary  to  describe  the  condition  further,  than  that  it  recites  that 
it  was  agreed  that  the  sum  of  KJOOl.,  with  intl!rl^st  thereon,  should  bo  sccui'cd  to  1)0 
paid  to  Mr.  Casberd  and  Mr.  Lowe,  by  a  deposit  of  the  title  deeds  of  (hcso  pronn'ses, 
in  these  expi-css  terms,  "and  whereas  the  title  deeds  to  the  s.aid  houses  in  Dowry 
S(|uare  have  been  delivered  by  the  said  defendant  William  .Jones,  to  ])laiutiM's,  liy  way 
of  deposit  for  securing  the  said  lOdOl.  and  interest."  We  therefore  lind  that  this  recital 
states  not  only  an  agreement  with  respect  to  the  object  of  the  deposit,  but  that  the 
E.x.  Div.  II.— 28 
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deposit  had  lieen,  in  point  of  fact,  accordingly  made  ;  and,  as  I  said  before,  this  trans- 
action is  not  even  suspected  in  point  of  integrity. 

Under  these  facts  the  plaintiff's  call  upon  the  Court,  by  this  bill,  for  a  declaration 
that  they  are  entitled  to  be  paid  the  10001.  and  interest,  out  of  the  produce  of  the  sale 
of  these  premises,  to  Mr.  Ward,  the  purchaser,  in  preference  to  the  Crown,  and  they 
also  call  upon  the  Court  for  the  necessary  directions  consequent  upon  such  declaration. 
That  is  the  substantial  object  of  the  bill. 

The  Attorney-General,  on  the  part  of  the  Crown,  resists  this  application,  and  con- 
tends, [457]  that  the  plaintiffs  have  no  right,  on  the  facts,  to  claim  assistance  from  a 
Court  of  Equity. 

The  first  question  of  course  which  arises  is,  whether  the  plaintiffs  have,  as  they 
insist,  under  the  circumstances  stated,  an  equitable  mortgage  or  incumbrance  on  the 
lands  in  question — and,  secondly,  whether  (if  they  have)  such  a  lien  can  be  made 
available  against  the  Crown  in  any  case  ;  for  if  they  either  have  not  an  equitable 
mortgage,  or,  having  such  a  lien,  if  they  cannot  make  it  available  against  the  Crown, 
there  is  at  once  an  end  of  the  case. 

The  Solicitor-General  argued,  that  the  plaintifis  had  not,  in  a  case  of  this  sort,  and 
so  circumstanced,  even  as  against  a  subject,  (supposing  this  were  a  question  between 
subject  and  subject)  any  right  to  claim  a  lien  on  the  land  as  equitable  mortgagees ; 
and  that  the  deposit  of  the  deeds  gave  them  only  a  right  to  retain  the  deeds,  but  was 
certainly  not  an  equitable  mortgage  or  incumbrance  In  answer  to  that  proposition, 
which  it  somewhat  surprised  me  to  hear,  I  cannot  do  better  than  refer  to  the  cases 
which  were  cited  on  the  other  side.  There  are  a 'great  many  others  which  make  that 
point  very  clear,  and  which  the  counsel  for  the  plaintiffs,  I  am  sure,  abstained  from 
citing,  merely  because  they  did  not  wish  to  trespass  more  upon  the  time  of  the  Court 
than  was  absolutely  necessary.  The  first  case,  which  has  been  very  much  alluded  to, 
and  which  in  truth  has  been  a  subject  of  con.siderable  animadversion,  if  I  may  so  say, 
and  yet  has  not-[458]-withstanding  always  been  followed,  is  the  case  of  Bussel  v.  Bushel 
(1  Bro.  C.  C.  2G9).  That  was  decided  by  the  Lords  Commissioners,  when  my  Lord 
Loughborough  was  at  the  head  of  the  commission.  It  will  be  recollected  that  all  the 
difficulty  in  that  case  aro.se  from  this,  that  it  was  a  mere  naked  deposit,  with  nothing 
to  explain  the  object  or  intent  of  it  but  parol  evidence  ;  and  in  that  ease  it  was  urged, 
and  as  it  appears  to  me  with  great  force,  that  that  deposit  was  prevented  from  opeiating 
by  the  statute  of  Frauds,  for  want  of  a  memorandum  of  the  purport  of  it  in  writing. 
];0rd  Loughborough,  however,  was  of  opinion  that  if  the  e\idence  should  be,  that  the 
title-deeds  were  delivered  to  the  plaintiff  bv  parol,  it  would  make  an  equitable  mort- 
gage, or  at  least  that  it  would  give  him  an  equitable  incumbrance  on  the  lands  (which 
will  amount  to  the  same  thing),  and  then,  in  order  to  be  assured  that  the  evidence 
before  him  was  correct,  he  sent  it  to  an  issue  ;  certainly,  however,  deciding  the 
principle,  that  if  there  be  a  deposit  of  deeds,  and  it  is  proved,  although  by  parol,  that 
the  deposit  was  for  the  purpose  of  securing  money,  it  operates  as  an  equitable  mortgage, 
or  at  least  as  ci'eating  an  equitable  incumbrance  on  the  lands  to  which  they  relate. 

That  case  has  been  followed  by  other  decisions  in  cases  under  the  same  circum- 
stances '■',  the  most  [459]  matei'ial  of  which  on  the  present  question,  is  that  of  Norris 
V.  Wilkinson  (12  Ves.  192),  which  was  also  mentioned  by  Mr.  Jervis,  and  which  I 
remember  personally,  for  I  was  in  it  myself.  There  Sir  William  Grant  decided  that 
he  would  not  carry  that  case  farther  than  Eussel  v.  Riissel,  but  he  did  not  venture  to 
.say  that  that  decision  was  not  correct ;  nor  has  any  other  Judge  avoided  following  it, 
where  the  circumstances  were  the  same  ;  but  he  rested  upon  the  purpose  not  being 
clear,  and  supported  hy  parol  testimony  only  :  his  objection  was  of  that  nature  whollj', 
not  denying  that  the  deposit  of  deeds  is  an  equitable  mortgage,  piovided  the  intention 
and  object  of  the  deposit  is  sufficiently  e.xplained  to  take  it  out  of  the  statute  of  Frauds  ; 
and  he  complained  that  men  should  neglect  to  explain  the  object  of  such  deposits,  by 
some  memorandum  which  might  be  done  in  two  lines  of  writing,  and  which  would 
also  obviate  any  objection  founded  on  the  statute  of  Frauds. 

The  other  cases  which  have  been  cited,  all  of  them  at  least  in  which  there  was  any 
evidence  by  writing  or  otherwise,  sufficient  to  prove  satisfactorily  the  intention  of  the 
parties  to  be  the  seeuritj^  of  money,  have  established,  not  merely  b}^  reference  to 
Russel  V.  Russel,  but  with  reference  to  the  acknowledged  law  of  England,  that  such 

*  Vide  supra,  pp.  434,  435. 


6PKICE,  460.  CASBERD    r.  THE    ATTORNEY-GENERAL  867 

deposits  create  an  equitable  mortgage  or  incumbrance  ;  and  if  tlie  Solicitoi'-General 
were  here,  as  he  has  now  been  attending  the  Court  of  Chancery  for  some  time,  I  would 
venture  to  ask  him  or  any  [460]  gentleman  who  has  attended  that  Court,  whether 
they  can  remember  ;iny  one  week  during  the  business  of  l)ankrupt  petitions,  in  which 
the  Lord  Chaneelloi'  has  not  dii'ceted  an  estate  to  be  sold  to  pay  oil'  such  a  mortgage 
or  incunilirance.  The  Court  may  sometimes  doubt  whether',  on  proof  of  such  and  such 
facts,  there  is  sutticient  to  give  a  deposit  the  efl'ect  of  a  mortgage ;  but  the  instant 
there  is  evidence  to  shew  that  it  is  such  a  deposit,  there  is  an  end  of  all  difficulty. 
The  Chancellor  is  continually  ordering  estates  to  be  sold  under  such  circumstances, 
and  I  think  he  would  be  extremely  surprised  if  any  opposition  were  oflfered  gravely 
to  the  proposition  now  contended  for  on  that  point  by  the  plaintitts. 

There  is  one  case,  and  it  is  a  very  strong  one,  which  I  have  brought  down  with 
me,  that  puts  the  matter  out  of  all  possible  doubt,  supposing  it  were  questionable, 
whether  this  deposit  be  an  equitable  mortgage.  The  Solieitoi-General  urged  strongly 
that  this  was  onl\'  a  deposit  of  the  deeds  themselves,  and  that  although,  therefore,  the 
depositary  might  have  the  deeds  ;  and  make  the  most  of  them  ;  yet  that  it  gave  him 
no  interest  in  the  estate.  Now,  I  say,  with  great  deference,  that  it  does  give  an 
interest  in  the  estate  beyond  all  question  ;  and  the  Lord  Chancellor,  when  he  has 
ordered  estates  to  be  sold  under  similai'  circumstances,  has  done  so  on  that  very  ground, 
because  the  party  has  an  interest  in  the  estate. 

The  case  to  which  I  have  alluded  to  that  eft'ect,  [461]  is  that  of  Lucas  v.  Cmnerfurd  (a), 
decided  by  Lord  Thurlow,  and  it  shews,  beyond  all  doubt,  that  the  depositing  of  deeds, 
with  a  cleai'  intention  to  charge  the  estate,  gives  just  as  strong  an  interest  as  a  mortgage, 
or  as  if  a  conveyance  had  been  made  ;  and  the  latter  both  the  Solicitor-CTcneral  and 
Mr.  Dauncey  admitted  would  have  done.  That  was  a  bill  by  executors  of  a  lessor 
against  the  depositary  of  a  lease  which  had  been  delivei'ed  to  him  to  secure  a  debt  due 
from  the  lessee :  it  was  filed  for  specific  performance  of  a  covenant  in  that  lease  to 
rebuild  houses  upon  the  premises  at  certain  given  times  :  the  defendant  admitted  he 
was  bound  to  jierforra  the  other  covenants  in  the  lease;  but  insisted  he  was  not  bound 
to  rebuild.  The  Lord  Chancellor  thei'e  says,  "It  is  no  matter  whether  the  defendant 
took  it  as  a  pledge,  or  as  a  purchase,  he  cannot  take  the  estate,  and  refuse  the  buithen." 
So  that  in  taking  that  deposit,  he  was  held  to  have  taken  the  premises  absolutely  as 
assignee,  and  to  have  been  therefore  liable  to  all  the  covenants,  and  that  it  made  no 
difi'erenee  whethci'  he  took  it  as  an  assignee  for  securing  the  payment  of  money,  or  as 
a  purchaser  out  and  out.  The  Lord  Chancellor  then  says,  alluding  to  the  case  of  The 
(Jitii  of  London  v.  A'uah,  "  I  rather  think,  upon  reading  the  answer,  that  they  would 
recover  even  without  the  assigrunent ;  but  it  is  very  just  they  shoukl  assign  absolutclv, 
and  that  defendant  should  lake  it ;  and  this  will  come  under  the  general  prayer  for 
relief"  (Vcs.).  So  that  there  the  lessor  compelled  the  [462]  depositary  of  the  lessee 
to  accept  an  assignment  of  the  lease,  that  he  miglit  maintain  an  action  on  the  covenant, 
on  the  ground  of  the  deposit  having  given  him  the  interest  of  the  lessee  in  the  estate. 
I  think  it  is  impossible  for  me  to  hesitate  a  moment  in  declaring,  that  according  to 
the  principle  of  that  decision  on  this  point  in  the  Court  of  Chancery,  this  deposit  must 
be  considered  not  only  an  equitable  incumbrance  but  an  equitable  mortgage  :  and  the 
Court  of  Chancery  would  compel  the  ])erson  who  took  this  deposit  as  a  security  for 
money,  or  as  evidence  of  an  inlcndcil  mortgage  oi'  ;)urchase,  to  accept  an  al).solntc 
conveyance  if  it  were  necessary. 

Now,  in  the  jjrescnt  ease,  Mr.  l.,owc  and  Mr.  Casberd,  having  taken  these  deeds  as 
a  de])osit,  and  beyond  all  question,  it  ap()ears  from  the  recital  in  the  bond,  as  a  security 
for  money,  I  conceive  it  to  be  just  as  much  a  mortgage  to  them  in  E(|uity  as  if  Mr. 
Jones  had  conveyed  to  them  the  whole  interest  he  nn'glit  iiavc  had  in  the  estate,  for 
the  .security  of  the  money,  although  that  interest  might  h.ive  been  only  the  equity  of 
redemption,  and  it  is  admitted  to  me,  that  if  theic  iiad  been  .i  conveyance  of  the  eijtiity 
of  redemption,  it  would  have  Ijeen  a  good  title  against  the  Crown  ;  and  that  I  appre- 
hend is  (juite  clear,  although  that  also  would  only  have  been  an  ecpiitablc  mortgage. 

Then  the  next  question  that  arises  is,  can  such  a  dejiosit  afl'ect  tiic  Crown  !  Now, 
very  considerable  diliiculty  has  occurred,  I  know,  in  [463]  the  consideration  of  cases 
between  the  subject  and  tiie  Crown,  from  a  doctrine  which  is  very  well  founded,  at 

(«)  1  Ves.  jiui.  '2.'5.5,  and  2  Bro.  Ch.  Ca.  IGG,  more  fully  reported,  but  shorter  and 
somewh.it  varying  in  the  judgment. 
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least  to  a  certain  extent,  that  there  are  no  equities  against  the  Crown.  I  felt,  early 
in  this  cause,  the  embarrassment  which  arose  from  the  doctrine,  that  the  Ci'own, 
generall}^  speaking,  cannot  be  considered  as  a  trustee ;  I  say,  generally  speaking ;  for 
I  do  not  mean  to  assert,  that  it  is  so  universally ;  and  I  do  not  know,  if  the  Crown 
had  had  the  legal  estate  here,  how  I  should  have  got  it  out  of  the  Crown's  hands  for 
the  benefit  of  the  person  who  would  have  been  a  cestuique  trust ;  but  it  is  not  so  here, 
for  the  Crown  had  no  estate  at  all.  But  the  estate  has  nevei'  passed  over,  for  it  is  yet 
in  medio ;  although  it  has  been  seized  into  the  hands  of  the  Crown  ;  and  the  Crown, 
before  the  statute  (13  Eliz.  c.  4)  which  first  permitted  a  sale,  was  only  entitled  to 
retain  the  estate  quousque,  but  not  beyond  the  period  of  its  debt  being  satisfied.  The 
right  of  receiving  the  rents  and  profits,  or  that  right  of  possession  which  gives  a  title 
to  receive  the  rents,  has  not  passed  to  the  Crown  ;  and  the  legal  estate  in  this  case 
has  never  been  in  the  Crown.  Accordingly,  therefore,  the  plaintiffs  do  not  call  upon 
me  to  declare  that  the  Crown  is  a  trustee,  because  the  Crown  has  not  the  legal  estate ; 
if  it  had  the  legal  estate,  as  I  said  before,  I  do  not  know  exactly  how  I  should  have 
been  able  to  deal  with  it,  however  the  justice  of  the  case  might  require  ;  but  the 
estate  in  this  ca.se  is  in  medio  ;  it  is  between  the  parties  ;  and  the  Crown  has  not 
the  estate.  This  Court  has  sold  the  property  by  force  of  the  act  of  Parliament ; 
and  it  is  the  money  only  which  is  [464]  now  in  dispute  between  those  who  claim  to  be 
entitled  to  it. 

Now,  if  we  find  that  the  plaintifl's  aie  equitable  mortgagees,  of  course  the}'  are 
entitled  to  be  paid  before  the  Crown,  if  their  title  is,  in  point  of  time,  anterior  to  that 
of  the  Crown  ;  the  instant,  then,  that  we  admit  that  the  plaintiffs  are  equitable  mort- 
gagees (as  I  conceive  and  am  about  to  decide  that  they  are),  they  have  a  right  to  be 
preferred  :  they  have  a  right  to  be  paid  before  the  Crown.  Bat  they  take  nothing 
from  the  Crown  in  that  case  ;  they  only  take  it  from  the  fund  which  is  produced  by 
the  sale  of  the  subject-matter  of  their  security,  and  which  is  in  dispute  between  the 
parties  ;  and  it  really  is  a  question,  not  between  cestuique  trust  and  trustee,  but 
between  two  parties,  one  of  whom  has  a  clear  title  before  the  other,  unless  the  pre- 
rogative of  the  other  pre\ents  his  using  it.  Now,  the  instant  it  is  admitted  that  a 
conveyance  of  an  equity  of  redemption  would  have  given  a  title  against  the  Crown,  I 
say  that  a  deposit  of  title-deeds,  with  intention  to  secure  money,  in  other  words,  an 
equitable  mortgage,  gives  just  as  strong  an  interest  as  that  conveyance  would,  for 
both  of  them  give  interests  only  in  Equity  ;  and  I  am  very  much  fortified  in  this  by 
what  passed  in  a  late  case  arising  out  of  the  affairs  of  Boyd  and  Benfield  (a).  That 
case  was  decided  before  I  came  into  this  Court,  but  I  have  looked  into  it  since.  There 
were  there  mortgages  of  the  etjuity  of  redemption,  I  do  not  know  to  what  extent, 
one  within  another;  but  it  [465]  never  occurred  to  any  human  creature  to  doubt  that 
the  Crown  was  not  to  be  postponed  to  those  who  had  equitable  interests  prior  in  point 
of  date,  to  the  right  of  the  Crown,  every  thing  else  being  fair  and  correct ;  and 
although  it  was  not  disputed  in  that  case,  I  can  hardly  conceive  that  it  could  have 
passed  sub  sileutio,  unless  those  who  were,  at  that  time,  sitting  in  this  Court  as  Judges, 
as  well  as  those  who  had  to  maintain  the  interests  of  the  Ci'own,  had  thought  it  quite 
idle  to  contend  that  the  Crown  could  supersede  those  who  had  prior  interests,  whilst 
the  estate  was  in  medio  between  them.  Then,  to  be  sure,  it  is  a  necessary  consequence, 
if  those  conveyances  of  equities  are  entitled  to  stand,  that  the  person  entitled  to  a 
mortgage,  by  a  deposit  of  deeds  for  that  purpose,  is  entitled  to  the  same  thing  ;  for 
they  merely  differ  in  form  onh',  and  not  in  substance. 

Trinity,  1794. — Two  MSS.  cases  were  cited  (and  I  have  had  the  good  fortune  to 
be  furnished  with  very  full  notes  of  them)  in  order  to  shew  that  the  rights  of  the  Crown 
are  not  affected  by  a  security  of  this  kind.  The  first  is  the  case  of  The  King  v.  Charles 
Snow,  in  Trinity  Term,  1794,  and  the  note  I  have  of  it,  I  believe,  is  very  correct.  It 
is  as  follows  : — On  the  2d  March,  1793,  the  defendant  agreed,  in  writing,  to  sell  four 
leasehold  me-ssuages  to  Samuel  Collins  for  7001.  Collins  immediately  paid  4001.  in 
pait,  and  agreed  to  pay  the  remaining  3001.  within  a  month  after  that  time.  On 
payment  of  the  remainder,  Snow  was  to  assign  the  premises  to  Collins.  Observe,  this 
is  an  agreement  by  .Snow,  the  King's  debtor,  to  sell  [466]  to  Collins  a  leasehold 
estate  for  7001.  Collins  became  entitled  to  the  estate  in  equity,  and  paid  4001.  in  part 
of  the  purchase-money,  and  promised  to  pay  the  3001  remaining  within  a  month  after- 

(a)  Vide  I'he  King  v.  Mainwaring,  ante,  vol.  ii.  p.  67. 
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Wiii-ils:  Snow  absconded  within  the  month,  and  Collins  therefore  did  not  pay  the  3001. 
On  the  2-2(\  March,  1793,  an  extent  issued  against  Snow,  and  on  the  Uth  of  the 
following  May,  an  inquisition  was  taken  ;  and  it  was  found  that  Snow  was  possessed 
of  and  entitled  unto  a  certain  piece  or  parcel  of  ground,  and  to  seventeen  messuages, 
&c.  for  the  I'emainder  of  a  term  of  forty  years,  under  the  Dean  and  Chapter  of  West- 
minster ;  and  which  piece  of  ground  and  messuages,  &c.  were,  by  the  said  Charles 
Snow,  before  the  said  22d  day  of  March,  mortgaged  to  certain  persons,  for  securing 
the  payment  of  21301.  and  interest.  On  the  28th  February  1794,  there  was  an  order 
to  sell  these  premises,  and  Collins  gave  the  sheriff  notice  to  pay  him  the  4001.  which 
he  had  paid  to  Snow.  On  the  same  day  the  shcrift"  sold  the  premises,  optimi  pretii. 
On  the  31st  May,  1794,  Collins  obtained  a  rule  nisi  that  he  should  be  paid  back,  out 
of  the  purchase-money,  the  4001.  which  he  had  paid  to  Snow.  On  the  4th  July,  1794, 
the  rule  (the  Attorney-General  having  shewn  eau.se  against  it)  was  di-scharged.  On 
what  ground  the  rule  was  argued  or  discharged  does  not  appear.  I  have  no  statement 
of  that.  Now,  let  us  consider  that  case.  In  the  first  place,  it  was  an  equity — but 
observe  what  it  is  : — Collins,  by  an  agreement  in  writing,  l)ecame  equitable  owner  of 
the  leasehold  premises ;  he  had  agreed  to  buy  them ;  and  [467]  he  was  entitled,  on 
payment  of  the  rest  of  the  purchase-money,  to  have  an  assignment ;  but  till  then  he 
was  equitable  owner.  He  had  paid  part  of  the  purchase-money,  and  thus  became 
entitled  to  a  specific  performance;  and  he  might,  right  or  wrong,  have  called  upon 
the  Crown  to  let  him  have  an  assignment  of  the  premises,  upon  payment  of  3001. 
more ;  and  that  was  his  only  equity,  as  it  appears  to  me.  By  his  application  to  the 
Court,  how(^ver,  he  did  not  seek  to  enforce  that  Equity  ;  but  he  demanded  payment 
of  the  money  which  he  had  paid  to  Snow,  and  which  Snow  had  a  right  to  keep.  If  I 
buy  an  estate  and  pay  the  money,  the  vendor  has  a  right  to  keep  the  money,  if  he 
gives  me  the  estate.  The  purchaser  has  no  right  to  have  the  money  back  again,  but 
only  to  claim  the  estate.  It  is  clear,  however,  that  if  Collins's  could  be  considered  as 
a  valid  claim,  it  was  an  equity  only,  and  the  relief  could  only  be  properly  given  in  a 
Court  of  Equity.  But  it  seems  to  me,  and  that  is  the  conclu.sion  which  I  draw  from 
the  case,  that  as  Mr.  Snow  had  agreed  to  convey  the  estate  to  Collins,  and  Collins 
had  paid  part  of  the  purchase-money,  he  was  the  equitable  owner  of  the  estate :  and 
it  must  have  been  on  that  ground  that  his  claim  to  the  money  already  paid  was  not 
allowed. 

1804. — The  othei'  case  is  The  Kiiig  v.  Benson,  which  happened  in  the  year  1804. 
By  an  inquisition  taken  on  one  of  the  extents  issued  against  Benson,  the  Jury  found 
hini  .seised  of  a  freehold  messuage,  &<:.  ;  and  that  he  was  possessed  of  the  title  deeds 
which  were  the  subject  of  the  subse-[468]-qucnt  proceedings ;  that  Benson  had  placed 
those  title  deeds  in  the  hands  of  Mr.  James  Hall,  as  attorney  for  Messrs.  Tomkins  and 
Co.  to  enable  him  to  prepare  a  security  for  a  debt  then  due  from  Benson  to  Tomkins 
and  Co.  anil  for  all  further  sums  of  money  that  might  in  future  become  due  from  him 
to  them,  and  for  any  bills  which  they  might  accept  for  him,  and  that  the  deeds 
lemaincd,  up  to  the  time  of  the  taking  of  the  inquisition,  in  the  hands  and  posses- 
sion of  Hall  for  the  purpose  aforesaid;  but  Benson  had  not  executed  any  security. 
The  finding  of  the  Jury  then,  it  is  to  be  observed,  is  that  the  deeds  were  deposited 
by  Ben.son  in  the  hands  of  Hall,  as  attorney  for  'romkiiis  and  Co.  to  enable  Hall, 
expressly,  to  i)repare  the  security  for  that  del  it  and  for  other  sums  and  so  on.  Now, 
if  that  were  the  case,  it  was  not  an  equital)lc  mortgage,  and  that  has  been  settled 
in  the  case  of  iVwTW  v.  ^Filkinson :  so  that  whatever  the  condition  of  the  party  who 
made  the  application  to  the  Court  might  have  l)een  in  other  respects,  he  could  not 
vindicate  his  right,  even  if  it  had  been  an  equitable  mortgage  in  the  way  in  which  ho 
tried  to  support  it  there  at  law;  but  in  truth  it  was  not  lui  equitable  mortgage 
according  to  the  authority  of  Norris  v.  WUkinxon. 

Then  Tomkins  and  Co.  appeared  and  claimed  the  jiropcrty  in  the  messuage  or 
tenement  in  the  inquisition  named  ;  and  they  pleaded  that,  "before  the  issuing  of  the 
extent,  iienson  was  well  entitled,  as  owner,  and  seised  in  his  demesne  as  of  fee,  of 
[469]  and  in  llie  messuage,  &c.  and  was  also  possessed  of  divers  deeds,  writings,  and 
si)cci.iltics  relating  thereto,  and  being  the  title  to  the  same;  and  being  so  respectively 
seised  and  possessed  thereof,  he  became  antl  was  indebted  to  the  claimants  in  a  large 
sum  of  money,  and  that  being  so  indebtetl  he,  in  consitleration  thereof,  antl  iicfore  he 
became  indebted  to  the  Crown,  promised  and  consented  to  mortgage  tlie  saiil  messuage 
and  tenement,  with  the  appurtenances,  to  secure  (amongst  other  things)  the  repay- 
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ment  of  the  money  so  due  to  them,  and  delivered  to  the  claimants  the  several  deeds, 
writings,  and  specialties  relating  thereto,  and  being  his  title  to  the  same,  then  in  his 
power  or  possession,  as  a  security  or  pledge  for  the  repayment  of  the  money,  and  that 
such  mortgage  or  security  might  be  made," — so  that  here  they  mingle  in  their  plea 
these  facts  ;  "  that  before  he  became  indebted  to  the  Crown,  he  promised  to  mortgage 
the  premises  to  Tomkins  and  Co.  to  secure  the  said  money  due  to  them,  and  delivered 
to  them  the  title  deeds  as  a  security  or  pledge  for  the  repayment  of  the  money  ; " 
that  is,  stating  it  as  if  it  were  an  equitable  moi'tgage,  "  and  that  such  mortgage  or 
security  might  be  made."  Now  heie  again  they  depart  from  the  ground  of  the  deeds 
having  been  delivered  to  them  as  a  deposit  or  pledge,  and  say  that  it  was  done  in 
oixler  that  a  mortgage  might  l)e  made,  which  mortgage  he  had  promised  to  make  ; 
"  whereupon  Tomkins  and  Co.  became  and  continued  legally  possessed  of  the  several 
deeds  and  writings  relating  to  the  title  to  the  said  estate,  for  the  [470]  purpose  of 
preparing  such  mortgage  or  security  as  aforesaid,  and  entitled  to  ha\-e  the  same  made 
as  aforesaid,  and  to  have  and  enjoy  the  said  messuage  or  tenement  under  the  same." 
That  is  the  averment. — So  that  in  truth  this  plea  does  not  state  an  equitable  mortgage  ; 
for  on  the  face  of  it  it  is  impossible  to  say  that  they  mean  more  than  this,  that  the 
deeds  were  deposited  with  Hall,  in  order  to  enable  him  to  prepare  that  mortgage  which 
Benson  had  promised  to  make.  It  seems  that  no  proceedings  were  had  for  some  time 
afterwards ;  but  in  December  1804,  a  motion  was  made,  on  behalf  of  the  Crown,  in 
the  Court  of  E.xchequer,  for  an  order  to  sell  the  estate  of  Benson,  of  which  the  premises 
in  question  were  part.  Tomkins  opposed  this  as  to  these  premises  ;  (I  take  this  from 
the  statement  in  the  pleadings  in  the  Court  of  Chancery,  which  I  believe  are  correct) 
and  the  result  was  as  follows  : — "  And  as  to  the  rest  of  the  estates  of  the  said  William 
Benson,  seised  into  his  Majesty's  hands,  under  and  by  virtue  of  the  .said  writ  of  extent, 
it  appearing  to  the  Court  that  the  title  deeds  which  related  to  the  said  estates  are  in 
custody  of  Benjamin  Tomkins,  John  Coles,  and  John  Maude,  creditors  of  the  said 
William  Benson,  and  who  claim  an  equitable  lien  thereon  for  or  on  account  of  their 
debt  due  from  the  said  William  Benson,  the  Court  do  not  make  any  order  for  the  sale 
of  those  estates  "  So  that  even  upon  this  statement  we  see  the  Court  seem  to  have 
hesitated.  Then,  in  Hilary  Term  1806,  the  Attorney-Cxeneral  filed  an  information  of 
trover  against  Tomkins  and  Co.  on  [471]  account  of  the  detention  of  the  title  deeds, 
to  which  they  pleaded  the  general  issue  ;  and  upon  the  trial  thereof,  Tomkins  and  Co. 
having  proved  the  bona  fide  deposit  of  the  deeds  in  their  hands,  or  the  hands  of  their 
solicitor  for  securing  such  balance,  a  verdict  with  nominal  damages  only  was  entered 
in  favor  of  the  Crown.  Tomkins  and  Co.  then  moved  for  a  rule  to  shew  cause  why 
that  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  themselves.  That  rule 
was  afterwards  discharged  by  their  consent,  on  the  Attorney-General,  as  it  appears 
upon  these  proceeding.s,  undertaking  that  no  advantage  should  be  taken  of  the  verdict 
entered  for  the  Crown  ;  and  that  they  should  l)e  at  liberty  to  retain  the  deeds. 

Thus  Tomkins  and  Co.  having  been  advised  that  the  question  might  be  discussed 
and  decided  by  traversing  the  inquisition,  pleaded  as  I  have  stated  before ;  and  pro- 
ceedings then  took  place ;  when  the  question  came  before  the  Court  on  a  demurrer 
put  in  by  the  Attorney-General :  and  after  argument,  judgment  was  given  in  favor  of 
the  Crown  ;  but  it  is  said  to  have  been  declared  by  the  Court,  that  they  gave  judgment 
for  the  Crown  because  Tomkins  had  no  legal  but  only  an  equitable  right :  and  that 
appears  to  be  a  reasonable  ground  for  the  decision  ;  for  if  it  was  any  incumbrance 
(which  I  much  doubt),  it  was  equitable  only,  and  could  not  be  maintained  at  law. 
Then  a  bill  in  Chancery  was  filed  by  Tomkins  against  the  Attornev-General  and 
Benson,  stating  these  several  facts,  and  Tomkins  and  Co.  insisted  upon  their  equitable 
right.  The  [472]  Attorney-General  put  in  the  usual  formal  answer,  but  Benson 
denied  all  the  facts  stated  by  the  l)ill  as  founding  the  ground  of  the  equitable  mortgage  ; 
and  therefore,  that  answer  being  read  in  a  Court  of  Equity,  of  course  the}'  could  not 
grant  an  injunction  on  bill  and  answer  wheie  all  the  facts  of  the  bill  were  denied  by 
the  answer.  It  is  stated  that  Benson  was  afterwards  indicted  for  perjury,  and  that 
he  was  acquitted  upon  that  indictment.  What,  in  point  of  fact,  became  of  it  after- 
wards, however,  does  not  appear  ;  but  there  was  certainly  nothing  like  a  decision  in 
that  case,  which  can  aft'ect  this  question  beyond  all  doubt,  for  the  Court  determined 
nothing  at  any  time  during  the  course  of  the  pioceedings,  which  can  1)e  used  here  as 
an  authority  in  point.  In  the  first  place,  I  think  it  is  pretty  clear  that  the  pleader 
who  prepared  this  plea,  put  it  upon  a  ground  which,  according  to  the  decision  of  the 
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late  Muster  of  the  Rolls,  would  pie\eiit  the  deposit  fiom  being  considered  as  an 
equitable  mortgage.  In  the  second  place,  it  was  certainly  a  question  in  Equity,  and 
if  the  Court  of  Chancery  has  made  any  order  upon  it  at  all  (and  I  do  not  find  that  it 
has)  the  parlies  must  have  gone  on  to  have  proved  their  case.  Probably  there  was 
no  injunction  granted,  or  the  injunction  being  dissolved,  they  did  not  think  it  worth 
while  to  go  on  any  further  in  the  cau.se  ;  but  there  is  no  decision  in  the  case  of  The 
Attorney-General  v.  Benson  which  in  any  decree  affects  this  case.  It  therefore,  as  it 
appears  to  me,  leaves  the  question  as  [473]  if  these  two  eases  had  not  existed  ;  except 
that  if  they  establish  any  thing,  the}'  incline  to  support  the  doctrine  that  an  equitable 
mortgagee  would  have  succeeded  at  least  to  a  considerable  extent ;  but  beyond  that, 
they  cannot  be  considered  as  at  all  applicable,  and  therefore  I  must  have  recourse  to 
principle  and  general  reasoning  in  the  determination  of  this  case,  as  if  it  stood  alone 
and  untouched  by  any  prior  authority  adverse  to  the  claim  of  the  plaintiffs. 

Now,  holding  that  those  two  cases,  which  were  the  only  authorities  produced  on 
the  second  point,  do  not,  in  my  apprehension,  at  all  affect  this  case,  on  the  grounds 
upon  which  I  feel  myself  obliged  to  consider  the  question,  we  are  brought  to  the  last 
position  ;  that  (taking  it  for  granted  that  there  is,  under  this  deposit,  an  equitable 
mortgage,  and  that  it  is  good  against  the  Crown  in  a  general  case)  it  is  not  valid 
against  the  Crown  in  the  case  now  at  the  bar,  under  the  circumstances  which  have 
been  disclosed  by  the  pleadings  on  the  record.  It  is  quite  clear  that  Mr.  Jones  was, 
before  this  deposit  was  made,  liable  to  the  process  of  the  Crown  in  respect  of  the 
money  which  he  received  as  collector  of  the  taxes,  and  which  was  in  his  hands;  but 
it  does  not  follow  that  he  was  therefore  that  kind  of  debtor  to  the  Crown,  which 
would  bind  these  lands  so  as  to  affect  the  existing,  equitable,  or  legal  interest,  of  any 
third  person  in  them.  If  he  were  a  debtor  to  the  Crown  of  record,  or  one  of  the 
persons  described  in  the  13th  of  Elizabeth,  there  [474]  is  no  doubt  at  all,  that,  whether 
there  were  an  eiiuitable  or  a  legal  mortgage  on  his  lauds,  it  would  not  have  affected 
the  Crown  ;  foi'  the  Crown  would  have  a  right,  the  moment  he  became  a  debtor  of 
record,  or  came  within  the  statute  of  Elizabeth,  to  have  seized  his  lands,  although 
they  should  have  been  subsequentlj'  mortgaged  ;  but  if  he  was  not  a  debtor  on  record, 
(as  he  clearly  was  not,  for  his  debt  was  never  put  on  record)  nor  had  given  bond  to 
the  Crown,  and  if  he  was  not  within  the  statute  of  {Elizabeth,  which  is  at  last  the  only 
real  question  in  this  case,  then  he  was  merely  an  ordinary  simple-contract  debtor,  and 
the  Crown  had  no  right  to  the  estate  at  the  time  of  the  equitable  incumbrance,  nor 
until  he  became  a  debtor  by  record,  which  he  did  not  until  the  inquisition  was  taken, 
and  that  was  not  till  a  considerable  time  after  the  deposit  was  made  ;  and  indeed  it  is 
not  even  alleged  that  he  was  a  debtor  of  recoi'd  at  that  time. 

There  was  certainly  once  very  considerable  doubt  in  Westminster  Hall,  before  the 
ease  of  The  Kiiuj  v.  Sinilh,  (and  I  myself  remember  it)  whether  the  Crown's  debtors 
by  sim])le-contract  were  not  in  the  same  situation  as  debtors  of  record  ;  and  whether 
those  who  made  purchases  of  estates  from  them  were  not  affected  by  the  Crown's 
debt'!  and  whoever  looks  with  attention  into  that  case,  as  those  by  whom  this  (juestion 
has  been  argued,  have  no  doubt  done,  must  see  that  very  great  industry  and  research 
have  been  there  enqjloyed  by  the  Conn,  to  shew  that  that  doubt  arose  from  a  mistake, 
and  a  too  implicit  faith  in  what  [475]  had  been  leported  to  have  been  said  by  an 
Attorney-Gencial  in  former  times.  That  ca.se  (The  Altwnei/-General  v.  Smith)  has  not 
been  at  all  doubted  upon  the  present  occasion  :  it  has,  on  the  contrary,  been  acknow- 
ledged to  be  consistent  with  the  law.  It  will  not  be  ncces.sary  for  mc  to  say  more 
than  that  I  feel  myself  bound  to  follow  such  a  decision  as  that  i.s,  and  which  I  find 
made  upon  grave  and  delilterate  consideration  ;  but  I  have  no  ditiicully  in  saying  (if  I 
may  he  excused  for  mentioning  it  here)  that  indei)endently  of  that  ca.se,  having  myself 
much  examined  the  question,  not  only  now,  l>ut  formerly,  with  a  view  to  that  particular 
subject,  I  have  not  the  least  doubt  at  all  that  it  is  the  only  decision  which  ought  to, 
or  could  have  been  made  under  the  circumstances  of  that  case.  Therefoie  if  Jones 
wore  not  a  debtor  to  the  Crown  of  record,  nor  so  connected  with  the  Crown  as  to 
come  under  any  denomination  of  persons  enumerated  in  the  sUitute  of  Queen  I'ilizabcth, 
I  take  it  he  must  be  considered  as  being  a  mere  simple-contract  debtor,  and  must  be 
so  regarded  in  deciding  the  question  which  has  been  raised  by  this  record. 

Now  I  have  looked,  and  witii  great  attention,  as  may  be  supposed,  very  frequently 
into  the  statute  of  (^ueen  HIizalx'tii,  and  I  cannot  myself  entertain  any  doubt  that 
Jones  is  not  at  all  within  that  statute.     I  do  not  soo  ono  word  in  that  statute  which 
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applies  to  the  case  of  a  person  in  his  situation  ;  he  was  not  appointed  by  the  Crown ; 
he  was  not  a  servant  of  the  Crown  ;  he  was  appointed  by  [476]  other  persons ;  uor 
did  he  give  any  security  to  the  Crown :  the  security  he  gave  was  to  other  persons. 
Now,  throughout  the  statute  of  Elizabeth,  I  think  it  is  quite  clear  that  the  persons 
whom  that  statute  contemplated  were  persons  in  a  public  situation,  and  they  are 
indeed  so  specially  described  in  the  statute  as  sufficiently  to  distinguish  them  from 
the  case  of  Mr.  Jones.  He  received  not  one  shilling  by  being  placed  in  the  office, 
from  the  Crown  ;  he  was  not  recognised  by  the  Crown,  or  accoinitable  to  the  Crown  ; 
although  it  must  be  admitted  that  beyond  all  doubt  he  was  liable  to  the  Crown  to  the 
amount  of  the  money  at  any  time  in  his  hands ;  and  he  was  therefore  subject  to  the 
process  of  the  Crown,  as  every  one  is  who  has,  quocunque  modo,  money  of  the  Crown 
in  his  hands. 

Then  the  statute  of  the  lith  of  Elizabeth  throws  great  light  on  the  construction 
which  the  plaintiff's  counsel  put  on  the  13th  of  Elizabeth;  for  that  act  provides  that 
a  person  not  immediately  a  debtor  to  the  Crown,  in  any  of  the  ways  pointed  out  by 
the  statute  of  the  13th  of  Elizabeth,  although  a  receiver  of  the  Crown's  money,  should 
be  put  in  the  same  situation  as  the  persons  there  enumerated  ;  and  it  then  names  a 
person  in  the  receipt  of  public  money,  who  was  not  considered  by  the  l^egislature  to 
have  been  before  within  the  former  act ;  therefore,  if  they  passed  that  act  of  Parlia- 
ment for  the  express  purpose  of  introducing  a  person  who  was  not  considered  to  be 
put  in  the  same  situation  with  regard  to  his  liability,  as  a  debtor  on  record  to  the 
Crown,  it  [477]  is  evident  that  the  Legislature  had  not  included  all  persons  receiving 
the  King's  money,  in  the  13th  of  Elizabeth.  If  the  statute  of  13th  Elizabeth  had  been 
sufficient  to  reach  the  persons  made  liable  by  lith  of  Elizabeth,  as  persons  receiving 
the  King's  money,  it  might  have  been  contended  to  be  applicable  to  the  present  case  ; 
but  if  it  was  considered  in  passing  the  1  -Ith  of  Elizabeth  that  the  persons  then  made 
liable,  were  not  previously  liable,  under  the  loth,  it  is  quite  clear,  that  no  person  in 
that  situation,  or  in  similar  situations,  were  considered  to  be  within  that  act ;  which 
at  once  destroys  the  argument,  that  all  persons  indebted  to  the  King  by  receipt  of 
money  belonging  to  the  King,  in  their  hands,  are  within  its  purview  and  meaning. 

Under  these  circumstances,  it  does  appear  to  me  that  the  plaintiffs  are  entitled  to 
the  relief  which  they  pray.  Mr.  ^Vard  having  agreed  to  buy  the  estate,  I  must 
declare,  that  the  plaintiff's  are  entitled  to  be  considered  as  equitable  mortgagees  on 
this  property,  to  the  extent  of  10001.  and  interest;  and  it  must  be  referred  to  the 
Deputy  Remembrancer  to  take  an  account  of  the  lOOOl.  and  interest;  and  it  must  be 
ordered,  that  Mr.  Wai'd  perform  his  purchase  specifically,  and  that  there  be  paid  out 
of  the  jjurchase-money  what  shall  appear  to  be  due  of  the  lOOOl.  to  the  present  plaintiffs, 
with  interest,  and  costs  of  course,  and  that  the  residue  be  paid  to  the  Crown. . 

Decree  accordingly  for  the  plaintiffs. 

[478]    The  Decree. 

The  Court  doth  Declare,  that  the  plaintiffs  are  entitled,  under  and  by  virtue 
of  the  bond  and  declaration  in  the  pleadings  mentioned,  and  the  deposit  of  the  title 
deeds  accompanying  the  same,  to  be  and  be  considered  as  equitable  mortgagees  of  the 
house  and  premises  in  Dowry  Square,  in  the  pleadings  mentioned,  for  securing  to 
them  the  payment  of  one  thousand  pounds,  and  interest  due  thereon,  in  preference 
and  priority  to  the  right  of  the  King's  Majesty  or  of  his  Majesty's  Attorney-General, 
under  and  by  virtue  of  the  writ  of  extent  issued  against  the  defendant  "William 
Jones,  in  the  pleadings  also  mentioned: — And  it  is  ordered,  adjudged,  and  decreed 
by  the  Court,  that  it  be,  and  it  herebj'  is  referred  to  Abel  Moysey,  Esquire,  the 
Deputy  to  his  Majesty's  Kemembrancer  of  this  Court,  to  take  an  account  of  what  is 
due  to  the  said  plaintiff's  for  principal  and  interest  on  their  said  security,  and  to  tax 
them  their  costs  of  this  suit,  and  otherwise  incurred  in  relation  to  the  said  security : 
— And  the  Court  doth  declare,  that  the  said  plaintiffs  are  entitled  to  be  paid  what 
shall  be  found  due  to  them  for  principal  and  interest,  and  costs,  as  aforesaid,  out  of 
the  purchase-money  arising  by  the  sale  of  the  said  estate  and  premises  purchased  by 
the  defendant  Danvers  Ward,  luider  an  order  of  this  Court,  bearing  date  the  fifth  day 
of  May,  one  thousand  eight  [479]  hundred  and  fifteen,  made  in  a  cause  "  The  King 
versus  JFUliurii  Jones,"  and  doth  decree  the  same  accordingly  : — And  the  Court  doth 
also  declare  that  the  defendant  liichard  Brickdale  A\'ard.  the  trustee  for  the  term  of 
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one  thousand  years,  in  the  heroilit;imeuts  in  the  pleadings  mentioned  is,  and  is  to  be 
considered  a  trustee  of  the  said  term  for  the  plaintifl's,  for  the  better  securing  to  them 
what  shall  be  found  due  on  their  said  security  :  And  it  is  further  ordered,  adjudged, 
and  decreed  by  the  Court,  that  when  and  so  soon  as  the  said  defenant  Danvers  Ware! 
shall  have  completed  his  said  purchase,  and  paid  his  purchase-money  into  Court,  in 
trust  in  the  saiil  cause,  "  The.  Kiiuj  versus  Jones,"  that  the  said  Deputy  Remembrancer 
do  pay  thereout,  to  the  said  plaintitls,  what  shall  be  found  due  to  them,  for  principal, 
interest,  and  costs,  upon  the  account  hereinbefore  directed,  and  pay  the  remainder  of 
the  said  purchase-money  (if  any)  to  the  use  of  his  Majesty  ;  and  upon  payment  to 
plaintitis  of  what  shall  be  found  due  to  them,  for  principal,  interest,  and  costs,  as 
aforesaid,  the  plaintiffs,  and  the  said  defendant  Kiehard  Hrickdale  Ward,  and  all 
proper  parties,  arc  to  join  in  and  execute  proper  conveyances  to  the  said  defendant 
Danvers  Ward,  which  are  to  be  settled  by  the  said  Deputy  Remembrancer,  in  case 
the  parties  differ  about  the  same  :  And  thereupon  it  is  ordered  by  the  Court,  that  the 
said  plaintiffs  do  deliver  up  all  title  deeds  and  writings  in  their  custody,  to  the  said  defen- 
dant Danvers  Ward  ;  but  in  [480]  case  the  purchase-money  for  the  said  hereditaments, 
when  paid  into  Court,  shall  be  insutiicient  for  payment  of  what  shall  be  found  due  to 
plaintiffs,  upon  their  said  security,  for  principal,  interest,  and  costs,  as  aforesaid,  it  is 
ordered  and  decreed  by  the  Court,  that  it  be,  and  it  is  hereby  referred  to  the  said 
Deputy  Remembrancer,  to  inquire  and  report  to  the  Court,  who  has  received  the  rents 
and  profits  of  the  said  estate  since  the  same  was  seized  into  the  hands  of  his  Majesty, 
under  the  said  writ  of  extent,  and  by  what  authority,  and  to  what  amount,  and  what 
has  become  thereof : — Concluding  by  investing  the  Deputy  Remembrancer  with  the 
customary  powers ;  reserving  costs,  and  all  further  directions. 

The  Kinc,  in  aid  of  Solly  and  Another,  against  Evans  and  Another, 
(Assignees  of  Adam,  a  Bankrupt)  claiming  the  Property  .seized  under  a  Writ 
of  Extent  against  the  said  Adam.  .Jth  February  1819. — The  Court  will  not 
give  judgment  as  if  the  plea  were  confessed,  for  defendants,  (claiming  as  assignees, 
the  goods  of  a  bankrupt  seized  inidcr  an  extent)  on  motion  for  that  purpose, 
where  the  Attorney-General  has  not  demurred,  replied,  or  otherwise  proceeded. 
— Semble,  however,  they  would  grant  a  writ  of  amovoas  manus  in  such  a  case. 

Dauncey  and  Pollock,  F.  now  shewed  cause  against  a  rule  which  had  been  obtiiined 
by  Manning,  on  the  part  of  the  defendants,  calling  upon  the  Attorney-General,  and 
the  prosecutors  of  the  extent,  to  shew  cause  why  judgment  of  amoveas  manus  should 
not  be  entered  as  upon  the  confession  of  the  Attorney-General. 

[481]  The  rule  had  been  obtained  (23d  Jaimary)  on  a  representation  to  the  Court 
that  the  defendants  had  entered  a  claim  of  property  to  the  estate  and  effects  of  the 
bankrupt,  which  had  been  seized  under  the  extent;  and  had  filed  a  plea  thereto  in 
last  Hilary  Term,  since  which  time  the  Attorney-General  had  not  replied,  or  taker 
any  other  proceeding  in  the  cause  at  the  instance  of  the  prosecutors  of  the  extent 
or  othei'wise. 

On  shewing  cause,  it  was  insisted,  that  the  Attorney-General  could  not  be  non 
pressed,  and  that  he  should  be  required  to  cuter  a  nolle  [irosequi. 

In  support  of  the  rule,  the  case  of  The  Kiii/j  v.  Mudcrs  (Parker's  Ke])orts,  50)  was 
relied  on,  where — the  Attorne}'  General,  not  having  demurred  or  replied  to  the 
defendant's  plea  to  scire  facias  against  him,  as  administrator  of  a  surety  in  bond  to 
the  Crown — the  Court  ordered  that  the  Attorney-General  should  shew  cause  why 
he  did  not  proceed  ;  and  on  cause  being  shewn,  they  held,  that  although  the  King 
could  not  be  non  prossed,  the  Court  might  give  judgment  for  the  defendant,  where 
he  has  pleaded,  and  the  .\ttoi'ney-Gener,il  will  not  reply  or  demur,  or  proceed  in  a 
reasonable  time. 

CiUAiLV.M,  B.u-on.  1  think  we  cainiot  make  this  rule  (;us  it  is  drawn  up)  absolute. 
The  case  of  The  Kiiuj  v.  Musters,  appears  to  be  a  veiy  strong  case  in  terms,  for  the 
Attorney-General  may  at  any  time  enter  a  nolle  prosequi.  If  lie  [482]  will  not 
proceed,  the  Coint,  ])erhaps,  may  give  you  a  writ  of  amoveas  manus. 

[It  was  suggested  that  the  object  of  the  defendants  being  to  institute  i)roceeding8 
on  the  judgment,  a  writ  of  amoveas  manus  would  not  answer  their  purpose  ;  and  in 
the  case  cited,  the  Court  had  given  judgment  for  the  defendant,  as  if  the  Attorney- 
General  had  confessed  the  plea.] 

Ex.  Div.  iL— 2S* 
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Garrow,  Baron.  I  do  not  understand  the  word  "  judgment "  in  that  case,  to  mean 
judgment  in  its  full  efficient  sense  ;  and  in  this  case  there  is  a  distinction  in  the 
character  of  the  parties  defendant,  who  are  not  in  substance  but  only  nominally  so — 
they  are  in  effect  qua  plaintiffs. 

'Wood,  Baron.  After  the  plea  there  will  fie  an  entry,  that  the  Attorney-General 
does  not  proceed,  and  that  therefore  an  amoveas  manus  shall  issue. 

Per  Curiam.  The  application  must  be  differently  framed.  Nothing  can  be  taken 
on  this  rule. 

Rule  discharged,  without  costs. 

End  of  Hilary  Term. 

[483]    Sittings  after  Hilary  Term,  59  Geo.  III.    Gray's  Inn  Hall.    Coram 

Richards,  Lord  Chief  Baron. 

Boulton,  Clerk,  r.  Richards  and  Booth.  22d  April  1819. — Clear  documentary 
evidence  of  the  existence  of  an  ecclesiastical  rectory  in  support  of  a  rector's 
title,  and  proof  of  performance  of  ecclesiastical  duties,  held  to  prevail,  in  a  suit 
to  establish  his  right,  against  perception  by  the  patron  of  the  advowson,  who 
also  by  documentary  evidence,  proved  himself  entitled  to  a  sum  of  money  in 
respect  of  the  tithes  arising  within  the  parish,  and  a  general  non  perception  of 
tithes  by  any  former  ecclesiastical  rector. — The  rector's  right  in  such  a  case, 
established  by  mere  proof  of  the  existence  of  the  rectory — of  his  being  de  jure 
and  de  facto  rector  by  presentation,  &c.  and  therefore  entitled  at  Common  Law — 
and  by  inference,  from  the  ancient  valuation  of  the  rectory,  as  proved  by  the  old 
surveys  and  documents,  being  shewn  to  be  much  larger  than  the  eotemporary 
valuation  of  the  adverse  right  to  the  tithes  claimed  by  the  defendant  (on  which 
proof  the  Couit  held  the  adverse  claimant  to  be  only  a  portionist),  although  there 
was  no  evidence  given  of  the  extent  of  the  claims  on  either  side,  in  respect  of 
the  particular  tithes  demanded  by  each. — On  such  conflicting  claims  so  established, 
the  Court  cannot  decree  an  account  until  the  right  of  the  rector  to  certain  of  the 
tithes,  shall  be  specifically  ascertained  (as  such  a  case  bears  no  analogy  to  that 
of  a  lessee's  confounding  boundaries)  and  to  that  end  the  Court  ordered  a 
reference  to  the  Deputy  Kememljrancer,  as  being  more  advantageous  and  less 
objectionable  than  a  commission  for  that  purpose. — A  room,  part  of  a  mansion- 
house  in  the  parish,  fitted  up  as  a  chapel,  in  which  marriages  and  baptisms  have 
been  solemnized,  sufficient  to  establish  the  fact  of  the  rectory  being  ecclesiastical, 
although  there  be  no  burying-ground  attached,  and  other  incidents  thereto  be 
wanting. 

The  plaintiff  claimed,  by  this  bill,  the  tithes  of  corn,  grain  and  hay  to  be  due 
from  the  defendants,  the  occupiers  and  owners  of  certain  lands  in  the  parish,  to  him 
as  rector  of  the  rectory  or  parish-church  of  Glendon  (Northamptonshire). 

The  defence  setup  was  (denying  the  plaintiff's  title),  that  there  was  neither  church- 
yard nor  burying-ground  in  Glendon,  but  that  there  was  [484]  a  small  room,  commonly 
called  a  chapel,  in  the  mansion-house  of  defendant  Booth,  having  a  room  over  it,  Itoth 
being  part  of  the  mansion-house,  the  only  way  into  which  was  through  the  servants' 
hall ;  that  no  person  had  been  baptized,  mai-ried,  or  christened  therein,  except  by 
permission  of  defendant  Booth's  ancestor,  and  that  little,  if  any,  ecclesiastical  service 
had  been  performed  there  for  many  years  previous  to  the  3d  December,  1814,  the  day 
of  complainant's  alleged  induction,  and  that  he  had  since  performed  some  inconsider- 
able duties  in  the  said  room  ;  that  the  church  of  the  adjoining  parish  of  Rushton  was 
generally  resorted  to  by  defendants  and  the  other  inhabitants  of  Glendon  ;  that 
defendant  Booth  was  the  impropriator  of  the  hamlet  or  village  of  (TJendon,  and  seised 
of  the  manor  and  advowson  of  said  parish  (if  it  were  a  parish),  and  (except  about 
sixteen  acres)  of  all  the  lands  therein,  ai"id  the  tithes  thereof ;  that  such  tithes  formerly 
belonged  to  the  monastery  or  abbey  of  Pipewell  (one  of  the  larger  abbies  belonging 
to  the  privileged  order  of  Cistertians),  and  had  been  granted  by  the  abbot  and  convent 
before  the  dissolution  (30  Hen.  VIII.)  to  Ralph  Lane  for  ninety-nine  years,  by  the 
description  of  all  and  singular  their  oblations,  tithes  or  corn,  hay,  grass,  or  otherwise, 
lying,  being,  arising  &c.,  and  to  the  said  monastery  appertaining  or  belonging,  within 
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or  by  the  ocx-asiou  of  the  said  town  or  ticld.s  of  Gleiuloii,  iVc.  at  a  yearly  runt  of 
11.  6s.  8d.  The  aii.s\ver.s  then — deriving  title  throngh  mesne  conveyances  and  hy 
descent  to  [485]  plaintiff'  Booth,  in  the  said  manor,  rectory,  and  advowson  of  the 
church  and  vicarage  of  Glendon  and  the  tithes,  in  fee — insisted  on  non-pa3'mcnt  of 
tithes  to  the  complainant  or  any  former  minister  of  the  chapel :  and  alleged,  that  in 
the  old  conveyances  in  the  defendant's  possession,  the  said  chapel  was  usually  described 
as  a  vicarage,  and  that  the  defendant  Booth,  his  ancestors,  and  those  under  whom 
they  claimed,  had  always,  as  impropriators,  paid  the  procurations  and  synodals  due 
to  the  archdeaconry  of  Northampton,  in  which  Glendon  was  situate. 

To  support  the  plaintiff's  case,  witnesses  proved  the  plaintiff's  presentation, 
institution,  and  induction — that  divine  service  had  lieen  performed  for  twenty-five 
years  in  the  chapel  or  room  mentioned  in  the  pleadings,  by  the  predecessor  of  the 
plaintiff'  and  the  plaintiff',  and  which  was  attended  by  various  families — that  a  parish- 
clerk  had  been  appointed,  who  constantly  attended  divine  scivice  in  the  chapel — that 
the  room  wherein  service  was  performed,  was  usually  called  the  chapel ;  and  that  it 
appeared  from  the  decayed  state  of  the  reading  desk  and  seats,  to  have  been  fitted  u]) 
as  such  for  a  very  long  period — that  marriages  and  christenings  had  been  .solemnized 
in  the  said  room,  and  that  parochial  offices  had  been  served  in  the  parish.  Copies  of 
various  letters  of  presentation,  from  the  records  in  the  registry  of  the  diocese  of 
Peterborough,  were  produced  in  evidence ;  extracts  fi'oni  the  ecclesiastical  valor, 
38  Ilcn.  III.  :  [486]  the  taxation  of  Pope  Nicholas,  the  ecclesiastical  and  parliamentary 
surveys,  26  Hen.  VIII.,  and  of  the  King's  ministers  accounts,  30  lien.  Vlll.  (the  cft'ecl 
of  which  are  stated  particularly,  and  commented  on  in  the  judgment), — and  many 
institutions  of  incumbents  by  the  Bishop.  The  plaintiff'  did  not  give  in  evidence 
any  proof  of  perception  of  the  tithes  of  the  rectoiy,  either  by  himself  or  his 
predecessors. 

The  defendant  gave  in  evidence  an  official  copy  of  a  counterpart  of  the  lease 
(24th  September,  30  Hen.  VIII.)  from  the  abbot  and  monastery  of  Pipewell  to  Kalph 
Lane — an  official  cop}'  of  the  leturn  of  the  collector,  or  niiiu'ster's  account,  (31  Hen.  A'HI.) 
as  to  the  tithes  of  Glendon,  and  possessions  of  the  Abbey — the  letters  patent  of  ]']liz. 
and  subsequent  grants — and  iccci]jts  for  payments  of  pi'ocurations  and  synodals. 

Jervis  and  Perkins,  on  the  part  of  the  plaintiff',  i-elied  on  the  facts  proved,  con- 
tending that  Glendon  was  proved  to  be  a  spiritual  rectory,  not  donative:  and  that 
the  plaintiff'  was  rectoi-,  and  therefore,  liy  law,  entitled  to  all  the  tithes,  except  where 
a  clear  exemption  or  positive  counter-claim  could  be  made  out. 

Martin  and  Treslove  for  the  defendants,  insisted,  that  Glcnilon  was  not  a  |)arisli, 
and  still  less  an  ecclesiastical  rcetoiy— that  there  never  had  been  a  church  or  con- 
secrated chapel  there — that  the  room  which  had  been  appropriated  to  [487]  divine 
sorviee  for  the  accommodation  of  the  family  of  the  mansion  and  their  friends,  and  in 
which,  in  some  few  instances  marriages,  Ijaptisms,  and  christenings  had  been  solemni/cd 
by  permission  of  the  owner,  was  not  such  a  complete  place  of  public  worshij)  as  would 
confer  ecclesiastical  rights  on  those  who  performed  the  imperfect  and  partial  churcli 
duties  therein,  whieh  had  been  given  in  evidence.  And  they  observed,  that  there 
was  no  buri.il  place  attached  to  it,  and  therefore  fiuieral  rites,  and  the  duties  of 
sepulture  could  not  have  been  performed  there;  and  that  they  kept  no  register. 

They  submitted  that  the  institutions  by  the  Bishop  did  not  conclude  the  defendant 
Booth,  or  those  under  wliom  he  claimed  ;  and  ad\  erting  to  tlie  cvitlcnce  of  the  lease 
to  Lane  by  the  Abbey,  (to  whom  the  lectory  and  tithes  must  have  been  oi'iginally 
api)iopriatcd,  and  being  so,  was  never  tlisappropriated  l>y  presentiition  or  any  act  of 
theirs,  as  it  necessarily  nnist  have  been  before  the  rectory  could  I)e  severed  fiom  the 
religious  house,  Bla.  Com.  vol.  i.  cap.  2,  p.  38  t,  and  the  grants  by  the  Crown,  after 
the  dissolution)  they  insisted,  that  the  rectorial  rights  had  become  vested  in  the 
defendant  Booth,  and  that  he  was,  as  im])iopriator,  entitled  to  the  tithes, — and  that 
those  grants  and  their  elt'ect,  were  conlirincd  by  the  usage,  the  entire  perception 
having  always  gone  with  the  grantees  for  two  hundred  and  eight}'  years:  and  tiiey 
contended  that  the  statute  of  the  30  Hen.  VIII.  (c.  13,  s.  .5),  dissolving  the 
monasteries,  and  vesting  their  possessions  in  the  Crown,  had,  in  [488]  itsulf,  gi\cn 
such  an  oll'ectnal  title  to  the  defendant,  under  the  gr.uit  of  the  Crowji,  as  couNl  not 
be  defeated.  On  the  whole,  therefore,  they  submitted  that  if  the  plaiiitill'  h,i<i,  in 
fact,  any  right,  it  might,  under  the  circumstjinccs  of  this  case,  be  en'ectually  asserted 
at  law. 
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In  reply,  it  was  urged  th;it  the  Crown  could  pass  no  more  by  its  grant  tha!i  the 
religious  house  was  itself  entitled  to  at  the  time  of  its  dissolution,  and  that  in  the 
present  instance  it  was  clear  that  the  abbey  of  Pipewell  were  only  entitled  to  a 
seventh  part  of  the  tithes  of  the  rectory;  the  proportion  which  11.  6s.  Sd.  (the 
estimate  of  the  tithes  due  to  the  Abbey)  bears  to  81.  the  valuation  of  the  profits  of 
the  rectory  by  the  ecclesiastical  survey  of  the  28th  of  Hen.  VIII. 

22d  April. — The  Lord  Chief  Baron  now  intimated  to  the  parties  in  this  cause 
his  opinion  on  the  merits,  observing  that  what  he  should  now  state  was  not  to 
be  con.sidered  final,  and  that  if  any  other  view  of  any  part  of  the  case  should  occur 
to  him,  he  would  mention  it  at  another  time. 

The  case,  said  his  Lordship,  is  certainly  a  very  singular  one.  The  plaintiff  claims 
the  tithes  of  this  parish  of  Glendon,  as  rector.  Booth,  the  real  defendant,  insists  that 
Glendon  is  not  an  ecclesiastical  rectory,  and  that  the  plaintiff"  is  consequent^  not 
rector  ;  and  that  is  the  first  ground  of  the  defence.  The  first  question,  therefore,  is 
[489]  whether  the  plaintiff  is  lector,  and  if  he  be,  whether  he  is  entitled  to  any,  and 
what  tithes !  The  evidence  for  the  plaintiff'  is  of  this  description  : — Pope  Nicholas's 
ta.xation  is  first  produced,  in  which  the  term  ecclesia  is  used,  or  church  of  Glendon  ; 
eeclesia  is  what  we  now  call  the  rectory,  and  it  is  valued  at  six  marks  and  a  half,  or 
41.  6s.  Sd.  That  was  at  that  time  the  supposed  value,  and  we  well  know  that  in  such 
valuations  the  church  possessions  were  never  estimated  at  too  high  a  rate.  Whatever 
imputation,  therefore,  there  may  be  on  those  documents  in  general,  on  that  point 
thev  are  uni\ersally  allowed  to  be  correct,  and  to  be  depended  upon  :  and  certainly 
the  valuation  in  the  present  instance  cannot  be  said  to  be  very  rank.  That  is 
produced  to  shew  that  the  monastery  could  only  have  had  a  portion  of  the  tithes, 
and  were  not  as  rectors  entitled  to  the  whole.  The  next  piece  of  evidence  is  the 
ecclesiastical  survey  of  Hen.  VIII.  valuing  the  profits  arising  from  the  rectory,  let 
to  farm  by  the  year,  at  the  sum  of  Si.  6s.  9Jd.,  the  6s.  9id.  are  then  deducted  for 
procurations  and  synodals.  Then  follows  an  extract  from  the  parliamentary  survey 
of  the  possessions  of  Pipewell  Abbey,  and  the  portions  of  tithes  arising  from  divers 
rectories,  from  which  it  appears  that  that  of  the  rectory  of  Glendon  was  41.  6s.  8d. 
From  thence  we  learn,  that  the  monaster}'  of  Pipewell  had  a  portion  of  the  tithes  of 
the  rectory  of  Glendon,  of  the  value  of  11.  6s.  8d.  and  it  is  certainly  very  difficult  to 
suppose  that  so  small  a  sum  covered  all  the  property  of  the  rectory.  That  document 
is  also  I'elied  on  to  [490]  pro\'e  that  Glendon  was  a  rectory,  and  that  there  was  a 
rector.  After  the  dissolution,  the  documentary  evidence  consists  of  institutions 
from  1601  to  the  present  time,  and  two  presentations  by  the  Crown,  on  lapse;  and 
that  strengthens  the  proof  that  Glendon  was  a  rectory,  for  neither  curacies  nor 
donatives  lapse,  and  therefore  it  must  have  been  some  substantial  ecclesiastical 
property,  as  a  rectory  or  \'icarage.  The  presentations  by  the  predecessors  of  Mr. 
Booth  are  all  acts  of  prescription,  and  bind  him  by  their  effect,  shewing  that  they 
have  always  considerecl  and  treated  this  as  a  rectory.  It  is  therefore  impossible  to 
say  that  it  is  not  proved  to  be  a  rectory.  Then  supposing  that  it  had  at  some  time 
or  other  been  appropriated  to  a  religious  house,  the  moment  they  presented  to  it  as 
a  rectory,  there  would  be  an  end  of  the  appropriation.  The  next  question  is,  whether 
the  plaintiff'  has  proved  himself  to  be  rector.  He  has  proved  that  duty  was  done  in 
the  chapel  by  his  predecessors  and  himself,  qua  rectors,  for  twenty-five  yeais  at  least, 
how  much  longer  does  not  appear,  and  that  during  that  time  marriages  and 
christenings  were  celebrated  there.  The  evidence,  therefore,  must  be  taken  to 
establish  that  Glendon  was  a  rectory,  and  that  the  plaintiff'  is  rector.  Then  prima 
facie  he  is  entitled  to  all  the  tithes.  It  does  not  appear  by  what  right  these  presenta- 
tions were  made  from  time  to  time,  nor  is  it  \ery  material ;  for  although  they  might 
be  usurpations,  the  church  was  thereby  kept  full. 

[491]  Such  is  the  plaintift"s  title ;  but  most  undeubtedly  very  great  obscurity  is 
thrown  on  it  by  the  defendant's  evidence.  Booth  also  claims  to  be  rector;  but  that, 
if  the  plaintiff  is,  he  cannot  be.  Whatever  right  he  may  have,  and  however  acquired, 
to  the  advowson,  it  is  clear  that  he  has  always  exercised  his  right.  Probably  it  was 
originally  an  usurpation ;  for  there  is  no  evidence  of  the  advowson  having  ever  been 
in  the  monastery  of  Pipewell,  or  that  there  was  ever  any  grant  of  it  made  by  the 
Crown,  or  any  one  else. 

The  first  instrument  produced  by  the  defendant  is  the  lease  b}-  the  abbey  and 
convent  to  Lane,  and  that  is  material  for  both  parties.     It  is  observable  that  it  is 
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of  all  their  ohlutioiis  &c.  But  nothing  is  there  sairl  aUoiit  the  church  :  there  is  no 
obligation  on  the  lessee  to  iind  a  clergj'nian,  or  to  do  any  thing  in  the  way  of  duty, 
although  he  would  have  been  bound  by  law  to  supply  the  church,  and  to  have  made 
an  endowment;  but  those  matters  are  certainly  in  many  instances  much  neglected. 
It  is  also  observable,  that  the  rent  reserved  is  the  same  sum  (xxvi  s.  viii  d.)  as  that 
mentioned  in  the  parliamentary  surve\'.  The  next  piece  of  documentary  evidence 
is  the  extract  from  the  King's  ministers  returns,  in  the  31  Hen.  VIII.,  of  the  posses- 
sions of  the  monastery  of  Pipewell — "11.  Gs.  8d.  for  the  farm  of  all  and  singular  the 
oblations  of  the  tithes  of  all  corn,  hay,  grass,  or  [492]  other  things  whatsoever, 
arising  or  growing  within  the  fields,  metes  and  bounds,  of  the  vill  of  Glendon  afore- 
said, annexed  to  Kalph  Lane ; "  thus  ascertaining  the  possessions  of  the  abbey  on  the 
footing  of  the  lease.     The  letters  patent  of  Queen  Elizabeth  are  to  the  same  effect. 

It  is  evident  that  the  monastery  had  only  the  tithes  to  the  amount  or  value  of 
11.  6s.  8d.  and  that  they  were  entitled  to  nothing  more.  They  were  not  rectors  or 
owners  of  the  advowson,  but  were  portionists,  and  demised  their  poition  at  a  certain 
rent ;  and  it  is  quite  clear  from  the  instruments,  that  they  had  not  all  the  tithes.  I 
take  it,  therefore,  that  the  necessary  construction  is,  not  that  all  the  tithes  passed, 
but  that  all  the  tithes  which  the  monastery  had  did  pass.  It  occurred  to  me,  at  one 
time,  that  there  might  have  been  a  severance  of  the  rectory  from  the  profits  of  the 
rectory,  but  of  that  there  is  no  evidence ;  and  from  what  evidence  there  is  in  the 
cau.se,  it  appears  that  all  the  profits  of  the  rectory  did  not  pass.  Now,  the  defendant 
having  failed  to  prove  himself  rector,  he  is  not  entitled  to  anj'  tithes  but  such  as 
actually  pa.ssed  by  the  lease,  and  the  plaintiflf  having  succeeded  in  his  proof,  he  must, 
as  rector,  be  considered  to  be  entitled  to  all  such  tithes  as  did  not  belong  to  the 
monastery. 

Then  the  great  diflicultv  is  to  ascertain  what  those  tithes  are,  and  how  (hose 
which  belonged  [493]  to  the  monaster}^  are  to  be  sepaiated  and  distinguished  from 
those  which  belong  In  the  rector.  The  defendant  is  certainly  entitled  to  a  portion, 
and  the  plaintiff  can  have  no  right  to  those  which  constitute  that  portion.  Proscrip- 
tion can  afford  no  assistance  to  either  party  in  this  case,  l)ecaiise  the  defendant,  and 
those  undei'  whom  he  claims,  have  hitherto  received  all  the  tithes,  and  whereas  it  is 
quite  clear  that  they  are  only  entitled  to  a  part,  and  yet  the  plaintift',  on  the  other 
hand,  has  never  received  any.  Now,  when  I  am  called  on  to  decree  an  account 
against  the  defendants,  in  favor  of  the  plaintift',  it  becomes  necessary  to  declare  for 
what  tithes  they  are  to  account,  and  that  is,  undei'  the  very  peculiar  circumstances 
of  this  singular  case  impossible.  I  am  bound  to  .say  that  the  plaintiff  has  made  out 
a  title  generally,  as  rector,  and  that  he  is  therefore  entitled  to  the  tithes  ;  but  I  am 
also  bound  to  declare,  upon  the  evidence,  that  the  defendant,  who  has  h;id  perception 
of  the  whole,  has  proved  himself  entitled  to  a  considerable  share,  at  least,  and 
therefore  I  am  very  much  embarrassed,  as  to  the  proper  deci'ee  to  be  pronounced. 

The  conclusion  of  my  mind  at  present  is  this: — The  plaintift',  having  csfciblished 
his  right  as  rector,  is  entitled  prima  facie  to  the  whole.  The  defendant  has  constantly 
had  perception,  the  plaintilf  never  having  received  any  tithes;  and  the  defendant  is 
also  clearly  entitled  to  some  :  the  plaintiff,  therefore,  has  a  clear  title  to  the  rest :  [494] 
but  as  it  is  im])o.ssible,  on  the  evidence,  to  allot  to  each  their  respective  tithes  specili- 
cally,  I  cannot  decree  an  account.  It  hafl  occurred  to  me,  that  I  could  act  in  this 
case,  as  in  that  of  a  lessee,  who  hacj  confused  boundaries  ;  but  there  is  an  ol)vious  dis- 
tinction between  the  relative  situations  of  lessor  and  lessee,  and  the  unconnected 
chai-acters  of  rector  and  portionist.  There  is  not,  in  the  ease  of  the  latter,  any  duties 
to  be  ob.served  between  them,  as  there  are  in  that  of  the  formei'. 

Nor  can  I,  for  the  same  reason — the  alwence  of  evidence  on  the  subject — send  the 
parties  to  law,  on  the  (piestion  of  the  i|uaiitity  of  interest  in  each  And  therefoie  I 
think,  if  the  ]ilaintiti'  desires  it,  that  I  should  I'cfer  it  to  the  Deputy  Kenienibr.-uicer, 
to  inipn're  and  report  what  part  of  the  tithes  was  denii.sed  by  the  lease  to  Lane.  If 
tlic  jilaintift  should  not  wish  to  have  that  en(|uiry  instituted,  tiie  bill  must  be  dis- 
missed without  costs.  If  the  reference  be  accepted,  there  must  be  the  usual  directions 
for  the  production  of  deeds,  and  the  examination  of  the  parties  and  their  witnesses, 
with  liljerty  to  report  any  special  matter :  costs  and  further  directions  to  be  reserved, 

Ilis  Lordship  observed,  at  the  close,  that  this  might  be  considered  as  final. 

Reference  ordered. 

[495]  It  lieing  suggested,  \iy  the  plaintift''s  Counsel,  that  it  w.-is  the  wish  of  the 
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plaintiff,  that  a  commission  migbt  be  issued  for  the  purposes  of  the  proposed  enquiry, 
the  Lord  Chief  Baron  observed,  that  he  considered  the  reference  to  the  Deputy 
Remembrancer  to  be  a  much  better  course — that  he  did  not  approve  of  commissions 
in  such  cases— and  that  a  ^-ery  important  advantage  of  a  reference,  compared  with  a 
commission,  would  be,  that  the  parties  might  apply  to  the  Court  on  any  occasion  of 
difficulty  which  might  arise. 

Coram  Richards,  Lord  Chief  Baron. 

WiLLiAiLS  v.  Medlicot  (an  Infant  by  Louisa  Medlicot  his  Mother  and  Guardian), 
SAID  Louisa  Medlicot,  and  Thomas  Evans.  23d  April  1819.— A.  and  B. 
being  seised  of  a  freehold  estate  of  inheritance,  subject  to  a  mortgage  term  for 
.3001.  for  the  life  of  A. — remainder  to  trustees,  to  support,  &c. — remainder  to  the 
survivor  in  fee :  C.  agrees  to  advance  them  8001.,  for  the  purpose  of  enabling 
them  to  pay  off  the  moi-tgage,  and  stock  the  farm  of  A.  on  an  agreement  that  the 
estate  shall  be  mortgaged  to  him  (C.)  for  10001.,  to  secure  the  8001.  and  2001. 
owing  to  him,  as  executor  of  his  fathei-,  from  B.  : — the  8001.  being  advanced  by 
C,  out  of  which  the  mortgage  is  paid  off  by  A.,  who  thereupon  receives  the  title- 
deeds  from  the  mortgagee  (he  having  assigned  to  attend,  &c.)  and  delivers  them 
up  to  C.  :  A.  and  B.  direct  a  mortgage  deed  to  be  prepai'ed  to  C,  which  is 
engrossed  and  executed  by  A.  (B.  refusing  to  execute,  or  to  have  any  thing  to 
do  with  it)  ;  and  afterwards  A.  dies ;  and  then  B.  dies ;  both  having  paid  the 
interest  on  the  10001.  up  to  the  death  of  each  : — held,  (on  the  determination  of  a 
suit,  instituted  against  the  infant  heir  at  law  of  both  A.  and  B.,  by  C.)  that  the 
delivery  over  of  the  deeds,  by  the  tenant  for  life,  did  not,  under  the  cii'cum- 
stanees,  create  such  a  lien  on  the  estate,  in  the  way  of  equitable  incumbrance,  as 
to  have  the  effect  of  charging  the  inheritance  with  any  part  of  the  10001. — the 
pioof  of  B.'s  assent  to  the  deeds  being  deposited  for  the  security  of  the  money, 
or  any  part  of  it,  not  being  sufficiently  direct  and  positive  to  establish  the  fact  of 
his  intention  that  the  deeds  should  be  delivered  to  C.  for  that  purpo.se. — The 
plaintiff,  however,  decreed  to  be  entitled  to  the  benefit  of  the  term,  and  to  stand 
in  the  place  of  the  mortgagee  quoad  the  mortgage  money  paid  off  out  of  the 
money  advanced. 

The  bill  charged,  that  John  Medlicot,  the  uncle  of  the  plaintiff',  had  granted  a 
term  of  five  hun-[496]-dred  years,  in  certain  freehold  property,  by  way  of  mortgage, 
for  securing  3001. — that  he  afterwards  conveyed  the  same  property,  subject  to  the 
mortgage,  by  lease  and  i-elease,  in  consideration  of  an  annuity  to  himself  of  151.  for 
life,  to  lie  paid  by  his  nephew,  and  charged  on  the  estate  six  cords  of  wood  every 
3^ear,  and  natural  love,  to  a  trustee,  to  the  use  of  his  nephew  John  Medlicot  for  life, 
subject  to  the  said  annuity  ;  remainder  to  the  trustee,  to  support,  &c.  ;  remainder  to 
the  use  of  the  survivor  of  himself,  and  nephew  in  fee — and  that  the  nephew 
entered,  &c. 

The  bill  then  alleged,  that  it  was  agreed  between  the  two  Medlicots  and  the 
plaintiff,  (in  consequence  of  the  elder  Medlicot  being,  at  that  time,  indebted  to  the 
plaintiff,  as  executor  of  his  father,  in  2001.,  and  both  being  desirous  of  paying  off 
the  .said  mortgage  on  the  estate)  that  the  plaintitT  should  advance  them  8001.  on  the 
security  of  the  mortgaged  pi-emises,  both  for  the  repayment  of  that  8001.  and  the  said 
2001.,  and  that  the  elder  Medlicot  should  take  the  bond  of  the  younger  for  the  annuity 
of  1.51.  in  discharge  of  the  estate — that  the  plaintiff,  at  different  times,  advanced  the 
8001.  on  the  faith  of  having  the  same  secured  to  him  on  the  same  premises,  according 
to  the  said  agreement :  and  that,  out  of  the  money  so  advanced  by  him,  Medlicot,  the 
younger,  paid  off  the  mortgage,  and  the  mortgagee  assigned  the  term,  in  trust  to 
attend  the  inheritance,  and  delivered  up  the  title-deeds,  which  had  been  in  bis 
possession,  to  the  younger  Medlicot — that  a  mortgage  of  [497]  the  premises  was  then 
prepared  to  plaintiff,  with  the  privity  of  the  elder  Medlicot  (reciting  the  transactions 
between  the  parties)  for  securing  the  sum  of  10001. — that  as  soon  as  the  mortgage- 
deed  was  prepared,  the  younger  Medlicot  gave  the  uncle  his  bond  for  the  payment  of 
the  annuity,  and  executed  the  mortgage-deed,  and  also  deli\'ered  up  to  the  plaintiff 
all  the  title-deeds  belonging  to  the  premises  ;  but  that  the  elder  Medlicot  refused  to 
execute  the  mortgage. 
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The  bill  then  stilted  that  both  the  Medlioots  afterwards  died  intestate  (the  elder 
Medlicot  having  been  the  survivor),  leaving  the  defendant  their  heir  at  law — that  they 
had  both  regularly  paid  the  interest  of  the  lOOOl.  successively,  to  plaintift',  up  to  the 
time  of  their  respective  deaths — and  that  the  mother  of  the  defendant  (his  now 
guardian)  had  also,  since  their  death,  paid  interest  to  the  plaintiff  up  to  a  certain 
time  ;  but  that  she  had  since  refused  to  do  so. 

The  bill  therefore  prayed  an  account,  or  that  the  defendants  might  be  foreclosed  : 
and  an  injunction  to  restrain  them  fi'om  bringing  Ejectment  against  the  plaintiff  for 
obtaining  possession  of  the  mortgaged  premises. 

The  defendants,  by  their  answer,  stated  in  their  defence  that  the  money  advanced 
by  the  plaintiff  had  been  advanced  to  Medlicot,  the  younger,  without  the  privity  or 
concuri-ence  of  the  elder  [498]  Medlicot ;  and  that  it  was  for  that  reason,  and  because 
he  had  disapproved  of  the  loan,  that  he  had  refused  to  execute  the  mortgage-deed. 
They  admitted  the  payment  of  the  prior  mortgage,  by  Medlicot,  the  younger,  out  of 
the  money  advanced  by  the  plaintiff  to  him,  the  execution  of  the  mortgage-deed  by 
young  Medlicot,  and  the  delivery  of  the  title-deeds  by  him  to  the  plaintifi",  but  .still 
insisting  that  the  whole  was  without  the  privity,  concurrence,  or  consent  of  the  elder 
Medlicot.  They  also  admitted  payment  of  the  interest  as  charged,  until  advised  that 
the  plaintiff  was  only  entitled  to  charge  the  estate  with  the  payment  of  the  3001.,  the 
amount  of  the  original  mortgage,  and  insisted  that  such  interest,  having  been  paid  in 
mistake,  ought  not  to  prejudice  their  rights,  but  should  be  considered  as  payments 
on  account  of  that  mortgage. 

Thomas  Evans,  a  witness  examined  on  the  part  of  the  plaintiff,  who  was  the 
solicitor  who  prepared  the  mortgage  mentioned  in  the  bill,  deposed  to  the  verbal 
agreement  made  between  the  Medlicots  in  his  presence,  and  the  presence  of  the 
plaintiff,  at  the  residence  of  the  elder  Medlicot,  that  the  elder  would  release  the  estate 
from  the  charge  of  the  annuit}',  and  take  instead  the  younger  Medlicot's  bond,  for  the 
purpose  of  enabling  them  to  secure  the  10001.  by  mortgage  to  the  plaintifi",  as  stated 
in  the  bill — that  the  money  was  to  be  employed  in  paying  off  the  prior  mortgage,  and 
stocking  a  farm  then  recently  taken  [499]  by  the  younger  Medlicot — that  the  8001. 
was  advanced  by  plaintilf,  and  the  2001.  was  admitted  by  the  Medlicots  to  be 
previousl}'  due  fi'oni  Medlicot  the  elder,  to  the  plaintiff,  as  executor  of  his  father  ;  and 
that  it  was  agreed  by  both  the  Medlicots,  that  the  mortgage  mentioned  in  the  bill, 
which  the  deponent  was  at  that  time  instructed  by  all  the  parties  to  prepare,  should 
cover  the  whole  10001. — that  he  was  ])resent  when  the  title-deeds  were  delivered  by 
Louisa  Medlicot,  the  defendant,  the  wife  of  the  yotniger  Medlicot,  to  the  plaintilf,  for 
securing  the  lOOOl.,  in  pursuance  of  the  said  arrangement — that  the  mortgage-deeds 
were  afterwai'ds  prejjared  by  him,  with  the  knowledge  and  consent  of  Medlicot  the 
elder,  according  to  that  arrangement — that  on  his  attenfling  the  elder  Medlicot,  for 
his  execution  of  the  deeds,  he  refuseil  to  execute  them,  giving,  as  his  I'eason,  that  the 
declining  health  of  his  nephew  had  jHevented  his  continuing  the  management  of  the 
farm,  and  would  therefoi'c  probably  be  unable  to  continue  the  pavmeut  of  the  aiuiuity 
of  151. — and  he  also  deposed  to  the  interest  on  the  10001.  having  been  regularly  paid 
successively  liy  the  younger  Medlicot,  the  elder  Medlicot,  and  Louisa,  the  defendant, 
up  to  a  certiiin  period. 

Other  witnes.ses  also  proved,  in  ])art,  the  above  arrangement  between  the  parties, 
and  their  understanding,  from  conversations,  SiC.  that  the  first  mortgage  on  the  premises 
was  paid  oil',  for  the  pui  pose  of  enabling  the  Medlicots  to  [500]  make  a  new  mortgage 
to  the  ])laintitf  for  the  10001. 

.Icrvis  and  I'cpys,  for  the  plaintilf,  contended  that,  undei'  tiic  circumstances  of 
this  case,  the  ]jlaintiff  was  entitled  to  be  considered  an  ei|uilable  mortgagee  for  the 
whole  sum  of  10001.,  or  at  least  for  8001.,  the  money  actually  advanced,  citing 
ltn.'<sel  v.  Jhissel  (1  Hro.  Ch.  Ca.  -'(i'J),  AV  paiic  irdlwml!  (11  Ves.  401),  Ei-  park 
Kenxinritmi  (1'2  Ves.  192);  and  they  submitted,  that  the  only  ([uestion  in  this  ease 
would  1)0,  on  wliat  terms  the  dcfend.uits  might  be  permitted  to  redeem  the  estate. 

Maitiii  and  Whitniai'sh,  for  the  defendants,  insisted  that  such  parol  agreement,  as 
had  been  stated  in  the  bill  to  have  taken  place,  was  not  binding  on  the  inherit.ance 
— that  no  consideration  passed  to  Medlicot  the  elder — that  the  younger  Medlicot  was 
only  tenant  for  life,  and  could  not  therefore  charge  the  inheritance,  particularly  where 
the  limitations  in  the  voluntary  deed  were  protected,  as  here,  by  the  intervention  of 
a  trustee — that  the  transaction  was  within  the  statute  of  Frauds,  and  quite  distinguish- 
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able  from  those  of  all  the  cases  on  the  doctrine  of  erjuitable  mortgages,  by  deposit  of 
title-deeds. 

The  Lord  Chief  Baron.  The  plaintiff's  case  having  been  put  on  the  ground  of 
an  equitable  mortgage,  by  deposit  of  title  deeds,  I  must  say  [501]  that  I  think  this 
the  slightest  case  of  that  sort  that  I  have  ever  seen.  I  am  certainly  not  at  all  disposed 
to  extend  the  doctrine  of  equitable  lien  any  further  than  it  has  already  reached  ;  and 
I  wish,  from  what  I  liave  experienced,  that  it  had  not  been  carried  so  far  by  the 
Courts  of  Equity,  as  it  has  been.  [His  Lordship  recapitulated  the  most  material  facts 
of  the  case]  The  title-deeds  were  delivered,  upon  satisfaction  of  the  mortgage,  to  the 
younger  Medlicot ;  and  as  he  was  the  tenant  for  life,  I  take  it  he  was  the  proper  person 
to  have  possession  of  them.  Then  he,  it  appears,  delivers  them  to  the  plaintiff;  and, 
it  is  said,  for  securing  the  payment  of  the  money  advanced.  But  before  such  a 
deli^'ery  can  be  considered  as  constituting  an  equitable  mortgage,  we  must  have  some 
evidence,  in  a  ease  of  this  sort,  of  the  circumstances  under  which  the  deposit  was  made, 
and  for  what  purpose,  and  that  it  was  made  by  the  parties  interested  ;  for  the  fact  of 
their  delivery  creating  an  equitable  charge,  depends  wholly  on  those  circumstances. 
Now,  in  the  present  case,  how  could  the  deposit,  by  the  younger  Medlicot,  affect  the 
interest  of  the  person  who  might  eventually  be  entitled  to  the  contingent  remainder? 
It  has  been  said,  that  Medlicot  the  elder,  consented  to  his  nephew's  arrangement.  Be 
it  so  :  that  does  not  establish  the  fact  of  his  assenting  to  the  depositing  the  deeds  with 
Williams,  for  the  purpose  of  creating  an  equitable  lien  ;  it  only  amounts  to  his  approba- 
tion of  his  nephew's  delivering  up  the  deeds  to  the  plaintiff,  for  some  purpose  or  other, 
perhaps,  [502]  merely  to  induce  him  to  pay  off  the  previous  mortgage  ;  but  it  oerfciinly 
is  not  enough  to  satisfy  me,  that  he  joined  in  the  depositing  the  deeds  with  plaintiff, 
as  a  security  binding  the  inheritance,  for  all  the  money  to  be  advanced  by  him  to  the 
younger  Medlicot.  This  transaction,  therefore,  does  not  carry  even  the  appearance  of 
an  equitable  moitgage.  It  may  he  very  true,  that  the  plaintiff  might  have  been  misled 
by  the  younger  Medlicot ;  but  if  that  were  so,  it  is  no  I'eason  why  I  should  charge 
the  inheritance  of  the  elder  Medlicot.  The  circumstances  of  this  transaction,  therefore, 
are  not  such  as  to  constitute  an  erjuitable  mortgage,  affecting  the  inheritance  of  this 
estate.  As  to  that  part  of  the  prayer  therefore  which  seeks  to  charge  the  property 
with  any  sum  beyond  the  3001.  and  interest,  due  on  the  mortgage  which  has  been  paid 
off,  the  bill  must  be  dismissed  with  costs. 

As  to  the  other  paits  of  the  case,  the  plaintiff  must  be  declared  to  be  a  mortgagee 
for  the  sum  of  .3001.,  which  was  paid  off  by  the  younger  Medlicot,  in  some  way  or  other, 
most  probably  by  the  loan,  and  to  have  the  usual  decree. 

The  plaintiff  was  accordingly  declared  to  be  entitled  to  the  benefit  of  the  mortgage 
term  of  five  hundred  years,  and  to  stand  in  the  place  of  the  mortgagee  as  to  the  mort- 
gage for  3001. 

The  usual  account  to  be  taken  as  to  that  mort-[503]-gage,  and  a  decree  of  fore- 
closure, in  default  of  p.ayment — and 

Day  given  to  the  infant,  on  attaining  his  full  age,  to  shew  cause — and  as  to  all 
other  matters  prayed — the  bill  to  be 

Dismissed  with  costs. 

On  a  suggestion  that  it  might  be  made  part  of  the  minutes,  that  the  mortgagee 
should  be  restrained  from  bringing  an  ejectment — the  Lord  Chief  Baron  observed, 
that  the  Court  never  interfered  to  pi-event  a  mortgagee's  ejectment,  and  that  there 
were  already  so  many  difficulties  imposed  on  mortgagees  in  Courts  of  Equity,  as  should 
make  them  reluctant  to  increase  the  number. 

[504]    Coram  Kichards,  Lord  Chief  Baron. 

Leech,  Clerk,  r.  B.ailey  and  Others.  23d  April  1819. — Modus.  A  money  pay- 
ment, alleged  to  be  a  modus,  in  lieu  of  the  tithe  of  lambs,  and  of  the  wool  of 
the  first  shearing  of  such  lambs,  or  in  lieu  of  the  tithe  of  such  lambs,  is  ill  pleaded 
in  the  alternative. — Composition.  So  also  if  pleaded  as  a  composition. — Such 
money  payment  may  be  relied  on  at  the  hearing  as  a  composition,  if  it  be  charged 
to  be  so  in  the  answer,  in  ease  it  should  not  be  a  modus. — Notice  (of  taking  tithes 
in  kind).  Notice  to  determine  a  composition  should  be  reasonable  in  point  of 
time,  and  suited  to  convenience  of  the  farmer.     A  notice,  given  by  parol,  at  the 
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time  of  settling  the  amuial  amount  of  the  tithes  due,  the  tithe  owner  telling  the 
farmer  that  "  for  the  time  to  come  "  he  requires  the  tithes  to  be  paid  in  kind,  is 
sufficient. — When  the  farmer  pleads  the  composition  as  a  modus,  he  cannot  insist 
on  no  notice  to  determine  having  been  given. 

Bill  (Trin.  Term,  1815)  by  Vicar  of  Askhara,  (Westmoreland)  praying  an  account 
of  the  tithes  of  lambs,  hog  wool,  potatoes,  turnips,  and  agistment  on  such  titheable 
mattci'S  as  defendants  had  taken,  iVc.  since  the  year  1808,  and  also  of  the  tithe  of 
lambs  produced,  i^-c.  since  the  year  1814. 

Defendant.?  admitted  the  plaintiff's  title,  and  their  having  had  the  titheable 
matters. 

The  answer  of  the  defendants  commenced  by  stating  that  lambs  are  so  called  within 
the  parish  of  Askham,  till  they  are  separated  from  the  ewes,  which  is  generally  about 
the  Martinmas  after  they  are  dropped,  and  that  from  that  time  till  they  are  first  shorn, 
they  are  called  hogs,  or  hog  sheep ;  and  are  afterwards  called  sheep.  They  then  set 
up  the  following  modus  for  lambs,  viz.  one  shilling  and  four  pence  for  every  ten  dropt 
within  the  parish,  "and  so  in  pi-oportion  for  every  greater  or  less  number  than  ten, 
[505]  for  and  in  lieu  and  full  I'ecompcnce  and  satisfaction  of  the  tithes  of  such  lambs, 
and  of  the  wool  of  the  first  sheai'itig  of  such  lambs  when  they  are  called  hogs,  or  hog- 
.sheep  :  or  at  least  foi'  and  in  lien  and  full  recompence  and  satisfaction  of  the  tithes  of 
such  lambs." 

The  defendants  then,  in  their  joint  and  several  answer,  insisted  upon  the  said  paj'- 
ment  as  a  modus  or  customary  payment ;  but  in  case  the  same  were  a  temporary 
composition  only,  that  the  plaintiff  ought  to  have  determined  the  same  by  due  notice 
before  he  could  be  entitled  to  sue  the  defendants  for  the  tithes  in  kind,  of  lambs,  or 
the  wool  of  the  first  shearing  of  such  lambs,  while  they  were  called  hogs,  or  hog- 
sheep ;  but  which  he  had  omitted  to  do. 

As  to  all  the  other  tithes,  the  only  defence  was,  that  none  h.ad  ever  been  paid. 

The  witnesses  examined  on  the  part  of  the  plaintiff,  stated  that  the  tithe  of  pigs 
and  geese,  and  of  wool,  except  of  hog-sheep,  in  the  parish,  had  always  been  paid  in 
kind  as  long  as  they  remembered  ;  and  that  a  sum  of  one  shilling  and  four  pence  had 
been  paid  for  eveiy  tenth  lamb,  and  that  when  the  number  of  lambs  was  under  five, 
three  halfpence  was  paid  for  each  ;  fourteen  pence  for  six,  and  for  each  above  that 
number,  one  halfpenny'  up  to  ten  ;  and  that  the  same  proportions  were  paid  for  all 
the  fractional  parts  of  ten  abo\'e  that  number. 

[506]  It  was  also  pi-oved  that,  about  July  1814,  the  usual  time  of  the  plaintiff's 
taking  the  tithe,  and  the  settlement  with  the  parish,  the  plaintiff  gave  notice  to  the 
parishioner's  that  for  the  time  to  come  he  should  i'Cf|aii-o  the  tithes  of  lambs,  hog's 
wool,  agistment,  tur'rrips,  and  potatoes,  to  be  paid  to  him  in  kind. 

(Jrr  the  part  of  the  deferrdants,  the  depositions  slated  that  there  was  iir  the  par'ish 
a  modus  of  one  shilling  and  four'  pence  for  every  terrth  lamb,  and  wherr  ther'e  is  a  less 
number,  one  half|)enrry  for  each  of  the  tir-st  four  ;  eight  peircc  for  five  ;  orre  shilling 
arrd  two  pence  for-  six  ;  one  shillirrg  and  two  pence  halfpeniry  for  seven  ;  one  shilling 
and  three  pence  for  eight ;  one  shilling  and  thr'ce  ])cnce  halfpeniry  for'  nitre  ;  and  one 
shillirrg  and  four'  perrce  for  ten  ;  and  for  the  fr'actional  numbers  above  ten,  irr  the  .same 
proportiorr  ;  and  that  the  said  modus  was  ])ayablc  as  well  in  lieu  of  the  tithes  of  such 
lambs,  as  in  lieu  of  the  tithe  of  wool  of  their  fir'St  shear-irrg,  when  they  are  called  hogs, 
or  hogsheep  ;  that  such  payment  was  made  l>y  the  occupier  about  St.  Peter's  Day, 
or  Old  Midsrrmmer  Day,  in  each  year,  as  a  modus,  or-  arrcient  invariable  customary 
paymerrt  irr  lieu  of  tithes.  They  also  stated  that  the  Iambs  ar'c  generally  shoi'ir  for' 
the  fii'st  time  aliout  the  lOtli  of  July,  after'  their  separation  fr'oni  the  ewes. 

A  terr-ier  was  also  pirt  in,  which  stilted,  that  "  tithe  wool  is  ])aid  to  the  vicar 
thr-oughout  the  [507]  whole  jiar'ish  (except  Askh.'im  ll.ill  dcniesni'),  and  for  every 
tithe  laml)  a  prcscri|)tion  f)f  sixtcerr  pence,  &c,.  iV'c" 

.lervis  arrd  Dowdeswell,  for'  the' jjl.'iirrtiff,  subniittcil,  that  the  pr'irrcipal  (|rrestiorr  in 
the  cause  worrld  be  orr  the  modus  for  lambs  arrd  wool ;  for',  as  to  the  other'  tithes,  the 
defence  was  mer'cly  non  decimando,  opposed  to  the  vicar's  admitted  title  ;us  vicar. 
With  I'cspect  to  that  modrrs,  they  objected,  first,  that  it  was  not  proved  as  laid,  it 
having  l)een  pleaded  as  one  shillirrg  and  four  pence,  payable  in  gross  for  every  tenth 
lamb,  iuid  so  in  proportiorr  for  any  greater  or  less  number — and  as  being  ])ayablc  for 
lambs,  and  the  wool  of  hog-sheep,  or  at  least  for  the  tithe  of  lambs  ;  whercjis  the 
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evidence,  relating  to  the  payment  of  the  fractional  parts  of  the  sixteen  pence  for  ten, 
was  not  proportionate  to  the  whole,  nor  did  it  apply  to  the  alternative. 

Secondly,  that  the  payment,  l)eing  so  laid  in  the  alternative  as  a  modns  for  one 
or  the  other  of  two  things,  was  ill  pleaded,  and  could  not  therefore  be  received,  being 
double  and  uncertain. 

They  also  objected  to  the  defendants  insisting,  in  their  answer,  that  the  paynient 
.so  laid  as  a  modus,  and  so  attempted  to  be  proved,  was,  if  not  a  modus,  a  composi- 
tion'; for  it  w.as  shifting  the  ground  of  the  defence,  in  a  manner  not  permissible  in 
pleading,  which  requir'ed  certainty,  and  [508]  legal  precision  ;  and  they  submitted 
that  a  defence  of  composition  could  not  be  set  up  on  the  failure  of  modus. 

[The  Lord  Chief  Baron.  That  has  become  allowable  of  late  years,  since  1  came 
into  the  profession".] 

Boteler,  on  the  part  of  the  defendants,  stated,  that  they  submitted  to  the  plaintiff's 
bill,  except  as  to  the  demand  for  tithes  in  kind  of  lamb  and  wool,  which  they  insisted 
was  covered  by  the  pajniient  set  up  as  a  modus  or  composition,  and  which,  he  con- 
tended, was  not  objectionable  on  any  of  the  points  which  had  been  urged  against 
it;  that  it  had  been  decided  in  the  case  of  Lailhes  v.  Christian  (Bunb.  340,  and 
2  Wood.  3.5.5),  that  an  issue  might  be  directed  on  a  modus,  although  it  should  not  be 
proved  exactly  as  laid  in  the  bill.  There  the  variance  was  very  considerable  and 
important,  the  bill  (which  was  to  establish  the  modus)  having  laid  it  to  be  "for 
every  tenth  lamb,  and  the  wool  of  such  lambs  which  were  called  hog-sheep,"  in  lien 
of  lambs,  payable  on  Monday  next  after  Midsummer  Day  after  the  lamlis  fallen, 
except  such  as  were  not  alive  on  Midsummer  Day.  One  or  two  only  of  the  plaintiff's 
witnesses  pro^•ed  that  the  modus  was  for  lambs  ali\e  on  Midsummer  Day,  all  the  rest 
for  such  as  were  alive  on  the  Monday  next  after  Midsummer  Day,  yet  the  Court  held, 
that  as  the  witnesses  agreed  with  the  bill,  but  differed  only  as  to  the  extent  of  it,  (as 
was  [509]  exactly  the  case  here)  there  was  ground  laid  for  an  issue. 

As  to  the  objection  of  the  modus  being  laid  in  the  alternative,  he  submitted  that 
there  was  no  decided  case  in  which  it  had  been  determined  to  be  bad — for  that  the 
money  payment  was  the  substantial  fact  to  appear  on  the  record,  and  the  question  of 
its  nature,  and  the  tithes  it  covered,  was  proper  subject-matter  for  an  issue — that  the 
alternative  was  not  in  the  modus,  but  on  the  eflect  of  it,  and  in  this  case  it  was  alleged 
not  to  charge  the  article  said  to  be  covered  by  it,  or  to  extend  it ;  but  on  the  contrary 
reducing  the  claim  to  a  greater  certainty,  and  more  limited  extent. 

[The  Lord  Chief  Baron.  This  mode  of  laying  a  modus  is  certainly  quite  unusual 
and  inconsistent  with  the  rules  of  pleading — and  I  confess  that  I  am  desirous  of 
giving  a  decisive  opinion  on  it,  for  the  inclination  of  my  mind  is  strong  against  it, 
and  I  cannot  at  all  reconcile  it  with  any  principle  of  pleading.] 

It  was  then  urged,  that  if  the  payment  being  abandoned  as  a  modus,  were  taken 
as  a  composition  (the  notice  to  determine  which  had  always  been  put  on  the  principle 
of  notices  to  quit  between  landlord  and  tenant,  and  it  had  thei'efore  been  held,  that 
six  months  were  necessary),  was  in  the  present  case  defective,  because  insutKcient  in 
not  amounting  to  that  interval  of  time.  It  [510]  was  proved  to  have  been  gi\'en  after 
the  annual  settlement  of  tithes  had  been  concluded  for  the  year  1814,  by  the  plaintifl" 
telling  the  defendants  that  "for  the  time  to  come,"  he  required  that  the  tithes  in 
question  should  be  paid  to  him  in  kind.  That  they  contended  was  no  notice  at  all, 
or  at  least  it  was  notice  ab  instanti,  the  next  year's  tithes  beginning  from  that 
moment  to  become  due  ;  whei'eas,  according  to  the  case  of  Hewitt  v.  Adams  (a),  the 
notice  should  have  been  given  six  months  before  that  time,  for  the  purpose  of  deter- 
mining a  composition,  which,  on  payment,  necessarily  begins  again  immediately  to 
accrue  due. 

Jervis  replied,  insisting  on  the  objections,  and  urging,  that  if  the  defendants  were 
allowed  to  convert  the  bad  modus  into  a  good  composition,  it  had  been  well  deter- 
mined by  the  notice  which  had  been  pro\'ed  to  have  been  given  ;  for  that  there  was 
no  positive  rule  with  regard  to  the  period  for  which  it  should  be  given,  and  particu- 
larly in  a  case  where  there  was  any  dispute  as  to  whether  the  payment  were  a 
composition  or  not. 

The  Lord  Chief  Baron  decided  that  the  objections  urged  against  the  modus  were 

■■'  Bishop  V.  Chichester,  4  6w.  1329. 

(a)  Cited  in  Bishop  v.  Chichester,  4  Gwil.  1322. 
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fatal,  and  that  the  notice  which  had  been  given  to  determine  the  composition  was 
sutlicient ;  for,  in  point  of  fact,  the  notice  was  for  much  more  than  half  a  year,  as  the 
tithes  would  not  lie  again  payable  till  a  considerably  longer  time.  This  question  of 
notice  [511]  (said  his  Lordship)  has  been  decided  frequently,  and  no  one  has  ever 
been  inclined  to  extend  the  period  required.  The  only  object  of  notice  is,  that  it 
should  be  so  far  adapted  to  the  farmer's  convenience  as  that  he  might  not  be  taken 
by  surprise.  Besides,  the  .same  objection  applies  to  this  composition  as  ple.aded,  as 
was  urged  against  it  as  a  modus.  A  composition  can  no  more  be  laid  in  the  alter- 
native than  a  modus,  and  perhaps  it  is  even  moie  objectionable  in  a  composition, 
which  is  a  defence  of  more  recent  origin,  and  therefore  much  less  subject  to  doubt. 

The  plaintiff'  is  consequently  entitled  to  a  decree  for  an  account  of  the  tithes  of 
all  the  titheable  matters  demanded  by  the  bill,  including  the  tithe  of  lambs  for  1S14. 

Account  decreed. 

His  Lordship  afterwards  observed,  on  the  point  of  the  notice,  that  as  this  defence 
was  in  fact  a  case  of  resistance  of  payment  altogether  of  tithes  in  kind  as  deman<led, 
by  setting  up  a  modus,  it  was  analogous  with  that  of  a  tenant  contesting  the  right  of 
his  landlord,  in  which  case  he  is  not  entitled  to  notice,  as  it  would  be  inconsistent 
with  such  a  defence. 

End  of  the  Sittings  after  Hilary  Term. 
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Esq.,  of  the  Middle  Temple,  Barrister  -  at  -  Law. 
London,  1821. 


[1]    REroRTS  OF  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Easter  Term,  .59  Geo.  I  IF. 

Craufurd  AND  Others  r.  The  Attorney-General  and  Others.  [Case  of 
THE  Dutch  Commissioners.]  29th  April  1819.  7th,  11th,  14th,  17tb,  &  Sith 
November;  17th,  19th,  20th,  &  22d  December  1817. — Jurisdiction  (over 
Commi.ssioners  of  Aurlit).  Where  the  Commis.sioners  for  auditing  the  public 
accounts  ha^'e,  in  the  investigation  of  accounts  rendered  by  a  public  functionary, 
disallowed  some  of  the  accountants'  charges,  whereby  he  seeks  to  discharge 
himself  of  monies  received,  and  surcharged  him  in  other  respects,  this  Court  has 
jurisdiction  so  far  as  to  examine  and  correct  the  principle  on  which  that  Board 
has  proceeded  in  such  investigation,  if  a  case  of  just  complaint  in  that  respect 
be  .satisfactorily  made  out;  but  they  will  not  determine  a  mere  question  of 
quantum  meruit,  as  between  the  functionary  and  the  Crown,  in  regard  to  the 
service  performed  and  the  charges  made  by  the  former.  Vide  The  AUmiicy-Gnural 
v.  Hoscason,  ante,  vol.  vi.  p.  312. — The  Court,  therefore,  entertained  the  present 
proceeding  (by  bill)  against  the  Attorney-General,  but  dismissed  it  on  the  merits, 
which,  in  effect,  were  considered  as  imposing  on  the  Court  a  duty  to  enter  upon 
the  enquiry  of  the  sufficiency  or  insufficiency  of  compensation,  which  they  held 
to  be  the  peculiar  province  of  the  auditors,  and  not  within  the  scope  of  a  reference 
to  the  Deputy  Remembrancer,  or  an  issue  ;  and  that  a  case  of  such  manifest 
injustice  had  not  been  made  out  as  enabled  them  to  say  that  the  audit  ought  to 
be  reviewed. — Servants  of  the  public  appointed  by  commission  under  the  Crown, 
without  any  stipulated  remuneration,  have  no  legal  claim  to  specific  compensation, 
whether  the  nature  of  their  duties  are  analogous  with  well  known  employments, 
which,  when  engaged  in  between  subjects,  are  remunerated  by  established  rate 
per  cent.,  or  otherwise,  by  acknowledged  usage  or  custom  (ex.  gr.  prize  agents), 
or  in  other  cases  where  the  value  of  the  services  can  be  ascertained  by  such  means. 
Such  servants  are  wholly  dependent,  for  remuneration,  on  the  will  of  the  Crown, 
or  the  judgment  of  those  to  whom  competent  authority  may  be,  in  that  respect, 
delegated. — Interest  (on  public  monej').  Public  functionaries  must  account  for 
interest  made  by  them,  on  any  considerable  balances  in  their  hands,  of  the  monej', 
being  the  proceeds  of  public  propei'ty  sold  by  them,  in  pursuance  of  the  duties 
of  their  appointment  to  such  a  charge  ;  although  they  have  necessary  pa3'ments 
to  make,  in  the  course  of  those  duties,  if  their  instructions  on  their  appointment 
direct  them  to  paj'  such  proceeds  into  the  Bank,  and  point  out  a  course  of  supply- 
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iiig  themselves  with  money  for  their  expenditure. — Quiere,  whethei',  in  any  case, 
public  accountants  may  appropriate  the  intciest  made  on  large  balances  in  their 
hands,  as  matter  of  right! — Evidence.  In  a  suit  against  the  Crown,  to  which 
the  assignees  of  a  bankrupt,  who,  but  for  his  bankruptcy  would  have  been  in  the 
same  interest  with  the  plaintiffs,  are  made  defendants,  the  bankrupt  himself 
cannot  be  examined  as  a  witness  on  behalf  of  the  plaintiffs,  although  he  has 
released  the  assignees,  because  the  Crown  is  not  bound  by  the  statutes  relating 
to  bankrupts. 

The  plaintiffs  in  the  present  suit  (by  bill)  were  the  three  survivors,  and  the  repre- 
sentatives of  a  fourth  of  the  five  persons  who  had  been  appointed  Commissioners 
(usually  called  the  Dutch  Com-t2]-missioners)  under  the  act  of  Parliament  of  the 
35th  Geo.  III.  c.  SO,  enabling  the  government  to  commit  to  their  care  and  manage- 
ment (for  restoration,  sale,  or  other  advantageous  disposal)  the  Dutch  ships  and  their 
cargoes,  which  had  been  or  should  be  brought  into  this  country,  or  detained  in  the 
British  ports,  by  virtue  of  an  Order  in  Council  of  the  16th  of  January,  179.5,  and 
other  subsetjuent  orders. 

The  defendants  were  the  Attorney-General  and  the  assignees  of  Biickwood,  (the 
other  Commissioner)  who  had  become  bankrupt. 

The  bill  prayed  of  the  Court,  that  the  plaintiffs  and  the  other  Commissioners, 
tlicir  colleagues,  [3J  might  be  declared  to  be  entitled  to  a  commission  of  51.  per  cent, 
per  ainumi,  on  the  gi-oss  proceeds  of  the  sales  of  the  ships,  cargoes,  wares,  merchandizes, 
and  efi'ects,  confided  to  their  care,  and  possessed  by  them,  and  condemned — a  direction 
that  the  auditors  of  public  accounts  might,  on  the  audit  of  the  accounts  of  the  plaintiffs 
and  their  colleagues,  allow  such  commission  to  them — and  a  declaration  that  the  Com 
missioners,  the  plaintiffs,  and  their  colleagues,  were  entitled  to  the  sum  of  42,5041., 
admitted  to  have  been  received  by  them,  for  interest  on  sundry  investments  of  money, 
whilst  the  .same  remained  in  their  hands  uncalled  for,  and  to  all  such  other  sums  as 
may  have  been  made,  for  interest  on  the  said  balances  ;  and  that  the  auditors  might 
be  directed  not  to  charge  the  Commissionens,  on  the  audit  of  their  accounts,  with  the 
sum  of  42,5041.,  or  any  other  sum  of  money  which  did  not  appear,  on  the  audit  of 
such  accounts,  to  have  been  received  by  them,  on  account  of  interest  on  any  investment 
of  money,  while  the  same  necessarily  remained  in  their  hands  unappropriated  : — and 
in  case  the  Court  should  be  of  opinion  that  the  plaintiffs  and  the  other  Commissioners 
were  not,  under  the  circumstances,  legally  constituted  Prize  Agents  to  his  Majesty, 
and  wei'c  not  entitled,  as  such  Prize  Agents,  or  othci'wise,  to  a  commission  of  51.  per 
cent,  on  the  gross  proceeds  of  the  said  sales,  or  to  interest  on  the  said  balances  ;  then 
that  they  might  be  decreed  to  be  entitled  to  chai'gc,  in  their  accounts,  the  e.xpenees 
of  thcii'  cstalilishment,  and  all  other  thcii'  outgoings,  in  the  execution  of  the  duties 
imposed  on  them,  and  that  all  neces-[4]-.sary  einpiiries  might  be  directed,  for  the 
purpose  of  ascertaining  the  amount  of  remuneration  to  which  the}'  were  entitled,  on 
account  of  their  time  and  trouble,  in  discharge  of  their  judicial  functions,  and  the 
several  other  duties  imposed  on  them  by  the  act,  commission,  or  instructions  [adverted 
to  hereafter  ;]  and  that  all  necessary  directions  might  lie  given  for  such  ])urposcs,  and 
that  the  jjlaintifl's  and  their  colleagues  might  1)C  declared  to  be  entitled  to  such 
remiuieration  as,  upon  the  r'esult  of  such  cuijuiries,  should  be  found  to  ))c  due  to  thcni, 
and  to  charge  the  same  in  theii'  accounts. 

The  bill  charged,  in  substance,  the  facts  stated  and  relied  on  Ijy  the  plaintill'.s 
('(juiisci,  and  insisted  on  the  several  poitits  made  in  the  argument. 

The  answer  of  the  Attorney-CJeneral  (whu-h  \vas  full  nii  this  occasion)  submitted 
the  topics  urged  in  the  defence. 

'I'he  evidence  consisted  of  admissions  of  the  material  facts  -the  various  documents 
relied  upon  on  either  side — and  proof  of  the  general  usage  in  regartl  to  the  remunera- 
tion of  jirize  agency,  the  customary  allowances  for  bi'okerage  on  insurances,  i*L'c. 

(To  piove  that  the  balances  which  the  Commissioners  had  retjiined  in  thoii-  hands, 
for  the  |)ur[)ose  of  making  paj'ments,  and  .satisfying  successful  claims  on  the  property 
entrusted  to  their  care,  amountcil  to  no  more  on  any  occasion,  than  the  Connnissioners 
h.id  bona  ti<le  considered  to  be  ne  [5J-cessaiT  for  those  purjjuscs,  the  plaintill's  proposed 
to  read  the  depositions  of  Briekwood,  one  of  the  Commissioners,  who,  having  become 
bankrupt,  was  not  a  party  to  this  suit,  but  by  his  assignees,  to  whom  he  had  signed 
a  release. 
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On  the  part  of  the  defendant,  it  was  objected,  that  as  the  Crown  was  not  bound 
by  the  statutes  regarding  bankrupts,  the  bankrupt  coukl  not  be  admitted  as  a  witness 
against  the  Crown  ;  because,  although  he  had  released  the  assignees,  he  still  had 
an  interest  to  diminish  the  claim  of  the  Crown,  and  augment  the  charges  of  the 
Commissioners. 

On  the  other  side,  it  was  urged  that  he  could  have  no  interest  in  this  case,  at 
least,  because  it  was  admitted,  that  the  balance  was  on  the  whole,  in  any  event,  in 
favor  of  the  plaintiffs,  the  only  question  being  the  amount  of  that  balance — but 

The  Court  (consisting  of  Thomson,  Lord  Chief  Baron,  and  Giaham  and  Richards, 
Barons,)  held  that  the  witness  was  not  admissible,  because,  as  in  the  case  of  subject 
parties,  a  certificate  would  tie  necessary  to  restore  the  bankrupt's  competency,  so  as 
there  can  be  no  dischai'ge  by  certificate  against  the  Crown,  a  release  of  the  assignees, 
as  to  any  surplus  which  might  be  ultimately  recovered,  was  not  suiRcient  to  render 
him  competent. 

Depositions  rejected.] 

[6]  The  substantial  object  of  the  suit  was  to  bring  under  the  revision  of  this  Court 
the  principles  on  which  the  auditors  of  public  accounts  had  founded  their  rule  in 
investigating  the  accounts  rendered  by  the  Comraissionei's,  and  in  refusing  allowances, 
and  making  surcharges  in  respect  of  the  sums  claimed  by  them  as  a  remuneration  for 
their  services  in  the  course  of  theii'  duty.  The  Commissioner!?,  in  their  discharge  as 
to  the  money  which  had  come  to  their  hands,  had  charged  the  Crown  with  a  commis- 
sion of  51.  per  cent,  on  the  gross  proceeds  arising  from  the  sale  of  the  ships,  &c.  with 
the  disposal  of  which  they  had  been  entrusted  in  quality  of  Prize  Agents — and  they 
claimed  to  be  entitled  to  retain,  as  matter  of  ri^ht,  a  sum  of  42,0001.  and  upwards, 
made  by  them  by  interest  on  balances  in  their  hands.  The  auditors  had  disallowed 
the  claim  of  51.  per  cent,  on  the  gross  proceeds,  and  calculated  it  on  the  net  proceeds, 
making  thereby  a  deduction  of  27,0001.  and  they  had  surcharged  the  plaintiffs  the 
sum  made  by  interest,  as  being  part  of  the  proceeds  of  the  sale  of  the  property,  which 
it  was  their  duty  to  render  as  available  as  they  might.  The  propriety  of  the  conduct 
of  the  auditors,  in  assuming  to  themselves  a  power  so  to  take  the  account,  and  the 
jurisdiction  of  this  Court  to  inteifere  with  the  discretion  of  the  Board,  formed  the 
main  question  now  brought  before  the  Court  by  the  present  proceeding. 

The  nature  and  history  of  the  appointment  of  the  plaintiffs,  and  the  political  events 
which  gave  rise  to  it,  being  of  material  importance  to  the  [7]  merits  of  their  case, 
and  the  foundation  of  the  principal  arguments  ;  they  were  therefore  introduced  into 
the  l)ill,  and  stated  to  the  Court  in  detail,  and  are  succinctly  as  follows  : — • 

About  the  end  of  the  year  1794,  and  the  beginning  of  1795,  (the  French  having 
obtained  a  footing  and  very  considerable  influence  in  the  Netherlands,  and  the  United 
Pi'ovinces),  the  British  Government,  with  a  view  to  encourage  a  friendly  disposition 
towards  this  country  in  the  Dutch  people  and  to  facilitate  a  commercial  intercourse, 
by  an  Order  in  Council  permitted  a  general  importation  of  merchandize  direct  from 
the  ports  of  the  United  Provinces  to  those  of  this  kingdom  :  and  other  orders  were 
made  with  the  same  object.  War  between  the  two  countries  being  soon  after  con- 
sidered unavoidable,  orders  were  issued  to  the  commanders  of  the  King's  ships  and 
privateers,  to  bring  compulsorily  into  the  British  poits  all  Dutch  vessels  bound  to  or 
fr'om  Holland,  in  order  that  they  and  their  cargoes  might  be  detained,  provisionally, 
and  that  speedy  restitution  should  lie  made  of  all  such  cargoes  found  on  board,  or  the 
value,  as  should  appear  to  belong  to  subjects  of  Britain  or  of  allied  or  neutral  Powers. 
In  consequence  of  those  several  orders,  many  ships  with  cai'goes  came  voluntarily  to 
this  country  ;  many  were  brought  in  by  the  King's  ships,  and  many  at  that  time  here 
were  detained.  The  importation  of  Dutch  merchandize  having  been  previously 
prohibited  by  acts  of  Parliament;  an  act  was  necessarily  passed  in  May  [8]  1795, 
(35  Geo.  III.  0.  80)*,  sanctioning  the  Orders  in  Council.  By  the  21st  section  his 
Majesty  was  empowered,  with  the  advice  of  the  Privy  Council,  to  grant  a  commission 
to  three  or  more  persons,  authorising  them  to  take  such  ships  and  cargoes  under  their 
care  and  management.  A  commission  was  accordingly'  issued  to  the  plaintifts  and 
their  colleagues,  and  they  received  instructions  t  on  their  appointment,  in  respect  of 

*  This  act,  and  its  provisions,  are  fully  detailed  in  the  judgment  delivered  bj'  the 
Lord  Chief  Baron. 

t  The  material  tenor  of  which  is  also  particular!}'  stated  in  the  judgment. 
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the  performance  of  their  duties.  War  was  ultimately  resolved  on  by  this  country, 
and  general  letters  of  reprisal  were  issued  (15th  September,  1795)  against  Holland  by 
the  British  Government,  a  measure  equivalent  to  a  declaration  of  war.  Instructions 
were  also,  on  the  10th  of  October,  i.ssued  to  the  Admiralty,  which,  after  leciting  the 
act  of  the  35  Geo.  III.  and  the  commission  thereon,  and  the  letters  of  reprisal  ordered 
the  Court  of  Admiralty  to  proceed  to  the  adjudication  of  such  ships  and  goods  of 
which  possession  had  been  or  should  be  taken  by  the  British  Commanders,  as  should 
be  proceeded  against  by  the  Advocate-General  on  behalf  of  the  King,  in  order  that  the 
same,  being  the  property  of  the  United  Provinces,  or  their  subjects,  might  be  considered 
as  good  and  lawful  prize,  reserving  nevertheless  to  the  said  Commissioners  the  care 
and  management  thereof,  as  well  before  as  after  final  adjudication,  according  to  the 
provisions  of  the  said  act. 

[9]  In  the  early  part  of  the  same  year,  before  war  was  actually  declared,  Capt. 
Essington  had  captured  seven  Dutch  East  India  ships  on  their  passage  from  St.  Helena 
to  Holland,  and  cari'ied  four  of  them  into  the  Shannon,  in  Ireland,  as  capture  ;  and  he 
employed  persons  to  take  possession  of  them  as  Prize  Agents  ;  but  that  proceeding 
being  considered  adverse  to  the  King's  rights,  an  Order  in  Council  was  issued,  asserting 
his  Majesty's  light  to  the  ships,  and  appointing  agents  for  the  care  and  disposal 
thereof,  and  ordering  that  the  Dutch  Commissioners,  by  name  (not  describing  them 
as  Commissioners)  should  be  the  agents  on  behalf  of  his  Majesty,  for  the  care  and 
management  of  the  said  ships  and  their  cargoes,  whereof  all  persons  concerned  were 
to  take  notice. 

The  Commissioners,  in  consequence  of  their  appointment,  afterwards  formed  an 
establishment  for  the  management  and  conduct  of  the  business,  opening  an  oHice, 
employing  clci'ks,  &c.  and  transacted  official  business  to  a  very  great  extent.  They 
liad,  of  their  own  accord,  insured  the  ships  taken  by  Captain  lissington,  on  the 
intelligence  of  his  arrival  in  Lon  Ion,  to  the  amount  of  150,0001.  and  were  afterwards 
engaged  in  a  very  protracted  litigation  with  the  underwriters,  in  consequence  of  their 
claims  for  the  loss  of  some  of  them  on  their  cour.so  to  Ireland,  in  which  they  ultimately 
recovered. 

By  a  subsequent  Order  in  Council  (3d  May,  1809)  the  plaintill's  were  ordered  to 
make  up  their  accounts,  and  transmit  them  to  the  office  of  the  Priv}'  [10]  Council, 
with  their  vouchers,  that  they  might  be  laid  before  the  Lords  of  the  Treasury,  who 
were  to  refer  them  to  the  Commissioners  for  auditing  the  Pulilic  Accounts.  That 
order  directed  the  plaintiffs  to  charge  in  such  accounts  a  commission  of  51.  per  cent, 
upon  the  net  proceeds  of  each  ship  and  cargo,  they  paying  thereout  the  expcnces  of 
their  establishment.  It  also  ordereil  the  Commissioners  to  give  credit  for  sums  received 
by  them  for  interest  on  the  balances  in  their  hands. 

Upon  the  delivery  of  their  accounts  by  the  Commissioners,  pursuant  to  the  direc- 
tions of  the  Order  in  Council,  accompanied  with  a  protest  against  their  being  held  to 
be  bound  by  it,  the  Lords  of  the  Privy  Council  entered  into  a  minute  and  elaborate 
encjuiry  as  to  the  principle  upon  which  those  accounts  ought  to  bo  taken.  They 
thereupon  resolved,  that  it  was  fit  that  the  Commissioners  should  be  allowed  the 
expcnces  of  their  establishment,  and  declared,  that  if  the  Comnn'ssioners  considered 
themselves  entitled  by  l,iw  to  the  commission  of  51.  per  cent,  upon  the  gross  pi'oceeds, 
or  to  the  interest  made  by  them  on  Ijalances,  every  facility  .should  be  given  to  tiieir 
Uikiiig  the  opinion  of  a  court  of  justice  upon  the  logalilv  of  their  claim  ;  and  the 
Trcasuiy,  in  consequence,  directed  that  steps  should  be  taken,  on  the  part  of  the 
tJovernmcnt,  to  j)iocure  such  decision.  A  cori'espondencc  then  took  place,  wherein 
the  Commissioners  stated  to  the  Council  that  there  would  be  <litlicullies  in  ascertaining 
what  were  the  net  proceeds  according  to  the  view  of  the  Privy  Council,  for  tiiat  con- 
siderable payments  had  been  made  for  [11]  various  purposes,  to  the  crews  of  vessels, 
compositions  to  the  East  India  Company,  for  the  home  consimiption  of  China  and  East 
India  goods,  and  expcnces  to  captors,  wliicli  had  occasioned  them  as  much  trouble  as 
their  other  duties  ;  they  therefore  desired  to  know  what  was  to  be  considered  as  net 
proceeds.  They  were  at  first  answered,  tiiat  nothing  was  to  Ije  consideied  net  |)roceeds, 
except  what  had  been  rendered  available  to  Government.  The  I,(jrds  of  the  Council 
afterwards  relaxed  that  criterion,  and  deciiled,  that  as  to  all  which  had  liecn  rc.ilized 
or  restored  to  the  claimants  after  sale  liy  the  Commissioner.s,  the  commissioners  should 
charge  therein  commission  on  the  net  proceeds  of  the  sales,  as  well  as  on  the  monies 
paid  over  to  Government.     The  Commissioners,  however,   still  insisted    upon    liicir 
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right  to  charge  commission  upon  the  gross  proceeds,  and  to  i-etain  the  interest  of 
monies  in  their  hands ;  and  in  their  letter  to  the  Secretarj'  of  the  Council,  expressed 
a  hope  that  their  Lordships  would  reconsider  bheir  order  of  the  3d  of  May.  Upon 
the  delivery  of  the  accounts,  the  Privy  Council  took  the  pains  to  enter  very  particularly 
into  them  ;  and  a  minute  of  Council  was  drawn  up,  expressing,  as  the  result  of  that 
investigation,  that  their  Lordships  had  taken  the  Commissioners'  letter  and  all  the 
circumstances  into  full  consideration,  and  referring  minutely  to  the  various  authorities 
under  which  the  Commissioners  were  appointed,  they  observed,  that  under  the  circum- 
stances, it  appeared  to  them  difficult  to  determine  what  remuneration  ought  to  be 
made  to  the  Commissioners,  especially  as  they  appeared  in  the  insurances  [12]  eflected 
by  them  to  have  described  themselves  only  as  "Commissioners  for  sale  of  Dutch 
property,"  that  being  their  usual  stjde  and  firm  of  dealing,  and  to  have  blended  the 
whole  conduct  of  their  duties,  under  all  the  authorities  vested  in  them,  in  one  general 
account  as  Commissioners;  and  accordingly  had  paid  large  sums  of  money  (being  the 
produce  of  the  sale  of  the  ships  and  cargoes  placed  under  their  care  and  management, 
and  of  the  insurances  effected  by  them,  on  which  they  had  recovered  at  Law)  into  the 
Bank  of  England,  according  to  the  directions  of  the  act  under  which  they  derived 
their  joint  authority,  as  expressly  recognized  and  preserved  by  the  instructions  to  the 
Couit  of  Admiralty.  On  the  whole,  their  Lordships  were  of  opinion  that  the  Commis- 
sioners, in  making  up  their  accounts,  ought  to  consider  themselves  as  Commissioners 
acting  under  the  authority  of  their  commission  so  affirmed  and  preserved,  and  as 
entitled  to  a  remuneration  in  that  character ;  although  in  determining  the  amount  of 
the  remuneration  to  be  received  by  them,  it  might  be  fit  to  take  into  consideration 
that  in  some  respects  they  should  be  deemed  to  have  acted  also  as  Prize  Agents,  as 
where  they  had  actually  saved  the  charge  of  agency  usually  allowed — and  that  they 
ought  not,  in  their  accounts,  to  charge  commission  either  on  the  gross  proceeds, 
according  to  the  practice  before  the  passing  of  the  act  of  the  45th  of  the  King,  or  on  the 
net  proceeds  under  the  provisions  of  that  act.  They  then  suggested  that  some  middle 
course  should  be  adopted  ;  for  that  they  ought  not  to  have  so  much  as  five  per  cent.  \ 
upon  the  gross  proceeds,  nor  so  [13]  little  as  five  per  cent,  on  the  net  proceeds ;  but  « 
that  where  they  had  saved  the  Crown  the  expence  of  Prize  Agents,  and  had  performed 
other  duties,  regard  ought  to  be  had  to  the  nature,  magnitude,  and  efficiency  of  their 
services — that  they  should  account  for  any  interest  which  they  might  have  made  of 
money  retained  in  their  hands,  although  a  power  was  necessarily  given  to  them  to 
determine  what  should  be  necessary  for  the  discharge  of  their  duties — that  they 
ought,  on  the  other  hand,  to  charge  in  their  accounts  all  the  expences  incurred  by 
them  in  executing  their  commission,  which,  considering  themselves  as  Prize  Agents, 
they  had  not  done — and  that  their  expences,  with  proper  vouchers,  should  be  sub- 
mitted, with  their  accounts,  to  the  examination  of  the  Auditors. 

The  Board  of  Audit,  however,  persevering  in  the  disallowances  and  surcharges 
which  the}'  had  made,  the  plaintifls  now  resorted  to  this  Court,  praving  the  inter- 
ference sought  by  the  present  bill. 

Wetherell,  Nolan,  Jennings,  Richardson,  and  Combe,  of  Counsel  for  the  plaintiffs, 
and  Can'  for  the  defendants,  the  a.ssignees  of  Brickwood,  who  were  in  the  same  interest 
as  the  plaintitt's,  suppoited  the  prayer  of  the  bill. 

Under  these  circumstances,  they  contended  in  substance,  that  the  Commissioners 
were,  in  point  of  fact,  to  all  intents  and  purposes  Prize  Agents,  and  entitled  to  all 
emoluments  and  profits  attached  to  the  duties  of  such  employment,  which  [14]  was 
by  custom  and  usage,  until  the  47  Geo.  IIL,  established  to  be  51.  per  cent,  on  the 
gross  proceeds — and  that  although  called  Commissioners  in  the  act  of  Parliament,  in 
the  enumeration  of  the  duties  j)rescribed  to  be  performed  by  them  were  to  be  found 
all  the  business  that  was  usually  performed  by  Prize  Agents  :  it  was  true  there  are 
other  and  higher  duties  to  be  performed,  and  more  extensive  services  to  be  rendered 
by  them  as  Commissioners;  but  that  (they  urged)  so  far  from  operating  to  diminish, 
ought  to  have  the  effect  of  augmenting  the  remunei'ation — that  the  term  by  which 
the  Legislature  had  chosen  to  designate  their  office,  could  have  no  effect  in  changing 
the  nature  of  their  cmplo^'ment,  nor  should  shut  them  out  from  the  advantages  of  it 
to  themselves — that  if  they  were  not  in  the  first  instance  constituted  Prize  Agents 
by  the  act  of  Parliament  and  the  commission  under  it,  they  certainly  were,  as  soon 
as  by  the  declaration  of  war  the  ships  had  become  prize  as  between  the  Belligerents ; 
for  the  nature  of  their  employment  was  then  unequivocal,  and  the  state  of  the  property 
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under  their  care  had  become  wholly  changed  and  altered — the  property'  had  then 
become  prize,  and  was  shortly  afterwards  so  adjudicated,  and  the  Commissioners 
then  became  under  the  instructions,  the  duly  constituted  Prize  Agents,  having  the 
undisturbed  and  sole  management  and  sale  and  disposal  of  the  ships  and  cargoes.  Thej' 
observed  that  the  plaintifis  were  persons  of  great  responsibility,  and  that  responsibility 
was  subject  to  the  consequences  of  their  administration  of  the  charge  :  and  that  the 
appointment  was  altogether,  in  its  nature,  [15]  rather  a  private  than  a  public  employ- 
ment, for  although  the  proceeds  arising  from  their  disposal  of  the  ships  and  cargoes, 
were  directed  to  be  paid  into  the  Bank  of  England,  on  account  of  his  Majesty,  they 
belonged  to  him  individually  and  privately  as  Admiralty  droits,  and  not  as  public  money, 
payable  into  the  Exchequer. 

They  urged  that  so  obvious  was  it  that  they  were,  and  had  been  considered  to  be 
Prize  Agents  by  Government,  that  they  had,  in  respect  of  the  Dutch  ships  in  Ireland, 
been  actually  so  termed  in  the  document  by  which  they  were  appointed :  and  that  it 
was  a  mere  subterfuge  to  make  a  distinction  between  the  duty,  and  the  name  of  the 
office,  for  the  purpose  of  abridging  the  remuneration.  As  well  (they  argued)  might 
it  be  said  that  a  person  who  should  lie  appointed  a  Commissioner  to  purchase  and  sell 
stock  foi'  his  Majesty,  would  not  be  in  fact  a  broker,  as  that  these  plaintiffs  wore  not, 
undei'  the  circumstances.  Prize  Agents,  because  they  had  been  styled  Commissioners. 
The  Jjords  of  the  Privy  Council  had  not  disputed  the  plaintiff's  having  acted  as  Prize 
Agents  on  the  behalf  of  Government,  and  they  were  admitted  to  have  saved  to  the 
King,  by  so  doing,  the  expeuce  of  employing  other  persons  in  that  necessary  capacity, 
which  his  Majesty  must  have  done  as  soon  as  the  property  had  devolved  on  and  become 
vested  in  him  jure  corome,  by  the  actual  commencement  of  hostilities.  There  was  no 
distinction,  they  urged,  between  the  case  of  the  Crown,  and  of  the  .subject,  in  this 
respect,  giving  to  the  King  a  right  to  refuse  to  the  cha-[16]-nicter  in  which  he  employed 
an  individual,  the  incidental  consequences  which  would  essentially  belong  to  it  in  the 
instance  of  a  subject,  and  that  thei-e  was  no  foundation  for  saying  that  lieing  employed 
by  the  King,  does  not  entitle  the  agent  to  the  remuneration  which,  if  employed  by  a 
subject,  he  would  have  a  right  to  demand. 

They  then  submitted,  that  if  the  proposition  now  contended  for  by  them,  was  not 
sutHeiently  suppoited  by  principles  of  law  and  reason,  and  by  the  general  understanding 
of  mankind,  there  was  to  be  found  a  decision  on  the  point,  on  the  authority  of  the 
higiiest  Court  in  this  country,  which  had  already  established  that  these  very  plaintiffs 
were,  in  point  of  legal  construction  of  the  nature  and  object  of  their  appointment,  the 
duly  constituted  Prize  Agents  of  the  Crown.  That  was  in  effect  decided  in  the  case 
of  Lnccna  v.  Craufurd  (2  N.  R.  •J6!)).  It  was  there  determined — on  the  ([uestion  of 
wiiether  there  was  a  sutlicicnt  intci'est  in  the  Commissioners  to  sustain  the  verdict  that 
had  been  taken  on  the  first  count  of  the  declaration,  which  aveired  the  interest  to  be 
in  the  Commissioners — that  after  the  commencement  of  hostilities  they  were  Prize 
Agents.  Ill  the  judgment  delivered  in  that  case  in  the  Court  of  Error,  the  majority 
of  the  Judges  considered  that  there  was  a  sufficient  interest,  the  othci's  that  there  was 
not.  When  that  case  was  afterwards  carried  up  to  the  House  of  Lords,  the  second 
and  third  ijuestions  ])ropounded  to  the  Judges  were,  what  legal  interest  the  plaintiffs  as 
Commissioners  [17]  had  under  the  act  of  Pailiament,  to  entitle  them  to  take  possession 
of  and  to  manage  (&c.)  the  property  as  such  Commissioners — and  wiiether,  under  the 
circumstances  in  evidence,  they  were  duly  and  effectually  constituted  agents  on  behalf 
of  his  Majesty,  for  the  care,  &e.  of  the  Dutch  ships  carried  into  Ireland  ;  and  whether, 
after  the  declaration  of  hostilities,  their  authority  was  to  lie  considered  in  law  as  vested 
in  them  as  Commissi(jners,  l)y  virtue  of  the  act  and  commission  :  or  as  agents  appointed 
by  the  Orders  in  Council.  LI])on  those  points  there  was  a  diflerenco  of  opinion,  five 
of  the  Judges  considered  that  the  plaintiff's  had  an  interest  as  Commissioners,  holding 
that  the  power  of  the  Commissioners  was  much  more  extensive  than  that  of  Prize 
Agents  ;  for  the  power  of  a  Prize  Agent  extends  only  to  the  taking  care  of  the  ship, 
and  managing  it  during  the  suit  in  the  Admiralty  Court ;  whereas  these  Commissioners 
performed  much  more  extensive  duties.  "The  Crown  (said  those  Judges)  appointed 
them  Prize  Agents,  for  the  purpose  of  giving  them  as  much  power  over  the  ships  in 
question,  in  the  ports  of  Ireland,  as  they  had  under  the  original  commission  in  this 
kingdom,  and  to  enable  them  to  bring  the  ships  within  their  jurisdittioii  as  Com- 
missioners." Their  o])inioii,  therefore,  that  the  plaintiffs  had  an  insmalile  interest  a.s 
Commissioners,  was  founded  upon  the  ground  that  they  had  a  uuicli  more  extensive 
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appointment  than  that  of  mere  Prize  Agents  :  for  they  said  that,  "  In  the  ordinary 
course  of  proceedings,  Prize  Agents  would  be  appointed  for  the  management  of  these 
[18]  ships  ;  but  by  these  instructions  the  King,  without  conferring  any  new  power  on 
the  Commissioners,  reserves  to  them  the  care  and  management  of  the  ships."  The 
other  Judges  were  of  opinion  that  their  function  as  Commissioners  would  not  sustain 
their  interest,  because,  till  hostilities  had  commenced,  the  Crown  had  no  right  to  the 
property,  but  when  war  had  been  declared,  thej'  appear  to  have  considered  that  the 
plaintiffs  were  to  be  regarded  as  Prize  Agents.  To  the  thiid  question  the  fi\e  first 
Judges  answered,  that  "the  plaintiffs  were  duly  constituted  Prize  Agents  of  the 
ships  sent  into  Ireland,  and  that  they  exercised  their  authority  in  Ireland  in  that 
character;  but  that  their  appointment  as  Pi'ize  Agents  in  Ireland  was  not  inconsistent 
with,  nor  in  an^'  respect  intended  to  revoke  or  abridge  their  power  as  Commissioners 
ill  England,  and  that  as  soon  as  the  four  ships  mentioned  in  the  declaration  were 
brought  by  the  King's  order  into  the  ports  of  England,  their  authority  as  Commissioners 
attached  upon  them  :"  and  they  relied  upon  the  reasons  given  in  answer  to  the  last 
question.  The  other  five  Judges,  however,  thought  that  the  plaintiffs  were  duly 
constituted  Prize  Agents  of  the  captured  ships,  and  that  their  authority  to  continue 
such  ships  under  their  care  and  management,  as  well  in  Great  Britain  as  in  Ireland, 
was  vested  in  them  as  Agents  appointed  by  Order  in  Council,  and  not  as  Commissioners 
under  the  act.  That  answer  they  considered  as  following  of  course  from  the  opinion 
befoie  given — that  after  the  commencement  of  hostilities,  the  plaintiffs  could  only  act 
[19]  under  a  new  authority  derived  from  the  Crown,  and  not  by  virtue  of  the  act  of 
Parliament:  being  of  opinion  that  they  continued  to  be  Prize  Agents,  but  necessarily 
also  to  act  as  Commissioners  ;  and  holding  that  the  reservation  contained  in  the  Order 
in  Council,  merely  limited  their  authority  as  Prize  Agents  by  their  power  as  Commis- 
sioners. The  same  view  of  it  is  clearly  expressed  by  Lord  Eldon  (having  previously 
stated  that  it  would  be  necessary  to  the  question,  to  determine  the  real  character  of 
the  Commissioners,)  was  ultimately  adopted  by  the  House  of  Lords.  His  Lordship 
says,  "  The  moment  hostilities  took  place,  the  property  was  condemned  as  prize.  The 
power  of  the  Commissioners  could  never  have  attached  upon  it  in  the  hands  of  the 
King,  nor  could  they  have  had  any  authority  to  deal  with  it,  unless  the  King  had 
thought  proper  to  grant  it  to  them.  With  respect  to  the  ships  in  the  ports  of  Ireland, 
he  expressly  constitutes  them  Prize  Agents  ; "  (so  that,  they  observed,  there  was  the 
highest  authority  for  saying  that  the  not  calling  them  Prize  Agents  cannot  be  the 
foundation  for  an  ai'gument  that  they  are  not,  in  fact.  Prize  Agents)  "and  "  (continued 
his  Lordship)  "with  respect  to  those  brought  into  this  country,  and  condemned,  he 
authorizes  them  to  deal  with  the  proceeds  in  the  manner  they  had  been  instructed 
to  deal  with  them  as  Commissioners,  and  according  to  such  insti'uctions  as  they  should 
thereafter  receive.  But  I  state  it  with  great  confidence,  though,  I  hope,  with  proper 
humility,  as  my  clear  opinion,  that  after  the  declaration  of  hostilities,  the  Commissioners 
neither  did  deal,  nor  bad  a  [20]  right  to  deal  with  the  property  as  Commissioners." 
It  was,  therefore,  the  opinion  of  his  Lordship  and  the  House  of  Lords,  that  as  well 
as  to  the  Irish  as  to  the  English  ships,  their  authority  was  revoked,  unless  it  was 
renewed  to  them  by  the  Government :  and  that  the  Commissioners,  under  the  appoint- 
ment of  the  King,  afterwards  united  both  characters.  "  His  Majesty,  having  a  title 
to  it,  makes  them  his  Agents,  and  points  out  to  them  in  what  manner  they  shall 
exeicise  that  agency,  directing,  that  it  should  be  in  the  same  manner  as  if  they  had 
derived  their  title  under  the  commission,  and  not  under  their  special  appointment 
as  Prize  Agents,"  directing  them,  in  substance,  to  exercise  their  authority  as  they  had 
exercised  it  under  the  act  of  Parliament;  but  his  Lordship  was  of  opinion  that  they 
had  no  power  under  the  act,  or  the  commission,  but  solely  under  the  appointment  of 
the  Crown,  contained  in  the  reservation,  and  which  constituted  them  Prize  Agents. 
Therefore,  upon  authoiity,  as  well  as  upon  principle,  and  the  circumstances  of  the 
case,  they  submitted,  it  was  clear,  that  the  plaintiff's  did  sustain  the  character  of  Prize 
Agents  :  and  if  so,  that  they  were  entitled  in  law  and  in  justice  to  the  remuneration 
attached  to  Prize  Agency  by  custom  and  the  universal  assent  of  the  mercantile  world. 
If,  however,  on  the  other  hand,  the  Court  should  hold  that  the  plaintiffs  are  not 
to  be  considered  as  Prize  Agents,  and  entitled  to  their  commission  upon  the  gross 
proceeds  ;  they  contended,  according  to  the  prayer  of  their  bill,  that  as  Commissioners 
of  the  Crown  the  plaintiff's  [21]  were  bailiffs,  and  that  all  fair  expences  incurred  by 
them  would  be  a  charge  that  they  would  be  clearly  entitled  to  make  against  their 
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principal,  every  a^'eiit  being  entitled  to  charge  his  f.iii-  expenditure,  unless  custom 
prevent  his  so  doing.  The  Coramissioners  (they  stated)  had  necessarily  been  compelled 
to  have  an  extensive  establishment  of  eleiks  and  offices  for  the  conduct  of  their  business, 
reaching  to  every  out-port  of  the  country  ;  the  expences  of  which  establishment  for 
such  a  period  of  time  as  their  eonmiission  necessarily  lasted  in  consequence  of  litiga- 
tion (above  twenty  years)  had  exceeded  21,5001.  :  and  the  Privy  Council  admit,  that 
if  they  are  not  entitled  to  commission  upon  the  gross  proceeds,  as  Prize  Agents,  but 
on  the  net  proceeds  as  Commissioners,  they  are  entitled  to  their  necessary  expences  ; 
they  therefore  luged  that  the  Auditors,  who  were  bound  to  obey  the  orders  of  their 
superiors,  had  no  right  to  sui'charge  the  plaintitis  the  difference  of  the  amount  of  the 
commission  upon  the  gross  proceeds,  and  still  less  to  refuse  to  allow  the  expences, 
contrary  to  the  express  recommendation  of  the  Privy  Council.  Then  the  diflerence 
upon  the  net  or  gross  proceeds,  amounting  to  27,0001.  and  a  fraction,  and  the  expences 
of  their  office  being  21,5001.  the  difference  to  be  disallowed  would  be  only  55001.  ; 
therefoie,  if  these  gentlemen  are  not  Prize  Agents,  they  are  entitled  to  be  allowed 
the  expences  of  their  establishment,  so  that  that  surcharge,  instead  of  being  27,0001. 
and  upwards,  ought  to  have  been  only  55001. 

They  next  proceeded  to  the  consideration  of  [22]  the  question  of  interest,  and  the 
charge  made  against  the  Commissioners  of  42,0001.  and  upwards,  admitted  by  the 
Commissioners  to  have  been  interest  made  by  them  on  monies  remaining  in  their 
hands,  but  not  unnecessarily,  nor,  indeed,  was  it  even  suggested  by  the  Auditoi's  to 
be  unnecessarily  remaining  in  their  hands  ;  and  which  they  insisted  wei'C  mere  floating 
balances,  subject  to  pending  claims  in  a  constant  course  of  daily  determination. 

They  observed  that  the  reason  upon  which  the  Board  had  made  this  charge,  as 
stated  hy  themselves,  in  the  document  put  forth  by  them  on  the  subject,  was  upon 
the  general  principle  of  all  public  accountants  being  accountable  for  all  sums  of  money 
that  "  shall  at  any  time  accrue  to  them,  and  be  received  by  them,  oi'  by  any  person 
or  per.sons  on  theii'  behalf,  by  virtue  of  their  office  or  employment  in  the  public 
service,  othei'  than  such  as  they  shall  be  duly  authorised  to  receive  and  retain  as 
a  remuneration  for  such  office  or  employment ; "  and  they  refer  to  the  Order  of 
Council,  of  the  .'3d  of  iMay,  1.S09,  dii'ecting  these  accountants  to  give  credit  in  their 
accounts  for  all  sums  received  by  them  for  interest,  on  any  balances  they  have  at  .-uiy 
time  had,  or  may  now  have  in  hand,  as  conclusive  with  regard  to  the  surcharge  of  that 
sum  for  which  they  have  not  given  credit  to  Government  in  their  account.  But  that 
they  denied  to  be  the  law  :  and  consequently,  therefore,  that  any  ground  was  laid  at 
all  for  charging  the  plaintiff's  with  interest  to  the  amount  of  42,0001.,  submitting,  that 
before  the  [23]  audit  acts,  as  those  acts  and  their  provisions  necessarily  prove,  all 
public  accountants  were  considered  entitled  to  the  interest  on  balances  of  pulilie 
monies  in  their  hands ;  so  that  they  were  ready  at  all  times  to  answer  the  demands 
of.  the  public,  when  made  upon  them — that  there  was  nothing,  in  those  statutes,  or  at 
common  law,  which  could  operate  to  render  these  Commissioners  accountable  to 
Government  for  the  interest  on  monies  necessarily  and  pro])crly  remaining  in  their 
hands,  so  that  they  were  not  defaulteis,  but  prepared  when  called  upon  to  ])ay  it  over, 
or  to  account — and  that  if  they  were  not  ready  to  pay  at  the  time  whcTi  balances 
were  in  their  hands,  it  appears  matter  of  great  doubt,  whether,  even  in  that  case, 
they  could  be  so  charged,  as  coming  within  those  acts,  because  they  do  not  make 
provision  for  a  case  like  the  present,  where  money  has  not  been  improperly  retained 
in  the  hands  of  the  accountant,  and  here  that  is  not  suggested.  Those  sums  were, 
in  fact,  lialances  which  the  Crown  could  not  at  any  time  have  flemanded  or  taken  from 
the  plaintill's  ;  and  which  the  Crown  had  not,  at  any  time,  a  right  to  call  for  ;  because 
this  -12,(J00l.  was  the  interest  of  money  necessarily  ko])t  in  their  hands  to  answer 
expected  successful  claims,  always  on  the  point  of  determination,  sometimes  to  an 
amount  of  considcralile  ni.igiu'tude.  Whether,  theiefore,  the  balances  in  the  hands 
of  the  CommissioiKMs,  which  were  retained  by  them  for  the  various  purposes  and  duties 
eiHuner.itcd  and  ini])osed  by  the  several  sections  of  the  act  authorising  their  oiigiiiiil 
appointment,  resulted  from  money  kept  in  their  hands,  and  produced  liy  the  [24]  dis 
posal  of  the  property  :  or  whether  it  had  been  advanced  to  them  liy  draft,  after  it  had 
been  paid  by  them  into  the  Bank,  the  principle  of  keeping  the  interest  which  it  should 
produce  would  be  precisely  the  same.  However  the  |)rincipal  sums  might  come  to 
them,  whether  reguhuly  oi'  irregularly,  the  interest  would  belong  to  tliom,  which  shouhl 
be  made  of  it  while  necessarily  under  their  accident^il  controul.     All  that  could  bo 
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required  of  them  would  be,  to  be  able  to  shew  that  they  never  kept  more  than  they 
calculated  to  be  enough  to  answer  the  claims  against  them  ;  and  it  is  not  pretended  that 
those  calculations  were  not  bona  fide.  The}'  submitted,  as  a  further  objection  to  the 
Crown  claiming  the  interest  made  on  such  balances,  that  during  the  time  they  remained 
in  their  hands,  they  formed  no  part  of  the  public  money,  but  were  in  medio  between 
the  Crown  and  the  claimants  ;  and  it  depended  on  the  adjudications  of  the  Admiralty 
whether  it  belonged  to  the  one  or  the  other.  They  also  insisted,  that  independently 
of  these  acts  of  Parliament,  public  accountants  were  not  answerable  to  Government 
for  the  interest  on  monies  in  their  hands,  as  of  common  right — that  the  Crown  must 
shew  some  ground  for  demanding  interest ;  and  that  very  few  cases  could  occur  (unless 
a  special  bargain  was  made)  prior  to  this  act,  in  which  the  Crown  would  be  entitled 
to  it — that  the  law  does  not  require  that,  in  every  case  of  interest  made  by  a  public 
accountant,  it  is  to  be  paid  over  to  the  public,  unless  he  can  shew  some  reason  why  he 
should  keep  it ;  on  the  contrary,  he  may  retain  it,  unless  the  iiuditors  can  shew  a  reason 
[25]  why  he  ought  not,  provided  he  be  always  ready  to  make  necessary  payments. 
They  submitted,  therefore,  that  the  plaintiH's  were  entitled  to  render  the  balances 
productive,  which  they  must  do  upon  their  own  risk  and  responsibility,  they  being 
liable  for  all  the  securities  on  which  they  may  invest  it ;  and  that  they  are  entitled  so 
to  do,  as  an  accidental  emolument  attached  to  their  situation,  unless  some  law  or 
reason  to  the  contrary'  can  be  shewn.  On  that  part  of  the  argument,  they  cited  the 
following  cases  from  Viner's  Abr.  tit.  Account  [0.],  pi.  12,  p.  162,  and  Roll.  Abr.  12.5, 
pi.  12.  "If  a  man  receives  money  of  J.  L.  to  deliver  to  J.  D.,  as  a  messenger,  in  an 
account  against  the  liailee,  he  shall  be  discharged  before  auditors  by  tender  in  Court 
of  the  principal  sum  ;  for  he  is  not  to  account  for  the  profit  thereof  in  the  mean  time, 
though  he  hath  detained  it  in  the  mean  time  ;  for  he  did  not  receive  the  money  to 
merchandize,  liut  only  to  deliver  over,"  and  ib.  pi.  1.3.  "  >So,  if  my  bailifl'  of  my 
manor  I'eceives  the  rents  of  nw  tenants,  and  retains  them  for  two  or  three  years,  3^et, 
in  a  writ  of  account,  he  is  not  to  account  for  the  profits  coming  therefrom  in  the  mean 
time  ;  for  he  had  not  my  warrant  to  merchandize  with  them,  or  to  gain  or  lose." 
Fitzherbert,  Nat.  Brev.  tit.  Writ  of  Account,  p.  117,  in  notis.  And  they  submitted, 
that  unless  there  wei'e  any  thing  in  the  King's  prerogative  which  distinguished  the 
cases,  the  plaintiffs  were,  with  regard  to  the  Crown,  in  the  same  situation  as  receivers 
in  the  Court  of  Chancery  are,  with  respect  to  the  infants,  or  the  married  women,  on 
whose  behalf  they  are  appointed,  who  never  pay  [26]  over  balances  till  three  months, 
and  sometimes  half  a  year  after  they  are  due ;  and  they  have  a  right  to  make  interest 
of  the  money  whilst  remaining  in  their  hands,  without  being  accountable  for  it  to  the 
Court,  or  to  the  persons  for  whom  they  arc  bailiffs  ;  and  that  is  a  part  of  their 
remuneration.  They  are  not  trustees  ;  and  therefore  have  no  cestui  qui  trust,  to 
whom,  as  trustees,  they  would  be  accountable  for  the  fruit  of  the  employment  and 
use  of  the  principal. 

On  the  argument  expected  to  be  founded  on  the  fact,  that  the  act  of  Parliament 
contains  a  peremptory  direction  to  pay  overall  sums  forthwith  to  the  Bank  of  England, 
they  insisted,  that  it  was  clearly  necessary  for  the  plaintitt's  to  keep  money  in  their 
hands  to  satisfj'  the  claims  to  be  paid  by  them  :  and  that  it  must  be  intended,  that 
they  are  directed  to  pay  over  to  the  Crown  only  the  clear  ultimate  balance,  after  the 
discharge  of  all  demands — or  the  net  produce,  which,  being  once  paid  into  the  Bank, 
was  there  to  remain,  subject  to  such  orders  as  his  Majesty,  with  the  advice  of  his 
Privy  Council,  might  think  fit  to  give  thereupon  :  that  is,  until  such  final  orders  as 
might  be  made,  whether  they  should  be,  in  the  result,  to  pay  it  to  the  parties  to  whom 
it  should  be  adjudged  to  belong,  or  to  his  Majesty,  in  right  of  his  Crown — for  that  it 
could  not  be  meant  that  the  Commissioners  were  to  appl}',  from  time  to  time,  to  his 
Majesty  in  Council,  for  permission  to  draw  a  draft  upon  the  Bank,  to  meet  current 
expenccs ;  such  an  interpretation  would  be  most  inconvenient,  and  such  as  no  man, 
whether  mei-chant  or  lawyer,  could  possibly  [27]  suggest,  as  the  fair  construction  of 
the  Legislature.  The  Commissioners  are  to  be  furnished  with  money  in  the  first 
instance,  to  pay  oft'  the  ci'ews  of  detained  vessels,  if  the  demand  should  appear  to 
them  to  be  just.  Money  was  to  be  issued  to  them  on  account;  but  they  were  to  take 
care  that  all  money  which  should  be  so  issued  to  them  should  be  replaced  out  of  the 
sale  of  the  ships  and  cargoes,  as  soon  as  they  should  be  sold.  It  is  to  be  inferred, 
therefore,  that  those  payments  to  the  crews  were  to  be  defrayed,  by  the  Commissioners, 
out  of  monies  to  arise  from  sales,  as  soon  as  they  should  have  become  productive ;  and 
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that  money,  wliith  h;id  been  iulvanced  to  them  by  the  Tieasiiiy,  they  were,  in  the 
first  instance,  to  rephice,  as  soon  as  there  should  be  money  enough  received  by  them 
from  the  sale  of  the  ships  and  cargoes  ;  and  they  were  not  to  replace  that  money  by 
paying  it  into  the  Bank,  but  by  paying  it  to  the  Treasury,  who  had  advanced  it. 

The  first  act  of  Parliament,  providing  for  the  payment  of  intei'est  by  accountants, 
they  observed,  was  the  39th  &  40th  of  tteo.  III.  c.  5i,  and  that  only  two  cases  are 
provided  for  by  that  act.  After  reciting  the  expediency  of  charging  pulilic  accountants 
with  the  payment  of  interest  upon  public  monies  received  by  and  due  from  them,  it 
enacts,  that  in  all  cases  where  any  person  employed  in  the  collection  or  receipt  of  atiy 
part  of  his  Majesty's  revenue,  shall,  from  and  after  the  passing  of  the  act,  die,  or  go 
out  of  ottice,  being  indebted  to  his  Majesty  at  that  time,  in  respect  of  his  said  office, 
to  the  amount  of  5001.  or  up-[28]-wards,  the  pi'oper  officer  is  to  charge  him,  in  case  of 
death,  from  twelve  months  after,  or,  in  case  of  going  out  of  office,  from  three  months 
after,  with  interest  at  the  rate  of  51.  per  cent,  per  annum,  upon  the  whole  of  such 
lialance  due  from  him.  That  provision,  they  submitted,  clearly  cannot  apply  at  all  in 
this  case.  These  plaintiffs  had  not  died,  nor  gone  out  of  office,  nor  is  there  a!iy  chai'ge 
made  upon  them  upon  those  grounds  ;  but  the  42,0001.  is  the  interest  made  by  them 
while  their  functions  were  in  full  exercise.  The  act  then  gives  to  the  party  aggrieved 
a  right  to  apply  to  this  Court  by  motion,  who  shall  give  him  relief  in  a  summaiy  way, 
if  it  thinks  it  just  and  reasonable. 

The  fourth  section  provides,  "that  upon  any  audit  which  .shall  take  place  after  the 
passing  of  the  act  of  any  ordinary  or  extraordinary  account,  where  it  shall  appear  to 
the  Commissioners  for  auditing  the  public  accounts,  that  any  public  accountant  is 
indebted  to  his  Majesty,  upon  the  balance  thereof,  in  the  sum  of  5001.  and  upwards, 
such  account  not  being  an  account  curient,  it  shall  and  may  be  lawful  for  the  said 
Commissioners,  at  their  discretion,  to  charge  the  said  accounting  party  with  interest 
upon  tlie  whole  or  any  part  of  the  said  balance,  for  such  period  of  time  past,  and  at 
such  rate  of  interest,  as  they  shall  deem  to  be  just  and  reasonable,  so  that  the  .said 
rate  of  interest  do  not  exceed  51.  per  cent,  per  ainium  ;  then  they  are  required  to  give 
notice  ;  and  a  further  charge  is  to  be  made  in  the  interval  between  the  statement  of 
the  account  [29]  and  the  declaration.  The  case  also  does  not  apply  to  the  present 
circumstances,  so  far  a.s  relates  to  the  4:2,0001.  ;  for,  at  the  time  when  the  42,0001.  was 
made  by  these  Commissioners,  the  account  was  undoul)tedly  an  account  curient  in  the 
strictest  sense  of  those  words  ;  the  parties  were  receiving  sums  of  money  on  tlio  one 
side,  and  making  payments  on  the  other ;  and  the  interest,  to  the  amount  of  42,0001., 
which  was  made  from  the  time  when  the  Commissioners  were  appointed,  was  made  at 
a  time  when  they  were  retaining  in  their  hands  monies  for  the  purpose  of  meeting  the 
various  disbursements,  which  they  were  bound  to  make,  and  the  numerous  and  large 
claims  daily  established  against  them,  and  they  were  also  receiving  the  monies  aiising 
from  the  sale  of  ships  and  cargoes— and  that  constituted  strictly  an  account  current 
during  the  whole  of  that  period.  That  section  must  be  taken  to  apply  wholly  to  a 
case  in  which  the  auditois  find  a  party  presently  indebted,  and  indebted  upon  an 
account  final,  not  an  account  current,  as  in  the  case  of  a  collector  of  taxes,  who  is  to 
receive  monies,  and  pay  the  amount,  whatever  it  may  be,  over  to  his  immc(liatc 
supei'ioi',  or  to  the  Kxchequcr,  and  such  ;i  person  cannot  be  .said  to  be  indel>ted  upon 
an  account  current. 

The  othei'  act  of  Pai'liament,  which  carries  the  responsibility  of  public  accoiuitants 
still  furtiier,  is  the  47th  (leo.  III.  scss.  2,  c.  30.  It  recites  the  3'Jth  and  40th  of  llu'. 
King,  and  that  it  is  just  and  reasonable  that  persons  who  have  improperly  and  un-[30]- 
nece.ssarily  retained  in  theii-  hands  largo  balances  of  public  money,  should,  in  certain 
cases,  be  charged  with  interest  ujion  such  balances;  but  no  power  is  given  by  the  said 
act  to  charge  such  persons  with  interest,  except  in  the  cases  th;it  are  particularly 
specified  in  the  said  act,  (which  seems  to  assume  pretty  clearly  that,  l>ut  for  that  ad, 
parties  could  not  be  charged  with  interest,  but  ujion  special  groinids  arising  fi'oni 
contract)  it  is  therefore  enacted,  that  in  all  cases  in  which  it  shall  appear,  ui)iin  llu; 
examination  oi-  audit  of  jjublic  accoiuits,  that  balances  of  public  money  have  imiiropeily 
and  unnecessarily  remained  in  the  h.inds  of  the  accountant,  it-  shall  be  lawful  foi'  the 
Commissioners  for  auditing  the  public  accounts,  and  all  other  olliccrs  who  shall  bo 
charged  with  the  duty  of  examining  and  finally  pa.ssing  such  accounts,  and  th(\v  are 
thereby  authorized,  in  all  cases  in  which  it  shall  appear  to  tlicni  to  be  just  and  reason- 
able, to  charge  such  accountants  with  interest  upon  the  whole  or  any  part  of  the  said 
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biilHUces,  for  such  period  of  time  past,  aud  at  such  rate,  not  exceeding  51.  per  cent. 
per  annum,  as  they  shall  deem  reasonable,  although  it  shall  appear  that  such  accountants 
were  not  indebted,  at  the  time,  or  in  the  manner  mentioned  and  specified  in  the  said 
recited  act.  Then  it  authorises  them,  in  certain  cases,  to  make  annual  rests  in  the 
account,  and  to  give  notice  to  paities  chai-ged,  who  may  appeal  to  this  Coui't  in  a 
summary  way,  who  shall  make  such  order  thereupon  as  justice  shall  require ;  aud  the 
several  persons  whose  duty  it  is  to  make  up  such  accounts  shall  govern  themselves 
accordingly. 

[31]  Thus  it  appears  that  the  former  act  did  not  extend  to  this  case,  but  only  to 
cases  were  the  money  remained  as  a  balance  in  the  hands  of  the  accountants  after  the 
time  of  their  having  died  or  gone  out  of  office  ;  and  then  the  last  act  makes  a  further 
provi.sion  for  the  case,  where  the  money  had  been  improperly  withheld  generally, 
enacting,  that  where  that  should  be  the  case,  it  might  be  lawful  for  the  commissioners, 
in  their  discretion,  to  charge  the  party  with  interest,  subject  however  to  the  super- 
vision of  this  Court. 

In  this  case,  they  observed,  it  had  not  even  been  chaiged  that  the  nionej'  upon 
which  the  interest  arose  was  at  any  period  of  time  improperly  or  unnecessarily 
withheld  by  the  plaintifl's  ;  for  the  charge  is  not  made  against  them  upon  that  ground, 
but  merely  because  they  did  in  fact  make  it.  But  they  contended  that  the  fact  of 
their  having  actually  made  it  productive  of  interest,  without  proof  of  the  retainer  of 
the  principal,  having  been  unnecessary  and  improper,  does  not,  in  the  smallest  degree, 
affect  the  question  of  right.  It  is  to  be  supposed,  that  all  persons  who  have  large 
sums  of  money  in  their  hands,  which  they  are  entitled  to  hold,  will  make  them 
productive  of  interest ;  and  it  is  in  cases  only  where  such  balances  have  been 
improperly  withheld,  that  the  party  is  by  this  act  made  chargeable  ;  and  there  is  no 
law,  common  or  statute,  which,  in  the  case  of  public  accountants,  generally  requires 
that  they  shall  not  retain  interest  made  upon  [32]  money  in  their  hands,  whilst  they 
at  all  times  have  it  ready  for  the  exigencies  of  the  service  entrusted  to  them ;  and  if 
they  have  it,  and  perform  those  services,  and  the  money  is  duly  paid  over  when 
required,  they  perform  legally,  as  well  as  morally,  their  duty,  and  they  are  as  much 
entitled  to  the  interest  they  make,  as  a  banker  is  entitled  to  the  interest  arising  from 
the  money  put  into  his  hands  by  his  customers. 

In  the  case  of  several  public  accountants,  the  law  has  very  recently  been  altered, 
whilst  others  are  still  entitled  to  the  right  of  keeping  the  interest  on  the  money  in 
their  hands.  Thus  the  Paymastei'  of  the  Navy  is  now,  since  the  office  has  been 
regulated  by  statute,  no  longer  entitled  to  interest,  but  previously  he  was  not  account- 
able for  interest.  It  was  so  with  the  ^Masters  in  Chancery,  and  it  is  so  at  this  moment 
with  respect  to  the  Receivers  of  the  land-tax,  and  Keceivers-General  for  counties — 
persons  generally  of  respectable  station  are  appointed,  with  salaries  such  as  would 
never  make  it  worth  while  to  those  gentlemen  to  accept  it,  amounting  only  to  fifteen 
or  twenty  pounds  a  year ;  they  make  interest  of  the  money,  having  it  always  ready 
to  pay  over  whenever  it  shall  be  demanded  ;  but  during  the  interval  they  avowedly 
make  interest  upon  it,  and  that  is  the  source  to  which  they  look  for  their  remuneration. 
It  is  so  with  respect  to  the  Registrar  of  the  Admiralty,  and  the  Deputy  Remembrancer 
of  this  Court,  and  that,  notwithstanding  the  special  attention  of  the  Legislature  [33] 
has  been  recently  called  to  the  subject,  and  although  they  have  legislated  >ipon  it, 
they  have  not  interfered  with  the  vested  right  of  the  present  Registrar ;  for  the 
provision  made  is  to  take  effect  after  his  demise  or  resignation  :  and  the  Deputy 
Remembrancer  of  this  Court  is  still  fully  in  possession  of  that  right  without  infraction 
of  any  law.  They  enforced  these  propositions  by  reasons  of  analogy  with  the  rule  of 
the  common  law,  which  does  not  give  interest  on  money  withheld,  except  in  the  ease 
of  bills  of  exchange,  and  that  is  an  exception  by  force  of  the  custom  of  merchants, 
but  in  the  common  action  for  money  had  aud  received,  interest  on  the  sum  recovered 
is  never  allowed,  and  is  only  to  be  oljtained  collaterally. 

As  to  the  surcharge  of  interest  upon  the  difference  between  the  gross  and  the  net 
proceeds,  amounting  to  27,0001.  and  a  fraction,  from  the  3d  of  May,  1809,  the  date 
of  the  first  Order  in  Council  upon  the  subject,  until  the  statement  of  the  account  by 
the  Auditors, — they  submitted,  that  if  the  Commissioners  were,  as  Prize  Agents, 
entitled  to  charge  commission  upon  the  gross  proceeds,  of  course  the  surcharge  of 
interest  on  the  difterence,  must  fall  to  the  ground  ;  or  if  they  are  not  entitled  to 
retain  such  commission  to  be  charged  upou  the  gross,  but  the  net  proceeds,  then  their 
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expences  ought  to  be  allowed,  which,  amounting  to  about  22,0001.,  would  reduce  the 
difference  to  50001.  instead  of  27,0001.  and  on  that  smaller  sum  only,  such  interest 
ought  to  be  charged. 

[34]  The  surcharge  of  interest,  they  submitted,  would  depend  on  the  plaintiB's 
being  held  to  be  properly  called  upon  to  pay  over  the  interest  itself,  or  not ;  but  at 
all  events  they  insisted  the  Commissioners  could  not  be  called  upon  to  p;iy  interest 
upon  that  interest,  but  from  the  period  at  which  they  ought  to  have  paid  the  interest 
itself  over. 

The  surcharge  of  3-5001.  for  brokerage  in  etieeting  insurances,  they  contended  was 
unfounded,  submitting  that  that  was  a  part  of  their  duty  advantageously  performed, 
whereby  expence  was  saved  to  the  King  ;  and  therefore  furnishing  a  claim  for 
remuneration,  independently  of  their  other  services  and  of  the  character  in  which 
they  had  been  performed. 

On  general  principles  therefore,  they  contended  that  the  plaintift's  were  de  jure 
to  be  considered  as  Prize  Agents,  having  de  facto  performed  all  the  functions  of  Prize 
Agency,  together  with  many  more,  and  because  after  a  declaration  of  hostilities  they 
could  not  have  acted  but  as  agents  for  prize, — that  they  acted  so  expiessly  and  by 
appointment  as  to  the  Irish  .ships,  and  in  effect  and  by  necessary  implication  as  to  the 
English  ships;  that  although  the  words  "Prize  Agents  "are  not  mentioned  in  the 
act  or  the  commission,  the  reservation  in  the  instructions  as  to  their  duties  under  the 
act  clearly  shews  they  were  Prize  Agents,  for  they  could  not  deal  with  the  matters 
thereby  entrusted  to  them  otherwise  [35]  than  as  Prize  Agents  ;  that  if  they  were  Prize 
Agents,  they  became  (there  being  ]io  specific  bargain  between  them  and  the  Crown) 
entitled  to  be  paid  that  commission  to  which  persons  were  usually  and  by  custom  entitled 
for  Prize  Agency,  which  was  at  that  time  five  per  cent,  upon  the  gross  proceeds,  and 
that  not  controverted  on  the  othei'  side,  but  recognized  by  the  act  of  the  45th  of  the 
King,  ch.  72,  s.  69,  which,  for  the  first  time,  introduced  a  diflerent  remuneration  for 
Prize  Agents,  directing  that  they  should  in  future  charge  their  commission  upon  the 
net,  and  not  upon  the  gross  proceeds  ;  that  if  Prize  Agents  were  entitled  before  that  act 
to  charge  their  commission  upon  the  gross  proceeds,  so  would  the  plaintifl^s.  And 
they  also  insisted,  that  they  were  entitled  either  as  Prize  Agents  or  as  Commissioners, 
or  whatever  might  be  their  character,  to  the  benefit  of  making  profit  by  interest  of 
monies  remaining  necessarily  in  their  hands  for  current  exigencies,  until  those  monies 
should  be  wanted,  so  that  they  were  always  ready  to  meet  the  exigencies  of  their 
situation  when  the  necessary  calls  should  be  made  upon  them;  in  fine,  that  to 
establish  that  the  plaintiffs  were  Prize  Agents,  was  to  establish  the  whole  of  their 
case,  with  the  exception  of  the  brokerage,  which  must  stand  upon  its  own  ground. 

That  if,  on  the  other  hand,  the  plaintiffs  were  not  Prize  Agents,  then  they  ought 
to  be  allowed  to  charge  commission  upon  the  net  proceeds,  as  Commissioners,  and  to 
be  allowed  besides  the  ex-[36]  pences  of  their  establishment,  which  would  come  to 
within  55001.  of  the  same  amount,  and  would  reduce  the  ditl'eience,  with  ,all  tlie 
accunuilalion  of  interest  u])on  that  difference,  to  a  minor  point — and  that  at  all  events 
the  dates  which  the  Auditors  have  taken  for  their  computations  were  erroneous  and 
calculated  to  work  injustice. 

Finally,  they  contended  tli.it  if  the  plaintiffs  were  not  to  be  considered  Prize 
Agents,  l)ut  accountants  having  money  in  their  hands,  yet  as  they  held  tliat  money 
under  circumstances  not  calling  upon  them  to  account  for  the  interest  made,  they  not 
being  shewn  or  even  charged  to  have  uiniecessarily  or  im])iopeily  retained  for  an 
hour  any  part  of  that  money,  but  it  lacing  money  which  they  kept  to  answer  current 
expences,  or  demands  likely  to  be  made  upon  them,  they  were  entitled  to  make 
interest  of  it  in  the  mean  while  :  that  the  general  ground  that  all  public  account.ants 
are  acc()nntal)le  for  interest,  is  not  su])porto<l  by  any  law  or  sl^ituto ;  that  if  they  are 
entitled  to  the  42,0001.  interest  so  made  by  them,  of  course  they  arc  not  liable  to  be 
surcharged  with  the  interest  arising  upon  it,  and  at  all  events,  if  they  are  chargeable 
with  any  interest,  they  were  not  liable  from  the  periods  at  which  they  are  stated  to 
be  chaigeable,  nor  until  there  was  a  declaiation  of  tiie  accounts  maile,  which  should 
state  that  it  was  imjiroper  for  tiieni  to  retain  it,  and  to  which  they  would  he  bound 
to  defer  ;  tliat  the  charge  of  the  l)rokcrage  being  no  extra  chaigo  upon  (iovciiinicnt, 
but  as  [37]  an  allowance  made  to  them  as  brokers  in  the  customary  course  by  the 
underwriters,  the  Crown  ought  not  to  claim  the  principal,  sum  ;  but  even  if  thoy 
claim  the  principal,  at  all  events  they  ought  not  to  claim  the  interest ;  or,  claiming 
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the  interest,  they  ought  not  to  claim  it  until  the  period  had  occurred  when  they  were 
called  on  to  pay  it  over  by  a  competent  authority,  or,  at  least,  until  they  were  bound 
to  have  paid  it  without  such  call. 

The  Attorney  General,  Dauncey,  and  Mitford,  for  the  Crown,  insisted  that  the 
plaintifis  were  not  entitled  to  any  part  of  the  prayer  of  the  bill. 

Before  the)'  entered  on  the  defence  they  submitted,  as  an  objection  in  limine  to 
the  jurisdiction,  that  in  a  case  of  this  description,  where  the  plaintiffs  had  been  employed 
by  the  Crown  without  any  understanding  with  respect  to  remuneration,  they  had  no 
right  to  apply  by  bill  to  this  Court,  or  in  any  other  manner  to  any  Court  of  Justice, 
to  fix  in  their  favor  a  quantum  meruit  of  remuneration  to  be  paid  to  them  by  the 
Crown  ;  that  w'hatever  claim  they  might  have  in  a  moral  sense,  they  had  no  means  of 
enforcing  it  at  law ;  that  there  was,  in  that  respect,  a  necessary  distinction  between 
employment  by  the  Crown  and  by  the  subject,  as  in  the  latter  case  the  person  employed 
would,  unless  his  services  were  purelj'  gratuities,  have  a  right  to  apply  to  a  Court  for 
recovering  either  his  stipulated  remuneration,  or,  where  the  considera-[38]-tion  were 
left  open,  a  quantum  meruit ;  whereas  the  remuneration  of  persons  employed  by  the 
Crown  on  the  other  hand  was  wholly'  at  the  discretion  of  the  King,  and  the  reason 
was  ob\'ious,  for  otherwise  e^•ery  public  functionary  who  could  assimilate  his  services 
to  those  which,  between  subjects,  were  accustomed  to  a  particular  I'ate  of  remuneration, 
might  have  power  to  bring  an  action  or  file  a  bill  against  the  Crown  on  every  occasion 
of  personal  dissatisfaction,  to  the  great  hindrance  and  embarrassment  of  the  public 
business.  It  was  true  (they  observed)  that  in  the  present  case  there  was  this  distinc- 
tion, that  there  happens  to  be  monej'  in  the  hands  of  the  plaintiffs,  and  therefore  the 
question  is,  in  fact,  whether  the  party  be  entitled  to  frame  his  claim  of  quantum  meruit 
in  form  of  a  set-off  against  the  demand  of  the  Crown,  calling  for  an  account  of  money 
remaining  in  his  hand.s,  arising  from  the  disposal  of  the  property  of  the  Crown,  on  the 
ground  of  a  lien  for  the  amount  of  some  suggested  right  to  remuneration  for  certain 
services.  Still,  in  principle,  the  right  claimed  must  be  the  same,  and  must  be  founded 
on  the  same  rules,  the  only  difl'erence  being  the  mode  of  ascertaining  and  obtaining  it. 
If,  therefore,  the  plaintifis  were,  in  such  a  case  as  this,  entitled  to  retain  money  in 
their  hands  on  that  ground,  they  would  also  be  equalh'  entitled  to  demand  it  at  the 
hands  of  the  Crown,  in  a  case  where  the}'  should,  in  performance  of  their  duty,  have 
paid  the  whole  into  the  Treasury  ;  and  if  they  should  be  found  to  have  no  efiectual 
means  of  redress  [39]  in  the  latter  case,  they  could  have  no  such  right  to  secure  them- 
selves l)y  retainer  in  the  former.  In  all  cases  of  public  employment  by  the  Crown, 
therefore,  they  insisted  the  functionary  was  entirely  dependant  for  remuneration  on 
the  liberality  of  the  Crown,  and  could  have,  from  the  political  nature  of  the  coiniection, 
no  legal  right  to  or  means  of  putting  in  force  a  claim  of  compensation  through  the 
medium  of  a  Court  of  Law,  his  only  course  for  redress  being  by  petition  of  right :  and 
they  referred  to  Com.  Dig.  tit.  Action,  C.  1,  Prerogative  D.  78. 

They  contended,  therefore,  that  even  if  the  plaintiffs  should  be  held  to  be  entitled 
to  remuneration  as  Prize  Agents  of  the  Crown,  they  could  not  enforce  any  such  claim 
on  their  part  as  that  now  set  up  in  answer  to  the  demand  of  the  Crown — that  they 
should  render  their  accounts  after  the  manner  prescribed — that  they  were  wholly,  in 
respect  of  remuneration,  in  the  hands  of  the  Crown,  and  were  entitled,  undei-  this  sort 
of  unconditional  engagement,  to  no  more  than  what  his  Majesty  or  his  Auditors  might 
think  proper  to  allow  them.  It  had  been  so  with  the  Commissioners  of  the  French 
ships  which  were  detained  in  17-56,  who  were  allowed  a  remuneration  of  only  two  and 
a  half  per  cent,  on  the  net  proceeds,  and  no  one  of  those  had  ever  thought  of  being 
dissatisfied,  or  making  any  further  demand  upon  the  public.  Whether  the  Commis- 
sioners were  to  be  considered  Prize  Agents  to  the  King,  or  not,  it  [40]  could  make  no 
difference  in  the  principle  ;  but  they  insisted  that  they  were  not,  nor  could  be  con- 
sidered Prize  Agents  according  to  the  well  known  incidents  of  such  employment,  as 
recognized  by  law  and  the  statutes  relating  to  it.  In  the  33d  of  Geo.  III.  c.  66  (before 
the  appointment  of  the  plaintiff's)  there  were  many  regulations  and  enactments  i-espect- 
ing  Pi'ize  Agents — such  as  that  the}'  should  register  their  appointment,  the  power  of 
attorney,  &c. — not  one  of  which  had  been  complied  with  by  the  plaintiff's,  and  that 
for  the  obvious  reason  that  they  were  not  and  did  not  consider  themselves  to  be  Prize 
Agents  in  fact,  by  virtue  of  their  special  appointment.  They  urged,  that  in  all  their 
conduct,  and  in  every  transaction,  the  plaintiffs  had  acted  not  as  Piize  Agents,  but  as 
Commissioners — that  they  had  always  so  stiled  themselves,  and  in  the  case  of  Lucena 
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V.  Craufurd,  both  in  the  original  cause  and  on  the  venire  de  novo,  had  relied  upon  their 
interest  as  Commissioners,  and  averred  the  interest  to  be  in  them  in  that  character — 
and  that  they  had  preserved  that  character  and  description  of  themselves  throughout, 
in  all  their  correspondence  with  the  Lords  of  the  Privy  Council,  and  upon  all  other 
occasions,  till  the  year  1809,  when,  for  the  purpose  of  the  present  claim,  they  first 
begun  to  assume  the  name  of  Prize  Agents,  and  to  insist  on  a  legal  right  to  a  per 
centage,  according  to  the  then  accustomed  rate  of  remuneration.  They  then  adverted 
to  the  imperative  language  of  the  act  of  the  Parliament,  directing  the  plaintitfs,  after 
payment  of  the  duties  and  expences  of  sale,  [41]  to  pay  the  proceeds  into  the  Bank 
of  England,  which  would  be  inconsistent  with  their  appointment  as  Prize  Agents  ;  for, 
had  they  been  invested  with  that  character,  they  would  have  had  a  right  to  have 
retained  their  commission  out  of  the  proceeds,  before  they  should  paj^  it  into  the 
bank  :  and  they  contended  that  the  huiguage  and  the  terms  of  the  several  Orders 
ill  Council  (on  some  of  which  the  plaintiff's  had  much  relied),  were  also  quite  incom- 
patible with  the  notion  that  they  were  Prize  Agents  and  not  Commissioners ;  and 
they  concluded  that  part  of  the  argument  by  again  insisting,  that  even  if  the  plaintiffs 
were  de  facto  Prize  Agents,  persons  entitled  to  a  specific  remuneration  for  the  business 
done  by  them,  as  in  the  common  case  of  agents  employed  by  captors,  they  had  still  no 
right  to  set  up  such  demand  in  this  way  against  the  Crown,  or,  indeed,  in  any  manner, 
through  the  medium  of  a  court  of  law. 

As  to  the  distinction  made  of  the  produce  arising  by  sale  of  the  ships  and  their 
cargoes,  being,  as  droits  of  Admiralty,  his  Majesty's  private  property,  and  no  part  of 
the  public  Revenue,  they  observed,  that  Admiralty  droits,  as  appertaining  to  the  King, 
who  was  bound  to  provide  for  the  exigencies  of  the  state,  were  still  public  property, 
although  not  given  up  like  the  land  revenue  and  the  hereditary  duties  of  Excise  under 
the  Civil  List  Act ;  that  the  public  were  interested  in  the  care  of  it,  and  that  it  was  there- 
fore matter  of  account  before  the  Commissioners  of  Audit. 

[42]  On  the  question  of  the  surcharge  of  42,0001.  for  interest  made  by  the  plaintiff's, 
or  rather,  as  they  put  it,  the  demand  by  the  Auditors  of  that  sum  so  made  by  interest, 
as  being  part  of  the  actual  produce  of  the  .sales,  they  submitted,  that  as  the  object  of 
the  act,  Ijefore  hostilities  had  actually  commenced,  was  to  pledge  the  national  faith  for 
the  national  engagements,  and  to  assure  to  the  friendly  subjects  of  the  United  States 
the  safety  of  their  propert}^  brought  into  this  coinitiy  for  the  purpose  of  protection 
from  the  French  government, — the  money  arising  from  the  sale  of  that  property,  was 
directed  to  be  immediately  lodged  in  the  iiank  of  England  as  the  only  acknowledged 
place  of  security  for  it,  when  the  property  should  be  turned  into  money,  where  it 
would  be  most  readily  accessible  in  case  of  emergency  ;  that  the  Commissioners  had 
therefore  no  discretion,  but  were  to  pay  it  over,  even  if  it  should  bo  as  inconvenient 
as  it  had  been  represented  to  be ;  but  that  that  inconvenience  was,  however,  to  be 
obviated  by  applying  to  the  Council  on  all  occasions  of  necessity,  and  obtaining  their 
order  for  whatever  money  might  be  wanted.  After  hostilities  had  commenced,  there 
was  very  little  pretended  motive  for  keeping  any  balances  in  their  hands,  and  even  the 
pretence  of  having  the  money  always  ready  to  answer  demands,  would  not  justify  the 
putting  it  out  to  interest ;  for  while  it  was  so  placed  out,  it  could  no  longer  be  immedi- 
ately forthcoming  for  that  purpose,  because  the  Commissioners  must,  for  a  certain 
time,  have  thereby  necessarily  parted  with  [43]  all  control  over  it,  and  put  it  out  of 
their  own  immediate  reach  ;  and  besides  its  being  thereby  subject  to  the  hazard  of 
their  own  personal  responsil)ility,  it  was  also  risked  on  that  of  those  to  whom  they 
might  have  entrusted  it.  To  have  so  used  it  therefore  was,  in  itself,  a  refutation  of 
the  plea  of  such  balances  being  necessarily  kept  by  them  for  the  purpose  alleged,  of 
immediate  satisfaction  of  impending  demands  ^  They  also  urged,  that  with  respect 
to  the  other  public  otIicer.s,  such  as  Keceivers  General,  &c.  to  whom  tiie  plaintiff's  had 
been  compared,  as  persons  avowedly  and  legally  making  interest  of  public  money,  such 
a  custom  could  be  only  permissive,  and  might  be  made  at  any  time  the  subject  of 
enquiry  ;  but  that  tho.se  officers  were,  moreover,  in  one  very  material  respect  of  their 
functions,  diff'ercntly  situated  from  these  Commissioners.  They  are  not  liable  to  bo 
called  upon  at  various  and  uncertain  periods  for  the  public  money  in  their  hands,  l)Ut 

*  The  money  was  made  productive  by  interest  on  omnium  and  Exchequer  l)ills, 
and  discount  of  bills  of  exchange,  the  latter  to  a  very  consideralile  pioporlion  of  the 
whole  amount. 

Ex.  Div.  II.— 29 
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at  eertaiii  stated  times  which  were  fixed  for  the  purpose,  and  it  might,  perhaps,  Ije 
sufficient  that  in  such  cases  the  Accountant  should  be  ready  to  pay  over  the  amount 
of  his  balances  al  those  times  ;  whereas  these  Commissioners  could  not,  even  if  their 
reasoning  were  founded  on  truth,  have  been  sure  of  an  instant  of  time  when  they 
might  not  be  called  on  for  the  money  in  their  hands,  even  if  they  could  be  supposed, 
contrary  to  the  object  [44]  and  terms  of  the  act  of  Parliament,  to  be  entitled  to  keep 
any  money  in  their  possession  for  the  shortest  period. 

The  surcharge  of  interest  on  the  42,0001.,  thej'  admitted,  would  depend  on  the 
question  of  that  sum  having  been  properly  or  improperly  disallowed. 

With  respect  to  the  deduction  for  the  charge  of  brokerage,  which  had  been  dis- 
allowed, that,  they  submitted,  fell  under  nearly  the  same  observations  as  the  sum  claimed 
for  interest;  that  whatever  might  have  been  saved  by  such  means  formed  no  item  of 
expenditure  on  the  part  of  the  Commissioners  to  discharge  them  foi'  so  much  ;  but 
contiibuted  to  swell  the  produce  of  the  property,  and  ought,  therefore,  to  be  accounted 
for  by  them,  the  question  of  their  ultimate  remuneration  always  depending  on  the 
amount  of  the  net  produce  of  the  property  committed  to  their  care,  disposal,  and 
management,  of  which  duty,  if  insurances  were  necessary,  the  business  performed  by 
brokers  was  a  component  part ;  that  the  insurances  were,  perhaps,  very  proper,  but  it 
was  the  duty  of  the  plaintiffs,  if  it  were  necessary,  to  insure,  to  eti'ect  insuiances,  and 
at  the  least  possible  expense ;  it  was  also  their  interest  to  do  so,  because  it  would 
swell  the  aggregate  of  the  net  produce,  and  consequently  their  remuneration,  after 
whatever  rate  it  should  be  meted  to  them. 

[45]  They  denied  that  there  was  any  real  distinction,  in  effect,  between  the  positive 
character  or  the  duties  of  the  plaintiffs,  before  and  after  the  declaration  of  hostilities, 
or  that  the  case  of  Lucena  v.  L'ruafunl  had  decided  that  the  Commissioners  were  to 
])e  considered  as  Prize  Agents  in  the  sense  in  which  they  now  contended  that  they 
were  ;  the  only  question  in  that  case  being,  whether  they  had  an  insurable  interest 
in  the  ships  and  cargoes  which  had  Ijeen  lost. 

The  real  character  of  the  Commissioners  (they  insisted)  was,  both  before  and  after 
hostilities,  that  of  trustees  of  this  property  for  the  public,  and  the  persons  more 
immediately  interested  in  it ;  and  as  trustees  they  were  bound  to  account  for  the 
interest  made  on  the  balances  in  their  hands  to  those  to  whom  the  principal  belongs. 
They  cited  the  case  of  The  Earl  of  Lonsdale  v.  Church  (3  Bro.  C.  C.  -11),  on  that  point, 
where  it  was  held,  that  a  person  being  a  servant  of  the  public  (between  whom  and 
the  private  servant  of  an  individual  the  Court  took  a  distinction,  and  that  they  now 
urged,  in  answer  to  the  cases  cited  on  the  other  side)  whose  duty  it  was  to  collect  the 
tolls  of  a  harbour,  was  held  to  be  accountable  for  interest  on  the  money  receixed  by 
him,  which  he  had  put  out  at  interest :  and  they  noticed  that  one  ground  of  that 
determination  was,  lest  it  should  ho  a  temptation  to  public  Keceivers  to  put  [46]  it 
out  of  their  power  to  be  ready  with  the  money  due,  when  it  should  be  demanded. 

[The  Lord  Chief  Baron  assenting  to  the  doctrine  of  that  decision,  observed,  that 
in  the  case  of  public  money,  there  was  this  distinction,  that  there  could  be  no  binding 
contract  presumed,  allowing  any  one  to  have  the  use  of  it  in  the  way  of  making 
interest  without  account.  His  Lordship,  in  this  part  of  the  case,  required  to  see  the 
information  filed  by  Lord  Kenyon,  when  Attornej'-General,  in  Rujhy's  case  (the  cause 
being  compromised,  never  came  to  a  hearing),  but  was  informed  by  the  officer  that  it 
could  not  be  found.] 

On  the  acts  of  Parliament  which  had  been  referred  to  (39th  and  40th,  and  the 
47th  Creo.  IIL),  empowering  the  Auditors  to  charge  Accountants  with  interest,  they 
observed,  as  to  the  propriety  of  the  charge  in  the  present  instan(te,  that  those  statutes 
had  given  power  to  charge  interest  on  balances  whether  made  productive  by  the 
accountant  or  not,  where  such  balances  had  been  improperly  retained  ;  whereas  here, 
they  had  been  confessedly  made  productive  of  interest ;  yet  it  had  not  been  charged 
against  them  Ijy  the  Auditors  qua  interest,  but  as  forming  part  of  the  aggregate 
produce,  all  of  which  they  had  been  required,  l)y  the  act,  to  pay  into  the  Bank  :  and 
they  insisted  that  such  requisition  alone,  made  any  withholding  of  balances  improper. 

[47]  On  the  alternative  prayed  by  the  bill, — that  in  the  event  as  to  the  first  object 
of  the  plaintiffs,  of  the  Court  holding  that  they  were  not  invested  with  the  character 
of  Prize  Agents,  and  had  no  right  to  be  remunerated  according  to  the  acknowledged 
rate  of  Prize  Agency,  the  Court  would  then  proceed  to  enquire  whether  the  remunera- 
tion proposed  by  the  Auditors  was  sti'ipped  of  the  ad\antages  claimed,  an  equivalent 
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for  the  services  performed,  and  the  cxpcnces  incurred  by  the  Commissioners, — they 
submitted,  that  since  the  Audit  acts  (25tli  Geo.  III.  c.  5l'  ;  3'Jth  and  40th,  c.  54,  and 
47th,  sess.  3,  c.  39),  by  which,  on  the  abolition  of  the  old  office  of  Auditors  of  the  Prest, 
and  the  establishment  of  an  efficient  Board  of  Commissioners,  with  enlarged  powers 
and  extended  authority,  they  had  become  the  constitutional  tribunal  for  the  investiga- 
tion of  such  claims ;  that  e\'en  if  this  Court  should  hold  that  they  have  jurisdiction  to 
interfere  in  the  control  of  that  Board,  in  the  exercise  of  that  pai't  of  their  duties,  it 
would,  from  the  nature  of  such  enquiries,  be  utterly  impracticable,  considering  the 
extent  of  occupation  and  time  which  such  details  must  and  would  necessarily  exact  to 
do  so  on  the  many  occasions  which  would  arise  ;  and  the  act  of  the  25  Geo.  III.  e.  52, 
would  be  rendered  nugatory,  because  such  interference  of  the  Court  of  E.xchequer,  in 
othei'  respects  than  on  the  occasions  particularly  pointed  out  ]>y  the  act,  would  destroy 
the  authority  with  which  the  Commissioners  wei'e  intended  to  be  exclusively  [48] 
invested  by  that  statute  in  cheeking  the  charges  of  the  public  Accountant. 

[liichards.  Chief  Baron.  It  was  very  solemnly  determined  in  Sir  Geoij/e  Colebrooke's 
casf'{u),  that  this  Court  has  still  the  same  jurisdiction  over  the  Commissioners  for 
auditing  the  public  accounts,  as  it  formerly  had  over  the  ancient  Auditors  of  the 
Imprest] 

In  recapitulation,  they  submitted,  that  (if  the  Court  had  jurisdiction  in  such  a 
matter)  as  this  was  a  case  in  which  the  plaiutifi's  had  taken  upon  themselves  the  per- 
foi'niance  of  a  duty  by  appointment  of  the  Crowji,  they  became  accountable  to  the 
Crown  foi'  all  the  money  which  they  should  receive  in  the  course  of  that  duty,  and  for 
all  the  interest  which  they  might  make  upon  that  money  ;  that  that  was  a  general 
principle ;  that  they  are  particularly  accountable  in  this  case,  because,  however  the 
situation  of  the  property  might  have  Ijeen  changed  by  its  becoming  adroit  of  Admiralty, 
or  otherwise,  theii'  duties  and  the  functions  to  be  performed  b}'  them,  still  remained 
the  same  as  those  with  which  they  had  been  entrusted  by  the  terms  of  their  commission, 
and  they  were  governed  by  the  regulations  of  the  act  of  Parliament,  which  had  directed 
them  to  pay  sums  of  money  into  the  Bank — and  that  it  was  because  they  have  not  paid 
those  sums  of  money  into  the  Bank,  but  have  retained  them  and  made  them  produe- 
[49]-tive  of  interest ;  they  are  now  charged  with  that  interest : — that  with  respect  to 
the  remuneration  claimed,  that  was  not  to  be  measured  by  any  fixed  rule,  as  by  a  rate 
of  per  centage,  oi'  by  any  acknowledged  standard  of  allowances  or  disallowances,  but 
must  be  wholly  subject  to  the  discretion  of  his  Majesty  in  Council,  who  had  constituted 
the  plaintiffs  his  special  Commissioners  ;  that  the  allowing  or  taking  a  per  centage,  upon 
the  net  proceeds,  was  only  one  means  of  arriving  at  a  conclusion  as  to  what  would  bo 
a  fair  compen.sation,  but  the  adoption  of  such  a  mode  did  not  at  all  proceed  upon  the 
principle  of  that  being  the  rule  by  which  it  ought  to  be  done, — and  that  being  entirely 
dependent  on  the  discretion  of  his  Majesty's  Government,  could  not  be  made  the  subject- 
mattci-  of  a  bill  in  Equity,  to  be  tiled  against  the  Attorney-General  in  the  Court : 
constantly  keeping  in  view  the  position,  that  this  Court  had  no  juiisdiction  to  interfere, 
in  a  case  like  the  present,  to  direct  the  opinions  of  the  Board  of  Commissioners,  the 
quantum  of  remuneration  not  being  as  matter  of  legal  right  demandable  in  a  Court  of 
Law  or  Kquity,  but  was  matter  of  pure  discretion  at  the  pleasure  of  the  Crown.  They 
submitted,  therefore,  that  this  bill  ought  to  be  dismissed. 

Welherell,  in  reply,  denied  that  the  plaintiffs  were  bound  by  any  nn'staken  repre- 
sentation of  the  character  under  which  they  might  have  considered  themselves  as 
acting  ;  foi'  that  their  real  character,  and  the  incidents  on  it,  were  fixed  and  determined 
[50]  whatever  they  might  be.  And  he  urged  that  the  high  nature  of  their  appoint- 
ment as  Prize  Agents  in  effect  and  substance  to  the  Crown  exempted  them  from  the 
ob.serviuice  of  the  common  formalities  enacted  by  the  prize  agency  statutes  to  regulate 
the  conduct  of  such  agents,  when  acting  for  sul)ject  employers,  the  i)ro\isions  of  which 
for  the  most  part,  and  particularly  those  which  had  Ijccn  mentioned  as  not  having  been 
conformed  to  by  the  plaintilfs,  were  meant  merely  to  provide  against  secret  agencies, 
by  re(|uiring  formalities  which  should  tend  to  give  them  publicity  :  and  that  if  tho 
plaintilfs  were,  in  substance  and  elfect,  Piize  Agents  of  the  Crown,  they  would  bo 
entitled  to  remuneration. 

On  the  subject  of  the  jurisdiction  *  in  the  present  case,  he  submitted, — citing  4  Co. 

(a)  A  report  of  that  case  is  subjoined  to  the  present. 

*  Vide,  on  that  point,  7'Ae  AHwnetj-General  v.  Cohbrookc,  post. 
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lust.  cap.  11,  passim.  Fleta,  1.  2,  c.  32,  and  Fitz.  Nat.  Brev.  (Writ  ex  parte  talis),  129 
— that  there  could  be  no  doubt  that  if  the  Crown  should  be  dissatisfied  with  the 
conduct  of  the  Auditors,  in  choosing  to  throw  away  the  public  money  by  means  of 
improper  allowances  in  fraudulent  accounts,  this  Court  would,  if  called  on  b}^  the 
Attorney  General  for  that  purpose,  have  a  right  to  interfere,  and  that  the  system  would 
be  glaringly  insufficient  and  defective  if  it  had  not.  He  urged,  therefore,  that  if  they 
had  such  a  power  at  all,  it  was  not  unilateral  or  limited,  but  reciprocal :  and  that  it 
extended  over  the  whole  subject-matter,  and  [51]  embraced  every  thing  coiniected 
with  that  authority.  Whatever  interference,  therefore,  might  be  attorded  in  aid  of 
the  Crown,  might  also  be  exercised  for  the  relief  of  the  subject.  He  finally  insisted, 
that  want  of  jurisdiction  in  the  Court  could  not  now  be  used  as  an  objection  ;  for  that 
could  only  be  taken  advantage  of  by  demurrer. 

He  contended,  also,  that  the  lemnneration  of  functionaries  in  the  public  employ, 
was  not  mere  matter  of  grace  in  the  breast  of  the  Crown,  but  a  demand  of  right  on 
the  public  treasure,  as  administered  b\'  the  appointed  officers  of  the  Government  of  the 
State  :  and  that  a  public  functionaiy  was  entitled  to  discharge  himself  in  his  accounts 
before  the  Auditors,  by  taking  ciedit  for  the  amount  of  his  salarv  or  other  remunera- 
tion, and  was  not  compellable  to  pay  over  the  final  balance  or  the  money  received  by 
him,  leaving  his  own  demand  to  be  afterwards  satisfied  at  the  pleasure  of  the  Crown  : 
suljmitting,  that  for  the  reasons  ui'ged,  the  plaintiff's  were  entitled  to  the  decree  which 
they  prayed. 

Cur.  adv.  vult. 

29th  April. — On  this  day  the  Court  (being  full)  delivered  judgment  in  the 
Exchequer  Chambei'. 

Richards,  Lord  Chief  Baron,  having  stated,  at  length,  the  prayer  of  the  bill,  thus 
proceeded  : — 

The  Commissioners  therefore  insist,  that  thej'  are  to  be  considered  as  Prize  Agents 
to  his  Ma-[52]-jesty,  and  that  they  are,  in  that  character,  entitled  to  a  remuneration 
for  these  services,  or  five  per  cent,  on  the  gross  proceeds  of  the  sales  made  by  them  : 
and  also  (according  to  the  usage)  to  interest  on  such  balances  as  may  necessarily  and 
properly  have  been  retained  by  them  : — and  in  case  the  Court  shall  not  think  they  are 
Prize  Agents,  then  the}' claim  to  be  entitled  to  interest,  comparing  themselves,  in  point 
of  situation,  to  Receivers  General,  and  other  public  officers  who  are  named  in  the  course 
of  the  argument,  and  submit,  that  they  also  are  entitled  to  such  interest  as  they  have 
made  of  the  public  money  whilst  it  remained  in  their  hands. 

[His  Lordship  here  stated  the  facts  of  the  case  as  already  detailed.]  Under  these 
circumstances,  an  order  was  made  by  his  Majesty  in  Council,  dated  the  16th  of 
January,  1795,  by  which  it  was  directed,  "that  all  goods,  wares,  merchandizes,  and 
effects  W'hatsoever,  coming  directly  from  any  of  the  ports  of  this  Country,  in  the  vessels 
of  any  Country,  and  navigated  in  any  manner,  shall  be  peimitted,  until  further  order, 
to  be  landed,  and  to  be  secured  in  warehouses  under  the  joint  locks  of  his  Majesty  and 
of  the  proprietors,  at  the  risk  and  expence  of  the  proprietors,  there  to  I'emain  in  safe 
custody  for  the  benefit  of  the  proprietors  thei'eof,  until  due  provision  shall  be  made  by 
law,  to  enable  such  proprietors  to  re-export  or  otherwise  dispose  of  the  same." 

[53]  There  was  another  order  of  his  Majesty  in  Council,  made  a  few  days  after- 
wards, on  the  21st  of  January,  in  the  same  year,  by  which  it  was  ordered,  "that  all 
goods,  wares,  merchandizes,  and  effects  whatsoever,  belonging  to  any  of  the  subjects 
or  inhabitants  of  the  LTnited  Provinces,  or  belonging  to  any  subject  of  his  Majesty, 
or  to  any  subject  of  any  Country  in  amitj'  with  his  Majesty,  coming  from  any  part  of 
Europe,  Asia,  Africa,  or  America,  in  amity  with  his  Majesty,  in  vessels  belonging  to 
any  subject  or  inhabitant  of  the  United  Provinces,  or  to  any  subject  of  his  Majesty, 
or  of  any  Country  in  amity  with  his  Majesty,  and  bound  to  any  port  of  the  United 
Provinces,  might,  until  further  order,  be  permitted  to  be  landed  in  any  port  of  the 
Kingdom,  and  might  be  secured  in  warehouses  for  the  benefit  of  the  proprietors 
thereof,  in  the  same  manner  as  was  directed  by  the  last-mentioned  order  of  his  Majesty 
in  Council." 

After  this,  on  the  16th  of  March,  1795,  an  act  of  the  35  Geo.  III.  c.  15,  was  passed, 
in  order  to  render  these  Orders  in  Council  effectual ;  but  it  does  not  seem  to  me  that 
this  act  bears  particularly  upon  the  case  at  the  bar,  and  therefore  I  shall  proceed  to 
state  that  another  act  of  Parliament  was  pa.ssed  on  the  22d  May,  1795,  namely,  the 
35  Geo.  III.  c.  80,  with  the  same  view,  and  that  does  apply  most  importantly  to  the 
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pi'esent  case.  Without  referring  to  the  provisions  in  this  act  in  general,  it  will  be 
sufficient  to  advert  to  sections  21,  22,  and  2G.  [54]  Section  21  is  this;— "And 
whereas  several  ships  and  vessels  belonging  to  the  subjects  oi'  inhabitants  of  the 
United  Provinces,  and  also  other  ships  and  vessels  having  on  board  goods,  wares, 
merchandizes,  and  effects  belonging  to  such  subjects,  have  been,  or  may  hereafter  be 
detained  or  brought  into  the  ports  of  this  Kingdom  ;  and  whereas  such  cargoes,  and 
such  ships  and  vessels  may  perish  or  be  greatly  injured  if  some  provision  be  not  made 
respecting  the  same  : — Be  it  enacted,  that  it  shall  and  may  be  lawful  for  his  Majesty, 
by  and  with  the  advice  of  his  Privy  Council,  from  time  to  time  to  grant  a  commission 
or  commissions  under  the  Great  Seal  of  Great  Britain,  to  three  or  more  person.s, 
authorising  them  to  take  such  ships  and  cargoes  into  their  possession,  and  under  their 
Cfire,  and  to  manage,  sell,  or  otherwise  dispose  of  the  same  to  the  best  ad\'autage, 
according  to  such  instructions  as  they  shall  from  time  to  time  receive  from  his  Majesty, 
with  the  advice  of  his  Privy  Council,  subject,  nevertheless,  in  respect  of  goods,  wares, 
and  mci'ch.inilize  hereby  directed  to  be  brought  into  the  warehouses  of  the  East  India 
Com])auy,''  to  the  special  provisions  made  in  the  act,  which  do  not  apply  to  the  present 
question. 

The  22d  section  is  in  these  words  : — "  And  be  it  further  enacted,  that  it  shall  not 
be  lawful  for  any  person  to  prosecute  any  claim,  or  maintain  any  suit  or  action 
respecting  any  such  ship  or  cargo,  excepting  in  the  manner  herein  specially  provided." 

[55]  Theii  the  26th  section  is  this: — "And  be  it  further  enacted,  that  if  any  of 
I  lie  ships  or  vessels,  goods,  wares,  merchandize,  or  effects  shall  be  sold  under  the 
authority  aforesaid,  they  shall  be  respectively  liable  to  the  duties,  and  entitled  to  the 
drawbai'ks,  and  subject  to  the  conditions,  rules,  regulations,  and  resti'ictions,  penalties 
and  forfeitures  before  mentioned ;  and  the  Commissioners  shall  and  are  hereby 
authorised  .and  required  to  cause  the  duties  and  e.xpences  of  the  sale,  in  the  first  place, 
to  be  paid  out  of  the  proceeds  of  such  sale  ;  and  after  such  paj'ment  shall,  e.\cept  in 
cases  where  it  is  otherwise  pro\ided  by  this  act,"  and  which  do  not  belong  to  or  affect 
the  present  question;  "cause  the  proceeds  of  such  sale  to  be  paid  into  the  Bank  of 
England,  there  to  remain  subject  to  such  orders  as  his  Majesty,  with  the  advice  of  his 
Privy  Council,  may  from  time  to  time  think  fit  to  give  thereupon  :  and  if  such  proceeds 
shall  arise  fi'om  a  sale  under  the  direction  of  the  High  Court  of  Admiralty,  then  subject 
to  such  orders  as  that  Court  shall  make,  concerning  the  .same  : "  now  much  attention 
is  due  to  these  words,  "and  after  the  payment  of  the  duties  and  e.xpences  of  the  .sale, 
the  Commissioners  shall  cause  the  proceeds  of  such  sale  to  be  paid  into  the  Bank  of 
England,  there  to  remain,  subject  to  such  orders  .as  his  Majesty,  with  the  advice  of 
his  I'rivy  Coinioil,  shall  think  fit  to  give  thereupon." 

[56]  The  other  sections,  foi-  the  most  part,  relate  to  the  duties  of  the  Commissioners 
wlicn  tlicy  sh.all  l)c  appointed,  but  it  does  not  seem  to  me  to  be  necessary  to  trouble 
the  Court  with  them  upon  the  present  occasion.  By  the  21st  section,  which  I  have 
read,  the  ( 'onimissionei-s,  wdieu  appointed,  are  to  attend  only  to  such  instructions  as 
they  shall  from  time  to  time  receive  from  his  Majesty,  with  the  advice  of  his  Privy 
Council  ;  and  by  the  26th  section  they  are  required,  after  the  payment  of  the  duties 
and  expenees  of  sale,  to  pay  the  proceeds  of  sale  into  the  Bank  of  Knglaud,  there  to 
remain,  subject  to  such  orders  as  his  Majesty,  with  tlie  advice  of  his  Privy  Council, 
might  fiom  time  to  time  think  fit  to  give  thereupon.  The  22d  section  prevents  any 
actions  being  brought,  otherwise  than  as  is  mentioned  in  the  act  of  Parliament. 

In  consei|uence  of  this  act  of  Parliament,  a  commission  duly  issucil  to  the  plaintiffs 
an<l  their  colleagues;  and  [lui'suant  also  to  the  directions  in  the  act,  instructions  were 
given  to  the  Commissioners,  when  they  were  apiwintcd,  foi-  their  conduct.  Those 
instructions  are  the  first  exercise  of  the  power  given  by  the  act  of  Parliament,  and 
they,  referiing  to  the  Orders  in  Council,  are  in  these  words  :  "  You  are  directed  to 
proceed  forthwith  to  take  into  your  |)ossession  and  under  your  care,  all  such  ships, 
goods,  wares,  merchan<lizes,  and  ert'ects  as  are  mentioned  in  an  act  of  Parliament  passed 
in  the  .35th  year  of  the  reign  of  his  prescTit  Maje.sty,  and  a  commission  granted  to  you 
under  the  (ireat  [57]  Seal  of  (Jroat  Britain,  according  to  such  lists  as  yon  shall  from 
time  to  time  receive  fi'om  the  Commi.ssiouers  of  Customs  in  England  and  Scotl.and, 
in  pursuance  of  directions  they  arc  to  receive  from  the  Treasury  ;  and  you  will  receive 
all  necessary  assistance  from  the  Commissioners  of  his  M.ijesty's  navy  at  .all  the  ports ; 
and  you  aie  hereby  authorised  to  make  such  allowance  to  the  crews  of  such  shi])s  and 
vessels  .is  m.iy  be  taken  under  your  care  and  protection,  in  payment  of  their  wages,  as 
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shall  appear  to  yon  to  be  just,  for  which  purpose  money  will  he  issued  to  you  on 
account ; "  so  that  they  were  not  to  be  charged  with  the  issue  of  any  money  of  their 
own  accord,  but  money  was  to  be  issued  to  them  in  order  to  enable  them  to  make 
these  payments,  which  they  are  here  directed  to  make  to  the  crews  of  the  ships  and 
vessels ;  "  but  (the  instructions  proceed),  you  are  to  take  care  that  all  monies  which 
you  shall  so  pay,  shall  be  replaced  out  of  the  sale  of  the  ships,  and  the  goods,  wares, 
merchandizes,  and  effects  as  soon  as  the  same  shall  be  sold  ; "  and  they  were,  in  pursu- 
ance of  the  dii'ections  given,  to  cause  all  goods,  wares,  and  merchandizes  belonging  to 
the  East  India  Company,  to  be  applied  according  to  the  act.  They  add,  "you  shall 
cause  minutes  to  be  kept,  and  fair  entries  to  be  made  in  books,  of  all  your  proceedings 
and  transactions  whatsoever,  in  executing  the  commission,  and  these  your  instructions, 
and  also  accounts  of  the  proceeds  of  all  sales,  distinguishing  the  ships  which  shall  be 
so  sold,  and  the  goods,  wares,  merchandizes,  and  [58]  efl'ects  taken  out  of  each  ship  ; 
and  also  you  are  to  take  an  account  of  the  monies  which,  according  to  the  directions 
of  the  act,  shall  be  paid  into  the  Bank  of  England,  or  shall  be  lodged  in  the  hands  of 
the  East  India  Company,  for  which,  according  to  the  directions  of  the  act,  credit  is 
to  be  given  to  you  in  the  books  of  the  said  Company  ;  all  which  accounts  shall  be  kept 
in  such  form  as  shall  be  approved  of  or  directed  by  the  Lords  Commissioners  of  his 
Majesty's  Treasury,  in  dischai'ge  of  the  tiust  conferred  on  you  by  the  aforesaid 
commission  ;  and  you  are  to  be  careful  to  execute  the  direction  given  you  in  the  several 
clauses  of  the  said  act ;  and  in  all  cases  of  doubt  or  difficulty  you  are  to  apply  to  the 
Privy  Council  for  further  instructions,  which  will  be  issued  to  3'ou  from  time  to  time 
as  the  case  may  appear  to  require." 

Under  these  circumstances,  the  constitution  of  this  body  was  certainly  formed  by 
the  commission,  and  they  were  clearly  Commissioners  acting  under  the  authority  of 
the  act  of  parliament.  They  were  not  originally  Commi.ssioners  as  Agents  relating  to 
any  prize  beyond  all  question  ;  for  there  was  no  war  then  depending  between  us  and 
Holland,  whatever  opinion  might  prevail  of  war  being  likely  to  take  place,  which  was 
certainly  justified  by  the  event.  That  result  took  place  on  the  15th  of  September, 
1795,  when  letters  of  reprisal  were  issued  against  the  inhabitants  of  the  United 
Provinces  of  Holland,  which  are  always  considered  as  a  declar.ition  of  war.  The 
situation  of  the  [59]  Commissioners  seems  to  me  to  have  then  had  an  alteration  made 
in  it ;  for  before,  they  were  not  Commissioners  with  a  view  to  the  war  ;  they  were 
Commissioners  in  the  state  of  things  anterior  to  the  war,  and  independently  of  the 
war  ;  their  commission  was  applicalile  only  to  the  state  of  things  as  it  was  l>efore  the 
commencement  of  hostilities.  Upon  that  event  a  perfect  alteration  seems  to  me  to 
have  taken  place  in  respect  of  the  objects  of  the  commission  ;  for  any  vessels  taken 
before  the  declaration  of  war,  were  to  lie  kept  subject  to  the  orders  of  the  King  Iti 
Council,  for  the  benefit  of  those  to  whom  they  might  belong  ;  but  after  the  declaration 
of  war,  all  the  captui'ed  enemies'  .ships,  &c.  became  prize,  and  belonged  absolutely  to 
the  King  jure  coroniu.  Until  the  declaration  of  war,  the  King  had  no  right  jure 
corona>,  or  any  claim  to  the  ships  or  vessels,  or  property  which  might  be  taken  by 
tho  Commissioners  into  their  possession  ;  but  after  the  declaration  of  wai',  all  captures 
were  prizes  of  enemies'  property,  and  belonged  to  the  King  in  right  of  his  Crown  : 
yet  still,  though  their  precise  and  strict  character  was  altered,  and  the  duties  which 
ti\cy  had  to  perform  were  altered,  no  alteration  took  place  in  the  terms  under  which 
they  acted,  or  the  nature  of  their  subsequent  employment,  unless,  as  they  contend, 
an  instrument,  which  I  shall  pi-esently  advert  to,  necessarily  imported  a  change  in  the 
conditions  on  which  they  afterwards  served  his  Majesty. 

[60]  The  next  pioceeding  that  appears  material  is,  the  Instructions  of  the  10th 
of  October,  1795,  to  the  Court  of  Admiralty.  At  that  time  this  Country  was  at  war 
with  the  States  of  Holland.  In  these  instructions  it  is  recited,  (after  reciting  the 
act  of  Parliament  and  the  appointment  of  the  Commissioners)  that  the  Commissioners 
.so  appointed,  had  taken  pos.-iession  of  many  ships  and  goods  belonging  to  the  subjects 
and  inhabitants  of  the  United  piovinces  ;  and  that  since  the  issuing  of  the  said  com- 
mission, his  Majesty  had  thought  fit,  by  and  with  the  advice  of  the  Privy  Council,  to 
order  general  reprisals  against  the  ships,  goods,  and  subjects  of  the  United  Provinces, 
and  to  issue  a  commission,  authorising  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral,  to  will  and  requii'e  the  High  Court  of  Admiralty  of  Great 
Britain,  to  take  cognizance  of,  and  judicially  to  proceed  upon  all  and  all  manner  of 
captures,  .seizures,  prizes,  and  reprisals  of  all  ships  and  goods  that  are  or  shall  be 
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takeu,  and  to  hear  and  determine  the  same,  and  according  to  the  course  of  the 
Admiralty  and  the  law  of  Nations,  to  adjudge  and  condemn  all  such  ships  and  goods 
as  shall  belong  to  the  United  Provinces,  or  their  subjects,  or  to  any  other  inhabiting 
within  any  of  their  tenitones  or  dominions :  and  his  Majesty  doth  thereby  order  and 
direct,  that  the  said  High  Court  of  Admiralty  shall  proceed  to  the  adjudication  of  such 
ships  and  goods  of  which  possession  had  been  taken,  or  should  be  taken  by  the  said 
Commissioners,  as  should  be  pro-[61]-ceeded  against  by  the  Advocate  General  on  his 
Majesty's  behalf,  "in  order"  (in  the  words  of  the  instrument)  "that  the  same,  being 
the  property  of  the  ITnited  Provinces  or  their  subjects,  may  be  condemned  to  us  as 
good  and  lawful  prize  ;  reserving  nevertheless  to  the  said  Commissioners  the  care, 
sale,  and  management  theieof,  as  well  before  as  after  Hnal  adjudication,  according  to 
the  provisions  of  the  snid  act :  provided  always,  that  nothing  herein  contained  shall 
restrain  the  Judge  of  the  Court  from  receiving  and  detei-mining  all  claims,  &c."  which 
is  not  material.  Thus  it  directs,  in  effect,  that  the  property  may  be  condemned 
as  good  and  lawful  prize,  acting  upon  the  law  as  it  certainly  stood  the  instant 
hostilities  were  declared  ;  "  reserving  nevertheless  to  the  said  Commissioners  the  care, 
sale,  and  management  thereof,  as  well  before  as  after  final  adjudication,  according 
to  the  pi-o\isions  of  the  said  act;"  and  that  is,  certainly,  an  important  leservation. 

In  this  paper,  called  the  instructions,  and  importing  to  be  directions  to  the  Coui't 
of  Admiralty,  the  plaintift's  were  named  Commissioneis.  There  has  been  certainly 
considerable  difl'erence  of  opinion  amongst  very  learned  men,  whether  they  continued 
Commissioners  after  the  commencement  of  hostilities,  or  whether  their  character, 
situation,  and  duties  were  not  thereupon  changed  ;  and  I  do  not  sec  that  the  case  of 
Lvcena  v.  Craitfiml,  in  the  House  of  Loids,  has  quite  determined  that  question  ;  for 
there  was  a  ground  for  that  decision,  which  has  the  effect  of  excluding  such  a  de-[62]- 
termination  ;  because  there  were  some  ships  amongst  those  upon  which  the  verdict 
was  taken,  that  clearly  were  not  within  the  authority  of  the  Commissioners,  even  as 
Commissioners  ;  but,  whether  they  considered  themselves  strictly  as  Commissioners,  it 
is  clear  they  did  not  retain  precisely  the  same  character  in  which  they  stood  when 
they  were  first  a])pointcd  ;  and  it  seems  that  the  act  of  Parliament,  and  these  instruc- 
tions, united  together,  created  and  formed  the  sole  foundation  of  the  duties  of  the 
plaintift's.  The  instructions  direct  that  the  Commissioners  shall  ha\-e  the  care,  sale, 
and  management  of  the  property  to  be  condemned  as  prize  to  the  King,  according  to 
the  piovisions  in  the  said  act  ;  whatevei'  thcrefoi'e,  their  sti-ict  authority  might  have 
been,  it  is  clear  that  their  duties  were  according  to  these  instructions,  which  they 
accepted,  and  by  which  they  were  bound,  and  were  to  be  regulated  and  perfoi'med 
in  the  same  manner,  with  reference  to  the  act  of  Parliament,  as  their  duties  when 
they  were  appointed  Commissioners.  The  instructions  reciting  the  act  of  Parliament 
and  the  proceedings  consequent  upon  the  commission,  connect  the  act  and  the  instruc- 
tions together,  as  prescribing  the  duties  of  the  Commissioners,  and  provide  that  they 
shall  have  the  care,  management,  and  sale  of  tlie  property,  aocf)rding  to  the  provisions 
of  the  said  act.  The  effect  of  this  document  (the  instructions)  appears  to  me  to  be  to 
shew,  that  though  the  property  was,  in  consequence  of  hostilities,  vested  in  the  King 
by  In's  prerogative,  the  Commissioners,  or,  in  other  words,  the  persons  who  had  before 
received  a  cc)m-[63]-missioii,  that  is,  the  j)laintifl's  and  their  colleagvies,  were  to  act  as 
the  Commissioners  had  been  authorised  and  instructed  to  act.  They  were  still  bound 
by  the  directions  of  the  3M\  of  the  King,  which  were,  by  reference,  incorjiorated 
in  the  commission  and  their  instructions,  just  as  they  were  at  the  first  moment 
when  they  were  appointed  Commissioners  ;  and  therefore  whatever  name  they  ought 
to  have  been  called  by,  they  stood  in  the  same  relationshij)  of  duty  to  the  King  that 
they  had  borne  before  to  the  Kingdom,  I  may  .say  to  the  Country,  being  then  the  Commis- 
sioners immediately  of  his  Majesty.  At  this  time  there  was  certainly  no  new  contract ; 
there  was  not  even  any  new  treaty,  but  the  plaintifTs  and  their  colleagues  accepted 
their  new  character  in  silence,  and  must,  I  think,  lie  (iresumed  to  have  assented  to 
the  terms  upon  which  they  had  acted  before;  but  the  ne.\t  jjroceeding  removes  that 
doubt,  if  any  can  be;  said  to  prevail,  by  giving  them  another  design.-ition.  Cpon  the 
next  document  great  stress  has  been  l.iid,  namely,  the  Order  in  Council  of  2lith 
November,  1795,  respecting  the  foui-  l)utch  Kast  India  ships.  That  orrlei-  is  in  tiiese 
words: — "At  the  Council  Chamber,  Whiteh.ill,  2')th  November,  179.");  present,  the 
Lords  of  his  Majesty's  Most  Honourable  Privy  Coiuicil :- -Wiicrcas  it  appears,  that 
four  Dutch  East  India  ship.s,  namely,  the  '  Alblasscrdam,'  the  'Vr.jw  Agatha,'  the 
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'  Mentor,'  and  the  '  Dordrecht,'  now  lying  in  the  Eiver  Shannon,  in  the  Kingdom 
of  Ireland,  were  sent  in  there  by  his  Majest\''s  ship  '  Sceptre,'  commanded  by 
William  Essington,  Esquire,  or  bj^  other  ships  [64]  under  the  command  of  the  said 
William  Essington,  Esquire,  antecedent  to  the  order  issued  by  his  Majesty  in  Council, 
for  granting  reprisals,  and  appointing  agents  and  so  on  ;  and  whereas  the  sole  interest 
in  all  ships  so  sent  in,  are  vested  in  his  Majest}^,  and  the  appointment  of  agents  for 
the  care  and  disposal  thereof,  does  of  right  belong  to  his  Majesty,  '  It  is  hereby 
ordered  in  Council,  that  James  Craufurd,  John  Brickwood,  Allan  Chatfield,  John 
Bowles,  and  Alexander  Baxter,  Esquires,'  naming  them  severally,  not  describing  them 
as  Commissioners,  as  they  had  been  called  in  the  former  order,  and  appointing  them 
specially  to  be  '  the  agents  on  behalf  of  his  Majesty,  for  the  care  and  management 
of  the  said  four  Dutch  ships  and  their  cargoes,'  whereof  all  persons  concerned  are  to 
take  notice,  and  govern  themselves  accordingly."  By  this  it  appears  that  Captain 
Essington  having  taken  the  ships,  and  sent  them  in  before  the  commencement  of 
hostilities,  he,  and  others  concerned  in  sending  them  in,  joined  in  appointing  agents 
to  support  their  claims.  The  Privy  Council  thereupon  by  their  order,  reciting  that 
fact,  and  that  the  property  was  exclusively  in  his  Majesty,  ordered  that  these 
gentlemen,  by  name,  should  be  the  agents  on  behalf  of  his  Majesty,  for  the  care  and 
management  of  the  said  four  Dutch  ships  and  their  cargoes.  There  is  no  doubt 
at  all  that  there  they  were  appointed  Agents,  and  not  Commissioners,  unless 
Commissioners  and  Agents  can  be  considered  as  the  same  thing.  They  are 
described  by  their  names  distinctly,  and  are  appointed  [65]  Agents  expressly  for 
the  care  and  managements  of  those  ships.  Proceedings  were  afterwai'ds  had  in 
the  Court  of  Admiraltj'  against  these  four  ships,  and  they  were  condemned  as 
good  and  lawful  prize  to  his  Majesty.  The  Order  in  Council,  appointing  these 
gentlemen  Agents  for  the  care  and  management  of  these  Dutch  ships,  was  much 
relied  on  in  argument,  as  constituting  or  acknowledging  the  plaintifts,  who  had 
been  Commissioners,  Prize  Agents  to  his  Majesty.  If  that  was  .so,  must  not 
the  ell'ect  of  it  be  confined  to  the  four  ships  only  which  are  the  subject  of  this  order? 
for  this  order  does  not  extend  to  any  other  ships,  and  if  it  is  the  ground  on  which 
the  plaintiff's  mainly  stand,  it  raises  a  strong  argument  against  their  claim  to  be  con- 
sidered as  Agents  in  respect  of  any  other  ships,  for  if  there  must  be  an  order  to  make 
them  Agents  as  to  these  it  was  equally  necessary  that  they  should  have  an  order 
with  respect  to  the  other  ships,  and  if  they  had  not  such  order,  the  negative  is  very 
strongly  proved  ;  but  in  mv  own  opinion  (and  everybody  who  hears  me  will  under- 
stand I  am  onlv  giving  such  reasons  as  occur  to  myself,  the  Court  only  uniting  in  the 
result,  but  I  gi\'e  my  own  reasons)  although  they  ai'e  appointed  Agents  for  the  pur- 
poses specified  with  respect  to  these  ships,  they  are  not  Prize  Agents  in  the  ordinary 
sense  of  that  word  ;  but  they  are  constituted  by  the  Privy  Council,  not,  indeed,  by 
the  King,  Agents  or  Servants  to  his  Majest}^  with  respect  to  those  four  ships  and  their 
cargoes ;  subject,  however,  as  it  seems  to  me  (since  nothing  is  ex-[66]-pressed  to  the 
contrary),  to  the  same  terms  and  conditions  as  are  contained  in  the  instructions  to 
the  Court  of  Admiralty,  dated  the  10th  of  October,  1795,  which  I  have  already  stated 
to  the  Court.  It  does  not,  therefore,  seem  to  me,  as  there  is  nothing  said  in  this  last 
order  altering  the  terms  on  which  they  acted  before,  that  it  can  be  considered  as 
relating  to  any  thing  further,  except  as  to  the  particular  agency  of  these  ships,  than 
was  imported  necessarily  in  the  former  proceedings. 

These  are,  I  believe,  all  the  facts  on  which  the  questions  in  the  case  depend.  A 
great  deal  has  passed  which  does  not  at  all  apply  to  the  question  before  us — there  has 
been  much  correspondence,  and  so  on  :  however,  it  is  proper  to  observe,  that  proceed- 
ings were  had  in  the  House  of  Commons,  and  continued  there  for  a  considerable  time, 
in  every  part  of  which  the  plaintitis  and  their  colleagues  described  themselves  as 
Commissioners  only,  and  rendered  their  accounts  to  the  House  as  such.  Now, 
certainly,  if  they  are  to  be  considered  as  only  Commissioners,  and  not,  according  to 
their  own  construction,  Prize  Agents,  there  is  an  end,  at  once,  of  the  demand  of  the 
five  per  cent,  on  the  gross  proceeds. 

On  the  3d  of  Ma^-,  180D,  there  was  an  Order  in  Council,  in  which  they  are  treated 
as  Commissioners  acting  in  the  character  which  had  been  imposed  upon  them  by  the 
act  of  3-5  Geo.  III.  c.  80.  On  the  l'2th  of  May,  and  on  the  17th  of  May,  \^02,  [67] 
there  are  letters  from  them  to  the  Clerk  of  the  Privy  Council,  in  which  they  urge 
their  claims  in  the  character  of  Commissioners,  and  by  those  letters  they  certainly 
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submit  their  compcnsiitioii  to  the  discretion  of  the  ailvisers  of  the  Crown.  Then,  on 
the  15th  ol  July,  l!SOy,  there  is  a  letter  from  Mr.  Faulkner,  the  Clerk  of  the  Council, 
in  which  they  are  still  treated  as  Commissioners ;  he  deals  with  them,  and  tliey  deal 
with  the  Privy  Council  ;is  persons  who  claim  a  fair  remuneration,  not  so  much  as  a 
matter  of  legal  right  as  a  matter  of  grace  from  the  Crown,  or  of  moral,  not  legal, 
justice  on  the  part  of  the  Crown.  No  instance  has  been  produced,  nor  have  I  dis- 
covered any  instance  in  which  Commissioners,  as  such,  have  claimed,  as  a  matter  of 
right,  or  maintained  any  suit  against  the  Crown  for  their  remuneration  as  a  matter 
of  legal  right ;  and  it  seems  to  me  that  it  must  be  admitted,  that  as  Commissioneis, 
they  were  not  entitled  to  demand,  at  law,  any  particular  compensation  from  the 
Crown  ;  and  throughout  all  the  proceedings  with  the  Privy  Council,  they  urge  their 
claims  as  Commissioners,  as  if  they  were  not  entitled  to  any  specific  compensation  ; 
they  seek  to  persuade  the  officers  of  the  Crown  to  advise  the  Crown  to  e.vercise  its 
discretion  in  their  favour :  and  this  was  the  course  of  proceedings  on  their  part,  until 
the  -'Dtli  of  September,  1809,  proceedings  in  the  House  of  Commons  having  been  taken 
several  years  before,  in  the  year  1806, 1  think.  Afterwards,  on  the  2yth  of  September, 
the.se  gentlemen,  for  the  first  time,  insist  that  they  are  Prize  Agents,  and  as  [68]  such, 
claim  to  be  entitled  to  five  per  cent,  upon  the  gross  proceeds,  and  to  retain  the  interest 
made  on  the  balances  in  their  hands.  They  claim  the  five  per  cent,  commission  upon 
the  gross  proceeds,  and,  to  be  sure,  if  they  were  entitled  as  Prize  Agents  to  five  per 
cent.,  they  were  entitled  to  the  five  per  cent,  at  the  time,  I  suppose  upon  the  gross 
proceeds,  for  the  act  which  reduces  the  allowances  to  five  per  cent,  upon  the  net 
proceeds,  was  made  after  these  transactions,  and  therefore,  I  take  it,  if  they  were 
Prize  Agents,  according  to  the  usage,  which  is  sufficient  to  make  law,  they  are  entitled 
to  it  upon  the  gross  proceeds,  if  at  all.  Then  they  also  claim  to  retain  the  interest 
on  the  balances  in  their  hands,  as  Prize  Agents.  I  do  not  know  of  any  law  upon  that 
subject,  and  if  I  found  no  such  law,  1  should  be  the  last  man  in  the  world  to  give 
interest  on  balances,  which  would  have  the  ett'ect  of  giving  a  premium  to  keeping  such 
balances  in  hand.  That,  however,  it  is  not  necessary  to  enter  into  here.  1  do  not 
mean  to  say  that  the  plaintifis  and  their  colleagues  are  to  be  bound  by  their  delay  in 
making  this  claim  ;  but  I  cannot  help  feeling  some  surprise,  that  in  the  course  of  the 
enquiries  before  the  Committee  of  tlie  House  of  Commons,  and  their  correspondence 
with  the  Clerks  of  the  Privy  Council,  they  should  not  have  put  their  case  upon  this 
short  jjoint,  but,  in  fact,  they  do  not  do  so  till  the  29th  of  September,  1809.  The 
points,  however,  aie  now  brought  before  the  Court  by  this  bill,  and  we  must  dispose 
of  them  as  well  as  we  can. 

[69]  The  first  point  to  be  decided  before  we  reach  the  merits  of  this  ease  is, 
whetlicr  the  Court  has  any  jurisdiction  l  It  was  at  one  time  thrown  out  by  the 
plaintili's,  that  the  Auditors  had  no  right  to  interfere  in  these  accounts;  because  they 
were  not,  properl)'  s])eaking,  public  accounts :  but  that  was  not  insisted  upon,  for  the 
plaintifis  woulil  then  have  lieen  asked,  what  right  they  had  to  apply  to  this  Court  to 
direct  the  Auditors  in  taking  those  accounts;  because  if  the  Auditors  had  no  such 
right,  this  Court  could  have  no  jurisdiction.  But  a  more  formidable  objection  was 
afterwards  taken  by  the  Attorney  (Jeneral,  to  the  jurisdiction  of  the  Court.  How- 
ever, as  his  Majesty  has  been  pleased  to  refer  the  suliject  to  the  Auditors  of  Public 
Accounts,  1  think,  upon  the  best  consideration  that  I  can  apply  to  it,  that  the  Court 
has  a  jurisdiction  in  this  particular  case  ;  and  I  am  perfectly  persuaded  that  those  who 
urge  the  objection,  would  bo  x'cry  sorry  if  the  Court  did  not  act  as  if  it  had  jurisdic- 
tion ;  for  the  Lords  of  the  Treasury  have  expressly  invited  the  plaintifis  and  their 
colleagues  to  a  legal  decision,  and  they  have  promised  to  give  them  every  assistance 
which  could  give  any  facilities  to  the  obtaining  a  decision  ;  and,  indeed,  this  bill  was 
filed  in  conse<iuence  of  an  arrangement  of  that  nature  made  l)etweon  the  law  adviseis 
of  the  plaintifis,  and  some  of  the  law  advisers  of  the  Crown  :  and  accordingly  the 
Attorney  General,  instead  of  demurring  as  he  ought  to  have  done,  if  ho  meant  to 
object  to  the  jurisdiction  of  the  Court,  puts  in,  not  the  usual  short  answer,  but  a  long 
and  full  defence.  Put  as  the  present  Attor-[70]-ney  CJcncral  was  not  in  ollice  at  the 
time,  it  was,  perhaps,  his  duty  to  make  the  oiijoction  which  he  has  taken.  I  think, 
however,  that  it  is  the  duty  of  the  Court  to  remove  that  objection,  and  I  am  (piitc 
sure  I  feel  no  difiiculty  in  persuading  myself  that  the  Attorney  General  would  himself 
have  been  di-ssatisficd  if  we  had  not  entertained  this  cause,  coming  to  u.s,  as  it  does, 
under  these  particular  circumsUmces ;  and  I  think  it  winild  not  bo  consistent  with  the 

Ex.  Div.  II.— 29* 
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honour  of  those  who  administer  the  government  of  this  Country,  to  disappoint  the 
plaintiffs,  whom  they  have  invited  to  the  discussion,  by  turning  them  out  of  Court 
merely  for  a  defect  of  jurisdiction  in  this  Court,  to  which  jurisdiction  all  parties 
seemed  willing,  in  the  first  instance,  to  submit  the  case ;  but  I  think,  independently 
of  that  consideration  (which  is  applied  only  ad  hominem),  that  as  the  question  has  been 
referred  by  his  Majesty  to  the  Auditors  of  Public  Accounts,  the  Court  of  P]xcbequer. 
as  the  high  Court  of  Revenue,  and  having  inherent  power,  as  I  conceive,  over  the 
Auditors,  have  a  right  to  dispose  of  the  question. 

Then  arises  the  great  question  in  the  cause, — are  these  gentlemen  Prize  Agents  ? 
I  do  not  mean  Agents  concerning  a  prize  or  prizes,  but  are  they  Prize  Agents  in  the 
usual  sense  of  the  term,  the  King  being  their  master  and  employer!  and  are  they,  as 
such  Piize  Agents,  entitled  (for  in  no  other  character  do  they  urge  that  part  of  their 
claim)  to  the  five  per  cent,  upon  the  gross  proceeds  of  the  sales  ;  and  also  to  the 
interest  [71]  on  the  balances  in  hand  which  they  claim  to  be  entitled  to,  on  other 
grounds.  Now,  are  thev  Prize  Agents  in  the  usual  sense  of  the  term  as  between  his 
ilajesty  and  them?  Down  to  a  certain  period,  viz.  the  15th  of  September,  1795, 
when  letters  of  reprisal  issued,  they  unquestionably  were  strictly  and  correctly 
Commissioners  only,  for  the  execution  of  business  certainly  of  a  very  responsible  and 
very  important  nature,  but  uncei-tain  in  its  detail,  in  its  labours  and  extent,  and  in  its 
duration.  Xo  salai-y  was  appointed,  no  contract  was  made,  nor  was  any  treaty  entered 
into  for  their  remuneration  ;  and  I  consider,  therefore,  that  for  such  remuneration, 
the  Commissioners  necessarily  relied  on  the  discretion  and  grace  of  the  Crown,  and 
that  thej^  have  no  legal  title  to  support  a  demand  for  any  remuneration  at  all.  That 
appears  to  me  to  be  the  law  as  applicable  to  this  case.  But  whatever  be  the  law  as 
applied  to  the  case  of  these  Commissioners,  they  clearly  were  not  entitled  as  Com- 
missioners, nor  do  they  claim,  as  such,  to  be  entitled  to  five  per  cent,  upon  the  gross 
proceeds.  When  war  was  virtually  declared  on  the  loth  of  September,  1795,  their 
strict  character  of  Commissioners,  as  it  appears  to  me,  expired.  His  Majesty,  however, 
was  pleased  to  continue  them  in  his  employment.  They  then  became  Agents  or 
Servants  of  his  Majesty,  and  he  was  alone  interested  in  the  subject  intrusted  to  them, 
and  they  were  certainly  his  Agents  or  Servants  of  and  concerning  the  prizes  ;  l)ut,  as 
it  seems  to  me,  they  continued  so,  (there  being  no  new  terms  introduced  or  proposed) 
[72]  on  the  same  terms  as  before.  That  appears  to  me  to  be  the  effect  of  the  instruc- 
tions to  the  Court  of  Admiralty  of  the  10th  of  October,  1795,  which,  I  think,  controul 
the  meaning  of  the  subsequent  Order  in  Council  of  the  i6th  of  November,  and  give 
it  a  construction  consistent  with  the  foregoing  instructions  of  the  10th  of  October. 
To  use  the  words  which  Lord  Eldon  is  reported  to  have  used  in  the  House  of  Lords, 
in  the  case  of  Lucena  v.  Cmufurd,  "  His  Majesty,  having  the  title  to  the  ])roperty, 
makes  them  his  Agents,  and  points  out  to  them  in  what  manner  they  shall  exercise 
that  agency,  directing  that  it  should  be  in  the  same  manner  as  if  they  had  derived 
title  under  the  commission,  and  not  under  their  special  appointment  as  Prize  Agents." 
In  this  view  of  the  case,  I  confess,  I  find  infinite  difiiculty  in  declaring  that  the 
plaintifis  and  their  colleagues  have  any  legal  title  to  maintain  any  claim  as  Prize  Agents 
to  his  Majesty,  in  the  common  sense  of  that  word. 

I  do  not  think  that  the  case  of  Liiccna  v.  Cmufurd  affects  this  case.  That  decides, 
or,  at  least,  there  is  a  great  deal  of  argument  preceding  the  decision  to  shew,  that  the 
plaintiffs  and  their  colleagues  were  not  Commissioners  after  the  declaration  of  hostilities, 
and  that  therefore  the  verdict  in  their  favour,  on  the  first  count  in  the  declaration,  in 
which  they  were  averred  to  be  Commissioners,  could  not  be  sustained  ;  but  there  was 
another  defect  in  the  verdict  on  that  declaration ;  for  it  referred  to  ships  that  were 
not  within  their  [73]  authority.  Then  the  subsequent  verdict  was  not  taken  on  any 
count  averring  them  to  be  Prize  Agents,  but  upon  the  count  averring  the  interest  to 
be  in  the. King. 

Now  let  us  consider,  a  little  further,  the  situation  in  which  these  persons  stand,  as 
connected  with  his  Majesty.  Suppose  they  had  in  their  hands  no  property  of  the 
Crown,  and  that  they  had  not,  therefore,  the  means  of  paj'iiig  themselves  as  they  have 
now.  If  they  are  entitled  to  succeed  in  this  way,  what  proceedings  could  they  then 
have  instituted,  with  any  prospect  of  success,  against  his  Majesty  I  If  they  had  no 
property  in  their  hands,  and  the  King  had  proceeded  against  them,  they  could  not 
have  set-off  this  demand  against  the  Crown  ;  for  the  statute  of  Set-off'  does  not  affect 
the  Crown.     But  for  the  purpose  of  this  judgment,  I  will  assume  that  there  is  a  debt 
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to  tlicni  from  the  Crown,  ;uul  that  the}'  have  a  right  to  stay  the  h.iiid  of  the  Ciowii 
in  this  cause,  until  they  are  satisfied.  Now  even  in  that  case,  I  think,  from  the  evidence, 
it  is  clear  they  cannot  be  considered  as  Prize  Agents  in  their  sense  of  the  word.  Is 
there  any  instance  in  which  the  King  has  constituted  a  Prize  Agent,  with  the  privileges 
annexed  to  that  Agent  as  between  subjects  ?  Has  any  Agent  for  prizes,  appointed 
by  the  King,  been  held  to  be  entitled,  as  against  the  King,  to  those  privileges  I — and 
has  the  law,  as  now  administered  on  this  point  between  subject  and  subject,  ever 
been  applied  to  the  case  of  the  Crown  ?  No  instance  has  been  adduced,  to  prove  it 
ever  has  [74]  been  so  censidcred,  and  I  have  not  myself  been  able  to  discover  any. 
Yet  a  Prize  Agent  is  a  character  pretty  well  known,  and  much  marked  ;  for  by  the 
act  of  Parliament  of  the  33  Geo.  III.  c.  66,  s.  50,  it  is  enacted,  "that  all  appraisements 
and  sales  of  any  such  ship  or  ships,  goods,  wai'es,  or  merchandizes,  as  shall  be  taken 
l)y  any  of  his  Majesty's  ships  of  war,  shall  be  made  by  Agents  appointed  by  the  Hag 
orticers  or  Hag  officer,  captains  or  captain,  otticers  or  officer,  ships  companies  or  company', 
and  others  entitled  thei'eto ;  that  all  and  every  person  or  persons  who  shall  be  so 
nominated  and  appointed  Agent  or  Agents  for  any  prize  or  prizes  taken  by  any  ship 
or  vessel  of  war,  or  for  receiving  the  bounty  thereinafter  granted,  and  which  prize  or 
prizes  shall  be  condemned  in  the  High  Court  of  Admiralty  in  Great  Britain,  or  in  any 
of  the  Courts  of  Admiralty  in  any  of  his  Majesty's  plantations  in  America,  or  in  any 
other  of  his  Majesty's  dominions  where  the  said  prize  or  prizes  shall  be  condemned, 
shall  e-vhibit  or  cause  to  lie  registered  in  the  .same,  his  or  their  respective  letter  or 
letters  of  attorney,  appointing  him  oi-  them  Agent  or  Agents  for  the  purposes  afore- 
said ; "  then  the  Ivegistcrs  of  the  Court  of  Admiralty  are  directed  to  enter  the  letter 
accordingly.  So  we  tind  that  they  are  per.sons  constituted  in  a  very  formal  manner, 
and  with  very  particidar  directions  concerning  their  conduct. 

It  I'eally  seems  to  me,  that  by  the  contract  originally,  such  as  it  then  was,  whatever 
it  might  be,  and  whatever  were  the  original  terms  between  [75]  the  public  and  the 
plaintili's  and  their  colleagues,  those  terms  continued  as  between  his  Majesty,  when  he 
became  their  master,  and  them.  It  also  appears  to  me  that  they  cainiot  be  called 
Prize  Agents  in  the  ])roper  and  technical  sense  of  the  expression,  and  in  the  sense  in 
which  they  must  necessarily  use  it,  because  they  do  not  come,  in  any  degree  whatever, 
within  the  statute  of  33  Geo.  III.  c.  66,  s.  50.  Then,  if  they  arc  not  Prize  Agents, 
there  is  an  end  of  theii'  claim  of  five  per  cent,  upon  the  gross  proceeds,  or  upon  any 
proceeds,  and  then  their  title  to  interest,  as  Prize  Agents,  must  also  fall. 

But  then  they  claim  interest  on  the  balances  in  their  hands,  and  com])are  their 
case  to  that  of  Receivers  (icneral,  iV;c.  But  surely  there  is  a  great  deal  of  dill'crcnce 
between  the  ollicc  of  Iveceivers  General,  even  sup])osing  they  are  not  chaigeable  with 
interest,  and  the  employment  of  these  plaintili's.  These  gentlemen  are  Agents 
appointed  for  the  purpose  of  receiving  money  for  their  employers.  Receivers 
Genei'al,  liy  a  long  habit  and  course  of  business,  have  not  been  called  upon  to 
pay  interest,  it  being,  perhaps,  understood  to  be  the  implied  contract,  that  they 
arc  not  to  be  called  upon  to  pay  interest,  but  merely  to  produce  the  money  when 
called  for,  as  a  banker  does  ;  but,  however  that  may  be,  on  this  occasion  it  is  not 
necessary  to  cni[uire  into  tlic  law  upon  the  subject  of  the  liability  of  publi('  oflicers 
to  pay  interest  upon  their  lialances,  or  what  decisions  there  ha^■e  been  on  that  point. 
Here,  the  c.vpress  direction  of  the  [76]  act  of  35  Geo.  III.  c.  !S0,  is  that  the  ])i'occeils 
of  the  s.-des  shall,  after  the  duties  and  cxpcnces  shall  have  been  discharged,  l)e  paid 
into  the  Hank  of  I'jigland.  They  accept  the  service  u|)on  these  terms  ;  and  can  any 
one  maintain,  that  if  persons  who  otherwise  would  not  be  lial)le  to  pay  interest  in  llio 
usual  cour.se  of  law,  accept  an  otiice  undci'  such  a  coiiflition,  they  would  not  be  li.iblc 
to  pay  interest  as  much,  as  if  they  had  entered  into  a  contract  to  pay  interest,  it  is 
said  to  have  l)een  proved,  that  the  plaintili's  and  their  colleagues  kept  in  their  hands 
no  more  money  than  was  proper  and  necessary  ;  but  it  is  very  difficult  to  imagine 
these  balances  to  have  been  necessary,  under  all  the  circnmstancos  of  this  case,  and 
if  not  necessary,  it  could  not  be  ])roi)er  to  retain  such  Large  sums  for  such  a  length  of 
time  as  to  produce  by  interest  42,001)1.  It  was  much  urged,  that  if  they  had  not  had 
those  sums  ready,  under  their  immediate  dominion,  they  might  have  been  ])ul  to  great 
ineonvenience  by  persons  calling  on  them  foi- ])ayment  ;  one  answer  is,  th.it  if  (hey  had 
at  any  time  wanted  any  ])ait  of  the  money  which  tlicy  had  ])aid  into  llu^  Baidv,  they 
could  have  been  relieved  l)y  apjilication  to  the  King  in  Council,  just  in  the  same 
manner  as  every  one  of  us  knows  a  Court  of  Equity  relieves  an  cxecutoi'  or  trustee, 
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who  is  liable  in  a  much  greater  degree  than  these  geiitlonien  were  ;  for  there  is  a  great 
doubt  whether  they  were  subject  to  any  action.  The  Court,  in  ordinary  cases,  very 
often  directs  persons  to  pay  their  money  into  Coui't,  and,  if  an  action  should  be 
brought  against  them,  to  apply  for  money  to  pay  the  amount  [77]  \vhich  is  demanded 
of  them  ;  and  that  was  the  clear  couise  here ;  I  think,  therefore,  that  is  an  answer 
as  to  the  hardship  of  the  case.  But,  whatever  the  hardship  was,  there  is  another 
short  and  more  decisive  answer,  that  the  act  of  Pailiament  under  which  they 
acted,  and  which  bound  them  as  much  as  acts  bind  every  body  else,  directed  the 
paj'ment  of  the  money  into  the  Bank  of  England.  Now,  if  the  act  directed  the 
payment  of  the  money  into  the  Bank  of  England,  so  did  the  instructions  which  proceed 
on  the  authority  of  that  act  of  Parliament,  and  therefore  there  being  a  law  which 
makes  it  their  duty,  they  were  bound  to  obey  the  law  ;  if  they  are  bound  to  obey  the 
law,  shall  they  then  obtain  an  advantage  by  not  doing  so,  and  by  keeping  the  money 
in  their  hands  !  Clearly  not.  I  am  therefore  of  opinion,  and  I  believe  the  Court 
concur  with  me,  although  perhaps,  not  precisely  for  the  reasons  I  have  expressed,  in 
so  thinking,  that  the  plaintiffs  are  not  entitled  to  interest,  either  as  Prize  Agents,  or 
as  by  analogy  with  any  other  othcer  to  whom,  in  the  argument,  they  have  compared 
themselves. 

It  was  .said,  and  urged  strenuously,  that  these  balances — these  monies,  were  not 
the  monies  of  the  Crown — that  they  were  undetermined  property  which  might,  perhaps, 
in  the  event,  be  adjudged  to  belong  to  other  people.  But  the  course  of  business  is 
not  according  to  that  argument.  If  a  person,  for  instance,  has  money  paid  into  a 
Court  of  Equity,  to  be  distributed  hereafter,  the  person  who  commands  and  controuls 
the  money  is  the  person  to  [78]  whom  the  interest  is  to  be  ultimately  paid,  unless 
other  people  are  specially  entitled  to  the  interest  upon  it.  These  gentlemen  were  the 
Agents  for  the  Crown,  and  for  the  public, — they  were  bound  to  paj-  the  money  into 
the  Bank,  and  if  they  did  not  pay  it  into  the  Bank,  the\'  may  be  called  upon  for 
interest.  Are  they  to  put  the  interest  into  their  own  pockets!  Clearly  not;  the 
persons  who  employ  them  are  the  persons  prima  facie  entitled  to  the  principal,  and 
also  to  what  is  derived  from  the  principal,  namely,  the  interest ;  the  persons  who 
receive  it  from  them  may  he  called  upon  by  other  parties  to  account  for  that  intei'cst, 
but  as  between  the  agent  and  principal  the  principal  is  entitled  to  the  money  in  the 
Agent's  hand.s,  and  also  to  the  fruit  which  he  derives  from  it  contrary  to  his  duty. 

That  being  our  concurrent  opinion  with  respect  to  the  interest,  the  Court  is  then 
called  upon  to  give  such  directions  as  shall  secure  to  the  Commissioners  a  fair  and  just 
remuneration  foi'  their  trouble ;  they,  in  all  respects,  proceeding  upon  the  allegation 
that  the  auditors  have  not  allowed  them  nearl}'  what  they  deserved,  and  what  ought 
to  be  allowed  to  them.  Now  what  remuneration  they  may  deserve  cannot,  as  it 
appears  to  me,  be  ascertained  by  any  proceeding  in  frequent  or  familiar  occin-rence  in 
this  Court.  We  cannot,  as  I  conceive  in  this  case,  compel  the  Crown  to  tr}'  an  issue 
of  (juantum  meruit,  and  I  think  we  cannot  refer  a  question  of  quantum  meruit  to  the 
Deputy  iiemembran-[79]-cer  ;  the  Deputy  liemembrancer  is  not  the  constitutional 
officer,  but  the  subject  has  been  already  before  the  proper  and  constitutional  tribunal : 
and  all  that  this  Court,  as  a  Court  of  Kevenue,  could  do  in  such  a  case  as  this  would, 
I  apprehend,  be  to  correct  and  guide  the  judgment  of  the  Auditors,  and  to  order  them 
to  review  and  alter  their  report  if  we  thought  they  were  wrong  ;  but  then  the  plaintifi's 
must  satisfy  us  that  the  report  is  clearly  erroneous,  and  they  have  furnished  us  with 
no  means  of  ascertiiinitig  whether  it  is  erroneous  or  not ;  we  have  no  data,  and  we 
cannot  act  upon  conjecture  or  surmise.  To  some  the  remuneration  already  allowed 
may  appear  an  ample  compensation,  whilst  to  others  (not  that  I  wish  decidedly  to 
express  that  I  exactly  agree  in  that  opinion,  if  such  an  opinion  exists)  it  may  be  said 
that  it  appears  to  be  a  too  scanty  allowance  ;  but  there  is  no  ground  on  which  either 
the  one  or  the  other  opinion  can  rest ;  there  is,  in  short,  no  evidence  to  warrant  us  in 
coming  to  a  judicial  determination.  I  cannot  find  that  there  is,  throughout  this  cause, 
any  foundation  upon  which  I  can  erect  the  proposition,  that  the  Auditors  have  done 
wrong.  That  there  ought  morally  to  be  a  sufficient  compensation  made  to  the  plaintiffs 
is  beyond  all  doubt ;  but  whether  that  which  they  have  been  allowed  is  sufficient,  or 
not,  I  protest,  for  one  I  have  no  means  of  knowing.  The  plan  of  taking  the  accounts 
proposed  by  order  of  the  Privy  Council,  by  their  minute  of  the  10th  of  October, 
1810,  was,  as  far  as  I  can  judge  of  it,  the  result  of  great  attention  to  the  subject, 
founded  in  excellent  [80]  sense,  and  calculated  to  do  complete  justice  to  all  parties, 
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and,  speaking  iniv.itely,  wliirli,  perhaps,  I  have  no  right  to  du,  I  wisli  the  Auditors 
had  adopted  it,  as  it  must  ha\c  cai'ried  satisfaction  with  it  to  all  the  world,  and  I  own, 
for  myself,  that  having  taken,  I  hope,  sufficient  pains  to  understand  the  case,  I  cannot 
survey  the  enormous  multiplicity  of  business  of  the  most  important  nature,  performed 
hy  the  plaintitt's  and  their  colleagues — and  perfoi'med  with  great  diligence,  industi'y, 
integrity,  and  talent,  that  no  person,  who  understands  the  matter,  has  even  suggested 
any  blame  or  objection  to  the  progress,  or  any  defect  in  the  execution  of  it, — I  say  I 
Ciiiniot  survey  it  without  a  sensation  of  uneasiness,  because  I  cannot  help  suspecting, 
that  a  sutKcient  allowance  has  not  been  made  to  them  ;  but  I  cannot,  with  the  lights 
I  have,  be  certain  that  this  is  a  correct  view  of  the  matter, — it  is  only  my  private 
conjecture,  and  I  cannot  act  upon  it. 

Upon  these  general  grounds,  I  believe,  we  all  agree,  however  we  may  differ  as  to 
the  particular  reasons  ;  for  I  have  not  the  honour  of  knowing  whether  there  is  any 
diti'erence  in  our  reasons  ;  but  I  believe  we  all  agree  on  these  general  ground.s,  in 
thinking  that  this  bill  must  be  dismissed. 

Gkahaji,  Baron.  I  am  so  entirely  of  the  same  opinion  in  the  main  with  my  Lord 
Chief  Baron,  and  particularly  so  very  much  concur  in  the  concluding  observation  of 
his  very  learned  [81]  illustration  of  the  case  before  us,  that  if  I  had  not  understood 
from  my  Lord  Chief  Baron  himself,  that  he  wished  something  should  proceed  from 
the  other  Judges  of  the  Court,  in  respect  to  the  general  nature  of  this  bill,  I  should 
not  have  been  disposed,  upon  the  present  occasion,  to  say  a  single  word  :  but — as  the 
general  subject  of  the  jurisdiction  of  the  Coui't  in  such  a  case  as  this,  and  the  form  of 
proceeding  liy  bill  in  particular,  are  m.atters  of  very  consideiable  imjiortance — perhaps 
my  Lord  Chief  Baron  and  my  bi-other  Judges  will  foi-give  me  if  I  also  signify  my 
opinion,  and  my  general  view  of  the  nature  of  this  application. 

I  consider  then  this  bill  as  one  of  the  first  impression.  It  is  contrary  to  every 
notion  I  have  been  able  to  form  of  the  jurisdiction  of  this  Court,  in  the  course  of  now 
a  pretty  long  attendance  upon  it.  This  application  must  be  considered  as  made  to  us, 
on  the  part  of  the  plaintiffs,  as  sitting  in  a  Court  of  Revenue,  and  in  a  Court  of  Public 
Accounts  ;  and  if  this  matter  be  admitted  to  be  a  fit  subject  for  the  cognizance  of  this 
Court,  it  strikes  me  th.at  it  cannot  be  brought  before  us  as  a  Couit  of  Equity,  but  as 
a  Court  of  Law,  sitting  on  (picstions  of  public  accounts  :  and  the  only  possil)le  w;iy  in 
which  I  can  conceive  that  the  subject-matter  of  this  bill  can  be  brought  within  our 
jurisdiction  is,  upon  an  application  to  be  made  in  a  summary  way  by  motion,  and  not 
hy  bill,  by  the  persons  who  now  sue  as  plaintitl's,  claiming  these  sums  as  allowances 
in  their  accounts,  contrary  to  the  determination,  or  to  the  [82]  opinion  of  the  Com- 
missioners of  public  accounts.  That  is  the  only  shape  in  which,  as  it  appears  to  me, 
that  it  could  pioperly  lie  brought  befoi-e  the  Court ;  but  to  file  a  bill  in  Lquity  on  the 
equitiible  side  of  the  Court,  for  such  a  purpose,  appears  to  me  to  be  quite  a  wild 
notion  ;  for-  if  the  plairrtifi's  have  any  merits,  it  is  impossible  to  say  they  are  of  an 
equit-iiblc  iratur-e,  or-  that  they  come  urrder  the  equitable  cogrrizance  of  this  Coirt. 
This  is  the  view  that  I  have  fcikerr  of  this  case,  arrd  I  wholly  accede  to  the  reasorrs 
which  my  Ijor-d  Chief  Bar-on  has  rrr-ged  for  our  not  entcrtairrirrg  this  suit  at  all,  liecause, 
accor-ding  to  rrry  appr-eherrsion,  we  have  no  or-igiiral  jurisdictiorr  to  receive  the  a])plic-atio!i 
orr  a  suit  liy  bill.  I  know  of  rro  or-igirral  jirr-isdicliou  wlrich  this  Conr-t  has,  sitting  as 
a  Coirr-l  of  Revenue,  to  deal  with  mattei-s  that  do  not  atVect  the  King's  or-dirr.-iry  arrd 
c.\tr-aordiriar-y  Revenues,  of  which  I  consider-  that  these  Dr-oits  of  Adrrriralty  foi-m  rro 
part,  arrd  I  iravc  irever  lieerr  able  irr  the  irrvestigatiorr  of  this  particrrlar-  srrbjcct,  and 
marry  others  of  the  same  sort,  to  fall  rr[)orr  any  hirrt  or  iritirrratiorr  that  this  Court  evcr- 
took  up  the  corrsidei-atiorr  of  iprestiorrs  which  relate  to  the  Kirrg's  privy  pirrso.  With 
I'cspect  to  these  Droits  of  Admii-alty,  all  (prestiorrs  arisiirg  irporr  them  belorrg  properly 
to  the  Courts  of  Prize,  arrd  more  |)ar-ticrrlar-ly  to  the  Corrrt  of  Admiralty,  irr  the  first 
irrstarrce  ;  but  wheir  my  Lor-d  Chief  i5ar-orr  sirggested  to  me  (and  this  is  the  groirrrd  oir 
which  I  have  gorro  irr  tire  trr-st  irrstarrce),  that  this  may  have  beerr  lirorrgiil  within  oui- 
cogrrizarrcc  by  the  iirvitatiorr  of  tliose  cirrrcer-rred  irr  the  admirristra  [83]  tiorr  of  these 
afiair-s,  rrarrrely,  the  liords  Corrrmissioriers  of  the  I'rivy  Coirncil,  arrd  tin-  part  which  lia.s 
been  lakerr  by  the  Altoi-ncy-(icrrer-al,  I,  for-  orre,  do  rrot  r-efusc  the  acceptairce  of  the 
jirrisdi(-tiori  which,  perhaps,  the  Kirrg  may  by  iris  owrr  authority  tlurs  tlri'ow  irporr  irs  : 
arrd  as  his  IM.-ijr^sty  has  beerr  plc.-iscd  to  r-efer  the  adrrrirristr-.-ition  of  tire  |)r-odrrce  of  these 
firrrds  (though  they  do  rrot  primarily  belong  to  the  Kirrg's  or-dirrar-y  or-  e.vtr-aor-dirrar-y 
reverruc),  to  the  Auditor-s  of  prrblie  accounts,  that  circumstiincc  may  have  brought  it 
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within  our  juiisdiction  to  consider  whether  the  Auditors  of  the  public  accounts  have 
done  right  in  disallowing  the  claim  made  on  the  part  of  the  plaintifi's.  I  am,  therefore, 
very  ready  to  withdraw  the  objection  that  would,  according  to  my  mind,  have  arisen 
to  this  bill,  observing  only,  that  if  a  demurrer  had  been,  in  the  first  instance,  put  in, 
it  appears  to  me  that  thei-e  must  have  been  an  end  of  it. 

Having  thus  expressed  my  opinion  that  this  is  an  anomalous  bill,  and  one  of  first 
impression,  and  that,  as  such,  it  cannot  strictly  be  sustained  on  any  ground  whatever, 
yet,  taking  it  up  incidentally,  after  the  example  of  my  Lord  Chief  Baron,  I  should  be 
willing  to  go  into  the  case,  and  give  redress,  if  we  can  give  redress;  but  it  is  beyond 
the  compass  of  my  mind  to  come  to  any  kind  of  resolution  or  decision  on  it  as  it 
stands.  I  perfectly  agree  with  my  Lord  Chief  Baron,  that  we  have  but  two  modes 
by  which  we  can  come  to  any  decision  at  all.  It  is,  strictly  speaking,  a  bill  of 
quantum  meruit  brought  by  [84]  these  persons  as  Agents  for  the  Crown ;  for  as  to 
their  being  Prize  Agents,  theie  is  no  pretence  whatever  for  saying  they  were  placed 
in  that  character  by  the  act  of  Parliament,  the  acts  of  the  Privy  Council,  or  the  acts  of 
the  King.  They  are  entitled,  perhaps,  to  some  remuneration,  though  I  very  much 
doubt,  in  my  own  mind,  their  having  any  thing  like  a  legal  demand  originally.  They 
had  no  legal  right  when  the  question  was  in  suspence  to  whom  this  property  should 
belong,  whether  to  Dutch  or  English  owners,  or  ultimately  to  the  King.  The  King's 
authority  was  doubted  as  to  the  commission,  though  I  should  not,  perhaps,  have 
doubted  it  myself ;  but  the  King  appointed  these  persons  Commissioners,  and  I 
cannot  distingui-sh  this  commission  from  other  commissions.  LTitimately,  when  war 
was  declared,  it  became  the  profit  and  the  private  nionej'  of  the  King,  and  even  if 
these  persons,  from  that  time,  were  the  Agents  of  the  Crown,  and  if  they  should  be 
entitled  legally  to  any  thing,  there  occurs  a  very  great  difficulty  as  to  how  they  are 
to  call  upon  the  Crown  ;  1  know  of  no  means  by  which,  even  if  you  suppose  them  to 
have  been  appointed  Agents  for  the  Crown,  they  could  sue  the  King  in  any  other 
way  than  the  Constitution  points  out,  which  is  by  petition.  We  have  no  right  to 
command  the  Crown,  and  I  do  not  know  any  other  means  by  which  these  pai'ties  can 
call  upon  the  Crown  to  do  them  justice,  than  by  petition  of  right. 

But  suppose,  in  the  form  in  which  it  comes  before  us,  we  were  to  say  the  Crown 
has  given  us  the  [85]  power  pi'o  hac  vice  to  decide  this  question,  there  is  still  no 
means  of  deciding  the  particular  matter,  which  is  a  mere  question  of  quantum  meruit, 
except  either  by  a  reference  to  the  Deputy  Remembrancer,  and  he,  1  agree  with  my 
Lord  Chief  Baron,  is  perfectly  incompetent,  and  is  not  the  constitutional  officer: — or 
(which  is  our  only  other  mode)  by  sending  it  to  an  issue  ;  and  that  it  is  impossible  to 
say  the  Crown  could  be  compelled  to  accept  or  defend.  If  the  Attorney-General  were 
to  say,  I  will  not  submit  to  appear  to  such  an  action,  we  have  no  powei'  to  controul 
the  Attorney-General,  and  .say  that  he  shall  appear.  Then  it  comes  to  this, — we  are, 
perhaps,  called  upon  to  say  that  the  Auditors  have  done  wrong,  and  upon  that  I 
cannot,  as  I  agree  with  the  Lord  Chief  Baron,  take  upon  myself  to  say  they  have 
done  wrong  ;  i  am  perfectly  clear  they  have  done  right  in  some  respects,  as  in  not 
considering  the  Commissioners  upon  the  footing  of  Prize  Agents,  as  entitled  to  the 
extent  of  remuneration  they  require,  and  also  in  not  allowing  them  the  interest  on 
the  balances  in  their  hands.  I  will  not,  however,  go  further  ;  I  did  not  intend  to 
have  said  so  much,  but  I  must  declare  my  opinion  that  this  Court  has  no  right,  under 
this  proceeding,  to  command  any  thing.  We  can  only  concur  in  that  very  impartial 
and  proper  recommendation  on  the  part  of  my  Lord  Chief  Baron,  every  expression  of 
which  conveys  the  meaning  of  myself  and  the  Court,  much  better  than  any  language 
that  I  can  affect  to  use.  I  conclude  with  saying,  that  in  the  present  suit  this  Court 
has  not  the  power  of  making  such  a  decree  as  is  prayed — [86]  to  declare  that  the 
plaintitts  have  a  legal  right  to  call  upon  the  Auditors  peremptorilv  to  allow  the  sums 
demanded  and  disallowed,  which  is  utterly  out  of  the  power  of  the  Court :  and  there- 
fore this  bill  must  be  dismissed. 

Wood,  Baron.  As  my  Lord  Chief  Baron  has  delivered  the  judgment  of  the  whole 
Court,  being  the  result  of  pievious  consultation  amongst  ourselves,  I  did  not  expect 
that  each  Judge  would  be  called  upon  to  give  his  single  opinion,  and  consequently  I 
am  not  prepared  to  go  through  the  whole  of  the  case  :  I  therefore  shall  content 
myself  with  saying  that  I  concur,  as  I  have  already  expressed  to  them  in  private,  with 
the  Lord  Chief  Baron  and  my  Brothers,  in  the  judgment  that  has  been  delivered. 

Garrow,  Baron.     If  there  had  been  anj'  difference  of  opinion   in  the  Court,  I 
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should  h;ive  thought  it  becoming  in  me  not  to  dch'ver  any  opinion  .-it  ;di,  but  as  1 
individually  concur,  not  only  in  the  judgment  which  has  been  delivered  by  my  Lord 
Chief  Baron,  but  in  the  reasons  ;  and  as  the  unanimous  opinion  of  a  Court  carries  with 
it  (however  constituted)  something  more  of  authority  than  when  any  one  of  the 
Judges  have  not  delivered  any  opinion,  I  am  desirous  of  saying  now  that  this  case  has 
arrived  at  its  conclusion,  that  I  entire!}''  acquiesce  in  the  judgment  which  has  been 
deliveied  by  my  Lord  Chief  Baron  and  my  Brothers. 
Per  Curiam.     Bill  dismissed. 


[87]    Easter  Term,  43  Geo.  IIL 

Ex  PARTE  CoLEBROOKE,  Bart  *i.  Petition.  1819.  Friday,  20th  May  1 80.3. — Pr.ictiae. 
Whatever  jurisdiction  this  Court  may  have  in  controlling  the  judgment  i>f  the 
Commissioners  for  auditing  the  public  accounts,  in  regard  of  allowances  or  dis- 
allowances and  surcharges,  alleged  to  be  unduly  made  by  them  in  favor  or  to  the 
prejudice  of  the  accountant,  they  will  not  interfere  in  a  summary  way  on  petition 
and  motion,  but  the  party  complaining  must  file  his  bill. — Jurisdiction.  On  the 
question  of  the  jurisdiction  of  the  Court,  and  the  mode  in  which  redress  should 
be  sought  vide  the  subsequent  case  of  Colebrooke  and  Others  v.  The  Attorney-General 
ami  Others. 

This  petition — which  was  presented  (16th  May,  1800,)  by  one  of  the  plaintiffs  in 
the  case  of  Cokhrooke  v.  Tlie  Ailo-rney-General  (which  immediately  follows  the  present), 
on  behalf  of  hini.self  and  the  other  persons  interested  in  the  contracts  thcreiTi 
mentioned — prayed  a  declaration  by  the  Court,  that  the  Accountants  ought  not  to  be 
charged  ))y  the  Auditoi's  of  public  accounts  with  the  sum  of  57,7251.  1 6s.  5id.  the 
alleged  value  of  provisions  delivered  over  to  them :  (they  undertaking  to  stand 
charged  with  the  sum  of  3-1,6881.  7s.)  and  that  they  ought  to  be  allowed  the  sum  of 
40,2321.  19s.  7|d.  with  which  they  had  been  surcharged  by  the  Auditors — and  for  the 
necessary  directions — and  that  all  process  might,  in  the  mean  time,  be  stayed. 

The  Court,  on  motion  supported  by  an  atlldavit,  verifying  the  allegations  of  the 
petition,  granted  an  order  (16th  May),  recjuiring  the  Commissioners  for  auditing  the 
public  accounts,  to  shew  cause  why  this  Court  should  not  so  declare  and  direct  as 
prayed — requiring  tlie  order  to  be  served  on  the  Attorney-General. 

[83]    18th  July  1803.— The  Attorney-General  (Mitfoi'd)  now  shewed  cause. 

7th,  11th,  14th,  and  15th  Nov. — Plumer,  Best  Serjt.  and  Fonblan(|Uc,  supported 
the  order :  and  the  Attorney-General  replied. 

[Tlie  arguments  on  either  side  appear  to  have  been  somewhat  to  the  cfTect,  but 
not  to  the  e.vtent  detailed  in  the  following  case  of  Colehrovke  v.  The  Allorncy-Gi'ueral. 
They  are  therefore  omitted  here  ;  but  as  the  Court  did  not  give  any  reasons  for  their 
decision  in  that  case,  the  judgment  delivered  on  the  ))resent  occasion,  by  Mr.  Baron 
Graham,  with  whom,  on  the  question  of  jurisdiction,  the  Court  ultimately,  on  more 
deliberate  consideration,  coincided,  having  been  rendered  much  more  ini|)i)r(ant,  is 
therefore  stated  fully.] 

20th  May  1.S03. — The  Court  having  taken  time  to  delibeiatc,  this  day  delivei-ed 
their  j\idgments  seriatim  *-. 

(iKAiiAJr,  Haron.  Having  stated  the  object  and  nature  of  the  ap])licati(in.  \\'lieii 
this  matter  came  before  the  Coui't,  it  was  opposeil  upon  nnich  ai'gumcnt  upon  I  In; 
merits  of  the  ease — that  is  to  say,  upon  the  question,  whether  the  Commissioners  had 
done  justice  upon  this  occasion — and  it  was  ojjposcd  also  on  the  ground  that  this 
Court  has  no  legal  or  equitable  cognizance  of  the  [89]  subject-matter:  or  if  it  has, 
that  it  cainiot  give  relief  ujion  this  summaiy  mode  of  application. 

The  niannei-  in  which  the  ])ublic  attention  has  been  willed   to  this  subject,  has 

*'  See  the  note  to  the  next  case. 

*'-  The  Keportei'  has  not  been  fortunate  enough  to  obtain  a  note  of  the  judgment 
delivered  by  the  Lord  Chief  Baron  ;  lint  as  his  Lordship  is  said  to  lia\e  doubled,  upon 
that  occasion,  the  jurisdiction  of  the  Court  altogether,  it  is  of  the  less  consequence 
])eiliai)s,  since  the  subse(juent  deteiininatiou  of  the  Court,  in  Colvhrookc  v.  The  Atloriie)/- 
General. 
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rendered  it  necessary  for  the  Court  to  give  its  opinion  upon  this  great  point, — whether, 
after  an  account  has  heen  prepared  by  the  pubh'c  Auditors  of  the  kingdom,  the  public 
and  patent  officers  of  the  Crown,  and  stands  ready  for  final  declaration  by  the 
Chancellor  and  Under  Treasurei'  of  the  Exchequer,  and  the  Lords  Commissioners  of 
the  Treasury  that  account  can  be  sent  back  to  be  altered  or  corrected,  eithei-  in  its 
general  statement  of  the  balance,  or  in  any  particular  item  of  it,  by  any  controlling 
power  inherent  in  this  Court : — and  secondly,  (if  it  can  be  done  by  any  mode  of  pro- 
ceeding known  to  the  Court)  whether  it  can  be  done  in  a  summary  mode  like  the 
present,  namely,  by  motion,  upon  a  petition,  supported  by  affidavit. 

The  consideration  of  the  first  question  is  undoubtedly  extremely  important,  and  I 
have  very  earnestly  to  request  the  indulgent  patience  of  the  Court  while  I  go  into  the 
ground  of  that  opinion  in  which  I  unfortunately  differ  from  my  Lord  Chief  Baron  and 
my  two  other  Brothers  ;  with  real  diffidence,  at  the  same  time,  of  my  own  opinion, 
when  it  is  not  only  opposed  to  theirs,  but  to  the  very  able  and  ingenious  arguments 
and  research  which  have  been  ottered,  in  support  of  the  contrary  opinion  to  that  which 
I  am  now  endeavouring  to  maintain. 

[90]  The  consideration  of  a  subject  of  this  sort,  in  spite  of  every  effort  to  reduce 
it,  necessarily  takes  me  into  a  very  extensive  field,  but  it  shall  be  my  study  to  treat 
the  subject  with  all  the  brevity  that  it  will  admit  of,  and  more  particularly  so,  because 
the  greatest  part  of  it  has  already  been  canvassed  most  ably  and  most  learnedly.  As 
far  as  in  a  subject  of  this  soit  we  are  instructed  by  Madox  '  and  the  several  able 
authors  referred  to  by  Lord  Coke,  in  4  Inst.  103,  we  cerfciinly  go  upon  sure  grounds ; 
but  that  information  stops  very  short  of  any  satisfactory  conclusion  ;  because  it  is 
clear,  that  in  those  early  time.«,  the  executive  and  judicial  powers  of  the  Court  were 
not  maiked  by  any  clear  line  of  distinction.  In  the  times  to  which  those  writers, 
particularly  the  former,  refer,  and  when  the  King's  Chief  Justicier  ceased  to  preside 
at  the  Exchequer,  the  Lord  Treasurer,  the  Chancellor,  and  others  of  the  King's  Council, 
sat  with  the  Chief  and  other  Barons,  in  the  Court  of  Exchequer,  by  which  I  under- 
stand, as  well  the  Court  of  Pleas  of  the  Crown,  as  the  Court  of  Pleas  between  party 
and  party.  Daring  some  portion  of  that  period,  the  Chamberlains  .sat  also  ;  but  it  is 
not  necessary  to  go  into  any  learned  discussion  of  the  nature  of  their  office,  because 
it  is  clear  from  Lord  Coke  that  the  Chamberlain  had  long  ceased  to  be  a  judicial  officer 
of  this  Court.  The  business  of  this  Court  was  then  done  bj'  the  Barons,  and  they 
were  often  not  lawyers,  as  is  clear  from  an  act  in  the  14th  of  Edward  IIL  regulating 
com-[91]-missions  of  Nisi  Prius  in  the  several  counties.  There  is,  in  that  act,  this 
provision,  that  if  it  happens  that  none  of  the  justices  of  the  one  bench  nor  the  other, 
may  come  into  the  country,  whose  inquests  or  juries  be  to  be  taken,  then  the  Nisi 
Prius  shall  be  granted  before  the  Chief  Baron  of  the  Exchequer,  if  he  be  a  man  of  the 
Law.  So  that  it  is  clear,  that  even  at  this  period,  the  Chief  Baron  was  rather  a 
political  chaiacter,  than  that  legal  officer  which  he  is  now,  as  Chief  Judge  of  the  Court. 
This  appears  more  strongly,  if  it  were  necessary  to  discuss  it  for  the  present  purpose, 
from  Lord  Coke's  comment  on  the  Minor,  which  1  will  just  repeat,  by  way  of  shewing 
more  distinctly  what  really  was  the  state  of  the  Court  in  those  ancient  times  (vide 
4  Inst.  p.  109).  Lord  Coke,  in  point  of  fact,  carries  his  information  in  respect  to  the 
real  jurisdiction  of  the  Court,  as  applied  to  matters  of  this  sort,  not  very  far  in  his 
comment ;  for  the  greater  part  being  comments  upon  Britton,  and  upon  the  Mirror, 
the  passages  he  refers  to,  allude  to  a  time  when  the  whole  business  and  jurisdiction 
of  the  Court  was  different  from  what  it  now  is  [his  Lordship  read  the  several  passages 
referred  to,  from  p.  103  to  p.  113]. 

In  commenting  on  the  accounts  that  were  then  taken,  Lord  Coke  assumes,  that  the 
accounts,  as  they  were  originally  taken,  comprehended  those  which  afterwards  fell 
within  the  department  of  the  auditor  of  the  Prest,  for  he  mentions  the  accounts  of  the 
Treasurer  of  Ireland,  as  forming  a  part  of  them,  (p.  1 13),  and  mentions,  as  the  only 
[92]  exception  of  the  persons  accounting  in  this  Court,  the  Treasurers  of  the  King's 
chamber.  At  that  early  period,  therefore,  it  reall}'  does  seem  as  if  this  Court,  con- 
stituted as  it  then  was,  superintended  the  public  accounts,  and  in  most  instances, 
transacted  in  open  Court,  all  the  business  of  such  accounts  in  the  kingdom,  including 
those  of  the  Prest,  as  well  as  all  othei's,  excepting  Ireland  which  never  did  fall  within 
the  province  of  the  Court  in  the  early  establishment.    But  uow,  from  the  great  and  neces- 

*  Vol.  ii.  cap.  xxi.  sect.  1,  and  cap.  xxif. 
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sary  change  which  the  business  of  this  Court  has  undergone  since,  the  {jolitical  character 
of  its  members  has  been  distinctly  taken  away  from  the  judicial  chai'acter  which  they 
at  present  assume  :  and  in  many  respects  the  Treasurer  and  the  Chancellor  of  the 
Exchequer,  who  originally  formed  a  part  of  it,  and  sat  in  Court  here  with  the  Barons, 
have  taken  and  contined  themselves  to  the  business  which  more  peculiarlj'  belongs  to 
them,  namely,  the  administration  of  the  Revenue  of  the  Country  ;  for  when  it  is  once 
received  into  the  receipt  of  the  Exchequer,  the  proper  department,  the  judicial  authority 
and  eontroul  of  this  Court  ceases. 

At  the  time  when  Lord  Coke  wrote,  it  will  appear,  that  most  incontestibly,  the 
proper  and  sole  Judges  of  this  Court,  with  respect  to  pleas  of  the  Crown,  and  pleas  as 
between  party  and  party,  were  the  Barons  of  this  Court  to  the  exclusion  of  the  Lord 
Treasurer.  It  will  appear  likewise,  by  a  further  reference  to  Lord  Coke,  [93]  (-1  Inst. 
118),  that  the  Lord  Treasurer,  the  Chancellor  and  Barons  of  the  Exchequer  were,  in 
his  time,  and  are  to  this  day,  if  it  should  please  his  Majest}'  to  constitute  a  Lord 
Treasurer,  the  proper  Judges  of  Equity  in  the  Court  of  Exchequer.  It  is  clear  too, 
that  the  Lord  Treasurer  was  one  of  the  Judges,  as  was  the  Chancellor,  with  the  Barons, 
in  the  Court  of  Accounts.  I  apprehend,  as  appears  clear  from  various  passages  in  Lord 
Coke  which  it  is  not  necessary  to  go  into,  that  the  Court  of  Accounts,  of  which  the 
Lord  Treasure)'  was  the  President,  was  not  a  Court  of  justice.  They  had  no  judicial 
power,  independent  of  the  Chief  and  other  Barons  of  the  Court ;  although,  in  the 
ancient  Court  of  Accounts  in  this  Court,  the  Lord  Ti'easurer  had  a  right  to  preside, 
and  the  Treasurer'  of  the  Exchequer,  who  was  generally  also  the  Chancellor  of  the 
Exchequer',  also  sat  there.  These  two  olfrcer's  were  confounded  together  for  a  long 
per-iod,  Ijirt  with  r-egar'd  to  the  Court  of  Accounts,  it  is  plain  that  the  necessities  of 
other  business  had  taken  gr'eat  par't  of  that  br'anch  totally  out  of  the  immediate 
management  of  the  Court. 

When  the  Court  of  Accounts  sat  here  as  a  Court  to  take  accounts  judicially,  the 
Accouirtants  wer'e  actually  either  brought  into  Court,  or  commissions  issued  under  the 
statute  of  Henr'y  VIII.  empowering  certain  Commissioners  to  enquire  into  the  state 
of  the  accounts,  and  report  them  here.  But  though  the  Court  of  Accounts  is  still 
an  existing  Court,  it  is  not  an  effective  Court,  because  the  business  of  the  Nation  having 
[94]  so  gr'eatly  iircrcased  f rom  the  vast  extent  of  the  peeaniar'v  concerns  of  the  subjects 
of  the  kingdom,  it  has  tr'ansferr'ed  that  duty  to  another  depar'tment. 

Having  said  alr'cady  so  much  upon  that  head,  I  shall  next  errdeavour  to  tincl  oirt 
what  the  jurisdiction  of  tiris  Court  is,  by  as  short  a  reference  as  possible  to  the  sever'al 
acts  of  Par'liament  which  have  taken  place,  regulating  that  jurisdiction,  and  defining 
in  what  cases  this  Court  should,  or  shorrld  not  inter-fer'C.  The  first  act  which  I  will 
refer  to,  is  the  20th  of  Edwar'd  III.  cap.  1  &  2.  The  accorrnts  of  public  Accountarrts 
were  then  taken  in  the  manner  which  I  have  ah'eady  been  describing,  and  no  allowances 
were  made  upon  any  occasion,  without  the  wr'it,  and  without  the  order'  of  the  King. 
By  that  statute,  the  power  of  the  Treasurer  and  Baroirs  (for  at  that  time  the  Tr-easur'er 
sat  as  a  Judge  in  this  Cour-t)  was  errlar'ged.  It  appeal's  by  the  first  act,  that  the  writs 
and  mandamirses  fr'om  the  King  to  do  right,  arrd  in  some  cases  to  forbear  to  do  I'ight, 
had  been  sent  to  other'  Conr'ts,  as  well  as  to  the  Exchequer',  for  the  statute  saj^s, — 
"First  wc  have  commanded  all  our  justices,  that  the}-  shall  fr'om  henceforth  do  equal 
law  and  execution  of  r'ight  to  all  oru'  subjects  r'ich  and  poor',  withorrt  having  regard  to 
arry  pcr'soii,  arrd  without  onritting  to  do  r'ight  for'  airy  letter's  or'  comnrairdmeiit  which 
may  come  to  them  fr'om  us."  .\nd  then  the  act  goes  on  to  ])r'cscribe  the  form  of  the 
oath  to  the  justices.  Then  [95]  follows  the  act  (eh.  2),  relative  to  the  Exchequer'. 
"  In  the  .same  manirer  we  have  ordained  in  the  right  of  the  Barons  of  the  Exchequer', 
and  we  have  expressly  charged  tliem  iir  our'  pr'eseirce,  th:it  they  shall  do  right  and 
r'eason  to  all  oirr  subjects  great  and  small,  and  tirat  they  shall  deliver  the  ])eople,  reason- 
ably and  withorrt  delay  of  the  business  which  they  have  to  do  befor'o  them  without 
urrdue  tarrying,  as  hath  been  done  in  times  past."  It  is  to  be  observed,  that  this  is 
particularly  addi'csscd  to  the  IJar'ons  of  the  Exchcqrrer.  It  seems,  iiowevei',  that  not- 
wilhstaii(lirig  this  positi\'e  aird  ])ar'ticular' dir'ectioir  to  the  Court  of  E.vchequer',  they  still 
pei'severed  in  tiieir'  former  pr'acticc,  beearrse  it  became  irece.s.sar'y  iir  a  latci'  period,  in 
the  5th  of  Kichar'd  II.  (ch.  9),  to  r'epeat  these  irijurrctioirs,  arrd  to  r'epoat  them  to  lire 
Cour't  in  a  mor'c  jwsitive  manrrer'. 

I  shorrld  previously  have  noticed  orre  documorrt,  which  per'Iraps  I  might  not  have 
rested  vcr'y  confidently  upon,  if  I   had   not  found  it  had  been  made  very  particularly 
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a  topic  of  argument  both  by  Lord  Somers  in  the  celebrated  Banker's  case  in  the 
11th  volume  of  Margrave's  State  Trials,  (pp.  136  and  150)  and  is  referred  to  by  Holt 
and  Lord  Chief  Justice  Treby,  and  that  is,  the  oath  which  the  Barons  take  here  in 
Court.  The  second  ailiele  is — "  That  well  and  truly,  he  (the  Baron,)  shall  charge 
and  discharge  all  manner  of  people,  as  well  poor  as  rich."  Now  this  oath  undoubtedly 
is  taken  by  the  Barons  at  this  day,  and  I  own  it  strikes  me  as  affording  a  strong  [96] 
argument  in  favour  of  the  jurisdiction,  and  I  shall  be  found  supported  m  this  by  the 
great  authorities  to  which  I  have  referred  in  that  case.  And  it  would  be  a  very 
extraordinary  position,  to  maintain,  that  where  the  Barons  generally  take  an  oath 
that  they  shall  truly  charge  and  discharge  all  manner  of  people,  it  must  at  this  day, 
be  with  an  exception  of  that  very  large  class  of  persons  who  are  concerned  in  the 
immense  contracts  by  which  the  supply  of  our  armies  and  great  military  establish- 
ments is  to  be  fui-nished^  One  would  expect  at  least  something  exceedingly  strong 
that  should  make  it  the  habitual  and  customary  law  of  this  Court,  to  construe  an 
oath  conceived  in  terms  so  general  as  that  is,  with  an  exception  so  extensive  and 
important. 

The  next  statute  in  order  of  time,  is  the  5tli  of  Richard  II.  ch.  9,  and  that 
undoubtedly  does  give  gieat  force  to  the  argument  I  have  been  urging,  arising  from 
the  oath  ;  because  it  is  difficult  to  conceive  words  more  general  than  the  language  of 
that  statute  is,  giving  to  this  Court  a  supreme  judicial  authority  over  all  matters 
where  justice  was  to  be  obtained  by  one  party  against  another,  whether  Accountants 
of  the  King  or  not.  That  statute  recites,  that  "Because  that  grievous  complaints 
hath  often  times  been  made  of  the  officers  of  the  Exchequer,  for  that  the  heirs, 
executors,  occupiers  of  goods  and  land  tenants  of  divers  persons  which  have  been 
impeached  in  the  said  Exchequer  of  debts,  accompts,  and  [97]  other  demands,  and 
which,  although  they  have  offered  them  there  to  shew  or  plead  for  their  discharge  of 
those  impeachments  accoi-ding  to  the  law,  they  have  not  been  always  thereunto 
received  heretofore,  without  having  express  commandment  by  writ  or  letter  of  the 
great  or  privy  seal,  to  the  great  disquietne-ss,  mischief  and  delay  of  the  said  persons 
impeached,  and  no  advantage  to  the  King."  It  is  perfectly  clear,  therefore,  that  up 
to  the  5th  of  Kichard  II.  notwithstanding  the  foi-mer  statutes  I  have  referred  to, 
individuals,  who  were  Accountants  to  the  King,  could  not  obtain  even  their  ordinary 
discharges  without  a  particular  mandate  from  the  great  or  privy  seal.  Then  it 
proceeds  thus :  "  It  is  ordained  and  assented,  that  the  Barons  of  the  said  Exchequer 
shall,  from  henceforth,  have  full  power  to  hear  every  answer  of  every  demand  made 
in  the  same  Exchequer."  The  Treasurer  is  not  mentioned  here,  nor  Chancellor 
of  the  Exchequer,  to  have  this  power,  and  the  prior  acts  had  clearly  lost  sight  of  the 
Treasurer  as  a  judicial  officer  sitting  in  the  Court  of  Pleas.  Before  this  time,  about 
the  period  of  the  20th  of  Edwaid  III.  the  Treasurer  was  no  longer  considered  as  a 
judicial  officer  of  this  Court  in  any  of  the  extensive  business  of  the  pleas  of  the  Crown, 
or  pleas  between  party  and  party.  The  act  then  proceeds,  "so  that  every  person 
that  is  impeached  or  impeachable  of  any  cause  by  himself,  or  by  any  person  shall  be 
from  henceforth  received  in  the  same  Exchequer  to  plead,  sue,  and  have  his  reason- 
able discharge  in  this  behalf,  [98]  without  tarrying  or  suing  any  writ  or  other 
commandment  whatsoever." 

Now,  without  affecting  any  thing  like  clearness  in  a  case  of  this  sort,  after  what 
I  have  heard,  it  strikes  my  mind  that  this  act  does  mean  to  give  to  the  Court  of 
Exchequer  as  a  judicial  Court,  the  fullest  latitude  to  hear  every  answer  that  could  be 
made.  It  is  not  pressing  the  present  subject  too  far  to  say,  that  here  there  is  a 
demand  made  on  the  part  of  the  persons  who  make  the  present  application  ;  for  they 
state  themselves  to  be  charged  with  55,0()01.  as  the  value  of  provisions  which  they 
say  is  greatly  beyond  what  they  ought,  under  the  circumstances,  to  be  charged  with; 
and  they  say  the  Auditors  have  deducted  from  their  demand  40,2321.  which  they 
ought  not,  because  they  have  proceeded  upon  a  mode  of  calculation  adapted  to  another 
view  of  the  circumstances  and  another  state  of  things,  and  which  would  be  injurious 
to  the  complainants,  if  applied  to  the  particular  mode  in  which,  from  the  necessities 
of  (T0\'einment,  these  provisions  were  at  that  time  supplied  by  them.  Surely  that 
is  a  sort  of  demand  from  the  subject  which  requires  an  answer,  and  I  protest  it  is 
novel  to  me,  that  a  subject  of  any  country,  and  particulaily  of  a  country  where 
Couits  of  Justice  are  so  singularly  and  peculiarly  accessible  as  those  of  this  country  are, 
should  look  for  an  answer  to  such  demands  to  any  other  place  than  to  a  Court  of  Justice. 
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[99]  I  luivc  been  induced  to  dwell  :i  little  upon  this  part  of  the  case,  because  I 
find  myself  eoutirnied  exactly  b}'  the  same  authorities  to  which  I  have  referred,  and 
shall  refer  generally,  namely,  the  Judges  who  delivered  their  opinions  in  the  Banker's 
cane,  ^\'hoever  follows  my  argument,  will  find  it  is  supported  by  those  very  high 
authorities.  Lord  Somers  and  Mr.  Justice  Treby,  who  there  reason  from  this  statute, 
although  with  a  different  view  and  on  a  very  different  subject-matter  from  the  present 
— namely,  in  respect  of  the  province  and  authority  of  this  Court  as  a  judicial  Court, 
.sitting  in  the  receipt  of  the  Exchequer  Revenue,  to  issue  money  which  had  been 
received  into  the  Exchequer  —  yet  their  general  reasoning  upholds  my  present 
position,  for  they  admit  throughout,  that  whilst  the  debts  and  accounts  of  the  Crown 
are  in  transitu  through  the  Exchequer,  the  Court  of  Exchequer  have  full  power  over 
them.  And  indeed  it  must  be  necessarily  competent  to  the  Court  from  which  and 
under  whose  sanction  every  process  issues,  to  look  through  the  subject-matter  for 
which  they  cause  their  summary  pi'ocess  to  be  issued.  We  are  no  longer  a  Court  of 
Justice,  if,  on  putting  our  Hat  for  an  extent,  we  are  not  to  see  whether  so  much  is 
due  from  the  subject  or  not ;  or  if  we  are  bound  to  adopt  the  conclusions  of  others 
who  are  not  a  Court  of  Justice.  Those  great  Judges  will  lie  found  arguing  from  this 
statute,  that  there  was  no  doubt  that  the  Court  had  the  power  in  its  judicial 
character  to  hear  every  answer  of  every  fair  and  reasonable  demand  both  in  law  and 
equity,  which  the  subject  might  have. 

[100]  So  the  matter  rested,  till  the  statute  of  the  33d  of  Henry  VIII.  c.  39 
introduced  a  new  mode  of  recovering  debts  of  the  Crown.  That  statute  put  every 
bond  and  every  specialty  to  the  Crown,  in  the  situation  of  a  statute  staple  as  to 
ever}'  purpose  of  its  remedy  ;  but  when  this  act  had  introduced  these  new  advantages 
to  the  Crown,  by  such  mode  of  enforcing  the  delit  of  the  Crown,  it  adverts  to  the 
possible  cases  in  which  these  debts  might  be  answei'ed  on  the  part  of  the  subject,  and 
very  anxiously  makes  provision  for  the  subject's  I'ight  in  every  possible  case  of  debts 
of  this  sort  being  attempted  to  be  enforced  against  them,  ami  it  gives  power  to  the 
constituted  Courts.  My  Lord  Chief  Baron  has  already  stated,  that  the  statute  of 
the  27th  Henry  VIII.  c.  27,  had  created  a  Court  of  Augmentations,  and  had  constituted 
new  officers  for  the  purpose  of  enforcing  the  additional  Kevenue  which,  from  the 
dissolution  of  the  monasteries,  had  come  to  the  Crown.  The  79th  section  of  the 
33d  lletny  VIII.  c.  39,  provides,  "  That  if  any  person  or  persons,  of  whom  any  such 
debt  or  duty  is  or  at  any  time  hereafter  shall  be  demanded  or  required,  allege,  ])lead, 
declare,  or  shew  in  any  of  the  said  Courts,"  the  Court  of  Exchequer  having  been 
mentioned  as  one  "good,  perfect,  and  sufficient  cause,  and  matter  in  law,  reason,  or 
good  conscience,  in  Imr  or  discharge  of  the  s.aid  debt  or  duty,  or  why  such  person  or 
persons  ought  not  to  be  charged  or  chargeable  to,  or  with  the  same  :  and  the  .same 
cause  or  matter  so  alleged,  pleaded,  declared,  or  shewed,  sulli-[101]  cicntly  [jrovcd  in 
such  one  of  the  said  Courts  as  he  or  they  shall  be  inipleadeil,  sued,  vexed,  or  ti'oubled 
for  the  .same  ;  that  then  the  said  Courts  and  every  of  them,  shall  have  full  power 
and  authority  to  accept,  adjudge,  and  allow  the  same  proof,  and  wholly  and 
clearly  to  acquit  and  discharge  all  and  every  person  and  persons  that  shall  be  so 
im])!eaded,"  ifee. 

This  act  therefoi-e,  while  it  introduced  new  remedies  for  the  Crown,  giving  the 
proper  and  necessary  ])rivilege  of  the  Crown  for  the  enforcement  of  those  debts,  pro- 
vides anxiously  that  the  subject  who  was  to  be  charged  witli  them,  should  ha\'c  every 
])ossible  means  of  being  heard  in  his  defence  :  and  it  will  be  found,  that  sevei'al  ca.sos 
in  L(|uity  did  arise  soon  after  the  passing  of  this  act.  One  of  those,  the  case  of  Sir 
Thomas  Cecil  (7  Co.  18),  will  lie  sudieient  for  the  present  ])urpose,  and  tiiat  certainly 
goes  a  gi'cat  way  to  show  how  fai'  this  Court  would  give  relief  to  parties  against  suits, 
as  being  within  the  purview  of  that  act:  and  that  it  comprehends  in  terms,  and 
empowers  the  Court  to  give  relief  in,  many  other  cases  than  those  of  mere  debts  upon 
bond  and  other  specialities  ;  theiefore  the  C(|uity  that  is  there  given  must  apply  to  all 
actions  of  debt  and  to  sue!)  as  miglit  ai-ise  in  the  course  of  such  transactions  as  these, 
as  well  as  to  debts  upon  bond.  Sir  Tiiomas  Cecil  had  conveyed  an  estiite  to  Queen 
Elizabeth,  to  a  part  of  which  he  had  not  at  the  [102]  time  a  perfected  title  :  and  the 
bond  which  he  had  given  to  the  Crown,  conditional  for  performance  of  tiie  covenants 
in  the  conveyance  of  th.at  part  of  the  estate,  as  well  as  the  rest,  (one  of  which  wiw, 
that  he  was  well  seized)  l)ecame  forfeited,  and  was  put  in  suit  by  s<'ii'e  facias.  No 
ple.-i  was  put  in  to  th,it  Imnd.  but  .Sir  Thomas  exhibited   an  I'",iiglisii  liill    in    the  Court 
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103.      n 


of  Exchequer  Chamber,  and  upon  that  relief  was  gi\'cii  upon  the  particular  circum- 
stances of  the  case.  Many  other  cases  are  cited  in  Lord  Coke,  where  relief  likewise 
was  given  upon  the  same  ground,  and  the  Court  there  also  determined,  that  it  was 
very  proper  for  the  purpose  of  obtaining  relief  in  equity  under  this  statute  of  33 
Henry  YIII.  to  have  recourse  to  the  Court  of  Exchequer  Chamber :  so  that  if  it  be  a 
subject-matter  of  equity,  that  is  the  pi'oper  place  where  it  ought  to  be  shewn  ;  for  if 
it  were  a  subject-matter  of  plea,  it  should  be  introduced  upon  the  record  hy  plea  to 
the  scire  facias. 

If  it  should  be  said,  therefore,  that  this  present  application  is  not  in  the  case  of  a 
bond  to  the  King,  or  of  a  debt  which  arose  by  reason  of  any  matter  or  power,  or  things 
relating  to  the  several  officers  who  constituted  the  Court  of  Augmentation,  I  answer, 
supposing  Government  had  refused  to  enter  into  a  contract  with  the  applicants  until 
they  had  obtained  sureties,  and  that  those  persons  who  had  given  bond  for  the  con- 
tractors, were  afterwards  sued  by  scire  facias — would  it  not  have  been  compulsory 
upon  the  Court,  under  this  act,  to  have  heard  either  the  [103]  plea  of  the  paity  to 
that  scire  facias,  or  at  least  to  have  heard,  according  to  the  authority  of  the  case  of 
Sir  Thomas  Cecil,  in  the  Exchequer  Chamber,  what  the  party  had  to  say  in  answer  to 
the  suit  on  the  bond  ]  If  that  be  so,  it  strikes  me  as  an  exceeding  strong  argument, 
to  shew  that  it  does  not  alter  the  equity  or  right  of  the  party,  that  it  comes  before 
us  in  another  shape. 

Then  by  the  13th  of  Elizabeth,  ch.  4,  all  their  lands,  tenements,  and  hereditaments 
of  any  kind,  are  made  subject  to  the  payment  of  the  debts  of  persons  of  the  description 
mentioned  in  the  act,  which  is  very  general,  and  I  believe  it  could  hardly  be  contended 
that  it  does  not  comprehend  persons  of  the  description  of  those  who  are  at  present 
before  the  Court.  It  enacts,  (sect.  7)  "That  all  and  singular  lands,  tenements,  and 
hereditaments,  which  any  Treasui'er,  Receiver,  Teller,  Customer,  Collector,  Officer,  or 
Accountant,  before-named,  hath  heretofore,  since  the  beginning  of  the  Queen's 
Majesty's  reign,  purchased,  or  caused  to  be  purchased,  to  the  intent  the  same  should 
not  be  liable  as  is  aforesaid  (the  fraud  and  covin  aforesaid  being  first  found  by  office 
or  inquisition),  shall  and  may  be  liable  to  the  Crown  debt."  Now  it  seems  perfectly 
clear,  that  if  these  accounts  should  be  declared  by  the  Chancellor  and  Lords  Commis- 
sioners of  the  Treasury,  any  extent  oi-  process  issuing  in  consequence  of  that,  under 
the  authority  of  this  Court,  would  affect  the  lands  of  those  persons.  Then,  if  they 
are  within  the  act  as  [104]  to  that,  it  seems  to  me  they  are  within  the  act  for  the 
purpose  of  obtaining  the  redress  and  equity  which  that  statute  acknowledges  to  be 
their  right  by  this  provision  in  the  second  section  that — "if  any  Treasurer,  &c.  or 
othei'  accountant  which  shall  receive  or  be  chargeable  with  any  money  or  treasure  of 
our  said  Sovereign  Lady  the  Queen,  her  heirs  or  successors,  and  shall,  upon  the  deter- 
mining of  his  or  their  account,  (all  his  and  their  due  petitions  to  them  upon  the  same 
account  being  allowed)  or  by  reason  of  any  farm  as  aforesaid,  be  found  in  ari'earages, 
or  to  owe  unto  our  said  Sovereign  Lady  the  Queen,  her  heirs  or  successors,  any  sum 
or  sums  of  money,  and  shall  not,  within  the  space  of  six  months  next  after  his  or  their 
accounts  finished,  or  debt  known,  (having  allowance  of  his  or  their  due  and  reasonable 
petitions  as  is  aforesaid)  truly  satisfy  ami  pay  all  such  arreai-ages  and  sums  of  money 
as  he  or  they  shall  owe,  upon  determination  of  his  or  their  account,  &c.  it  shall  be 
lawful  for  the  Crown  to  make  S(de  of  so  much  of  such  Accountant's  lands,  &e.  as  will 
satisfy  the  debt  or  arrearages  to  be  detei'mined  and  adjudged  upon  his  or  their  account 
or  farm  as  aforesaid  (all  due  petitions  being  allowed  as  aforesaid)." 

Now  this  act,  it  is  quite  clear,  recognizes  the  subject's  right  of  petition,  and  it  may 
be  said,  that  his  petition  must  be  personally  to  the  t^hieen,  or  her  successors.  The  act 
however,  is  perfectly  silent  as  to  whom  this  petition  should  be  addres-[105]-sed — 
whether  personally  to  the  Queen  or  her  successors,  or  to  the  Court.  But  I  take  it  to 
be  extremely  fair  and  just  reasoning,  that  if  it  is  to  the  Queen,  it  must  be  to  the  Queen 
doing  justice  according  to  the  laws  of  the  realm,  and  proceeding  to  a  final  determina 
tion  and  adjudication,  which  she  can  only  do  by  the  Judges  of  the  land.  Then  it 
would  let  the  party  in  to  prove  a  case  in  equity,  where  he  may  have  the  opportunity 
of  shewing  that  he  has  been  overcharged,  and  then  it  would  be,  if  a  petition  of  right, 
of  course  referred  to  some  judicial  authority — either  to  the  Lord  Chancellor  or  the 
Judges  of  this  Court.  And  if,  by  this  statute,  we  find  that  the  persons  accountant 
should  have  all  their  reasonable  petitions,  we  must  receive  them,  in  whatever  mode 
they  come  to  this  Court.     At  all  events,  thus  much  is  clear — that  the  debt  is  not  to 
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be  enforced  as  against  their  ianil,  so  long  as  they  can  shew  grounds  to  the  contrary, 
to  a  Court  having  competent  authority  to  decide  upon  it — to  a  Court  having  a  judiiMal 
character  and  functions.  I  do  not  mean  to  say  that  this  goes  the  whole  length  of 
both  the  (lueslions,  but  it  goes  a  great  way  to  establish  that  no  debt  of  the  Crown 
shall  be  enforced  to  the  extent  to  which  this  act  means  it  shall  be  enforced,  so  long  as 
the  party  has  a  reasonable  petition  to  otl'er  to  the  contrary — which  reasonable  petition 
he  should  otler  to  this,  or  to  some  other  Court  having  a  judicial  character  and 
authority. 

[106]  Certainly  these  acts  of  Parliament  were  made  at  a  time  when  the  Inisincss 
had  not  completely  got  into  the  present  course.  The  employment  of  contractors,  and 
the  im[)rcstation  of  large  sums  of  money  to  them,  is  comparatively  of  veiy  modern 
date,  l)ut  however  comparatively  modern  that  mode  of  contracting  may  be— unless 
any  particular  act  of  Parliament  has  placed  these  contractors  as  debtors  to  the  Crown, 
in  any  situation  less  favourable  than  any  other  debtor  or  accountant  to  the  Crown — 
these  general  words  in  this  statute,  in  my  opinion,  certainly  do  comprehend  them. 

The  course  of  proceeding  by  sciie  facias  is,  in  great  measure,  to  be  traced  in  Chief 
Baron  Gilbert's  book  on  the  Court  of  E.vchequer,  pp.  97,  98,  and  it  will  be  found  there, 
that  from  the  earliest  time  at  which  wo  know  any  thing  of  the  practice  of  the  Court  as 
against  debtors  of  the  Crown,  there  has  been  a  constant  indulgence  to  the  debtor,  in 
atfbrding  him  an  opportunity  of  making  his  just  and  reasonable  defence — so  much  so, 
that  it  is  exti-emely  well  known  to  l)e  the  course  of  this  Court,  that  although  whatever 
bonds  are  entered  into  since  the  3od  of  Henry  VIII.  may  be  sent  to  the  Remembrancer, 
and  being  then  delivered  into  Court,  become  from  that  time,  debts  of  record, — because 
the  bonds  of  tlie  King  have  all  the  benefit  of  being  debts  of  record,  since  they  were 
put  upon  the  footing  of  a  statute  staple  ;  yet  the  ordinary  process  is  to  sue  out  a 
scire  facias,  to  which  the  party  may  come  and  plead  [107]  within  four  days ;  if  indeed 
he  do  not,  he  is  concluded,  and  the  Crown  is  entitled  to  judgment.  So,  by  the  practice 
of  this  Court,  although  the  constant  rule  is  to  issue  the  e.xtent  in  the  first  instance ; 
yet  an  inquisition  is  then  taken  upon  it,  and  the  party  is  let  in  to  plead  in  the  fullest 
manner,  that  is,  he  is  let  in  to  say  that  the  debt  is  not  so  much  as  you  have  awarded 
process  foi-,  and  such  a  plea  must  necessarily  let  the  party  in  to  say,  I  am  overcharged. 
That  is  the  etlect  of  the  mode  of  proceeding  by  scire  facias  and  by  e.xtent.  There  is 
a  case  in  Hardres,  (p.  ;524,)  The  Altuincij  General  v.  Ilutckinson  ami  I'ococke,  which 
seems  to  me  to  establish  this  position,  that  even  in  the  King's  debts  not  on  bond,  but 
arising  in  the  maimer  in  which  this  docs,  the  Court  has,  at  some  periods,  been  in  the 
habit  of  letting  the  party  in  to  plead.  In  that  case  the  proceeding  was  a  .scire  facias 
due,  upon  account  for  22721.  to  which  they  pleaded  the  act  of  iudenniity,  and  the 
Attorney  General  having  replied  the  act  of  vesting,  the  defendants  demurred  against 
any  demand.  According,  therefore,  to  the  practice  in  this  Court,  it  seems  to  me  that 
there  would  be  nothing  at  all  unreasonable,  Ijut  that  it  would  be  e.\'  debito  justiti;c, 
if  the  party  really  had  a  fair  defence  to  make, — to  suHer  him,  bcfoi'c  process  of  e.\tent 
issued  fur  the  debt  of  the  Crown,  if  he  could  shew  that  so  much  was  not  duo,  to  be 
let  in  to  plead  in  that  case,  as  well  as  in  the  case  of  bonds  given  to  the  King,  and 
delivered  into  this  Court,  which  are  clearly  debts  of  record,  and  other  del)ts  of  record 
where  the  pi'oceedings  are  by  scire  facias. 

[108]  But  inidoubtcdly,  it  is  said,  and  with  great  force  of  argument,  that  there  is 
no  inslaucc  whatc\cr  <jf  the  interference  of  this  Court  in  a  case  like  the  |)iescnt — that 
there  is  not  only  no  instance  of  any  interference  of  the  Court  in  the  stage  in  which 
this  case  is  now,  but  no  instance  of  any  interference  of  the  Court  [jcndiug  the  t;d<iiig 
the  public  account  before  the  Auditors,  as  constituted  by  the  25  Geo.  ill.  oi'  even  as 
they  were  before  that  act  *.  I  cannot  but  say,  I  feel  the  force  of  that  argument  very 
strongly,  but  at  the  same  time  I  cannot  go  along  with  the  Court  in  supposing  that 
there  was  any  particular  period  in  which  their  original  jurisdiction  was  by  any  e.\press 
law  tttken  away.  The  [)riuci[)al  authority  1  hear  of  for  that,  is  the  authority  of  Mr. 
Fanshawe,  and  I  will  just  oiler  a  few  obscrv.itions  upon  the  passage  wiiich  Mr.  Attorney- 
General  particularly  relied  upon,  to  shew,  that  whatever  was  the  jurisdiction  of  this 
Court  in  th.it  respect  formerly,  this  part  of  it  has  l)cen  entirely  sei)arated  and  placed 
in  hands  totally  distinct.  The  late  Attorney-General,  of  great  learning  and  great 
ability,  we  all  perfectly  well  remember,  had  no  better  authority  to  satisfy  the  Court 

*  Sed  vide  infra  (The  Altorneij-Gcncnd  v.  Colebiookc),  where  instances  are  adduced. 
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that  such  had  Ijeeii  the  real  state  of  the  case,  than  a  reference  to  this  (Mr.  Fanshawe's) 
book  t.  [109]  My  Lord  Chief  Baron  has  truly  stated  that  this  Mr.  Fanshawe  was 
King's  Kemembiancer  of  this  Court — a  man  therefore  likely  to  have  considerable 
information.  His  book  was  compiled  by  the  express  desire  of  Lord  Treasurer  Buck- 
hurst,  who  succeeded  Lord  Burleigh.  It  is  however  remarkable  that  this  subject,  at 
least  that  subjects  like  the  present,  had  been  treated  ^■ery  elaborately  in  The  Banker's 
case — many  excellent  writers  have  written  upon  the  suliject  of  the  jurisdiction  of  the 
Court  of  Exchequer — amongst  the  rest,  and  high  amongst  the  lest,  is  Lord  Chief 
Baron  Coniyn,  who  had  the  advantage  of  great  experience  in  this  Court,  in  addition 
to  his  very  great  general  legal  learning ;  and  it  is  remarkable  that  neither  The  Banker's 
case,  nor  Lord  Chief  Baron  Coinyn,  nor  Gilbert,  ever  mention  Mr.  Fanshawe  as  any 
authority  at  all  with  respect  to  the  jurisdiction  of  this  Court.  Lord  Coke,  in  the 
chapter  to  which  I  have  referred,  never  once  quotes  Fanshawe,  or  mentions  him, 
although  he  wrote  subsequently  to  his  book.  I  do  not  wish  to  detract  from  the  credit 
of  the  book  ;  but  it  is  extremely  material,  that  when  so  important  a  position  as  this — 
that  the  jurisdiction  in  matters  of  account,  has  been  taken  away  from  this  Court — is 
attempted  to  be  supported  by  citing  his  authority,  to  consider  what  degree  of  credit 
is  due  to  it.  He  says,  "  the  Auditors  of  the  Prest,  be  those  that  take  the  account  in 
the  El.xchequer  " — I  have  no  disposition  at  all  to  intimate,  for  it  is  not  necessary,  any 
difference  of  opinion  from  my  Lord  Chief  [110]  Baron  who  .spoke  before  me  on  that  par- 
ticular point ;  but  I  should  be  inclined  to  doubt  a  little,  whether  the  Auditors  of  the 
Prest  were  in  fact  first  constituted  in  the  reign  of  Elizabeth.  I  take  it,  the  .\uditors  of 
the  Prest  must  have  been  known  officers  of  the  Court ;  and  he  who  wiites  in  the  reign  of 
Elizabeth,  speaking  of  the  great  known  officers,  could  not  be  understood  to  be  speaking 
of  officers  constituted  by  an  act  in  that  reign.  The  Auditors  of  the  Prest  are, 
I  apprehend,  as  old  as  the  other  Auditors  who  audit  in  ordinary  Revenue  cases. 
Fanshawe  then  says,  "  these  other  per-sons,  in  order  that  the  process  might  be  made 
out  upon  them  (that  is,  the  Auditors  of  the  Prest),  now  declaied  the  same  before  the 
Lord  Treasurer,  the  Chancellor,  and  the  LInder  Treasurer  only,  but  they  were  never 
entered  in  the  Court  of  Exche({uer,  nor  examined,  nor  written  upon  there,  as  they  had 
wont  to  be." 

Xow,  with  great  deference  to  the  opinion  that  has  already  been  stated  upon  this 
subject,  this  I  take  to  mean  nothing  more  than  that  the  accounts  now  are  not  entered 
in  the  Court  of  Exchequer,  nor  examined,  nor  written  upon  as  they  had  wont  to  be, 
meaning  that  then  that  was  no  longer  the  ease ;  and  that  having  got  into  another 
department,  namely,  before  the  Treasurer,  the  Chancellor,  and  Under  Treasurer,  they 
are  only  eutei'ed  and  declared  there.  I  take  it  to  be  perfectly  clear  that  that  is  the 
common  course  of  business.  But  a  question  still  remains,  whether,  although  these 
accounts,  from  the  little  practica-[lll]-bility  of  their  being  taken  in  this  Court,  have 
now  got  into  another  channel,  and  although  this  Court  cannot,  in  its  present  constitu- 
tion, still  take  the  public  accounts,  as  a  Master  in  his  Chambers  can  do,  and  as  they 
did  before,  and  though  they  are  entered  into  in  the  office  of  the  Chancellor  and 
Lender  Treasurer  of  the  Exchequer,  for  the  purpose  of  settling  them  in  this  stage,  and 
ultimately  declaring  that  the  accountants,  so  far  as  they  have  adjudged,  have  done 
right — the  question  is,  whether  that  is  to  be  conclusive  on  the  Court. 

To  be  sure,  if  my  Lord  Chief  Baron  is  right  in  considering  the  declaration  of  the 
accounts  by  the  Chancellor  of  the  Exchequer  as  an  absolute  adjudication,  and  as  a 
judgment  passed,  and  only  wanting  to  be  sent  down  in  the  record  to  the  Great  Pipe, 
in  that  case  it  may  be  .said  to  be  final.  But  where  do  the  Chancellor  and  Under 
Treasurer  of  the  E.xchequer  sit  as  a  Court  of  Justice  1  I  have  used  the  utmost 
diligence  of  investigation,  and  can  find  no  Court  of  Justice  in  this  Court  that  is  con- 
stituted of  Chancellor  and  Under  Treasurer  of  the  Exchequer.  Without  the  Barons, 
the  Chancellor  and  Under  Treasurer  has  no  judicial  power  whatever — he  cannot  issue 
process  of  any  kind  whatever — he  cannot  examine  witnesses  upon  oath — he  has  no 
process  to  execute  of  his  own  judgment,  but  must  refer  to  this  Court.  It  strikes  me, 
therefore,  as  a  strong  position  to  say,  that  when  they,  who  have  no  judicial  character, 

t  This  book,  which  appears  to  have  been  much  quoted  and  relied  on  by  the 
Attorney-General,  in  the  argument  on  the  present  question,  was  not  afterwards 
adverted  to  by  him,  in  arguing  the  demurrer,  in  the  ne.xt  case  of  Colebrooke  v.  Tlie 
A  itorney-General. 
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have  si^iiod  these  accounts,  when  they  come  into  this  Court,  that  is  to  conchiile  the 
[112]  iiiattcr — that  they  should  be' considered  as  absohitely  compulsory  upon  the 
Court  of  Exchequer,  and  that  the  Court  should  sit  here  merely  as  ministerial  officers 
to  grant  the  process  upon  declarations  of  this  sort.  One  reason  why  I  should,  with 
deference,  be  disposed  to  doubt  that  is,  because  in  the  earliest  times  the  public 
accounts  of  the  kingdom,  and  the  accounts  of  the  Prest,  were  declared  by  the  officers 
of  the  Crown,  for  they  were  the  persons  who,  in  the  first  instance,  had  the  examina- 
tion of  them.  There  is  a  valuable  document  in  Kymer,  vol.  x.  folio  113  *i,  in  the 
9  Hen.  V.  by  which  it  appears  that  the  whole  of  the  King's  revenues  were  declared 
by  the  Treasurer  and  the  Chamlierlain.  It  is  remarkable,  that  at  that  period  the 
Chamberlain  seems  to  have  been  the  higher  officer,  for  in  Rymei'  he  .signs  before  the 
Lord  Treasurer' ;  but  it  could  not  be  understood  at  that  time  of  day  that  the  declara- 
tion by  them  was  [113]  conclusive  as  to  all  those  several  heads  of  the  King's 
lievenue,  because,  with  regard  to  most  of  them,  this  Court  had  then  an  unquestionable 
jurisdiction. 

I  will  venture,  in  a  general  way,  to  suggest  what  is  my  idea  of  the  power  of  this 
Court,  as  a  Court  of  Justice,  superintending  the  public  Inisiness  in  this  department  in 
all  its  stages.  It  is  perfectly  well  known  (and  it  would  be  but  pedantry  to  refer  to 
particular  cases)  that  in  ancient  times  every  lord  of  a  manor,  who  had  the  appointment 
of  any  bailitl  as  well  as  the  King,  had  also  the  appointment  of  his  own  Auditors 
between  suliject  and  subject.  Now,  before  the  jurisdiction  of  the  Court  of  Chancery 
had  increased  to  its  present  extent,  and  before  actions  of  a  better  shape,  as  adapted 
to  the  public  business,  came  into  use,  actions  of  account  wei'C  frequent  in  the  case  of  an 
inferior  loi'd,  and  a  fortiori  in  the  case  of  the  King.  Unquestionably  the  Crown  did, 
from  time  to  time  appoint  its  own  Auditor ;  but  the  question  is,  whether,  when  the 
King  or  a  subject  Baron  appointed  his  own  Auditors,  their  declaration  or  judgment 
on  the  state  of  the  accounts,  was  conclusive  in  any  one  instance.  Undoubtedl}-  it  was 
not  conclusive  in  the  case  of  an  inferior  Lord  or  Baron  appointing  an  Auditor.  The 
course  was,  as  we  learn  from  the  statute  of  13  Edw.  I.  c.  11,  when  great  grievances 
were  complained  of  by  reason  of  the  acts  of  injustice  which  were  done  by  those  Auditors 
whom  the  Lords  appointed  of  their  own  authority,  and  when  their  servants  [114]  were 
often,  on  the  report  of  the  Auditors,  thi'own  into  gaol,  and  lay  there  in  irons  until  their 
balances  were  paid,  and  no  just  discharges  they  had  would  be  allowed)  if  the  person 
so  connnitte<l  could  find  friends  that  would  undertake  to  l)ring  him  before  the  Barons 
of  the  ivvchc(|uer,  he  was  delivered  to  them  to  appear  liefore  the  Barons,  or  the  Auditors 
whom  they  should  assign  to  him,  to  render  his  accounts.  If  the  Auditors,  so  assigned, 
did  not  do  the  accountant  justice,  he  might  have  a  writ  ex  parte  talis  ■-  to  be  I'oturned 
before  the  Barons  as  Supreme  Auditors  :  and  Lord  Coke  says,  that  by  virtue  of  this 
writ  ex  parte  talis,  justice  is  done  to  the  subject  in  I'cspect  of  the  reports  of  these  Auditors 
as  in  every  other'  case.  With  respect  to  the  case  of  subject  and  subject,  ther'cfor-e  the 
coui'se  of  justice  was  this.  The  Court  appointed  Auditor-s,  and  when  these  were 
appoiirted,  the  party  who  was  to  give  iir  his  accourrts  befor-e  them,  (arrd  they  were 
jirdicial  character's  to  a  cei'tairr  dcgr'ce),  was  admitted  to  plead  arry  thirrg  that  went  to 
discharge  the  accourrt,  or  any  particular  item  which  as  matter  of  accourrt  was  pr-opcily 
pleadable  arrd  exanrirrable  before  them.     But  irr  Comyrrs,  tit.  Acconrpt,  (E.  14)  we  Hird 

'*  It  is  entitled, 

"{.I. J).  14"il)  DcrJamlio  jirojiaiornm  Hff/ni  ct  onurniii  supiiodaiuluritm." 
The  dcclaratiorrs  follow,  arrd  the  documcrrt  pr-occeds  thus: 

".Supr'ascript;e  dcclar-ationcs    osterrsiu    fuerunt     Domino    Ivcgi,   ])cr'     thcsarrraiiirrn 
Angliiu,  apud  Lambhith,  sexto  die  Mail,  anrro,  &c.  Norro. 
"  In  ipsius  Domini  Ivcgis  pruiserrtia  pr-o  tunc  corrstitutis. 

"H.  Cantuaki.k,  Archiepiscopo. 

"  II.  WiNTONIlCNSl. 

"T.  Dl'NOLMKN.si,  Arrglia;  CarrccUario. 
"P.  WuioitNllCNSi,  Kpiscopis. 
"II.  Dorrrirro  Ki'i'Z  lluiai,  Carrrcr'ario  Regis. 
"  W.  K^  N\voi,M,\Ksii,  Arrglia'  Thesaurar'io. 
"Magrstris  .L  .S'l'.M'M-'DiU),  Cirstode  Tr-ivati  Sigilli. 
"  \V.  Ai.NEWVK,  Sccrotario  Regis,  Et  cieter-is." 
-*  Fitz.  Nat.  Brev.  12'J.     Writ  ex  jjarte  talis. 
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that  the  course  of  proceeding  before  these  Auditors  was,  that  if  theie  was  any  real 
point  essential  to  the  purposes  of  justice — any  point  of  law  which  was  above  the  scope 
and  understanding  of  the  Auditors  apiiointed  by  the  Court,  the  party  constantly  had 
reference  to  the  Court  by  whom  every  [115]  such  matter  was  set  right.  So  the  Crown 
originally,  by  a  paramount  right  to  any  inferior  Baron,  appointed  its  own  Auditors. 
Then  the  question  arises,  whether  the  statute  of  the  33d  Hen.  VIII.  c.  39,  was  not 
meant  to  give  the  subject  a  remedy,  in  case  the  parties  so  appointed  did  any  acts  of 
injustice,  and  I  cannot  but  consider  that  as  a  remedial  act  it  intended  to  give  remedy 
to  the  subject,  and  that  it  meant  to  say,  that  in  every  case  where  injustice  is  done,  or 
likely  to  be  done,  some  Court  of  justice  should  interpose,  in  order  to  correct  that,  and 
to  receive  the  plea  or  points  of  law  or  equity  which  the  parties  should  make,  and  which 
the  Auditor  might  not  be  competent  to  decide  :  for  it  does  strike  me  as  being  contrary 
to  the  principles  of  justice,  that  these  Auditors,  who  are  ignorant  of  law,  should  be 
understood  as  actually  concluding  the  Accountant  on  points  of  law,  save  the  right  the 
party  had  to  address  a  petition  to  the  Treasurer  and  Chancellor  of  the  Exchequer.  I 
think  that  the  result  of  the  examination  of  the  subject  is  more,  that  these  Auditors 
may  conclude,  and  be  understood  to  conclude,  as  to  all  matters  only  which  properly 
belong  to  them  as  matter  of  account,  and  with  regard  to  such  questions  iis  are  not 
questions  of  law  or  of  equity  ;  for  it  would  be  totally  defeating  the  purposes  which 
experience  of  their  necessit}'  has  pointed  out,  if  this  Court  were  to  draw  to  itself  the 
jurisdiction  of  these  trifling  matters,  or  to  interfere  in  those  cases,  unless  it  was  where 
nothing  but  a  Court  of  justice,  as  I  contend,  can  give  relief.  So  by  a  much  [116] 
stronger  reason,  if  these  accounts  have  got  the  length  of  being  carried  before  the 
Chancellor  of  the  Exchequer,  and  Under  Treasurer  of  the  Exchequer,  and  the  Lords 
of  the  Treasury,  it  would  bo  absiu-d  to  suppose  that  this  Court  would  tlraw  from 
their  cognizance  those  matters  which  peculiarly  and  more  properly  belong  to  them. 
But  many  cases  may  arise  in  which  these  gentlemen,  notwithstanding  their  high 
character  and  authority,  would  be  equally  as  incompetent  to  decide  as  the  persons  to 
whom  they  are  referred  in  the  first  instance :  therefore  it  strikes  me,  that  there  does 
remain  in  this  Court  that  original  superintending  jurisdiction,  which  empowers  it  to 
assume  a  controlling  power  as  to  directing  them  on  points  of  law  that  may  arise,  which 
lie  out  of  the  province,  knowledge,  and  skill  of  those  persons  to  whom,  in  the  ordinary 
course  of  business,  it  goes. 

Something,  however,  remains  to  be  said  as  applying  to  the  course  of  business  at 
present.  I  have  already  stated  the  argument  founded  on  the  absence  of  precedent, 
that  the  revision  of  this  head  of  accounts  never  was  submitted  to  the  Court  till  the 
present  occasion,  I  admit,  that  there  are  very  few  instances,  but  what  has  fallen  from 
mv  Lord  Chief  Baron  and  m\'  Brother  Hotham,  satisfactorily  accounts  for  that,  and 
perhaps  it  will  hardly  happen  again.  I  do  not  therefore  percei\'e  any  of  those  conse- 
quences which  are  apprehended  of  a  constant  resort  to  this  Court.  1  rather  think  it 
would  seldom  be  [117]  called  upon.  From  the  time  of  Elizabeth  down  to  the  beginning 
of  King  William's  wars,  very  little  of  the  public  business  was  done  by  contract  that 
could  introduce  or  give  rise  to  questions  of  this  sort.  The  facilitv  with  which  men 
made  fortunes  by  imposing  upon  the  public,  became  at  length  a  notorious  grievance. 
When  the  Commissioners  of  public  accounts  were  appointed  for  the  purpose  of  examin- 
ing accounts,  they  found  immense  and  shameful  balances  in  the  hands  of  every  public 
Accountant  in  the  kingdom  ;  balances  kept  in  their  hands  without  paying  any  interest. 
"Were  men  of  this  sort  likely  to  come  forward  with  grievances  ?  Assuredly  not ;  but 
the  verv  man  who  gave  rise  to  the  first  case  here,  a  man  whose  situation  we  remember 
with  great  regret,  at  the  same  time  that  we  feel  the  justice  done  to  the  public  interest 
in  his  case,  afibrds  a  striking  instance  of  the  benefit  to  be  derived  from  the  exercise  of 
the  authority  of  this  Court.  The  Court  in  that  case  acted  on  the  suggestion  of  a  very 
learned  person,  who,  from  a  sort  of  instinctive  idea  of  the  powers  of  this  Court,  said, 
if  these  Auditors  will  not  force  the  public  Accountants  to  come  forward  with  their 
accounts,  the  Court  must  do  it;  and  an  application  was  made  to  this  Court  to  acceler- 
ate the  business  of  those  persons.  Now  that  is  a  strong  instance  to  shew  that  the 
Court  have  the  judicial  power  and  authority  to  direct  the  Auditors ;  and  it  did  so  in 
that  instance  with  eflect.  It  has  been  said  that  it  would  be  monstrous  if  this  Court 
were  to  interfere  after  the  account  had  been  investigated.  But  [118]  the  Court  could 
not  interfere  before  in  one  instance  in  a  thousand,  and  they  would  not  take  it  from 
persons  infinitely  more  competent  to  that  part  of  the  duty  than  we  can  be.     Before 
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the  constitution  of  the  Commissioners  of  public  accotints,  what  could  the  Court  have 
done,  when  the  public  business  ran  to  an  extent  that  made  it  impossible  to  take  the 
accounts  upon  the  checks  of  this  tal)le  ?  They  would  have  said,  the  Crown  have 
appointed  Auditors,  do  not  come  to  us  to  cavil  at  items,  or  the  discharge  of  figures : 
— if  you  come  to  us  upon  some  matter  of  law  or  equity  we  must  then  indeed  decide, 
because  no  one  else  can. 

I  must,  before  I  close,  take  some  notice  of  the  act  of  Parliament  by  which  we  have 
now,  in  some  instances,  express  jurisdiction  given  us.  Let  me  suppose  that  Auditors 
constituted  by  the  King — Auditors  of  the  Prest,  or  those  in  the  time  of  Elizabeth, 
had  at  that  time  of  day  said  to  the  widow  of  an  officer,  we  will  not  hear  your  discharge, 
because  you  do  not  produce  any  vouchers — what  authority  in  this  kingdom  could  be 
resorted  to  but  the  Exchequer,  to  know  whether  that  would  be  a  case  in  which  the 
Court  would  suffer  subsidiary  evidence  to  be  given  in  the  absence  of  vouchers.  I  take 
it  this  Court  only  had  that  authority.  The  Ti'easurer  and  Chancellor  of  the  Exchequer 
had  no  such  authority  without  the  Barons  ;  they  are  not  competent  to  say  what 
ought  to  be  legal  evidence  before  them.  Suppose  the  Auditors  had  received  the 
Accountants  books  to  charge  him  with  millions  of  money,  and  would  [119]  not 
receive  his  vouchers  to  discharge  him,  who  is  to  set  them  right  but  the  Court  of 
Exchequer?  It  is  said  there  is  no  danger  of  injustice  or  injury  ;  but  it  does  behove 
a  Couit  of  Justice  to  suppose  that  such  cases  may  exist  by  which  the  greatest  injustice 
may  be  done  by  Auditors  in  the  first  instance,  by  the  arbitrary  decisions  of  those 
persons,  who,  without  the  aid  of  legal  knowledge,  are  contended  to  be  the  ultimate 
and  definitive  adjudicators  upon  cases  of  legal  difficulty, — they  often  could  not  do 
justice,  they  might  do  injustice  ;  and  therefore  the  safety  of  the  subject  requires,  how- 
ever unlikely  it  is  that  injustice  should  be  done,  that  the  opportunity  of  appeal 
should  be  afforded  to  him. 

To  proceed  with  the  argument  drawn  from  this  last  act  of  Parliament,  the  2.jth 
Geo.  III.  upon  which  were  founded  those  beneficial  public  informations,  which  my 
Loi'd  Chief  Baron  and  myself  have  alluded  to.  The  express  object  and  purpose  of 
this  statute  was  to  remedy  those  defects  which  were  found  to  have  existed  in  the 
course  of  taking  the  public  accounts  before  ;  that  admits  unquestionably  that  all  the 
accounts,  at  least  of  this  department,  were  taken  before  the  Auditors  of  the  Prest. 
But  here  let  me  attend  a  little  to  the  argument  I  have  just  quitted : — how  little  it 
could  be  intended,  that  these  Auditors  should  be  per.sons  who  were  to  have  judicial 
authority,  subject  to  no  control  whatever',  when  these  officers,  at  the  present  moment, 
I  believe,  are  to  perform  the  office  by  themselves  [120]  or  sufficient  deputies,  so  that 
those  deputies,  who  are  certain  clerks,  intelligent  men  in  their  way,  but  as  little  of 
lawyers  as  any  men,  must  be  supposed  to  have  decided,  without  control,  up  to  that 
period,  all  points  of  law  and  equity  ;  and  the  subject  to  have  no  other  redress  than 
by  petition  to  the  Chancellor  and  Under  Treasurer  of  the  Exchequer.  This  was  the 
case  before  Auditors  of  this  description  took  the  account.  The  course  of  business 
was,  that  when  these  accounts  were  declared  and  came  into  this  Couit,  they  wore 
transmitted  to  the  Clci'k  of  the  Pipe,  and  being  then  put  upon  the  Coui't  roll,  process 
of  course  issued,  if  the  party  did  not  receive  his  quietus. 

The  business  of  the  office  recjuiring  greater  expedition,  Commissioners  of  public 
accounts  were  appointed  ;  and  it  seems  to  me,  that  this  act,  with  great  deference  to 
the  construction  that  has  been  given  to  it,  in  no  respect  trenches  upon  the  jurisdiction, 
nor  ni.ikes  any  alteration  in  it,  except  where  its  enaclmcnts  have  done  it  expi-essly  ; 
and  whei'e  it  was  necessary  to  except;  out  of  the  operation  of  the  several  clauses  that 
power  which  was  intended  to  be  reserved  to  the  lixchecjuer. 

The  act  begins  by  abolishing  the  office  of  Imprest,  and  leaves  all  the  other  officers 
entire.  It  then  proceeds  to  authorise  his  Majesty  to  appoint  by  patent  those  five 
Commissioners  who  are  now  substituted  in  their  place  ;  and  these  [121]  Commis- 
sioners are  to  appoint  officers  and  clerks,  all  this  iiaving  a  view  to  the  proper  aiid 
necessary  mode  in  which  these  accounts  should  be  taken  in  the  first  instance;  then 
the  five  Cominissioncis  are  to  bo  subject  to  the  same  coiitiol  ;i.s  the  Auditors.  Now, 
I  protest  that  I  do  not  know  what  the  word  "  e(jnti'()l  "  in  the  eighth  section,  (unless 
it  means  the  control  of  the  lv\che<[uer,  to  which  the  Auditors  of  the  Imprest  were 
subject)  can  mean.  That  is  a  cautious  and  (n'oper  cxjiression  to  presei've  to  the  Court 
of  i';xche(|uer  all  that  su]ierintcii(liMg  power,  which  it  was  necessary,  for  the  purposes 
of  justice,  that  it  should  retain,  leaving  tlie  ollicial  pait  of  the  duty  to   l)e  conducted 
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by  those  persons  who  are  more  competent  to  do  it.  Then  it  goes  on  to  provide,  that 
the  Commissioners  shall  call  before  them,  (this  is  the  only  case  in  which  they  have 
any  judicial  power,  and  that  is  given  them  by  the  express  words  of  the  statute,)  by 
precept  under  their  hands,  all  persons  who  shall  have  recei\ed  any  money  by  way  of 
imprest.  Before  that  time  the  officers  of  the  Prest  could  not  call  upon  the'  Accountant 
to  appear  peisonally,  for  that  power  was  not  vested  in  them  by  common  law  ;  and 
they  could  not  examine  them  on  oath,  or  compel  the  production  of  books,  &c.  When 
they  saw  occasion,  they  could  call  for  extracts  to  be  made  for  them,  but  no  more. 

Then  comes  the  clause  whereon  I  venture  to  suggest  the  difference  of  my  own 
opinion  from  those  which  have  already  been  given.  Section  the  eleventh  enacts, 
"  That  they  shall  allow  such  [122]  articles  only  as  the  Accountant  shall  have  been 
authorised  to  incur,  unless,  upon  special  statement  of  the  matter  to  the  Lord  High 
Treasurer,  or  Commissioners  of  the  Treasury,  the  said  Commissioners  shall  be  directed 
to  make  further  or  other  allowances  to  the  said  Accountants  accordingly,  by  warrant 
under  the  hand  of  the  said  Lord  High  Treasurer,  or  the  Commissioners  of  the  Treasury, 
or  any  three  of  them."  Now,  the  way  in  which  it  seems  to  me  that  this  clause  would 
receive  a  construction  perfectly  consistent  with  what  I  have  said,  leaving  the  control 
of  the  Court  of  Exchequer  as  it  existed  from  the  first  over  their  own  Auditors,  would 
be  to  construe  this  clause  as  having  relation  only  to  certain  known  articles  of  discharge, 
which  persons  transacting  those  contracts  abi'oad,  are,  by  the  known  constant  course 
of  business,  authorised  to  incur,  that  no  other  shall  be  allowed ;  and  that  the  Lords 
Commissioners  of  the  Treasury  shall  be  the  sole  judges  of  those.  But  I  venture  to 
say,  supposing  any  articles  of  discharge  to  depend  upon  the  determination  of  points 
of  law  or  mattei-  of  equity  existing  in  favor  of  the  party  charged,  that  such  are  not 
the  articles  of  dischai-ge  to  which  this  clause  refers  ;  for  it  would  be  a  strange  thing 
to  say  the  Lords  Commissioners  of  the  Treasury,  who  never  sit  as  a  Court  of  Justice, 
should  be  the  persons  to  decide  conclusively,  whether  this  or  that  contract  in  writing, 
and  under  seal,  was  to  be  construed  according  to  the  laws  of  the  land,  or  according  to 
the  arbitrary  construction  which  they  might  put  upon  it, 

[123]  Let  me  suppose,  for  instance,  that  the  old  stores,  for  which  the  Commis- 
sioners of  the  Treasury  have  said  that  the  plaintiff's  shall  pay  57,0001.  had  turned  out 
to  be  ruined  and  gone  and  devoured  by  vermin,  so  as  not  to  be  worth  anv  thing;  or 
suppose  they  had  made  a  gross  charge  beyond  the  truth,  and  that  they  had  done  it 
grossly  and  outrageously  w^iong ;  if  it  stiuck  every  body  else  so,  can  it  be  said  that 
persons,  more  tit  to  judge,  should  not  be  the  proper  forum  to  decide,  either  by  means 
of  a  Jury  or  otheiwise,  than  these  persons  who  have  no  judicial  character  or  legal 
knowledtre? 

Let  me  suppose  again  that  this  contract  was  only  upon  the  ground  that  they  should 
be  allowed  five  pence  halfpenny  per  ration,  for  which  they  were  to  ffnd  five  articles, 
and  that  they  found  that  three  articles  were  a  losing  trade,  and  that  all  their  profit 
was  to  be  made  upon  the  two,  the  salt  pork  and  salt  beef  ;  that  without  that  they 
could  make  no  profit  by  five  pence  halfpenny,  but  be  losers  by  every  ration  they 
should  deliver  out ;  if  in  such  a  case  the  commanding  officer  had  said,  you  shall  supply 
nothing  but  fresh  meat,  and  we  will  have  that  at  the  pi-oportional  price  agreed  on  for 
the  ration,  they  might  then  be  ruined,  if  they  could  not  sell  the  three  component  parts 
of  the  ration  on  the  same  terms.  That  would  be  a  question  of  construction,  as  to 
what,  in  the  first  place,  do  the  articles  say,  as  applied  to  a  case  of  that  sort :  or  if  they 
say  nothing,  what  is  then  the  sense  of  a  Court  of  law  [124]  upon  it?  Can  it  be  under- 
stood that  these  and  much  more  difficult  questions  might  not  come  before  the  Treasury, 
and  are  they  to  sit  as  a  Court  of  Justice  to  decide  those  nice  points  of  law  and  equity  1 
I  apprehend  that  was  not  intended.  Section  1 2  says  that  the  Commissioners  may 
examine  all  Accountants  on  oath,  and  also  all  other  persons  whom  they  may  think  fit 
to  examine,  touching  the  i-eccipt  and  expenditure  of  money.  Those  powers  were 
necessary  to  be  given  them  from  the  defect  that  existed  before.  Then  it  is  enacted 
in  section  1-t,  "That  when  the  examinations  of  each  account  shall  be  completed  by 
the  said  Commissioners,  they,  or  any  three  of  them,  shall,  and  are  hereby  required 
to  make  up  a  state  thereof,  and  lay  the  same  before  the  Lord  High  Treasurer,  or  the 
Commissioners  of  the  Treasury,  who,  after  due  consideration  of  all  particulars,  shall 
grant  their  warrant  to  the  said  Commissioners  to  prepare  the  same  for  declaration,  in 
the  manner  and  form  which  has  been  accustomed." 

Then  there  is  another  article  more  peculiarly  belonging  to  these  gentlemen   to 
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judtie  of;  that  no  Afciiuiitniit  shall  lie  .illowed  in  his  account  any  sum  which  he  shall 
issue  or  p.iy  over  to  any  Sub- Accountants,  unless  he  shall  have  transmitted  to  the  said 
Commissioners  regular  accounts  thereof ;  unless  proof  shall  be  jjroduced,  to  the  satisfac- 
tion of  the  Lord  High  Treasurer,  or  the  Commissioners  of  the  Treasury,  that  the 
failure  in  transmitting  them  did  not  arise  from  wilful  neglect.  Then  the  Commis- 
sioners are  to  [125]  call  upon  persons  to  whom  money  has  been  issued,  to  deliver 
their  accounts  :  this  is  a  clause  not  unworthy  of  attention.  The  Commissioners  shall,  so 
often  as  they  shall  think  fit,  call  upon  such  persons  to  whom  sums  of  money  have  been 
or  shall  be  so  issued  and  paid,  to  render  to  them  an  account  within  a  time  limited  : — 
that  was  wanted  l)cfore — and  on  failure  of  the  accounts  Ijeing  delivered  accordingly 
within  the  time  so  limited,  the  Commissioners  are  required  to  include  the  names  of 
all  such  defaulters  in  their  certificates,  to  be  transmitted  to  the  ofitice  of  his  Majesty's 
Kemembrancer,  in  order  that  the  usual  process  may  issue  thereupon  ;  and  in  case  they 
shall  see  cause,  they  are  required  to  give  notice  thereof  to  His  Majesty's  Attorney 
General  in  England,  His  Majesty's  Advocate  in  Scotland,  or  His  Majesty's  Attorney 
Ceneral  in  any  of  the  colonies  or  plantations  belonging  to  the  Crown  of  Great  Britain, 
as  the  case  may  require  ;  in  order  that  such  motions  may  be  made  by  such  officer  to 
the  Court  of  Exchequer,  or  other  proper  Court ;  and  such  further  or  other  process 
may  be  issued  in  order  to  his  moving  the  Court  of  Exchequer  in  England  or  Scotland, 
or  the  proper  Court  in  the  colonies  or  plantations,  for  special  process  to  be  issued 
against  such  defaulter  or  defaulters  as  may  be  deemed  necessary.  Now  these  applica- 
tions are  to  be  made  in  all  cases  of  this  sort  to  the  Court  of  Exchequer  here  or  in 
Scotland,  and  these  motions  to  be  made  for  the  process,  and  what  is  to  be  done  on 
such  proces.s,  must,  of  course,  be  according  to  the  dis-[126]-cretioii  of  those  Courts. 
That  is,  not  by  vii-tue  of  any  power  given  by  this  act  to  the  Court  of  Exohecjuei- 
expressly,  but  they  are  to  do  justice  in  these  cases  by  awarding  process  by  vii'tue  of 
the  constitutional  power  inherent  in  them  pi'ior  to  this  statute. 

By  section  23,  "No  article  shall  be  allowed  in  the  account  of  any  person  intrusted 
with  the  expenditure  of  the  public  money,  without  a  written  voucher  or  other  evidence 
of  the  actual  payment  of  every  sum  so  claimed  to  be  allowed,  notwithstanding  any 
allegation  of  pape?s  being  lost  or  destroyed,  except  on  application  to  the  Court  of 
Exchequer,  who  shall,  and  they  are  thereby  authoi'ised  and  required,  on  such  appli- 
cation, to  call  before  them  as  well  the  said  Commissioners  or  some  person  on  their 
behalf,  as  the  party  accoiniting ;  and  shall  cause  notice  thereof  to  be  sent  to  the 
Attorney  (General,  and,  after  heaiing  as  well  the  evidence  which  shall  be  brought 
on  the  ])art  of  the  Crown  by  the  Attorney  (General,  or  the  said  Commissioners,  as 
that  which  shall  be  brought  on  the  part  of  such  Accountant,  shall  make  such  order  as 
they  shall  think  tit.''  Now  this  is  a  general  direction  to  the  Commissioners  of  public 
accounts,  in  ordei-  to  hold  those  peisons  to  a  fair  and  expeditious  rendering  of  those 
accounts;  and  they  lay  down,  as  ati  injunction  to  them,  that  no  discharge  shall  be 
allowed  without  a  written  voucher.  Having  made  that  a  general  enactment  docs  not 
take  away  the  jurisdiction  which  the  Court  of  Exchequer  had  before;  but  it  strikes 
me,  [127]  that  this  is  to  be  understood  as  ])art  of  the  juii.sdiction  belonging  to  the 
P)xch(M|uer  originally,  or  the  parties  would  have  had  no  redress  when  proceeding 
before  the  ancient  y\uditors  ;  whereas,  if  a  complainant  had  come  to  this  Court,  and 
stilted  that  the  Auditors  I'cfused  to  admit  any  matter  of  discharge  in  their  accoinits, 
because  all  theii-  ])a])crs  had  been  lost,  had  perished  at  sea,  could  it  be  doubted  that 
this  Couit  would  have  interposed  / 

These,  I  think,  arc  the  principal  provisions  of  this  act.  I  ha\e  alicady  stated 
what  1  think  is  the  fair  and  proper  operatioTi  of  it — that  it  leally  was  not  intended 
to  take  from  this  Court  any  power  it  had  before.  It  could  only  bo  to  shew,  that  in 
other  respects  this  Court  must  be  supposed  to  have  the  same  jurisdiction  ;  for  this  is 
the  only  instance  in  which  the  application  is  directed  to  be  made  in  case  of  vouchci's : 
but  niiiny  other  cases  might  be  put.  Suppose  the  Auditors  of  public  accounts  were 
to  refuse  to  receive  that  which  was  legal  evidence  of  discharge.  Take  the  case  of  a 
man  who  had  the  King's  paidon.  Was  he  to  jilead  it  before  this  Deputy  Auditor! 
Clearly  not.  He  could  only  ]ilcad  that  before  this  Court ;  for,  as  Eoid  Coko  says, 
speaking  of  the  writ  ex  parte  talis,  those  matters  of  law,  of  which  the  Auditor  could 
not  judge,  were  brought  before  the  Court  of  Exchequer.  Suppose  books  wore  pro- 
duced to  charge  a  man  which  were  not  legal  evidence,  as  if  they  were  mailc  out  by 
his  clerk  without  his  piivity,  .and  [128]  items  of  charge  should  lie  foundi'd  upon  such 
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loose  evidence,  uiid  they  had  been  admitted — and  the  question  was,  whether  they 
were  properly  admitted.  What  could  the  auditors  have  done  ?  I  will  not  waste  time 
in  putting  a  great  variety  of  cases  of  points  of  law  that  might  arise,  and  which  the 
Auditoi-s  and  the  Lords  Commissioners  of  the  Treasury  are  not  competeut  to  decide. 

These  are,  in  general,  the  grounds  upon  which  1  felt  myself  compelled  to  form 
my  opinion,  that  this  Court  has  never  been  deprived  of  that  judicial  character  which 
originally  belonged  to  it,  and  which  is  derived  from  the  earliest  documents  in  the 
Court, — the  cogin'zance  of  taking  accounts  for  the  charge  and  discharge  of  the  subject. 
With  regard  to  the  mode  in  which  that  may  or  can  be,  with  propriety,  done,  from 
the  dearth  of  precedents,  I  can  hardly  venture  to  speak ;  but  it  seems  to  me  that 
it  might  be  practicable,  from  ancient  precedents,  to  point  out  a  mode  in  which  the 
Court  might  act.  If  there  is  any  doubt  whether  the  party  has  had  a  fair  measure 
of  equity  dealt  out  to  him  upon  the  present  occasion,  I  see  no  sort  of  objection  to  the 
Court  staying  its  process,  and  not  suffering  judgment  to  be  entered  upon  the  record 
till  the  party  had  an  opportunity  to  plead, — or,  as  it  does  in  cases  of  Statute  Staple, 
issue  a  scire  facias,  in  order  that  the  party  may  be  let  in  to  plead.  If  that  should 
fail,  they  may  do  it,  as  in  Sir  Thamaii  Cecil's  case,  on  a  bill  to  be  tiled  by  the  petitioner,  to 
which  the  Attorney  General  might  be  made  a  party  :  [129]  oi'  in  the  form  of  an  issue, 
upon  the  particular  circumstances  of  the  case,  in  which  not  only  the  Treasurer  and 
Chancellor  would  be  assisted  by  the  Barons  ;  but  the  Barons  also  might  have  the 
benefit  of  their  concurrent  jurisdiction,  for,  from  the  history  of  this  Court,  the 
Treasurer  and  the  Chancellor  of  the  Exchequer,  as  it  appears  to  me,  ought  in  such 
a  case  to  have  their  due  weight.  I  apprehend,  therefore,  that  it  might  be  done  with 
perfect  propriety  in  some  such  mode, — and  I,  for  one,  cannot  see  any  gi-eat  difficulty 
or  danger  that  would  be  likely  to  ensue. 

My  Lord  Chief  Baron  and  my  Brothers  say,  they  never  heard  of  any  issue  being 
directed  out  of  this  Court.  Nor  have  I ;  but  if  the  introduction  of  this  new  regula- 
tion, by  holding  public  accountants  with  a  tighter  rein  has  drawn  their  attention  to 
this  Court,  as  to  a  Court  of  redress  from  actual  or  possible  injustice,  and  the  question 
is  fairly  brought  before  the  Court,  I  cannot  see  that  it  is  an}^  objection  to  the  exercise 
of  the  jurisdiction  that  there  happens  to  be  no  particular  precedent,  to  ground  that 
which  is  in  them  an  act  of  justice.  If  we  should  think,  when  the  question  came 
properly  before  us,  that  wc  were  authorized  to  pronounce  the  party  entitled  to  a 
remedy,  I  conceive,  humbly  when  opposed  by  such  authority,  that  it  might  be  made 
the  subject  of  an  issue;  because  there  is  no  question  on  which  a  Jury  of  English 
merchants  would  be  more  conversant  or  more  competent  to  decide.  And  as  to  any 
legal  question,  I  think  the  Court  would  be  most  fit  to  decide  it,  upon  a  view  of  the 
contract. 

[130]  With  respect  to  the  vast  influx  of  business  this  would  throw  upon  the 
Court,  there  is  not  much  to  be  feared  from  that.  I  think  it  would  be  found  that 
this  Court  has  in  itself  sufficient  power  to  make  such  a  sort  of  traffic,  and  the  resort 
to  it  not  a  very  gainful  speculation  to  those  who  should  adopt  it. 

With  regard  to  this  Court  taking  upon  themselves  the  practical  examination  of 
the  accounts,  I  deprecate  it.  W'e  have  no  longer  any  check  upon  the  accounts  as  to 
mere  matter  of  figures  and  allowances ;  this  Court,  the  instant  they  heard  it,  would 
say,  we  cannot  appoint  you  better  Auditors  than  the  Crown  has  given  you ;  but 
when  you  come  to  matter  clearly  out  of  their  knowledge,  and  out  of  their  power  to 
attain  a  full  and  complete  mastery  of,  it  strikes  me  as  different.  It  is  not  likely  to 
be  a  subject  which  will  often  present  itself  in  this  Court,  because  acts  of  injustice  are 
as  little  likely  to  happen  here  as  in  any  Court  upon  Earth  ;  but  if  such  should  occur, 
God  forbid  there  should  not  be  another  forum,  for  the  ultimate  decision,  than  an 
application  to  characters  of  this  sort,  however  high  they  may  stand  in  point  of  rank 
and  integrity. 

As  far  as  respects  the  shape  in  which  the  present  application  is  now  brought  on, 
I  have  considerable  doubt.  The  ends  and  purposes  of  justice  seem  to  require  that 
we  should  hold  in  our  hands  the  power  I  have  been  contending  for,  and  I  will  not 
depart  from  it,  till  I  am  driven  from  it  by  precedent,  or  a  positive,  clear,  [131]  and 
distinct  clause  of  an  act  of  Parliament.  The  circumstance  of  there  being  no  appeal, 
however,  I  think,  precludes  the  possibility  of  our  going  into  a  question  of  so  great 
a  magnitude  and  extent  upon  a  summary  application  ;  though  I  still  think  some 
attention  due  to  the  subject,  to  see  whether  it  is  not  that  sort  of  case  which  has  so 
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much  of  reason  or  of  law  or  equity  in  it,  as  to  induce  the  Court,  before  it  decides  it 
definitively,  to  send  it  to  some  further  mode  of  enquiry  ;  and  if  the  Court  had  been 
of  the  same  opinion  with  me,  it  might  have  been  a  hint,  perhaps,  to  those  persons 
before  whom  it  originally  came,  to  prevent  any  further  litigation  upon  the  subject, 
by  a  re-examination  of  these  articles,  and  a  mitigation  of  the  charge.  When  I  say 
that,  I  speak  with  unfeigned  deference  to  those  who  have  examined  these  accounts. 
They  are  extremely  competent  to  the  subject,  and  more  likely  to  be  in  the  right  than 
myself :  yet  according  to  the  view  I  have  of  this  case,  I  incline  to  think,  particularly 
with  regard  to  the  manner  of  construing  a  contract,  allowing  only  hy  rations,  that 
.some  injustice  has  been  done ;  but  it  is,  perhaps,  for  the  benefit  of  the  country,  that 
1  should  be  overborne  by  the  much  higher  authority  of  my  Lord  Chief  Baron  and 
uiy  Brothers,  and  I  therefore  acquiesce. 

H(>TH.\M,  Baron  *.  In  delivering  my  opinion  upon  the  present  motion,  I  certainly 
need  not  [132]  do  more  than  say  that  I  acquiesce  entirely  in  my  Lord  Chief  Baron's 
opinion,  after  the  very  elaborate  opinion  which  he  has  been  so  good  as  to  deliver. 
The  bench,  the  Ijar,  and  the  public,  must  feel  themselves  extremely  obliged  to  him 
for  the  very  laborious  investigation  which  he  has  bestowed  upon  the  question.  I 
shall,  however,  (as  there  is  unfortunately  a  diflerence  in  the  Court  upon  the  question) 
state  very  shortly  my  reasons  for  concurring  with  my  Lord  Chief  Baron  ;  but  I  do 
not  think  it  neces.sary  to  enter  much  into  that  part  of  the  question  which  respects 
the  jurisdiction  of  the  Court,  because  it  is  impossible  for  me  to  add  any  thing  to 
what  my  Lord  Chief  Baron  has  stated  upon  that  part  of  the  case.  I  think  that  the 
principal  point  for  our  more  immediate  consideration  is,  whether,  even  admitting  the 
jurisdiction  of  the  Court  up  to  the  full  extent  that  is  contended  for,  it  is  pioper  for 
us,  in  our  discretion,  to  exercise  it  on  the  present  occasion  ;  for  it  is  not  ai'gued  or 
contended  : — it  is  not  even  suggested,  that  at  all  events  and  under  any  cii'cumstances 
we  are  bound  so  to  do.  If  the  point  should  ever  be  brought  before  the  Court  by 
plea  to  a  bill  or  information,  it  will  then  be  the  time  to  enter  into  and  to  decide  the 
question.  We  shall  then  be  diiven  so  to  do ;  but  though  my  present  inclination  is 
most  strongly  against  the  jurisdiction,  for  the  very  convincing  reasons  which  my  Lord 
Chief  Baron  has  stated,  yet,  when  the  necessity  of  deciding  it  shall  arise,  I  shall 
then  think  myself,  for  the  first  time,  bound  to  deliver  a  decided  opinion  on  that  part 
of  the  case ;  it  is  enough  for  me  therefore  to  [133]  say  at  present,  that  circumstanced 
as  this  case  is,  and  complex  and  ditiicult  as  it  appears  to  be,  we  ought  not,  in  my 
opinion,  to  entertain  it  summarily  on  motion. 

On  the  point  of  juiisrliction,  however,  I  will  .s.-iy  a  very  few  words.  We  cannot 
l)ut  ol)serve,  that  it  seems  clear  there  always  was  a  fundamental  distinction  between 
the  auditors  of  the  Exchequer  and  the  auditors  of  the  I'rcst ;  those  very  distinct 
ollicers  being  sometimes  confounded,  has  given  rise  to  dithculties  and  doubts  which  in 
their  constitution  did  not  really  exist.  The  Auditors  of  the  Exchequer,  or  those 
Auditors  who  wei'e  attendant  upon  the  Court,  were  always  under  its  direction,  the 
Barons  being,  as  Lord  Coke  says,  the  sovereign  Auditors  of  England.  But  the 
Auditors  of  the  Frest  were  under  the  immediate  and  exclusive  direction  of  the 
Chancellor  and  Treasurer.  Mr.  Madox  gi\'es  several  instances  in  his  second  volume, 
(eh.  24,  s.  7)  of  Auditors  being  appointed  ad  lil)itum,  and  for  ])arti<-ular  purposes,  l)y 
which  it  is  most  manifest,  th.at  they  conkl  not  ha\e  been  considered  as  known  con- 
stant stationary  ofhcers  of  the  Court,  t'ertain  clerks  were  appointed  to  audit  the 
foreign  accounts,  and  they  seem  to  have  been  regular  settled  ollicers.  Hut  .■intocedently 
to  their  (;xistence  in  preceding  times,  the  accounts  of  some  part  of  the  revciuio  were 
usually  audited,  as  he  observes,  by  some  of  the  .lustices  or  Barons,  or  by  clerks  or 
persons  assigned  hac  vice  for  that  purpose  l)y  the  King,  or  by  the  Treasurer  and 
Baions,  or  by  the  King's  Council  at  the  Exchecpier.  So  that,  although  sometimes  the 
Barons  [134]  themselves,  or  some  or  one  of  them  examined  the  accounts,  the  suporinten- 
dance  of  that  duty  does  not  seem  to  have  made  a  part  of  the  original  oi-  necessary 
business  inherent  in  the  constitution  of  the  Court ;  if  it  had,  that  duty  nnist  h;ive 
fallen  on  some  knuwn  ollicers  of  the  Court,  and  the  Auditors  would  not  have  consisted 

*  In  point  of  order,  this,  and  the  short  judgment  delivered  by  Mr.  Baron  Thomson, 
should  precede  Mr.  Baion  (Jraham's,  but  thoy  have  been  postponed  for  the  rcast)n 
given  in  the  note  prelixcd  to  it  in  page  (<y. 
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of  such  a  variety  of  [jcisoiis,  or  have  been  iiameil  sometimes  by  the  King,  sometimes 
by  the  Treasurer  aud  Barons,  and  sometimes  by  the  King's  Council. 

It  appears  also,  from  many  instances  mentioned  by  Madox,  that  on  the  occurrence 
of  any  very  extraordinary  accounts,  they  were  taken,  and  could  only  be  taken,  by 
Commissioners  under  special  commissions  :  so  that  there  certainly  was  a  time  when 
the  taking  of  accounts  made  no  part  of  the  settled  inherent  jurisdiction  of  the  Court 
vested  in  the  Barons  ;  and  the  uniform  conduct  of  the  Accountants  is,  in  my  mind,  a 
very  strong  argument  against  the  Couit's  having  this  peculiar  jurisdiction  ;  for,  if  it 
vested  in  them,  would  they  not,  indeed  must  they  not,  have  compelled  every 
Accountant  to  re])ort  his  accounts  to  them.  On  the  contrary,  they  have  never  inter- 
fered with  them,  but  they  have  been  in\arial:ily  settled  by  the  Treasury,  from  the 
time  of  Queen  Elizabeth  down  to  the  late  parliamentary  appointment  of  Commissioners 
for  auditing  the  public  accounts,  the  same  form  of  words  has  uniformly  run  thi-ough 
all  the  appointments  of  Auditors,  namely,  that  the  office  was  granted  to  them  to  [135] 
audit,  &e.  by  and  with  the  authority  and  consent  of  the  Treasurer  and  Chancellor*. 
This  Court  therefore  never  .seems,  as  to  them,  to  have  been  considered  as  the  immediate 
superintending  power,  and  one  can  hardly  suppose — what  one  necessarily  must,  to 
support  the  other  side  of  the  argument — that  every  one  of  those  patents,  fi'om  the 
39th  of  Elizabeth  to  the  year  17S5,  has  been  illegal,  and  a  direct  invasion  of  the 
ancient  constitution  of  the  Court  of  Exehequei'.  Such  an  interference  of  the  Court  as 
is  now  prayed  for,  would  therefore  necessarily  go  the  length  of  overturning  all  the 
proceedings  in  the  Auditors'  office  from  the  time  of  Queen  Elizabeth.  A  measure 
which  might,  eventually,  be  followed  by  such  a  consequence,  is  therefore  not  to  be 
adopted  hastily,  but  requires  a  much  more  solemn  consideration  than  can  be  given  to 
it  in  this  summary  mode  of  proceeding. 

These  are  some  of  the  doubts  which  I  entertain  on  the  subject  of  the  jurisdiction 
itself.  But  be  that  point  as  it  may,  and  supposing  the  jurisdiction,  even  after  what 
my  Lord  Chief  Baron  has  so  fully  and  ably  stated,  to  be  with  the  Court,  supposing  it 
clear  and  indisputable,  I  am  prepared  to  say,  that  on  such  a  motion  as  the  present, 
resting  altogether  on  our  discretion,  whether  we  ought  to  grant  it  or  not,  my  opinion 
is  deeirlcdly  in  the  negative. 

[136]  In  the  ilrst  place,  we  are  not  now  on  a  case  of  money  appearing  by  the 
records  of  the  Court  to  be  charged  on  an  Accountant,  where  there  can  be  no  doubt  of 
our  jmisdiction  ;  but  we  are  in  the  singular  situation  of  having  no  record  nor  judicial 
proceeding  whatever  l)rought  before  us.  We  have  no  instrument  or  document  of  any 
kind  with  which  the  Court  have  any  thing  to  do,  judicially,  and  we  are  called  upon, 
as  a  Court,  without  vouchers,  or  any  means  of  judging,  to  pronounce  on  the  construc- 
tion of  the  terms  of  a  contract  made  above  foity  years  ago  ;  and  that  construction 
depending  on  many  cii'cumstances  which  might  have  been  and  probably  were  well 
understood  by  all  the  parties  at  the  time  of  its  being  made,  but  which,  after  so  many 
years  have  elapsed,  must  require  much  more  explanation  than  we  can  now  be  furnished 
with.  We  ai'e  desired  to  come  to  a  judicial  determination  which  shall  control  the 
judgment  of  Commissioners,  acting  under  the  sanction  of  their  oaths,  and  appointed 
by  act  of  Parliament,  in  the  stead  of  the  ancient  Auditors,  for  the  very  purpose  of 
expediting  the  public  accounts — of  correcting  mistakes  and  abuses  in  them — of  doing 
justice  to  individuals  on  the  one  hand,  and  of  protecting  the  interests  of  the  public 
on  the  other.  And  we  are  pressed  to  do  this  in  a  mode,  namely,  on  motion,  which 
precludes  all  po.ssibility  of  appeal  from  our  judgment. 

It  cannot  but  be  recollected,  that  during  the  last  century,  if  the  wars  in  which 
this  country  [137]  has  been  involved  have  not  been  more  frequent  than  heretofore, 
yet  at  least  they  have  been  infinitely  more  various  and  extensive,  our  fleets  and  armies 
have  been  much  more  numerous — contracts,  of  course,  for  their  subsistence  much 
larger,  and  a  spirit  of  enterprize  in  carrying  war  into  various  and  distant  parts  of  the 
world,  called  much  more  into  action  than  when  it  was  confined  to  narrower  limits, 
within  which  its  operations  were  usually  circumscribed  in  former  times,  and  yet  all 
contracts,  multiplied  and  enlarged  as  they  have  been,  have  hitherto  always  rested 
between  the  Treasury  and  the  Accountant,  without  the  interposition  of  this  Court, 
excepting  in  the  few  instances  which  have  been  stated  by  my  Lord  Chief  Baron  ;  and 

*  See  the  form  of  their  appointment  in  a  note  to  the  following  case  of  Coklrookc 
v.  The  Attirrney-Gennal,  post,  page  1  GO. 
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it  is  observable,  that  in  the  case  of  Mr.  Duraiid,  nothing  in  the  end  was  done  upon  it. 
The  claims  made  by  contractoi  .s,  when  their  accounts  were  to  be  settled,  we  may  at 
least  say,  have  not  always  been  thought  by  the  Auditors,  nor  since  by  the  Commis- 
sioners, so  pei'fectly  satisfactory  and  unquestionable,  as  not  to  call,  in  man\'  instances, 
for  examination  and  correction.  Such  investigations  have  not  unfi'equently  turned 
out  disadvantageously  to  the  individual;  and,  according  to  the  decision  of  the 
Auditors  or  Commissioueis,  the  contract  in  question  has  sometimes  proved  either  a 
mine  or  rain  to  the  contractor  ;  and  yet,  where  so  many  interests — where  the  fame, 
the  fortune,  the  expectations,  and  resentments  of  the  Accountants,  must  have  so 
frequently  and  so  strongly  urged  [138]  them  to  disengage  themselves  from  a  tribunal 
which  so  often  spoke  death  to  all  their  hopes  ;  not  an  instance  is  to  be  found,  for  two 
hundred  and  fifty  years,  of  the  investigation  of  such  a  question  being  tiansferred  from 
the  Auditors  to  this  Coui-t,  by  which  the  contractor  might  at  least  have  taken  the 
chance  of  a  more  favourable  determination.  I  state  this  always  with  the  exceptions 
that  ha\e  been  mentioned  Ijy  my  Lord  Chief  Baron. 

Can  it  be  possible,  then,  that  such  iniuimerable  instances  of  unqualified  submission 
to  the  authority  of  the  Auditors,  would  have  been  made  b}'  men  injured  l)eyond 
reparation  in  their  own  conception,  if  they,  or  any  of  their  advisers,  had  thought  the 
point  was  even  disputable  ?  But  let  it  not  be  forgotten,  that  what  has  been  done  by 
the  Court  in  one  case  cannot  be  conclusive  on  any  other ;  all  cases  must  stand  or  fall 
on  their  own  merits,  they  must  be  decided  on  the  peculiar  circumstances  affecting 
each  ;  and  though  such  an  interposition  may  be  perfectly  proper  in  one  case,  it  may 
not  only  be  unnecessary,  but  inconvenient  and  unjust  in  another.  The  fact  of  this 
Court  having  been  so  very  rarely  appealed  to  for  so  many  years,  under  circumstances 
so  obvious  to  sanguine  and  disappointed  men,  is  surely  a  strong]  ground  for  doubting, 
at  least,  very  much  the  jurisdiction,  but,  at  all  events,  for  refusing  so  novel  an  applica- 
tion, the  eflect  of  which  would  be,  to  throw  all  transactions  of  this  nature  lietween  the 
Treasury  and  private  [139]  individuals  into  endless  delay,  confusion,  and  expcnce. 

But  is  it  qm'tc  clcai-,  if  this  Court  were  to  take  the  case  out  of  the  hands  of  the 
Commissioners  and  of  the  Treasury,  what  process  is  to  be  issued,  and  against  whomi 
This  is  a  ditficulty  that  requires  some  consideration  ;  suppose  the  Treasury,  who,  it 
seems  to  be  allowed,  have,  upon  this  subject,  a  concurrent  jurisdiction  at  least  with 
this  Court,  were,  after  we  have  posscs.sed  ouisclves  of  it,  to  proceed  to  determine  upon 
it  themselves.  Is  it  quite  clear  that  we  have  the  power  of  enjoining  them!  If  we 
have  not,  then,  suppose  the  Board  of  Treasniy  and  this  Court  both  proceeding  upon 
it,  but  drawing  different  conclusions  from  the  .same  premises  should  ])ronouncc  opposite 
judgments.  What  is  then  to  lie  done  ?  Clashing  jurisdictions  cannot  exist  together. 
These  arc  some  of  the  dillicuities  that  may  arise  from  our  interference  in  this  summary 
maimer,  and  it  is  very  rennirkaljle,  that  the  statute  ("25  t!eo.  III.  e.  52,  s.  1 1),  mentioned 
by  my  i^ord  Chief  Baron,  directing  the  auditing  and  examining  of  the  public  accounts, 
enacts  expressly,  that  the  Commissioners  shall  allow  such  articles  of  dischai'ge  only 
as  the  said  Accountant  shall  have  Iieen  aiilluiiised  to  incur  ;  unless  upon  a  special 
statement  of  the  matter, — 'I'o  whom? — to  the  Lord  High  Treasurer  oi-  Commissioners 
of  the  Treasury,  the  said  Commissioners  of  pnljlie  accounts  shall  Ije  directed  to  make 
further  or  other  allowances  to  the  said  Aecountairts  accordingly,  [140]  by  warrant 
uirder  the  hand  of  the  said  Lord  High  Tr-easurer-,  or  of  the  Commissioners  of  the 
Treasur-y.  Not  a  woixl  is  here  said  of  any  application  to  or-  interfererrce  of  the  Coui't 
of  Exchequer ;  aird  the  Legislature  could  hardly  have  overlooked  it  iir  this  instance, 
when,  iir  the  2.'5d  clause  of  the  same  chapter,  it  ilirects,  in  the  event  of  wiitterr 
voircher-s  beirrg  lost,  that  an  applicatioir  sh.ill  be  made  to  this  Couri  expressly,  and  not 
to  the  Treasury.  'I'he  fair'  inference  to  be  dr-awrr  thcr'efoie,  fr'om  this  Corrrl  bcirr" 
nicntiorrcd  in  orre  clause,  arrd  omitted  iir  the  other-,  is  that  it  was  the  inteirliorr  of  the 
Lcgislatur'c  to  gi\e  the  jirrisdictiorr  to  this  Corrr t  in  the  oire  case,  l>ut  to  exclude  it  in 
the  other'. 

Before  we  errlci'  thcrr  orr  so  untroddcir  a  path,  arrd  ovcrturrr,  as  I  Ijcfore  .said  we 
must,  the  course  of  pr'oceedirrg  irr  the  Auditor's  (Jtiiee  fi'om  the  time  of  t^ucen  Elizabeth, 
we  should  corrsidci- well  the  pr'obable  corrse(|irences  that  would  ensue.  In  the  lirst 
place,  we  shoirld  involve  this  Coirrt  in  so  nrucli  liusiness  of  a  most  volirminous  iratnr'e, 
arrd  atterrded  with  much  nicety  ruid  iirtricacy  of  figur-es  arrd  calculations,  .'is  would  of 
itself  employ  every  morrrent  of  our  time  But  iir  that  I  Ix'g  not  to  lie  nrisiindcistood. 
1  do  not  iiioair  to  say,  that  whatever'  the  weight  of  bii.sincss  may  lie,  wc,  as  llie  .Judges 
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of  the  Court,  are  not  bound  to  give  our  time  and  our  best  abilities  to  the  discharge  of 
it ;  it  is  our  duty  so  to  do,  and  we  must  get  through  it  as  well  as  we  can  ;  the  public 
have  a  right  to  exact  from  us  our  utmost  [141]  services,  and  which,  I  will  only  add, 
those  who  have  gone  through  the  office  we  hold  know  to  be  sufficiently  laborious. 
But  have  the  rest  of  the  people  of  England  no  right  to  some  portion  of  our  time  ?  Is 
the  Court  of  E.xchequei'  to  be  open  to  no  other  business  and  no  other  suitors?  For  I 
will  venture  to  say,  that  if  every  dissatisfied  Accountant  should  find  his  way  into 
this  Court,  after  a  dispassionate  investigation  of  the  Commissioners  shall  have  been 
exercised  in  his  particular  case,  it  would  be  folly  for  us  to  attempt  to  attend  to  any 
other  business.  This  is  another  cogent  reason  for  not  plunging  ourselves  hastily  and 
officiously  into  the  investigation  of  such  voluminous  and  intricate  accounts ;  and  for 
our  not  entering  into  the  minuti*  of  detail,  which  every  Court  of  Law  and  Equity 
have  found  themselves  indispensably  obliged,  for  the  necessary  dispatch  of  business, 
to  delegate  to  special  officers  particularlj'  appointed  for  the  very  purpose  of  getting 
through  those  details,  which,  as  a  Court,  it  would  l)e  impossible  for  us  to  do. 

But  if  we  are  in  every  instance  to  correct  the  error  of  the  Commissioneis,  if  they 
shall  commit  any  ;  ex  vi  teiTnini,  it  must  be  our  duty  not  only  to  tell  them  wherein 
they  have  erred,  but  to  point  out  to  them  also  what  they  ought  to  have  done.  Are 
we  now  prepared  so  to  do  ?  I  profess  that  I  cannot  say  in  a  summary  manner  what 
would  have  been  a  good  or  a  bad  bargain  for  the  public,  and  a  fair  one  for  this  con- 
tractor, forty  yeais  ago.  Nor  can  I  say  what  ought  to  [142]  have  been  the  true  con- 
struction of  the  contract  at  the  time,  under  circumstances  totally  unknown  to  us,  and 
which,  at  this  distant  period,  cannot  be  unravelled  or  explained  to  us.  Can  we  know 
the  different  prices  of  the  various  commodities  at  the  respective  markets  where  it 
might  have  been  necessary  or  adviseable,  or  practicable  to  have  purchased  at  the 
paiticular  time,  and  undei-  the  then  existing  circumstances  of  the  war ;  or  are  we  now 
to  ascertain  the  amount  or  difference  of  freights  from  the  different  ports  in  Europe,  at 
which  the  articles  then  actually  were,  or  might,  or  ought  to  have  been  shipped,  without 
having  any  reference  to  the  certain  or  proliable  places  of  destination  in  America,  all 
depending  on  doubtful  events  and  the  chances  of  war '?  I  state  these  as  some  of  the 
many  circumstances  which  must  be  taken  into  consideration  before  any  man  has  a 
right  to  pronounce  on  a  contract  made  so  long  ago  :  and  to  shew  the  absolute  impossi- 
bility of  this  Court  entering  on  such  an  enquiry. 

But  it  was  said,  that  to  avoid  all  difficulties,  we  might  direct  an  issue.  Is  that  a 
serious  proposition?  Could  a  Jury  ever  get  to  the  end  of  so  complex  an  enquiry? 
The  thing  is  impossible.  But  another  short  answer  is,  that  from  the  beginning  of 
time  to  the  present  day,  no  such  issue  ever  was  directed.  The  present  application 
then,  being  pregnant  with  difficulty,  and  loaded  with  inconvenience,  1  am  of  opinion, 
that  it  is  too  novel  and  dangerous  to  be  granted  ;  [143]  and  though  the  Court  has,  in 
some  instances,  as  I  before  stated,  Mr.  Rigby's  for  example,  a  few  years  ago,  interposed 
for  the  purpose  of  calling  on  the  Auditors  to  proceed  in  what  was  their  duty  and 
particular  province,  namely,  to  prepare  the  accounts  for  declaration  ;  yet  to  transfer 
such  their  peculiar  office  to  the  Court  itself  is  a  very  different  consideration.  Such 
eases,  therefore,  however  properl}'  decided,  can  never  guide  in  one  like  this.  The 
Lords  of  the  Treasury  are  the  known,  tiied,  and  proper  persons  for  making  such 
contracts  as  this,  and  afterwards  the  Commissioners,  for  winding  them  up  and  settling 
the  account  with  justice  to  the  individuals  and  to  the  public ;  and  I  will  add,  that  till 
the  Judges  of  this  Court  shall  become,  what  it  is  to  be  hoped  they  never  will,  political 
characters  in  this  country,  they  must  be  peculiarly  unfit  to  interfere  in  a  sort  of 
business  that  may  so  frequently,  and  sometimes  perhaps  unavoidal)ly  must,  turn  on 
political  hinges. 

The  Legislature  has  in  its  wisdom  constituted  certain  persons  armed  with  large 
and  important  powers,  to  be  exercised  under  the  sanction  of  their  oaths  for  the  execu- 
tion of  this  duty  ;  the  judgment  of  these  officers,  so  constituted,  ought  not,  in  my 
opinion,  to  be  drawn  into  question  without  strong  grounds  for  imputation ;  and  I 
confess  that  I  do  not  see  my  way  sufficiently  clear  to  pronounce  summarily,  that  in 
the  present  instance  they  deserve  any,  without  a  great  deal  more  evidence  than  that 
which  we  have  [144]  before  us.  The  Board  of  Treasury  is  always  open  to  a,ny  ajjplica- 
tion  which  public  Accountants,  who  think  themselves  aggrieved,  are  entitled  to  make 
to  them  :  to  that  Board  they  may  and  ought  to  resort,  and  it  is  not  permitted  to  them 
to  take  it  for  granted,  as  was  hinted  at  in  the  argument,  that  on  such  an  application 
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justice  would  not  be  done  to  them.  I  am  therefore  decidedly  of  opinion  again.st 
receiving  the  present  motion. 

Thomson,  Baron.  After  the  very  full  and  able  discussion  which  this  subject  has 
received  both  from  my  Lord  Chief  Baron  and  my  Brother  Hotham,  I  shall  content 
myself  merely  with  declaring  my  opinion,  that  the  Coiut  ought  not  to  comply  with 
this  application  which  has  been  made  to  it,  to  interpose  with  directions  to  the  Com- 
missioners of  public  accounts,  respecting  the  articles  of  the  account  now  depending 
l)efore  us,  and  attempted  to  be  brought  in  question  ;  and  therefore  that  this  order 
ought  to  be  discharged. 

Order  discharged. 

[145]  The  following  case  having  established,  after  full  argument,  on  principle  and 
precedent  (notwithstanding  the  more  than  doubtful  obiter  opinion  of  the  majority  of 
the  Court  on  the  preceding  motion)  the  jurisdiction  of  the  Barons,  sitting  as  the  Court 
of  Exchequer,  over  the  Commissioners  for  auditing  the  Public  Accounts,  and  what  is 
scarcely  less  important,  the  proper  mode  of  obtaining  redress  to  be  adopted  by  the 
subject  seeking  relief  in  such  a  case ;  and  that  it  may  bo  pursued  in  the  first  instance, 
although  the  Accountant  have  not  been,  in  fact,  sued  or  impleaded, — the  Reporter  ha.s, 
with  considerable  difficulty,  procured  authentic  materials  for  furnishing  a  correct  report 
of  both  the  cases  :  and  having  surmounted  the  labour  of  reducing  the  substance  of  the 
very  voluminous  transcripts  of  the  short-hand  writers  employed  in  taking  the  arguments 
and  judgments,  and  carefully  collating  the  subject-matter,  with  the  original  briefs  and 
the  notes  of  the  (xentlemen  engaged  professionally  in  arguing  the  question,  some  of 
whom  have  kindly  taken  the  trouble  to  revise  the  whole, — he  now  feels  him.self  fully 
sanctioned  in  venturing  to  commit  to  the  pi'ess  these  decisions  of  the  Court,  establish- 
ing points  of  such  vital  importance  ;  although  he  had  not  the  advantage  and  security 
of  personally  hearing  them  pronounced  :  and  he  hopes,  that  by  their  publication,  he  is 
rendering  an  essential  service  to  the  Profession  and  the  Public. 

The  obvious  causes  of  the  great  length  of  these  cases  are  the  abstruse  subject- 
matter  and  novelty  of  the  doctrine,  the  remote  sources  of  the  reasoning  furnished  by 
the  unusual  labour  and  research  of  the  Bar  engaged  on  either  side,  (and  on  the  former 
occasion,  of  the  Bench  also)  the  variety  of  the  arguments  adduced,  and  the  number  of 
precedents  cited  from  the  archives  of  the  Court ;  but  that  inconvenience  has  been 
deemed  not  worth  consideration  where  so  much  valuable  information  is  supplied  by  the 
aiguments  and  consequences  so  momentous  result  from  the  decision. 

[146]  Sir  George  Coleerooke,  Bart,  and  Other.s  v.  The  Attorney-General 
AND  Others.  Demurrer.  1819.  Saturday,  28th  Feb.  1807.  20th,  22d,  23d 
November  180.5.  28th  January  1806. — Jurisdiction.  The  Commissioners  for 
auditing  the  public  accounts,  as  appointed  under  the  25th  of  Geo.  the  3d,  ch.  52, 
are  amenable  to  the  jurisdiction  of  the  Couit  of  E.xchequer,  and  subject  to 
their  control ;  that  statute,  in  forming  them  into  a  Board  for  the  performance 
of  the  duty  of  that  branch  of  tlie  original  bu.siness  of  tiie  Court,  being  held  not 
to  have  constituted  them  an  independent  judicial  body,  nor  to  have  destroyed  or 
transferred  the  oiiginal  authority  of  the  Barons  of  the  Exchequer  sitting  as  a  Court 
of  Judicature  over  all  matters  of  revenue  accounts.  The  Court  of  Exchequer  has 
still  the  same  conti'ouling  powei',  in  its  judicial  capacity,  over  the  Commissioners 
for  auditing  the  public  accounts,  as  it  previously  had  over  the  former  Auditors  of 
the  Prest. — Public  Accounts.  Semble,  Public  AceounUints,  therefore,  who  may 
have  reason  to  be  dissatisfied  with  the  determination  of  the  Board,  in  disallowiTig 
their  articles  of  discharge  or  imposing  suichai'ges  on  them,  have  a  I'ight  to  the  inter- 
position of  the  Court  of  Exchequer  in  their  behalf,  on  a  suit  instituted  foi'  that 
purpose  :  and  the  Court  will  relieve  the  complainants  on  a  case  of  equity  Ijcing 
made  out  by  them,  by  referring  the  accounts  back  to  the  Commissioners  to  review 
theii-  allowances,  &c.  or  they  will,  as  they  were  formerly  wont  in  the  case  of  the 
Auditors  of  the  Prest,  direct  them  to  make  such  special  allowances  to  the 
Accountant  as  siiall  seem  to  the  Court  to  be  just,  and  to  prepaie  the  same 
accordingly  for  final  declaration. — C|)uere  whether  the  declaration  of  accounts  Ijy 
the  Commissioneis  for  auditing  the  public  accounts  and  the  Treasury,  be  linal, 
and  concludes  the  Couit  of  Exchequer.  Semble,  not. — Practice.  An  Accountant 
E.x.  Div.  II.— .30 
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seeking  relief  m  this  Court  from  the  rletermination  of  the  Boaid,  should  proceed 
by  l)ill  to  be  filed  against  the  Attorney-Geneial.  The  Court  will  not  interfere  on 
motion  upon  a  petition.  Vide  E.r  parte  Colchrooke,  ante,  page  87. — Demurrer  to 
such  a  bill  over-ruled. — Construction  of  Statutes.  The  statute  of  25  Geo.  3d.,  ch. 
52,  has  not  given  to  the  Lords  Commissioners  for  executing  the  office  of  Lord 
High  Treasurer,  any  judicial  authority  over  the  Commissioners  for  auditing  the 
public  accounts,  in  exclusion  or  derogation  of  the  paramount  jurisdiction  of  the 
Barons  of  the  Exchequer. — The  statutes  providing  foi'  the  relief  of  subject 
Accountants,  who  have  equities  against  the  Crown,  held  not  to  be  confined  to 
cases,  where  the  subject  be  actually  sued  or  impleaded,  but  he  may  proceed  by 
bill  in  equity  in  the  first  instance,  and  as  it  were  quia  timet,  and  that  during  the 
passing  of  his  accounts  before  the  Commissioners. 

The  plaintiffs,  on  the  rejection  of  the  preceding  petition,  filed  the  present  bill 
against  the  Attorney-General  and  the  surviving  assignees  of  [147]  Sir  George 
Colebrooke,  on  the  same  grounds,  claiming,  as  before,  to  be  entitled  to  certain  allow- 
ances in  their  accounts,  which  the  Commissioners  had  refused  to  make  to  them,  and 
also  to  be  relieved  from  surcharges. 

The  short  substance  of  the  matters  stated  in  the  bill  is,  that  the  plaintiflT,  Sir  George 
Colebrooke,  together  with  certain  persons  whose  representatives  the  other  plaintiffs 
were,  had  entered  into  contracts  (in  1759  and  1761)  with  the  Lords  Commissioners  of 
the  Treasury,  for  victualling  the  British  troops  in  North  America  ; — that  they  had  from 
time  to  time  supplied  provisions  accordingly  to  the  amount  of  384,3471.  17s.  7  jd. ; 
that  after  the  expiration  of  the  contracts  (in  1766),  the  contractors  delivered  in 
their  accounts,  stating  a  balance  to  be  due  to  them  of  47,6001.  at  the  office  of  one  of 
the  Auditors  of  the  Imprest  *,  for  the  purpose  of  getting  them  passed  ;  that  not  having 
been  done,  and  the  accounts  remaining  still  uninvestigated,  they  were,  in  1786,  laid 
before  the  Commissioners  for  auditing  the  public  accounts  (then  newly  appointed  under 
the  recent  act  of  Parliament),  for  the  same  purpose,  in  pursuance  of  their  precept. 

The  bill  then  stated,  that  the  Commissioners  had,  upon  the  investigation  of  the 
accounts,  charged  the  Accountants  (as  they  alleged  unjustly)  [148]  with  a  sum  of 
57,7251.  16s.  5Jd.  as  the  value  of  provisions  remaining  on  hand  in  the  stores  of  the 
preceding  contractors,  Kilby  and  Baker,  and  delivered  over  to  the  Accountants ;  and 
that  the  Commissioners  had  also  surcharged  them  (unjustly),  with  a  sum  of  40,4321. 
19s.  7|d.  as  an  over-charge  in  value  on  the  provisions  furnished  by  the  contractors, 
according  to  the  price  contracted  to  be  paid. 

I  ;  The  plaintiffs,  therefore,  praj'ed  that  the  defendants  might  answer  the  premises ; 
and  that  the  plaintiffs  might  be  declared  to  be  entitled  to,  and  to  be  allowed  the  sum 
so  surcharged  : — and  that  the  Commissioners  for  auditing  the  public  accounts,  might 
be  directed,  by  the  order  of  this  Court,  not  to  charge  the  plaintiffs  with  the  sum  of 
57,7251.  16s.  t>hd.  in  the  statement  of  their  account. 

To  that  bill  the  Attorney-General  put  in  a  general  demurrer,  for  that  it  contained 
not  any  matter  in  equity  whereon  the  Court  could  ground  any  decree,  or  give  the 
complainants  any  relief  against  him. 

20th.  Nov.  1805. — The  Attorney -General  (Perceval),  Le^'cester,  and  Mitford,  now 
appeared,  to  support  that  demuirer. 

They  admitted,  that  (if  the  Court  had  jurisdiction  in  the  present  case,  and  if  the 
complainants  had  pursued  a  proper  course  in  adopting  this  [149]  proceeding  by  bill 
against  the  Attorney-General)  the  statements  in  the  bill  were  such  as  the  Court  would 
probably  consider  ought  to  be  answered.  They  professed,  therefore,  that  the  principal 
object  of  the  demurrer  was  to  biing  before  the  Court  the  question  of  its  having  juris- 
diction to  exercise  a  judicial  authority  over  the  Commissionei-s,  in  the  matter  on  which 
the  bill  was  founded.  That  question  would  be,  in  substance  and  effect,  whether,  in  a 
case  where  the  accounts  of  a  public  Accountant  have  undergone  a  course  of  investigation 
in  the  regular  manner,  before  the  Commissioners  for  auditing  the  public  accounts,  and 
a  statement  of  those  accounts  has  been  accordingly  prepared  by  them,  for  the  purpose 
of  being  submitted  to  the  Lords  Commissioners  of  the  Treasury  for  final  declaration — 
the  Barons  of  this  Court  have  power  to  interfere  on  the  behalf  of  the  Accountant 
(complaining,  by  bill,  against  the  Attorney-General),  and  by  their  order  to  require  the 

*  Commissioners  for  auditing  the  public  accounts  were  not  at  that  time  appointed. 
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Commissioners  to  make  allowances,  which  they  had  in  the  exercise  of  their  authority 
under  statute  (^oth  Geo.  III.  ch.  52),  refused  to  sanction,  or  to  strike  off  surcharges 
which  they  had  thought  proper  to  impose.  Another  question,  the}'  stated,  would 
arise  on  the  nature  of  the  proceeding,  which  would  be,  whether,  if  the  Court  possessed 
any  such  jurisdiction,  an  Accountant  considering  himself  aggrieved,  might,  before  any 
suit  should  l)e  instituted  against  him,  apply  to  this  Court  for  redress,  by  means  of  a  bill, 
to  be  tiled  against  the  Attorney-General,  founded  on  an  alleged  claim  against  the  Crown. 

[150]  On  those  points  they  insisted. 

First,  that  the  Court  had  no  such  jurisdiction  ;  and  they  submitted,  that  the  present 
demurrer  was  founded  on  as  plain  and  obvious  a  principle  as  if  it  had  been  put  in  to 
a  bill  filed  in  this  Court  by  the  failing  party,  in  an  ordinary  action  at  law,  complaining 
that  the  jury  before  whom  it  had  been  tried  in  a  Court  of  competent  jurisdiction,  had 
not  done  him  justice  by  their  veidict ;  for,  they  contended,  the  Board  of  Commissioners 
were  now  the  proper  and  only  constitutional  tribunal  for  the  investigation  of  public 
accounts,  established  by  the  authority  of  Parliament,  and  that  their  determination, 
when  it  has  received  the  confirmation  of  the  Treasury,  is  final  and  conclusive  ;  and 
they  submitted,  that  if  in  the  present  instance  the  party  complaining  had  been,  in 
fact,  aggrieved  and  wronged  by  the  determination  of  the  Board,  his  only  immediate 
source  of  appeal  was  to  the  Treasury  :  oi-  that  as  his  ultimate  resource,  he  might  make 
application  to  the  Crown  by  the  only  mode  known  to  the  Constitution,  the  subject's 
petition  of  right. 

They  stated,  that  the  chief  propositions  on  which  the^^  meant  to  rely,  and  which 
their  arguments  would  be  offered  to  support,  were — that  the  Commissioners  for  auditing 
the  public  accounts  as  at  present  constituted  under  the  25th  of  Geo.  III.  ch.  52,  are 
not  subject  to  the  controul  of  tliis  Couit  as  to  the  exercise  of  their  judgment  and 
discretion  in  ])erformance  of  their  duty  of  audit-[151]-ing  the  public  accounts ;  for 
that  whatever  jurisdiction  in  matters  of  public  accounts  the  Court  might  have  had 
before,  it  was,  since  that  statute,  incompetent  to  the  Court  so  to  interfere  with  the 
official  conduct  of  the  Commissioners  as  to  make  any  order  on  them,  directing  them  to 
sanction  any  charges  which  they  may  have  previously  refused  to  allow,  or  to  withdraw 
any  surcharges  which  they  maj' have  judged  projjcr  to  impose  on  the  Accountants; 
that  the  act  of  Parliament  by  which  the  Board  of  Audit  was  created,  in  order  that 
they  might  supply  more  eflicieiitly  the  place  of  the  former  Auditors  of  the  Imprest, 
had  given  them  full  power  to  take  the  accounts  of  public  Accountants!,  and  had 
subjected  them  to  no  other  controul  or  superintendance  than  that  of  the  Treasuiy  ; 
the  eleventh  section  having  expressly  enjoined  them  to  make  no  allowances  but  such 
as  they  shall  be  directed  to  make  by  the  Treasury,  to  whose  declaration  and  deter- 
mination the  act  finally  refers  the  audited  accounts,  thus  constituting  the  Board  of 
Auditors,  and  the  Loi'ds  Commissionei'S  of  the  Treasury  exclusively  and  conclusively, 
a  sole  and  entire  Court  for  the  investigation  and  passing  of  the  public  accounts ;  so 
that  wherever  they  shall  not  have  made  to  the  Accountant  sufficient  allowances  in 
their  audit,  the  Commissioners  were  expres.sly  subjected,  by  the  terms  of  the  statute, 
(section  11)  to  the  further  order  of  the  Lord  Higli  Treasurer  or  Commissioners  of  the 
Treasury,  to  whom  alone  the  ultimate  power  of  redress  hafl  been  exclusively  given  : 
and  to  them  only,  on  [152]  all  such  occasions,  was  the  Accountant,  in  every  case  of 
supposed  injustice,  directed  to  ap[)!y,  and  that,  upon  special  statement  of  the  matter 
of  complaint.  In  fine,  that  subject  oidy  to  such  controul,  the  Commissioners  for 
auditing  the  public  accounts  now  formed  a  judicial  forum,  with  full  authorit}',  in  the 
words  of  the  statute,  to  "try  and  examine  the  several  accounts  and  vouchers  which 
shall  bo  transmitted  to  them  from  time,  with  as  little  delay  as  possible,"  (.section  10), 
and  that  therefore,  excepting  the  Treasmy,  they  were  not  resiionsible  to,  or  contronl.-iblc 
by  any  other  authority  whatcvci- ;  foi-  that  from  the  general  tenor  and  ])in'vic\v  of  the 
statute,  it  was  to  be  collected,  that  their  decision  was  to  be  final  :  and  therefore  if  the 
Couit  of  Exchequer  ever  had  any  jurisdiction  or  authority  over  the  Auditors  of  the 
Prest,  the  statute  of  the  35  Geo.  III.  had  virtually  taken  it  away  .as  fully  as  if  it  had 
cxpiessly  and  in  teims  so  providci). 

They  denied,  however,  that  the  Barons  of  the  Exchecpier  ever  had  any  judicial  ])owor 
over  the  Auditors  of  the  Prest,  indepeiiflently  of  the  Treasurer,  and  if  they  had,  they 
asserted,  that  by  the  25  (ieo.  III.  that  controul  was,  if  not  in  words,  in  effect  and  by 
operation  of  the  provisions  of  the  act,  abolished  with  respect  to  the  Commissioners 
appointed,  and  to  be  appointed,  under  it. 
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By  that  statute,  they  observed,  the  present  Commissioners  for  auditing  the  public 
accounts  were,  [153]  in  terms,  expressly  substituted  in  the  place  of  the  Auditors  of 
the  Imprest  (section  1),  and  were  invested  with  all  the  powers  and  authorities  (section 
8)  of  those  Auditors  in  the  exercise  of  their  duty,  and  were  declared  to  be  subject  to 
such  control  only  as  they  were  subject  to,  and  to  no  other  :  and  they  noticed  that 
the  act  gives  the  Commissioners  many  other  and  higher  powers  (such  as  examining 
Accountants  on  oath  (section  12),  and  others)  than  those  Auditors  formerly  had,  so 
that  they  were  placed  on  a  very  superior  footing,  and  by  a  higher  authority.  The 
statute,  however,  having  referred  to  the  office  of  Auditor  of  the  Imprest  in  describing 
and  fixing  the  duties  and  powers  of  the  Commissioners,  rendered  it  material  to  the 
investigation,  that  the  actual  character,  functions,  and  authoiities  of  those  officers,  and 
the  control  to  which  they  had  at  any  time  been  subject,  should  be  enquired  into  and 
ascertained.  As  the  summary,  therefore,  of  what  they  had  been  enabled  to  collect 
respecting  them  in  the  course  of  their  researches  on  the  subject,  they  observed,  that 
they  appeared  to  have  been  first  appointed  and  endowed  with  the  high  authority  and 
powers  which  they  afterwards  exercised,  in  the  second  year  of  the  reign  of  Queen 
Elizabeth,  superseding  the  then  existing  office  of  the  Auditors  of  the  Exchequer ;  and 
that  they  had  contiiuied  from  that  time  till  the  2.5  Geo.  III.  to  act  with  very  great 
latitude  of  discretion  in  the  judicial  functions  of  examining  and  passing  the  accounts 
of  public  Accountants,  and  adjudicating  on  the  allowance  and  disallowance  of  every 
article  [154]  of  dischai-ge  submitted  to  them  by  the  Accountant;  that  their  deter- 
mination was  afterwards  in  the  regular  course  laid  befoie  the  Treasui'er  and  Chancellor 
of  the  Exchequer,  for  their  final  declaration,  with  which  the  Barons  (unless  where  one 
or  moi'e  of  them  ma}'  have  been  required  to  assist  the  Treasurer),  have  never  had  any 
thing  to  do,  nor  have  they  ever  taken  on  themselves  to  interfere,  and  that  accordingly 
there  are  no  instances  to  be  adduced,  wherein  the  Barons  have  in  any  respect  assumed 
jurisdiction  over  the  conduct  of  the  Auditors  of  the  Imprest,  which  may  not,  when 
explained,  be  distinguished  from  such  an  interference  as  would  aft'ord  ground  for 
establishing  that  they  had  any  authority  so  to  interfere  in  their  judicial  capacity  as  a 
superior  Court,  to  whose  control  the  Board  was  subject.  Fi-om  the  absence  of  instances, 
therefore,  wherein  the  Court  had  ever  exercised  a  controlling  power  and  jurisdiction 
over  the  Auditors  of  the  Imprest,  they  urged  that  there  could  never  have  been  any 
inherent  authoiity  in  the  Barons,  under  which  they  might  have  superintended  the 
conduct  of  the  Auditors  of  the  Imprest,  or  redressed  complaints  of  their  acts ;  and  if 
not,  a  fortioi'i,  they  could  not  have  any  such  jurisdiction  over  the  Commissioners  for 
auditing  the  public  accounts,  constituted  l)y  the  high  authority  of  an  act  of  Parliament 
rendering  them  an  independent  judicial  body. 

They  acknowledged  that  a  necessary  conclusion  to  be  deduced  from  these  propositions 
would  [155]  be,  that  the  Boaid  of  Commissioners  must  be  considered  a  judicial  Court, 
from  which  there  was  no  appeal  liut  to  the  Treasury,  beyond  which  there  could  be  no 
further-  appeal :  and  they  anticipated  that  it  would  be  objected  that  such  a  Court 
would  be  an  anomaly ;  but  they  insi.sted  that  it  was,  nevertheless,  full}'  competent 
to  the  Legislature  to  create  such  a  tribunal ;  and  the  only  question  would  then  be, 
whether  the  Audit  Act  had  not,  in  ettect,  vii'tually  so  constituted  the  Commissioners 
for  auditing  the  public  accounts,  referring  the  Accountant  solely  to  the  Lord  High 
Treasurer,  or  the  Commissioners  foi'  executing  that  office,  as  the  last  resort.  Thus, 
they  submitted,  the  Legislature  had,  itself,  as  if  anticipating  such  an  objection,  supplied 
the  defect  by  furnishing  a  substitute,  and  accordingly  the  Accountant  is  given  the 
opportunity  of  appealing  to  the  very  high  and  competent  authority  of  the  Lords  Com- 
missioners, and  of  being  heard  before  them  by  Counsel,  when,  after  due  consideration  of 
all  the  particulars,  they  are  directed  to  grant  their  warrant  to  the  Commissioners  to 
prepare  the  accounts  for  declaration  as  before  accustomed,  and  that  declaiation  of  the 
accounts  is  final  and  conclusive  in  the  nature  of  a  record  *. 

AVith  a  view  to  shew  that  the  statute  had  so  constituted  the  Board  of  Audit  as 
the  immediate  Court,  and  the  Treasury  as  the  Court  of  appeal  [156]  from  their 
determination  :  thej'  entered  into  a  minute  and  critical  investigation  of  the  several 
sections  of  the  act  of  Parliament,  and  contended,  that  as  efficacy  and  promptitude  in 
the  performance  of  their  duties  l)v  the  Commissioner.s,  had  been  the  chief  objects  of 

*  Vide  .pages  112  and  113  of  Mr.  Baron  Graham's  judgment  in  Ex  parte  Cole 
hroohe,  ante. 
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the  statute,  which  was  appaieiit  fiom  all  parts  of  it,  it  had  created  the  Board  of  Audit 
a  competent  judicial  body,  for  the  full  adjudication,  in  the  first  instance,  of  all  matters 
ill  difference  between  the  public  and  the  Accountant,  subject  always  to  the  control  of 
the  Commissioners  for  executing  the  ofKce  of  Lord  High  Treasurer,  and  to  them  only  ; 
and  finally,  amongst  others,  as  a  strong  and  particular  instance  of  the  extent  of 
authority  given  to  the  Commissioners  by  the  Legislature,  they  adverted  to  the  pro- 
visions in  section  19,  where  the  act  (after  directing  the  names  of  defaulters  in  delivering 
their  accounts  to  be  transmitted  to  the  office  of  his  Majesty's  Remembrancer,  that  the 
usual  process  may  issue),  has  required,  that  if  the  Accountant  can  state  any  special 
reason  foi'  justifying  a  delay  of  the  process,  that  statement  is  to  be  made,  even  on  so 
imporUint  a  judicial  occasion,  not  to  the  Court  of  Exchequer,  but  to  the  Treasury. 
They  urged  further,  that  not  only  had  the  statute  thus  expressly  invested  the  Lords 
("onimissioners  of  the  Treasury  with  the  entire  and  ultimate  control  over  the  Com- 
missioners for  auditing  the  public  accounts ;  but  by  having  mentioneil  the  only 
instances  wherein  the  Court  of  Exchequer  was  thcreb}'  authorised  to  interfere,  it  had, 
on  the  well  known  principle  of  construction,  virtually  [157]  excluded  this  Court  from 
all  authority  or  jurisdiction  which  it  might  before  have  had  in  every  other  case.  The 
only  occasions  on  which  the  act  had  authorized  and  empowered — a  word  importing 
an  original  and  first  delegation  of  such  an  authority — the  Court  of  Exchequer  to  act, 
they  observed,  were  in  cases  of  fines  being  set  on  Sub-accountants  (the  Court  of 
Exchequer  being  then  authorised  to  set  and  impose  such  fines  as  on  application  to 
them  for  that  purpose,  they  shall  think  fit,  section  20)— and  where  the  Accountant 
may  have  lost  necessary  vouchers,  in  which  case,  also,  the  Court  of  Exchequer,  on 
application,  aie  authorised  and  required  to  call  tiefore  them  the  Commissioners  and 
the  paity  accounting,  and  after  notice  to  the  Attorney-General,  and  on  hearing  the 
evidence  on  all  sides,  they  are  to  make  such  order  as  they  may  think  fit,  (section  23). 
As  an  authority  on  that  point,  they  cited  the  ai-gument  of  Lord  Soraers  in  The  Banker's 
case  (State  Trials,  vol.  xi.  p.  147),  who  labours  much  to  shew  that  the  jurisdiction  of 
this  Court  was  anciently  considered  to  be  very  much  i-estrained  even  in  what  was 
"immediately  their  business,  viz.  matters  of  account  depending  before  them,  in  which 
they  could  make  very  few  allowances,  however  just  and  reasonable  in  themselves, 
without  a  particular  authority  under  the  great  or  privy  Seal,"  (p.  147  a.) — and  they 
observed,  that  the  whole  of  Lord  Somers's  very  elaborate  argument  in  that  case,  goes 
to  establish  that  this  Couil  has  [158]  no  such  power  as  the  plaintiff's  attribute  to  it, 
but  that  the  Ti-easui-ei-,  as  the  highest  authority  in  the  Court,  alone  has  that  power, 
and  that  the  Bai-ons  arc  suliordinate  and  ancillary  to  him  (p.  151)  in  all  matters 
regarding  the  passing  and  allowing  of  the  public  accounts,  for  which  his  Lordshi])  cites- 
the  Mirror,  cap.  1,  see.  14,  where  it  is  said  that  "the  business  of  the  Exche<[ucr  (the 
Barons)  is  only  for  the  King's  profit,  and  to  hear  and  determine  torts  done  to  the 
King  and  his  Crown  in  right  of  his  fiefs  and  franchises,  and  the  accounts  of  bailiff's, 
&c.  by  the  view  of  a  Sovereign  who  is  the  Treasurer  of  England." 

That  this  Court,  when  composed  of  the  Treasurer  and  Barons,  had  a  superintending 
authority  in  cci-tain  respects  over  the  Commissioners  for  auditing  the  public  accounts, 
analogous  with  that  of  the  Court  of  King's  Bench,  over  magistrates  and  others  whose 
authority  emanates  from  that  Court,  they  did  not  deny  ;  or  that  the  Court  might 
order  them  to  proceed  in  the  exercise  of  their  function.s,  if  they  wholly  neglected  their 
duty  ;  but  they  submitted  that  they  could  not  (nor  could  the  Court  of  King's  Bench 
in  the  instance  put)  prescribe  to  them  in  what  maimer  their  duties  should  be  per- 
formed, the  utmost  which  they  coidd  do  being  to  order  them  to  review  their  deter- 
minations, not  that  they  should  alter  them  in  particular  I'cspeets  ;  for  that  the  Com- 
missioners were,  for  the  purpose  of  their  duties,  like  magistrates,  iVc.  invested  with  a 
judicial  character,  and  were  not  merely  ministerial  officers. 

[159]  They  then  traced,  in  elucidation  of  these  arguments,  the  statutory  history 
of  the  a])p()intment  of  Auditors  of  the  Revenue,  beginning  with  the  act  of  the 
27  Hen.  NIII.  ch,  27,  establishing  the  Court  of  Augmentation,  with  Auditors,  and 
which  was  confirmed  by  the  7  Edw.  VL  ch.  2,  till,  by  the  1  Mary,  sess.  2,  c.  10,  that 
Court  was  dissolved,  though  afterwards  ineffectually  attempted  io  i>e  annexed  to  the 
Court  of  Exchequer  by  letters  jjalcnt,  to  which  was  appended  a  schcdide  of  articles 
foi'  their  regulation  and  guidaTicc.  The  appointment  of  Auditors  of  the  I'rest  having 
been  first  estalilished  by  charier  in  the  2(1  Eliz.  with  full  power  and  authority  for  the 
deteriuinaliun  of  all  accounts  of  persons  to  whom  mone}'  ha<l  been  iuiprested,  with 


934  COLEBROOKE   V.  THE    ATTORNEY-GENERAL  7  PRICE,  160. 

reference  to  the  iippoiiitment  of  the  Auditors  of  the  Court  of  Augmentation,  that 
would  be  the  period  from  which  it  would  be  most  useful  to  commence  the  proposed 
enquiry,  ;is  from  that  time  the  offtce  acquired  the  importance  of  judicial  authority 
emanating  from  the  Treasurj',  being,  in  effect,  a  transfer  or  delegation  of  that  part  of 
the  Treasurer's  duties  to  competent  persons  of  rank  and  responsibilit}',  and  which 
never  had  formed  any  part  of  the  business  of  the  Barons  of  the  Exchequer  inde- 
pendently of  the  Treasurer,  although,  as  ancillary  to  that  high  officer,  they  might 
often,  in  his  presence,  and  under  sanction  of  his  authority,  have  assisted  him  in  that 
duty  as  they  were  formerly  sometimes  wont  to  do,  but  not  as  a  Court  to  whose 
competency  their  presence  was  necessary.  By  the  terms  of  the  commission  to  the 
Auditor,  he  was  directed  to  [160]  audit,  &c.  "and  by  and  with  the  advice,  authority, 
and  consent  of  the  Lord  High  Treasurer  of  England,  the  Chancellor,  and  Under 
Treasurer,  there  to  determine,  &c.  ;  "  the  determination  of  the  account  being  distinctly 
reserved  to  the  original  authority,  the  heads  of  the  Court  of  Exchequer  *. 

They  then  referred  to  Madox  (Hist.  Exch.  cap.  24,  sec.  7),  for  an  account  of  the 
manner  in  which  Auditors  were  anciently  appointed  by  the  Crown,  which  was  in  the 
same  maimer  as  the  Barons  and  great  men  of  the  kingdom  appointed  theirs  for 
auditing  their  own  bailiffs'  accounts,  and  of  the  duties  of  such  Auditors  at  that  period. 

They  next  applied  themselves  to  the  consideration  of  the  object,  nature,  and  effect 
of  the  present  bill,  to  shew  that  it  could  not,  on  principle,  nor  in  form  or  substance, 
be  supported.  They  observed  that  it  would  be  attempted  to  be  justified  by  the 
provisions  of  the  33  Hen.  VHI.  ch.  39,  s.  79,  giving  power  to  the  Courts  in  which 
subjects  should  be  impleaded  by  the  Crown  to  plead  [161]  in  bar  any  good  matter  of 
discharge ;  but  thoy  contended,  that  a  party  could  not  be  considered  to  be  in  a  situa- 
tion to  avail  himself  of  the  equity  of  that  act,  unless  .some  legal  or  equitable  proceeding 
were  pending  against  him  in  any  of  the  King's  Courts.  That,  they  urged,  was  the 
result  deduced  b}'  Sir  Edward  Coke  from  the  case  of  Sir  Tlmmas  Cecil  (7  Kep.  20),  who 
could  not  have  filed  his  bill,  if  process  had  not  been  sued  against  him  on  his  bond  ;  nor 
could  the  Court  have  made  a  decree.  They  submitted,  therefore,  that  as  the  Court 
could  not  now  interfere  to  prevent  the  issuing  process  when  the  account  should  be 
declared,  the  present  bill  was  at  least  premature,  and  could  not  be  entertained  till  the 
actual  commencement  of  a  suit  by  the  Crown,  and  by  way  of  defence  thereto.  Such 
was  the  opinion  of  Lord  Somers  in  Tim  Banker^ s  case,  p.  148,  who  says,  speaking  of  the 
Stat.  5  Rich.  H.  c.  10,  "The  power  (of  ordering  payment  of  money  out  of  the  receipt) 
is  most  directly  restrained  to  the  receiving  of  pleas  in  discharge  of  persons  impeached 
for  debts  oi'  accounts,  and  can  never  be  extended  to  cases  where  parties  come  as 
plaintiffs  to  recover  demands  originally  against  the  King;  nor  is  there  the  authority 
of  any  law  book  pretended  to  warrant  such  interpretation.''  And  they  insisted,  that 
the  mode  of  proceeding  now  adopted  was  such  as  could  not  lie  rendered  available  or 
effectual  against  the  Crown. 

They  then  suggested,  that  if  the  Court  should  be  of  opinion  that  it  had  jurisdiction 
in  this  case  [162]  it  would  impose  on  them  the  duty  of  investigating  the  items  of  a 
most  extensive  account,  most  of  it  involving  an  enquiry  into  the  price  of  provisions 
so  long  ago  as  that  it  could  not  now  be  ascertained.  Having  insisted  that  in  the 
present  case  there  was  no  matter  of  law  arising  on  any  question  depending  on  legal 
principles,  which  could  even  apparently  justify  the  interference  of  the  Barons  as  a 
Court  of  Law,  they  submitted,  that  to  give  the  Court  jurisdiction  in  it  there  must 
be  an  inherent  right  in  them  to  take  the  accounts  from  the  hands  of  the  Auditors 
at  an}'  time,  and  under  any  circumstances,  and  to  proceed  themselves  to  the  audit 
on  the  application  of  the  accountant,  which  not  only  would  render  the  office  altogether 
insufficient  and  nugatory,  but  would  draw  to  this  Court  a  duty  which  could  not  be 
performed  by  means  of  its  ordinary  and  only  modes  of  proceeding  in  analogous  cases — 
a  reference  to  the  Deputy  Remembrancer,  or  (still  less)  by  the  intervention  of  a  Jury 

*  The  following  is  the  commencement  of  the  form  of  the  appointment  of  Auditors 
of  the  Prest,  by  letters  patent,  in  the  reign  of  Elizabeth  : — 

"  For  certain  good  causes  moving  us,  we  do  ordain  and  appoint,  that  from  hence- 
forth there  shall  be  two  Auditors,  called  Auditors  of  the  Prest  and  Foreign  Accounts 
— that  they  shall  have  power  and  authority  to  hear  and  determine  the  accounts  of  the 
Crown,  in  the  .same  manner  as  the  two  Auditors  lately  appointed  and  assigned  for  the 
aforesaid  purposes  in  the  Court  of  Augmentation." 
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ou  an  issue ;  and  they  again  strongly  contended,  that  if  the  Court  ever  did  possess 
such  an  authority  over  the  ancient  Auditors  of  the  Court,  or  of  the  Imprest,  since  the 
statute  of  the  25th  Geo.  III.  they  had  no  longer  any  right  to  exercise  it,  all  controlling 
power  being  by  that  act  vested  solely  in  the  Lord.s  Commissioners  of  the  Treasury, 
with  the  two  exceptions  expressly  provided  for  by  the  20th  and  23d  sections  of  the 
act,  by  which  this  Court  have  now  their  separate  duties  particularly  assigned  to  them. 
In  all  other  respect.s,  the  Commissioners  are  declared  to  be  entirely  and  exclusively 
subject  to  the  direction  [163]  of  the  Treasury,  who  alone  have  now  the  whole  judicial 
authority  inider  the  act  of  Parliament,  if  indeed  the  Treasurer  had  it  not  before,  and 
that  wholly  and  exclusively  at  common  law. 

They  also  pressed  much,  as  an  integral  objection  to  this  cour.se  of  proceeding,  its 
utter  ineflicacy,  from  the  impracticability  of  affecting  the  Commissioners  for  auditing 
the  public  accounts  through  the  medium  of  the  Attornej'-General,  by  any  decree  which 
the  Court  might  make  against  him,  which  must  be  wholly  nugatory  as  to  him  and 
them  ;  because  the  Attornev-General  has  certainly  no  authority  or  control  over  the 
Commissioners  by  virtue  of  his  office,  or  otherwise,  and  no  power  or  means  of  compelling 
them  to  adopt  any  line  of  conduct  which  might  effect  the  object  of  the  party  now 
applying  to  this  Court ;  inasmuch  as  any  decree  which  the  Court  might  make  as 
against  the  Attorney-General  in  such  a  suit  as  the  present,  could  not  be  operative 
on  the  Commissioners,  who  were  not  before  the  Court,  and  would  not  be  bound  by 
any  decision  which  the  Court  might  pronounce  against  the  Attorney-General  ;  and  he, 
on  the  other  hand,  had  nothing  to  do  with  the  conduct  of  the  Auditors,  and  was  not 
under  any  responsibility  for  their  acts,  nor  liable  for  what  the  Commissioners  should  have 
done,  and  had  no  power  to  direct  them  as  to  what  they  were  to  do  in  the  execution 
of  their  office. 

Adverting  again  to  the  remedy  by  petition  of  right,  as  the  only  mode  of  redress 
open  to  the  [164]  subject,  they  cited  the  authority  of  Lord  Somers,  in  The  Banker's  case, 
who  says,  "  I  might  proceed  to  very  great  numbers  of  instances  where  the  subject  was 
put  to  his  petition  for  the  allowance  of  just  and  reasonable  pleas  by  way  of  discharge, 
upon  accounting  in  the  Exchequer"  {Banker's  case,  p.  147):  and  he  cites  (p.  150) 
Everle's  case,  (Kyley,  251),  as  an  authority  to  shew  that  that  was  the  proper  and  only 
remedy. 

They  finally  contended,  that  whatever  doubts  might  have  formerlj^  existed  as  to 
the  autliority  of  the  Court  of  Exchequer  in  such  matters,  the  Audit  Act  had  entirely 
removed  them,  by  constituting  a  competent  Court  for  the  complete  adjudication  of 
all  matters  of  account  between  the  subject  and  the  Crown,  entirel}'  annulling  thereby, 
the  ob.solete  Court  of  Accounts,  which,  in  remote  times,  had  certainly  formed  one  of 
the  constituent  Courts  of  the  King's  Exchequer,  and  had  established  in  its  stead  a 
tribunal  better  adapted  for  the  prompt  and  ellicicnt  performance  of  that  bi'anch  of  the 
public  business.  They  therefore  submitted  that  this  demurrer,  founded  on  the  ground 
of  the  Court  having  no  jurisdiction  over  the  subject-matter  of  the  bill,  ought  to  be 
allowed. 

22d,  23d  Nov.  1805.  28th  .January  1806. — Plumer,  Fonblanque,  and  Dauncey,  in 
suppoit  of  the  bill,  contended,  tirst,  that  the  Court  of  Exchequer,  "the  sovereign 
Auditors  of  the  Kingdom,"'  as  they  are  termed  in  the  books  of  tiie  [165]  liighcst  legal 
authority  (")>  had  full  jurisdiction  in  the  matter  now  bi'ought  under  their  consideration 
by  this  bill,  to  interfere  botii  to  urge  and  to  control  or  check  the  Commissioners  for 
auditing  the  public  accounts  in  the  exercise  of  their  important  duties  ;  and,  secondly, 
that  the  nuide  of  proceeding  by  bill  against  the  Attorney-General,  which  had  been 
resorted  to  and  adopted  upon  the  present  occasion,  was  the  proper  and  only  course 
for  redress  to  be  pursued  by  parties  in  the  situation  of  the  plaintill's,  seeking,  as  they 
did,  to  l)e  relieved  from  the  consequences  of  the  erroneous  determination  of  the  Com- 
missioners for  auditing  the  public  accounts,  by  the  interposition  of  this  Court,  in  their 
behalf ;  whose  duty  it  therefore  was  to  relieve  them,  in  a  case  like  the  present,  where 
the  facts,  charg(Ml  by  tiie  bill,  and  admitted  liy  the  demurrer,  fin-nished  the  party 
complaining  with  an  equity  on  which  such  a  suit  might  be  founded,  and  that  therefore 
it  ought  to  be  entertained. 

(«)  Com.  Dig.  tit.  "Court  of  Exchequer,"  D.  3,  Subdivi".  "The  Court  of 
Accounts,"  and  the  -Ith  Inst.  115. 


936  COLEBROOKE    r.  THE    ATTORNEY-GENERAL  7  PRICE,  166. 

Thoy  nuich  pressed  the  topic  anticipated  that  it  was  glaiingl_y  incompatible  with 
the  system  and  constitution  of  British  jurisprudence,  and  every  principle  of  the  law 
of  England,  that  a  tribunal  (if  indeed  the  Board  of  Commissioners  for  auditing  the 
public  accounts  could  be  so  called)  such  as  they  formed,  and  constituted  as  they  were, 
being  nominated  and  appointed  by  the  Crown  should  be  subject  to  no  sort  of  appeal. 
The  particular  duties  entrusted  to  them  were  no  less  than  the  ad-[166]-judication 
and  determination  of  counter-claims,  involving  rights  and  interests  often  of  immense 
pecuniary  amount  and  great  legal  difficulty  between  the  Crown  and  the  subject  account- 
ant— the  individuals  being  in  no  way  connected  with  the  law — and  who,  however  well 
chosen  they  might  be  in  point  of  integrity  and  all  other  moral  respects,  for  their  office, 
were  deficient  in  a  most  essential  and  indispensible  qualification  for  so  important  a 
charge  in  that  they  were  persons  who  were  not  possessed  of  any  legal  knowledge  or 
fitness,  and  could  not  therefore  be  properlj'  invested  with  any  judicial  character  or 
authority,  without  which  the}'  could  not  be  considered  competent  to  the  ultimate 
discharge  of  such  extensive  powei's.  Yet  such  were  the  persons  who  were  contended 
to  be  authorized  to  decide  finally,  and  determine  conclusively  on  all  questions  pending 
between  the  Crown  and  the  subject,  regarding  the  allowance  of  the  articles  of  discharge 
in  an  accountant's  accounts,  without  appeal  or  being  subject  to  the  revision  or  super- 
intendence of  any  Court  of  law,  erected  for  the  due  administration  of  justice  in  the 
kingdom  :  or  at  least  with  only  the  semblance  of  an  appeal ;  for  it  was  obvious  that 
an  application  to  the  Treasury,  a  body  in  all  respects  of  the  same  nature  as  themselves, 
if  they  were  not  merely  a  higher  department  only  of  the  same  office,  and  whose 
ultimate  determination,  if  it  were  conclusive,  would  be  open  therefore  to  precisely  the 
same  objections  as  might  be  ui'ged  on  the  ground  of  that  defect  in  the  inferior  liranch 
of  the  same  official  body. 

[167]  They  insisted,  therefore,  that  there  must  exist  somewhere  a  controlling  and 
superintending  power  over  the  conduct  of  the  Board  of  Commissioners  for  auditing 
the  public  accounts,  that  the  dispensers  of  such  power  should  be  invested  with  a  legal 
and  judicial  character,  so  as  to  form  a  competent  constitutional  tribunal,  which  might 
revise,  and,  if  necessary,  reform  their  acts ;  for  those  acts,  involving  to  an  incalculable 
extent  the  rights  and  claims  of  the  accountant  (although  at  the  first  glance  they 
might  appear  to  proceed  and  be  founded  upon  the  mere  investigation  of  matters  of 
account,  and  articles  of  charge  and  discharge,  and  sometimes  of  simple  matters  of  fact) 
must  often  necessarily  depend  on  the  determination  of  nice,  intricate,  and  important 
points  of  strict  law,  as  when  (which  must  frequently  happen)  the  Commissioners 
would  have  to  decide  cjuestions  turning  on  the  legal  construction  of  contracts,  or  the 
admissibility  of  evidence  and  other  difficulties  in  the  solution  of  which  legal  knowledge 
must  be  necessarily  requisite,  and  which  could  only  be  satisfactoi-ily  determined  by 
lawyers,  clothed  with  judicial  authority. 

They  then  submitted,  first,  that  on  the  fair  construction  of  the  25th  Geo.  III.  the 
Board  of  Commissioners  for  auditing  the  public  accounts,  either  were  a  body  of  officers, 
whose  duty  was  chieflj'  ministerial,  constituting,  collectively  under  the  authority  of 
the  act  of  Parliament,  a  minor  branch  of  the  Court  of  Excheijuer,  for  the  purpose  of 
relieving  it  from  the  burthen  and  waste  [168]  of  time  of  performing  those  subordinate 
duties  which  the  statute  had  therefore  delegated  to  them  :  or  it  was  at  the  utmost  an 
inferior  dependent  tribunal,  and  even  if  distinct  from  the  Court  of  Exchequer,  still 
always  subject  to  the  ultimate  control  and  jurisdiction  of  the  superior  Court,  whose 
inherent  and  constitutional  authority  the  statute  has  neither  destroyed  nor  Uiken 
away,  nor  transferred ;  and  were  the  statute  to  be  otherwise  construed,  the  subject 
who  might  be  aggrieved  b}'  any  arbitrary  and  unjust  determination  of  this  official 
Board,  would  be  wholly  without  means  of  redress  for  want  of  some  legal  authority  to 
which  he  might  appeal  or  complaim,  and  the  law  would,  for  the  first  time,  be  found 
to  endure  an  anomaly  in  the  acknowledged  existence  of  a  possible  wrong,  without 
furnishing  the  means  or  power  of  providing  a  remedy. 

They  then  proceeded  to  shew,  by  reasoning  founded  on  documents  produced,  after 
a  most  extensive  and  laborious  research  from  among  the  records  of  the  Court — from 
the  History  of  the  Exchequer,  since  the  earliest  period  known — from  the  nature  and 
origin  of  its  constitution  and  creation,  and  the  objects  of  its  power  and  duties — and 
from  the  continued  usage  and  course  of  its  practice,  down  to  the  present  day,  derived 
from  the  information  of  the  various  text  writers  and  reporters  particularly  referred  to 
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hcreaftei'  in  the  course  of  the  argument  (a),  and  from  the  archives  [169]  of  the  Court 
— that  the  Barons  of  the  Exchequer  had  always  Ijeen  invested  with,  and  had  exercised 
exclusive  jurisdiction  as  a  Court  of  law  at  all  times,  in  all  matters  any  way  aliecting 
the  King's  revenue,  and  more  especially  in  whatever  related  to  the  passing  of  accounts, 
as  betwecTi  the  Crown  and  the  subject ;  and  that  over  all  persons  as  well  official  as 
private ;  and  they  insisted,  that  if  it  could  bo  satisfactorily  shewn  that  this  Court  had 
ever  possessed  and  exercised  such  jui'isdiction  as  was  now  ascribed  to  it,  it  would  be 
incumbent  on  those  who  should  deny  that  it  still  possessed  it  to  produce  some  strong 
authority  for  that  proposition,  or  to  shew  that  by  some  express  and  unequivocal  act 
of  Parliament  it  had  been,  in  positive  terms,  destroyed  or  transferred  ;  for  they 
insisted  that  so  important  and  weighty  a  consequence  could  not  be  established  by  any 
construction  or  inference,  however  apparently  obvious,  deducible  from  the  mere  con- 
structive iuiport  or  tenoi-  of  the  language  of  an  act  of  Parliament. 

They  atlirmed,  as  the  result  of  their  united  investigation,  that  no  instance  could 
be  produced  in  history,  or  on  record,  of  any  Lord  High  Treasurer  of  England,  or 
Treasurer  of  his  Majesty's  Exchequer,  or  since  the  disuse  of  that  office*'  the  Lords 
Commissioners  of  the  Treasury  having  ever  [170]  exercised  or  considered  that  they 
possessed  a  judicial  authority  apart  from  and  independent  of  the  Barons  of  the 
Exchequer,  or  as  constituting  a  distinct  and  separate  Court ;  but  that  on  the  other 
hand  the  Barons,  sitting  alone,  had  constantly  assumed  and  exercised  such  authority, 
with  all  its  incidental  judicial  functions,  although  it  occasionally  happened,  that  in 
formei-  times  the  Treasurer,  as  he  had  a  right  to  do,  sometimes  sat  in  judgment  with 
the  Barons  But  they  denied  that  it  was  necessary  that  either  the  Trcasui'er  or  the 
Chancellor  of  the  Exchequer  should  take  their  seat  on  the  bench,  in  order  to  make 
the  Court  complete  and  perfect ;  for  that  it  was  clear  that  it  has  never  been  thought 
essential  or  necessary  to  the  exercise  of  the  judicial  authority  of  the  Barons,  sitting 
as  a  Court  of  Law  or  Equity,  that  the  Treasurer,  or  any  other  officer  in  eaily  times, 
or  the  ivords  Commissioners  of  the  Treasury,  or  Chancellor  of  the  Exchequer  since, 
should  be  present  in  Court,  to  authorise  or  give  etiect  to  the  judicial  proceedings,  of 
the  Barons,  who  had  at  all  times  constituted  the  efficient  Court  of  Exchequer  ;  that 
the  Treasurer,  or  any  other  officers  of  the  Court,  had  never,  either  singly  or  collec- 
tively, exercised  as  a  Court  without  the  Barons  any  distinct  independant  judicial 
authority  within  the  scope  of  the  duty  of  the  Court  of  Exchequer  in  any  branch 
of  its  juiisdiction  :  and  still  less  could  it  be  shewn  or  contended  that  the  Treasurer 
had  ever  possessed  or  assumed  a  contiolling  authority  over  the  Barons,  sitting  in 
judgment  as  a  Court,  or  that  he,  or  any  other  officer,  was  authorised  or  required  to 
dis-[171]  a])i)rove  oi'  sanction  any  of  their  proceedings  in  tlieii'  judicial  character. 

In  su[ipurt  of  these  several  proposilion.s,  they  referred  very  fully  to  Madox's 
History  of  the  Exchequer*-'  as  affording  copious  and  extensive  information  on  the 
subject,  and  materially  elucidating  the  present  questions.  From  the  2;id  Cliaptei-  in 
particular  they  read  many  passages,  to  shew  the  instances  in  which  the  Treasurei'  and 
Barons  had  acted  together  judicially,  and  the  still  more  frequent  occasions  where  the 
Barons  had  so  acted  alone,  and  without  the  presence  or  concurrence  of  the  Treasurer. 
They  also  referred  largely  to  Coke's  -Ith  In.stitute  (Chapters  11,  12,  and  i;j),  for  the 
same  purpose,  and  produced  extracts  from  a  manuscript  of  Madox  in  tiie  British 
Museum,  where  the  distinction  between  the  judicial  [jowers  and  duties  of  the  Barons, 
sitting  as  the  Court  of  Excheijuer,  and  the  ministerial  otiice  of  the  then  established 
Auditors  of  the  Couit,  and  the  occasional  special  (,'omniissioners  appointed  to  that 
duty  by  the  King,  is  well  defined  and  explained  In  Ihe  earliest  (jeriod  (they  observed 
as  matter  of  histoiy)  the  whole  duty  both  ministerial  and  judicial  of  examining  and 
passing  the  public  accounts,  devolved  on  the  liarons  themselves,  who  were  sometimes 
associ.iled  with  the  Treasurer,  but  oftencr  sat  alone.  They  however,  from  time  to 
time,  [172]  appointed  certain  persons  to  take  the  ministerial  and  inferior  part  of  that 

(a)  And  see  the  judgment  of  Mr.  Baron  Graham,  in  the  preceding  ciise  of  Ex  jiarle 
Colnhrmke. 

*'  There  is  in  the  Biitish  Museum  a  MS.  lettei-  of  Camden,  (which  was  adverted  to 
in  the  argument)  wherein  he  states  that  he  considers  the  Ti'casui'cr  of  I'Ingland  and 
Treasurer  of  the  Exchequer  to  have  always  been  one  and  the  same  office. 

*2  Vol.  i.  ch.  2,  sec.  10,  eh.  4,  see.  5.     Vol.  ii.  eh.  2U,  sec.  y,  eh.  21,  passim,  ch.  22, 
ss.  8,  9,  and  chapter  23,  passim. 
Ex.  Div.  II.— 30* 
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duty  oil'  their  luiiuls — probably  that  they  might  be  enabled  to  give  more  of  their  time 
to  the  judicial  functions  of  their  office.  Those  ministers  were  variously  denominated 
at  different  periods  ;  sometimes  they  were  called  Auditores  compotorum  Scaccarii, 
and  sometimes  Clerici  ad  compotos  audiendos.  An  oath  vras  administered  to  them 
for  their  good  abearance  in  their  office,  (Mad.  vol.  ii.  eh.  24,  s.  7),  and  they  officiated, 
in  the  first  instance,  as  Auditors,  the  Court,  that  is,  the  Barons  of  the  Exchequer, 
still  holding  a  control  over  them,  as  the  supreme  Auditors  of  the  public  accounts  of 
the  realm,  to  whom  they  and  all  other  succeeding  Auditors  of  every  description, 
however  appointed  or  designated,  and  whether  temporary  or  permanent,  were  always 
subject  and  responsible. 

On  the  fact  of  the  appointment,  so  frequent  in  the  earlier  periods  of  the  business 
of  the  Court,  of  persons  as  special  Commissioners  for  taking  the  Accounts  (their 
attention  having  been  directed  to  it,  by  the  Court  requiring  an  explanation  of  the 
nature  and  occasions  of  such  appointments,  on  account  of  the  difficulty  which  had 
occurred  to  them  from  their  having  apparently  neither  proceeded  from,  nor  been 
under  the  authority  of  the  Couit  of  Exchequer,  having  always  emanated  wholly  from 
the  Crown),  they  observed,  that  such  special  commissions  were  applicable  to  three 
distinct  classes  of  cases  occurring  under  special  circumstances — first,  where  the 
accounting  party  should  [173]  require,  on  his  own  behalf,  as  matter  of  favour,  that 
his  accounts  should,  in  the  first  instance,  be  taken  before  persons  who  were  competent 
to  make  him  allowances  beyond  the  amount  of  the  money  which  had  been  imprested 
to  him,  as  where  he  should  have  expended  more  than  he  had  received  ;  in  which  case, 
as  the  power  of  the  oidinary  Auditors  of  the  Prest  was  limited  to  taking  accounts  of 
the  money  imprested,  their  authority  was  at  an  end  when  that  should  have  been 
accounted  for,  and  they  might  have  considered  themselves  not  entitled  to  give  credit 
to  the  accountiint  for  any  thing  beyond  that  amount.  2dly,  they  might  have  been 
appointed,  with  reference  to  the  statute  2d  Henry  VI.  ch.  10,  to  relieve  the  Court 
from  responsibility  in  doubtful  cases  ;  or,  3dly,  where  the  articles  of  the  accountants' 
charge  or  discharge  had  been  furnished  or  paid  abroad  in  a  foreign  country,  or  in 
Ireland,  which  might  have  been  considered  out  of  the  jurisdiction  of  the  Couit  of 
Exchequer,  who  were  styled  Sovereign  Auditors  in  England  ;  but  in  all  those  cases, 
they  submitted,  the  Commissioners  would  still  be  and  were  subject  to  the  control  and 
authority  of  the  Court  of  Exchequer. 

In  further  illustration  of  the  power  of  the  Barons  over  the  Auditors  of  the  Crown, 
of  the  Court,  and  of  the  Prest,  and  indeed  over  all  persons  connected  officially  or 
personally  with  the  public  accounts,  by  reason  of  their  acknowledged  duties,  as  con- 
stituting the  Court  of  Exchequer,  they  called  the  attention  of  the  Court  to  the  pur- 
[174]-port  and  language  of  the  following  acts  of  Parliament,  which  had,  from  time  to 
time,  been  passed  in  respect  of  the  duties  of  the  Court,  and  the  powers  with  which  it 
was  ever  considei'ed  to  be  invested. 

The  earliest  in  point  of  time  (the  20th  of  Edward  III.  cc.  1  &  2),  commands  the 
King's  Justices  of  both  Benches,  and  the  Barons  of  the  Court  of  Exchequer,  to  do 
right  to  all  men,  without  regard  of  letters,  and  without  delay.  The  5th  of  Richard  II. 
ch.  9,  the  next  relied  on,  is  to  the  same  eftect,  and  moieover  empowers  them  (the 
Barons)  "  to  hear  every  answer  of  every  demand  made  in  the  Exchequer,  so  that  every 
person  impeached  or  impeachable  for  any  cause  by  himself,  or  by  any  person,  shall  be 
from  thenceforth  received  in  the  Exchequer,  to  plead,  sue,  and  have  his  reasonable 
discharge  in  that  behalf,  without  tarrving  or  suing  any  writ  or  other  commandment 
whatsoever."  By  the  10th  Chapter  of  the  same  year,  which  was  an  act  passed  for 
securing  to  persons  retained  to  serve  the  King  in  his  wars  or  embassies,  the  benefit  of 
their  covenants,  in  respect  of  money  then  received  by  them  ;  and  for  allowing  them 
the  advantage  of  those  covenants  in  their  accompt  at  the  Exchequer,  the  Barons  of 
the  Exchequer  are  required  "  to  do  right  to  the  party  according  as  the  law  and  reason 
demandeth."  And  that  act  also  provides,  that  "  if  any  thing  be  due  unto  them  by 
the  same  account,  that  thereof,  by  cei'tificate  of  the  same  Exchequer,  the  Treasurer 
and  Chamberlains  shall  make  payment  [175]  or  assignment  to  them  without  tarrying 
or  suing  other  warrant  or  commandment  of  the  Llreat  and  Privy  Seal  in  that  behalf." 
Then  the  33  Hen.  VIII.  c.  39,  s.  79,  enacts,  "that  if  any  person,  of  whom  any  such 
debt  or  duty  shall  be  demanded  or  required,  allege,  plead,  declare,  or  shew,  in 
any  of  the  said  Courts,  good,  perfect,  and  sufficient  cause  and  matter  in  law,  reason, 
or  good  conscience,  in  bai'  or  discharge  of  the  said  debt  or  duty,  or  why  he  ought  not 
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to  be  charged  or  chargeable  to  or  with  the  same,  and  the  same  cause,  Szc.  being  proved 
in  such  one  of  the  said  Conrts,  and  every  of  them  sliall  ha\e  full  power  and  authurily 
to  accept  the  said  proof,  and  to  accpiit  and  dischaigc  him." — Lastly,  the  13th  Elizabeth, 
ch.  4,  sec.  2,  (which  enacts,  that  accountant's  lands  shall  in  certain  cases  be  sold  to  pay 
the  Crown's  debt)  saves  to  the  accountant  the  allowance  of  all  his  due  and  reasonable 
petitions  upon  the  same  account.  In  all  those  several  statutes,  they  submitted,  the 
legislatui'c  had  distinctly  recognised  and  uniformlya  cknowledged  the  inherent  jurisdic- 
tion of  the  Court,  as  existing  in  the  person  and  office  of  the  Barons,  in  all  things 
regarding  the  passing  and  allowing  of  public  accounts,  and  in  some  of  them  had  enjoined 
them  (the  Barons)  to  perform  that  duty  on  the  behalf  of  the  subject,  of  themselves  and 
without  other  authority  than  their  own  constitutional  jurisdiction.  That  duty  is  also 
noticed  by  the  express  terms  of  the  oath  of  oflice  (a),  taken  liy  the  Barons,  the  2d  article 
of  which  is,  "  that  [176]  truly  he  shall  charge  and  discharge  all  maimer  of  people,  as  well 
poor  ;is  licli."  The  4th  article  is,  "  nor  none  other  person's  right  shall  he  distnrbe,  let, 
or  respite,  contrary  to  the  laws  of  tiie  land."  The  Sth  article  requires,  "  that  as  hastily 
as  he  may  them  (the  people)  goodly  to  deliver,  without  hurt,  to  the  king."  So  tliat 
on  the  whole  it  fully  appears  they  have  not  only  the  power,  but  it  is  their  duty  to 
take  care  that  right  be  done  on  any  complaint  regularly  brought  Ijefore  them  of  the 
Auditors  in  former  times,  or  the  Commissioners  in  the  present  day  having  neglected 
01'  perverted  their  duty  in  any  respect,  whothci'  it  tend  to  the  injuiy  of  the  Crown, 
or  the  aggrieving  of  the  subject. 

On  the  case  of  The  Bankers,  which  had  been  much  relieil  on  in  support  of  the 
arguments  used  in  favor  of  the  demurrer,  tliey  observed,  that  although  the  question 
there  was  entirely  distinct  from  the  present,  as  it  concerned  the  then  questionaljle 
power  of  the  Barons  to  order  an  issue  of  the  public  treasure — yet  in  principle  it  was 
an  authority  favourable  to  the  objects  of  this  liill,  as  it  had  fully  established  the  theory, 
that  the  Barons,  as  a  Court,  are  supreme  Auditors,  anrl  ha\'e  authority  over  the  King's 
treasure  while  yet  in  transitu,  as  was  said  by  Lord  Chief  Justice  Treby,  in  the  coui-se 
of  his  argument,  (p.  142,)  on  a  question  involving  no  less  a  point,  than  whether  the 
Barons  had  power  to  control,  and  so  far  command  the  Treasurer,  (and  that  even,  his 
Lordship  considers  a  great  and  arduous  point)  as  to  order  an  i.ssue  of  the  public  money 
on  a  claim  sulimittcd  to  them  [177]  by  a  subject.  His  Lordship  certainly  was  of 
opinion  that  tliey  could  not  do  so  in  that  case,  necessarily  admitting,  that  cases  might 
occur  in  which  they  would  have  power  so  to  order  the  Treasurer. 

Lord  Chief  Justice  Holt,  however,  they  observed,  on  the  other  hand,  was  of  a 
difTcrent  opinion  even  on  that  high  (juestion,  and  that  very  learned  Juilge's  incidental 
dicta  in  that  ease,  as  well  as  those  of  the  other  Judges,  are  very  strongl\'  in  favour 
of  the  opinion  that  the  Court  possesses  the  authorit}'  now  contended  for.  He  says, 
"  if  you  make  the  Barons  only  Judges  of  the  right  of  coming  in  of  the  King's  money, 
you  make  them  Judges  but  of  half  the  business  which  belongs  to  that  Court  (the 
Exchequer),  for  the  Barons  have  the  judicial  power  over  the  whole  Court  of  the 
Excheiiuer,  and  to  say,  that  the  Treasurer  and  his  officers  have  no  cori'cspondence  with 
the  Court  of  Exchequer,  is  not  true,  for  all  the  books  take  notice  of  them  as  persons 
that  all  belong  to  the  Court  of  Exchequer."  The  same  leai-ned  Juflge  al.so  furnishes 
an  answer  to  the  suggestion,  that  the  sul)ject's  proper  and  only  course  for  redress  in 
a  case  of  this  sort  is  liy  petition  of  right  to  the  King.  He  .says,  "  snp[)oso  the  King 
purchased  land  that  is  charged  with  a  rent,  the  King  must  take  the  land  together  with 
its  burthen,  liut  in  such  case  it  would  be  hard  to  drive  the  grantee  of  tlie  rent  to  Ids 
petition  of  right  to  the  King.  No,  certainly,  he  may  come  to  the  Coui't  of  l']xchequer 
by  way  of  petition  to  the  Barons,  who  may  give  him  relief." 

[178]  As  to  the  seemingly  adverse  dicta  cited  from  Lord  Soniers's  argument  in 
the  same  case,  they  observed,  that  if  taken  as  applicable  to  the  subject-matter  tiien 
before  the  Court,  they  would  be  found  to  be  confined  to  tiiat  particular  point  which 
was  founded  on  a  mere  naked  demand  of  money  due  from  the  Crown,  not  at  all  all'ect- 
ing  the  present  (juestion  of  the  authority  of  the  Barons  to  make,  or  to  order  allow- 
ances to  be  made  to  an  Accoinitant  by  the  Comnu'ssioners  for  auditing  the  publii' 
accounts,  which  all  the  Judges  who  delivered  their  opinions  in  that  case,  either  for 
or  against  the  authoi'ity  of  the  Court  to  order  an  i.ssue  of  public  money  out  of  the 
receipt  of  the  Exchequer,  held  to  bo  the  peculiar  province  of  the  Court ;  and  their 

(a)  4th  Inst.  ch.  11,  p.  109. 
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juriscliction  being  on  the  one  hand  ackuowledged  to  be  plenary  whilst  the  accounts 
were  pending,  was,  on  the  other,  contended  to  be  wholly  confined  to  questions  arising 
while  the  treasure  is  in  transitu. 

They  then  brought  forwaid  the  following  various  instances  which  bad  been  found 
after  a  very  diligent  search  among  the  records  of  the  Court "'  set  on  foot  for  precedents 
sir;ce  the  argument  on  the  preceding  petition  of  Sir  George  [179]  Colebi-ookc,  which 
they  offered  to  shew  the  usage  with  respect  to  the  controlling  power  of  the  Court 
over  the  Auditors  of  the  Prest,  and  as  fully  establishing,  as  to  them,  the  jurisdiction 
of  the  Court,  l)y  their  constant  e.xei'cise  of  it,  to  interfere  on  the  part  of  the  subject, 
and  order  the  Auditors  to  correct  and  amend  their  determinations,  as  well  on  the 
allowance  as  on  the  disallowance  of  articles  ottered  by  Accountants  in  their  discharge. 
The  first  material  case  produced  by  them  was  that  of  Henry  Slingsby,  the  Master  and 
Worker  of  the  Mint  *'^,  in  Easter  Term,  32  Chas.  II.  which  was  as  follows. 

[180]  Easter Tcini,  32  Chas.  2.  Sabi.  1°  die  Maij,  AngliaTurr.  London.  Sliiujahti's 
caae.  *^. — On  the  motion  of  Sir  Robert  Sawyer,  K.  C.  on  behalf  of  his  Majesty,  (Mr. 
Ward  having  lieen  also  heaid  on  the  part  of  the  Accountant,  Slingsby,)  it  was  ordered 
that  Mr.  Slingsby  should  produce  unto  the  respective  Auditors  of  the  imprest,  copies 
of  the  accounts  then  depending  before  them,  and  that  they  the  Auditois  should  mark 
therein  what  sums  they  disallowed.  Counsel  to  be  heard  on  both  sides  on  Frida}' 
then  next,  and  Mr.  Chancellor  of  the  Exchequer  was  desired  to  be  then  present  in 
Court  T.  Afterwards,  on  the  same  Friday,  the  following  order  was  made — reciting 
the  former  oi'der  and  the  hearing  of  his  Majesty's  Attorney  and  Solicitor  General, 
and  Sir  Robert  Sawyer,  and  Mr.  l,echraere,  on  behalf  of  his  Majesty,  and  Sir  Francis 
Pemberton,  K.  S.  L.  Sir  Francis  Winuington  Pollexfen,  and  Ward  of  Counsel  for 
Slingsby,  by  the  Chancellor,  Chief  Baron,  and  the  rest  of  the  Barons  of  the  Court  of 
Exchequer,  concerning  some  of  the  allowances  craved  by  the  said  Accountant,  Slingsby, 
and  which  had  been  disallowed  by  the  Auditors,  both  of  the  said  Auditors  of  the 
Imprest  being  in  Court — that  the  said  matter  concerning  the  said  allowances  should 
be  further  heard  on  a  future  day,  to  which  it  was  accordingly  adjourned,  on  which 
daj',  (the  order  proceeds),  upon  full  hearing  of  the  .said  counsel  on  both  sides,  and 

*'  These  were  furnished  by  the  industry  of  Mr.  Vanderzee ;  one  of  the  sworn 
clerks  in  the  King's  Remembrancer's  Office,  who  instructed  the  present  Master  of  the 
Rolls,  and  the  other  counsel,  who  argued  on  the  part  of  the  plaintiff;  and  the  Editor 
is  enabled  to  vouch  the  known  accuracy  and  learning  of  that  Gentleman  in  this 
department,  for  the  fidelity  of  the  transcripts  and  extracts  which  follow. 

*'■'  Extracts  from  the  Original  Accounts,  as  Altered  by  Order  of  the  Court. 
In   the   margin — "Officium  Magistri   &   Operator'  monetar'  dni    Regis   Auri   & 
Argenti,  viz. 

"Ex'.     T.  Done,  Aud'. 

"Declaraf.  xxvij'"".  die  Maij,  1680. 

"L.  Hyde. 
"J.  Ernle. 
"Ed.  Bering. 
"  s.  godolphin." 

One  of  the  items,  as  disallowed,  stands  thus  : — 

"Pro  damno  it  vast'  sup  ti-iat'  monet'  auri  &  argenti  in  hoc  amio  xliiij  s.  Nil 
allocat' :  (^Uiia  per  Judic'  Cur'  Sccij  onus  portand'  per  magistru  &  operator'." 

The  following  is  another  disallowance  : — 

"Pro  monet'  dat'  Capitolinis  anglice,  Wardens  of  the  Tower,  &  al'  hoc  anno  ut 
usualiter  dat'  fuit  in  regard'  ad  festum  nats  Dni.     Nil.     Existen'  disallocat'  per  Cur'." 

These  may  ser\e  as  specimens  of  the  whole  accounts,  which  are  very  long,  pro- 
ceeding item  by  item  through  all  the  Accountant's  articles  of  charge  aud  discharge. 

*•■'  Termino  Pasche  a",  xxxij".  Car.  scdi  Mercurij  xix^  die  Maij.  Lib.  Min'  ifc  Ord' : 
incipieu'  an".  32".  Car.  2ndi.  No.  XII. 

t  By  minute  entered.  East.  Term,  32d  Chas.  2d.  Mercurii  28"  die  Aprilis,  an". 
1680.     Lib'.  Min.  incipieu'  Teini.  Pasch.  an".  32".  Car.  2ndi. 
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after  long  debate  of  the  said  nialtci-.s,  and  upon  coiisideratioii  thereof  [181]  hail  liy 
the  Right  Ilonouraljle  the  Chancellor,  Chief  Baton,  and  the  rest  of  the  Barons  of  the 
Court,  it  was  ordered  hy  the  Court,  that  some  of  the  charges  disallowed  should  be 
allowed,  and  that  s(j  much  of  others  which  had  been  also  wholly  disallowed,  as  Slingsby 
should  make  oath  that  he  l)elieved  were  such  as  the  King  \\';is  to  bear  the  charges  of, 
and  not  himself,  should  be  allowed,  and  that  the  residue  should  he  disallowed,  and  so 
on,  going  through  the  whole  of  the  account,  although  already  passed  by  the  Auditors, 
item  by  item  :  and  the  order  concluded,  by  requiring  the  Auditors  of  the  Imprest  to 
make  up  the  said  account,  and  the  several  subsequent  accounts  of  the  said  Mr.  Slingsby, 
according  to  the  directions  in  that  order.  Nine  days  after  the  date  of  that  ordei', 
Slingsby 's  accounts  were  declared  before  the  Lords  Commissioners  of  the  Treasury. 
The  accounts  so  altei-ed  by  allowing  some  charges,  and  disallowing  others,  refer  to 
the  order  of  the  Court,  and  are  marked  "per  Judicium  Curia',"  and  sometimes  "per 
ordincm  Curiic,"  and  sometimes  "per  Curiam." 

Having  put  forward  the  above  case,  although  subsequent  to  some  of  the  following, 
in  order  of  time,  as  being  directly  and  conclusively  in  point,  in  establishing  the  juris- 
diction of  the  Court  over  the  Auditors  of  the  Imprest,  before  the  appointment  of  the 
present  Commissioners,  they  produced  the  following  instances,  to  shew  how  frequently 
the  Court  exercised  a  directing  and  controlling  authority  over  those  officers,  observing, 
that  those  instances  having  occurred  since  the  [182]  reign  of  Elizabeth,  they  proved 
that  nothing  had  been  done  on  the  establishment  of  Auditors  of  the  Imprest,  to  render 
them  independent  of  the  Coui't  of  E.xchequer. 

•2.5"  Nov.  Mich.  Term,  .3  Jac.  Kjieri/ll  and  Martin's  case  *. — In  Trinity  Term, 
3  Jac.  I.  The  Warden  of  the  Mint  (Sir  T.  Knevytt),  and  the  Master  Workers  (Sir 
K.  Martin  and  his  son)  of  the  monies,  appeared  in  Court,  and  took  their  oaths  according 
to  the  course  of  the  Court,  and  two  Auditoi's  of  the  Imprest  were  assigned  to  take 
their  accounts  ;  and  in  Michaelmas  Term  following,  time  was  granted  to  them  by  the 
Court  to  deliver  objections  to  the  Auditors,  touching  their  accounts  t. 

Mich.  Term,  3  Jac.  1.  Sir  liidianl  Musrjrure's  case. — In  Michaelmas  Tci'ui,  3  Jac.  I. 
Sir  Richard  Musgrave,  Master  of  the  Ordinance,  having  appeared  in  the  Court  of 
Exclie(iuer  to  account,  and  an  Auditor  of  the  Imprest  having  been  assigned  to  take  it, 
he  applied  to  the  Court  for  time  to  finish  it,  and  collect  his  discharges,  which  was 
granted. 

Hilary  Term,  .">  Car.  Sir  George  Gary's  case  \. — They  then  produced  a  decree  of  the 
Court  of  Exchequer,  in  the  case  of  Sir  George  Corey,  [183]  (lltli  Fcbruaiy,  anno  .5  Car.) 
which  commeticed  by  setting  out  the  bill  that  had  liccn  liled  by  the  then  Attoi'UC}'- 
(ieneral,  in  Trinity  Term,  21  James  I.  against  Sir  Cleorge  Carey,  lecitiug  that  he 
(having  been  Treasure!' of  the  Wars  in  Ireland)  had  received  money  (l,S0O,0OOl.)  l)y 
imjirest,  to  be  employed  in  the  business  of  the  late  (^)ucen  (Elizal)eth),  and  then  King 
(James),  as  by  five  several  accounts  exhil>ited  by  him  into  the  Court  of  Exche(|ucr, 
and  i-emaining  of  record  there,  appeared,  in  which  said  accounts  the  .said  late  King 
had  been  greatly  wronged  by  the  errors,  &c.  and  frauds  therein  committed,  and  more 
particularly  in  the  4th,  and  chaiging  him  to  be  indebted  to  his  Majesty,  in  a  considerable 
balance  for  so  much,  neither  accounted  for  in  his  .5th  .account,  nor  transmitted  in  specie 
to  England — and  then  follow  the  items  complained  of.  The  decree  then  stated  the 
answer  of  his  representatives,  denying  the  errors  and  frauds,  and  other  material  .allega- 
tions of  the  bill — that  the  cause  coming  on  to  be  heard,  (witnesses  having  been 
examincfl  on  lioth  sides),  the  account  was  referred,  l)y  order  of  the  Court,  to  two  of 
the  Auditors  of  the  I'rest,  .and  two  of  the  Auditors  of  His  Majesty's  revenue  (by  name), 
who  were  to  repoit  thereon,  and  they  were  thi'reliv  authorised,  for  their  better  informa- 
tion, to  make  use  of  the  depositions  which  had  Ijccii  taken  in  the  cause — that  acei'liti- 
ciite  of  their  report  was  afterwards  returned   by  lliciii  to  ihi;  Court,  sul)mitting  it  for 

*  Lib.  Ord.  No.  3,  p.  51  b. 

t  Without  more  paiticularly  noticing  the  various  other  instances  which  wei-o 
brought  forward  of  the  interference  of  the  Court  on  similar  .applications,  it  will  lie 
sutlicieut  to  refer  to  the  recoids  from  whence  they  were  taken,  viz.  the  Hecrec  l)Ooks,  ;ind 
the  Order  Book.s,  during  the  reigns  of  .lames  the  1st,  and  Chai-les  the  1st  and  2d  :  the 
most  important  of  them  only  are  selected  anil  stated  fully  in  the  aigiiment. 

\   Decree  Book,  No.  .'{,  Easter  Term,  .5  Chas.  I.  p.  .'547.     S.ame  book,  p.  .152. 
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their  consideration — that  the  cause  was  thereupon  appointed  to  be  heard  again  [184] 
in  the  Exchequer  Chamber,  before  the  then  Lord  High  Treasurer'  of  England,  and  the 
Barons  of  the  Court,  in  the  presence  of  the  counsel  on  both  sides,  when  (the  decree 
recites)  the  Court,  being  fully  satisfied  on  reading  the  certificate  of  the  said  Auditors, 
(after  long  debate  by  the  counsel  on  both  sides),  for  that  the  Court  conceived  that  the 
said  Geoi-ge  Carey  ought  not  to  be  charged  in  his  accounts  with  monies  received  by 
Vry,  Babington,  and  Robert  Bromley,  for  the  reasons  mentioned  in  the  certificate  and 
accounts,  and  proofs,  then  read  in  Court,  as  well  of  the  Auditors  and  others  examined 
in  the  said  cause,  and  for  other  matters  appearing  of  recoid  in  this  Court :  and  for 
that  it  also  appeared  that  for  the  errors,  frauds,  &c.  committed  in  the  said  accounts, 
by  the  said  Vry,  Babington,  and  Robert  Bi-omley,  there  had  been  a  former  decree  in 
this  Court  against  them,  of  satisfaction  to  be  made  to  his  Majesty  ;  and  the  Court 
being  fully  satisfied  by  the  said  certificate  of  the  said  Auditors,  and  by  the  other 
proofs  then  made  in  Court  as  aforesaid,  and  upon  view  of  the  said  accounts,  that  the 
3d,  4th,  and  5th,  accounts  were  just  and  true,  and  with  much  care  passed  and  approved 
by  two  Auditors  and  six  Commissioners,  thereunto  authorised  by  the  then  late  King, 
under  his  Great  Seal  of  England,  above  twenty  years  past,  by  which  said  commission, 
the  said  Commissioners  thereunto  authorised  by  commission  under  the  Great  Seal, 
by  which  they,  being  persons  in  great  offices,  and  of  great  quality  and  trust  about  his 
then  Majesty,  had  power  to  [185]  charge  and  discharge  the  said  George  Carey,  which 
discharge,  under  their  hands  and  seals,  should  be  to  him,  Szc.  a  good,  perfect,  lawful, 
available,  and  sufficient  acquittance  and  exoneration,  and  full  discharge,  &c.  &c.  it  was 
therefore  "ordered  and  decreed  by  the  Court,  that  the  said  cause,  and  the  said  defen- 
dant, should  stand  and  be  clearly  and  absolutely  dismissed  out  of  this  Court  for  this 
matter,  without  any  further  motion  to  be  had  therein,  touching  or  concerning  the 
same."  "  Per  Barones." 

[The  Court  enquired  whether  these  cases  now  adduced  had  been  brought  before 
them  on  the  former  occasion  of  Sir  George  Colebrooke's  petition,  and  being  informed 
that  they  had  not  been  then  mentioned,  they  expressed  themselves  to  be  much  impressed 
by  their  authoritj',  and  that  they  had  materially  affected  their  former  view  of  the 
question.] 

Term  Paseh.  an.  29"  Car.  2  di.  Jovis  3"  die  Maij.  The  Attorney-General  v.  Beckford.- 
— The  last  case  produced  was  a  deci-ee  in  a  cause  of  The  Attorney-General  v.  Beckford, 
in  the  29th  Chas.  II.  My  that  bill,  the  Attorney-General,  charging  fraud,  prayed  that 
the  defendant,  who  was  a  slop  seller  to  the  Navy,  might  be  ordered  to  produce  his 
books,  and  come  to  an  account. — The  books  being  produced  and  examined,  and  the 
cause  heard  on  the  evidence,  it  was  ordered  by  the  Court,  that  the  defendant  [186] 
should  go  to  account  before  the  Auditors  of  Imprest,  who  were  to  be  armed  with  a 
commission  to  examine  witnesses,  and  the  Commissioners  and  Officers  of  the  Navy 
were  ordered  to  bring  in  all  books  and  papers  relating  to  the  defendant's  accounts. 
The  Auditors  having  made  their  report,  exceptions  were  taken  to  it,  and  it  was  referred 
back  to  the  same  Auditors,  and  one  of  the  Auditors  of  his  Majesty's  Revenues  in  this 
Court ;  and  they,  or  any  two  of  them,  of  whom  the  Auditor  of  the  Revenue  was  to 
be  one,  were  to  review  and  correct  the  report  as  they  should  see  cause.  Their  report 
was  also  referred  back  to  them,  and  another  Auditor,  (the  Court  directing  them  very 
particularly  as  to  the  allowances  which  they  were  to  make,  and  on  what  account).  It 
was  afterwards  referred  to  the  Commissioners  of  the  Navy,  at  the  requestof  the  Attorney- 
General,  and  on  their  repoit,  the  cause  came  on  finally  to  be  heard  before  the  Right 
Honorable  Sir  John  Ernie,  Knight,  Chancellor  and  Under  Treasurer  of  the  Exchequer, 
and  the  Chief  and  other  Barons,  when,  on  reading  all  the  reports  and  proceedings  in  the 
cause,  and  hearing  counsel  on  both  sides,  the  Court  declared  that  the  defendant  had 
duly  accounted,  and  the  said  Chancellor,  Lord  Chief  Baron,  and  the  rest  of  the 
Barons,  did  seriatim  and  solemnly  deliver  and  declare  their  judgments,  that  the 
defendant  was  not  nor  is  guilty  of  defrauding  his  Majesty,  or  any  others,  in  all  or 
any  the  matteis  charged  against  him  in  or  by  the  said  information  ;  and  therefore  it 
is  this  present  day  oidered  and  adjudged  by  the  [187]  said  Chancellor,  Lord  Chief 
Baron,  and  the  .said  other  Barons,  and  by  this  Court  and  the  authority  thereof,  that 

*  Lib.  Decret.'  No.  XII.  p.  381. 
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the  said  defendant  go  without  day  as  to  the  said  information  and  the  several  matters 
atid  things  therein  contained,  and  be  absolutely  from  henceforth  discharged  the  same. 
(Signed)  J.  Ernle.  Edw.  Tiilhland. 

William  Montac;uk.         Verb  Bertie. 

Tim  LiTfLETON. 

In  all  those  cases  they  observed,  generally,  that  it  appeared  the  Barons  had 
exercised  jurisdiction  over  the  Auditors,  and  that  as  a  Court  acting  judicially,  the 
Chancellor  and  I'nder  Treasurer  being  desired  to  attend,  as  he  might  be  on  the 
present  occasion,  if  the  Court  should  think  lit  to  interfere  as  prayed  by  the  bill. 

Assuming  then  that  they  had  established  their  position,  that,  during  the  earlier 
periods  of  the  history  of  the  Court  of  Exchequer,  up  to  the  25th  year  of  the  reign  of 
Geo.  III.,  the  Court  had  exercised  a  jurisdiction — a  judicial  controlling  authority  over 
the  Auditors  of  the  public  accounts,  by  whatever  name^they  might  have  been  called,  and 
in  whatever  manner  appointed,  and  that  whether  as  officers  of  the  Court,  or  of  the 
Crown  ;  they  then  proceeded  to  inquire  whether  the  act  of  Parliament  (2.5th  Geo.  III. 
eh.  52)  had  either  destroyed,  diminished,  or  transferred  that  authority  which  the 
Court  of  Exchequer  had  [188]  been  shewn  to  have  possessed  and  exercised  up  to  that 
time  :  or  whether,  by  substituting  Commissioners  foi'  auditing  the  public  accounts  in 
the  place  of  the  Auditors  of  the  Prest,  the  legi.slature  had  rendered  the  new  officers 
independent  of  that  controlling  power  which  the  Court  judicially  exercised  over  the 
more  ancient.  And  they  insisted  that  the  onus  lay  on  those  who  supported  this 
demurrer,  to  shew  that  the  act  of  Parliament  had  expressly  taken  away  the  ancient 
inherent  judicial  control  of  the  Court  of  Exchequer  over  all  persons  appointed  to  the 
duty  of  passing  the  public  accounts  ;  but  yet  they  undertook  to  shew  that  the  statute 
had  not  only  not  done  so,  but  had  by  its  provisions  more  than  reserved  to  the  Court 
its  authority  entii'e,  for  it  had  in  some  respects  augmented  it.  For  that  purpose  they 
relied  much  on  the  8th  section,  providing  that  the  Commissioners  to  bo  appointed 
under  the  authority  of  the  act  having  been  declaied  to  be  invested  with  all  the  powers 
and  authorities,  should  be  subject  to  the  performance  of  the  same  duties,  and  liable 
to  the  same  control  which  the  auditors  of  tiic  Imprest  then  were  by  law,  usage,  or 
custom,  subject  or  liable  to,  except  as  the  same  are  or  should  l)e  altered  or  all'ected 
by  that  act ;  and  they  submitted  that  it  was  the  duty  of  the  Court  to  exercise  that 
control  which  they  were  acknowledged  to  possess  for  the  benefit  of  the  subject,  when- 
over  in  a  proper  ease  application  should  be  made  to  them  for  that  ])urpose.  They 
then  proceeded  to  various  other  clauses  of  the  act,  on  which  they  [189]  reasoned  in 
the  same  manner  as  Mr.  15aroii  Graham  will  be  found  to  have  done  in  the  course  of 
his  judgment  in  the  preceding  case  %  deducing  the  same  conclusion. 

On  the  point  of  the  propriety  of  the  present  mode  of  proceeding  as  adapted  to 
accomplish  the  oljject  of  the  complainant,  its  consistency  with  llie  course  of  practice, 
and  its  ultimate  ctliciency,  they  adverted  to  the  following  cases,  from  the  books,  in 
addition  to  tho.se  already  cited  from  the  lecords  of  tlie  Court,  (which  they  observed, 
would  of  themselves  have  been  sufficient  to  wan-ant  the  course  adopted  in  this 
instance)  as  establishing  that  it  was  not  only  according  to  the  practice  of  the  Court 
in  all  similar  eases,  but  that  there  was  no  other  mode  by  which  redress  could  be  sought 
— Sir  Tlioiiiax  Cecil's  aixe  (7  Co.  Hep.  19),  Sir  irHUaia  II ix  v.  Tim  Altornc!/-Gvncral  and 
Cooper  (I  Ilardr.  176),  JFIiilehill  v.  Tlie  At/oriw/-Gciicral  and  Others  {ih.  395).  On  citing 
the  next  case  of  Pawlell  v.  Tlu:  Athnimy-Gencral  (ib.  4fi5),  they  remarked  that  that  was 
a  particularly  strong  authority  in  favor  of  the  eom|)laiiiants  in  this  bill,  botii  as 
establishing,  (.ifter  very  much  argument,  in  which  the  question  of  the  ])ropor  course 
being  by  petition  of  grace  and  favor,  was  di.scusscil)  on  deliiieration,  that  tlie  subject 
might  be  relieved  in  e((uity  against  the  king  :  and  that  by  means  of  a  suit  l)y  bill 
[190]  against  tlie  Attorney-(iencral,  who,  tiiey  insisted,  had  been  properly  made 
(hifcndaiit  in  the  present  case.  They  also  cited  lUtriji'ns  v.  Illicale  (\  Blacks.  12;i), 
a  MS.  ease  of  Filch  v.  The  Atlorncij-Gcncral  (Trin.  T.  10  VVm.  3),  and  Ex  park  Ihirrand 
(3  Anstr.  743).  And  they  insisted,  as  tiie  result  of  all  those  authorities,  that  the 
subject  had  a  right  to  compel  the  Commissioners  for  auditing  the  jmblie  accounts  by 
means  of  the  decree  of  this  Court,  to  do  the  accountant  right  and  justice  as  lietwecn 
him  and  the  crown  ;  and  that  by  bill  against  the  Attoriiej'-(Teneral ;  and  theroforo 

*  See  the  judgment,  ante,  from  page  119  to  page  127. 
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the  complainants  filing  the  piesent  bill  were  entitled  to  a  fnll  answer  from  him,  aiirl 
consequently  the  present  demurrer  ought  to  be  overruled. 

The  Attorney-CTeneral,  in  reply,  disclaimed  any  general  denial  of  the  jurisdiction 
of  the  Court  of  Exchequer  over  the  accounts  of  the  king's  revenue,  insisting,  however, 
that  their  jurisdiction  did  not  extend  to  permit  them  to  interfere  to  regulate  or  control 
the  conduct  of  the  Commissioners  for  auditing  the  public  accounts,  appointed  by  the 
25th  Geo.  III.,  in  the  course  of  the  duties  intrusted  to  them  by  that  act ;  for  that 
they  were  thereby  invested  with  a  concurrent  jurisdiction  with  this  Court  in  all 
matters  of  account.  He  contended,  that  the  remedy  by  petition  of  right,  in  cases  of 
similar  supposed  grie\ances,  was  not  taken  away  by  any  .statute,  neither  had  a  right 
of  suing  the  Crown,  in  the  first  instance  [191]  by  bill  in  Equity,  been  given  to  the 
subject — that  there  was  no  foundation  for  such  a  right,  and  that  the  establishment 
of  it  would  be  mischievous  and  dangerous.  He  insisted,  that  the  instances  which 
had  been  adduced  during  the  period  of  the  reign  of  James  the  First,  as  cases  wherein 
this  Court  had  interfered  to  control  the  Auditors  conduct,  by  ordering  a  revision  of 
their  acts,  had  all  been  in  point  of  fact  authorized  by  letter  of  privy  seal,  issued  for 
that  express  purpose,  by  that  King,  at  the  eommencement  of  his  reign,  enabling  this 
Court  to  do  what  otherwise  it  would  not  have  had  authority  to  have  done. 

Another  objection  was  also  now  taken  to  the  present  bill — that  it  called  upon  the 
Coui't  to  interfere  to  direct  the  Auditors  in  mid-course  of  their  duty,  and  before  they 
had  completed  the  act  which  was  made  the  subject-matter  of  complaint.  He  took 
a  distinction,  founded  on  the  mode  of  proceeding  which  had  been  adopted,  between 
the  present  case  and  the  instances  already  refei'red  to,  that  although  the  subject  could 
not  proceed  by  bill  against  the  Crown,  but  was  restricted  to  the  petition  of  right,  the 
Attoi-ney-General  might  apply  by  information,  and  he  was  in  all  those  cases  the  acting 
party.  As  to  the  cases  cited  from  the  books  where  the  Attorney -General  was  made 
defendant  to  the  bills,  he  observed,  that  there  were  in  almost  all  those  cases  suits 
actually  pending  against  the  complainant,  or  other  persons  were  defendants  with  the 
Attorney-General ;  and  he  admitted  that  a  [192]  party  so  impleaded  in  this  Court 
might  appl^'  by  bill  to  the  Court  for  relief,  when  the  remedy  which  he  would  obtain 
would  be  in  the  nature  of  an  injunction, 'and  then  the  great  difficulty  opposed  to  the 
plaintifts  in  the  present  case  could  not  arise,  namely,  as  to  what  judgment  the  Court 
could  pronounce,  or  whether  it  could  make  any  decree  at  all. 

He  ultimately  adverted  to  the  ground  on  which  the  case  for  the  Crown  was  put 
at  the  eommencement,  that  if  the  Court  of  Exchequer  had  ever  had  a  jurisdiction  to 
interfere  in  the  way  now  prayed,  that  power  had  been  virtually,  if  not  expressly,  taken 
away  by  the  particular  provisions  and  general  tenor  of  the  25th  Geo.  HI.,  and  was 
transferred  entirely  and  exclusively  to  the  Treasury;  and  that  therefore  this  Court 
had  no  jurisdiction  to  entertain  the  present  bill. 

Cur.  adv.  vult. 

28th  February  1807. — The  Court  (consisting  of  Maedonald,  Lord  Chief  Baron, 
and  Hotham,  Thom.son,  and  Graham,  Barons)  this  day  pronounced  judgment,  by 
declaring  the 

Demurrer  over-ruled  *. 

[193]  RooTH  V.  QuiN  AND  Janney.  Friday,  30th  April  1819.— Semble.  A 
partnership  firm  may  protect  themselves  from  liability  to  pay  bills  accepted  by 
one  in  the  name  of  all  the  firm,  by  notice  by  public  adveitisement  in  newspapers, 
pi'oved  to  have  been  received  liy  the  payee  and  indorsees,  that  the  partnership  is 
dissolved;  although  the  dissolution  has  not  appeared  in  the  (ia-ette :  and  that 
even  where  the  partnei'ship  is  not  for  a  definite  and  limited  period,  or  might  be 
dissolved  at  pleasure,  but  is  for  a  stipulated  continuing  term,  dissoluble  only  on 
certain  conditions,  which  have  not  been  perfoi'med  :  so  that  it  is  doubtful  whether 
the  partnership  continued  to  exist  in  point  of  law  or  not,  and  there  was  no  special  con- 
tract among  themselves,  that  the  firm  was  not  to  be  liable  for  the  acts  of  individual 
partners. — In  an  action  against  other  partners  on  a  bill  accepted  b}'  one  in  the 
name  of  the  firm,  the  admissions  in  his  answer  filed  to  a  bill  in  equity  against 

*  The  Attorney-General  then  put  in  a  full  answer  on  the  merits,  but  the  cause 
was  afterwards  put  an  end  to  liy  compromise. 
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liiiii,  are  not  admissible  in  evidence  against  the  rest. — If  the  plaintill',  in  sueli  an 
action,  be  an  indorsee,  the  defendants  must  shew  that  the  paj'ce  had  notice  of  the 
I'esohition  of  the  rest  of  the  firm  to  dissolve  the  partnership,  and  be  no  longer 
answeraljle  for  anv  such  bills  ;  and  if  that  be  not  done,  it  is  not  sutticient  to  prove 
that  the  indorsee  had  notice,  for  he  is  entitled  to  avail  himself  of  any  circumstance 
which  would  operate  in  favour  of  the  payee. 

This  was  an  action  by  the  indorsee  against  the  defendants  as  acceptors  of  two  bills 
of  exchange,  dated  the  5th  January,  1814.  The  defendant  Quin  had  suffered  judgment 
to  go  b\'  default.  Janney  pleaded  the  general  issue.  On  the  trial  at  the  Sittings 
aftei-  Trinity  Term  ISlfi,  before  Mr.  Baron  Richards,  a  verdict  was  found  for  the 
plaintiff  for  the  amount  of  both  bills,  subject  to  the  opinion  of  the  Court  on  the 
following  case  : — 

The  defendants  cari'ied  on  business  as  cotton  manufacturers  at  Manchester,  in 
co-pai-tnership,  for  several  years,  before  the  bills  in  question  were  drawn.  The  bills 
were  accepted  by  the  defendant  tjuin,  in  the  co-partnership  name,  and  indorsed  to  the 
plaintiff.  The  partnership  between  the  defendants  commenced  in  the  month  of  February 
1803.  There  was  no  written  agreement  between  them  as  to  the  duration  of  the 
partnership  ;  but  the  terms  upon  which  they  began,  and  agreed  to  carry  it  on,  were, 
that  it  should  be  for  the  [194]  term  of  five  years  certain,  and  for  such  further  time  as 
they  should  agree  upon  ;  and  that  if  either  party  shoulfl,  after  the  expiration  of  the 
said  term  of  five  years,  be  desirous  of  withdi'awing  himself  from  the  concern,  he  might 
do  so  upon  giving  six  months  notice  of  such  his  intention  to  the  other  paity,  or 
forfeiting  the  sum  of  2001.  The  capital  to  be  advanced  1)}'  .lanney  was  6001.  and  by 
Quin  3001.  and  each  was  to  have  an  equal  moiety  of  the  profits,  and  the  said  sums 
were  actually  advanced. 

On  the  5th  June,  1813,  the  defendant  Jainiey,  who  wished  the  partnership  to  be 
put  an  end  to,  caused  to  be  inserted  in  three  of  the  Manchester  papers  this  advertise- 
ment. "The  partnership  heretofore  sulisisting  between  James  t^)uin  and  Joseph 
Janney,  both  of  Manchester,  in  the  county  of  Lancaster,  manufacturers  and  merchants, 
under  the  firm  of  Quin  and  Janney,  in  this  day  dissolved  "  Several  copies  of  these 
newspapers  were  taken  at  a  news  room,  where  the  plaintiff  was  very  much  in  the  habit 
of  reading  the  pul)lic  papers.  The  plaintiif,  on  or  about  the  5th  of  June,  1813,  received 
a  circular  letter,  dated  4th  June,  addressed  to  him  l)y  Janney,  in  these  woi'ds  :  "The 
partnership  heretofore  subsisting  between  Mr.  James  (^)uin  and  myself,  as  manufacturers 
and  merchants,  under  the  firm  of  (^)uin  and  Janney,  was  this  (lay  dissolved.  I  have 
to  request  you  will  not  sell  any  goods  on  the  credit  of  the  abo\e  partnei-ship,  as  I  shall 
not  be  answerable  for  any  debts  which  from  henceforth  may  l)c  contracted  in  the  [195] 
partnership  name,  or  on  the  ])artnership  cicdit."  The  defendant  Janney  also  about 
the  same  time  sent  a  notice  of  the  dissolution  of  the  co-partnership,  signed  l>y  himself, 
to  the  London  Ga-elte  office,  to  be  inserted  in  the  London  GarA'tte ;  but  the  person  who 
had  the  conducting  of  the  Lowlon  Gazette  refused  to  insei't  it,  as  it  was  not  signed  by 
the  defendant  Quin. 

No  notice  was  given  by  the  defcuflant  Janney  to  the  defendant  tjuin,  of  his  inten- 
tion to  withdraw  himself  from  the  said  pailnership  six  months  licfore  the  .said  4lh  day 
of  June,  nor  did  it  appeal-  that  any  notice  at  all  was  given  by  the  defendant  .lanney 
to  the  defendant  (jiuin,  of  such  intention  :  nor  did  the  defendant  Janney  pay  the  said 
sum  or  ()enalty  of  JOOl.  to  the  defendant  (^hiin.  The  defendant  tjuiii,  after  the  4th 
of  June,  1SI3,  continued  to  trade,  using  the  firm  of  (^liiin  and  .lanney,  and  the  l)ill  fur 
1501.  was  accepted  by  him  in  that  name,  after-  the  sairl  4th  day  of  .Iirric,  ISl.'i.  The 
plairititf  s  answer-  rcid  on  the  trial  by  the  deferrdant,  stated  that  the  plaintill  had  beerr 
infoiiried  and  believed  that  the  bill  was  dr-awrr  in  ])aymerrt  of  a  del)t  due  from  the 
deferrdarrt  before  the  said  4th  of  .June,  1813,  to  William  Kir-kpatrick  (the  dr-awer-, 
payee,  and  indoiser-).  Both  the  bills  wore  fair-ly  indoi-.scd  to  the  ]ilaintilf,  for-  a  firll 
and  valuable  considcr-atiorr,  aird  without  any  collirsion  with  the  defendant  (jluiri. 

When  the  defendants  hacl  closed  their-  case,  the  plaintill',  who  at  first  made  out  .-i 
prima  facie  case  [196]  only  on  the  bills,  otfered,  in  evideirce,  a  bill  in  C'liancciy,  tiled 
by  the  defendant  .lanrrey,  agairrst  the  defendant  (}u\\\  aird  the  plairililf,  arrd  the  defen- 
dant (^irirr's  answer-  thereto.  The  admissibility  of  this  airswer-  in  evidence  was  objected 
to  by  the  deferrdarrt  .F.uiirey,  who  defended  scirarately.  That  answer-,  arirongst  other 
matters,  staled  th.-it   the  deferrdant  Quirr  refirsed  a  pr-opos-d  l)y  the  defendant  .Tanney, 
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to  dissolve  the  partnership,  unless  all  the  co-partnership  accounts  were  adjusted  by 
reference  to  an  accountant ;  and  thereupon  the  saiil  defendant  Janney  took  upon 
himself  to  attempt  to  put  an  end  to  it;  and  on  the  2d  of  June,  1813,  enteied  the 
partneiship  warehouse  during  the  night,  and  took  awaj'  the  books  and  accounts,  and 
the  stock  and  utensils  of  the  trade,  and  sold  the  same,  no  part  of  the  proceeds  of  which 
he  had  paid  to  the  defendant  Quin,  and  inserted  the  said  notice  in  the  newspapers, 
and  sent  the  circulars  above  mentioned: — that  in  the  month  of  March,  1813,  the 
defendant  Quin  gave  the  defendant  Janney  1201.  to  pay  part  of  the  debt  due  to 
Kirkpatrick,  which  debt  was  due  in  May,  1S12,  for  goods  sold,  and  for  which  the 
above  mentioned  bill  of  1501.  was  given  in  payment,  but  tliat  such  sum  was  appro- 
priated by  the  said  defendant  Janney,  to  his  own  use;  that  since  June,  1813,  the 
defendant  Quin  had  carried  on  trade  under  the  firm  of  Quin  and  Janney,  for  the 
benefit  of  the  said  partnership,  not  conceiving  the  same  to  have  been  regularly  dissolved, 
and  that  a  debt  of  1891.  was  contracted  after  the  4th  of  June,  1813,  that  is  to  sav,  in 
January,  [197]  1814,  with  "William  Carson  (the  drawer,  payee,  and  indorser  of  the 
other  bill),  for  goods  sold  liy  him  in  January,  1814,  for  the  use  of  the  business,  which 
the  defendant  Quin  carried  on  for  the  benefit  of  the  said  partnership,  in  the  partnership 
name  ;  for  which  debt  the  above-mentioned  bill  of  1891.  was  accepted  by  the  defendant 
Quin,  in  the  partnership  name — and  that  the  said  bills  were  not  indorsed  to  the  said 
plaintiff',  in  order  to  enable  him  to  obtain  payment,  and  that  there  was  no  collusion 
between  the  plaintift'  and  the  defendant  Quin,  in  respect  thereof. 

The  first  question  for  the  opinion  of  the  Court  was,  whether  the  answer  was 
admissible  evidence  of  the  facts  therein  contained,  or  any  of  them.  If  the  Court  should 
be  of  opinion  that  it  was,  then  such  facts  were  to  be  considered  as  part  of  this  case, 
and  a  copy  of  the  said  bill  and  answer  might  be  referred  to  by  eithei'  party.  If  not, 
they  were  to  be  rejected. 

The  second  question  was,  whether  the  plaintiff'  was  entitled  to  recover  in  respect 
of  both  or  either  of  the  bills.  The  verdict,  in  that  case,  to  be  entered  accordingly  for 
the  plaintiff',  on  both  or  either  of  the  bills — otherwise  for  the  defendant,  in  the  same 
manner. 

4th  Feb.  1818. — The  ease  was  first  argued  in  Hilary  Term,  1818,  but  Mr.  Baron 
AVood  having,  on  that  occasion,  noticed  that  the  special  case  was  defective,  in  not 
stating  a  very  material  fact, — namely,  whether  [198]  the  payee  had  had  notice  of  the 
matters  now  urged  against  the  liability  of  the  partners  ;  for  if  he  had  not,  the  indorsee 
would  be  entitled  to  avail  himself  of  any  eircumst.ance  which  might  have  been  used  on 
behalf  of  the  original  payee : — the  case  was  therefore  sent  back  to  be  amended  in  that 
respect :  and  it  now  came  on  again  to  be  argued  upon  the  questions  raised  by  the  state 
of  facts. 

Parke,  in  support  of  the  verdict,  contended,  first,  that  the  admissions  in  the  answer 
of  the  defendant  Quin,  were  admissible  in  evidence  against  the  defendant  Jaime}',  in 
this  ease,  citing  the  authority  of  Grant  v.  Jackson  (a),  where  Lord  Kenyon  held,  that 
although  the  answer  of  a  defendant  in  that  case  was  not  admissible  to  prove  the 
partneiship,  yet  when  once  a  partnership  was  established,  the  admission  of  one  would 
bind  all,  and  that  because  when  the  answer  was  put  in,  the  defendant  was  equally 
liable  with  the  others  ;  and  he  also  cited  the  case  of  IFood  and  Others,  Assignees  of 
Hussey  v.  Braddock  (1  Taunt.  104),  on  the  same  point,  where  it  was  determined,  that 
an  admission,  made  by  a  partner  after  the  dissolution  of  the  partnership,  concerning 
joint  contracts  made  during  the  existence  of  it,  concludes  the  other  partners,  but 

The  Court  intimating  that  they  were  against  him  on  that  part  of  the  case,  for  that 
it  was  a  rule  in  Equity  not  to  receive  the  answer  of  one  party  against  another,  under 
such  circumstances,  [199]  called  on  him  to  support  his  verdict  on  the  other  ground. 

He  then  submitted  that  Janney,  as  the  partner  of  Quin,  was  bound  by  the  acts 
of  the  latter  during  the  subsistence  of  the  partnership — that  the  partnership  between 
them  was  subsisting  in  point  of  law,  at  the  time  when  the  bills  were  drawn,  it  not 
having  been  regularly  or  eft'ectually  dissolved — that  it  was  not  in  the  power  of  one 
partner,  where  there  was  a  permanent  partnership  established  liy  agreement  for  a 
given  period,  or  as  in  this  case  di.ssoluble  only  on  certain  terms  and  conditions  which 
had  not  been  observed  and  complied  with  (for  six  months  notice  had  not  been  given, 
nor  had  the  2001.  been  paid)  to   dissolve  such  a  contract  by  mere  notice  of  its  dis- 

(a)  Peake's  N.  P.  C.  268,  (3d  edit). 
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solution,  or  thus  to  diseh.arge  himself  of  ;ili  the  leg;il  liabilities  inseparable  from  his 
legal  character. 

On  the  principle  of  p.irtnership  obligations  with  respect  to  third  persons,  and  the 
power  of  one  of  several  partners  to  bind  the  rest,  he  cited  the  case  of  Peacock  v.  Peacock 
(16  Ves.  49),  where  the  Lord  Chancellor  took  a  distinction  between  such  partnerships 
as  are  of  definite,  and  such  as  are  of  indefinite  duration,  observing,  that  where  partners 
are  not  under  agreement  for  any  precise  period,  they  may  dissolve  at  any  time,  subject 
onlj'  to  the  proper  accounts,  the  converse  of  which  must  be,  that  where  there  be  such 
an  agreement,  the  part-[200]-nership  cannot  be  so  dissolved  ;  and  the  same  proposition 
was  laid  down  by  the  Master  of  the  KoUs  in  the  case  of  Fealher.itonvhaugh  v.  Fcnwick 
(17  Ves.  293). 

[Wood,  Baron,  enquired  if  it  was  meant  to  be  contended  that  a  partner  was  so 
inextricably  bound  by  his  articles  as  to  have  no  means  of  freeing  himself  by  notice  or 
otherwise,  from  the  engagements  of  an  improvident  member  of  the  firm  ;  in  answer 
to  which  it  was  submitted,  that  he  would  generally  be  so  involved  as  a  partner, 
unless  protected  by  the  special  terms  of  his  original  engagement,  and  notice  were 
given  to  the  public] 

Littlcdale,  contra,  insisted,  that  the  partnership  in  the  present  case  had  Iteen 
dissolved,  by  what  had  passed  between  the  parties,  and  that  the  defendant  Quin  had 
no  right  or  power  at  the  time  when  he  accepted  the  bill  in  question,  to  charge  the 
other  defendant. 

The  Court  suggested  here,  that  from  the  shape  which  the  question  had  assumed, 
it  should  be  argued  as  if  it  were  (admitting  the  continuance  of  the  partnership) 
whether  the  defendant  Janney  could  protect  himself  from  debts  incurred  by  the 
acts  of  l^Uiin,  by  the  notice  which  he  had  given,  that  he  would  not  be  answerable  for 
any  dolits  contracted  in  the  partnership  name. 

[201]  It  was  then  submitted,  that  he  was  protected  by  such  notice,  and  that  the 
point  had  been  already  decided  by  recent  cases.  In  Lord  Gallwaii  v.  Matlieic  ami  Sinithson 
(1  Campb.  N.  P.  403,  and  10  East,  264;,  it  was  held  by  Lord  Eilenborough,  that  the 
authority  of  a  partner  to  draw  bills  was  only  an  implied  authoiity,  and  not  essential 
to  a  partnership  ;  and  that  that  implication  might  be  rebutted  by  notice  being  shewn 
to  have  reached  the  person  taking  such  bills  that  the  firm  did  not  authorise  individual 
partners  to  draw  in  the  name  of  the  whole,  and  on  that  ground  the  Coiu't  proceeded 
in  refusing  the  rule.     So  also  was  it  in  the  case  of  JFiUi-f  v.  Bi/smi  (1  Starkic,  1G4 '■■■). 

Parke,  in  reply,  relied  on  the  fact  that  the  present  partnership  was  not  foi'  a  limited 
time,  or  detenuin.ilUc  at  pleasure,  but  foi-  a  delinitc  period,  and  to  continue  with  all 
its  legal  consequences  till  certain  acts  were  done  by  such  of  the  partners  as  might  wish 
to  dissolve  it :  and  he  insisted,  that  luitil  that  time  they  would  all  be  necessarily  liable 
to  the  ies])onsibilities  incident  to  such  an  engagement,  and  on  that  he  submitted  [202] 
the  distinction  was  founded,  which  took  this  case  out  of  the  principle  of  the  deter- 
minations which  had  been  cited  ;  for  that  it  does  not  appear  from  the  reports  of 
those  eases,  what  was  the  nature  of  the  partnerships  there,  as  whethei'  their  dissolution 
had  been  made  to  be  subject  to  certain  conditions,  or  whether  they  were  for  a  limited 
term,  or  to  depend  wholly  on  the  will  of  the  parties — that  from  all  tliat  appeared, 
they  were  most  probably  of  the  latter  dcsci'iption  :  and  the  determinations  in  those 
cases,  he  observeil,  seemed  to  bo  grounded  on  an  assumption  of  frau<l  and  collusion 
between  the  partners,  whereas  in  the  present  case  such  an  infei'ence  was  expressly 
negatived  by  the  finding  of  the  Juiy.  So  that  there  was  as  yet  no  decision  on  the 
point  applying  to  the  present  case,  wliieh  was  one  requiring  from  its  importance  and 
fre(iueti('y,  most  mature  consideration,  as  seriously  atl'ecting  the  daily  transactions  of 
mercantile  people. 

liKitAHDs,  Lord  Chief  Baron,  (having  read  the  material  parts  of  the  case  of  iMrd 
Gallwai/  V.  Mathciv).  It  appears  from  that  case  that  Lord  tJallway  gave  Mathow  his 
acceptance  as  a  loan  :  and  that  it  was  done  at  some  personal  risk  ;  which,  although 
not  adverted  to  in  the  judgment  of  the  Court,  is  certainly,  as  reported  in  the  printed 

''  The  Court  took  occasion  to  observe  that  it  was  with  much  reluct.uice  thej' 
received  dcteiniinations  at  Nisi  Prius,  on  question.s  l)ronght  before  them  for  more 
deliberate  consideration,  however  high  the  authority  cited  might  st.and  in  their  estima- 
tion ;  and  e.vpresscd  a  desire  tiiat  the  citing  such  eases  might  be  di,seontinued,  on 
occasions  re([uiring  more  elaborate  research. 
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case,  ii,  very  materiiil  feature  in  the  circumstances.  Lord  J^llenlioiough's  judgment  is 
however  delivered  in  very  general  term.s,  and  deserves  serious  consideration.  This  is 
undoubtedly  a  question  of  vital  importance  to  the  commercial  [203]  world,  and  there- 
fore the  Court  think  that  there  ought  to  be  a  new  trial,  on  which  occasion  a  bill  of 
exceptions  may  be  tendered,  or  some  other  course  adopted  which  may  carry  the  question 
further,  that  it  may  receive  the  most  solemn  decision. 

Per  Curiam.     There  must  be  an  order  for  a  new  trial, — on  payment  of  costs. 

The  Court  were  all  clearly  of  opinion  that  the  answer  of  (,>uin,  which  had  been 
tendered  in  evidence,  was  not  admissible  as  against  Janney. 


Onions  r.  Naish.  1st  May  1819. — The  Court  will  not  grant  a  rule  for  setting  aside 
a  verdict  on  the  affidavit  of  the  failing  paity,  stating  that  one  of  the  Jury  was  a 
relation  of  the  successful  party,  and  that  they  were  in  habits  of  friendship  and 
intimacy  together,  and  particularizing  the  various  instances  and  expressions  on 
the  part  of  the  juiyman,  of  partiality  and  prejudice — which  are  detailed  in  the 
body  of  the  case. 

Littledale  moved  to  set  aside  the  verdict  given  for  the  defendant  in  this  action, 
which  had  been  tried  before  the  Chief  Baron  at  the  last  Sittings,  and  for  a  new  trial, 
(the  costs  of  the  day  to  abide  the  event)  on  an  atlidavit  made  by  the  plaintiff,  stating 
that  the  trial  having  been  postponed  from  a  formei'  day,  the  defendant,  in  the  mean 
time,  obtained  a  lule  for  a  special  jurj' — that  when  the  cause  was  called  on  only  eight 
special  jurors  [204]  were  sworn — that  of  the  four  common  jurors  added,  one  was  a 
relation  of  the  defendant,  with  whom,  both  at  his  house  and  elsewhere,  the  defendant 
had  been  in  the  constant  habit  of  associating  familiarly,  and  on  terms  of  intimacy  and 
friendship  during  the  whole  of  the  interval  between  the  postponement  and  tiial  of  the 
cause  ;  and  that  he  (the  Juryman)  had  during  that  time  frequently  expressed  himself 
in  strong  terms  in  favour  of  the  defendant's  case  :  and  the  atlidavit  mentioned  various 
instances  of  a  display  of  prejudice  in  favour  of  the  defendant,  all  which  the  plaintiff 
swore  had  come  to  his  knowledge  during  and  since  the  trial  of  the  action.  The 
affidavit  also  stated,  that  the  deponent  had  reason  to  believe  that  the  Jury  had  given 
their  verdict  under  a  misapprehension  of  certain  points  in  the  case  ;  but 

The  Court  I'efused  to  grant  a  rule  to  shew  cause,  observing,  that  it  would  be  a  very 
dangerous  precedent  to  set  aside  a  verdict,  upon  such  grounds  as  were  now  offered  in 
support  of  the  present  application. 

Nil. 


[205]  Bi.iGH  r.  Benson.  1st  May  1819. — The  Court  will  not,  on  a  bill  for  tithes, 
praying  a  discovery  of  documentary  evidence,  order  a  tithe  book  of  a  former 
rector,  shewn  to  have  been  in  the  possession  of  the  defendant's  attorney,  to  be 
produced,  unless  it  clearly  appear  from  admissions  in  the  answer  that  it  would 
assist  the  plaintiff's  case. — The  possession  of  the  attorney  however  is  within  the 
control  of  the  plaintiff. — But  where  the  Court  refuse  such  a  motion  for  the  above 
reason,  they  will  not  do  so  with  costs,  if  enough  be  shewn  to  give  colour  for  the 
application. 

Bligh  moved  that  the  defendant  in  this  bill  (which  was  a  suit  for  tithes)  might  he 
ordered  to  produce  and  leave  in  the  hands  of  his  clerk  in  court,  a  book  made  and  kept 
by  a  former  rector  of  the  parish,  i-elating  to  the  tithes  of  the  parish,  then  in  the 
possession,  power,  or  custody  of  the  defendant. 

He  stated  that  he  founded  this  motion  on  an  admission  in  the  defendant's  answer, 
that  the  book  now  I'equired  to  be  produced,  was  in  the  custody  of  the  defendant's 
attorney,  and  related  to  the  matter  in  issue,  and  that  it  would  furnish  evidence  in 
favour  of  the  plaintiff,  and  he  read  the  following  passage,  (which  was  in  answer  to  an 
interrogator}',  whether  the  book  was  not  in  the  custody  of  the  defendant,  and  whether 
(in  substance)  it  would  not  appear  therefrom,  that  the  pretended  modus  was  in  fact 
only  a  part  of  a  general  compo.sition,  contiibutory  amongst  the  whole  parish)  as 
making  such  admis.sion.  "  He  (the  defendant)  hath  been  informed,  &c.  that  a  certain 
book   relating   to   the   tithes  of  the  parish  of   Komaldkirk,  which  was  kept  by  Dr. 
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Browell,  who  w;us  formeily  rector  of  the  said  paiish,  was  pioduccil  liy  the  defendant's 
attorney,  but  not  \>y  the  defendant  at  tlie  trial  in  the  said  amended  bill,  and  former 
answers  of  the  defendant  mentioned  ;  and  that  it  was  so  produced  [206]  with  the  view 
of  proving  that  the  modus  or  ancient  customary  payment  of  tvveh'e  shillings  and  nine- 
pence  in  and  Ijy  tlie  former  answers  of  the  defendant  insisted  upon  with  respect  to  the 
farm  or  lands  called  Doe  Park,  in  the  occupation  of  the  defendant,  was  a  good  and 
valid  modus,  or  ancient  customary  payment,  covering  tithe  of  agistment,  and  all 
pnedial  tithes  in  respect  of  the  said  farm  or  lands ;  "  and  he  denied  that  the  book  was 
or  ever  had  been  in  his  possession.  In  a  subsecjuent  part  of  the  amended  answer,  the 
defendant  stated,  that  he  had  been  informed  and  believed,  that  there  were  in  the  said 
book  entries  of  divers  sums  under  the  denomination  of  tithe  farm,  but  did  not  know 
if  such  sums  amounted  to  the  sum  stated  by  the  plaintifl'  as  being  the  composition, 
but  that  if  there  were  such  entries,  and  if  they  were  of  such  amount,  3'et  the  defen- 
dant insisted  that  the  validity  of  the  modus  flid  not  depend  upon  any  other  payments 
for  any  other  part  of  the  parish.  Upon  those  passages  it  was  sulimittcd  to  the  Court 
tliat  the  plaintiti'  was  entitled  to  the  production  of  the  book  l)y  the  defendant,  the 
pos.session  of  his  attorney  being  his  possession,  and  was  subject  to  his  control ;  ll'riyht 
V.  Matjw  (()  Ves.  281),  Fcniokh  v.  Bced  (1  Mcr.  \'2'i) — and  that  the  subseijuent 
admissions  in  the  answer,  shewed  that  the  book  contained  matters  favorable  to  the 
plaintiff's  case.  And  it  was  further  contended  that  the  book  itself  was  not,  from  the 
nature  of  it,  such  a  document  as  the  defendant  was  entitled  to  the  exclusive  possession 
of,  or  to  give  in  evidence  on  his  own  behalf  only. 

[207]  Lovat  was  to  have  opposed  the  motion,  but  the  Court  did  not  reiiuire  to 
heai'  him. 

The  Lord  Chief  Baron.  This  book  is  part  of  the  defendant's  evidence,  and  the 
rule  is  clear  that  you  have  no  right  to  call  upon  your  opponent  in  this  way  to  expose 
his  case  to  his  adversary.  It  would  be  opening  a  wide  door  to  jierjury.  Besides,  you 
must  shew  in  all  cases  of  an  application  for  production  of  papers,  that  they  woidd  be 
evidence  making  in  your  favor  :  and  that  must  be  shewn  by  admissions  in  the  defen- 
dant's answer.  Now  here  there  is  nothing  like  an  admission  even  under  the  "if," 
that  the  book,  when  produced,  would  assist  the  plaintitl's  case. 
The  Court  therefore  refused  the  application. 
Lovat  then  applied  for  costs,  which 

The  Court  refused  :  the  Chief  Baron  giving  as  the  reason  that  the  application  was 
not  without  some  colour  ;  for  although  the  Court  would  not  compel  a  defendant  on  a 
bill  for  discovery  to  disclose  his  evidence  ;  yet  it  was  also  a  rule,  that,  when  the 
plaintiti"  could  shew  that  the  defendant  was  in  possession  of  evidence  which  might 
serve  him  if  produced,  it  woidd  lie  against  conscience  to  allow  him  to  withhoM  it — 
that  here  it  had  lieen  shewn  that  the  defendant  possessed  a  book  (foi-  the  possession 
of  the  attorney  was  under  tlie  control  of  the  defendant)  which  in  great  proliabilily  at 
least  might  have  contained  evidence  favourable  to  the  plaintill's  case,  although  it  was 
not  sutti-[208]  ciently  admitted  by  the  answei'  to  authorize  the  Court  to  grant  the 
application. 

Per  Curiam.     Motion  refused,  without  Costs. 


Memorandum.  7th  May  1819.— The  rule  of  thi.s  Couit  (1st  February,  1792)  i.s,  that 
exceptions  set  down  for  argumcTit  are  to  be  called  on  at  the  sitting  of  the  Court, 
the  effect  of  which  is,  that  whei'c  the  plaintiti'  does  not  attend  to  su|)port  them, 
they  ai'e  to  be  struck  out,  and  the  defendant  may  then  move,  as  of  course,  that 
they  be  overruled — and  where  the  defendant  docs  not  appear,  they  are  allowed. 

By  minute  of  this  date,  the  Court  announeed,  that  on  and  after  Monday  next, 
they  would  strictly  adhere  to  the  rule  of  the.  1st  February,  1792,  touching  the 
argument  of  cxce|)tions  at  the  Sitting  of  the  Court. 

The  etiect  of  that  order  is,  that  where  jilainlilt"  docs  not  ai)poar  to  support  them, 
the  exceptions  would  be  struck  out,  and  defendant  might  then  move,  as  of  course, 
that  the  (ilaintilV's  exceptions  be  over-ruled,  not  being  brought  on  ai'cording  to  the 
course  of  the  Court ;  if,  on  the  other  h.irid,  the  plaintiti'  appears,  and  the  defendant 
does  not  attend  to  argue  the  exceptions,  they  are  then  allowed. 
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[209]  Beeston  i:  White.  Saturday,  Sth  May,  1819. — A  defendant,  against  whom 
in  an  action  for  damages,  on  a  tort,  a  verdict  has  been  taken,  subject  to  the 
award  of  an  arbitrator,  held  to  be  discharged  from  the  debt  by  his  certificate, 
obtained  before  the  entering  up  of  judgment,  where  he  had  become  bankrupt, 
between  the  verdict  and  the  making  of  the  award,  and  that  execution  could  not 
be  sued  out  on  the  judgment ;  because  the  plaintift'  might  have  proved  the 
damages  recovered  under  the  commission  by  production  of  the  record. — Nor  can 
he  support  such  execution  for  the  costs. — A  fieri  facias  issued  on  a  judgment 
entered  up  under  such  circumstances,  and  executed,  set  aside  on  the  terms  of  the 
defendant  undertaking  to  bring  no  action  against  the  sheriff. 

Comyn,  in  last  Hilary  Term,  obtained  a  rule,  requiring  the  plaintiff  to  shew  cause 
why  the  writ  of  fieri  facias,  issued  and  executed  in  this  cause,  should  not  be  set  aside, 
on  the  ground  that  the  defendant  had  obtained  his  certificate  under  a  commission  of 
bankrupt,  and  for  other  irregularitv,  on  an  affidavit  which  stated  the  following  facts. 
The  plaintift'  had  brought  an  action  against  the  defendant  for  damage  done  by  his 
barge  to  that  of  the  plaintift',  which  came  on  to  be  tried  at  the  Summer  Assizes  for 
Berkshire  in  1816,  when  a  verdict  was  taken  for  the  plaintift'  for  200U1.,  the  damages 
laid  in  the  declaration,  subject  to  the  arbitration  of  a  barrister,  who  was  to  make  his 
award  by  the  ith  day  of  the  following  Michaelmas  Term.  The  aibiti-ator  afterwards, 
on  the  1st  of  January,  1817,  (the  rule  having  been  enlarged)  awarded  to  the  plaintiff 
8011.  for  his  damages  and  costs,  and  the  plaintiff,  on  the  8th,  signed  final  judgment, 
which  he  entered  as  of  Michaelmas  Term,  1816.  On  the  7th  of  December,  1816,  the 
defendant  having  become  bankrupt,  a  commission  of  bankruptcy  was  issued  against 
him,  and  he  obtained  his  certificate  on  the  10th  of  December,  1817.  The  plaintiff 
sued  out  a  writ  of  fieri  facias,  on  the  15th  of  Jaiuiary,  1819,  under  which  the  sherift' 
levied  on  the  same  day,  taking  certain  goods  and  chattels  in  the  possession  of  the 
defendant,  to  a  [210]  considerable  amount,  then  detained  by  him  (the  sherift'),  and 
which  was  stated  to  be  not  the  property  of  the  defendant,  but  of  other  persons  by 
whom  he  was  employeil  as  a  lighterman  and  carrier. 

Under  these  circumstances,  it  was  uiged,  that  as  the  judgment  which  had  been 
signed  in  this  case,  related  back  to  the  first  day  of  the  preceding  teim,  {Bragner  v. 
Lanr/mead  (14  East,  197))  the  plaintift' was  entitled  to  prove  his  damages  under  the 
defendant's  commission  :  and  that  not  having  done  si,  he  was  barred  by  the  certificate. 

Puller  shewed  cause.  He  contended  that  the  amount  of  damages  having  been 
leferred  to  an  arbitrator,  the  plaintift'  had  no  perfect  right  to  any  liquidated  sum,  and 
therefore  could  not,  at  the  time  of  the  defendant's  bankruptcy,  have  proved  any  debt 
under  the  commission  ;  for  if  he  had  proved  for  the  whole  sum  found  by  the  verdict, 
it  would  have  been  expuuged — that  the  defendant  was  not  discharged  from  this  debt, 
by  the  operation  of  the  bankruptcy,  the  statute  5  Geo.  II.  c.  30,  s.  7,  having  only 
provided  for  his  discharge  from  all  such  debts  as  should  be  due  from  him  at  the  time 
when  he  became  bankrupt,  and  the  plaintift''s  demand  of  damages,  for  the  present 
tort,  could  not  become  a  debt  till  the  arbitrator  should  have  made  his  award,  which 
was  subsecjuent  to  the  defendant's  bankruptcy,  and  was  not  therefore  till  that  time 
proveable  under  the  commission  ;  and  he  cited  the  authority  of  the  Court  of  [211] 
King's  Bench,  in  the  case  of  Ex  parte  Charles  (7  T.  E.  20),  where  it  was  held  that  a 
sum  of  money  given  by  a  Jury  to  a  plaintiff,  who  sued  for  a  breach  of  promise  of 
marriage,  and  had  entered  up  judgment  on  the  verdict,  was  not  a  sufticient  petitioning 
creditor's  debt,  to  support  a  commission  against  the  defendant,  who,  between  the 
verdict  and  entering  up  judgment,  had  committed  the  act  of  bankruptcy.  He  also 
submitted,  that  an  action  could  not  ha\e  been  maintained  on  the  verdict,  until  the 
damages  had  been  ascertained  by  the  arbitrator  ;  nor  could  judgment  be  entered  up 
in  this  case  without  a  rule  for  signing  it  previously  obtained  by  leave  of  the  Court, 
Hai/imrd  v.  Ribbaus  (4  East,  310).  Admitting  for  an  instant,  however,  that  the 
plaintift'  had  no  right  to  sue  out  execution  for  the  damages  recovered,  he  still  might 
do  so  for  the  costs,  which  vvere  part  of  the  debt,  and  which  clearly  could  not  be  proved 
under  the  commission,  according  to  the  decision  of  the  Chancellor,  in  the  case  of 
Ex  parte  Hill  (11  Ves.  646). 

Cur.  adv.  vult. 

Sth  May.— Richards,  Lord  Chief  Baron,  now  delivered  the  judgment  of  the  Court : 
the  short  substance  of  which  was,  that  the  plaintiff  ought  to  have  proved  his  debt 
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iiiidfr  the  cotntnissioii,  iis  he  might  have  (Idiio,  the  damages  lieing  a  debt  of  lecoid, 
and  the  record  .-done  siitticieiit  legal  evidence  ot  it.  And  he  observed,  that  if  an  action 
had  been  [212]  brought  upon  the  judgment,  instead  of  suing  out  execution  upon  it, 
and  a  plea  of  banki-uptey  had  been  put  in,  the  proper  evidence  would  have  been  an 
examined  ofKcc  cop3^  of  the  record,  which  would  be  conclusive. 

The  Court  therefore  m;ide  the  r'ulc  absolute,  for  setting  aside  the  fieri  facias,  and 
restoring  to  the  defendant  the  goods  which  had  been  seized — requiring,  however,  that 
the  defendant  should  undertake  not  to  bring  any  action  against  the  sheriff  of  Berks. 


In  the  Exchequer  Chamber.    Coram  Eich^uids,  Lord  Cuief  Baron. 

KlRKBANK    AND    OTHERS   V.    HUD.SON    AND    OTHERS,    AND    THE    AtTORNEY-GENERAL. 

Monday,  10th  May  1819. — A  gift  of  the  residue  of  a  testator's  personal  estate  to 
trustees  for  the  perpetual  endowment  and  maintenance  of  a  school,  would  be  a 
valid  bequest,  and  not  within  the  statute  of  the  D  C4eo.  II.  ch.  36. — But  if  after 
such  completed  bequest,  the  testator  goes  on  to  recommend  the  trustees  to  collect 
the  residue,  and  lay  it  out  at  a  convenient  time  in  the  purchase  of  freehold  lands, 
&c.  for  that  purpose,  it  comes  within  the  statute,  because  the  word  "recommend  " 
is  imperative  on  the  trustees,  and  leaves  them  no  discretion,  but  raises  a  trust, 
which  nuist  be  carried  into  execution,  unless  there  be  in  .some  other  part  of  the 
will  an  express  option  given  to  them  in  terms  so  to  lay  out  the  money,  or  not,  in 
their  discretion. 

The  plaintitl's,  the  next  of  kin  of  the  testatoi-,  filed  this  bill  to  obtain  a  declaration 
by  the  Court  [213]  that  the  following  gift  and  bequest  in  the  will  of  Kichard  l)ickin.son, 
was  void,  and  for  an  accoint  and  distriimtion. 

The  testator,  (having  by  his  will  gi\'en  to  the  defendants  Thomas  and  Samuel 
Hudson,  all  such  freehold  and  other  messuages,  lands,  ifec.  as  were  vested  in  him  by 
way  of  mortgage,  for  the  purpose  of  enabling  them  to  reconve}^)  gave  and  be(iueathed 
(after  payment  of  all  his  debts,  legacies,  and  funeral  expenees,  itc.)  the  residue  in 
these  words : — "  I  give  and  bequeath  all  the  rest  of  my  monies,  goods,  cHects,  and 
personal  estate  whatsoever,  to  be  a  perpetual  endowment  or  maintenance  for  two 
schools  :  "  (naming  them)  and  he  appointed  the  .s;iid  Thomas  and  Samuel  llud.son  (the 
trustees)  and  the  survivor  of  them,  and  the  rectors  for  the  time  being  of  the  parishes 
in  which  the  schools  were,  and  their  successors,  for  ever,  patrons  of  such  schools,  with 
certain  directions  as  to  theii-  conduct.  Then,  after  giving  his  libraiy  of  books,  and 
his  book-cases,  to  the  two  schools,  he  pi'oceeds  thus: — "And  I  recommend  that  at  a 
convenient  time  my  money  shall  be  collected  together,  and  laid  out  in  the  purdiase 
of  a  freehold  messuage  and  tenement  or  lands  which  arc  freehold,  to  be  a  perpetual 
endowment  for  the  two  schools,  by  an  equal  portion  to  each  of  the  sciioolmasters  in 
every  year,  after  all  incidental  expenees  are  paid  ;  provided,  and  my  will  is,  that  my 
estate  and  ellects  so  vested  in  trust  shall  be  suti'ercd  to  accumulate  until  the  arnuial  pro- 
ceeds shall  amount  to  1001.  per  annum  for  each  schoolmaster,  and  then  the  not  annual 
[214]  proceeds  shall  be  applied  for  the  endowment  of  the  said  two  .schools  as  aforesaid." 

Jervis  and  Simons,  for  the  plaintill's,  insisted  that  this  bequest  was  a  devise  of 
money  &c.  to  be  laid  out  in  land  within  the  i)th  of  Geo.  II.  ch.  3ti ;  for  that  the  word 
"  recommend,"  used  in  the  will,  was  imperative  upon  the  tr-ustees,  and  created  a  trust 
which  must  1)0  executed  ;  and  that  |)rinciple  was  fully  establisho<i  in  I'iemm  v.  Garnet 
(2  Bro.  C.  C  .'iS).  In  Maliiii  v.  KcM/h/ci/  (2  Vos.  .'i.'i.'i,  52'.)),  it  was  decided  that  the 
Word  "recommend"  indicated  desire,  and  was  oven  stronger  than  the  word  "  reciuest," 
and  that  it  excluded  discretion.  They  also  submitted,  that  words  a|)parently  giving 
trustees  a  discretion  to  lay  out  the  money  in  l.uid  or  not,  would  not  |)rotect  a  l)e<|ue.st 
from  the  operation  of  the  statute  of  Mortmain,  as  was  decided  in  the  case  of  Grieves  v. 
Case  (4  Bro.  C.  C.  07,  and  1  Ves.  jun.  518)  where  the  bequest  was  of  6001.  to  bo  laid 
out  in  lands,  itc.  and  till  an  eligible  purcha.so  could  bo  made  to  be  placed  out  at 
interest,  which  was  held  to  be  void,  on  the  ground  that  it  was  a  devi.so  of  land, 
because  the  trustees  must  have  laid  out  the  money  in  land.  And  thoy  citeil  further 
CImpman  v.  Brown  (0  Ves.  40 1),  and  Thi:  .IHornr.ii-Gewral  v.  Darks  (y  Vos  5.'J5),  with 
the  other  cases  therein  referred  to,  as  additional  authorities  to  the  same  ofl'oot.  The 
case  of  Grinutidt  v.  Grluimdl,  which  tlioy  assumed  woulil  [215]  bo  relied  on  by  the 
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defendants,  they  submitted,  had  been  subsequently  over-iiiled  by  tlie  cases  of  English 
V.  Ord  (Highmoi'e  on  Charitable  Uses,  p.  &2),  Crvkvcs  v.  Cose,  and  other  subsequent 
decisions. 

Martin  and  Lynch,  for  the  trustees,  and  Raithby  for  the  Attorney-General,  con- 
tended, that  the  word  "  recommend,"  as  used  in  the  present  bill,  was  not  imperative, 
but  that  the  testator  obviously  meant  to  give  his  trustees  a  discretionaiy  power,  for 
that  in  this  case  there  existed  a  distinction  from  all  those  cited,  the  testator  having 
first  given  the  residue  of  his  personal  estate  absolutely  to  the  charity :  then  he 
recommends  them,  in  the  way  of  advice,  to  lay  out  the  money  to  be  collected  in  land, 
for  the  benefit  of  the  charity  ;  but  he  does  not  thereby  imperatively  impose  on  them 
a  duty  to  discharge  in  so  doing,  or  in  effect  create  a  positive  trust,  which  must 
necessarily  be  executed  :  and  whenever  trustees  may,  by  exercising  a  discretionary 
power  given  to  them  by  their  testator,  (and  which  very  slight  words  would  give  them) 
preserve  the  charity  from  the  effect  of  the  statute,  the  courts  have  always  supported 
the  bequest,  on  the  principle  laid  down  by  I^ord  Hardwicke  in  the  cases  of  Sarcshy  v. 
Hollins  (Burn's  Eccl.  I>.  556),  and  Griiinndt  v.  Grimmdl  (Ambl.  210).  In  the  latter 
case  the  Lord  Chancellor's  words  are,  "  where  there  is  sufficient  loom  for  the  Court  to 
say  there  is  a  discretionary  power  in  the  trustees  to  lay  the  money  out  one  way  or 
[216]  other,  either  in  the  funds  or  lands,  I  have  determined  such  a  devise  to  be  good," 
and  that  decision  has  never  yet  been  over-ruled.  Here  the  recommendation  was  not 
mandatory,  and  its  adoption  rested  wholly  with  the  trustees. 

They  submitted,  that  in  all  cases  where  words  of  recommendation  had  lieen  deter- 
mined to  create  a  trust,  the  trusts  held  to  be  created  were  lawful,  and  such  as  might 
legally  be  raised  ;  whereas  hci'c,  there  was  a  discretion  given  to  elect  one  of  two 
trusts,  the  one  lawful,  the  other  unlawful ;  and  in  such  a  case  the  executors  might 
reject  the  one,  and  adopt  the  other.  They  further  urged  that  the  laying  out  the 
money  in  lands  would  in  this  case  be  a  void  condition,  and  yet  the  gift  would  be  good, 
because  it  would  be  a  condition  subsequent,  and  being  illegal,  need  not  be  performed  ; 
Co.  Lit.  206  b.  As  to  the  cases  cited  on  the  construction  of  the  word  "  recommend," 
they  submitted  that  although  the  case  of  C'unliffe  v.  Cnnliffe,  and  those  upon  which  the 
decision  there  was  founded,  had  been  somewhat  opposed  by  the  other  decisions,  yet 
they  were  still  subsisting  authorities,  and  entitled  to  respect ;  and  in  a  case  like  the 
present,  differing  as  it  did  in  so  many  important  circumstances  fi'om  all  others,  might 
fairly  be  cited  in  aid  of  the  general  principle  on  which  the  defendants  relied. 

Jervis  having  replied,  the  Lord  Chief  Baron  took  time  to  look  into  the  cases. 

Cur.  adv.  vult. 

[217]  KiCHARDS,  Lord  Chief  Baron,  now  deli\'ered  judgment  (having  stated  the 
objects  of  the  bill)  as  follows  :  The  money  out  on  mortgage  being  the  personal  estate 
of  the  testator,  lielongs  to  his  next  of  kin  clearly,  if  not  otherwise  disposed  of  by  his 
will.  Then  the  question  for  the  Court  is,  whether  this  bequest  of  the  residue  is  void 
under  the  statute  of  the  9th  of  Geo.  IL  ch.  .36.  On  the  one  hand,  it  is  contended, 
that  the  money  is  given  to  be  laid  out  in  land  at  all  events,  in  which  case  it  would 
certainly  be  void.  On  the  other,  it  is  said,  that  it  lies  in  the  option  of  the  trustees, 
whether  it  shall  be  so  laid  out  or  not,  if  so,  the  bequest  would  then  as  clearly  be  good. 
Now  that  entirely  depends  on  the  construction  of  the  will — (his  Lordship  read  the 
words  of  the  first  pait  of  the  bequest,  as  far  as  the  recommendation).  So  far  no  doubt 
the  disposition  to  the  charity  is  quite  complete,  and  no  further  directions  were  in  fact 
necessary  to  give  it  effect.  The  will,  however,  proceeds  thus — (here  his  Loidship 
read  the  words  of  the  recommendation).  Upon  these  words  the  whole  question  arises, 
and  it  depends  on  whether  they  are  mandatory  upon  the  trustees,  so  that  they  must  in 
all  events  lay  out  the  money  given  in  land,  or  whether  they  may  not  so  lay  it  out,  if 
they  should  not  think  it  adviseal)le.  If  they  are  obliged  so  to  lay  out  the  money,  the 
bequest  would  be  \'oid  certainly  ;  if,  on  the  other  hand,  an  option  has  been  given  to 
the  executors,  it  is  hardly  necessary  to  say  that  they  may  legally  give  efl'ect  to  the 
bequest.  That  was  so  decided  by  Lord  Hard-[218]-wicke,  in  the  case  of  Si/resby  v. 
Hollins  (Burn's  Eccl.  556),  and  afterwards  in  the  case  of  G-rimmeit  \.  Grimmctt.  At 
that  time  there  was  a  much  greater  inclination  manifested  by  the  Courts  to  support 
such  charities  than  subsequently  prevailed,  for  Lord  Northington,  or  rather  Sir  Thomas 
Clark,  soon  afterwards  broke  through  the  rule  of  Lord  Hardwicke,  for  in  the  case  of 
English  v.  Ord  (Highmoi'e  on  Char.  Uses,  82),  he  first  doubted  the  pi-opriety  of  the 
decision  in  Grimmctt  v.  Giiinmeli.     Then  in  The  Attorney-General  v.  Tyadall  (Ambl.  614), 
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Lord  Noithingtoii  seems  to  have  disiipproved  of  that  case,  as  did  afterwards  Lord 
Commissioner  Kyrc  and  the  other  Commissioners,  in  Grkvea  v.  Case.  With  the  greatest 
veneration  for  the  name  of  l^ord  ilardwicke,  I  confess  it  is  difficnlt  to  say  that  an  election 
was  given  to  the  trustees  in  that  ease  ;  but  it  is  a  strong  decision,  and  establishes, 
that  where  an  option  is  given,  the  bequest  may  take  eft'cct.  But  his  Lordship  there 
says,  "  It  was  said,  the  rule  of  construction  is  the  same  now  as  it  was  before  the  statute 
of  Mortmain.  That  is  true.  But  suppose  the  trustees  in  this  case  would  not  act,  the 
trust  would  devolve  on  the  Court,  and  I  would  order  the  money  to  be  placed  in  the 
funds,  and  not  invested  in  lands.  Sir  Joseph  Jekyll  always  did  so  before  the  statute." 
So  that  it  appears  he  considered  that  the  statute,  by  making  a  charity  incapable  of 
fctking  lands,  made  no  dift'erence  in  the  rule  of  construction,  and  I  am  willing  to 
proceed  upon  that  proposition.  Then  the  question  will  [219]  be,  whether  in  this  case 
any  power  of  election  has  been  given  to  the  trustees  *^.  The  older  cases  of  those  which 
have  been  before  considered,  as  to  the  trustees  having  an  election,  appear  to  have 
turned  on  their  being  authoiized  to  judge  of  the  eligibility  of  the  purchases  of  land  to 
be  made  by  them,  which  might  enable  them  indirectly  to  decline  to  purchase  altogether  ; 
but  the  later  decisions,  and  particularly  that  of  English  v.  Ord,  have  gone  on  the 
principle  that  a  bequest  of  personalty  until  land  could  be  puichased,  or  an  eligible 
purchase  made  {Grieves  v.  Case)  is  directory  and  not  discretionary.  In  this  case  the 
testator  recommends  that  his  money  shall  be  laid  out  in  land.  Now,  if  in  ordinary 
cases  not  at  all  relating  to  chaiities  the  word  "recommend"  has  been  held  to  be 
equivalent  to  a  command,  and  to  raise  a  trust  (and  thei'e  are  many  cases  wherein  that 
expression  has  been  determined  to  be  imperative  on  executors)  I  cannot  so  distinguish 
this  bc<iuest  to  a  charitable  use,  as  to  avoid  the  eflect  of  those  decisions.  In  Firrsou 
V.  Ganu't  the  terms  of  the  bequest  are  very  strong  ;  the  testator  bequeaths  the  residue 
of  his  per.sonal  property  to  Pierson,  his  executors,  administi'ators,  and  assigns,  shewing 
clearly  that  he  intended  to  give  him  something  absolutely,  yet  Lord  Kenyon  held  that 
the  subsequent  words,  "  it  is  my  dying  request,"  that  if  the  legatee  should  die  without 
issue  living,  he  [220]  should  make  a  certain  specific  disposition  of  it,  were  imperative, 
and  created  a  trust,  giving  an  interest  which  could  not  be  disappointed  ;  and  he 
rejected  altogether  nice  critical  distinctions  between  "I  recommend  "  and  "it  is  my 
dying  recjuest;"  holding  that  both  expressions  in  eflect,  gave  to  words  of  entreaty  a 
mandatory  import ;  and  other  cases  are  there  referred  to  in  which  similar  decisions 
wci'e  made.  In  short,  all  the  ca,ses,  excepting  only  that  of  dunlilj'e  v.  CunUlJc  (Anilil. 
68G),  have  ruled,  that  in  the  case  of  executors  and  trustees,  words  of  reconunenda- 
tion,  request,  or  desire,  are  imperative,  and  create  a  trust;  and  the  reason  why  it 
was  held  not  to  have  had  that  effect  in  that  ease  was,  that  tlie  first  gift  was  of 
the  absolute  ownership  of  the  )jroperty,  and  the  devisee  had  power  to  diminish  it*-  in 
his  life-time.  His  Lordship  then  adverted  very  minutely  to  the  case  of  Mallm  v. 
Keii/hlri/,  which  lie  considered  quite  conclusive  on  this  point.  He  observed,  that  it 
[221]  was  impossible  to  read  the  sentiments  delivered  by  that  incomparable  Ju(lge, 
Lord  Alvanley,  without  perceiving  the  infinite  pains  which  he  took  to  arrive  at  just 
conclusions.  His  words  arc,  adopting  the  opinion  of  Lord  Kenyon — "I  will  lay  down 
the  rule  as  broad  as  this  ;  wherever  any  person  gives  proj)erty,  and  points  out  the 
object,  the  property,  and  the  way  in  which  it  shall  go,  that  does  create  a  trust,  unless 

*'  His  Lordship  had  observed,  during  the  argument,  that  he  much  doubted 
whether  Courts  of  Equity  had  considered  the  eflect  of  the  word  "recommend"  in 
Sir  J.  Jekyl's  time,  as  they  have  since  done. 

*-  There  is,  Ijcsides,  another  distinction  in  the  case  of  Ciiidiffe  v.  CiinUffc,  even  as 
shortly  reported  in  Ambler,  which  takes  it  still  further  out  of  the  principle  on  which 
the  decisions  in  the  conflicting  cases  proceeded,  but  it  docs  not  appear  to  have  been 
adverted  to  in  the  reported  arguments.  There  were  in  that  case  two  annuities,  one 
of  them  of  considerable  amount,  charged  on  the  property,  l)e<|ueathed  to  Cunlitlc  ; 
wheicas,  in  I'iersmi  v.  GarncI,  although  there  were  ainuiities  charged,  the  be(|uest  to 
Pierson  was  expressly  after  the  death  of  the  annuitints  ;  and  in  Miiliiii  v.  Kciijhky, 
there  was  no  ciiarge  upon  the  bequest.  In  Fnii/inoi-ttni,  deiii.  limiiistow,  v.  Iloli/ilai/ 
(.i  J5ur.  1G18),  the  Court  held,  that  a  charge  upon  a  dovi.se  wouUl  give  a  foe,  although 
there  were  no  words  of  inlierit.ance,  k  fortiori  in  a  doubtful  disposition  of  jiersonal 
property  it  may  be  taken  to  have  the  eflect  of  making  ab.solute  a  gift  which  the  words 
of  recommendation  mi^ilit  otherwise  render  conditional. 
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he  shews  clearly  that  his  desire  expressed  is  to  be  controuled  b}'  the  party,  and  that 
he  shall  have  an  option  to  defeat  it.  The  word  '  recommend  '  proves  desire,  and  does 
not  prove  discretion."  In  this  case  the  word  "  recommend  "  comes  precisely  within 
that  rule.  As  to  the  convenient  time  expressed  in  the  recommendation,  that  means 
merely  on  a  proper  opportunity.  Let  us  suppose  that  this  was  a  bill  tiled  by  an  heir- 
at-law,  upon  the  recommendation  to  lay  out  money  in  freehold  land  at  a  convenient 
time,  could  any  one  doubt  that  the  heir  would  Ije  entitled  to  take  the  money  as  land  1 
It  is  quite  clear  that  he  would.  I  do  not  consider  that  it  makes  any  diflference,  that 
iu  this  case  the  legatee  happens  to  be  a  charity.  This  bequest  is,  within  all  the  cases, 
clearly  an  express  trust,  and  one  which  must  be  executed.  Lord  Alvanley  says,  in 
the  case  of  iMalim  v.  Keiijhky,  "  if  a  testator  shews  his  desire  that  a  thing  shall  be  done 
unless  there  are  plain  express  words,  or  necessary  implication  that  he  does  not  mean 
to  take  away  the  discretion,  but  intends  to  leave  it  to  be  defeated,  the  party  shall  be 
considered  as  acting  under  a  trust."  Now  are  there  any  such  express  words  in  this 
will  as  have  the  effect  of  leaving  to  the  trustees  a  discretion  1  I  certainly  see  none,  and 
therefore  [222]  think  the  plaintiff'  has  succeeded  in  this  suit  *.  His  Lordship  then 
pronounced  the  following 

Decree. 

Declare  that  the  bequests  in  the  will  of  Richard  Dickenson,  the  testator  in  the 
pleadings  named,  both  as  to  the  money  of  the  said  testator,  out  at  interest  on  moi't- 
gage,  as  also  of  the  residue  of  his  personal  estate  to  charitable  uses,  as  in  the  will 
mentioned,  are  void  under  the  statute  ;  and  that  such  money  on  mortgage,  and  residue 
belong  to  the  next  of  kin  of  the  testator — with  the  usual  directions — costs  up  to  the 
hearing  to  be  paid  by  the  executors  out  of  the  assets — subsequent  costs,  and  further 
directions,  reserved. 


[223]    In  the  Exchequer  Ch.\jiber.    CoR.iii  Richards,  Lord  Chief  Baron. 

BowMAKER  V.  Moore,  Shirreff,  and  Trelfs.  Monday,  10th  May,  21st  &  23d 
April  1819. — Where  the  defendant  in  an  action  of  replevin  entered  into  an 
agreement  with  the  plaintiff'  to  refer  to  arbitration  a  prior  action  of  replevin 
between  them,  and  then  entered  and  standing  for  trial  at  the  assizes,  and  also 
other  matters  in  dispute  between  them,  but  not  the  second  replevin  suit : — and 
that  all  proceedings  should  in  the  mean  time  be  stayed  till  the  award  should  be 
made,  and  which  was  stipulated  to  be  published  by  a  future  certain  time,  but 
afterwards  further  enlarged  hy  the  plaintiff  and  defendant,  all  without  the  con- 
currence or  privity  of  the  surety  in  ihe  replevin  bond,  whereby,  in  point  of  fact, 
the  suit  was  delayed,  and  the  surety  placed  in  a  different  situation  by  the  delay 
which  might  have  been  prejudicial  to  him,  whether  it  actually  turn  out  to  have 
been  so  or  not — held  to  afl'ect  the  conscience  of  the  defendant  in  equity  ;  and 
therefore  the  Court  granted  a  perpetual  injunction  to  restrain  him  from  proceed- 
ing against  the  surety,  on  an  assignment  of  the  replevin  bond,  obtained  upon  a 
return  of  eloignment. 

This  cause  was  heard  finally  on  the  merits  before  the  Lord  Chief  Bai'on  at  the  last 
Sittings  after  Term. 

Martin  and  Tinney,  for  the  plaintiff,  contended  generally,  that  the  defendant 
Moore,  by  having  entered  into  the  arrangement  with  Shirreff'  noticed  particularly  in 
the  judgment  hereafter,  had  discharged  the  plaiutift",  Shirretf's  surety  in  the  replevin 
bond,  by  placing  him  in  a  dift'erent  situation  fi-om  what  he  would  otherwise  have  stood 
in  if  the  proceedings  had  not  lieen  so  stayed.  The  arguments  and  authorities  relied 
on  were  in  substance  the  same  as  on  the  former  occasion,  when  the  question  was 
discussed  on  the  original  motion  (ante,  vol.  iii.  p.  214),  on  the  decision  of  which  they 
now  mainly  relied ;  and  they  cited,  as  an  additional  case  on  the  part  of  the  plaintiff, 


*  His  Lordship  afterwards  added,  that  if  he  were  inclined  to  criticise  the  word 
"  recommend,"  it  might  be  carried  to  a  great  extent,  amounting  to  a  command,  unless 
where  the  party  were  an  entire  stranger :  and  that  it  was  much  the  safest  course  to 
aViidc  b}'  the  plain  words. 
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The  Bank  of  Irdaml  v.  Beresfonl  (6  Dow.  Rep.  D.  P.  233).  They  iiigefl,  that  the 
ground  of  the  cleei.sioii  on  the  motion,  in  the  case  of  Moore  [224]  v.  Bowiindrr  (2  Marsh. 
81  and  392,  and  6  Tannt.  379,  S.  C.)  in  the  Common  Plea.s,  and  on  the  demurrer,  was 
not  founded  in  fact,  a.s  the  surety  had  sustained  an  injury  by  the  delay  ;  and  it  had 
not  occurred  to  the  Couit  of  Common  Pleas  that  a  bill  would  lie  in  equity  to  compel 
the  landlord  to  proceed  with  the  suit  under  the  circumstances  of  this  case. 

Jervis  and  Koupell  for  the  defendant  Moore,  insisted,  as  the  principal  point  in  their 
case,  that  the  plaiutill'  was  not  placed  in  a  worse  situation  by  any  part  of  the  arrange- 
ment which  had  taken  place  between  the  parties,  because  they  contended  tliat  the 
defendant  Moore  could  not,  under  the  circumstances,  have  obtained  judgment  in  the 
action  before  Michaelmas  Term,  when  he  became  entitled  to  judgment  by  virtue 
of  the  cognovit :  and  that  all  that  had  lieen  done  must  necessarily  have  operated 
in  favour  of  the  piaintill'  as  surety  in  the  bond,  and  could  not  in  any  respect 
prejudice  him. 

The  Lord  Chief  Baron  having  stated  that  he  should  consider  the  case  before  he 
delivered  judgment,  observed  that  he  was  of  opinion  that  the  determination  of  this  case 
on  the  former  motion  was  right ;  and  that  there  were  several  propositions  in  the  case 
in  the  Common  Pleas,  as  reported,  to  which  he  could  not  assent ;  and  particularly  that 
which  assumed  it  to  be  necessary  that  the  surety  should  be  damnitiecl  by  the  change 
ett'ected  in  his  situation,  before  he  could  be  con.sidered  to  bo  dis-[225]-eharged  ;  for 
that  it  would  be  quite  sufficient  to  discharge  him,  that  he  might  possibly  be  injured 
by  the  change. 

Cur.  adv.  vult. 

KiciiAKDS,  Lord  Chief  Baron,  now  delivered  judgment : — 

There  have  been  already  two  decisions  on  the  points  in  this  case  in  different  Courts, 
and  certainly  the  judgment  of  the  Court  of  Common  Pleas  (a)  is  quite  at  variance  with 
that  of  this  Court  (ante,  \'ol.  iii.  p.  214).  It  is  very  extraordinary  that  the  determination 
in  the  Common  Pleas  was  not  cited  or  adverted  to  when  the  matter  was  argued  on  the 
original  motion  for  this  injunction,  which  the  Court  of  Exchequer  thought  proper 
to  grant. 

niere  his  Loi'dship  stated  the  case  very  fully.] 

The  question  now  before  us  is  really  therefore  in  effect,  whether  under  the  circum- 
stances of  this  case  (which  are  certainly  very  peculiar,  and  such  as  I  have  never  met 
with  before)  the  Court  of  Common  Pleas  have  determined  rightly  in  deciding  that  at 
the  time  when  the  action  was  brought  in  that  Couit  the  present  defendant,  the  plaintiff 
at  law,  had  a  right  so  to  proceed  against  the  complainant  in  this  suit. 

[226]  Now  it  is  most  material  to  observe,  that  even  at  common  law,  it  was  always 
the  duty  of  the  party  who  sued  the  rcijlevin  to  prosecute  his  suit,  and  the  sherill'  ought 
to  take  pledges  of  prosecution  (F.  N.  B.  (18).  At  length,  liy  the  statute  of  Westminster  2 
(13  Edw.  L  c.  2,  s.  ;;),  it  was  provided  that  sheriffs  should,  from  thenceforth,  not  only 
receive  of  the  plaintiils  pledges  for  the  pursuing  of  the  suit,  but  also  for  return  of  the 
beasts  if  return  should  be  awarded.  Then  by  the  11th  of  Ceo.  IL  e.  19,  s.  23,  sheriffs 
were  empowered  and  required,  in  every  replevin  of  a  distress  for  rent,  to  take  in  their 
own  names  from  the  plaintiff,  and  two  responsible  persons  as  sureties,  a  bond,  in 
double  the  value  of  the  goods  distrained,  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay,  and  for  duly  returning  the  goods  and  chattels  distrained  in 
case  a  return  should  lie  awarded,  before  any  deliverance  be  made  of  the  distress. 

The  suit  so  to  l>e  jiroHecuted,  as  we  all  well  know,  is  carried  on  in  the  first  stages 
in  the  Sheriff's  Court,  and  may  be  deterniined  in  the  inferior  court;  but  that  is  now 
so  very  sekloni  done,  if  ever,  in  practice,  that  I  cannot  attach  any  consid(Mation  of 
impoitance  to  the  fact  of  the  cause  having  been  removed  l)y  the  defendanl,  tor  it 
being  almost  a  mere  formality  and  of  course,  so  to  remove  such  actions  by  the  writ 
of  acecdas  ad  curiam,  it  can  have  no  etl'ect  in  detcrmiin'ng  this  case.  The  [227]  cause 
M'as  certainly  removed  in  point  of  fact,  and  it  is  .said  by  mistake,  and  through  (oiget- 
fulness  of  the  engagement.  The  course  is,  on  the  removal  of  t!ic  cause,  that  the  |)artie8 
must  begin  again  in  the  superior  Court,  and  declare  do  novo,  and  the  declar.ilion  nuist 
be  delivered  by  the  plaintitl',  or  if  he  do  not  deliver  it  in  due  time,  the  defendant  may 
sue  out  a  writ  dc  retonio  habcndo.     It  .should  also  be  observed  that  it  is  clearly  a 

(a)  Monre  v.  limvmnhn;  2d  Marsh.all,  81  and  392,  and  0  Tannt.  379. 
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local  action  in  whatever  place  the  beasts  or  goods  may  have  been  taken,  or  to  whatever  1 
place  they  may  be  afterwards  driven  or  removed. 

The  material  facts  of  this  case  are,  (and  the  dates  are  ver}'  import^ant  to  be  attended  i 
to)  that  Shirreff  occupied  a  farm  of  Moore's  as  his  tenant,  under  an  agreement  entered  I 
into  between  them  on  the  13th  July,  1810;  that  afterwards  the  rent  becoming  in] 
arrear  the  plaintifl',  on  the  3d  of  February,  1814,  executed  a  replevin  bond  to  the! 
Steward  of  the  Liberty  of  Bury  St.  Edmunds,  as  co-surety  with  another  person  (the  I 
defendant  Trelfs)  for  the  return  of  the  goods  of  Shirreff,  the  defendant  Moore's  tenant,! 
which  he  had  distrained  on  the  19th  January,  181-4.     The  bond  contained  the  usual  j 
condition.     There  was  at  that  time  another  prior  replevin  cause  pending  between  thel 
same  parties,  which  stood  ready  to  be  tried  at  the  then  ensuing  Spring  assizes  for] 
Suffolk,  having  been  in  due  time  entered  for  trial.     On  the  ■23d  of  March,  the  defen- 
dant Moore  entered  into  an  agreement  with  his  tenant  (without  the  consent  or  know-] 
ledge  of  the  plaintiff'  in  the  present  suit)  to  refer  matters  in  [228]  dispute  between 
them  to  arbitration,  the  tenant  (the  defendant  in  the  action,  on  the  replevin  bond) 
giving  him  at  the  same  time  as  part  of  the  arrangement  a  cognovit  in  the  first  replevin 
suit,  authorizing  him  to  enter  up  judgment  of  non  pros,  unless  he  should  pay  the  lent, 
for  which  the  first  distress  was  made  by  the  first  day  of  Michaelmas  Term  following. 
Under  these  circumstances  they  entered  into  that  agreement  of  the  23d  of  March, 
and  its  terms  are  very  material.     They  are,  that  all  differences  then  subsisting  between 
Shirreff  and  Moore,  touching  the  following  matters,  that  is  to  say,  the  construction 
of  the  agreement  of  the  13th  July,  as  to  the  time  of  payment  of  the  rent,  and  the 
covenant  of  the  defendant  Moore,  the  landlord,  to  keep  the  buildings  in  repair,  which 
he  was  charged  with  having  broken,  should  be  referred  to  arbitrators,  whose  award 
was  to  be  conclusive,  and  to  be  made  on  or  before  the  23d  of  May  then  next,  or  such 
further  time  as  they  should  require,  not  exceeding  the  24th  of  the  next  June  (and 
that  limitation  of  time  it  is  very  important  to  keep  in  mind)  the  costs  of  the  replevin 
and  of  the  reference  to  be  in  the  discretion  of  the  arbitrators.     Then  they  are  directed 
as  to  what  particular  subject  matters  they  are  to  proceed  to  arbitrate  upon,  &c.  and 
then  comes  a  clause  providing  that  they  shall  ha\'e  power  to  arbitrate  on  the  matters 
aforesaid  only,  and  none  others  then  depending  between  the  parties.     The  agreement 
then  concludes  with  a  clause,  that  nothing  therein  contained  shall  be  construed  so  as 
to  prejudice  the  distress  made  by  [229]  Moore  on  the  lyth  of  January,  1814,  (the 
second  distress)  or  to  discharge  the  sureties  of  the  defendant  Shirreff'  in  the  reple\'yiug 
of  such  distress.     And  pending  the  reference,  it  is  agreed  (which  is  a  very  material 
part)  that  no  proceedings  shall  be  taken  in  the  action  of  replevin  upon  such  distress. 
The  agreement  thei'efore  notices  the  second  distress  now  in  question,  but  that  was 
not  then  ready  for  trial,  nor  were  any  proceedings  had  in  the  Steward's  Court. 

The  bond  entered  into  l)y  the  plaintiff'  was  in  the  usual  form.  The  award  we  have 
seen  was  originally  to  have  been  made  by  the  23d  of  May,  or  some  other  day  not 
exceeding  the  24th  day  of  June;  but  the  parties,  without  the  privity  of  the  plaintiff", 
enlarged  the  time  till  the  10th  of  July,  1814.  Moore  removed  the  plaint  on  the  24th 
of  April  into  the  Court  of  Common  Pleas  ;  he  did  therefore  pioceed  pending  the 
reference  ;  but  as  he  admits  that  it  was  by  mistake,  that  proceeding  must  be  considered 
as  not  having  taken  place.  On  the  7th  of  July  the  award  was  made.  Then,  on  the 
20th  of  August  following,  the  defendant  Shirreff"  confessed  the  second  action  of 
replevin,  but  judgment  was  not  to  be  entered  up  till  the  first  day  of  the  following 
Michaelmas  Term.  The  rent  not  being  paid  in  the  mean  lime,  the  defendant  Moore, 
having  entered  up  judgment  in  the  former  action,  and  levied  on  the  tenant  Shirreff's 
goods  for  his  whole  demand,  afterwards  entered  up  judgment  also  on  the  confession 
in  the  second  action  of  replevin  ;  and  the  High  Steward  of  the  Liberty  having  re-[230]- 
turned  an  eloignment  to  the  writ  of  retorno  habendo,  Moore  procured  an  assignment 
of  the  bond,  and  brought  the  present  action  against  the  plaintiff',  and  he  then  filed 
this  bill,  on  the  ground  that  he  was  discharged  from  his  obligation  as  surety  for 
Shirreff'  in  consequence  of  what  had  taken  place,  as  has  been  already  stated  between 
Moore  and  him  without  his  privity,  on  the  equity  that  the  plaintiff'  was  thereby  placed 
in  a  diff"erent  situation  from  that  in  which  he  would  have  been  if  the  arrangement 
made  between  the  litigating  parties  had  not  taken  place,  and  that  such  arrangement 
might  have  operated  to  the  plaintiff's  disadvantage. 

It  certainly  appears  that  the  Court  of  Common  Pleas  thought  that  that  circum- 
stance was  no  objection  to  the  action  against  the  plaintiff;  but  they  admitted  the  law 
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to  be,  that  if  hy  ;iii\-  ;ii-i-;ingemeiit  entered  into  between  the  olib'gee  and  the  principal, 
the  siu'ety  would  be  placed  in  a  different  and  disadvantageous  situation,  it  would  have 
the  eftect  of  discharging  him  by  virtue  of  the  rule  originall}'  adopted  from  the  courts 
of  Equit.v,  but  now  considered  to  be  established  law,  as  it  must  be  held  to  be  in  every 
Court  in  Westminster  Hall.  The  question  was  again  brought  before  the  Court  of 
Common  Pleas,  bj-  demurrer,  on  which  occasion  they  seem  to  have  considered  that 
the  rule  could  not  operate  in  this  case  as  in  that  of  bail ;  because  the  sui'eties  in  a 
replevin  cannot,  like  bail,  at  all  times  interpose  in  the  suit,  and  because  the  sureties 
in  this  case  had  not  been  in  point  of  fact  prejudiced  by  the  delay. 

[231]  The  same  question  afterwards  in  an  application  for  an  injunction  came  before 
this  Court  upon  the  same  facts,  and  the  then  Lord  Chief  Bai'oii  whose  great  patience 
of  investigation  and  learning  we  all  well  remember,  was  clearly  of  opinion  that  the 
injunction  ought  to  be  granted  to  restiain  the  action  under  the  circumstances  then 
disclosed,  on  the  ground  of  the  tenant  being  prevented  by  the  act  of  the  landlord 
from  doing  that  for  which  his  surety  undertook.  I  much  lament  that  the  Court  of 
Common  Pleas  was  not  upon  either  occasion  apprized  of  that  decision  in  this  Court. 

Several  points  have  been  suggested  in  argument  against  the  plaintiff's  equity.  It 
has  been  said,  that  if  the  judgment  confessed  in  the  second  action  of  replevin,  were 
by  collusion,  and  a  fraud  upon  the  surety,  that  would  have  been  a  ground  for  setting 
it  aside.  There  does  not  however  appear  to  have  been  any  fraud ;  for  none  is 
proved.  The  cognovit,  on  the  contrary,  did  not  accelerate  the  judgment,  nor  did  it 
give  the  defendant  in  the  replevin  more  than  his  due  ;  and  the  sureties  having  no 
controul  over  the  action  against  their  principal,  could  not  do  any  thing  in  it. 

The  real  and  only  question  in  the  case  is,  whether  the  surety  was,  in  point  of  fact, 
placed  in  a  different  situation,  by  what  had  taken  place  on  the  arrangement  between 
the  principal  and  the  obligee,  and  whether  by  such  change  of  situation  he  might  have 
been  prejudiced,  not  whether  he  did  in  fact  actually  sustain  any  injm-y  in  consequence. 
[232]  A  creditor  taking  a  surety  is  bound  to  notice  the  nature  of  his  engagement, 
and  to  protect  him.     The  surety  is  entitled  to  every  advantage  which  the  principal 
wouhl  have  had  under  any  circumstances.     Then  has  this  agreement  to  refer  these 
disputes  any  such  effect?     The  object  of  that  reference  was  certainly  confined  to  the 
first  replevin,  but  it  reached  the  second  in  its  consequences.     The  allowances  claimed 
by  Hhineff  might  have  lessened  what  was  due  to  Moore  on  the  second  distress.     The 
surety  might  be  benefited  by  proceeding  according  to  the  condition  of  the  bond,  but 
could  not  be  injured.     The  awaid  too  was  originally  to  have  been  made  b}'  the  2ith 
of  June,  and  if  it  had  l)een  then  made  the  situation  of  the  surety  might  not  have  been 
altered  by  the  agreement.     There  is  a  stipulation  that  nothing  in  the  agreement  shall 
piejudice  the  distress  of  the  li)th  of  Januaiy,  but  if  it  might  have  such  an  effect,  that 
alone  would  be  sulticient  in  cijuity  to  discharge  the  surety,  and  by  last  clause  of  the 
agreement  no  proceedings  were  to  be  taken  in  the  action  of  replevin  upon  the  distress. 
It  was  urged  for  the  defendant  that  he  is  not  the  obligee  of  the  bond  ;  that  there  was 
no  privity  between  him  and  the  plaintiff;  and  that  nothing  which   passed  between 
the  defendant  and  Shirreti'  could  aiiect  him  ;  but  I  think,  that  although  there  was  no 
direct  ]irivity  between  them,  for  the  present  purpose  it  amounted  to  the  same  thing, 
and  th.-it  he  was  in  suljstance  the  obligee,  as  he  would  have  a  right  to  an  assignment 
of  the  bond  if  the  condition  were  broken,  and  the  sureties  were  intended  for  his  lienefit 
and  protection,  and  tliey  are  so  considered  at  law.     One  object  of  the  [233]  bond 
was,  the  due  prosecution  of  the  proceedings,  and  they  were  stayed  by  the  act  of  Moore. 
When  Bowmaker  entered  into  the  bond,  it  was  probably  on  the  faith  of  the  implied 
contract,  lh.it  the  proceedings  should  not  be  delayed,  and  he  might  have  e.dculated 
on  his  principal  contiiniing  solvent  for  a  given  time,  fluring  wliieh  there  would  lie  no 
lisk.     If  so,  a  procrastination  might  have  been  extremely  injinious  to  his  interests, 
and  that  w.as  a  very  probable  conse(|uence  of  Moore's  agreement  with  .Shirreti'.     Yet 
Moore  stipulates  foi'  a  delay  which  might  indeed  benefit  Shirreti',  but  not  his  surely, 
whose  benefit  Moore  was  also  obliged  to  regard,  and  he  might  s:iy  non  ha'c  in  fcrdeia 
veni.     I  am  not  at  libei'ty  in  such  a  case  to  enquire  whether  any  inconvenience  did 
actu.ally  arise  to  the  jilaintiff  in  consequence  of  the  agreement  between  .Moore  and 
Shirrell';  for  if  the  jilainlitl'  was  discharged  by  any   thing  wiiicli   look-  |il:ice  lietwcen 
them,  he  was  dischaiged  at  the  lime  when  the  agreement  was  entered  into  between 
them.     The  defonrl.-int  in  the  re])levin  suit  could  nut  li.ive  moved  till  the  "Jltli  of  .lune 
by  the  terms  (if  ilu'  .■igreement.      At  that  time  even,  Iihwcmm',  lie  iiiiglit  perhaps  have 
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proceefled  to  trial  at  the  ensuing  Summer  assizes  :  and  if  he  had  so  proceeded  I 
might  have  felt  more  dithculty  in  the  case  ;  but  the  time  for  making  the  award  was 
afterwards  enlarged  liy  Moore  till  the  10th  of  July,  when  the  Term  was  over,  and  no 
trial  could  be  had  till  the  next  Spring.  There  was  therefore,  in  fact,  a  difference 
made  in  the  situation  of  the  suiety  by  the  delay  occasioned  by  the  arrangement  I 
between  the  principal  and  the  obligee,  and  whenever  that  be  [234]  the  case,  and  the 
surety  may  possibly  be  prejudiced  by  such  delay  and  change  of  situation,  it  is  my  i 
opinion,  whether  right  or  wrong,  that  it  affects  the  conscience  of  the  obligee,  and  ] 
operates  to  discharge  the  surety.     I  must  therefore  decree 

A  perpetual  injunction. 

I  cannot  in  this  case  give  costs. 

Hewitt,  Gent,  i:  Ferneley.  Wednesday,  12th  May  1819. — The  Court  will  not 
stay  the  postea  in  the  hands  of  the  associate,  for  the  purpose  of  having  an 
attorney's  bill  on  which  an  action  has  been  brought,  and  a  verdict  recovered, 
referred  for  taxation,  and  to  be  endorsed  according  to  the  allocatur,  where  the 
Jury  expressly  found  a  "  verdict  for  the  plaintitf  for  the  amount  of  his  bills,  suliject 
to  taxation." — They  discharged  a  rule  which  had  been  obtained  to  shew  cause 
why  such  an  application  should  not  be  granted  with  costs. 

Jervis,  on  a  former  day,  had  obtained  a  lule  on  behalf  of  the  defendant,  calling 
on  the  plaintiff  to  shew  cause  why  his  bills  of  costs  should  not  be  referred  to  be 
taxed,  the  postea  to  remain  in  the  hands  of  the  associate  in  the  mean  time,  and  to  be 
endorsed  according  to  the  Master's  allocatur — proceedings  to  be  staj'ed.  He  obtained 
the  rule  on  an  affidavit,  stating  that  the  present  action  had  been  brought  for  the 
recovering  of  .5761.  7s.  lid.  the  amount  of  certain  bills  of  costs  delivered  by  the 
plaintifi'  to  the  defendant,  for  business  done  ;  that  the  defendant  objected  to  thiee  of 
them  to  the  amount  of  .3341.  17s.  6d.  and  that  on  the  trial  the  Jury  returned  the 
following  verdict  by  their  foreman,  "  We  find  for  the  plaintiff  for  his  bills,  subject  to 
taxation." 

The  affidavit  added,  that  no  investigation,  as  to  the  correctness  of  the  charges, 
took  place  in  Court,  [235]  the  Lord  Chief  Baron  having  ruled  that  that  could  not  be 
done  on  the  trial. 

Parke  now  shewed  cause.  An  attorney  may  bring  an  action  for  the  reco\ery 
of  his  bill  of  costs  before  taxation,  the  onl}'  preliminary  required  hy  the  statute 
(2  Geo.  n.  ch.  23,  s.  23)  being,  that  he  deliver  his  bill  signed  a  month  before;  but 
the  act  has  not  required  that  it  should  be  previously  taxed.  It  is  laid  down  in  Tidd, 
(page  324,  (6th  ed.),  to  be  the  I'ule,  and  the  cases  have  estalilished  it,  that  an  attorney's 
bill  cannot  be  taxed  on  the  trial  of  an  action  brought  upon  it,  nor  after  verdict — 
JVilUams  v.  Frith  (Douglas,  198),  Hooper  v.  Till  ami  Jl'ifo  (ib.  199),  Clarhe  v.  Taijlor 
(Bai'nes,  124):  and  the  reason  is  obvious,  because  the  attorney  being  obliged  by  the 
act,  to  deliver  his  bill  a  month  before  the  action,  the  defendant  is  precluded  if  he 
do  not  :procure  it  to  be  taxed  in  the  mean  time,  Aiulason,  Administrator,  v.  May 
(2  Bos.  &  Pull.  237). 

On  the  point  of  the  special  finding,  he  submitted  that  the  Court  always  rejected 
conditions  annexed  by  Juries  to  a  verdict  for  a  sum  certain,  as  in  the  case  of  Taylor  v. 
U'ilhs  (Cro.  Car.  219),  where,  on  non  assump.sit,  the  verdict  was  for  331.  6s.  Sd.  "if 
by  law  it  may  be,"  the  Coui't  held,  that  what  was  found  after  the  amount  of  damages 
was  void. 

Jervis,  in  support  of  the  rule,  contended  that  the  verdict  must  be  taken  as  found  ; 
in  this  case  [236]  the  special  finding  being  quite  consistent  with  law,  whereas  in  the 
case  cited  it  was  not.  Had  the  verdict  been  for  the  amount  of  the  plaintiff's  bills, 
without  that  (jualification,  the  defendant  might  perhaps  have  been  bound,  but  that  he 
would  not  admit ;  because,  in  the  case  which  had  been  cited  from  Douglas,  judgment 
had  been  suffered  by  default,  but  there  is  no  authority  establishing  that  such  a  qualified 
verdict,  delivered  on  a  trial,  may  not  be  taken,  and  it  ought  to  be  abided  by.  In 
efl'ect,  it  was  nothing  more  than  the  common  case  of  a  verdict  passing  for  a  plaintiff, 
subject  to  a  reference.  To  have  referred  the  bill  before  would  have  admitted  a 
liability. 

Richards,  Lord  Chief  Baron.  We  are  of  opinion  that  it  would  not  be  .safe  to 
grant  this  application  after  verdict.     W'e  should  be  giving  a  defendant  an  oppoitunity 
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of  taking  his  cliaiicc  of  :i  tii.il,  and  afterwards  permitting  him  to  come  to  the  Court 
to  reduce  the  riuautuni  found.  There  is  nothing  in  the  distinction  of  the  decisions 
cited  having  been  verdicts  on  judgments  by  default :  or  if  there  were  any,  it  would 
rather  operate  against  the  argument ;  becau.se  a  verdict  after  trial  is  of  a  higher  and 
more  conclusive  nature. 

GR.\ir.\>r,  Baron.  I  ara  clearly  of  the  same  opinion  ;  there  should  certainly  be 
every  possible  check  imposed  on  the  conduct  of  attornies  ;  for  the  courts  in  which 
they  practice  are  in  some  degree  responsible  for  their  conduct ;  but  I  think  with 
Lord  Manslield,  that  when  a  verdict  has  once  es-[237]tablished  the  client's  liability, 
it  would  be  dangerous  so  to  qualify  it  as  is  now  attempted. 

Wood,  Baron.  I  am  also  of  the  same  opinion  ;  it  would  be  attended  with  most 
mischievous  consequences  if  we  should  grant  this  motion.  We  have  no  authoiity  so 
to  change  a  verdict. 

Garrow,  Baion.  The  law  is  sufficiently  jealous  of  the  conduct  of  professional 
men,  and  has  provided  many  wholesome  regulations  as  checks  upon  their  conduct,  but 
we  are  not  to  carry  that  jealousy  so  far  as  to  say  we  will  not  allow  them  the  benefit 
of  a  verdict  found  for  them  by  a  Jury.  I  consider  that  a  verdict  so  found  is  not  less 
conclusive  than  a  judgment  by  default. 

Per  Curiam.     Rule  discharged,  with  costs  *. 

[238]  The  King  v.  Harvey.  On  an  immediate  Extent  in  Chief.  Wednesday, 
12th  May  1819. — The  Coui't  will  not  grant  a  new  writ  of  extent  of  the  date  of 
a  former  tested  several  years  before  (between  8  and  9  in  this  case)  on  the  ground 
that  the  defendant  has  been  since  found  to  have  been  further  indebted  to  the 
Crown,  and  to  have  had  at  the  time  of  issuing  the  first  extent,  property  not  then 
known  to  belong  to  him,  and  though  his  goods  and  chattels  seized  and  sold  under 
that  writ,  produced  only  so  much  as  would  satisfy  but  a  very  small  part  of  the 
Crown's  oi'iginal  debt. — But  a  new  writ  of  present  teste  should  be  issued,  which 
may  be  done  at  any  time  on  application  to  a  Baron,  where,  while  the  Crown  debt 
be  unsatisfied,  the  defendant  becomes  possessed  of  newly-acquired  property. 

Clarke  moved  for  an  oi'der  for  leave  to  i.ssue  a  new  writ  of  extent  of  a  former 
teste  (the  28th  November,  1810)  on  an  affidavit,  stating  the  issue  the  writ  of  that  date 
for  the  sum  of  9001.  due  from  the  defendant  to  the  King,  for  the  amount  of  property 
duty  and  assessed  taxes,  received  by  him  fiom  the  parish  of  which  he  was  collector  ;  that 
on  the  4th  of  Jaiuiary,  1811,  an  inquisition  was  held,  finding  the  defendant  possessed 
of  certain  goods  and  chattels  of  the  value  of  2991.  las.  which  the  slieriff  seized  ;  that 
aft«r  the  i.ssuing  of  the  extent  it  was  discovered  that  a  further  sum  of  8881.  was  also 
duo  from  the  defendant  to  the  Crown,  which  still  remained  unpaid  ;  and  that  since  the 
holding  the  inqui.sition,  it  had  l>cen  ascertained  that  the  defendant,  at  the  time  of 
i.ssuing  the  extent,  was  interested  in  certain  leasehold  estates,  which  had  not  been 
seized  into  the  King's  haiiils. 

It  was  suggested  that  the  motion  had  for  object  the  over-reaching  a  fi-.uidnlent 
conveyance. 

But  the  Court  I'efused  the  application  ;  for  that  it  would  bo  attended  with  very 
mi.schievous  consequences  if  the  Court  should  grant  such  an  order ;  as  it  would 
have  the  efl'ect  of  bringing  before  a  [239]  -^wy  all  the  circumstances  relating  to  the 
transfer  of  the  property  after  so  long  a  period,  to  the  proliablc  prejudice  of  liona  fide 
pnrchascis. 

On  application  being  then  made  for  a  writ  of  the  present  date,  they  .said  tli.at  that 
would  be  granted  of  course  out  of  Court  liy  a  Bai'on  ;  for  while  the  King's  del>t 
remained  un.satisfied,  a  new  extent  might  at  any  time  be  had  without  nintidn,  if  llio 
defendant  should  sul)se(iuentlv  liave  ac(piire(l  anv  other  property. 

Nil. 

Jaudine  v.  Haves  and  Bonnry.  Saturday,  IHth  May  1819. — The  .allid.ivit  of 
service  of  subpima  on  a  bill  filed  for  obtaining  an  injunction,  to  stay  process  at 
law,  in  this  Couit,  served  on  the  attorney  of  the  plaintill'  at  law,   must  state 

*  An  affidavit  was  put  in,  denying  the  terms  of  the  special  finding ;  but  the 
Court,  as  it  appears,  did  not  proceed  >ipon  that. 
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positively  that  neither  the  attorney  nor  his  ch'ent  knew  where  to  find  the  defen- 
dant, nor  where  he  might  be  served  with  the  process,  or  it  will  be  considered 
insufficient  on  a  motion  for  that  purpose,  however  full  it  may  be  in  all  other 
respects. 

An  injunction  was  moved  for  on  an  affidavit,  made  by  the  plaintiffs  attoi'ney,  which 
stated  that  the  defendants  having  reco^-ered  a  verdict  for  damages,  on  which  they  had 
entered  up  judgment,  and  had  brought  actions  against  the  bail  ;  that  a  bill  was  filed 
on  the  2Sth  of  April  last,  in  this  Court,  for  an  injunction  to  restrain  further  proceed- 
ings in  the  actions  both  against  the  principal  and  the  bail;  that  on  the  13th  of  this 
instant.  May,  the  deponent  applied  to  the  defendant's  attorney  in  the  actions  at  law, 
and  tendered  him  a  subpcuna,  and  enquired  of  him,  if  he  would  appear  for  the  defen- 
dant Bonney,  when  he  said  that  he  had  received  no  instructions  to  appear,  and  there- 
fore should  not ;  and  that  he  [240]  also  refused  to  inform  the  deponent  where  the  said 
defendant  was  to  be  found,  or  whether  he  knew  him  personally  or  not. 

The  Court  refused  the  motion,  because  the  attidavit  was  insufficient,  in  not  stating 
as  the  practice  of  this  Court  requires,  that  neither  the  deponent  nor  his  client  knew 
where  the  plaintiff  was  to  be  met  with,  nor  where  he  might  be  serveil  with  the 
subpcena. 

Nil. 

[241]    In  THE  Exchequer  Chamber.    Coram  Richards,  Lord  Chief  Baron. 

Noel  and  Others  r.  Lord  Henley  and  Others.  Monday,  10th  May  1819. 
Gray 's-Inn  Hall,  13th  and  14th  January.  Exchequer  Chamber,  3d  and -tth  Feb. — 
Construction  of  Will.  Devise  of  testator's  real  estates  in  A.,  derived  from  the 
bounty  of  a  collateral  branch  of  his  family  to  trustees  upon  trust  to  sell,  to  pay 
ofi"  two  mortgages  on  another  real  estate  inherited  from  his  ancestors  in  B.  and 
devised  by  his  will  in  strict  settlement — and  to  paj^  to  his  wife  50001.  in  part 
satisfaction  of  10,0001.  secured  to  her  by  their  marriage  settlement  out  of  certain 
trust  funds— and  to  pay  a  legacy  of  30001.  to  a  legatee,  one  of  the  present 
plaintifis,  (he  being  also  one  of  the  devisees  of  the  residue  of  the  money  to  arise 
by  the  sale  of  the  said  real  estate),  as  soon  as  sufficient  monies  should  have  arisen 
by  the  said  sale,  and  after  satisfaction  of  the  payments  in  the  will  before  directed 
to  be  made  thereout,  the  legacy  to  carry  interest  from  the  testator's  death — and 
also  to  pay  such  part  of  such  other  of  his  just  debts  and  of  the  other  pecuniary 
legacies  by  him  thereinafter  given  and  bequeathed,  or  which  he  should  give  or 
bequeath,  as  his  personal  estate  not  thereinafter  specifically  bequeathed  and  the 
personal  estate  bequeathed  to  him  from  the  same  source  as  the  first  mentioned 
real  estate,  should  not  extend  to  pay  and  satisfy  ;  and  after  such  pajmient  to  invest 
the  same  in  government  securities  in  their  (the  trustees)  names,  in  trust  to  pay  the 
dividends  in  a  certain  prescribed  manner  for  the  benefit  of  the  plaintiffs  and  their 
families  :  and,  after  giving  various  other  pecuniary  legacies,  he  directed  that  all 
the  legacies  given  by  him  should  be  paid  in  full,  without  any  deduction  for  the 
legacy  duty,  and  (where  no  time  had  been  mentioned  for  their  payment)  within 
twelve  calendar  months — he  then  gave  all  the  residue  of  his  personal  estate  to  his 
wife  whom  he  appointed  executrix,  and  he  made  the  trustees  executors  of  his 
will — the  testator's  wife  died  in  his  life-time  : — Held,  that  the  trust,  for  the  pay- 
ment of  those  particular  debts  and  legacies  out  of  the  real  estate  devised  to 
be  sold,  was  not  a  general  exemption  of  the  personal  estate  to  the  extent  of 
their  amount,  in  all  events  ;  but  that  it  was  only  a  partial  exemption,  on  behalf 
of  the  person  to  whom  he  had  l)equeathed  the  residue  (his  wife) :  and  that  that 
bequest  having  lapsed,  the  residue  of  the  personal  estate  was  no  longer  exonerated 
in  favour  of  the  next  of  kin,  but  had  again  become  chargeable  with  all  the  burthens, 
to  which  personalty  is  primarily  liable,  viz.  the  personal  and  proper  debts  of  the 
testator,  and  legacies  not  otherwise  provided  for — once  more  exonerating  the 
devised  estate,  in  favour  of  the  trust  on  behalf  of  the  residuary  legatees. — It  was 
therefore  declared  that  the  mortgage  on  the  estate  in  B.  should  be  paid  off  out 
of  the  personalty,  and  that  the  other  (which  was  an  incumbrance  on  the  derivative 
estate  in  A.  before  it  became  the  testator's  property)  should  be  paid  out  of  the 
produce  of  that  estate  :  that  the  50001.  which  had  lapsed  was  not  a  resulting  trust 
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for  the  benefit  of  the  heir-at-law,  but  was  (as  well  as  the  payment  of  the  nioit- 
gage  debt  which  was  not  originally  the  proper  debt  of  the  testator)  a  simple 
charge  on  the  devised  estate,  which  might  be  dischai'ged  by  the  devisees :  and 
that  it  was  not  obligatory  on  the  trustees  to  sell  the  devised  estates  absolutely  in 
the  first  instance. — Keal  estate  being  devised  in  trust  to  sell  at  such  time  or  times 
after  the  testatoi''s  decease,  as  should  seem  most  advisable,  either  together  or  in 
separate  parcels,  by  auction  or  private  conti'act — the  trustees  to  stand  possessed 
of  the  produce  of  the  sale,  and  the  rents  and  profits  accruing  in  the  mean  time 
upon  the  trusts  of  the  devise. — Held  not  to  invest  the  trustees  with  an  unqualified 
discretion  in  respect  of  the  sale,  or  to  entitle  them  to  retain  the  accumulation  of 
the  mesne  rents  and  profits  to  answer  the  exigencies  of  the  will ;  but  that  the 
residuary  cestuis  que  trust  were  entitled  to  recei\'e  their  respective  proportions  of 
the  accruing  rents  and  profits  from  the  end  of  the  year  after  the  death  of  the 
testator,  on  the  pi'inciple  of  the  lule  laid  down  in  the  case  of  Sitwell  v.  Barnard: 
the  words  "  as  should  seem  most  advisable,"  being  held  to  be  equivident  to  the 
phrase,  with  all  convenient  speed." — A  legacy  bequeathed  to  be  paid  out  of  the 
rents  a!id  profits,  and  the  produce  of  sale  of  a  real  estate  devised  to  be  sold  for  the 
payment  of  such  legacy  inter  alia  being  in  a  subsequent  part  of  the  will  directed 
by  a  general  clause,  extending  to  all  the  legacies  before  given,  to  be  paid  in  full, 
free  of  the  duty. — Held,  that  the  duty  on  that  particular  legacy  must  be  paid  out 
of  the  same  fund,  and  not  out  of  the  personalty,  the  exemption  from  the  duty 
Iteing  an  augmentation  of  the  legacy,  and  therefoie  payable  out  of  the  specific 
fund. — Practice.  If  the  testator's  personalty  be  clearly  more  than  sufficient  for 
payment  of  the  debts,  legacies,  funeral,  and  other  expences,  &c.  .so  that  there  be 
no  occasion  to  resort  to  the  produce  of  the  estate  devised  to  be  sold  for  the  purpose 
of  creating  a  subsidiary  fund  for  the  exigencies  of  the  will,  the  Court  will  proceed 
to  decree  execution  of  the  trusts  in  exoneration  of  the  fund,  without  waiting  for 
a  final  report,  which  would,  in  strictness,  be  necessary,  or  until  all  the  devised 
property  should  be  sold. 

[S.  C.  Daniell,  211.  Varied,  nom.  A''ocI  v.  Noel,  1823,  12  Price,  214.  Discussed,  Loach 
V.  Peters,  1834,  1  My.  &  K.  489  ;  Aittvood  v.  Small,  1835-8,  G  CI.  &  F.  232  ;  Attorney- 
General  v.  Giles,  1860,  5  H.  &  N.  255.  Keferred  to.  In  re  Turnlmll ;  Slipper  v.  fFade, 
1905,  1  Ch.  726.] 

The  plaintiff's,  who  were  beneficially  interested  under  the  will  of  the  late  Lord 
Wentworth,  filed  [242]  the  present  bill  against  the  trustees  under  the  will — the  heirs 
at  law — and  the  next  of  kin  of  the  testator,  for  the  purpose  of  obtaining  a  declara- 
tion of  the  trusts,  and  a  decree  for  their  being  carried  into  execution. 

The  bill  charged  that  the  testator  l)y  his  will  (dated  8th  June,  1815)  had  devised 
to  trustees  (the  defendants,  Lord  Henley  and  Sir  J.  B.  Burgess)  all  his  real  and 
personal  propei'ty,  the  first  of  which  consisted  of  two  distinct  estates,  and  which,  for 
the  sake  of  distinction,  may  be  called  shortly  his  Leicestershire  estate,  and  his  Kowney 
estate,  the  former  being  his  own  estate  of  inheritance  (and  which  he  had  devised  l>y 
his  will  in  strict  settlement),  and  the  lattei'  derived  to  him  from  the  Kownej'  family. 
That  latter  estate  he  had  by  his  will  devised  to  the  trustees  upon  the  trusts  in  ([Uestion, 
as  follows  :  as  to  such  of  [243]  his  real  estates  as  he  had  power  to  dispose  of  under 
the  inairiage  settlement,  or  will,  or  as  the  heir  at  law  of  Thomas  Kowney — in  tiust  to 
sell,  at  such  time  or  times  after  his  (the  testator's)  decease  as  should  seem  most 
advisable  ;  either  together  or  in  separate  parcels,  and  at  one  or  several  times,  iVc,  either 
by  pnlilic  auction  and  sale,  or  by  private  contract,  as  should  appeal'  mcjst  ad\aritageous  : 
and  they  the  said  tiustees  were  to  stand  possessed  of  the  nidiiies  to  arise  therefrom, 
and  of  the  rents  and  profits  in  the  mean  time  upon  the  following  trusts  : 

Fii'st,  to  pay  oil'  a  sum  of  20001.,  charged  on  some  part  of  tlie  said  estates,  and 
wiiich  sum  was  a  charge  upon  the  Ivowncy  estate  by  mortgage  before  it  became  the 
property  of  the  testator;  2dly,  to  pay  oil'  a  sum  of  20,0001.,  described  l)y  the  will,  to 
bo  then  due  and  owing  and  secured  to  Mary  the  widow  of  Lord  K.  Manner.s,  b}- 
moi'tgage  of  part  of  the  testator's  Leicestci'shire  estate,  and  all  interest  thei-eon  up  to 
the  time  of  payment ;  and,  3dly,  to  pay  the  sum  of  50001.  to  the  testator's  wife, 
in  part  satisfaction  of  10,0001.  secured  to  her  by  their  marriage  settlement  out  of 
certain  trust  funds;  and  the  sum  of  30001.  to  the  plaiiililV  Noel  (both  to  be  |)aid  lus 
soon  ;is  suliieient  monies  should  ha\c  ari.scn  by  the  .-said   sale,  and  after  satisfaction  of 
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the  former  pa^vments  therein  before  directed  to  be  made  thereout,  and  to  carry  interest 
from  the  testator's  death),  and  also  to  pay  such  part  of  such  other  of  his  just  debts, 
and  of  the  other  pecuniary  le-[244]-gacies  by  him  therein  after  given  and  bequeathed, 
or  which  he  should  give  or  bequeath,  as  his  personal  estate  not  therein  after  specifically 
bequeathed  and  the  personal  estate  of  the  said  Thomas  Rowney  should  not  extend  to 
pay  and  satisfy.  And,  after  such  payments,  the  trustees  were  directed  to  in\'est  the 
residue  in  government  securities,  in  their  names,  in  trust  to  pay  the  dividends  and 
annual  proceeds  of  one  moiety  thereof  to  the  plaintiff  Noel  for  life,  and  after  his  decease 
to  pay  his  wife  an  annuity  of  2001.,  and  transfer  the  said  moiety  to  his  children,  to 
vest  when  they  should  become  of  age  or  marry,  subject  nevertheless  to  the  appoint- 
ment or  will  of  Noel,  with  other  especial  directions  as  to  the  manner  of  such  children 
taking.  And  as  to  the  other  moiety  (and  also  the  first  mentioned  moiety,  if  there 
should  be  no  children  of  Noel  to  take  it),  to  pay  the  dividends  to  such  persons  as  the 
plaintifi"  Anna  Cathei'ina,  the  wife  of  the  plaintifi'  Biscoe,  should  appoint  :  or  in  default 
thereof  to  her  own  use  ;  and  after  her  death  to  pay  the  moiety  to  her  children,  subject 
to  an  annuity  to  Biscoe,  in  nearly  the  same  way  as  the  other  moiety  bad  been  directed; 
to  be  paid  to  the  children  of  Noel,  excepting  only  their  eldest  .son,  who  was  excluded 
from  any  share  ;  and  in  case  theie  should  be  no  children  living  of  cither,  the  whole 
of  the  residue  to  arise  by  such  sale  was,  with  all  convenient  speed,  to  be  laid  out  and 
invested  by  the  said  trustees  in  the  purchase  of  freehold  estates  in  fee,  in  England,  as 
near  as  possible  to  the  testator's  other  estates,  to  be  settled  to  the  same  uses,  and  upon 
the  same  [245]  trusts  as  the  testator's  Leicester  and  Warwick  estates  comprised  in  his 
marriage  settlement,  or  such  of  them  as  should  at  that  time  be  capable  of  taking  efi'ect : 
the  produce  of  such  stock,  in  the  mean  time,  to  be  paid  to  the  persons  who  would  be 
entitled  to  the  profits  of  the  estates  if  purchased.  Then  after  giving  other  pecuniary  y 
legacies,  the  testator  directed  that  all  the  legacies  given  by  him  should  be  paid  in  full,  |< 
whhout  any  deduction  for  the  legacy  duty  ;  and  all  legacies  in  respect  of  the  payment 
of  which  no  time  had  been  mentioned,  were  directed  to  be  paid  within  twelve  calendar 
months.  He  then  gave  all  the  rest  and  residue  of  his  personal  estate  and  eflFects  what-  , 
soever,  which  should  exceed  the  payment  of  his  debts,  not  otherwise  provided  for,  S 
legacies,  funeral,  and  testamentary  expences,  to  his  wife ;  and  he  appointed  her  and  . 
his  trustees  executrix  and  executors  of  his  will. 

The  bill  then  stated,  that  the  testator  died  in  April,  181-5,  having  survived  his  wife, 
leaving  certain  of  the  defendants  his  next  of  kin— that  his  personal  estate  was,  exclusive 
of  such  parts  thereof  as  had  been  specifically  bequeathed,  more  than  sufficient  for  the 
payment  of  all  his  debts,  and  for  which  the  real  estates  were  not  made  the  primary 
fund,  his  funeral  and  testamentary  expences,  and  his  pecuniary  legacies,  and  the 
residuary  bequests  of  the  purchase-money  arising  from  the  sale  of  the  real  estates  given 
in  moieties  as  aforesaid — that  the  plaintifi"  Noel  had  six  children  between  the  ages  of 
sixteen  and  four  years  ;  [246]  and  Catherina  Biscoe  had  nine  children,  besides  her 
eldest  son,  two  of  whom  (daughters)  had  attained  the  age  of  twenty-one  years,  and 
the  rest  were  infants  from  sixteen  to  four  years  old. 

The  plaintiffs  then  charged,  that  it  was  the  duty  of  the  executors  to  proceed  to  sell  1^ 
the  lands,  and  perform  the  trusts  of  the  will — that  until  the  sale  and  investment  of  m 
the  purchase-money,  the  trustees  ought  to  pay  one  moiety  of  the  rents  and  profits  of  ■ 
the  real  estates  directed  to  be  sold,  accruing  from  the  death  of  the  testator,  to  plaintiff 
Noel ;  and  the  other  to  plaintiff"  Anna  Catheiina  Biscoe,  after  having  paid  thereout  the 
interest  on  the  charges  and  incumbrances  thereon — that  a  competent  part  of  the 
testator's  personal  estate  ought  to  be  appropriated  and  applied  in  payment  of  the 
legacy  duty,  attaching  upon  the  residuary  bequest  of  the  purchase-money  to  the  plain- 
tiffs and  their  children  ;  but  that  the  trustees  acting  in  concert  with  other  defendants 
(the  testator's  next  of  kin),  had  refused  to  do  so  ;  and  that  the  executors  declined  to 
proceed  to  a  sale  of  the  said  estates  without  the  direction  and  authority  of  this  Court. 

The  bill  then  having  suggested  that  the  defendants,  the  next  of  kin,  pretended  that 
the  plaintiffs  were  not  entitled  to  the  rents  and  profits  of  the  estates  directed  to  be 
sold,  except  they  should  not  be  sold  within  a  reasonable  period  after'  the  tes.a'or's 
death — nor  to  call  upon  the  next  of  kin  to  pay  the  legacy  duty  on  the  said  residuary 
be-[247]-quest  out  of  the  testator's  personal  estate  ;  but  that  it  ought  to  be  deducted 
from  the  said  bequest — charged  the  contrary,  and  prayed  a  decree  accordingly. 

The  defendants  Lord  Henley  and  Sir  J.  B.  Burgess,  by  their  answei-,  submitted 
the  questions  of  the  right  of  the  parties  to  the  judgment  of  the  Court,  and  particularly 
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whether  any  duty  was  payable  on  the  residuary  bequest  under  the  45th  Geo.  III.  ;  and 
if  so,  whether  that  bequest  were  a  legacy  within  the  meaning  of  the  exonerating  clause 
of  the  will.  They  stated  that  they  had  very  considerably  reduced  the  amount  of  the 
testiitoi's  personal  estate,  by  having  made  large  payments  to  the  next  of  kin,  which 
had  rendered  it  insufficient  to  satisfy  tlie  20001.  and  20,0001.  ;  and  submitted  that  there- 
fore it  had  become  necessary  that  a  sale  of  the  estates  should  take  place  as  soon  as 
possible  for  their  indemnity,  moie  particularly  as  landed  property  had  l)ecome  con- 
siderably decreased  in  value  ;  and  that  they  ought  to  be  permitted  to  retain  the  rents 
and  profits  until  the  same  should  be  .sold. 

The  cause  came  on  to  be  heard  on  the  29th  April,  when 

Martin  and  Newland  appeared  for  the  plaintiffs,  and 

Fonblan(|ue  and  Belt  for  the  defendants,  the  trustees  and  executors. 

[248]  l>auucey,  "Wingfield,  Shadwell,  and  Lovat,  for  the  heirs  at  law  and  next 
of  kin. 

West,  for  the  infants  interested  under  the  will,  and 

Longley,  for  defendants  to  a  supplemental  l)ill. 

The  Court  having  decreed  the  will  to  be  established  and  the  trusts  to  be  pei'formcd, 
referring  it  to  the  Deputy  Remembrancer  to  make  the  necessary  enquiries,  and  take  the 
usual  accounts:  the  Deputy  Kemembraneer  on  the  ISth  December,  181S,  made  his 
report,  and  the  cause  now  came  on  for  further  directions. 

January  1 2. — Fonblanque  and  Belt  for  the  trustees,  objected  in  limine  that  the  Court 
could  not  proceed  on  the  present  report,  till  all  the  estates  devised  for  sale  should  be 
sold  ;  and  they  submitted  that  the  only  regular  course  was  to  move  for  lea\e  to  make 
a  separate  report,  or  for  a  reference  to  ascertain  whether  it  would  be  proper  that  any 
part  of  the  estates  not  yet  sold  should  be  sold  ;  but  on  that 

The  Lord  Chief  Baron  observed,  that  although  the  objection  was  a  proper  one  on 
the  part  of  the  trustees,  and  that  the  course  suggested  would  have  been  the  more 
regular  proceeding,  he  still  ho]jed  that  the  objection  might  be  overcome  ;  for,  as  in  this 
case,  it  was  quite  clear  that  the  money  already  brought  into  Court,  arising  from  the 
sale  [249]  of  such  part  of  the  estates  as  had  been  sold,  was  more  than  sufficient  to  pay 
all  the  incumbrances,  debts,  legacies,  and  expences  (and  if  there  were  not,  nothing 
could  have  been  done  even  on  a  sepaiate  report) ;  and  as  therefore  no  mischief  could 
arise  from  proceeding  without  the  final  i-eport,  he  would  not  put  the  parties  on  an 
objection  of  mere  form  to  the  inconx'enience  of  so  long  a  suspension  of  the  good  eti'ects 
to  all  the  persons  interested  in  the  property,  of  discharging  it  from  the  burthen  of 
debts  and  legacies  ;  and  there  being  enough  in  Court  for  that  purpose,  he  should  con- 
sider himself  at  liberty  to  order  that  the  I)eputy  licniembrancergo  on  with  the  decree 
which  could  however  be  suspended  from  time  to  time,  on  a])p!ication  to  the  Court,  as 
often  as  there  might  lie  reason  foi'  it,  looking  only  to  the  exigencies  of  the  will. 

Martin  and  Newland  for  the  plaintiffs,  then  submitted  to  the  Court,  that  the 
plaintiil's  who  were  tenants  for  life  of  the  trust  funds,  were  by  the  express  woids  of 
the  will,  and  on  the  principle  laid  down  in  the  case  of  Sihucll  v.  JJernard  (fi  Vcs.  520), 
entitled  to  the  rents  and  profits  of  the  devised  estates  till  sale  ;  for  they  contended 
that,  from  the  language  of  the  will,  it  was  clear  that  the  testatoi'  intended  to  benefit 
the  plaintiffs  Noel  and  Anna  Catherina  Biseoc  very  largely — that  the  words  of  the 
bequest  shewed  that  the  legacy  of  30001.  was  to  be  paid  out  of  the  general  pro-[250]- 
duce  of  the  estates,  whether  that  were  the  produce  of  the  sale,  or  of  the  rents  and  profits, 
the  legacy  having  been  declared  to  be  intended  to  bear  interest  from  the  testator's 
death  ;  and  sui'h  interest  must  necessarily  arise  fiom  the  leuts  and  profits.  In  SitwM 
v.  BeiiMiil  the  rule  is  laid  down  decisively,  that  where  a  residue  is  given  after  various 
legacies,  those  legacies  shall  be  payable  at  the  end  of  a  year  from  the  death  of  the 
testator  :  the  Chancellor  there  holding  that  convenience  was  to  bo  called  in  to  aid  the 
construction  of  wills,  as  to  the  commencement  of  the  period  of  enjoyment  by  the  tenant 
for  life ;  that  the  beneficial  enjoyment  is  not  to  be  postponed  ])y  tiie  accidental 
diffieidties,  which,  in  most  cases,  present  themselves  to  impede  the  early  execution  of 
wills,  and  the  putting  the  property,  of  whatever  nature  it  be,  into  a  disposable  slute  ; 
and  that,  where  th.it  could  not  be  done  for  any  time,  the  end  of  the  year  is  to  be  taken 
as  the  period  at  which  it  to  be  rendered  bcneticial.  Tiicre  being  tJierefore  nofln'ni' in 
the  will  indicative  of  any  intention  on  the  part  of  the  testator  that  the  siui)lus  rents 
and  profits  (jf  the  est.-ites,  devised  to  be  sold,  should  accunnilnle  to  form  an  aggregate 
fiuiil,  Ihcy  uiged  that  the  |)laiutitfs  Noel  and    Hiscoc   were  enlitleil  tii  a  |)roportioii  of 
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the  rents  and  profits,  if  not  from  the  death  of  the  testator,  at  least  from  the  end  of  the 
year  after. 

Foublanque  and  Belt :  Benyon,  Pepys,  and  Longley,  contended,  on  the  other  hand, 
that  the  present  case  was  distinguishable  from  SitwM  v.  Iki-[251']-nard,  because  there 
the  direction  was  imperative  that  the  trustees  should  lay  out  the  residue,  with  all 
convenient  speed,  meaning  as  speedily  as  possible  ;  whereas  here  the  testator  had  given 
them  a  full  discretion  by  the  words  at  such  time  or  times,  and  in  such  manner  as  they 
should  think  most  advantageous  ;  and  here  also  the}'  had  duties  to  perform,  which 
rendered  it  desirable  that  they  should  augment,  as  much  as  possible,  the  produce  of 
the  estates  devised  to  meet  those  duties.  The.y  urged  therefore  that  the  plai)itift's  were 
not  entitled  until  an  actual  sale  should  be  effected,  and  in  the  mean  time  the  rents  and 
proKts  ought  to  form  a  fund  in  the  hands  of  the  trustees  to  answer  the  exigencies  of 
the  will. 

[Lord  Chief  Baron.  I  think  the  words  "  with  all  convenient  speed,"  not  in 
substance  distinguishable  from  the  directions  given  in  this  will.] 

Martin  having  replied. 

The  Lord  Chief  Baron  stated  that  (without  intending  at  present  to  give  a  final 
opinion  on  the  question)  he  considered  this  case  to  be  within  the  rule  of  Sitwell  v. 
IJeinurd :  and  that  it  is  the  duty  of  Courts  to  carry  into  execution,  as  far  as  they  can, 
the  directions  of  the  tesUitor,  according  to  what  may  be  collected  from  the  language 
of  the  will.  The  words  (said  his  Lordship)  in  this  devise,  directing  the  estates  to  be 
sold  "at  such  time  or  times  after  the  testator's  decease,  as  to  the  trustees  should  seem 
most  advisable,"  I  consider  as  equivalent  to,  "  with  all  convenient  speed,"  and  [252] 
the  immediately  subsequent  words,  do  not  alter  the  sense ;  they  only  give  authority 
to  sell  either  by  public  auction  or  private  contract.  I  admit  th.at  the  direction  that 
they  should  stand  possessed  of  the  rents  and  profits  until  sale  is  strong  ;  but  the 
question  is,  whether  it  is  strong  enough  to  get  rid  of  the  rule  as  laid  down  in  Sitwell 
v.  Jkniaid  ?  The  Court  in  that  case  put  a  construction  on  similar  words,  and  I  hold 
myself  bound  to  defer  to  the  authority  of  that  decision  ;  for  there  should  prevail  an 
uniformity  in  legal  determinations.  The  convenient  rule  is  there  laid  down  to  be, 
that  the  beneficial  enjoyment  should  commence  at  the  end  of  the  year  from  the  death 
of  tlie  testator  ;  and  the  Couit  in  that  case  avowedly  overlooked  such  words  as  those 
which  follow  here,  where  they  were  inconsistent  with  the  testator's  apparent  general 
intention.  In  the  case  of  Gaskcll  v.  Han/tan  (6  Ves.  159),  Sir  AVilliam  Grant  took 
great  pains  to  shew  that  the  particular  words  of  the  will  necessarily  excluded  the 
operation  of  the  rule  in  that  instance.  The  case  of  Sitwell  v.  Bernard  was  extremely 
well  considered,  and  established — upon  a  review  of  the  several  authorities  of  Hutrheon 
V.  Manninc/toii,  Entwistle  v.  Markland,  and  Stuart  v.  Bruere,  (and  indeed  all  the  cases 
were  there  brought  under  consideration) — that  the  rule  of  convenience  must  prevail 
in  directing  the  proper  period  for  the  payment  of  legacies  ;  and  that  that  is  generally 
the  end  of  the  year.  Lord  Eldon,  in  that  case  observes,  that  the  decisions  of  both 
[.lOrd  Thurlow  and  Lord  Kosslyn  as  to  time  im-[253]-pose  ditticulties  upon  him  ;  but 
he  agrees  as  to  the  principle  :  and  I  entirel}'  concui-  with  every  word  of  Lord  Eldon's 
judgment  in  that  determination.  At  present  thei-efore  I  am  strongly  inclined  to  be 
of  opinion  that  the  tenant  for  life  is  entitled  to  the  rents  and  profits  which  he  claims; 
l)ut  I  will  reserve  my  final  determination  till  Friday. 

Wednesday,  January  13. — Martin,  Benyon,  Newland,  West,  and  Longley,  now 
submitted,  that  the  30001.  given  to  Noel  was  a  legacy,  and  that  the  bequest  of  the 
residue  of  the  produce  of  the  sale  of  the  Rowney  estate  was  also  a  legacy,  and  that 
the  duty  on  them  being  directed  by  the  testator  to  be  paid,  it  ought  to  be  paid  out  of 
the  personal  estate,  which  is  always  to  be  considered  the  piimary  fund  for  that 
piu'ijose. 

Dauncey,  Wingfield,  Shadwell,  and  Lovat,  for  the  heirs  at  law,  who  were  also  of 
the  next  of  kin,  and  others  of  the  next  of  kin,  who  were  not  heirs  at  law,  contended 
that  the  personal  estate  was  not  liable,  but  that  the  duty  should  be  paid  out  of  the 
real  estate. 

[The  Lord  Chief  Baron.  The  legacy  duty  is  a  charge  upon  the  legac}',  not  upon 
the  estate  ;  but  where  the  legacy  is  given  free  of  duty,  it  is  an  increase  of  the  legacy 
itself,  and  ought  therefore  to  be  paid  out  of  the  same  fund.] 

It  was  then  contended,  on  the  part  of  the  [254]  plaintiffs,  that  the  principal  and 
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interest  due  on  the  mortgage  of  20,0001.  (which  was  originally  a  debt  due  from  l.oid 
Wentworth)  and  on  that  of  20001.  (by  which  the  personal  estate  of  Lord  Wentworth 
had  been  benetitcd  to  that  extent)  ought  to  l)e  paid  out  of  the  personal  estate,  and 
also  the  legacy  to  Mr.  Noel  of  ."50001.  :  and  that  the  bequest  to  Lady  Wentworth 
having  lapsed  by  her  death,  it  should  go  to  the  persons  entitled  to  the  fund  out  of 
which  it  was  to  have  been  paid,  and  not  to  the  next  of  kin  as  personal  estate  undisposed 
of  by  the  will. 

On  the  first  point  it  was  urged,  that  no  exoneration  of  the  personal  estate  was 
intended  by  the  testator ;  or  if  there  was,  it  was  only  a  partial  and  particular  exonera- 
tion for  the  benefit  of  the  widow,  the  re.siduary  legatee  :  and  she  having  died  before 
the  testatoi',  the  intended  exemption  of  the  personal  estate  failed,  which  therefore 
would  again  become  liable  to  the  burthens  to  which  by  law  it  was  subject ;  and  the 
testator  must  lie  taken  to  have  died  intestate  as  to  that :  and  in  that  respect  this  case 
was  said  to  come  within  the  principle  of  the  decisions  in  I'ickerinr/  v.  Stamford  (3  Ves. 
3:52),  Wariiii/  v.  IFard  (5  Ves.  670),  Hale  v.  Cox  (3  Bro.  C.  C.  322),  and  'M'Lehitd  v. 
Shmc  (2  Sch.  &  Lef.  538) :  for  in  this  will  there  are  no  words  shewing  any  intention 
to  throw  these  particular  burthens  on  the  real  estate,  or  to  make  that  the  primaiy 
fund  for  the  payment  of  the  specific  debts. 

[255]  On  the  other  hand  it  was  insisted  for  the  heirs  at  law  and  next  of  kin,  that 
the  testatoi-  intended  the  Rowney  e.state  to  be  applied  in  all  events  in  discharge  of  the 
20001.  and  the  20,0001.,  and  interest,  and  also  of  the  50001.  and  the  30001.,  which  are 
directed  expressly  to  be  paid  "thereout" — that  it  was  the  residue  only,  minus  all 
those  sums,  that  was  intended  to  go  to  the  devisees — that  the  personal  estate  was,  for 
the  benefit  of  the  next  of  kin,  exonerated  to  the  extent  of  those  debts  and  legacies, 
and  that  it  was  plain  from  the  declaration  of  the  testator,  that  the  residue  of  the 
personal  estate  of  Thomas  Rowney  should  be  consideied  as  his  (the  testator's)  personal 
estate,  and  not  as  land  : — that  he  intended,  by  the  disposal  of  it,  to  augment  his 
])ersoiial  estate,  and  to  such  an  intention  the  Courts  have  always  given  ett'ect ;  for 
which  they  cited  the  authorities  of  IVilliamn  v.  The  IHxhop  of  Lamlaff  {\  Cox,  245), 
llanoKc  y'.  Abbey  (11  Ves.  179),  Oray  v.  Minndhorpc  (3  Ves.  103),  Burton  v.  Knovlton 
(3  Ves.  107),  and  Bnimmel  v.  Prothero  (1  ibid.  121),  all  which  cases  were  submitted 
much  more  nearly  to  resemble  the  present  than  either  Hearing  v.  JTard,  or  Hate.  v. 
Cox ;  for  in  the  former  of  those  cases  there  was  no  exemption,  and  in  the  latter  the 
question  was  not  raised. 

[Those  cases  however  his  Loidship  distinguished  as  tui'ning  on  the  intention  ; 
whereas  the  present  was  a  case  of  intestacy  as  far  as  regarded  the  question  before  the 
Court] 

[256]  As  to  the  50001.,  .said  to  be  lapsed,  they  contended  (if  not  also  as  to  the 
other  sums  charged  on  the  real  estate),  that  if  it  should  be  held  that  there  was  a 
failure  of  those  gifts  altogether,  it  would  be  a  I'esulting  trust  for  the  benefit  of  the 
heir  at  law  ;  citing  Arnold  v.  Chapman  (1  Ves.  sen.  108),  Carnhridge  v.  Rnux  (8  Ves.  25), 
Ilutchcson  v.  Ilanimmd  (3  15ro.  C.  C.  128),  Ackroyd  v.  Smithson  (Bro.  C.  C.  503),  and 
St.  ISarbe  Trefjonwdl  v.  Sydenham  (3  Dow,  Rep.  D.  P.  194). 

It  was  besides  contended  that,  if  the  Rowney  estate  should  not  produce  money 
enough  to  pay  the  mortgages,  the  legacies  given  out  of  that  fund  could  n(jt  have  been 
dc'niandcd  out  of  the  personalty  :  and,  on  the  other  hand,  the  gift  of  50001.  having 
lapsed,  the  residuary  devisee  could  not  take  that  as  part  of  the  residue  ;  and  therefore 
that  pi'o])ortion,  at  least,  of  the  whole  of  the  i-eal  futifl,  if  it  migiit  be  so  called,  must  go 
to  the  heir  at  law,  as  being  an  undevised  part  of  the  real  estate. 

It  was  also  much  urgcil,  that  it  appeared  on  the  face  of  the  will  that  the  testator 
meant  not  only  a  benefit  to  his  widow  by  increasing  his  personal  residue  out  of  the 
Rownc}'  estate,  but  al.so  to  the  takers  of  the  Leicestershire  estate,  and  wliom.soever 
should  be  entitled  to  the  residue  of  his  personalty. 

[257]  Martin,  in  reply,  denied  that  any  supposed  intention  of  the  testator  could 
bo  used  in  aid  of  the  heirs  at  law  and  next  of  kin,  who,  if  they  had  any  claim  at  all, 
could  only  derive  it  from  an  intestiicy  ;  and  therefore  he  submitted  that  the  cases 
cited  for  the  defenrlants  flid  not  a]iply,  as  they  all  turned  on  questions  of  intention  ; 
and  it  would  be  absurd  to  say  that  any  tesUimentnry  disposition  <'ould  lie  designed 
by  the  testator  to  meet  the  event  of  an  intestacy.  He  contended,  besides,  that  the 
Rowney  estate  was  meant  by  the  testator  to  form  a  subsidiary  fund  in  aid  of  the 
personalty,  and  that  the  Leicestershire  estate  might  be  exonerated,  and  the  general 


9(3(5  NOEL   l\  LORD    HENLEY  7  PRICE,  258. 

residue  augmented,  for  the  benefit  \vlioll\'  of  the  residuary  legatees — that  the  takers 
of  the  produce  of  the  sale  of  the  Kowney  estate  were  to  be  regarded  as  the  hseredes 
faeti  of  the  testator — that  the  del)ts  and  legacies  directed  to  be  paid  out  of  it  were 
not  to  be  considered  as  to  be  raised  absolutely,  and  at  all  events  ;  but  that  they 
should  be  held  to  be  a  charge  upon  the  esfcites  for  the  benefit  of  the  creditors  and 
legatees ;  and  he  cited  8/apleton  v.  C'olville  (Ca.  Temp.  Talb.  202),  Lord  Inchiquin  v. 
French  (Amb.  38),  and  M'Lelaiul  v.  Shaiu  (2  Sch.  &  Lef.  538) — submitting  that  that 
difTerence  would  distinguish  this  case  from  that  of  Ackroyd  v.  Smiihuon,  and  that  class 
of  cases  where  the  direction  was  absolute  and  positive  to  sell  the  estate  at  all  events, 
in  which  case  there  would  (he  admitted)  be  a  resulting  trust  for  the  benefit  of  [258] 
the  heir  at  law.  Here  it  is  not  imperative  on  the  trustees  to  convert  the  real  estate 
into  money,  as  long  as  they  have  a  fund  out  of  which  the  debts  and  legacies  may  be 
readily  satisfied  ;  and  the^^  are  in  this  case  the  executors  also.  Lady  AVentworth  being 
dead,  it  stands  as  if  the  bequest  to  her  had  been  intended  to  discharge  a  debt  at  his 
death  which  he  afterwards  paid  in  his  life-time ;  and  the  reason  for  raising  the  50001., 
and  for  augmenting  the  residue  by  exemption  of  the  personalty'  then  ceased  :  and 
nothing  but  the  most  manifest  intention  or  express  direction  can  exonerate  personal 
estate  from  payment  of  debts.  He  therefore  submitted,  that  the  plaintifts  were  entitled 
to  the  declaration  prayed  by  the  bill. 

The  Lord  Chief  Baron,  at  the  close  of  the  argument,  said  he  should  take  time  to 
look  into  the  cases,  and  he  spoke  in  high  terms  of  approbation  of  the  case  of  Ackroyd 
V.  Sriiithson,  as  argued  by  the  present  Lord  Chancellor ;  but  he  distinguished  the 
present  case  by  considering  the  debts  and  legacies  directed  by  the  will  to  be  paid  out 
of  the  Rowney  estate  as  a  mere  charge  on  that  part  of  the  testator's  I'eal  property  in 
aid  of  the  personalty.  Were  it  otherwise  (said  his  Lordship),  all  debts  which  a 
testator  should  think  proper  to  cast  on  any  part  of  his  real  estate,  which  his  personalty 
might  not  be  sufficient  to  pay,  would  create  so  many  trusts  for  the  benefit  of  the 
heir  at  law. 

On  the  other  point,  his  Lordship  stated  his  then  impression  to  be  that,  as  there 
could  be  no  doubt  [259]  that  the  primary  fund  for  the  payment  of  debts  and  legacies 
was  the  personalty  ;  if  a  testator  should  give  his  residuary  personal  estate  to  a  legatee 
discharged  by  means  of  his  real  estate  of  debts,  and  that  bequest  should  lapse,  the 
bounty  intended  would  be  taken  away,  and  the  testator  must  be  considered  as  dying 
intestate  as  to  that :  not  that  the  residuary  clause  is  expunged  ;  for  it  still  forms  part 
of  the  will  and  the  probate,  and  may  be  resorted  to,  to  explain  the  intention  of  the 
testator ;  but  the  estate  is,  according  to  the  determination  in  Jl^aring  v.  Ward, 
discharged  from  the  exemption.  Here  (said  his  Lordship)  the  estate  is  not  given  to 
be  sold  absolutely,  for  the  express  purpose  of  paying  a  debt,  which  is  not  to  be  paid 
by  any  other  means.  It  is  given  to  create  a  fund  by  sale  for  certain  purposes,  and 
the  costs  of  the  sale  are  to  be  paid,  which  of  course  would  be  saved  if  the  estate  were 
not  sold.  Theie  can  be  no  doubt,  from  reading  the  will,  that  the  testator  meant  that 
some  of  his  debts  should  be  paid  out  of  his  personal  estate,  though  it  is  ditticult  to  say 
what  or  why.  The  words  are,  the  debts  not  therein  otherwise  provided  for;  now 
they  are  all  in  fact  previously  provided  for  :  or  if  it  should  be  said  that  that  expression 
alludes  to  the  provision  for  payment  of  the  20001.  and  20,000'.  out  of  the  Kowney 
estate,  that  would  go  to  make  him  admit,  that  if  he  had  not  so  far  exonerated  his 
personal  estate,  they  were  debts  which  would  have  been  chargeable  on  the  personal 
estate. 

Adv.  vult. 

[260]  The  Lord  Chief  Baron  now  delivered  judgment.  The  questions  on  the 
points  reraaiin'ng  in  this  cause  to  be  decided  aie,  whether  the  personal  estate  is 
exonerated  from  the  payment  of  debts  and  legacies,  or  of  any  of  the  debts  or  legacies ; 
and  particularly,  whether  the  sums  directed  to  be  raised  out  of  the  estate,  in  certain 
events,  and  foi'  certain  puiposes,  are  to  be  considered  as  descending,  if  I  may  use  the 
expression,  to  the  heir  at  law, — or  whether,  speaking  in  the  language  of  Equity,  they 
become  a  part  of  the  i-esidue  of  the  real  estate  devised  to  the  plaintitt's  l  These 
questions  must  depend  upon  a  strict  attention  to  the  language  of  the  will.  (His 
Lordship  then  stated  very  particularly  the  various  property  disposed  of  by  the  will, 
and  the  mannei'  and  terms  of  the  disposition,  oljserving  that  the  testator  had  emphati- 
cally expressed  his  intention  to  be,  that  all  the  Kowney  property,  whether  real  or 
personal,  was  to  be  treated  as  personal  estate,  and  he  obser\eil  also,  that  the  20001. 
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mortgage  coukl  not  be  considered  in  strictness  as  the  tcstatoi''s  own  proper  debt, 
whatever  liability  in  equity  to  pay  it  he  might  have  subjected  himself  to  by  his 
covenant.) 

As  to  the  de^^se  of  the  Rowney  estate,  his  Lordship  observed,  that  the  testator 
appeared  to  have  intended  it  to  be  applied  in  aid  of  his  personal  estate,  if  the  personal 
estate  should  not  be  sufficient  to  pay  all  the  charges  created  by  the  will. 

[261]  Now,  theie  is  certainly  here,  continued  his  Lordship,  no  general  exonei-a- 
tion.  Beyond  all  question,  it  is  a  becjuest  of  the  residue  of  the  personal  estate  and 
effects,  after  payment  of  such  debts  as  are  not  by  the  will  otherwise  provided  for, 
legacies,  funeral  and  testamentary  expences.  There  might  have  been  a  bequest  to 
the  residuary  legatee,  of  the  residue  of  the  personal  estate,  without  any  such  reference 
to  the  debts  not  provided  for ;  but  certainly  it  was  not  a  general  exoneration  :  and 
it  is  besides  quite  clear,  that  it  was  a  bequest  intended  wholly  for  her  benefit.  The 
personal  estate  must  be  considered  as  liable  in  the  first  instance,  and  that  not  because 
a  testator  intends  that  it  should  be  liable,  for  it  is  liable  by  law  though  there  were  no 
such  intention,  as  much  as  if  he  had  said  I  wish  it  to  be  so  first  applied.  No  expre.s- 
sion  of  intention  is  necessary,  any  more  than  in  the  case  of  an  heir  at  law,  whom  it 
is  not  necessary  to  shew  was  intended  to  take  the  inheribmce.  The  pei'sonal  estate 
is  liable  to  the  payment  of  debts  and  legacies,  unless  there  is  a  clear  intention  expressed 
1)3'  the  testator  to  discharge  it  from  that  liability.  Ileie  there  is  no  such  intention 
expressed.  Then  the  wife  being  dead,  the  person  for  whose  benefit  the  bequest  was 
intended  is  gone,  and  there  is  no  legatee  to  take  it.  In  the  construction  therefore  of 
this  will,  her  name  must  be  expunged,  and  then  it  comes  within  the  principle  of  the 
case  of  JFarinr/  v.  Ward.  There  was  not  in  that  case  an  intention  to  exonerate  the 
personal  estate  generally,  [262]  and  the  legatee  intended  to  be  favoured  having  died,  it 
was  held  that  the  fund  otherwise  exonerated  was  to  he  applied  exactly  as  if  nothing  had 
been  said  respecting  the  application  of  it.  If  so,  then,  whatever  the  real  intention  of 
the  testator  was,  judging  as  I  nuist  from  the  efiect  of  the  worxls  of  the  will,  and 
looking  through  it  from  one  end  to  the  other,  I  see  no  general  exemption  even 
intended.  I  see  none  but  a  personal  exemption,  and  that  is  gone,  there  being  no 
person  to  take  advantage  of  it,  and  therefore  the  testator  must  be  considered  as 
having  died  without  having  given  his  personal  estate  in  any  particular  manner. 
Debts  and  legacies  stand  upon  a  very  different  footing,  because  debts  are  to  be  paid 
prima  facie  out  of  the  personal  estate.  Legacies  may  be  paid  out  of  the  personal 
estate,  or  out  of  the  real  estate,  according  to  the  intention  of  the  testator ;  therefore 
such  legacies  as  are  not  thrown  upon  the  real  estate,  are  to  be  paid  out  of  the  personal 
estate ;  but  as  to  those  which  are  thrown  upon  the  personal  estate,  an  account  must 
be  taken  to  ascertain  if  that  fund  is  sufficient  for  their  discharge,  an  account  being 
first  taken  of  the  debts  which  were  due,  that  is,  of  such  as  are  to  be  considered  as 
due,  from  Lord  Wcntworlh  himself,  and  the  personal  estate  must  be  applied  to  the 
discharge  of  those  debts. 

With  ies])cct  to  tho.sc  legacies  which  are  thrown  upon  the  real  estate  only,  ho 
declares  that  the  Kowney  estate  shall  be  applied  to  the  dischai-ge  of  the  legacies  after 
mentioned,  so  that  [263]  the  legacies  before  mentioned  do  not  tiiereforo  seem  to  have 
been  thrown  upon  the  per.sonal  estate,  but  are  confined  to  the  real  estate. 

On  the  words,  "after  payment  of  debts,  legacies,  and  funeral  expences,"  I  must 
observe,  that  the  legacies  here  are  general,  and  would  have  been  thrown  upon  the 
personal  estate  beyond  doubt,  but  that,  on  referring  back  to  the  passage  where  the 
testator  speaks  of  "the  legacies  thereinafter  given  and  bequeathed,"  it  is  obvious  that 
they  must  be  thrown  upon  the  real  estate.  If  we  could  asccrtiiin  that  the  ■20,0001. 
was  Lord  Wcntworth's  own  debt,  of  course  the  personal  estate  must  go  to  pay  it ;  but 
I  think,  upon  looking  into  my  notes,  that  it  can  liardly  be  coTisidercd  as  a  debt  which 
was  to  have  been  pai<l  out  of  his  ])ersonal  estiite,  that  is,  in  the  arrangement  to  bo 
made  between  the  personal  anil  real  estate. 

With  respect  to  the  legacy  of  50001.  given  to  l;a(ly  Wentworth,  that  cannot  bo 
raised  for  her,  and  it  has  therefore  become  a  iiuestion  how  far  that  legacy  is  to  bo 
thrown  into  the  lap  of  the  heir  at  law.  Now,  allow  for  a  moment  that  the  20,0001. 
must  be  considcied  as  forming  a  debt  of  Lord  Wentworth  in  the  way  wo  are  coii- 
sideiing  it,  distinguishing  the  two  estates,  it  does  seem  to  mo  that  this  is  nothing 
more  than  a  charge  u])on  the  real  estate.  If  I  once  cstJiblish  this  proposition,  that  the 
personal  estiite  is  first  to  be  applied  for  the  payment  of  that  debt  of  •-'0,0001.  then  the 
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whole  of  that  is  pi-o\idcd  foi',  and  the  real  estate  is  given,  [264]  as  it  appears  to  me, 
for  the  benefit  of  the  devisee,  subject  to  the  payment  of  such  debts  as  the  personal 
estate  may  be  insufficient  to  pa\'.  If  the  personal  estate  is  not  sufficient  to  pay  debts, 
or  any  part  of  them,  they  must  be  satisfied  out  of  the  real  estate.  It  is  the  ordinary 
case  of  personal  estate  given  to  A.  and  real  estate  to  B.  subject  to  the  payment  of 
such  debts  as  the  personal  estate  is  not  sufficient  to  satisfy.  So  much  as  is  not 
wanted  to  pay  the  debts  not  satisfied  aliunde,  must  go  to  the  devisee,  and  whether 
you  enumerate  particular  debts,  or  whether  the  charge  is  general,  it  seems  to  me  to 
be  the  same  thing  in  effect. 

I  am  of  opinion,  therefore,  that  the  arrangement  which  should  be  made  must  be 
an  application  of  the  personal  estate  to  pay  the  debts  of  Lord  Wentworth,  and  then 
the  real  estate  must  be  sold  ;  and  what  remains,  after  what  is  necessary  to  go  in  aid 
of  the  personal  estate,  must  go  to  the  devLsee.  I  caimot  draw  any  distinction  between 
a  direction  to  sell,  to  pay  particular  debts,  and  a  charge,  and  whether  it  is  to  be  sold 
out  and  out  for  the  payment  of  the  debts  or  in  aid,  it  seems  to  be  the  same  thing. 

With  respect  to  the  50001.  legacy  to  Lady  Wentworth,  if  it  can  be  called  a 
legacy,  which  I  much  doubt,  that,  whatever  it  was,  is  excluded  out  of  the  pei'.sonal 
estate ;  that  therefore  must  be  considered  as  directed  to  be  rai.sed  out  of  the  real 
estate,  and  payable  out  of  it,  supposing  she  had  lived.  With  respect  to  the  legacy  to 
Mr.  [265]  Noel  of  30001.  that  seems  to  stand  under  the  same  circumstances,  for 
though  he  is  living,  and  ready  to  receive  it,  it  is  given  out  of  the  real  estate,  upon 
which  it  is  thrown,  and  is  not  to  be  taken  out  of  the  personal  estate. 

I  acknowledge  that  I  have  had  verj'  considerable  doubts  and  difficulties  in  this 
case.  I  have  looked  through  all  the  authorities,  but  find  that  none  immediately 
apply  to  this  case.  If  there  is  any  doubt  upon  the  state  of  facts,  it  can  be  referred  to 
the  Master,  but  I  am  very  desirous  to  avoid  delay,  if  possible. 

The  Decree. 

Let  the  Deputy  Remembrancer's  report  be  varied  &c.  and  absolutely  confirmed. 

Declare,  that  the  net  amount  of  the  rents  and  profits  of  the  testator's 
devised  real  estate,  which  accrued  due  between  the  day  of  his  death  (17th  April, 
1815),  and  the  17th  April,  181G  (making  all  usual  allowances  thereout),  shall 
be  made  principal  money,  and  be  added  to  and  form  an  aggregate  fund,  with  the 
])rincipal  monies  produced  by  sale  of  the  said  estate.  Declare  the  plaintiff",  Noel,  to 
be  entitled  for  his  life  to  one  moiety  of  the  clear  rents  and  profits  of  said  devised 
estates,  accruing  between  .said  17th  April,  1816,  and  the  letting  the  purchasers  into 
possession,  and  also  to  one  moiety  of  the  interest  and  divi-[266]-dends  of  the  stock 
bought  with  purchase-money  ;  and  Mr.  Biscoe  to  the  other  moiety  :  the  trustees  to 
pay  the  balance  in  their  hands  of  the  rents  and  profits  of  the  devised  estates  to 
plaintiffs,  in  equal  moieties,  first  retaining  the  legacy  duty  thereon  : — Declare  the  sum 
of  20001.  (the  mortgaged  debt  to  Haworth),  directed  to  be  paid  out  of  the  monies  to 
arise  by  the  sale  of  the  said  real  (the  Rowuey)  estates,  and  all  interest  due  at  the  time 
of  the  testator's  death  (but  not  the  interest  accruing  during  the  first  year  after  the 
testator's  death,  which  was  decreed  to  be  paid  out  of  the  rents  and  profits  of  the 
estates  accruing  during  that  period),  and  also  the  legacy  of  30001.  to  Noel,  with 
interest  from  time  of  testator's  death,  and  the  legacy  duty  of  101.  per  cent.,  to  be 
raised  and  paid  out  of  any  of  the  monies  produced  by  the  sale  of  the  said  testator's 
said  real  estate  : — the  principal  sum  of  20,0001.,  mortgage  debt,  to  Lady  R.  Manners, 
and  all  interest,  to  be  paid  out  of  the  testator's  personal  estate  not  specifically 
bequeathed  ;  if  insufficient,  the  deficiency  to  be  supplied  out  of  the  produce  of  the  sale 
of  the  said  devised  estates  : — declare  that  the  50001.  given  to  Lady  Wentworth  is  not 
a  resulting  trust  for  the  heirs  at  law  of  the  testator,  and  ought  not  to  be  rai.sed  and 
paid  to  them,  but  that  the  same  ought  to  sink  for  the  benefit  of  the  several  persons 
entitled  to  the  said  devised  estates : — and,  the  testator  having  declared  that  the 
surplus  and  residue  of  the  personal  estate  of  his  uncle  Thomas  Kowney,  should,  from 
the  time  of  his  (testator's)  decease,  be  considered  as  part  of  his  personal  [267]  estate, 
and  not  as  land,  nor  to  be  laid  out  in  land,  be  it  so  declared  and  applied  by  his 
executors  in  payment  of  his  debts  and  legacies: — the  legacy  duty  on  the  clear 
residue  of  the  money  to  arise  from  the  sale  of  the  devised  estates,  to  be  paid  out  of 
such  residue. 
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Scott  v.  Lawson   and   Others.    v.  Sowerby  and  Others. 


Wood  and  Others.  Thursday,  13th  May  1819. — An  old  giant  from  the 
Crown,  "of  grain,  hay,  and  herbage,"  not  shewn  to  have  been  acted  upon,  and 
under  which  no  enjoyment  or  perception  of  the  specific  tithe  claimed  (agistment) 
was  proved — held  not  to  be  sullicient  proof  of  a  title,  in  persons  claiming  under 
the  grantee,  to  the  tithe  of  agistment. — Wood,  li.  dissentiente. — "  Herbage," 
held  not  to  mean  agistment. — If  a  vicar  claiming  an  account  of  tithes  throughout 
a  whole  parish,  by  bill  in  equity,  prove  his  right  in  part  of  the  parish  only,  the 
objection  that  the  claim  is  too  largely  laid,  is  not  a  ground  for  dismissing  the 
bill. — Wood,  B.  dissentiente. 

The  above  causes  having  been  heard,  now  came  on  for  judgment. — Their  discussion 
was  in  cH'ect  nothing  more  than  a  rehearing  of  the  cause  of  Bijam  v.  Booth  and  Others, 
reported  in  vol.  ii.  of  these  Reports,  p.  231.  The  plaintift'  in  that  cause,  Dr.  Byam, 
having  died  at  Brussels  the  day  before  the  judgment  of  the  Court  was  pronounced, 
the  decree  remained  registered  onl}'  in  the  Minute  Book.  The  present  plaintilt'  was 
soon  afterwards  inducted  into  the  vicarage  of  Catterick  ;  and  he  filed  this  bill  in 
Easter  Term  1S17  against  the  defendants,  owners  and  occupiers  of  lands  in  the  parish, 
praying  an  account  and  de.sci-iption  of  the  sheep  not  producing  wool  and  lambs,  and 
of  the  horses  and  other  dry,  barren,  and  unprofitable  cattle,  which  had  been  agisted 
on  their  lands  in  the  parish. 

[268]  The  evidence  being  the  same  as  on  the  former  occasion,  and  there  being 
notliing  new  advanced  in  argument,  every  instructive  purpose  of  this  case  will  be 
answered  by  giving  such  parts  only  of  the  .several  judgments  which  were  pronounced 
by  the  Court,  as  add  to  the  authority,  or  the  reasons  of  that  decision.  The  Barons 
delivered  their  opinions  seriatim,  as  before. 

Gakkow,  Baron,  expressed  himself  as  so  entirely  concurring  in  the  opinion  of  the 
majority  of  the  Court  as  pronounced  by  them  on  the  former  occasion,  and  for  the 
same  reasons,  that  it  would  bo  sutticicnt  if  he  should  read  the  judgment  delivered  by 
the  then  Loi'd  Chief  Baron,  whose  patience  and  leaining  he  highly  eulogized,  iia 
atl'ording  a  luciil  e.vposition  of  the  opinion  which  he  had  himself  formed  on  the  (|ues- 
tion  in  this  cause.  His  Lordship  having  then  stated  in  substance  the  reasons  which 
are  to  be  found  in  that  judgment,  concluded  by  declaring  that  opinion  to  be,  th;it  the 
plainlitt'  had  clearly  made  out  his  title  to  the  tithe  of  agistment,  of  which  he  now 
claimed  an  account,  and  which  was  the  only  matter  now  in  dispute  ;  and  that  the 
defendants  had  not  offered  any  good  defence  either  in  fact  or  in  law :  and  that  there- 
fore the  vicai'  was  entitled  to  a  decree. 

Wood,  Baron,  again  declared  himself  to  be  of  the  same  opinion  as  before,  on  all 
the  points  in  the  case  ;  and  his  Lordship  entered  into  the  I'easons  on  which  th.it 
opinion  was  founded,  as  fully  as  he  has  done  on  the  former  occasion,  and  wiiicli  [269] 
were  in  substance  the  same  ;  and  he  also  cited  the  same  authorities.  The  only  new 
matter  which  his  Lordship  introduced  was  in  speaking  of  tiie  manner  of  laying  the 
claim  on  the  part  of  the  vicar,  which,  as  before,  he  condennied,  as  having  iiuen  laid  too 
largely  and  extensively  ;  for  (said  he,  in  allusion  pcrliaps  to  what  fell  from  Lord  C'hief 
Baron  Thomson  on  the  former  determination)  it  is  not  sullicient  in  a  case  where  a 
plaintiir,  by  the  fraud  and  artifice  of  laying  his  claim  more  e.xtendedly  than  his  right, 
for  the  purpose  of  excluding  adverse  testimony,  that  he  may  have  to  pay  costs  for  the 
excess,  Ijccause  it  would  in  all  eases  be  well  worth  while  for  a  party,  at  the  cxponco  of 
some  adilition  to  liis  costs,  to  establish  a  right  which  he  woidd  but  for  that  device 
not  have  been  successful  in  setting  u|)  ;  and  tlie  estabiisluncnt  of  such  claims  in  courts 
of  Law  antl  Hi|uity,  oljserved  his  Loidship,  go  down  to  after  times  as  indispulablo 
memorial  of  title,  and  therefore  should  be  regarded  with  jealousy  on  every  occasion, 
without  leferenee  to  the  immediate  eonsci|uenees  of  so  minor  an  inconvenience.  That 
he  denied  to  be  the  doctrine  of  any  Court  of  law,  whatever  might  he  the  practice 
which  had  olitaincd  in  the  Court  of  Chancery  ;  and  he  would  reject  tiie  ailniission.s  at 
the  bar  which  should  be  made  as  to  the  propriety  of  such  a  mode  of  pleading  ;  for  the 
rules  of  pleading  should  be  uniformly  founded  on  the  same  principles  in  every  Court 
in  the  kingdom. 

Ckaha.m,  Baron,  adhered  to  the  judgment  delivered  by  him  on  the  hearing  of  the 
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cause  of  [270]  Bjium  v.  Bouth,  and,  in  support  of  his  reasoning,  his  Lordship  investi- 
gated \ery  minutely,  and  commented  fully  on  the  various  and  numerous  documents 
adduced  in  evidence  in  the  cause.  Amongst  other  observations,  he  disclaimed  the 
authority  of  the  ancient  grants  produced  on  the  part  of  one  of  the  defendants,  and 
which  were  not  shewn  to  have  been  acted  upon,  or  followed  up  in  any  instance ;  for, 
in  cases  of  this  sort,  he  had  always  considered  that  non-exercise  of  his  rights  by  a 
grantee,  made  his  grant  as  a  matter  of  evidence  mere  waste  parchment.  Without 
proof  of  enjoyment,  of  what  avail  would  these  deeds  be  on  an  issue '?  There  would 
be  nothing  to  try  if  an  issue  should  be  granted,  and  it  would  be  dangerous  to  mislead 
a  jury  by  sending  an  issue  to  them,  which  might  induce  them  to  think  that  we  had 
considered  these  dormant  grants,  which  have  never  been  followed  up  by  perception, 
as  being  sufficient  ground  for  their  finding  a  verdict  in  their  favor. 

On  the  other  points,  his  Lordship  held,  as  before — that  a  grant  of  the  tithe  of 
herbage  would  not  convey  the  tithe  of  agistment — and  that  the  vicar,  having  claimed 
tithe  of  a  larger  proportion  of  district  than  that  to  the  tithe  of  which  he  had  proved 
his  title,  (although  iu  this  case  the  learned  Baron  declared  it  to  l)e  his  opinion  that 
here  the  plaintiff  had  proved  his  whole  case)  was  no  ground  for  the  dismissal  of 
his  bill. 

KiCHARDS,  Lord  Chief  Baron,  commenced  by  observing,  that  the  present  suit  was, 
in  the  result,  [271]  a  clear  re-hearing  of  the  former  cause,  as  there  was  nothing  new 
in  the  evidence,  or  any  of  the  circumstances,  although  the  defence,  as  he  was  sorry  to 
see,  was  in  some  respects  dilTerent,  in  having  resisted  the  plaintiff's  claim  to  some  of 
the  tithes,  which  had  before  been  properly  admitted  ;  and  therefore  he  should  also 
take  the  same  judicious  course  as  had  been  pursued  by  Mr.  Baron  Garrow,  in  merely 
saying  that  he  concurred  with  the  majority  of  the  Court  in  the  opinions  delivered 
by  them  on  the  former  decision. 

His  Lordship,  however,  stated  that,  in  consideration  of  the  habits  of  his  profes- 
sional course  of  life,  he  felt  it  incumbent  on  him  to  make  a  few  remarks  on  the 
objection  which  had  been  taken  to  the  manner  in  which  this  claim  had  been  laid, 
and  the  extent  to  which  it  had  been  set  up  :  although,  said  his  Lordship,  it  may  not 
be  necessary,  on  the  present  occasion,  where  the  majority  of  the  Court  are  of  opinion 
that  the  plaintiff  has  completely  established  his  general  title  to  agistment  throughout 
the  parish,  whatever  he  might  have  done  upon  the  former  occasion.  That  right  is 
the  foundation  of  the  present  claim,  and  such  is  the  right  demanded  upon  this  record. 
If  the  defendant  Crowe  has  not  made  out  the  case  on  which  he  and  those  claiming 
under  him  have  affected  to  rely — is  that  a  reason  why  this  bill  should  be  dismissed 
altogether  as  to  the  other  defendants  and  him'?  But  suppose  he  had  succeeded  in  his 
defence,  is  the  vicar  to  be  therefore  l)eaten  by  all  the  rest  ?  It  is  quite  clear,  that  in 
Courts  of  Equity  [272]  the  principle  of  the  objection  is  not  recognized  in  their  rules 
of  pleadiug,  and  therefore  the  Counsel  who  have  admitted  the  objection  to  be  unten- 
able, would  have  acted  improperly  if  they  had  hesitated  to  do  so ;  for  such  an 
objection,  I  venture  to  assert,  was  never  made  in  a  Court  of  Equity,  till  the  case  of 
Bi/am  V.  Booth.  The  reason  is  quite  obvious.  The  whole  of  the  cause  in  a  Court  of 
Equity  is  in  the  breast  of  the  Judge,  and  the  entire  controul  of  the  Court.  A  vicar, 
the  moment  he  establishes  his  right,  is  quatenus  rector ;  and  if  Crowe  had  pleaded 
that  he  was  exempt  from  the  tithe  demanded  for  one-half  of  his  lands,  and  liable  for 
the  other,  could  a  Court  of  Equity  have  dismissed  the  vicar's  bill  in  toto,  notwith- 
standing it  reached  that  proportion  of  the  claim  which  the  defendant  was  in  conscience 
clearly  bound  to  pay  ] 

As  to  the  ground  of  objection,  that  such  a  manner  of  laying  the  claim  might  be 
made  to  operate  to  defeat  a  defendant's  case  upon  the  trial  of  an  issue,  P^cpiity 
])rovides  for  that  also  by  recjuiiing  the  Judge  to  indorse  the  postea  agreeably  to  the 
facts  proved  iu  the  case,  and  the  Court  will  then  take  care  that  no  injury  or  injustice 
shall  be  done.  There  is,  therefore,  no  foundation  for  saying  that  any  injury  or 
injustice  may  be  done  by  the  exclusion  of  evidence.  In  a  Court  of  Equity  nothing 
is  ever  suffered  to  come  upon  a  pai-ty  by  surprise,  and  on  this  part  of  the  case,  the 
inhabitants  of  the  parish  would  be  good  witnesses,  because  they  are  not  interested 
between  the  rector  and  '\'icar. 

[273]  I  have  stated  thus  much  upon  the  objection  which  has  been  taken  ;  because, 
from  the  course  of  my  professional  experience,  I  feel  myself  called  on  to  give  my 
opinion   in  an   especial   manner,   and   that  I  am  bound   to  justify  the   very   proper 
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.•uluiissioiis  of  counsel,  that  the  mode  of   pleading,  which  has  been  adiji)tt;(l  l)v  the 
plaiiiliir,  is  confoimahle  with  the  law  and  practice  of  Courts  of  Equity. 

The  Court,  therefore,  decreed,  in  each  of  the  causes, 

An  account  of  the  tithe  of  agistment,  with  costs  *. 

[274]  (Jtlky,  AVidow,  Administratii.\,  &c.  v.  Lines  and  Others.  Demurrer. 
Friday,  2 1st  May  1819. — General  demurrer — to  a  Vjill  tiled  by  a  judgment 
creditor  against  his  debtor  (who  had  been  discharged  under  the  Insolvent  Act 
(53  Geo.  III.))  and  the  executrix  of  a  will,  by  which  he  (the  debtor)  was  entitled 
to  a  share  of  the  residue  of  the  testator's  personal  property,  praying  an  injunc- 
tion against  the  executrix  to  restrain  her  from  paying  it  over  to  the  legatee,  and 
that  the  plaintitf  might  be  paid  his  debt  thereout — allowed. 

The  plaintifl'  filed  this  bill  for  a  discovery  and  for  relief;  praying  an  injunction 
to  restrain  the  defendant,  an  executrix,  from  paying  over  to  John  Bindley,  the  other 
defendant,  his  share  of  the  residue  of  her  testator's  personal  estate  bequeathed  to 
him;  and  that  she  might  be  ordered  to  pay  thereout  the  debt  due  to  the  plaintid 
from  the  legatee. 

The  bill  (having  shewn  the  defendant  liindley  entitled  under  tiic  will  of  the 
testator,  who  died  in  October,  1818,  in  which  month  the  will  was  proved)  stated  that 
in  the  year  1816  Bindley  was  discharged  under  the  then  existing  Insolvent  Ai-t,  being 
at  that  time  indebted  to  the  plaintitf's  deceased  husband,  on  a  judgment  recovered 
a  considerable  time  before,  and  in  other  sums — that  the  plaintiff',  as  administratri.K 
of  her  husband,  had  taken  all  such  means  as  were  furnished  by  law  to  obtain  payment 
of  the  debt  out  of  the  effects  of  which  the  insolvent  had  become  possessed  since  his 
discharge  :  and  insisted  that  she  was  entitled  to  the  prayer  of  her  bill. 

The  defendants  demurred  (generally)  to  the  bill  ;  for  that  any  discovery  would 
be  (if  no  a\-ail,  and  that  the  plaintiff  was  not  entitled  to  any  relief. 

[275]  Wakefield,  in  support  of  the  demurier,  submitted,  that  if  the  plaiutill'  had 
shewn  any  equity  to  entitle  her  to  the  interposition  of  the  Court,  in  granting  the 
prayer  of  the  bill,  it  should  have  been  filed  on  behalf  of  herself  and  all  the  other 
creditors  of  Bindley  ;  but  he  contended,  that  it  was  altogether  a  casein  which  a  Court 
of  Ivjuity  could  nut  act ;  and  that  whatever  right  a  creditoi-  might  have  against  the 
futui'e  etlccts  of  his  debtor,  discharged  by  virtue  of  the  Insolvent  Act,  it  must,  according 
to  the  10th  and  14th  sections  of  the  Act,  on  which  alone  this  bill  could  be  founded,  be 
pursued  in  the  Insolvent  Debtors'  Court. 

Martin  and  Cooper  for  the  plaintifV,  relied  upon  the  doctrine  in  Mitford's  Treatise 
on  Equity  Ploailing,  p.  90  to  93,  that  Courts  of  Equity  may  interfere  where  Courts  of 
Law  cannot,  from  accident  or  fraud,  give  a  party  a  complete  remedy,  or  where  their 
I'cmedies  may  be  defeated,  or  the  effect  of  them  fails.  The  words  of  the  learned 
author  of  that  Ti'catise  are,  "  Where  an  act  of  parliament  has  expi'cssly  given  a  right, 
the  Courts  of  ordinary  jurisdiction  have  been  found  incompetent  to  give  in  all  cases  a 
full  and  c(jmplcte  remedy,  and  the  Courts  of  Ivpiity  have  therefore  interiwsed."  Thus 
in  the  case  of  a  person,  who  had  been  discharged  under  an  act  for  relief  of  insolvent 
debtors,  by  which  his  future  effects  were  made  liable  to  the  demand  of  his  creditors, 
but  his  person  was  protected,  the  Court  of  Chancery,  exercising  its  exlraoidinary 
jurisdiction,  enforced  a  judgment  of  a  Court  of  Common  Law  [276]  against  his  effects, 
which  were  so  circumstanced  as  not  to  be  lial^le  to  execution  at  common  law. 

They  also  cited  the  case  of  K'lijell  v.  Haijwanl  awl  Dime  (3  Atk.  352),  ;»s  establish- 
ing that  such  a  bill  as  the  picsent  might  be  maintained  :  an<l  that  it  might  be  tiled  by 
a  sin>;le  creditor  on  his  own  behalf,  and  upon  that  authority  they  submitted  th.'it  this 
dennu'rer  ought  to  be  overruled. 

Ku'll.\Klis,  Chief  Baron.  The  act  of  jiarlianK'nt  has  been  ln'onght  into  tlisciissiou 
by  this  bill  \cry  unnecessarily  and  improperly  ;  as  nothing  is  stated  on  this  record  to 
ground  any  aiiplication  to  the  Court,  or  to  assimilate  the  pl.iintifrs  ciiso  to  that  of 
Edrjidl  V.  Iliujward.  That  was  a  case  of  very  particular  circumstances  ;  whereas  this  i.s 
simply  a  bill  filed  by  a  creditor  against  his  debtor.     Lord  Ilardwicke  considored  that 

*  On  the  18th  of  .June  following,  the  defendants  ])iosentcd  ])ctitions  of  apjieal 
against  the  alwve  decree  to  the  House  of  Lonls  ;  l)Ut  tliey  afterwards  abandoned  their 
appeal,  and  paid  the  plaintiff  his  costs. 
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a  case  of  the  first  impression,  and  he  relieved  on  the  ground  that  the  plaintiff"  there 
was  precluded  b^'  the  statute  from  proceeding  to  outlawry,  and  could  do  nothing 
without  the  assistance  of  the  Court ;  and  I  do  not  find  that  that  case  has  ever  since 
been  acted  upon.  Nothing  of  that  sort  is  made  to  appear  bj'  this  bill,  and  we  cannot 
act  upon  an}'  thing  which  is  not  put  upon  the  record.  This  is  a  bill  filed  by  the  plaintiff' 
against  his  debtoi-  and  his  debtor's  trustee,  the  executrix  of  the  will ;  but  the  plaintiff' 
sets  up  no  soit  of  claim  or  lien  to  entitle  her  to  the  interposition  of  the  Court,  [277] 
and  we  should  be  doing  very  wrong  if  we  were  to  suH'ei'  such  an  experiment  to  succeed 
in  such  a  case. 

Whatever  therefore  might  be  the  result  of  another  bill  making  out  a  stronger  case, 
the  present  bill  must  fail,  and  this  demurrer  be  allowed. 

CtRAHAM,  Baron.  This  is  certainly  a  case  of  the  first  impression.  I  own  the 
determination  of  the  case  of  Edijcll  v.  Hai/ward  very  mucb  surprized  me,  and  I  consider 
it  as  at  least  a  very  strong  measure.  I  never  recollect  an  instance  of  that  decision 
having  been  followed  as  an  authority  in  a  Court  of  Equity  in  point  of  practice  by  the 
adoption  of  a  pi'oceeding  so  exceedingly  strong.  The  authority  of  Lord  Hardwicke 
is  nevertheless  very  great,  and  any  case  founded  upon  it  requires  some  answer.  Now 
that  which  arises  upon  the  present  bill  is,  that  a  sufficient  case  is  not  stated  to  bring 
the  plaintiff  within  the  equity  of  that  decision.  To  entitle  a  party  to  the  interference 
of  the  Court,  it  should  appear  distinctly  on  the  face  of  the  bill,  that  he  was  precluded 
from  all  possible  legal  remedy.  Now,  looking  at  this  act  of  parliament,  it  is  cleai-  the 
plaintiff'  had  a  very  obvious  remedy  aliunde. 

Wood  and  Gakrow,  Barons,  were  of  the  same  opinion. 

Demurrer  allowed. 

[278]  King  v.  Teale  and  Another.  Saturday,  22d  May  1819. — An  instrument 
in  possession  of  a  defendant,  which  is  material  to  both  the  plaintift's  and  the  defen- 
dant's case,  and  is  inquired  of,  in  certain  respects,  by  the  plaintiff's  bill  Sled  to 
lestrain  proceedings  at  law  on  it,  nmst  not  be  set  out  more  at  length  in  the  defen- 
dants answer  than  is  sufficient  fairly  to  satisfy  the  plaintiff's  interrogator}',  or  it 
will  be  subject  to  be  referred  for  impei-tinence. 

The  plaintiff  had  obtained  an  oi-der  for  referring  the  defendant's  answer  to  the 
Deputy  Kemembrancer  for  impertinence  in  having  set  out  at  too  full  length,  though  it 
was  not  set  out  to  nearly  its  extent,  a  warrant  of  attorney  to  confess  judgment  and 
the  defeasance,  as  to  which  the  plaintiff  had  interrogated  him  by  the  bill  which  was 
tiled  for  a  reference  to  the  Master  to  take  an  account  of  what  was  due  upon  the  warrant 
of  attorney  :  and  for  an  injunction  from  proceeding  at  law  upon  it  in  the  mean  time. 
The  officer  having  certified  that  the  answer  contained  nothing  impertinent,  his 
certificate  was  now  excepted  to,  in  respect  of  the  objection  taken. 

Wakefield,  in  support  of  the  exception,  cited  a  MS.  case  from  the  Court  of  Chancery 
of  Slack  V.  Erans*  (M.  T.  1819);  and  he  submitted,  that  [279]  if  the  defendant  had 

*  Slack  V.  Evans.     In  Chancery,  M.  T.  1819. 

In  that  case  the  Lord  Chancellor,  on  occasion  of  a  motion  for  a  special  reference  to 

the  Master,  to  tax  the  costs  of  a  prolix  schedule,  which  had  been  reported  to  be 
pertinent,  .said. 

The  true  question  is,  whether  a  case  can  exist  in  which  a  Master  can  report  the 
answer  to  be  pertinent  ;  but  that  he  c.uniot  do  justice  without  a  special  reference  being 
made  to  him  to  inquiie  into  some  prolixity  not  impertinent.  For  this,  no  authority  is 
cited  ;  and  if  I  decide  with  the  Master,  I  must  decide  that  this  prolixity  is  not  imperti- 
nent, which  I  should  be  very  reluctant  to  do.  If  in  an  examination,  the  examinant 
sets  forth  tradesmens'  bills  at  length,  it  is  impertinent.  If  pertinence  and  impertinence 
be  so  mixed  that  they  cannot  be  separated,  the  whole  is  impertinent.  So  a  prolix 
setting  forth  of  pertinent  matter  is  impertinent  *. 

Counsel  do  not  see  the  schedules  in  one  instance  in  an  hundred  ;  although 
frequently  more  important  for  them  to  see  than  the  body  of  the  answer  itself. 

Needless  prolixity  is  itself  impertinence,  although  the  matter  should  be  relevant. 

*  See  Beames'  Orders  in  Chancery,  p.  70,  where  causeless  multiplication  of  words  is 
classed  amongst  other  impertinences:  and  so  in  p.  165. 
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ailniittiMl  1>3'  bis  answer  that  the  warrant  of  attorney  in  question  was  to  the  puiport 
anil  ctlect  char<<o(l  l>y  the  bill,  it  would  have  been  suftieient ;  or  that  he  might  have 
])oiute(l  out  shortly  in  what  respects  it  was  difTerent. 

Martin  and  Duckwoith,  on  the  other  hand,  contended,  that  in  a  defendant's  answer, 
put  in  on  oatli,  it  was  only  consistent  with  due  caution  that  he  should  not  take  upon 
himself  to  set  out  the  tenor  and  effect  of  a  material  document,  and  particularly  where, 
as  in  the  present  case,  the  instrument  differed  very  essentially  in  its  date,  in  the 
number  of  instalments  by  which  the  money  was  to  be  paid,  and  other  important 
matters  ;  and  they  asserted,  that  although  the  instrument  appeared  to  run  to  some 
length  in  the  answer,  yet  not  one  tenth  part  of  the  whole  was  set  out,  and  [280]  its 
contents  were  material,  not  only  to  the  case  of  the  plaintiff,  but  to  that  of  the 
defendant. 

Per  Curiam.  All  that  is  required  in  an  answer  is,  that  the  defendant  should  fairly 
and  pertinently  set  forth  as  much  of  what  instrument  or  other  document  he  may  bo 
asked  respecting,  as  is  sufficient  to  satisfy  the  object  and  inquiry  of  the  plaintift"s  charge 
and  interrogatory  ;  and  he  must  not  wantonly  incumber  the  record  beyond  that,  so  as 
unnecessarily  to  harrass  and  increase  the  expence  and  difficulties  of  the  plaiutilf.  He  is 
hound  to  set  out  the  full  purport  and  effect  so  far  ;  but  it  is  not  proper  that  he  should 
do  more.  If  he  does,  it  must  be  at  the  risk  of  a  reference  for  impertinence.  We  are 
of  opinion  that  the  defendant  has  transgressed  that  rule  in  this  respect,  and  therefore 
the  exception  must  be. 

Allowed. 

[281]    In  the  Exchequer  Ciiamp.er.     In  Error. 

Doe,  on  the  Demisk  of  the  E.\rl  of  Jersey  and  Others  v.  Smith  and  Others. 
Saturday,  '22d  May  1819. — Lease — by  tenant  for  life,  under  a  deed  of  settlement 
on  mairiage,  giving  him  a  power  to  demise  the  lands  itc.  for  lives,  or  years 
determinable  on  lives,  upon  certain  conditions,  one  of  which  was  in  these  words, 
"  And  .so  as  there  be  contained  in  every  such  lease  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved:"  immediately  after  the  covenant 
1)3'  the  lessees  for  payment  of  the  rent,  was  inserted  the  following  proviso, 
"Provided  always,  that,  if  it  shall  happen  (&c.)  that  the  said  yearly  rent  (duties 
&c.)  hereby  reserved,  or  any  part  thereof,  shall  be  behind,  unpaid  or  undone,  in 
part  or  in  all,  by  the  space  of  fifteen  days  next  over  or  after  any  or  either  of  the 
days  or  times  whereat  or  whereupon  the  same  ought  to  be  paid,  done  or  per- 
formed as  aforesaid  ;  and  iio  sufficient  distress  or  distres.ses  can  or  may  be  had 
and  taken  upon  the  saiil  premises,  whereby  the  same  and  all  ai-reaiagcs  thereof 
(if  any  be)  may  be  fully  raised,  levied,  and  paid  (it'c.)  it  shall  and  may  be  Lawful 
to  and  for  (the  tenant  for  ]ih\)  his  heirs  and  assigns,  and  the  person  and  persons 
to  whom  the  freehold  or  inheritance  of  the  premises  shall  as  aforesaid  belong, 
into  and  upon  the  said  premises  hereby'  demised  (itc.)  whollj'  to  rc-ent,er  itc.  :" 
— held,  in  an  action  of  ejectment  by  the  reversioner  against  the  lessees,  to  be 
valid— on  the  ground  that  the  above  proviso,  contained  in  the  lease  for  reentry, 
was  conformable  with  the  power  to  demise  contained  in  the  deed  of  settlement ; 
and  satisfied  the  particular  condition  in  question,  on  which  it  was  to  bo  exercised  : 
and  that  the  lease  was  therefore  a  good  execution  of  the  power  to  demise,  whicli 
was  liold  to  be  general,  and  such  as  authorized  the  lessor  to  annex  in  the  fair  and 
bona  fide  exercise  of  a  due  discretion,  reasoualile  and  legal  (pi.-difications  to  the 
power  of  I'o-entry  for  nou-jiaynieut  of  the  I'cnt  reserved  :  and  did  not  require  the 
tenant  foi'  life  to  exact  an  absolute  unqualified  right  to  liave  an  immediate  jiower 
to  re  enter  on  the  expiration  of  the  day  on  which  the  rent  reserved  should  lie 
made  payalile.  lioth  of  the  above  (pialifications  are  legal  and  riMsonal)le,  and 
may  lie  anue.xed  to  a  ])ower  of  re-entry  for  non  p.iyment  of  rent  re(|uired  by 
an  indefinite  leasing  ])ower  to  be  eont^iiued  in  leases  to  be  made  under  it,  lo 
temper  the  rigor  of  such  a  right,  where  the  re<piisition  in  such  leasing  ])owei'  i.s 
general  in  its  terms,  or  does  not  expressly  prohibit  their  introduction  without 
being  .a  departure  from  the  exigency  of  the  power. — If  a  jjower  to  demise  refer 
to  "such  ancient  and  aeciistomod,  or  u.s  great  and  beneficial  rents,  duties,  and 
services,  us  had  formerly  been  reserved  "  {&c.) ;  or  if  from  its  general  tenor  it 
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may  be  collected  that  the  creator  of  the  power  intended  that  the  maker  of  the 
leases  should  have  regard  to  the  state  of  the  property  during  former  occupations, 
the  form  and  covenants  of  such  pre\'ious  leases  ma}'  be  taken  as  a  guide  by  the 
lessor  in  framing  new  leases,  and  the  contents  of  the  former  may  be  received  in 
evidence  on  a  question,  as  to  whether  the  power  were  well  executed,  affecting  the 
validity  of  such  new  leases,  to  shew  that  they  were  framed  in  the  same  terms  as 
those  of  the  old  leases. — Long  established  forms  and  precedents  of  common 
assurances  adopted  in  general  and  approved  practice  bj'  conveyancers  of 
acknowledged  professional  skill,  are  of  great  authority,  in  the  absence  of  decided 
cases,  in  the  determination  of  (]uestions  which  regard  the  validity  of  the  various 
legal  instruments  by  means  of  \\hich  the  disposition  of  real  property  is  usually 
effected. 

[S.  C.  3  Bligh,  290;  1  Br.  &  B.  97.  Keversed,  nom.  Smith  v.  Doe,  1821,  2  Br.  &  B. 
473.  Referred  to,  Boi/ti  v.  JFillinms,  1831,  2  Kuss.  &  M.  G94,  reversing  3  Sira.  563. 
Approved,  Colpuy.^  v.  Colpoi/s,  1822,  Jacob,  465.  Dictum  applied,  Heelis  v.  Blam, 
1864,  18  C.  B. '(N.  S.)  108.  Applied,  77t  re  aminger,  Daivson  v.  Higgins,  [IdOO] 
2  Ch.  773,  C.  A.] 

On  the  trial  of  this  action  of  ejectment  at  the  Summer  Assizes  for  Hereford,  in 
1815,  before  [282]  Mr.  Baron  Wood,  the  jury  found  the  facts  stated  in  the  special 
verdict,  the  substance  and  material  parts  of  which  are  set  out  below.  The  Court  of 
King's  Bench  (Ld.  Ellenborough,  C.  J.,  and  Bayley  J.  only  giving  any  opinion,  Holroyd 
and  Abbott  JJ.  having  been  of  counsel  with  the  parties),  on  that  statement  of  facts, 
gave  judgment  for  the  defendant  *  :  thereby  deciding,  that  the  lease  granted  to  the 
defendant,  on  the  validity  of  which  he  relied,  was  warranted  by  the  terms  of  the  settle- 
ment giving  a  power  to  the  defendants'  lessor  (the  tenant  for  life)  to  make  such  leases 
— or  (in  other  words)  that  the  lessor  had  complied  with  the  requisition  of  the  settlor, 
that  there  should  be  contained  in  all  such  leases  a  power  of  re-entry  for  non-payment 
of  the  rent  reserved,  by  the  terms  of  the  proviso  for  re-entry  introduced  therein 
immediately  after  the  covenant  on  the  part  of  the  lessees  for  the  payment  of  the  rent 
&c.  post,  p.  291  :  and  upon  that  determination  the  lessors  of  the  plaintiflP  brought  the 
pi'esent  writ  of  error. 

The  special  verdict  found  (as  far  as  is  materially  applicable  to  the  questions  raised 
upon  the  facts  of  this  case),  that  Lady  J^ouisa  Barbara  Mansel,  [283]  only  child  and 
heir  at  law  of  Lord  Mansel  at  the  time  of  his  death  (29th  of  Xovember,  1750),  became 
seised  in  her  demesne  as  of  freehold,  for  the  term  of  her  natural  life,  of  the  demised 
premises,  part  of  certain  freehold  estates  in  the  counties  of  Brecon  and  Glamorgan, 
which  had  been  devised  to  her  by  his  will  for  her  life  with  divers  remainders  over — • 
that  the  will  contained  a  power  enaliling  her,  in  consideration  of  marriage,  to  revoke 
all  the  uses  and  devises  thei'ein,  and  to  make  a  new  appointment  of  the  fee-simple 
thereof  unto  such  uses,  and  with  such  powers  and  provisoes,  and  in  such  manner  as 
was  by  her  afterwards  done  by  her  marriage  settlement  of  the  2d  of  July,  1757 — 
that  on  the  20th  of  the  same  month  she  intermarried  with  George  Venables  Vernon 
the  younger,  afterwards  Lord  Vernon — that,  while  she  was  so  seised  (foi'  life,  with  such 
power  of  appointment  over  in  fee),  before  and  in  consideration  of  her  marriage,  she 
<luly  executed,  according  to  the  power  given  her  by  the  will,  a  deed  of  settlement  of 
the  said  lands  &c.  wherebv,  after  revoking  and  annulling  the  uses  of  the  will,  she 
appointed,  settled,  and  limited  the  devised  estates  to  trustees  ;  To  hold  (after  the 
solemnization  of  the  intended  mai'riage)  to  the  use  of  the  said  George  Venables 
Vernon  the  younger,  and  his  assigns,  for  and  during  the  term  of  his  life,  without 
impeachment  of,  or  for  any  manner  of  waste  ;  and  after  his  decease  to  the  use  of 
herself  for  life  sans  waste  :  and  after  the  determination  of  those  estates  by  forfeiture 
or  otherwise  in  theii'  life-time,  or  the  life-time  of  the  survivor  of  them,  to  the  use  of 
the  same  trustees  and  their  heirs  during  &c.  [284]  in  trust  to  preserve  &e.  (permit- 
ting the  said  tenant  for  life  to  take  the  rents  and  profits) ;  and  after  the  decease  of 
the  survivor  to  divers  other  uses  for  the  benefit  of  the  issue  of  the  marriage,  and  also 
of  the  issue  of  Lady  Mansel ;  and  in  default  of  such  issue  to  the  use  of  such  person, 
and  for  such  estates,  as  she  should,  whether  sole  or  covert,  and  notwithstanding  her 

■■  That  judgment  is  inserted  in  a  note,  post,  p.  296. 
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coverture,  l>y  her  will  direct,  limit,  or  appoint  ;  and  in  default  of  and  until  such 
appointment  &c.  &c.  (in  the  usual  form  and  words),  and  subject  thereto  to  the  use 
of  herself,  her  heirs  and  assigns,  for  ever. 

The  verdict  then  found  that  liy  the  same  ilccd  it  was  provided,  declared  and 
agreed,  between  the  said  parties  to  the  deed  of  settlement,  in  the  woi'ds  following : 

"Provided  {^c.)  that  it  shall  and  mav  be  lawful  to  and  for  the  said  George 
Venables  Vernon  and  Louisa  Barbara  Mansel  his  intended  wife,  from  time  to  time, 
during  their  respective  lives,  when,  and  as  they  shall  respectively  be  in  possession  of 
or  entitled  to  the  perception  of  the  rents  and  profits  of  the  manors,  messuages,  lands, 
hereditaments  and  premises,  so  limited  to  them  for  their  respective  lives  as  aforesaid, 
by  indenture  or  indentures  under  their  respective  hands  and  seals,  attested  &c.,  to 
demise,  lease  or  grant,  such  part  or  parts  of  the  said  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  or  parts  or  shares  of  manors,  messuages,  lands,  tenements, 
hereditaments  and  premises  whereof  [285]  they  shall  be  so  respectively  in  possession 
or  entitled  to  the  perception  of  the  rents  and  profits  as  aforesaid,  as  are  now  leased  for 
life  or  lives,  or  for  yeai-s  deteiminable  on  the  dropping  of  a  life  or  lives,  to  any  person 
or  peisons  in  possession  or  reversion  for  one,  t\vo,  or  three  lives,  or  for  any  number  of 
years,  determinable  on  the  dropping  of  one,  two,  or  three  lives  ;  so  as  there  be  not  on 
any  part  or  parcel  of  the  same  premises  to  be  demised,  leased,  or  granted  respectively 
for  a  live  oi'  lives  or  for  years,  determinable  on  the  di'opping  of  a  life  or  lives,  as 
before  mentioned,  any  greater  estate  or  interest  subsisting  at  any  one  time  than  what 
will  wear  out  or  be  determinable  on  the  dropping  of  three  lives :  and  so  as  on  every 
respective  lease,  demise  or  grant  for  a  life  or  lives,  or  for  years  determinable  on  the 
dropping  of  a  life  or  lives  there  be  reserved  and  made  payable  during  the  continuance 
of  the  estates  and  interests  thereby  to  be  demised,  leased,  or  granted  respectively  the 
ancient  and  accustomed  yearly  rents,  ditties,  and  services,  err  more,  w  as  great  or  beneficial 
rents,  duties,  and  service?,,  or  wore,  as  now  are  or  at  the  time  of  demising  or  granting  the 
premises  so  to  be  demised,  leased  or  granted  respectively,  were  reserved  or  rimde 
pai/alile  for  or  in  respect  of  the  same  premises  respectively,  or  a  just  pro])ortion  of  such 
ancient,  or  the  present  reserved  rents,  duties,  and  services,  or  more,  according  to 
the  value  of  the  premises  so  to  be  demised,  leased  or  granted  rosjjectively  (except 
[286]  heriols,  which  shall  or  may  be  varied,  altered,  or  coin[ioundeil  for,  according 
to  the  will  and  pleasure  of  the  said  tioorge  Venables  Vernon  and  Louisa  Barbara 
Mansel)  all  such  rents,  duties,  and  services  respectively,  to  be  incident  to  and  go 
along  with  the  reversion  and  remainder  of  the  same  premises  expectant  on  the 
determination  of  the  said  respective  demises,  leases,  and  grants  thereof ;  and  so  as 
there  be  contained  in  every  such  lease  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be,  reserved :  and  so  as  the  respective  lessees,  to  whom  such  lease  or  leases 
shall  be  made  as  aforesaid,  be  not  by  any  express  clause  to  be  contained  in  any 
such  leases  respectively  freed  from  impeachment  of  waste,  and  so  as  the  said  respec- 
tive lessee  or  lessees,  to  whom  any  such  lease  or  leases  shall  be  made  respectively  as 
aforesaid,  doth  and  do  seal  and  deliver  a  counterpart  or  cnunterparts  of  such  lease 
or  leases  respectively  : 

"And  also  by  indenture  or  indentures  under  their  resjjcctive  hands  and  seals, 
attested  as  aforesaid,  to  denuse,  lease  or  grant  all  or  any  of  the  said  manors,  messu- 
ages, lands,  tenements,  hereditaments  and  premises,  so  limited  to  them  George 
Venables  Vernon  and  Louisa  Barbara  Mansel  foi-  their  respective  lives,  for  any  term 
or  tnmiber  of  years  absolute,  not  exceeding  twenty-one  years,  to  take  effect  in  posses- 
sion, and  not  in  revcrsioiL  or  by  way  of  future  interest ;  so  as  upon  every  svch  lease 
for  an  absolute  [287]  term  not  exceeding  twenty-one  years,  there  were  reserved  aiul 
made  payable  during  the  contiiuiance  of  such  lease  or  leases  so  mw.h  or  as  //real  and 
beneficial  yearly  and  other  rent  anrl  rents,  and  other  services  jiropoitionably,  aa 
nmv  is  and  are  therefore  paid  and  yielded,  or  the  best  or  most  imjrrored  yearly  rent  and 
rents  that  can  be  reasonalily  had  or  ol>tained  for  the  same,  without  taking  any  fine 
premium,  or  foic-gift,  or  any  thing  in  the  natinc  of  or  in  lieu  thereof,  to  bo 
incident  to  and  go  along  with  the  reversion  and  reinainiler  of  the  same  premises, 
expectant  on  the  determination  of  the  said  resjwctive  leases  ;  and  so  as  the  respective 
lessees  to  whom  any  such  lease  oi'  leases  shall  be  made  ros|)ectively  as  aforesaid,  bo 
not  expressly  freed  from  waste,  and  do  seal  and  deliver  counterparts  of  such  leases 
i^esjiectively  ;  and  so  as  in  every  stick  Icaxe  for  any  term  of  years  absolute  respec- 
tively, there  he  cimtained  a  clause  of  re-entry,  in  case  the  rent  or  rents  (licreujion  In  lie 
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reserved  hr  hchiviJ  or  unpaid  hy  the  space  of  (v-ciiti/-ei(/ht  dai/s  offer  (he  times  thereby 
respectively  appointed  far  payment  thereof: 

"And  also  by  indenture  or  indentiu'es  under  their  respective  hands  and  seals, 
attested  as  aforesaid,  to  demise,  lease,  and  grant  all  or  any  part  of  the  lands,  heredita- 
ments and  premises  so  limited  to  them,  the  said  George  Yenables  Vernon  and  Louisa 
Barbara  Mansel,  for  ther  respective  lives  as  afoi'esaid,  wherein  or  where-[288]-upun 
any  mine  or  mines  now  is  or  are  open  ;  or  wherein  or  whereon  any  person  or  persons 
shall  be  willing  to  open  any  mine  or  mines,  sough  or  soughs,  or  other  thing  or  things 
whatsoever  which  may  be  requisite  and  necessary  for  the  digging  and  getting  of  lead 
or  copper  ore  or  any  metal  or  mineral  whatsoever,  unto  any  person  or  persons  for  any 
term  or  number  of  years,  not  exceeding  thirty-one  years,  to  take  etTect  in  possession 
and  not  in  I'evei'sion  oi'  by  way  of  future  interest ;  and  so  as  upon  every  sueh  lease  for 
an  absolute  term  not  exceeding  thirty-one  years  there  be  reserved  and  made  payable 
during  the  continuance  of  such  lease  or  leases,  sueh  part  or  share  of  the  lead,  copper 
ore,  coal  and  other  produce,  to  be  gotten  from  the  said  mines,  or  siich  yearly  rent  m- 
income  in  respect  thereof,  «,«  ean  reasonably  he  had  or  obtained  for  the  same,  7cithmtt  taking 
any  fine,  premium,  or  fore-gift,  or  any  thing  in  the  nature  or  in  lieu  thereof,  to  be 
incident  to  and  go  along  with  the  reversion  and  remainder  of  the  said  premises, 
expectant  on  the  determination  of  the  said  respective  leases  ;  and  so  as  "  (&c.  as  before) ; 
"  and  so  as  there  be  also  inserted  snch  proper  and  usiial  covenants  for  the  effectually 
winning  and  working  the  said  mines,  and  smelting  the  ore,  and  doing  all  other  proper 
and  necessary  acts  as  are  usually  inserted  in  leases  of  the  like  nature." 

The  special  verdict  then  finds  the  following  facts :  that  by  force  of  the  last 
mentioned  deed,  [289]  G.  V-  Vernon  after  the  marriage  became  seised  for  life  of  the 
last-mentioned  lands,  and  entitled  to  and  in  the  receipt  of  the  rents  and  profits  thereof 
— that  at  the  date  of  that  settlement,  and  aftei-  until  the  surrender  made  at  the  time 
of  making  the  indenture  next  mentioned  and  therein  referred  to,  the  lands  in  the 
declaration  mentioned,  had  been  and  were  leased  and  were  under  and  subject  to  a 
lease  to  certain  per-sons  for  a  term  of  years  determinable  on  the  lives  of  three  persons 
who  died  before  the  day  of  the  demise  laid  in  the  declaration — that  after  the  date  of  the 
settlement  and  the  solemnization  of  the  marriage,  viz.  on  the  5th  of  September,  1 803, 
the  said  G.  V.  Vernon  being  so  seised,  i^^c.  executed,  by  his  then  name  and  title  of  Lord 
Vernon,  an  indenture  of  that  date,  between  himself  of  the  one  part,  and  Charles  Smith 
(since  deceased)  and  the  defendant  in  error  of  the  other  part ;  whereby  it  was  witnessed, 
that  in  consideration  of  the  surrender  of  the  former  lease,  and  of  1051.  paid  to  Lord 
Vernon  by  Charles  Smith,  and  the  defendant  and  of  the  yearl}'  rents,  duties,  payments, 
services,  articles,  covenants,  provisoes,  and  agreements  thereinafter  specified  and 
reserved,  and  by  and  on  the  part  of  the  lessees  to  be  paid,  done,  perfoi'med  and  kept, 
the  .said  Lord  Vernon  demised,  granted  &c.  to  Charles  Smith  and  the  defendant,  the 
messuage,  tenement,  and  lands,  with  the  appurtenances  ;  (the  premises  in  question 
sought  to  be  recovered  by  the  ejectment)  To  hold  from  the  day  of  the  date,  for 
ninety-nine  years,  if  the  lessees  and  John  Smith  [290]  (a  son  of  Charles  Smith),  or 
either  of  them,  should  so  long  live  :  yielding  therefore  yearly  during  the  said  term 
unto  the  said  Lord  Vernon,  his  heirs  and  assigns,  or  the  person  or  persons  to  whom 
the  freehold  and  inheritance  of  the  premises  should  for  the  time  being  belong,  the 
yearly  rent  of  21.  at  Michaelmas  and  l^ady-day,  by  equal  portions,  together  with  one 
couple  of  fat  capons  on  the  1st  day  of  January  yearly  during  the  term,  or  the  sum  of 
Is.  (id.  in  lieu  thereof,  at  the  election  and  choice  of  the  said  Lord  Vernon,  his  heirs  or 
assigns,  or  the  owner  of  the  inheritance ;  and  also  an  heriot  of  the  best  beast,  or  40s. 
in  lieu  thereof  at  the  like  election  &c.  upon  the  death  of  every  tenant  dying  in 
possession  ;  and  the  like  upon  every  assignment,  sale,  forfeiture,  or  alienation  :  and  also 
the  lessees  yielding  and  doing  constant  suit  of  mill. 

The  verdict  then  found  that  the  lease  contained  a  covenant  in  the  following  words  : 
— "  And  the  lessees  for  themselves,  their  heirs,  executors,  administrators,  and  assigns, 
and  for  every  of  them,  do  covenant,  promise,  and  agree  to  and  with  the  said  George 
Lord  Vernon,  his  heirs,  executors,  administrators,  and  assigns,  and  to  and  with  such 
person  or  persons  to  whom  the  immediate  freehold  or  inheritance  of  the  premises  shall 
as  aforesaid  belong,  and  to  and  with  every  of  them  in  manner  and  form  following, 
that  is  to  say,  that  they  (the  lessees),  their  executors,  administrators,  and  assigns, 
some  or  one  of  them,  .shall  and  will  well  and  duly  during  [291]  the  said  term,  pay,  do, 
and  perform,  or  cause  to  be  paid,  done,  and  performed,  unto  the  said  George  Lord 
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Vltiioii,  his  liuirs  or  assigns,  or  such  person  or  persons  to  whom  the  freehold  or 
inheritance  of  the  premises  shiiU,  as  aforesaid,  belong  and  every  of  them,  the  said 
yearly  rent  or  sum  of  two  pounds  and  the  said  duties,  heriots,  suits,  services,  and 
other  the  i-eservations  aforesaid  and  every  of  them,  at  the  times  and  in  the  manner 
above  limited  and  appointed  for  payment  and  performance  of  the  same,  or  else  the 
several  sums  reserved  in  lieu  thereof:  Provided  always,  that  if  it  shall  happen  at  any 
time  during  the  estate  hereby  gi-anted,  that  the  said  yeaily  rent  or  sum  of  two  pounds 
and  every  or  any  of  the  duties,  services,  reservations,  and  payments  hereby  reserved, 
or  an\-  part  thereof,  shall  be  behind,  unpaid,  or  undone,  in  part  or  in  all,  by  the  space 
of  fifteen  days  next  over  or  after  any  or  either  of  the  days  or  times  whereat  or  where- 
upon the  same  ought  to  be  paid,  done,  or  performed,  as  aforesaid,  and  no  sufficient 
distress  or  distiesses  can  or  may  be  had  and  taken  upon  the  said  premises,  whereby 
the  same  and  all  arrearages  thereof  (if  any  be)  may  be  fully  raised,  levied  and  paid;" 
(or  if  the  lessees  do  not  repair  within  six  months  after  notice  ;  or  do  commit  waste,  or 
grind  their  corn  at  any  other  mill,  or  assign  without  licence  ;)  "  or  if  any  default  shall 
be  by  them  the  lessees,  their  executors,  administrators,  or  assigns,  made  in  the  payment 
01'  performance  of  all  or  any  of  [292]  the  (omitting  the  word  rents)  reservations, 
covenants,  and  agreements  hereinbefore  on  their  parts  contained,  that  then  and  fiom 
thenceforth  in  all,  or  any,  or  either  of  the  said  cases  it  shall  and  may  be  lawful  to  and 
for  the  said  George  Lord  Vernon,  his  heirs  and  assigns,  and  the  person  and  persons  to 
whom  the  freehold  or  inheritance  of  the  premises  shall  as  aforesaid  belong,  into  and 
upon  the  said  premises  hereby  demised,  and  into  every  part  and  parcel  thereof,  wholly 
to  re-enter ;  and  the  same  to  have,  hold,  retain,  possess,  and  enjoy,  as  in  his  and  their 
former  and  proper  estate,  against  (the  lessees)  their  executors,  administrators,  or 
assigns ;  these  presents  or  any  thing  herein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding." 

The  verrlict  then  found,  that  no  other  than  the  above  recited  power  of  re-entry  for 
non-payment  of  the  rent  reserved  by  the  same  indenture  was  contained  therein — that 
the  lessees  executed  and  delivered  a  counterpart — that  the  several  I'ents,  duties, 
reservations,  and  payments  reserved  by  the  indenture  of  the  5th  .Sei)teml)er,  1803, 
and  secured  by  such  render,  covenants,  and  power  of  re-entry  therein  contained,  were, 
at  the  time  of  making  the  last-mentioned  indenture,  the  ancient  and  accustomed  yearly 
rents,  duties,  and  services  and  then  were  as  great  and  beneficial  rents,  duties,  and 
services  as  the  yearly  rents,  duties,  and  services,  which  at  the  time  of  making  the  deed 
of  the  2d  July,  1757  or  at  any  [293]  time  thereafter,  previous  to  or  at  the  making  of 
the  indenture  of  the  5th  September,  1803,  were  or  had  been  reserved  or  made  payable 
or  secured  for  or  in  lespect  of  the  lands  and  tenements  by  the  same  indenture 
mentioned  to  be  rlcmised — that  the  lands  and  tenements,  with  the  appurtenances  in 
the  declaration  mentioned,  wei'c  the  same  lands  and  tenements,  and  that  the  usual  and 
accustomed  form  of  leases  of  the  estate  contained  in  the  marriage  settlement  of  L'd 
Jul}',  1757,  for  li\es  or  years  determinable  on  lives,  as  well  prior  as  sub.seiiucnt  to  that 
.settlement,  was  with  a  conditional  proviso  of  re-entry  similaito  that  in  the  indenture  of 
5th  Septeml)er,  180.3 — that  all  the  rents,  duties,  and  sei'vices  reserved  l)y  the  last- 
mentioned  indenture,  and  which  accrued  in  the  lifetime  of  lx)rd  Vernon,  had  been 
discharged  and  |)erformed  ;  and  that  Ilein-y  Smith  had  been  ready  to  pa}' and  perform 
all  sum.s,  matter.s,  and  things  that  would  have  accrued  to  this  time,  supposing  the 
last-mentioned  indenture  to  have  continued  in  force  and  undetermined  -that  Charles 
Smith  was  since  deceased,  but  that  lieiny  Smith  and  John  Smith  were  still  living — 
that  aftei'  the  making  of  the  last-mentioned  indenture,  anil  before  the  day  of  the 
plaintilV's  demi.se,  L.  B.  Mansell,  by  viitue  of  the  powers  to  her  given  by  the  deed  of 
the  2(1  July,  1757,  made  her  last  will  and  testament  in  writing,  dated  the  5th  August, 
178.'i,  which  was  duly  pulilished  \-c.  iV.c,  and  thereby  devised  the  said  l.amls  .and 
tenements  devised  by  the  will  of  Lord  Mansell  to  her,  sul)j('ct  to  the  estate  for  [294] 
life  of  her  husband  therein  ;  and  th.it  the  devisiujs  .afterwarils  b.argained  and  sold  tlic 
said  estate  to  (!eorge  Karl  of  .Jersey,  Ivhvaid  Kllicc,  and  Alexander  .Murray  (the  lessors 
of  the  plaint  ill),  who  thereupon  becaTue  seised  in  remainder,  and  on  the  death  of  Lorrl 
Vei'non,  on  the  day  of  the  demise  laifl  in  the  declaration,  bocamo  seised  thereof  in  their 
demesne  as  of  fee.     Lease,  entry,  and  ouster. 

KasterTerm,  58  CtCO.  IIL  1818. — The  case  now  came  on  for  argument  on  flic  criors 
assigned,  when 

Littlcdale  was  heard  on  the  pari  of  the  plaiutiH'in  erroi',  .'uid 
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Giffoid,  then  Solicitor-General,  on  behalf  of  the  defendants. 

The  Court  having  required  to  have  the  points  discussed  a  second  time,  the  case 
stood  over  for  that  purpose,  and  it  was  now  argued  again  by 

Hilary  Term,  -59  Geo.  III.  1819.     Jervis  for  the  plaintiff,  and 

Moysey  (F.),  for  the  defendant. 

Of  the  ability,  learning,  and  research  displaj'ed  by  the  several  Counsel  who  argued 
in  support  of  either  s^ide  of  the  question  upon  each  occasion,  many  of  the  learned 
Judges  will  be  found  in  the  following  pages  to  have  borne  approving  testimony  in 
delivering  their  opinions  ;  but  as  every  [295]  single  principle  or  proposition  stated 
and  reasoned  upon  arguendo  in  the  progress  of  the  various  discussions  at  the  bar,  have 
been  repeated  with  great  force  by  some  or  other  of  their  Lordships  on  the  bench,  in 
detailing  the  reasons  on  which  their  different  conclusions,  on  the  points  in  the  case, 
were  founded  ;  and  as  nearly  every  authority  which  was  cited  in  argument  has  also 
been  mentioned  and  commented  oi:  by  the  Judges  in  delivering  their  judgments,  the 
Keporter  has  taken  the  liberty  of  omitting,  in  a  case  necessarily  of  so  great  length,  the 
arguments  of  Counsel  altogether,  for  which,  perhaps,  the  desire  to  avoid  the  unprofit- 
able prolixity  of  needless  repetition,  will  be  considered  a  satisfactory  motive. 

Easter  Term,  .59  Geo.  III.  Saturday,  22d  May  1819. — The  Court  this  day  pronounced 
judgment,  stating  the  various  reasons  and  the  authorities  on  which  their  several  opinions 
had  been  formed,  seriatim. 

Richardson,  J.  (who  was  present)  having  been,  while  at  the  bar,  one  of  the 
Counsel  for  the  lessors  of  the  plaintifl",  declined  taking  any  part  in  the  judgment. 

Garrow,  Baron.  The  question  in  this  ease  arises  on  the  construction  of  a  power, 
to  make  leases,  which  was  given  to  the  lessor  by  the  deed  of  marriage  settlement,  of 
which  the  terms  are  set  out  fully  in  the  special  verdict :  and  it  is — whether  the  lease, 
the  validity  of  which  is  the  point  now  before  us,  granted  by  Lord  Vernon,  (who 
became  possessed  of  the  estate,  under  the  [296]  settlement,  as  tenant  for  life)  to  the 
defendant  and  another  person  (since  dead)  for  99  years,  if  the  lessees  and  a  son  of  one 
of  them  should  so  long  live — was  made  in  due  execution  of  the  leasing  power  or  not : 
in  other  words — whether  the  terms  of  the  lease  are,  or  are  not  in  conformity  with  the 
power  so  given  to  the  lessor  by  the  settlement.  If  they  are  not,  the  lease  is  void  :  if 
they  are,  it  is  valid,  as  being  a  good  execution  of  the  leasing  power.  In  the  former 
case,  the  judgment  *  which  has  been  pronounced  below  by  [297]  the  Court  of  King's 
Bench,  ought  to  be  reversed  ;  in  the  latter  it  must  be  affirmed. 

*  As  that  judgment  has  not  hitherto  been  report-ed,  and  perhaps  will  not  now  be 
published,  it  may  be  of  use  to  introduce  it  here. 

Doe  on  Hie  Demise  of  Jersey  v.  Smith.     23d  December  1816.     K.  B. 

Lord  Ellenborough,  Chief  Justice,  this  day  delivered  the  judgment  of  the  Court 
of  King's  Bench,  (having  stated  the  terms  of  the  leasing  powers  in  the  settlement, 
and  of  the  proviso  in  the  lease,  and  the  facts  found  by  the  special  verdict)  in  the 
following  words  : — 

The  first  part  of  the  power,  therefore,  relates  to  leases  determinable  upon  lives, 
upon  which  it  would  be  sufficient  to  reserve  the  ancient  rents.  The  second  part 
applies  to  leases  for  j'ears,  upon  which  the  best  and  most  improved  yearly  rents  that 
could  be  reasonably  had  or  obtained,  were  to  be  reserved.  L'pou  the  former  part  (the 
leases  determinable  upon  lives)  there  was  to  be  a  pro\'iso  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved  :  upon  the  latter  (the  leases  for  years)  there  was  to 
be  a  clause  of  reentry  in  case  the  rent  were  behind  or  unpaid  by  the  space  of  twenty- 
eight  days  after  the  time  appointed  for  the  payment  thereof ;  it  being  in  the  one  case 
left  undefined  what  was  to  be  the  tenor  of  the  clause  of  re-entry  ;  in  the  other  it  being 
provided,  that  such  clause  should  fix  the  right  of  re-entry  at  the  period  of  twenty-eight 
days  after  the  rent  should  have  become  due.  The  same  Lord  Vernon  who  is  mentioned 
in  the  marriage  settlement  and  leasing  power  therein  contained  (and  who  was  tenant 
for  life  with  a  power  for  leasing  under  that  settlement),  on  the  5th  of  September,  180.3, 
executed  a  lease,  upon  which  the  question  arises,  to  Charles  Smith  <and  Henry  Smith 
for  years  determinable  on  lives  :  and  that  lease  is  now  sought  to  be  set  aside,  by  this 
ejectment,  by  the  lessors  of  the  plaintifl",  who  have  since,  by  devise,  and  by  lease  and 
release,  become  entitled  to  the  premises  in  question  in  fee  ;  and  it  is  sought  to  be  set 
aside  on  the  ground  of  its  not  being  conformable  to  the  terms  of  the  power,  on  the 
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[298]  His  Lorilsliip  then  stated  the  limitations  contained  in  the  deed  of  settlement 
on  the  terms  of  [299]  which  the  question  was  founded  ;  observing,  that  it  applied  to 
difTerent  estates,  which  were  directed  [300]  to  be  let  upon  difi'ei-eut  sorts  of  leases^ 
some  being  to  be  granted  for  long  terms  detciminablc  upon  lives,  and  for  lives,  and 
others  foi'  short  terms  of  years  absolute  ;  that  the  leasing  power  given  by  the  deed  of 
settlement  requir'es  different  conditions  of  holding  to  be  contained,  and  restrictions  to 
be  inserted  in  the  leases  executed  under  the  power,  of  which  the  terms  are  various  as 
applicable  to  the  ditierent  species  of  property,  and  the  different  periods  of  duration  of 
the  several  leases ;  for  that  in  leases  to  be  granted  for  terms  of  less  than  twenty-one 
years  absolute,  a  rent  is  required  to  be  reserved,  as  nearly  equal  as  possible  to  the 
annual  value  of  the  lands  let ;  and  all  such  leases  must  conbiin  a  power  to  re-enter  in 
case  the  rent  reserved  shall  be  in  arrear  for  the  space  of  twenty-eight  days  after  it 
shall  become  due.  Then  (continued  his  Lordship)  [301]  with  respect  to  the  leases 
allowed  to  be  made  for  long  terms  determinable  upon  lives,  under  which  sort  of  lease 
the  lands  sought  to  be  recovered  by  the  present  ejectment  were  let,  and  which  had 
been  formerly  demised  in  the  same  manner ;  it  is  provided  by  the  terms  of  the  power, 

subject  of  re-entry,  which  such  a  lease  (a  lease  for  years  determinable  upon  lives)  is 
required  (as  it  is  said)  to  contain.  The  power  directs  that  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  non-payment  of  the  rent :  it  does  not  say  what 
power,  but  a  power  only.  The  lease  e.x:ecuted  under  this  power  does  contain  a  power 
of  I'e-entry  for  non-payment  of  rent ;  for  it  contains  the  following  proviso : — (his 
Lordship  read  the  words  of  the  proviso).  The  lease  (continued  he)  likewise  contains 
provisions  for  re-entry  upon  other  defaults  and  breaches  of  covenant :  but  as  the  power 
in  question  relates  only  to  re-entry  for  non-payment  of  rent,  the  statement  of  the 
others  is  immaterial. 

It  is  contended,  that  the  leasing  power  requires  that  a  provision  for  re-entry  for 
non-payment  of  rent  perfectly  general  and  unqualified  in  its  terms,  should  be  expi'essed 
in  the  leases  to  be  made  under  it ;  inasmuch  as  the  power  itself  contains  no  qualifica- 
tion, and  only  requires  a  power  of  re-entry  for  non-payment  of  I'cnt.  Under  a  power 
of  re-entry  thus  general  and  unqualified,  the  effect  would  be,  that  the  tenant  for 
years  determinable  on  lives  might  be  instantly  ejected  the  moment  his  two  pounds 
annual  rent  was  in  arrear;  although  upon  the  rack-rent  being  in  arrear  on  leases  for 
years  absolute,  and  where  the  rent  might  be  of  some  value  in  amount,  tiie  power  does 
not  allow  of  re-entry  till  after  it  should  be  in  arrear  twenty-eight  day.s,  thus  making 
the  rigour  of  the  rule  exti'eme  when  there  is  the  least  reason  for  enforcing  it.  Where 
the  construction  of  a  power  leads  to  such  unreasonable  and  inconvenient  consequences, 
it  naturally  ]jroduces  a  disposition  to  examine  with  some  exactness,  the  terms  in  which 
the  powei'  is  contained,  and  to  see  whether  the  letter  of  the  provision  does  absolutely 
require  such  consti'uction.  The  leasing  power  says,  that  the  lease  must  contain  a 
power  of  re-entry  for  non-payment  of  rent,  not  on  non-payment  of  rent,  nor  to  be 
exercised  immediately  upon  the  occurring  of  that  default ;  it  is  silent  as  to  the  time 
when  it  should  be  carried  iTito  eflect,  and  being  .so  silent,  why  should  it  not,  in  virtue 
of  such  silence,  be  intended  that  the  creator  of  the  power  thought  it  enough  to  require 
that  there  should  be  some  icasonable  power  of  re-entry  for  non-payment  of  rent  upon 
every  lease  ;  leaving  it  to  the  discietion  of  the  person  by  whom  it  should  be  granled, 
to  prescribe  when  and  under  what  circumstances  that  power  of  re  enti'y  should  in  each, 
particular  case  lie  enforced.  By  requiring  that  the  leases  should  always  contain  a 
power  of  re-entry,  he  calls  the  attention  of  the  successive  lessor's  from  time  to  time 
to  the  subject,  whenever  the  occasion  of  leasing  should  I'ccur,  and  when  the  attention 
of  the  lessor  is  called  to  it,  it  is  hardly  likely  that  he  should  in  any  c;ise,  in  the  exercise 
of  a  proper  discietion,  introduce  into  his  lease  so  haish  .and  rigorous  a  clause  as  the 
letter  of  this  provision  would,  upon  the  construction  now  contended  for,  intiodnce 
universally  ;  and  in  all  cases  whatsoever,  in  the  exercise  of  a  ]>roper  discretion,  ho 
would  probably  adopt  the  usual  clause  for  re-entry  which  he  should  find  inserted  in 
the  formei'  leases  of  the  same  property,  or  would,  in  some  other  mode,  cpialify  it  by 
refeicnce  to  the  time  during  which  the  rent  had  been  in  arrear,  or  to  the  want  of 
.■ulc((nate  means  of  enfoi'cing  the  ])aymeiit  of  it  \>y  distress,  or  to  both  ;  but  in  no  case 
under  the  guidance  of  a  sound  discretion,  would  he  give  a  jiowcr  of  roentiy  which 
may  be  exercised  summarily,  immediately,  and  universally,  without  an  hour'.-*  ies])itc 
to  be  allowed  in  favour  of  the  tenant       Besides,  what  eligiljlo  tenant  would  accei)t  a 
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that  wherevei'  a  lease  shall  be  made  for  such  a  term,  there  shall  l)e  foutained  theieiii 
a  power  of  re-entry  for  non-payment  of  rent :  so  that  in  this  leasing  power  there  is 
certainly  no  time  specified,  by  way  of  indulgence  to  the  tenant,  as  to  the  payment  of 
the  rent  reserved ;  nor  is  any  thing  further  required  of  the  tenant  for  life  who  should 
be  in  possession  of  the  estate,  than  merely  that  he  shall  insert  in  the  lease  a  power 
to  re-enter  upon  the  premises  for  non-payment  of  rent.  Now  it  has  been  strongly 
insisted,  in  argument,  that  it  was  obviously  the  object  of  the  creator  of  the  power  to 
take  care  of  the  interest  of  the  reversioner.  I  agree  that  it  was  one  of  the  objects  of 
the  settlor  to  take  cai-e  of  the  interest  of  the  reversioner  ;  but  at  the  same  time  I  say, 
that  it  was  equally  his  olijeet  to  take  care  of  the  interest  of  the  tenant  for  life  ;  and 
to  make  the  estate,  whilst  in  his  hands,  whoever  he  might  be,  a  beneficial  estate :  and 
to  that  end  it  was  fit  to  entitle  him  to  impose  such  terms  as  to  the  holding,  as  would 
be  most  beneficial  to  the  property  itself  ;  and  in  that  view,  certainly,  whatever  would 
be  beneficial  to  the  tenant  for  life,  must  also  necessarily  be  for  the  benefit  of  the 
reversioner,  and  the  converse  would  be  equally  true. 

[302]  Now,  in  point  of  fact,  the  lease  in  question,  as  gianted  by  Lord  Vernon  to 
the  defendant  and    his  deceased  co-lessee,  does    contain  a  clause    for  re-entry,  not 

lease  containing  a  provision  so  inconvenient  and  degrading,  under  which  he  might  be 
thus  instantly  dispossessed  for  the  default  of  a  single  moment.  By  construing  the 
words  "a  power  of  re-entry,"  as  meaning  any  or  some,  the  provision,  it  will  be  said, 
on  one  side  contains  too  little  of  restraint  upon  the  person  who  is  to  exercise  the 
power ;  but,  on  the  other  hand,  it  may  be  answered,  that  by  the  other  construction, 
by  which  it  is  made  to  mean  a  general  and  absolute  power  of  re-entry,  iniqualified  by 
any  consideration  of  time  or  circumstance,  it  is  made  to  import  too  much.  Of  the 
two  constructions  of  which  the  indefinite  words  in  question  are  susceptible,  it  is 
certainly  the  safest  course  to  understand  the  power  as  bearing  that  sense  which  best 
accommodates  itself  to  the  convenience  of  the  parties  who  are  to  be  governed  by  them. 
In  a  case  like  this — where  the  framer  of  the  restraint  had  it  in  his  power  to  have 
prescribed  the  rule  in  such  terms  as  he  pleased,  and  to  have  ob\nated  all  doubt,  which 
he  might  reasonably  have  been  expected  to  have  done,  had  he  thought  the  power  of 
re-entrv  in  the  then  sub.sisting  leases  open  to  objection — we  do  not  conceive  ourselves 
as  contravening  any  legitimate  rule  of  construction,  when  we  hold,  that  the  restraint 
of  leasing  should  not,  in  this  instance,  be  carried  in  construction  to  an  extent  which  is 
to  leave  no  discretion  in  the  person  executing  the  power  ;  and  supposing  we  are  right 
in  so  holding,  we  further  think  that  the  discretion  which,  upon  such  construction,  is 
necessarily  left  to  the  person  who  is  the  object  of  the  power,  has  been  well  exercised 
in  the  present  instance. 

An  objection  also  has  been  taken  to  the  admission  in  evidence  of  other  leases  of 
the  same  premises,  in  order  to  prove,  as  stated  in  the  special  verdict,  that  the  usual 
and  accustomed  form  of  leases  of  the  estate  contained  in  the  marriage  settlement  or 
deed  of  the  2d  July,  1 757,  for  lives,  or  years  determinable  on  lives,  as  well  prior  as 
subsequent  to  that  settlement,  was,  with  a  conditional  proviso  of  i-e-eiitiy,  similar  to 
that  in  the  indentuie  in  question  of  the  5th  of  September,  1803.  But  this  objection 
cannot,  upon  the  view  we  have  already  taken  of  the  case,  arise  in  the  present  instance  ; 
for  if  we  are  right  in  holding  that  the  person  who  had  to  exercise  the  leasing  power, 
had  any  discretion  as  to  the  terms  of  that  proviso  of  re-entry,  which  he  is  generally 
required  to  insert  in  this  lease  for  years  determinable  on  lives,  he  might  certainly, 
with  great  propriety,  lefer  to  those  former  leases  as  a  guide  to  the  discretion  which 
he  should  exercise  on  the  subject;  and  the  Court,  in  judging  of  the  manner  in  which 
such  discretion  had  been  exercised,  might  as  fitly  look  to  the  former  leases  on  the 
subject.  Upon  this  ground  it  is  unnecessary  to  discuss  the  cases  of  Cook  v.  Booth 
(Cowp.  809)  and  IggvJdcn  v.  May  (7  East,  237,  &  9  Ves.  325),  which  do  not  apply  to 
a  case  of  a  lessor  who  has  a  discretion  to  exercise  as  to  the  terms  of  his  leases. 

There  are  other  gi-ounds,  also,  upon  which  the  admissibility  of  this  evidence  might 
be  maintained,  which  were  in  part  discussed  on  the  argument,  but  which  are  not 
necessary  to  be  adverted  to  upon  this  occasion. 

The  result  of  our  opinion  upon  the  whole  is,  that  the  lease  in  question  is  not  at 
variance  with  the  power  :  that  the  former  leases  were  pi'opei-ly  admissible  in  evidence  ; 
and  that  therefore  the  defendant  is  entitled  to  the  judgment  of  this  Court. 

Judgment  for  the  defendant. 


^ 
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generally,  ceilaiiily,  nor  in  case  the  runt  shall  be  in  aircar  fur  twenty-eight  days  ;  lint 
by  a  proviso,  that  if  the  rent  shall  be  in  arreear  for  the  space  of  fifteen  days,  and  if 
there  shall  be  no  sufficient  distress  upon  the  premises  to  satisfy  that  rent,  it  shall  then 
be  lawful  for  the  lessor  or  the  reversioner  to  re-enter. 

The  present  question  turns  entirely  upon  that  proviso ;  and  it  is  simply  whether 
this  lease,  so  contiiining  such  a  clause,  is  a  good  execution  of  the  leasing  power ;  or 
in  other  words,  whether  that  proviso  is  a  reservation  of  such  a  power  of  re-entry  as 
will  satisfy  what  has  been  rciiuircd  b}'  the  creator  of  the  power,  to  entitle  the  tenant 
for  life  to  make  leases,  as  given  by  the  deed  of  settlement.  It  is  obvious  that  the 
creator  of  the  power,  as  the  expression  is  in  a  Court  of  Law,  but  in  fact,  his  legal 
adviser,  knew  how  to  made  distinctions  as  to  the  powei'  of  re-entry  ;  for  in  the  instance 
of  those  leases  which  were  to  be  for  years  absolute,  wherein  the  rent  to  be  reserved  is 
to  be  of  the  most  valuable  desciiption,  he  only  requires  of  those  who  shall 
successively  come  into  possession  of  this  estate,  as  tenants  for  life  under  the  deed 
of  settlement,  that  they  shall,  for  the  preservation  of  this  estate,  most  beneficially 
for  those  who  shall  be  from  time  to  time  entitled  as  reversioners,  insert  a  condition, 
that  in  case  the  valuable  rent  so  reserved  on  such  leases  shall  be  unpaid  for  the 
space  of  twenty-[303]-oight  days,  the  lessor  or  reversioner  shall  then  have  a  right 
to  re-enter  at  the  expiration  of  those  twenty-eight  days.  It  has  been  insisted, 
however,  in  argument,  that,  where  the  render  is  21.  a  year,  and  a  couple  of  fat 
capons,  or  eighteen  pence,  at  the  option  of  the  lessor,  in  that  case  the  power  of 
re-entry  is  to  be  altogether  absolute  and  unconditional  ;  and  that  at  the  first  moment 
after  the  day  has  expired  on  which  the  money  is  demandable,  the  power  of  re-entry 
is  peremptorily  to  attach  and  enable  the  reversioner  on  the  instant  abruptly  to  tui'n 
out  the  person  who,  holding  under  a  valuable  lease  for  a  long  term  of  years,  determin- 
able upon  lives,  should  have  supinely  permitted  the  clock  to  make  its  round,  so  as  to 
complete  that  day,  without  paying  the  small  sum  of  21.  If  the  power  had  required 
in  terms  that  the  lessor  should  reserve  such  an  unconditional  right  to  re-enter  the 
moment  aftei'  the  rent  had  liocome  due  and  had  not  lieen  paid  or  tendered,  I  should 
admit  that  the  argument  which  was  so  strongly  pressed  upon  the  Court,  would  have 
had  much  weight,  and  perhaps  we  could  not  alter  it ;  for  we  must  take  the  power  as 
we  find  it  :  and  if  the  creatoi'  of  the  power  had  inserted  that  special  condition,  I 
should  have  thought  perhaps  that  we  coidd  not  depart  from  it,  and  make  another 
power.  We  are,  howc\er,  only  to  see  whether  in  fact  the  power  in  i[uestion,  such  as 
it  is,  so  presented  to  our  consideration,  has  been  complied  with  or  not ;  and  where 
we  find  a  general  power  requirefi,  and  see  that  in  fair  reason  it  has  been  conformed 
with,  we  ought  not  to  be  more  strict  in  the  interpretation  to  be  put  on  it,  than  the 
creator  of  the  power  [304]  himself  has  been.  The  terms  of  the  requisition  in  the 
settlement  are,  that  theiu  shall  l)e  contained  in  the  leases  a  power  of  re-entry  for 
non-payment  of  rent.  Is  there  not  in  the  lease  gi'anted  to  the  defendant  a  power  of 
re-entry  for  non-]iayment  of  I'cnt !  Undoubtedly  there  is.  Hut  it  is  stated,  and  I 
admit  with  very  considerable  force,  that  this  is  not  such  a  compliance  with  the  requisi- 
tion of  the  power  as  the  reversioner  has  a  right  to  expect  the  lessor  to  have  observed  ; 
because  he  lias  clogged  the  clause  for  re-entry,  not  only  with  a  delay  of  Hfteen  days, 
but  also  with  a  fuither  qualilication  which  imposes  on  him  the  necessity  of  pi'eviously 
ascertaining  that  thei'o  lie  no  sullicient  distress  u[)on  the  premises.  Now,  with  the 
utmost  respect  and  deference  for  the  great  authoi-ities  who  dill'er  from  me,  1  conceive 
the  obvious  answer  to  the  first  objection  to  be,  that  there  is  nothing  unreasonable  in 
the  interposition  of  that  convenient  delay  :  and  iis  to  the  second  ol)jection,  wo  cannot 
but  consider  (for  in  looking  at  these  (piestions  we  must  use  the  experience  of  all 
mankind  upon  such  subjects)  that  the  event  of  there  not  lioing  a  sullicient  distress 
upon  tlu!  ])rcmises  in  a  case  of  this  .sort,  on  a  valuable  farm  paying  a  nominal  rent 
of  21.  a  year,  is  not  to  lie  contemplaterl  in  the  conunon  course  of  things,  and  most 
probably  was  never  thought  of  by  the  maker  of  the  settlement.  Without  theiefore 
taking  up  more  of  the  time  of  the  Coiu't,  it  ap[)ears  to  me  that  there  being  in  fact  to 
be  found  in  this  lease  a  clause  of  re-entry  foi'  the  non-payment  of  I'cnt  reserved  to  the 
pci-[305]  son  to  whom  the  rent  is  to  be  |)aid,  giving  him  a  power  to  re-enter  if  fifteen 
days  shall  elapse  without  iiaymcnt  of  it,  and  there  sli.all  be  no  means  of  satisf3'ing  it 
by  distress  upon  the  premises  ;  and  I  eainiot  but  consider  that  such  a  power  is  a 
substantial  satisfaction  of  the  condition  in  the  settlement,  which  requires  gcnorully 
only  that  there  shall  be  inserted  a  power  of  re-entry  for  non-payment  of  rent. 
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His  Lordship  (having  observed  that  he  so  entirely  concurred  with  the  judgment 
delivered  on  this  question  by  Lord  Ellenborough,  that  he  might  have  adopted  his 
words)  concluded  by  adding,  that  he  had  not  noticed  the  second  question,  whether 
the  prior  and  subsequent  leases  were  properly  admitted  as  evidence  of  the  facts  intro- 
duced into  the  case  which  were  founded  upon  reference  to  them  ;  because  (said  he) 
if  I  am  right  in  the  opinion  that  the  leasing  power  has  been  complied  with  by  the 
insertion  in  the  demise  of  the  proviso  for  re-entry  which  has  been  intioduced,  it 
necessarily  follows  that  the  person  who,  whilst  in  possession  of  the  estate,  should  make 
leases  under  the  power,  would  be  warranted  in  taking  the  then  subsisting  leases  of  the 
same  property  as  a  ci'iterion  for  the  rent  and  the  covenants  to  be  inserted  in  the  new 
leases  ;  and  that  therefore  they  were  properly  submitted  to  the  jury  on  the  question, 
whether  the  lease  in  dispute  was  a  good  execution  of  the  power  of  leasing  given  by 
the  deed  ?  because  if  it  should  appear  that  the  terms  and  conditions  of  former  [306] 
leases  had  been  adopted  l)y  the  lessor,  it  would  go  far  to  direct  them  as  to  the  \'erdict 
they  should  find. 

BuKKOUGii,  .1.  (having  shortly  stated  the  question,  and  observed,  that  in  order  to 
give  an  intelligible  opinion,  it  would  be  necessary  to  state  the  words  of  the  power, 
as  many  of  his  observations  would  appi}'  to  the  import  of  those  words,  and  whicli  in 
themselves  he  considered  to  be  decisive  of  the  question)  read  at  length  the  clause  in 
the  settlement  liy  which  the  leasing  power  was  given  to  the  tenant  for  life,  as  set  out 
verbatim  in  the  statement  of  the  case — the  princpal  and  other  restrictive  clauses — the 
other  two  leasing  powers — and  the  general  clause  for  re-entry  at  the  conclusion  (ante, 
p.  284  to  288,  the  material  parts  of  which  are  distinguished  by  italic  letters) ;  and 
stated  the  short  substance  of  the  case  as  found  bv  the  special  verdict.  He  then  pro- 
ceeded to  give  the  following  reasons  for  the  judgment  he  was  about  to  deliver  :  The  first 
point  which  arises  upon  this  special  verdict  is,  whether  on  the  question  to  be  submitted 
to  the  jury — the  sutticienc}'  of  the  proviso  of  re-entry  in  the  lease  in  question — the 
fact  of  the  insertion  of  a  similar  proviso  in  prior  and  subsequent  leases  could  be  made 
use  of  in  construing  the  power  contained  in  the  deed  of  settlement,  and  upon  that 
point  I  am  of  opinion  that  they  could  not.  Parts  of  each  of  these  powers  refer  to  a 
pre-existing  state  of  the  property,  and  to  cases  of  former  leases  ;  for  instance,  the  first 
power  authorises  leases  to  be  made  of  lands  then  [307]  let,  requiring  onl}'  the  reserva- 
tion of  the  ancient  and  accustomed  rents.  The  other  powers  require  the  reservation  of 
as  great  and  beneficial  lents,  &c.  as  were  then  paid,  or  the  best  and  most  improved  rent 
that  could  be  had.  I  mention  those  parts  of  these  powers  for  the  purpose  of  con- 
trasting them  with  the  clause  on  which  the  question  immediately  depends.  There 
are  cases  wherein  evidence  of  former  leases,  and  even  parol  evidence  must  of  necessity 
be  received,  as  where  the  parties  to  a  deed  refer  to  matters  of  fact,  and  make  the 
knowledge  of  them  necessary  to  explain  the  nature,  and  supply  the  terms  of  the 
instrument  to  be  founded  on  them — they  then  become  a  part  of  the  particular 
transaction,  and  there  the  matters  which  might  result  from  such  a  reference  being 
necessarily  found  by  the  jury,  would  be  proper  for  our  consideration.  But  there 
is  nothing  in  the  words  of  the  clause  in  question  which  admits  of  a  reference  to 
leases  made  prior  and  subsequent  to  the  settlement.  The  only  words  in  the  clause 
are,  "and  so  as  there  be  contained  in  every  such  lease,  a  power  of  re-entry  for 
non-payment  of  rent." 

The  clause  itself,  then  we  see,  contains  nothing  which  refers  us  to  any  former 
particular  state  of  this  property  ;  I  am  therefore  of  opinion  that  the  prioi'  leases  were 
not  admissible  in  evidence,  liecause  they  could  not  be  legally  used  in  any  way  in  the 
con.struction  of  this  power. 

I  now  come  to  the  consideration  of  what  should  [308]  be  the  construction  of  the 
power  it.self  upon  which  arises  the  question,  whether  the  settlement  requires  only 
such  a  power  of  re-entry  as  is  contained  in  the  lease,  which  is  made  to  depend  on  two 
preceding  conditions  :  viz.  if  the  rent  be  behind  and  unpaid  by  the  space  of  fifteen 
days,  and  no  sutticient  distress  can  be  had  or  taken  upon  the  premises.  I  am  of 
opinion  that  neither  of  these  restrictions,  so  imposed  upon  the  right  of  re-entry,  is 
authorised  by  the  leasing  power.  First,  because  the  words  of  the  power  convey  to 
my  apprehension  a  plain  and  specific  meaning  ;  for  "  a  power  of  re-entry  being  required 
to  be  given,  if  rent  shall  be  behind  and  unpaid,"  is  a  perfect  idea,  wanting  no  explana- 
tion ;  but  a  clause  giving  power  of  re-entry  only  in  case  the  rent  shall  be  behind  for 
fifteen  days,  is  a  very  diflereut  thing  ;  and  the  diflerence  is  still  greater  if  you  superadd, 
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"ill  case  no  sullicieiit  distress  can  ho  lia<l  or  taken  on  the  premises."  It  must  be 
borne  in  mind  throughout,  that  this  is  a  power  for  a  lease  Lo  l)e  granted  l)y  a  tenant 
for  life,  and  that  he,  without  such  a  power,  could  make  no  lease  which  would  endure 
beyond  his  death.  It  is  moreover  a  power  created  by  deed,  and  it  is  quite  new  to 
the  law,  for  Courts  to  put  any  construction  upon  such  a  power  beyond  the  plain  and 
literal  meaning  to  be  collected  from  the  words  upon  the  face  of  the  deed.  If  any 
lawyer's  attention  had  been  drawn  to  these  words  in  the  leasing  power,  with  a  view  to 
the  execution  of  a  lease,  he  would  not,  I  think,  have  signed  his  approbation  of  the  draft 
of  this  lease.  Other  men,  [309]  indeed,  are  too  often  apt  to  treat  the  authority  on  which 
their  title  rests  too  lightly,  until  they  feel  the  consequences,  when  the  thing  is  done. 

Secondly,  it  is  contended  that  the  power  of  re-entry,  required  to  be  inserted,  is 
not  so  specifically  described  as  to  be  considered  insutticient  if  the  power  reserved  be 
a  reasonable  one;  but  who  is  to  judge  whether  it  be  reasonable  or  not?  the  parties 
to  the  deed,  or  a  Court  or  Jury?  By  what  definite  rule  are  we  to  be  guided  in 
judging  of  its  being  reasonable  1  That  is  a  difficulty  which  I  know  not  how  to  combat. 
I  am  of  opinion  at  all  events,  that  such  an  indefinite  criterion  cannot  be  admitted  to 
govern  our  construction  of  a  power,  and  which  might  vary  the  meaning  of  the  parties, 
and,  more  especially,  where  the  construction  is  to  be  collected  clearly  and  completely 
from  the  words  of  the  deed  itself. 

Thirdly,  the  plain  meaning  of  the  words  of  parties  to  a  deed  I  hold  to  be  binding. 
Now,  I  cannot  bring  myself  to  read  this  deed,  without  a  coiniction  that  the  parties 
meant  that  the  leases  should  contain  a  pure  and  simple  clause  of  re-entry.  The  second 
power  enables  the  successive  tenants  for  life  to  make  leases  for  terms  not  exceeding 
twenty-one  years;  and  for  that  the  party  expressly  proviiles  in  words,  that  "there 
shall  1)C  contained  a  clause  of  re-entry  in  case  the  rent  or  rents  thereupon  to  be  reserved 
be  behind  or  unpaid  by  the  space  of  twenty-eight  days  after  the  times  thereby  respec- 
tively appointed  for  payment  there-[310]-of.''  This  affords  to  my  mind  an  irresistible 
argument  for  excluding  any  such  qualification  from  the  former  power.  The  parties 
have  used  none  but  general  terms  in  the  formation  of  the  first  power,  and  have  adopted 
special  terms  in  the  formation  of  the  second. 

The  lease  in  question  cannot  be  maintained,  unless  we  can  consider  that  the  lessor, 
by  the  terms  of  the  first  power,  had  a  right  to  bind  the  inheritance  with  jjoth  these 
restrictions — 1st,  that  the  right  to  re-enter  shall  not  arise  unless  the  rent  shall  be 
behind  for  the  space  of  fifteen  days  ;  and,  2dly,  not  even  then,  if  a  sufficient  distress 
can  or  may  be  had  or  taken  on  the  premises  :  and  I  consider  myself  bound  to  hold 
both  those  restrictions  to  be  not  in  conformity  with  the  leasing  power  ;  for  that  they 
make  the  power  more  prejudicial  to  the  inheritance  than  if  the  plain  terms  of  it  had 
been  pui'sued  in  framing  this  lease  by  the  tenant  for  life. 

As  to  the  prejudicial  eti'ect  of  introducing  the  condition,  that  there  must  be  no 
sufficient  distress  on  the  premises,  it  appears  to  me  that  the  case  of  C'o.re  v.  Day  is 
preci.scly  in  point ;  and  I  agree  with  the  learned  Judges  who  signed  the  certificate 
in  that  case.  Such  a  clause  imposes  the  greatest  inconveniences  on  the  remain<ler 
man  ;  and  we  have  not  only  the  authority  of  Vo.re  v.  Day  for  tiiat,  but  we  iiave  it 
also  practically  exhibited  in  the  case  of  Htcx,  on  dein.  of  I'oircU  v.  Kiinf  (Forrest, 
Exch.  Kcp.  1'.)). 

[311]  I'his  question  was  very  ably  argued  at  the  bar,  and  a  great  number  of  cases 
were  cited  ;  but  the  two  which  I  have  mentioned,  and  the  plain  intention  of  the 
parties  expressed  in  the  deed,  are  sutlicient  to  govern  my  judgment.  I  wish  to  add 
a  word  only  with  respect  to  the  general  elau.se  of  re-entry,  towards  the  end  of  the 
lease,  because  it  was  noticed  at  the  bar  that  the  word  "rents"  is  omitted  in  that 
clause,  and  an  argument  was  founded  upon  it,  which  has  much  weight  with  me.  I 
think  that  word  was  designedly  omitted  ;  for  it  cannot  be  taken  that  the  parties  meant 
that  clause  lo  apply  to  a  case  which  was  before  fully  provided  for,  according  to  tiic 
rei|uisitions  in  the  powers.  Tile  omission  of  the  word  "rents"  in  that  clause,  wjis 
adverted  to  in  the  Court  below  ;  but  it  appears  to  have  been  tre;iled  upon  that 
occasion  as  not  worthy  of  mucii  notice. 

I  have  considered  this  ca.se,  with  an  anxious  wish  to  liiid  myself  justified  in  con- 
curring in  allirming  the  judgment  wiiicli  lias  been  pronounced  liy  the  Court  below; 
but  linding  that  I  cannot  do  so  witiiout  sacrilicing  tiic  o]iiiii()n  that  I  ha^■e  formed  on 
the  question  after  great  attention  to  the  case,  I  am  bound  to  inoiiounce  that  opinion 
to  be,  that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be  reversed. 
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Park,  J.  In  giving  my  opinion  that  the  judgment  of  the  Court  of  King's  Bench 
ought  to  be  reversed,  1  should  much  distrust  my  own  view  of  the  questions  in  this 
case,  opposed  as  it  is,  to  the  [312]  great  learning  and  aljility  of  those  by  whom  that 
judgment  has  been  pronounced,  and  of  those  from  whom  I  have  now  the  misfortune 
to  cTiti'er  in  thinking  that  it  was  not  well  founded  in  point  of  law ;  but  that  in  so 
deciding  I  do  not  stand  alone,  nor  am  without  the  support  of  much  greater  learning 
and  ability  than  my  own. 

This  case  has  been  argued  very  elaborately,  and  with  very  considerable  ability 
at  the  bar,  and  much  research  has  been  bestowed  upon  it.  The  main  question  is, 
however,  a  very  short  one  (having  stated  the  question  and  the  words  of  the  power 
in  the  deed,  and  of  the  proviso  in  the  lease,  ancl  of  the  restrictions  therein  imposed 
on  the  right  of  re-entry).  These  (continued  his  Lordship)  are  the  only  words  which 
are  material  to  the  present  inquiry,  and  they  do  not  present  any  difficulty  to  my 
mind ;  for  if  a  plain  man  weie  asked,  how  he  would  execute  such  a  power  ?  he  would 
say,  insert  a  clause,  that  if  the  rent  be  not  paid  as  reserved,  the  lessor  shall  have 
power  to  re-enter.  How  much  then  must  he  be  surprised  to  find  two  conditions 
superadded,  materially  altering  the  right  of  the  remainder-man,  which  he  can  no 
where  find  in  the  power. 

[Here  his  Lordship  read  the  words  of  the  proviso  for  re-entry.] 

I  admit,  that  in  construing  powers  the  intention  of  the  creatoi'  of  the  power  is  to 
be  attended  to,  wherever  it  can  be  collected  from  the  instrument ;  [313]  but  that 
intention  is  to  be  construed  strictly  and  impartially,  and  without  favouring  one  party 
more  than  the  other,  that  is,  without  leaning  either  to  the  side  of  the  tenant  for  life, 
or  to  that  of  the  I'emainder-raan,  as  was  said  by  Lord  Maustield  in  the  case  of  GootUitle, 
deiri.  Clarijes  and  Another  v.  Fumican  (Doug.  573)  ;  and  the  same  doctrine  is  to  be 
found  in  the  case  of  ronwrij  v.  Partingtmi  (3  T.  R.  674).  The  reason  is  obvious,  because 
a  power  given  to  make  leases  is  intended  to  operate  beneficiallj'  for  both  parties.  By 
enabling  the  tenant  for  life  to  grant  a  permanent  interest,  the  farmer  is  induced  to 
cultivate  and  improve  the  soil  of  the  estate  by  which  the  remainder-man  is  ultimately 
equally  benefited  ;  the  one  during  his  life  having  advantage  of  a  well  cultivated  estate  ; 
and  the  remainder-man  on  his  death  finding  the  estate  has  not  been  suffered  to  become 
impoverished.  Still,  however,  I  admit  by  the  execution  of  the  leasing  power  by  the 
tenant  for  life,  the  remainder-man  is  certainly  not  to  be  prejudiced  ;  but  can  any  one, 
who  reads  this  lease,  and  compai-es  it  with  the  power,  avoid  seeing  that  the  former 
is  not  all  conformable  to  the  latter ;  and  that  by  the  proviso  for  re-entry  in  the  terms 
of  this  lease,  the  remainder-man  is  placed  in  a  situation  far  less  beneficial  and  advan- 
tageous than  the  maker  of  the  power  intended  that  he  should  and  than  he  would  have 
been  in,  if  the  right  of  re-entiy  had  been  reserved  according  to  the  terms  of  the  power? 
or  it  nuist  lie  considered  by  those  who  think  otherwise,  that  a  clause  of  [314]  re-entry, 
limited  and  clogged  with  conditions,  is  as  beneficial  as  one  which  is  unlimited,  unclogged, 
and  absolute,  without  any  condition.  It  appears  to  me,  that  if  this  ease  turned  entirely 
upon  the  insertion  of  the  first  condition  alone,  that  which  restrains  the  right  to  re-enter 
unless  the  rent  be  in  arrear  for  fifteen  days,  the  leasing  power  authorising  no  such 
restriction,  would  of  itself  be  sufficient  to  avoid  this  lease.  It  has  been  argued,  that 
the  delay  of  the  right  of  reentry  for  fifteen  days  is  nothing  more  than  a  reasonable 
time.  The  objection  to  that  is,  if  fifteen  days  be  reasonable,  why  may  not  thirty  or 
forty  be  so  :  but  in  point  of  fact  the  maker  of  this  power  never  contemplated  the 
insertion  of  any  such  condition.  On  the  contrary,  we  find  that  immediately  after  in 
the  next  power,  and  when  she  meant  to  give  the  tenant  time,  she  has  said  so  expressly  ; 
and  therefore  she  well  knew  that  if  she  intended  any  such  thing  it  was  necessary  to 
express  it :  now  nothing  to  my  mind  can  be  a  stronger  argument,  grounded  on  intention 
in  this  case,  against  the  validity  of  this  lease  than  that  circumstance  ;  for  the  requiring 
the  restriction  to  be  introduced  in  the  one  case  amounts  clearly  to  an  exclusion  of  it 
in  the  other,  and  that  with  me  is  quite  decisive.  But  it  is  not  necessary  to  rely 
entirely  upon  this  part  of  the  case ;  because  it  is  cleai-,  that  if  the  power  be  badly 
executed  by  not  being  pursued  in  any  one  respect,  the  lease  is  void  altogether.  Then, 
as  to  the  second  objection,  with  all  deference  to  the  very  learned  Judges  who  have 
differed,  as  well  as  those  who  may  differ  from  me,  I  have  [315]  never  been  able  to 
entertain  a  doubt  upon  that  point.  In  a  condition  that  the  reversioner  shall  not  be 
entitled  to  re-enter  except  "  there  shall  be  no  sufiieient  distress  upon  the  premises," 
is  there  no  clog  or  impediment  to  a  right  of  re-entry  !     Is  so  limiting  such  a  right  no 
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injury  to  tlio  i-eiiwiiidcr-maii  in  the  enjoyment  of  liis  cstcatc  tluit  he  cannot  piitcT  for 
the  condition  broken  till  he  has  searcherl  every  corner  of  the  premises  for  a  sufficient 
distress?  That  he  must  do  so  has  been  decided  by  the  Court  of  Exchequer,  by  a 
decision  on  a  case  in  which  they  confirmed  the  o])inion  of  a  very  learned  Judge  (Mr. 
Justice  Heath),  who  had  so  ruled  the  point  at  Nisi  Prius.  That  was  determined  upon 
the  principle  that  a  clause  of  forfeiture  in  a  lease,  in  case  no  suflicient  distress  be 
found  on  the  premises,  must  be  strictly  pursued  ;  and  therefore  it  was  held,  that  where 
a  distress  is  to  be  made,  every  part  of  the  premises  must  be  searched,  or  the  plaintiff 
must  be  nonsuited  in  an  action  of  ejectment.  The  case  in  which  that  has  been  deter- 
mined, is  that  of  Jiecs  on  the  don.  of  Poivell  v.  Kivfj  (Forrest,  1 1))  (his  Lordship  stated 
the  facts  of  that  case,  and  the  result). 

But  the  very  point  now  before  us  has  been  already  distinctly  decided  in  the  case 
of  Coxe  V.  Daij  (13  East,  118)  (having  also  particularly  adverted  to  that  case,  and  the 
incidental  dicta  of  Lord  Ellenljorough  in  course  of  the  argument).  On  these  grounds 
therefore,  said  his  Lordship,  I  think  this  lease  cannot  be  supported. 

[316]  It  was  contended  at  the  bar,  that  the  general  clause  for  re-entry,  which  is 
afterwards  inserted  in  the  lease  in  (juestion,  is  sufficient  to  satisfy  the  requisition  of 
the  power  ;  but  I  cannot  assent  to  that  proposition,  because  it  is  a  maxim  of  law  that 
a  subsequent  general  clause  cannot  afl'ect  a  preceding  special  clause.  To  hold  that 
proposition  to  be  law  would  be  to  overturn  all  the  doctrine  in  the  books  from  the  time 
of  J^ord  Coke  to  the  present  day.  In  Sheppard's  Touchstone,  p.  85,  s.  1,  we  find  it 
laid  down,  that  "if  there  be  two  clauses  or  parts  of  a  deed  repugnant,  the  one  to  the 
other,  the  first  part  shall  be  received,  and  the  latter  rejected,  unless  there  be  some 
special  reason  to  the  contrary."  In  the  case  of  t'other  v.  Mei/rick  (Hardr.  94), 
Baron  Nicholas,  in  answer  to  one  of  the  objections,  says  "  when  there  are  two 
clauses  in  a  deed,  of  which  the  latter  is  contradictory  to  the  former,  there  the 
former  shall  stand  ;  "and  in  the  case  of  Thomas  v.  Hoiocl  {i  Mod.  69)  we  find  it 
said  by  the  Court — "But  in  deeds  it  was  admitted,  that  subsequent  clauses, 
which  are  general,  shall  be  governed  by  precedent  clauses,  which  arc  more  par- 
ticular. In  Allham'.s  case  (8  Co.  Kep.  154  (i))  it  is  recognized,  as  a  rule  or  principle 
in  law,  that  generalis  clausula  non  porrigitur  ad  ea  qute  antea  specialiter  sunt  compre- 
hensa  :  and  further  on  it  is  observed  to  have  been  well  said  in  35  lien.  VIII.  Dyer,  56, 
that  "subsequent  words  may  ([ualify  and  abridge,  but  not  destroy,  the  generality  of 
the  words  precedent."  And  it  was  admitted,  when  this  case  was  last  ar-[317]-gucd 
by  the  counsel  for  the  defendant,  that  Lord  EUenborough  had  intimated  a  strong 
opiin'on  against  the  efficiency  of  that  argument;  and  I  am  of  o])inion  also,  that  that 
point  afibrds  no  ground  foi-  sup[)oitirig  the  lease,  because  the  general  clause  cannot  be 
considered  as  having  the  efl'eet  of  completely  nullifying  the  previous  special  power  of 
re-entry. 

Another  question  raised  in  this  case  was,  whether  the  former  leases  of  the  .same 
property  given  in  evidence  were  admissible  in  support  of  the  validity  of  the  lease  in 
question,  by  shewing  that  it  was  conformable  to  them  in  respect  of  this  clause,  llpon 
that  point  I  .say,  it  is  enough  to  shew  that  the  power  in  the  deed  requires  no  such 
e.\trinsic  means  of  explanation,  because  it  is  clear  and  precise,  and  has  nothing  ambigu- 
ous in  it;  and  every  man  who  reads  it,  with  or  without  a  legal  mind,  will  find  it  clear 
and  satisfactory  in  its  tenor.  It  contains  no  reference  to  former  leases,  at  least  as  to 
terms  ;  and  according  to  the  authority  of  the  Master  of  the  Rolls,  in  the  case  of  lltii/iiham 
V.  Gui/'s  Jlosjiilal  (3  Ves.  298),  they  could  not  be  used  to  explain  the  deed  of  settle- 
ment, l)y  shewing,  fi(jin  the  acts  of  the  [jartics,  what  was  their  prob.able  iniderstanding 
upon  it.  In  a  sub.sequent  case  of  /•Jiilon  v.  Li/mi  (ibid.  (!9I)  too,  the  s.anie  learned  person 
held  distinctly,  that  "a  legal  instnnnent  is  not  to  be  construed  by  the  acts  of  the 
parties."  The  .same  doctrine  was  acted  ui)on  in  [318]  this  Court  in  the  case  of  I(igiihlin 
V.  Mai/  (2  N.  li.  449)  ;  and  it  was  also  so  decided  in  effect  in  the  case  of  J>oe,  on  ihn 
(km.  of  Allan  v.  Culnrt  (2  East,  37()),  in  which  I  was  myself  of  counsel.  In  that  ea.se 
it  was  held  that  the  lease  was  void,  because  it  was  not  conformable  to  the  leasing 
powei- ;  notwithstanding  it  accorded  with  the  custom  of  the  countiy  and  with  former 
leases  which  had  been  gianteil  by  the  creator  of  the  jiowcr.  Thcic  was  certainly  no 
question  raised  in  that  case  as  to  the  admissibility  of  the  evidence  ;  but  if  the  Court, 
where  it  had  been  admitted,  refused  to  give  it  any  eflect,  it  was  subst;intialiy  the  .same 
thing  as  if  they  had  refused  to  receive  it.  Without  at  all  ailvcrting  to  decidecl  c'lscs, 
however,  1  am  of  opinion,  that  on  principle,  no  evidence  can  be  admitted  to  explaiu 
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a  deed  in  any  case,  more  particular! \'  where  the  instrument  is  so  plain  and  perspicuous 
as  to  exclude  all  ambiguity. 

Upon  the  whole,  therefore,  I  am  of  opinion,  for  the  reasons  which  I  have  stated, 
that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be  reversed. 

Wood,  Baron — having  stated  the  question  and  read  the  terms  of  the  three  powers, 
and  noticed  the  distinctions  in  each,  and  the  words  of  the  proviso  in  the  lease  for 
re-entry,  in  case  of  non-payment  of  the  rent  for  fifteen  days,  and  no  sufKcient  distress, 
thereby  (as  his  Lordship  observed)  [319]  engrafting  upon  the  power  the  terms  required 
by  the  statute  of  the  4th  Geo.  the  II.  c.  28 — proceeded  as  follows : 

It  is  contended  on  the  part  of  the  plaintiff,  that  the  proviso  for  re-entry  in  the 
lease  is  not  such  an  one  as  is  required  b}'  the  settlement,  both  inasmuch  as  it  has 
limited  a  time  for  re-entry,  which  the  settlement  has  not,  and  has  thereby  postponed 
the  right  of  I'C-entry  bej'ond  the  day  on  wliich  the  rent  becomes  due  :  and  inasmuch 
as  it  is  clogged  with  a  condition  that  there  be  no  sufhcient  distress  on  the  premises, 
which  the  leasing  power  in  the  .settlement  does  not  mention  ;  and  that  therefore  the 
lease  is  void. 

The  clause  in  the  settlement,  however,  requires  no  more  than  that  the  lease  should 
contain  a  power  of  re-entry  for  non-payment  of  rent,  giving  that  power  no  qualifica- 
tion or  modification  at  all.  There  is  in  the  lease  a  clause  of  re-entry  ;  so  that  in  terms 
the  nialcer  of  lease  has  complied  literally  with  the  power  given  by  the  settlement.  I 
admit,  however,  that  the  power,  although  it  is,  general,  must  be  executed  not  in  an 
illusory  manner,  but  in  a  reasonable  manner,  that  is,  in  such  a  manner  as  the  law  will 
deem  reasonable  ;  for  I  apprehend  that  the  law  will  judge  what  is  a  reasonable  execu- 
tion of  a  power  where  no  specific  terras  are  expressed,  as  it  will  judge  of  the  operation 
of  the  power  itself.  In  the  power  of  re-entry  required  to  be  inserted  in  the  leases  for 
the  lands  to  be  let  at  rack-rents,  a  time  is  limited  [320]  for  the  payment  of  the  rent, 
and  that  time  is  twenty-eight  days.  That  power,  I  admit,  cannot  be  departed  from. 
Why  then,  I  ask,  was  no  time  for  payment  limited  also  in  this  power?  unless  it  was 
because  the  settlor  meant  to  leave  it,  as  I  conceive  she  has  done,  to  the  discretion  of 
the  tenant  foi'  life  to  insert  such  a  reasonable  power  of  re-entry  as  should  secure  the 
payment  of  the  rent  to  the  reversioner.  Where  the  power  dictates  no  precise  terms, 
it  is  an  inference  of  law  that  it  must  be  executed  in  a  reasonable  manner ;  and  the 
law  will  take  notice  whethei-  it  is  executed  in  an  illusory  or  in  a  reasonable  manner. 
For  instance,  where  one  gives  to  another  the  power  to  appoint  such  portions  of  a 
bequest  among  his  children  as  he  shall  think  proper — if  he  should  give  the  whole 
to  one  child,  that  would  be  an  illusory  manner  of  executing  the  will  of  the  donor,  and 
one  which  the  law  will  not  permit.  So  if  in  this  case  the  power  of  re-entry  were 
clogged  with  unreasonable  qualifications,  I  admit  it  would  not  be  well  executed.  The 
object  of  a  clause  of  re-entry  is  merely  to  secure  the  rent ;  and  it  has  always  been 
considered  as  the  only  object  of  it,  both  at  law  and  in  equity  ;  and  when  I  see  such 
a  clause  inserted  here  as  is  reasonable  and  fair,  and  which  reasonably  and  fairly  secures 
that  object,  under  a  power  in  an  instrument  where  we  are  not  tied  down  by  any 
specific  terms,  I  think  the  power  well  executed  ;  for  we  are  not  to  look  out  for  what 
1  conceive  to  be  a  mere  apex  juris  to  defeat  the  intention  of  the  parties;  we  ought 
so  to  construe  deeds  and  acts  ut  res  magis  [321]  valeat  quam  pereat.  In  one  of  the 
cases  cited  on  the  part  of  the  lessors  of  the  plaintiff,  the  true  principle  on  which  these 
powers  are  to  be  construed  i.s,  I  think,  rightly  laid  down.  That  is,  the  case  of  Cothcr 
V.  Merrick  (Hardi-.  89),  which  has  also  been  referred  to  by  my  Brother  Pai-k,  and  was 
particularly  relied  upon  in  the  argument.  There  the  question — which  was,  whether 
a  lease  that  had  been  executed  by  a  tenant  in  tail  was  conformable  to  the  powers  of 
making  leases  by  tenants  in  tail,  which  were  granted  by  the  statute  of  Henry  VIII., 
which  was  passed  to  enable  tenants  in  tail  to  make  leases  to  bind  as  if  they  were 
tenants  in  fee-simple — also  arose  upon  a  special  verdict,  which  found  that  Robert  Earl 
of  Essex  was  seised  in  tail  to  him  and  the  heii's  male  of  the  body  of  his  grandfather, 
of  the  manor  of  Pembroke,  and  that  he  died  seised  ;  that  his  son  entered,  and  made 
a  lease  by  deed  for  twenty-one  years  to  Sir  John  Merrick,  rendering  rent  to  the 
lessor,  his  heirs  and  assigns,  and  died  ;  and  after  his  death  the  estate  tail  descended 
upon  one  who  was  not  heir  at  law  to  the  lessor :  and  the  question  was,  whether  that 
was  a  good  lease  within  the  statute  of  32  Hen.  VIII.  c.  28,  to  bind  the  issue  in  tail. 
By  that  statute,  if  a  tenant  in  tail  make  a  lease  of  the  estate  tail,  provided  such  leases 
be  not  for  more  than  twenty-one  years,  and  pi'ovided  that  upon  every  such  lease  there 
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be  reserved  yearly,  and  made  payable  to  the  lessors,  their  heirs  and  successors  to 
whom  the  said  lands  should  have  come  after  the  death  of  the  lessors,  [322]  if  no  such 
lease  had  been  made,  and  to  whom  the  reversion  thereof  shall  appertain  according 
to  their  estates  and  interests,  so  much  yearly  ferni  or  rent,  or  more,  as  hath  been  most 
accustoraably  yieldcn  or  paid,"  such  leases  shall  be  j^ood  in  law.  In  the  case  referred 
to,  as  the  estate  tail  descended  on  a  person  who  was  not  the  heir  at  law  of  the  le.ssor, 
and  the  rent  was  reserved  to  his  heirs  and  assigns,  .so  that  there  was  not  a  rent  reserved 
in  t-erms  to  the  persons  who  were  to  succeed  to  the  estate  after  the  death  of  the  lessor, 
which  certainly  was  departing  from  the  power  contained  in  the  act  of  parliament ;  yet 
it  was  held  a  good  lease.  In  that  case  Bai'on  Hill  says,  "  In  the  exposition  of  stiitutes, 
the  Judges  must  make  such  a  construction  as  to  advance,  and  not  to  frustrate  the 
intention  of  the  makers.  Now  their  intent  was,  that  the  rent  should  go  along  with 
the  reversion,  and  the  lease  be  good,  if  by  any  reasonable  construction  in  law  it  might 
be  so."  So  I  say  also,  that  in  cases  of  power's  reserved  hy  settlement,  wc  ought  to 
do  the  same,  if  by  any  reasonal)le  construction  irr  law  we  can  do  so.  Barorr  Parker 
also  says,  "  It  is  the  ofKce  of  a  Judge  to  preserve,  and  not  to  destr-oy  an  estate,  if  the 
exposition  be  not  contrary  to  the  wor-ds."  Those,  I  conceive,  ar'e  the  true  principles 
upon  which  we  should  construe  all  deeds.  In  that  case  the  Judges  gave  a  rvational 
construction  to  the  lease,  and  that  operation  to  the  act  of  the  parties,  which,  irr  all 
probability,  corresponded  with  their  irrterrtion  ;  although,  in  wor-ds,  it  was  rrot  accord- 
irrg  to  the  proviso  contained  in  the  act  of  parliamerrt.  Then  taking  the  true  inter-- 
pr'etation  of  the  power  to  be,  [323]  to  leave  the  mode  of  re-entry  to  the  discr-etion  of 
the  les.sor-,  the  question  will  be,  has  that  discr-etion  not  beerr  in  this  instance  fairly 
and  bona  fide  arrd  r-easonably  executed  ? 

The  two  points  in  this  case  arise  oir  the  time  giverr  for  payment  of  the  reirt :  and 
the  abserrce  of  a  sutficierrt  distress  upon  the  pr-emises.  As  to  the  tir-st,  I  consider-, 
that  by  the  opcr'ation  of  the  fir-st  leasing  power-  iir  the  settlemeirt,  it  is  left  to  the 
lessor  to  inser-t,  in  his  discr-etiorr,  a  r-easorrable  pr-oviso  for-  i-e-eutr-y,  as  irr  the  other-  ca.se 
he  is  tied  dowrr  to  twerrty-eight  days.  Therr  is  this  a  r-easonable  power-  irr  poirrt  of 
time,  givirrg  the  terrant  a  pcr-iod  of  fifteen  days.  In  the  next  power-,  the  pei-iod 
prescribed  liy  the  settlor-  is  eight  and  twerrty  days,  which  is  almost  double  the  time; 
arrd  if  the  parties  thought  that  a  r-easonable  time,  then  surely  fifteerr  days  must  have 
been  eorrsidercd  by  them  to  be  a  reasonable  time  to  be  given  to  pay  the  r-ent.  I 
lay  no  great  str-ess  on  the  finding  of  the  jury  (but  I  mention  it,  because  I  thirrk  it 
ought  rrot  to  be  entirely  laid  out  of  the  question)  that  irr  the  other-  leases  of  this 
property  which  had  beerr  exccrrted,  both  before  arrd  after  the  deed  of  settlement,  such 
has  rrrriforrrrly  beerr  the  usrral  time  giverr.  It  has  beerr  said,  that  wc  carrrrot  look  at 
those  leases  for  the  pur-pose  of  obtairrirrg  evidcrrce  of  that  fact ;  because  it  is  corrtr-ar-y 
to  the  rules  of  evidence  to  explairr  a  wr-itterr  irrstrumerrt  by  extr-irrsic  par-ol  testirrrony. 
But  it  is  not  for-  that  pirrpose  that  the  leases  have  beerr  rrrade  rrse  of  her-e  :  they  have 
beerr  rrsed  orrly  for-  the  purpose  of  shcwirrg  the  marrrrer  irr  which  these  larrds  wei-e 
[324]  usrrally  let,  and  to  ascer-tairr  the  state  of  the  pr-operty  at  the  time  wlreir  the  rrcw 
lease  was  made,  with  a  view  to  accommodate  to  it  the  ter-nrs  of  the  lease  aborrt  to  bo 
prepared  :  arrd  for  that  prrrpose  arrd  to  shew  that  the  lessor-  was  actirrg  borra  fide,  the 
former  leases  were,  I  thirrk,  properly  irsed  and  admitted  in  evidcrrce  :  arrd  these  same 
ter-nrs  having  beerr  fourrd  ther-e,  1  thirrk  that  a  fair  criteriorr  from  which  we  may  judge 
of  the  rcasorrablencss  of  the  jjroviso  irr  that  rcs])ect.  Irr  Coke  rrporr  Litlletorr  (of 
Estates  rrporr  Corrditiori)  instarrccs  are  prrt  of  corrditiorrs  which  wer-e  eorrsidercd  r-easorr- 
able— orre  of  them  is,  "if  it  hajrpcrr  the  rerrt  to  be  Itehirrd  by  a  week  after-  arry  day 
of  payrnerrt  of  it,  or  by  a  morrth  after-  arry  day  of  payrrreirt  of  it,  or-  by  half  a  year" 
(Co.  Iiitt.  s.  .'{2'),  p.  -iOl  a.),  I  orrly  rrse  this  to  sh(MV  what  at  that  tinre  was  eonsidor-ed 
to  be  a  r-casonalile  pr-oviso,  arrd  that  the  law  will  jirdgc  what  is  a  r-casorral)le  time. 

Therr  srr|)])()sing  this  power  to  be  reasonable  irr  point  of  time,  the  corrsideratiorr  of 
the  last  objectiorr  ari.ses  ;  arrd  that  was  the  objcctiorr  rrrairrly,  if  rrot  errtiri-ly  relied 
npnii.  It  is,  that  the  right  of  reerrtry  has  Ijeerr  clogged  with  the  condilion  of  ther-o 
beirrg  rro  srrllicicrrt  distress  rrpon  the  pr-errrises.  Uporr  that  the  question  will  be,  is 
that  also  a  reasorrable  corrditiorr  to  be  irrsertcd  :  arrd  with  r-eferenco  to  the  law,  as  it 
stood  wherr  the  lease  was  maile,  I  am  clearly  of  opiiriorr,  that  it  was  perfectly  r-easorr.-drle. 
The  statirte  of  the  4th  of  Geo.  the  II.  had,  befor-e  the  rrrakirrg  of  this  settleinerrt  [325] 
corrsidcr-ed  it  to  be  reasorrable,  that  lessor-s,  where  they  ha<l  a  power  of  reerrtry  for 
obtiiirrirrg  paynrerrt  of  the  rcrrt,  should  rrot  errter  whilst   there  wa.s  a  suflreicnt  distress 


988  DOE    V.  SMITH  7  PRICE,  326. 

on  the  premises.  Where  is  the  ditHc-ultj'  which  that  condition  imposes]  The  rent 
reserved  is  40s. ;  and  can  it  be  supposed  that  there  would  be  any  ditWculty  in  finding 
a  sufficient  distress  for  40s.  upon  this  estate  1  They  might  not  only  take  a  sheep  or 
a  horse,  but  if  they  should  go  into  the  house,  they  would  there  find  a  table  or  chairs, 
or  any  article  amounting  to  that  value  :  it  is  therefore  mere  idle  fancy  to  suggest  that 
there  would  be  any  difficulty  in  finding  a  sutticient  distress.  I  will  now  advert  to  the 
statute  of  the  4th  of  Geo.  the  II.,  on  which  I  wish  that  there  had  been  more  argument 
and  consideration,  as  well  in  the  case  of  Coxe  v.  Day  as  in  the  case  before  us.  The 
date  of  this  deed  of  settlement  was  in  the  year  1757,  which  was  after  the  passing  of 
that  statute  (for  it  passed  in  the  year  17.31)  to  regulate  the  powers  of  re-entry  for 
non-payment  of  rent.  Before  that  statute,  the  cairying  into  execution  a  power  of 
re-cntr^',  was  attended  with  great  difficulty  and  nicety.  There  must  have  been  a 
demand  of  the  rent  upon  the  land.  If  there  were  a  house  upon  premises  demised,  the 
rent  must  have  been  demanded  at  the  fore-door,  and  it  must  have  been  demanded  at 
a  convenient  time,  before  the  sun-setting  of  the  last  day  of  payment,  so  that  the  money 
might  be  numltcred  and  received.  Then  when  the  lessor  had  done  all  that,  the  law 
still  required  him  to  make  an  actual  entry  and  bring  an  ejectment;  and  if  all  these 
things  were  not  [326]  critically  and  exactly  performed,  the  lessor  lost  the  right  of 
re-entry  for  that  time,  and  he  must  have  waited  till  other  rent  accrued,  and  then  he 
must  have  made  a  fresh  demand  and  re-entry  for  the  subseijuent  rent.  If  the  landlord, 
having  complied  with  these  formalities,  had  brought  his  ejectment,  it  was  the  uniform 
practice  of  the  Courts  of  Equity  to  relieve  the  tenant  against  the  forfeiture,  upon 
payment  of  the  rent  and  costs ;  for  they  considered  the  clause  of  re-entry  as  a  mere 
security  for  the  payment  of  rent.  Lamllords  therefore  being  laid  under  such  great 
difficulty,  it  was  thought  right  to  remedy  that  inconvenience  ;  and  therefore  the 
legislature  interfered  :  but  at  the  same  time  that  the  legislature  did  remedy  that 
inconvenience,  it  took  care  also  to  provide  for  the  ease  of  the  tenant ;  and  therefore 
it  said,  that  the  landlord,  in  such  a  ease,  shall  not  avail  himself  of  his  power  of  re-entry, 
which  was  considered  to  be  merely  for  the  purpose  of  securing  the  rent,  if  he  can  bo 
paid  by  distress  upon  the  premises.  Now  this  condition  having  been  thought  reason- 
able by  the  legislature,  why  should  it  not  be  thought  reasonable  by  individuals,  who 
are  about  to  make  a  settlement  in  which  the  consideration  of  the  subject  arises.  I 
think  there  can  be  no  better  test  of  the  reason  of  the  thing  than  what  the  legislature 
has  provided  in  the  very  case.  Then  we  have  authority  to  shew,  that  it  has  always 
been  considered  that  a  power  of  re-entry  is  merely  for  securing  the  rent.  In  the  case 
of  Wadnuin  v.  C'akraft  (10  Ves.  68)  a  forfeiture  [327]  had  been  incurred  by  the  non- 
payment of  rent,  and  breach  of  other  covenants.  The  Master  of  the  Kolls,  in  giving 
judgment,  made  these  observations,  "  The  plaintiff  seeks  to  be  relieved  against  a 
forfeiture  of  the  lease,  which  he  states  to  have  been  incurred  solely  by  the  non-payment 
of  rent ;  and  if  that  is  the  ground  of  this  ejectment,  there  is  no  doubt  Equity  will 
relieve  against  the  forfeiture,  considering  the  purpose  of  the  clause  of  re-entry  to  be 
only  to  secure  the  payment  of  rent ;  and  that  when  the  rent  is  paid,  the  end  is  obtained  : 
ancl  therefore  the  landlord  shall  not  be  permitted  to  take  advantage  of  the  forfeiture." 
Before  the  statute  of  Geo.  II.  it  was  the  same,  and  the  ou\y  alteration  which  has  been 
made  by  the  statute  is,  in  dispensing  with  the  old  formalities  attending  re-entries  at 
the  common  law ;  and  it  has  enacted,  that  the  landlord  having  a  right  to  re-enter,  and 
when  half  a  year's  rent  is  in  arrear,  shall  and  may  at  once  bring  his  ejectment  and 
recover  possession,  provided  there  is  no  sufficient  distress  to  be  found  on  the  premises, 
to  countervail  the  arrears  then  due  :  and  these  are  the  very  terms  engrafted  upon  this 
proviso.  The  same  statute  has  also  provided,  on  behalf  of  the  tenant,  that  he,  in  case 
of  proceedings  against  him  for  rent  by  the  landlord,  he  may  pay  or  tender  the  rent 
and  costs  to  the  landlord  oi'  his  attorney,  or  he  may  pay  them  into  Court  before  trial, 
and  that  thereupon  all  the  proceedings  shall  cease.  The  policj'  of  this  law,  therefore, 
we  see,  was  at  once  to  prevent  forfeiture  for  non-payment  of  rent  on  the  one  hand ; 
and  on  the  other,  to  facilitate  the  [328]  landlord's  remedy  for  the  recovery  of  it :  and, 
at  the  same  time,  the  legislature  also  thought  it  right  to  impose  the  .same  condition 
on  the  landlord  as  this  lessor  has  done,  that  the  tenant  shall  not  be  ejected  if  there 
be  a  sutticient  disti-ess  to  secure  the  i-ent.  In  this  case  there  is  secured  to  the  landlord 
ample  means  for  the  i-ecovery  of  his  rent ;  he  may  bring  his  action  or  distrain  the 
moment  it  becomes  due,  without  waiting  any  time;  and  if,  after  the  expiration  of 
fifteen  days,  there  be  no  sufficient  distress  upon  the  premises,  then  his  right  of  re-entiy 
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attiiches.      It  has  been  said,  that  the  statute  still  leaves  it  open  to  the  landlord,  if  he 
will  comply  with  the  formalities  of  deuiaiid  at  the  last  hour  of  the  day,  and  make 
re-entry,  in  that  case  the  necessity  of  distress  is  not  imposed  on  him.     The  answer  to 
that  is,  that  the  tenant  would  inst.uitly  lie  relieved  in  a  Court  of  Equity  against  the 
forfeiture.     I  have  hitherto  made  use  of  this  statute  to  shew  the  reasonableness  of 
engrafting  such  conditions  upon  the  power  of  re-entry  reipiired  by  the  settlement ;  but 
it  dees  not  seem  clear  to  me,  that  the  statute  has  not  shut  the  door  against  the  pro- 
ceeding by  re-entry  at  the  common  law  :  and  that  is  a  point  which  I  hope  will  be  well 
considered  if  this  case  should  come  before  parliament.     If  that  be  so  cadit  qutostio ; 
because  then  the  penners  of  this  lease  will  have  introduced  nothing  more  into  this 
clau.se  than  the  law  had  in  effect  introduced  ;  and  I  can  have  no  doubt  that  they  did 
consider  that  it  was  incumbent  upon  them  to  insert  the  same  conditions  as  the  statute 
had  provided.     I  will  now  consider  the  ques-[329]-tion,  whether  the  landlord's  right 
of  re-entry  at  common  law  is  not  entirely  shut  out  by  the  statute,  which  I  think  a  fit 
question  for  the  consideratian  of  parliament.     The  act  begins  by  reciting,  that  great 
inconveniences  do  frequently  happen  to  lessors  and  landlords,  in  cases  of  reentry  for 
non-payment  of  rent,  by  reason  of  the  many  niceties  which  attend  re-entries  at  common 
law  ;  and  forasmuch  as  when  a  legal  re-entry  is  made,  the  landlord  or  lessor  must  be 
at  the  expenee,  charge,  and  delay  of  recovering  in  ejectment,  before  he  can  olitain  the 
actual  po.ssession  of  the  demised  premises  ;  and  it  often  happens,  that,  after  such  a 
re-entry  is  made,  the  lessee  or  his  assignee,  upon  one  or  more  bills  filed  in  a  Court  of 
Equity,  not  only  holds  out  the  lessor  or  landlord  by  an  injunction  for  recovering  the 
possession,  but  likewise  pending  the  said  suit  do  run  much  more  in  arrear,  without 
giving  any  security  for  the  rents  due  when  the  said  re-entry  was  made,  or  which  shall 
or  do  afterwards  incur  ;  for  remedy  whereof,  be  it  enacted  by  the  authority  aforesaid, 
that  in  all  cases  (and  I  lay  some  stress  upon  this  expression)  between  landlord  and 
tenant,  from  and  after  the  24th  day  of  June,  17.51,  as  often  as  it  shall  happen  that  one 
half  year's  rent  shall  be  in  arreai'  (and  here  the  rent  is  reserved  half  yeai-ly)  and  the 
landlord  oi'  lessor  to  whom  the  same  is  due  hath  right  by  law  to  rc-entei'  for  the  non- 
payment thereof,  such  landlord  and  lessor  shall  and  may  (the  wdi'ds  arc  not  merely 
may,  yet  if  it  were  may,  1  should  still  consider  it  imperative  by  analogy  to  a  decision 
on  anothei'  statute,  which  1  [330]  shall  piesently  advert  to)  "shall  and  may,  without 
any  formal  demand  or  re-entry,  terve  a  declaration  in  ejectment  for  the  recovery  of 
the  demised  premises,"  in  the  usual  way,  and  that  (it  enacts)  shall  be  equivalent  to 
the  formalities  of  a  re-entry.     Upon  those  words  it  is  imperative,  as  it  appeals  to  me, 
that  he  shall  not  proceed  as  at  common  law,  because  the  statute  dispenses  with  that 
|)iocecdiug  and  abrogates  it,  and  directs  that  instead  he  shall  proceed  in  the  usual 
manner  by  ejectment.    The  act  then  thus  cotitinues,  "  And  in  case  of  judgment  agaiiist 
the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it  shall  bo 
made  appear  to  the  Court,  where  the  said  suit  is  dc]icnding,  by  affidavit,  or  be  proved 
upon  the  trial  in  case  the  defemlant  a])pears,  that  half  a  year's  rent  was  due  before 
the  said  declaration  was  sei'vod,  and  that  no  sutticient  disti'css  was  to  be  foinid  on  the 
demised  ])reinises,  countervailing  the  arrears  then  due,  and  that  the  lessor  or  lessors 
in  ej(!ctmcnt  had  power  to  re-enter ;  then  and  in  every  such  case  the  lessor  oi'  lessors 
ill  ejectment  shall  recover  judgment  and   execution   in  the  same  manner  as  if  the 
rent  had  been  legally  demanded,  and  a  re-entry  made  !      But  the  lessor  cannot  re- 
enter ill  any  case,  unless  there  be  an  insufficiency  of  distress  ;  and  here  the  condition 
imiKJsed  ujioii  him  is  only,  that  he  shall  not  avail  himself  of  the  power  of  re-entry 
if    there    be    sutticient    distress.      Then    the    statute    al.so    provides,    on    behalf    of 
the  tenant,  that  if  he  shall   lender  the  rent  duo  to  the  landlord,  or  pay  it  into  Court 
with   costs  i)eforc  the  trial,   the  jiroccediiigs  in   the  ejec^tment  shall  cease.      I   think, 
[331]  therefore,  that  by  the  statute  the  power  of  reentry  at  common   law   is  taken 
away.      Why  should  it  be  left?     It  is  (piite  non.scnsc  to  suppose  that  it  can  be  left  for 
any  thing,  but  as  a  security  for  the  iiaymeiit  of  the  rent  ;  because  if  the  lessor  would 
make  a  reentry  at  the  common  law,  while  he  might  find  goods  to  distrain,  tlie  defen- 
dant  might  have  filed  a  bill  in   l'',(|uity  to  restrain   him.      And  now  neither  Law  nor 
Kijuity  will  permit  the  lessor,  since  the  statute  of  4th  (xco.  II.,  to  take  any  proceedings 
on  non-payinent  of  rent  for  any  other  jiurpose  save  the  recovery  of  the  rent,  and  tho 
right  of  re-entry  is  regarded  merely  as  a  security  for  tho  rent.     Now  it  ap])oai-s  to  mo, 
that  that  is  I  he  reasoiialile,  fair,  and  liberal  construction  of  the  sUitute  ;  for  why  should 
there  be  left  a  loop  hole  for  the  landlord  to  make  an  entry  at  common  hiw,  in  order  to 
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avoid  the  remedi;il  enactments  of  this  statute?     The  iatention  of  the  act  was,  that  the 
lessor  should  ha\e  the  same  relief  in  a  Court  of  Law  as  he  might  before  have  had  in  a 
Court  of  Equity.    It  strikes  me  therefoi'e  that  it  is  imperative  upon  the  party  to  proceed 
in  the  way  which  shall  enable  him  to  avail  himself  of  this  act,  and  in  that  wa.y  only ; 
and  I  apprehend  that  it  always  has  been  so  considered  :  for  there  will  not  be  found, 
since  this  statute,  an  instance  of  a  re-entry  at  common  law.     I,  at  least,  have  never 
•lieard  nor  read  of  such  an  instance :  and  I  think  the  construction  which  the  Courts 
have  put  upon  the  statute  of  the  8th  and  9th  of  Wm.  III.  c.  11,  confirms  me  in  the 
opinion,  that  this  statute  is  also  imperative.       That  statute  is  entitled  "An  act  for 
[332]  the  better  preventing  frivolous  and  ve.xatious  suits."     The  8th  section  of  that 
statute,  which  relates  to  actions  for  penalties  for  not  performing  covenants  and  agree- 
ments, runs  in  these  terms,  "  And  be  it  enacted,  that  in  all  actions  which  from  and 
after  the  '25th  day  of  March,  1697,  shall  be  commenced  or  prosecuted  in  any  of  His 
Majesty's  Courts  of  Eecord,  upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non- 
performance of   any   covenants  or  agreements   in  any  indenture,   deed,   or  writing 
contained,  the  plaintiff  or  plaintifis  may  (not  shall  and  may,  as  it  is  in  the  4th  Geo.  II.) 
assign  as  many  breaches  as  he  or  they  shall  think  fit;  and  the  jury  upon  the  trial  of 
such  action  shall  and  may  (now  using  both  words)  assess,  not  onl}^  such  damages  and 
costs  of  suit  as  have  heretofore  been  usually  done  in  such  cases,  but  also  damages  for 
such  of  the  said  breaches  so  to  be  assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues, 
shall  prove  to  have  been  broken ;  and  that  the  like  judgment  shall  be  entered  on  such 
verdict  as  heretofore  hath  been  usually  done  in  such  like  actions."     It  is  provided  also, 
that  if  judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession  or  nihil 
dicit,  he  may  (again)  suggest  as  many  breaches  of  the  covenants  as  he  shall  think  fit; 
upon  which  there  shall  be  a  writ  of  enquiry  :  and  if  the  defendant  after  such  judgment 
and  before  execution  executed  shall  pay  into  Couit  to  the  use  of  the  plaintiff  the 
damages  assessed,  by  leason  of  the  breaches  of  covenant,  with  costs,  a  stay  of  execution 
shall  be  entered  upon  record,  or  if  damages  shall  have  been  levied  under  the  execution, 
the  defendant  shall  be  discharged  from  [333]  the  execution,  the  judgment  to  remain 
as  a  security  to  answer  any  further  breaches,  and  the  plaintiff  may  have  a  scire  facias 
on  the  judgment  suggesting  other  breaches.     Now  I  well  remember  the  first  case  where 
the  construction  of  the  word  "may,"  in  that  statute,  was  brought  into  consideration. 
That  was  the  case  of  Drage  v.  Brand  (2  Wils.  377).     Until  that  time  it  had  always  been 
considered  to  be,  in  the  option  of  the  plaintiff,  whether  he  would  proceed  according  to 
the  course  of  the  common  law,  or  under  this  statute ;   and  therefore  in  general  he 
assigned  only  one  breach.     In  Dragc  v.  Bmml,  however,  that  came  to  be  considered. 
It  was  there  contended,  that  it  was  not  compulsory  on  the  plaintitt'  to  assign  breaches, 
and  that  he  had  right  to  elect  to  proceed  at  the  common  law,  and  not  upon  this  statute  : 
and  it  was  argued  ■very  much,  upon  the  ground,  that  the  statute  was  made  for  the 
benefit  of  plaintitt's,  and  that,  as  it  says  the  plaintiff'  may  assign  as  many  breaches  as 
he  should  think  fit,  he  might  waive  it,  and  leave  the  defendant  to  his  remedy  in  Equity, 
having  an  election  either  to  proceed  upon  the  statute,  or  according  to  the  course  of  the 
common  law.     The  Court,  however,  in  its  construction  of  that  statute,  in  the  case  I 
have  referred  to,  held,  and  all  the  Courts  in  Westminster  Hall  now  hold,  that  the 
statute  is  compulsory  on  the  plaintiff  to  assign  breaches  and  assess  damages,  and  that 
the  defendant  shall  not  be  put  to  seek  relief  in  Equity.     And  that,  I  think,  is  the  fair 
and  liberal  and  pioper  construction  to  be  put  upon  that  [334]  remedial  statute,  or  the 
result  would  be,  that  a  plaintiff  would  be  entitled  on  a  verdict  to  tiike  out  execution 
for  the  whole  penalty  and  costs,  and  the  defendant  would  be  driven  into  a  Court  of 
Equity  for  relief,  when  an  issue  must  necessarily'  be  directed.     To  prevent  that  circuity 
it  is,  that  the  statute  has  been  considered  in  legal  construction  to  be  compulsory,  and 
as  enacting  virtually  that  the  plaintiff"  shall  assign  breaches  and  assess  damages.     The 
same  question  was  so  determined  also  in  the  case  of  Roles  v.  Rosewell  (5  T  R.  538), 
some  time  afterwaids.     I  say,  therefore,  that  by  analogy  to  this  statute,  the  true  and 
real  construction  of  the  statute  of  the  4th  Geo.  the  II.  also  is,  that  it  is  compulsory, 
and  upon  the  same  principle,  (indeed  the  words  are  much  stronger  in  this  latter  act) 
and  that  the  power  of  re-entrj'  at  common  law  is  abolished,  and  the  landlord  must 
proceed  in  the  way  thei-eliy  prescribed,  by  serving  an  ejectment  at  the  end  of  half  a 
year,  and  cannot  proceed  in  any  other  way.     If  I  am  right,  in  the  construction  of  that 
statute,  and  there  is  certainly  no  decision  to  the  contrary,  there  is  an  end  of  this 
question ;  for  the  peniiers  of  tliis  lease  have  by  introducing  these  conditions  inserted 
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nothing  as  a  qualification  of  the  power  of  re-entry,  which  is  not  conformal)le  to  that 
statute.  But  I  will  suppose  it  to  be  still  left  open  to  the  landlord  to  proceed  as  he 
might  have  done  before  the  statute :  in  that  case  I  would  use  it  to  shew  that  a 
rca.sonable  clause  of  rc-entr}'  being  all  that  the  power  required,  the  adoption  of  the 
same  condition,  [335]  which  the  legislature  has  adopted  in  similar  cases,  cannot  be 
con.sidered  as  unreasonable.  It  might  not  perhaps  bo  necessary  to  express  the  condition, 
because  the  law  imposes  it ;  but  being  expressed  supertlua  non  nocent. 

The  case  of  C'oire  v.  Duij  has  been  cited  as  an  authority  of  the  Court  of  King's  Bench 
establishing,  that  the  inserting  in  a  condition  of  re-entry  in  a  lease  made  under  a  power, 
the  words,  "  in  case  no  sufficient  distress  can  be  taken  upon  the  premises,"  (those  words 
not  being  in  the  power)  was  not  a  good  execution  of  the  power.  I  doubt  very  much 
the  propriety  of  that  decision.  I  think  the  operation  and  eft'ect  of  the  statute  of  the 
4th  of  Geo.  the  II.  e.  28,  was  not  sutKciently  l)rought  before  and  considered  by  the 
Coin-t  in  that  case ;  but,  be  that  as  it  may,  it  is  dilibrent  in  one  very  material  feature 
from  the  present.  The  re-entry  required  there  was  for  non-payment  of  the  rent 
reserved  Ijy  the  space  of  twenty-one  days  ;  so  that  there  was  there  a  specification  of 
a  particular  mode  ;  and  therefore  it  might  perhaps  be  inferred,  that  no  other  qualifica- 
tion would  be  warranted  ;  but  hei'e  there  is  no  condition  specified  nor  time  limited. 
"  A  power  of  re-entry,"  generally,  is  all  which  is  required  ;  and  therefore  I  consider 
that  reasonaljle  qualifications  may  be  added.  In  the  case  of  Doe.,  dem.  Forster  v.  IVandlass 
(7  T.  E.  117)  it  was  determined  that  a  landlord  could  not  recover  in  ejectment,  where 
there  was  a  sufficient  distress,  and  he  had  not  complied  [336]  with  the  requisitions  of 
the  common  law.  In  this  present  case,  which  was  only  a  few  years  ago,  the  same 
Court  of  King's  Bench  also  must  have  considered  it  as  distinguishable  from  that  of 
Can  v.  Day ;  or  that  upon  re-consideration  their  former  decision  was  wrong ;  for  it 
cannot  be  supposed  that  they  had  forgotten  theii'  own  decision  of  a  few  years  before, 
when  the  same  Chief  Justice  and  one  of  the  present  Judges  .sat  on  the  bench  in  both 
cases.  They  held  that  this  power  has  been  reasonably  and  properly  executed,  and 
they  have  accordingly  given  judgment  for  the  defendant :  and  I  am  of  opinion  that 
it  was  a  right  judgment,  and  that  it  ought  theicfore  to  be  aflirmed. 

Gk.VHA.m,  Baron — having  stated  the  nature  of  the  (piestion,  and  observed  that  it 
depended  on  the  first  of  the  three  leasing  powers  contained  in  the  settlement,  applicable 
to  three  distinct  dispositions  of  the  property,  the  terms  of  which,  as  well  as  of  the 
proviso  for  re-entry  and  other  material  parts  of  the  lease,  he  read  at  the  commence- 
ment, remarking  the  distinctions  occurring  in  the  terms  of  the  three  powers,  in  each 
of  which  (he  observed)  the  creator  of  them  had  been  more  or  less  minute  in  her  care 
of  providing  for  the  preservation  of  the  interest  of  the  remainder-man,  in  ])ro])ortion 
to  the  amount  of  rent  to  be  reserved— delivered  his  judgment  to  the  following  e fleet : 
With   regard   to  those  demises  of  the   property  whicii   the   tenant  for  life   was 
empowered  to  grant  [337]  for  lives  oi-  long  terms  depending  on  lives,  and  on  which  lines 
were  permitted  to  be  taken,  the  settlor  is  manifestly  more  indillerent  in  licr  i)rovisions  ; 
for  she  expresses  less  anxiety  about  the  precise  terms  by  which  the  rents  reserveil 
undei'  the  first  power,  where  the  lessor  is  entitled  to  take  piemiunis,  aie  to  be  secured  : 
and   that  is  probably  because  tho.se  fines,  which  arc  a  species   of  anticipated   rent, 
constitute  the   substantial  enjoyment  and  income  of   the  tenant  for   life  ;    and   the 
reserved  rent  is  merely  nominal  and  intended  only  to  establish  a  recognition  of  the 
relation  of  landlord  and  tenant;  for  as  to  any  beneficial  enjoyment  a  rent  of  two 
pounds  may  be  treated  in  the  present  discussion  as  a  rent  of  two  shillings.     As  to 
that  she  only  requires  that  the  leases  shall  contain  a  power  of  reentry,  in  general 
terms,  so  general  that  nothing  definite  can  be  extractccl  from  them,  nor  can  the  very 
words  be   followed  on  that  account;  and  it  nnist  therefore  necessarily  refei- to  some- 
thing extrinsic.      It  cannot  be  executed  without  such  reference  to  something  that  had 
before  been  done  with  respect  to  the  ijroperly  on  similar  occasions  ;  or  she  has  left  it 
altogether  to  the  judgment  and  the  discretion  of  the  ])er.son  who  might  have  to  execute 
the  power.     There  is  a  very  important  fact  found  among  the  circunistanccs  of  this 
special  case,  which,  although   I   do  not  mean  to  I'cst  my  judgment  on  it,  I  caiuiot  i)Ut 
consider  most  material  for  our  consideration.     At  llic  lime  of  making  this  sclllenieni, 
and  so  long  afterwards  as  till  the  year   180.i,  the  then  subsisting  leases  contained  a 
similar  proviso,  [338]  couched  in  the  terms  of  that  which  is  contained  in  this  lease. 
Now  what  could  lie  more  natural  than  that  any  pei.son,  who  should  have  Ui  pen  a 
lease  iiy  which  lie  was  to  leduce  into  practice  liiis  general  [lower',  shonl<i  have  recourse 
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to  such  subsisting  leases  to  serve  him  as  a  guide  in  ascertaining  the  customary  and 
usual  mode  of  leasing,  to  direct  him  in  his  endeavour  to  execute  the  power  as  con- 
formably to  the  requisition  of  the  settlor  as  might  be?  All  that  she  has  required  is, 
that  there  is  to  be  a  power  of  re-entry  for  uoii-paymeut  of  rent.  But  what  power? 
Such  an  one  as  should  be  reasonable  and  proper.  Would  it  be  reasonable  or  proper 
so  to  bind  down  the  tenant,  that,  upon  his  failure  to  pay  this  rent  before  the  last 
moment  of  the  day  on  which  it  is  reserved,  the  landlord  might  instantly  re-enter? 
Those  are  terms  which  any  man  taking  a  lease  would  revolt  from  and  reject,  as  being 
terms  which  must  drive  him  into  a  Court  of  Equity  for  relief  on  every  occasion  ;  and 
they  would  also  subject  the  landlord  to  all  the  inconveniences  attending  a  re-entry  at 
common  law.  It  has  been  objected  that,  if  it  should  be  admitted  that  some  time  may 
be  given,  a  difficulty  would  arise  in  ascertaining  what  time ;  and  it  has  been  asked 
(for  that  difficulty  has  occurred  to  very  intelligent  minds)  who  is  to  judge  of  the 
reasonableness  of  such  time  1  A  Judge  or  Jury  ?  I  answer  neither,  certainly.  It 
must  be  in  the  discretion  of  the  person  who  is  to  execute  the  power.  It  is  he,  who 
necessarily  is,  in  the  first  instance,  to  embody  in  a  specific  shape  this  general  requisi- 
I'on  of  the  creator  of  the  power,  [339]  that  the  lease  contain  a  power  of  re-entry  ;  and 
the  Court  would  in  a  case  of  dispute  have  ultimately  to  determine  whether  he  has 
followed  the  intention  of  the  settlor.  I  do  not  say  that  the  insertion  of  every  power  of 
re-entry  will  satisfy  the  leasing  power  in  the  settlement ;  for  it  must  be  such  a  power 
of  re-entry  as  would  be  reasonable  eithei-  with  regard  to  what  had  been  formerly 
adopted  in  the  earlier  enjoyment  of  the  property,  or  to  what  would  be  commensurate 
with  any  occasion  that  might  arise  for  departing  from  the  former  usage.  Here  then 
we  may  apply  the  doctrine,  now  universally  admitted,  that  clauses  of  re-entry  are 
regarded  both  at  Law  and  in  Equity,  as  only  having  for  their  object  to  secure  the  ' 

payment  of  rent ;  and  therefore  a  power  of  re-entry,  modelled  on  the  law,  cainiot  but 
be  considered  reasonable  and  suitable  to  every  occasion.  That  was  the  doctrine  in 
Equity  before  the  statute.  It  is  however  material  for  us  to  consider,  that  when  this 
settlement  was  made,  the  statute  of  4th  of  Geo.  II.  had  passed  ;  and  therefore  the 
maker  of  this  lease,  in  executing  the  power,  had  then  not  only  the  principles  of 
Equit}',  but  the  rule  of  this  statute  for  his  guide.  I  take  it  to  be  a  clear  proposition, 
after  a  very  long  experience  in  Courts  of  Equitv,  and  I  state  it  in  the  hearing  of  those 
who  can  correct  me  if  I  am  wrong,  that  whatever  may  be  the  form  of  these  clauses, 
whether  they  express  that  the  lessor  may  re-enter  for  non-payment  of  rent,  or  that 
the  lease  shall  be  void  in  such  case,  or  whatever  other  form  they  pursue  ;  if  the  lessor 
had  le-entered  for  breach  [340]  of  that  covenant,  a  Court  of  Equity  would  have  at 
all  times  restrained  him  from  proceeding  further  at  law,  on  the  lessees  paying  the 
arrears  of  rent  and  costs  ;  for  such  clauses  (which  were  originally  founded  on  the  old 
doctrine  of  estates  upon  condition)  operate  as  a  forfeiture,  and  it  ever  has  been  the 
peculiar  province  of  Courts  of  Equity  to  relieve  from  the  forfeiture,  whenever  the 
rent  should  be  satisfied.  The  legislature  however  considering  it  hard  that  a  tenant 
should  1)6  put  to  the  expence  of  coming  to  a  Court  of  Equity  to  be  relieved  from  the  I 

consequence  of  non-payment  of,  perhaps,  a  mere  nominal  rent  of  two-pence  (for  I  may  j 

for  this  purpose  assume  this  21.  to  be  no  more),  have  therefore  provided  a  more 
summary  course.  They  however  also  considered,  at  the  same  time,  the  hardships 
under  which  landlords  laboured,  from  the  necessity  of  observing  all  the  formalities 
of  re-entry  at  common  law  which  they  were  often  liable  to  mistake,  and,  their  observ- 
ance being  traversable,  they  frequently  failed  to  recover;  and  therefore  the  legislature 
provides  that  the  lessor  shall  be  entitled  to  re-enter  without  observing  any  such 
formalities  ;  but  that  is  provided  only  in  case  there  be  no  sufficient  distress  upon  the 
premises  :  for  if  by  looking  over  the  next  hedge  he  can  see  abundant  means  of  satis- 
fying himself  the  arrears  of  rent,  the  statute  says  he  shall  not  turn  the  tenant  out, 
nor  drive  him  to  a  Court  of  Equity  for  relief.  Looking  then  to  the  provisions  of  this 
statute  and  the  established  course  of  the  law,  could  any  man  of  sense  take  any  better 
guide  for  the  framing  of  the  [341]  clause  of  re-entry,  required  in  general  terms  by 
this  leasing  power,  than  the  conditions  which  this  statute  imposed  on  landlords,  when 
it  conferred  on  them  the  advantage  of  taking  away  the  difficulties  attending  their 
common  law  remedy  by  re-entry.  Can  we  conceive  that  the  settlor  meant,  that  for  a 
sum  of  one  pound,  the  amount  of  one  half  year's  nominal  rent,  there  might  be  an 
actual  re-entry  made,  when,  liy  merely  looking  over  the  hedge,  the  landlord  would 
most  probably  see  a   hundred  head  of  cattle  on  which  he  might  disti-ain  ?     Where 
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then  is  the  difficulty  or  clog  imposed  by  this  qualification  on  the  remainder-man  ? 
The  very  natnre  of  this  tenure,  too,  is  a  strong  argument  against  the  supposition  that 
the  creator  of  the  power  intended  that  there  should  be  an  absolute  peremptory  power 
to  re-enter  the  instant  the  rent  should  be  due  and  unpaid  ;  because  we  know  that 
under  such  leases  as  this  the  lessee  is  the  owner  for  the  duration  of  his  term  of  the 
property  :  and  he  pays  a  great  sum  for  it  in  the  shape  of  a  consideration  for  his  lease. 
It  sui'prised  me,  therefore,  to  hear  it  seriously  argued  in  a  case  of  a  lessee  who  is,  as 
it  were,  a  pui'chaser  for  a  valuable  consideration,  that  great  dangers  and  difficulties 
might  attend  a  suit  in  replevin.  Can  it  be  really  supposed  that  a  tenant  who  buys 
the  estate  for  three  lives,  and  has  so  valuable  an  interest,  would  resist  the  payment 
of  a  rent  of  20s.,  and  replevy  the  goods  distrained,  at  the  great  expence  of  such  a 
proceeding?  So,  with  respect  to  the  supposed  hardship  of  searching  every  part  of 
the  premises  for  a  distress,  can  it  be  supposed  that  these  estates  can  ever  be  in  [342] 
that  destitute  condition,  that  the  lessor  must  be  obliged  to  search  for  distrainable 
goods  every  part  of  a  fai'm,  where  he  may  be  sure  to  find  a  dung-heap  in  any  corner 
which  would  pay  him  his  one  pound.  These  are  arguments  which,  in  my  judgment, 
ought  not  to  have  any  weight  with  liberal  and  intelligent  minds.  Another  argument 
was  used,  and  with  that  I  perfectly  agree,  that  by  no  mode  of  executing  this  power 
ought  the  remainder-man  to  sutt'er  any  injury,  or  be  put  in  a  worse  condition.  That  is 
very  true ;  but  we  are  also  to  bear  in  mind  that  these  powers,  which  have  been 
transferred  from  Equity  into  the  Law,  are  therefore  always  to  receive  an  equitable 
and  liberal  construction,  so  as  neither  to  work  an  injury  to  the  tenant,  or  to  the 
pei-son  next  entitled  in  remainder  oi'  reversion  to  the  rent  reserved.  But  lot  me  ask, 
what  possible  injury  can  that  person  suffer  under  the  powei'  as  it  has  been  executed 
in  this  instance?  Will  it  be  said  that  it  would  better  his  condition  to  have  reserved 
to  him  a  power  of  re-entry  at  common  law  for  this  rent  of  one  pound,  such  as  the 
literal  execution  of  this  power,  under  which  it  has  been  said  he  ought  to  have  had 
that  right  reserved,  would  give  him,  instead  of  this  beneficial  and  easy  power  of  re-  ■ 
entry  which  has  been  provided  for  him  by  analogy  to  the  statute,  enabling  him  upon 
the  non-payment  of  the  one  pound  rent,  if  he  can  wait  for  the  space  of  half  a  year,  to 
proceed  to  get  possession  by  the  easy  remedy  of  ejectment  (if  indeed  it  could  be 
supposed  that  there  should  be  no  sufficient  distress  on  the  premises)  by  which  the  old 
common  law  difficulties  are  at  once  obviated? 

[343]  Then  wo  were  pressed  with  authorities  against  the  admissibility  of  such  a 
condition  to  relax  the  right  of  re-entry,  the  principal  of  which  was  the  case  of  Coxc  v. 
IM//.  I,  by  no  means,  admit  that  that  case  has  decided  the  point  for  which  it  has 
been  cited  in  argument  ;  for  if  it  had,  I  might  then  concur  with  my  Brother  Wood, 
who  shewed  some  little  disposition  to  difier  with  that  case.  But  it  is  not  necessary 
for  me  to  express  any  opinion  on  the  propriety  of  that  decision  ;  because  I  think  it 
distinguishable  from  this.  That  was  not  a  case  of  an  estate  for  lives  at  a  nominal 
rent,  and  I  know,  from  a  note*  of  the  case  of  Hotley  v.  Scot {\jO?it,  -'316),  with  which 
I  have  been  fur-[344]-nished,  that  that  case  bears  me  out  in  this.     The  note  I  speak 

*  Lord  Taiikervilli;  v.  JVivf/field  and  Pntchard  t,  transeriberl  from  the  MS.  note 
in  the  possession  of  Mr.  Butler.     M.  T.  13  Geo.  :?,  B.  H. 

[S.  C.  :5  Bligh,  332,  n. ;  2  Br.  &  B.  498,  n. ;  5  Moore,  C.  P.  346,  n.] 

Upon  ejectment  the  case  was  as  follows  : — Upon  the  marriage  of  Sir  »John  Asthn', 
his  lady's  estate  was  settled  upon  Sir  .John  for  life,  with  several  remainders  over  which 
never  took  cH'ect ;  remainder  to  the  lady's  right  heii's.  i\.  power  of  leasing  was  gi\un 
to  Sir  John  ;  such  leases  to  be  made  for  any  iuunl)ei'  of  years  at  the  accustomed  rent, 
to  take  etl'ect  immediately  in  possession,  and  not  bj'  way  of  future  or  reversion.-iry 
interest ;  and  on  every  such  lease  there  was  to  be  inserted  a  clause  of  re-entry  if  the 
rent  should  be  behind  for  twenty-one  days,  the  rent  to  be  made  payable,  and  the 
re-entry  to  be  incident  to,  and  to  go  along  with  the  revei'sion  or  remainder.  In  the 
same  settlement  there  was  also  a  power  of  revoking  all  the  uses  thereby  declared,  and 
appointing  new. 

Some  time  after  the  marriage,  Sir  John  Astlcy  and  his  lady  revoked  all  the  uses 

t  This  is  the  same  case  as  is  reported  in  Lofft,  316,  under  the  name  of  Hotley 
v.  Scot. 

Ex.  Div.  ri.— 32 
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of,  although  not  very  fully  taken,  [345]  enables  me  to  perceive  what  the  ground  of 
the  decision  was  ;  and  that  ease  diametiically  opposes  [346]  what  was  said  at  the  bar 
to  be  the  doctrine  deducible  from  the  ease  of  Coxe  v.  Ikiij :  so  that  we  [347]  may  say, 
in  this  case,  magno  se  judice  quisque  tuetur.     I  howevei-  am  of  opinion,  that  the 

of  the  settlement  that  were  subsequent  to  Sir  John's  life  estate  and  the  powers  incident 
thereto,  and  declared  new  uses  :   there  was  also  a  fine  levied  to  the  same  effect. 

21st  September,  1766,  Sir  John  made  two  several  leases  of  this  date  to  the  two 
defendants  Wingfield  and  Pritchard  for  twenty-one  yeai's,  conformable  to  the  power  he 
had  by  the  said  settlement  and  the  other  deeds,  and  the  tine,  except,  that  previous  to  the 
entry,  distress  was  to  be  made  ;  and  it  ran  nearly  in  the  following  words  : — That  if 
the  rent  should  be  behind  or  unpaid  by  the  space  of  twenty-one  days,  and  no  sufficient 
distress  or  distresses  could  be  had,  or  if  the  lessee  should  assign  over  the  leased  premises 
(except  as  therein  is  excepted),  then  it  should  be  lawful  to  Sir  John  Astley,  his  heirs 
and  assigns,  to  enter. 

Sir  John  Astley  and  his  lady  being  both  deceased,  the  estates  are  descended  upon 
Lord  Tankerville,  the  plaintiff',  &c. 

Dunning  for  the  plaintiff.  The  Court  always  takes  a  difference  between  powers 
when  exercised  by  a  man  upon  his  own  estate,  and  the  exercise  of  powers  by  a  man 
upon  another's  estate,  or  which  he  holds  in  another's  right.  The  first  are  always 
construed  favoi'ably  to  the  persons  making  use  of  this  power ;  the  second  are  taken 
in  a  strict  light.  Here  it  was  certainly  the  second.  It  was  a  power  to  be  exercised 
on  the  wife's  estate,  and  in  some  respect  in  prejudice  of  his  wife,  and  therefore  to  be 
taken  strictly. 

1st  objection.  That  the  settlement  declares  that  the  power  of  re-entry  should  be 
reserved  and  made  incident  to  the  inheritance  of  the  estate,  and  by  the  lease  it  is 
reserved  to  Sir  John  Astle\',  his  heirs  and  assigns.  2d  objection.  The  settlement 
directs  the  re-entry  so  to  be  reserved  as  above  to  be  made  immediately,  if  the  rent 
should  be  behind  by  twenty-one  days.  By  the  lease  it  is  to  be  preceded  by  demand 
and  distress. 

These  are  strong,  plain,  and  conclu.sive  objections. 

Bearcroft  for  the  defendants.  The  remainder-man  Lord  Tankerville  has  substan- 
tially all  the  powers  he  ought  to  have,  or  can  have.  As  to  the  1st  objection,  the  rent 
cannot  be  made  payable  but  to  those  in  remainder  or  reversion,  to  which  it  is  insepar- 
ably incident :  the  heirs  and  assigns  of  Sir  John  Astley  mean  those  who  are  heirs  and 
assigns  to  the  estate  under  the  settlement  by  which  Sir  John  Astley  claims  the  estate 
so.  Gather  v.  Merrick,  Hardr.  89.  Tenant  in  tail  died  seised,  his  son  entered  and 
made  a  lease  for  twenty-one  years,  rendering  rent  during  the  term  to  the  lessor,  his 
heirs  and  assigns,  and  died.  It  was  nnaniraously  adjudged  to  be  a  good  lease  and 
within  the  32  Hen.  VIII.,  the  opinion  of  the  Court  being,  that  the  word  "heirs" 
being  a  comprehensive  word,  it  ought  to  be  construed  secundum  subjectam  materiam, 
and  to  have  that  which  the  nature  of  the  deed  requires.  This  is  much  the  stronger 
in  the  present  case,  as  Sir  John  Astley  having  joined  with  his  wife  in  the  deeds  which 
raised  the  limitations,  those  who  take  by  virtue  of  those  limitations  may  in  some 
respect  be  said  to  be  the  heirs  and  assigns  of  Sir  John  Astley.  As  to  the  2d  objection, 
that  the  re-entry  which  is  directed  by  the  power  in  the  settlement  to  be  reserved 
immediately  on  the  rent  being  behind  twenty-one  days  after  it  is  due,  is  by  the  lease 
to  be  preceded  by  distress  and  by  demand.  The  words  on  the  settlement  are  short 
and  loose,  and  seem  to  be  no  more  than  a  general  direction,  that  in  every  lease  to  be 
made  under  this  power  there  should  be  a  clause  of  re-entry.  It  is  not  a  formal  descrip- 
tion what  kind  of  I'e-entry  should  be  reserved,  or  of  any  particular  clause  of  re-entry. 
It  is  a  direction  that  the  power  of  re-entry  usually  inserted  in  leases  should  be  inserted 
in  the  leases  to  be  made  under  this  power  in  the  usual  manner.  Thi.s,  I  apprehend,  a 
sufficient  answer  to  the  objections  raised  against  these  leases,  each  is  a  verbal  objection, 
and  I  have  given  each  a  verbal  answer. 

Mr.  Dunning  in  reply.  The  distinction  I  set  out  with,  and  the  consequences  of  that 
distinction  that  these  leases  are  to  be  considered  in  a  strict  light  is  not  denied,  and 
besides  this  claim  to  the  favor  of  the  Court,  Lord  Tankerville  has  that  of  being  the 
heir  at  law  of  the  owner  of  the  estate  on  which  this  power  has  been  exercised.  Lord 
Tankerville  is  neither  the  heir  nor  the  assignee  of  Sir  John  Astley  :  he  claims  by  a 
title  paramount  to  Sir  John.     The  rent  is  directed  by  the  settlement  to  be  incident 
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(liictriiie  Hssuinofl  in  the  argument  to  be  cstablislicd  1)\'  the  authority  of  Coxe  v.  Pai/ 
would  be  contrary  to  law  and  (I  had  almost  said)  to  common  sense  :  and  when  I  con- 
sider the  great  reputation  of  the  Judges  of  wlioiu  the  Court  was  composed,  when  the 
case  of  Uutlcyv.  Scot  was  determined  (my  Lord  Mansfield  and  Mi'.  Justice  Aston  being 
then  on  the  Bench),  it  is,  in  my  estimation,  of  the  highest  authority  ;  and  it  decided 
the  very  point  in  dispute.  In  the  argument  Mr.  Dunning  mainly  relied  on  the 
objections  of  the  introduction  of  qiialiticatioiis  similar  to  those  now  objected  to,  and 
Mr.  Bearcroft  treats  them  as  verbal  objections,  contending  that  they  are  the  usual 
qualifications,  and  such  as  are  inserted  in  all  leases,  and  [348]  are  productive  of  no 
injury  to  the  le.ssee.  The  principles  of  the  reasoning  of  Loid  Matisfield  I  think  I  can 
collect  from  the  report,  although  his  precise  expressions  might  have  been  mistaken  by 
the  gentleman  who  took  the  note,  who  was  then  a  very  young  man  ;  but  the  ultimate 
decision  of  Loid  Mansfield  could  not  have  been  mistaken.  The  ground  of  that  decision 
was  that  the  reason  of  inserting  the  clause  of  re-entry  being  merely  to  secure  the 
payment  of  the  rent,  wliatevei'  was  adeipiate  to  that  purpose  and  occasion  was  sufficient ; 
and  that  it  would  lie  conti'aiy  to  the  spirit  of  the  statute,  and  contrar\'  to  reason,  that 
the  lessor  should  enter  foi'  the  non-payment  of  the  rent  whilst  there  should  he  a  sufficient 
disti'ess.  It  should  lie  observed,  that  the  rent  there  was  a  beneficial  rent  and  not  merely 
nominal  as  this  is.  Even  in  that  ease  Lord  Mansfield  held  that  the  qualifications 
were  no  more  than  what  was  reasonable  and  proper  ;  and  therefore  his  Lordship  and  all 
the  Couit  held  the  lease  to  be  a  valid  execution  of  the  power.    Having  expressed  myself 

to  the  inheritance,  that  is  to  s.ay,  to  be  to  the  several  limitees  of  the  settlement  when 
respectively  in  possession.  The  reservation  is  to  the  heirs  and  assigns  of  Sir  John 
Astley.  They  ai-e  not  limitees.  This  is  therefore  not  a  proper  execution  of  the  power. 
The  case  quoted,  and  the  act  of  parliament  .'52  Hen.  VHI.  only  shew,  that  if  a  tenant 
ill  tail  makes  a  lease  according  to  the  statute,  and  reserves  rent  to  him.self  and  his 
heirs,  the  word  "heirs,"  or  the  words  "heirs  and  assigns"  may  be  construed  to  be 
such  heirs  as  may  succeed  by  force  of  the  entail.  This  consti'uction  can  nevei',  in  the 
present  case,  take  in  Lord  Tankerville,  who  cannot  in  any  sense  or  meaning  whatever 
be  deemed  the  heir  of  Sir  John  Astley  or  his  assigns.  It  is  sutlleient  to  say,  that  in 
pleading  he  could  never  be  described  as  such.  As  to  the  words  lieing  loose,  and 
directing  what  should  be  done,  and  not  describing  how  it  is  to  be  done,  this  seems  a 
frivolous  distinction.  The  settlement  directs  a  clause  of  re-entry  to  be  inserted  in  the 
lease  ;  the  lease  says  it  shall  not  be  lawful  for  Sir  John  Astley  to  enter  as  long  as 
there  is  a  sufficient  distress  or  distresses  to  be  taken.  Till  then  it  is  postponed.  This 
is  contrary  to  the  words  of  the  settlement,  and  is  not  certainly  a  ])roper  execution  of 
the  power. 

Lord  Manslield. ■—The  two  objections  to  these  leases  are,  1st,  that  by  the  settle- 
ment the  re-entry  is  to  be  made  iru^ident  to  the  rent,  but  b^'  the  lease  it  is  reserved 
to  Sir  John  Astley,  his  heirs  and  assigns.  And  in  the  event  it  has  not  followed  the 
rent,  but  gone  to  the  heirs  of  the  lessor  Sir  John  Astley,  while  LoT'd  Tankerville  is 
in  the  lawful  possession  and  receipt  of  the  rents.  The  L'rl  objection  is,  that  the  clau.sc 
of  re-entry,  which  by  the  settlement  ought  to  be  immediate,  is  by  the  lease  fettered, 
being  on  a  previous  demand  and  previous  distress.  As  to  the  first,  by  the  nature  of 
the  power  it  must  go  with  the  reversion  and  inheritance.  The  person  who  is  in  the 
reversion  and  inhciitance,  is  he  that  is  to  enter  on  the  forfeiture  of  the  lea.sc,  and  no 
one  can  enter  but  he  to  whom  the  I'ent  is  payable  ;  for,  as  Littleton  says,  no  stranger 
can  enter  for  forfeiture  ;  for  a  stranger  eainiot  be  in  by  his  former  estate.  If  (he  rent 
had  been  reserved  for  the  teim,  as  in  the  case  cited  from  llardres,  still  it  goes  with 
tlu^  inheritance.  Heirs  and  assigns  can  only  moan  those  who  have  the  reversion  and 
inh(!i'itance,  otherwise,  as  is  said  2  Saund.  .'i7(l,  they  would  be  words  of  sur|)lnsage. 
'I'he  clause  of  re-entry  must  go  with  the  iuhcritanc'c  the  same  as  the  rent;  for  it 
cannot  be  i-escrved  to  any  body  but  to  him  who  is  seised  of  the  inheritance.  It  was 
said  that  ought  to  have  been  worded  to  the  person  next  in  reversion  or  remainder. 
The  worfls  "heirs  and  assigns"  are  general  words,  and  are  as  good  and  quite  tanta- 
mount to  particular  words.  As  to  the  second,  the  clause  of  rc-entiy  i.s  short  with 
words  of  course,  and  does  not  preclude  the  operation  of  law.  A  reentry  is  to  enforce 
the  payment  of  rent ;  it  is  an  immediate  forfeiture  of  the  estate  bv  common  law.  B}' 
statute  it  caimot  be  without  a  want  of  distress.  Therefore,  in  both  points,  we  agree 
to  support  the  leases,  so  the  verdict  must  be  entered  foi'  the  defendants. 
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so  fully  upon  that  case,  I  shall  not  enter  into  any  depth  of  learning  on  the  point,  whether 
the  extrinsic  evidence  was  properly  admitted  in  this  case ;  because  my  opinion  is  grounded 
upon  the  conviction  that  this  clause  of  re-entry  is  proper  and  fully  adapted  to  the  occa- 
sion, which  was,  that  it  should  be  a  security  for  the  payment  of  the  rent.  Without  agree- 
ing implicitly  with  the  suggestion  of  my  Brother  Wood,  that  the  statute  of  the  4th  of 
Geo.  II.  c.  28,  has  precluded  every  other  mode  of  proceeding,  I  consider  that  it  is  quite 
enough  [349]  for  my  purpose,  that  it  aflbrds  a  fit  criterion  of  judging  of  the  sufficiency  of 
this  power  of  re-entry.  The  lessor  wisely  and  properly  takes  that  statute  as  his  guide  ; 
and  in  effect  the  proviso  so  qualified  puts  the  remaindei'-man  in  a  better  situation; 
because  the  power  to  be  strictly  construed  would  have  left  him  to  his  intricate  remedy 
at  common  law  ;  whereas  the  other  and  more  reasonable  execution  of  it  gives  him  the 
beneficial  remedy  with  which  he  had  been  furnished  by  the  statute.  Were  it  neces- 
sary however  to  decide  the  point  I  should  not  fear  to  say  that  the  extrinsic  evidence 
was  well  referred  to ;  but  I  wish  to  stand  upon  the  higher  ground  that  there  is  here 
nothing  of  ambiguitas,  either  patens  or  latens  ;  but  inasmuch  as  in  the  language  of 
the  deed,  which  is  sufficiently  clear  in  sense,  there  is  nothing  definite  or  precise  in  the 
way  of  direction,  it  being  general  and  indefinite  in  that  respect,  referring  to  judgment 
and  discretion  to  be  exercised  in  the  execution  of  the  power  according  to  the  requisi- 
tion, I  therefore  think  the  existing  leases  were  properl}'  resorted  to  as  a  guide  to  that 
discretion  and  judgment  by  examining  how  the  estates  had  been  previously  managed, 
and  the  prior  practice  as  to  the  mode  of  demising  which  had  obtained  at  the  time  of 
the  making  of  the  settlement.  If  therefore  there  be  any  ambiguity  at  all  in  the  deed, 
it  is  an  ambiguitas  patens,  which,  it  is  said,  cannot  be  holpen  by  averment  ;  but  I  am 
of  opinion  that  there  is  no  ambiguity  here.  I  need  not  therefore  advert  to  the  doubt 
thrown  on  the  doctrine  in  Coolc  v.  Booth  by  the  [350]  decisions,  that  where  parties 
have  used  express  language,  the  conduct  of  the  same  persons  or  other  evidence  aliunde 
cannot  be  admitted  to  explain  their  meaning:  and  I  am  relieved  from  that  difficulty 
here ;  because,  in  the  case  of  Coke  v.  Booth  there  were  express  covenants,  which  in 
their  language  imported  an  agreement  for  a  perpetual  renewal,  and  it  is  the  generality 
of  the  power  here  which  we  are  to  supply.  But  covenants  which,  according  to  the 
plain  sense  of  the  words  on  the  face  of  the  deed  itself  express  or  may  be  construed  to 
express  an  agreement  for  a  perpetual  renewal,  certainly  cannot  receive  explanation 
aliunde,  as  by  the  construction  which  the  persons  executing  the  successive  leases,  and 
their  lessees  had  put  upon  it  liy  more  qualified  covenants,  so  as  to  exclude  the  effect 
of  that  by  which  they  had  covenanted  for  a  further  renewal. 

The  cases  which  have  been  cited  by  my  Brother  Park  are,  I  think,  very  distinguish- 
able in  their  circumstances  :  and  the  doctrine  which  they  establish,  therefore  cannot 
be  applied  to  the  present  question  so  as  to  decide  the  point.  On  the  whole  I  think 
the  judgment  of  the  King's  Bench  was  right,  and  ought  to  be  affirmed. 

Richards,  Lord  Chief  Baron  (having  expressed  a  desire  to  give  his  opinion, 
independently  of  any  feeling  excited  either  way  by  the  difl^erence  of  opinion  on  the 
Bench)  stated  the  question,  and  continued  as  follows: — 

If  we  should  hold  the  lease  to  be  according  to  [351]  the  power,  and  a  good  execu- 
tion of  it,  there  would  be  at  once  an  end  of  the  question  :  for  its  validity  would  be 
thereby  established  :  if  not  it  is  void.  If  it  should  be  held  to  be  void,  we  get  rid  of 
one  of  the  strong  arguments  of  a  very  learned  person  ;  because,  in  that  case,  the  statute 
of  the  4  Geo.  II.  would  have  no  application  as  affecting  this  lease,  inasmuch  as  the 
operation  of  that  act  only  attaches  on  existing  leases  in  force.  So  that  notwithstand- 
ing that  statute,  and  notwithstanding  any  relief  which  Coui'ts  of  Equity  would  possibly 
afford  in  cases  where  equitable  proceedings  might  lie  instituted  for  the  purpose  of 
obtaining  the  interference  of  such  a  Court,  under  these  circumstances  ;  (for  with  any 
such  speculation  we  have  here  at  present  nothing  to  do,  as  no  such  proceedings  have 
been  lesorted  to)  we  must  come  back  to  the  plain  question  on  which  this  case  depends 
— whether  this  demise  has  been  made  in  due  execution  of  the  power  to  lease  given  by 
the  settlement? 

There  cannot,  I  think,  be  said  to  be  hitherto  any  complete  uncontradicted  decision 
on  the  subject.  With  respect  to  the  qualification  by  the  enlargement  of  the  time, 
I  know  of  no  case  :  and  with  respect  to  the  introduction  of  the  other  qualification 
requiring  that  thei'C  must  be  an  insufficiency  of  distress  on  the  premises,  we  find  on 
that  point  the  conflicting  cases  of  Ilothij  v.  Scot  and  Oo.re  y.  Daij ;  and  there  is  also  the 
decision  in  this  case  now  under  consideration,  in  opposition  to  that  of  Hotley  v.  Scot. 
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It  therefore  becomes  [352]  extremely  important  to  consider  this  hitherto  undecided 
question— as  beiiij;,  in  the  ubsencc  of  iiuthorit_v,  one  of  the  tii'st  impression — with  great 
care  and  circumspection. 

Before  I  state  the  situation  of  the  parties  to  this  settlement  and  the  various 
provisions  of  the  deed,  on  which  the  whole  turns  ;  I  must  observe  that  it  is  now 
perfectly  established,  that  the  principal  thing  to  be  attended  to,  in  construing  powers 
of  every  descrii)tion,  is  the  intention  of  the  cieator  of  the  power  ;  for  he  is  the 
legislator  in  cveiy  particular  case,  and  may  impose,  arbitrarily,  whatever  terms  he 
pleases,  provided  they  are  not  inconsistent  with  the  known  rules  of  law.  It  is 
the  duty  of  Judges  not  to  speculate  beyond  that  intention  and  its  legality : 
and  it  is  not  their  province  to  examine  whether  the  terms,  expressly  required  to  be 
imposed  by  the  creator  of  the  power,  are  reasonable  or  unreasonable.  Their  only 
province  is  to  see  that  they  be  not  coTitrary  to  law,  anil  if  not,  they  must  execute  the 
intention  of  the  parties.  In  this  ease,  that  intention  is  to  be  gathered  wholly  from 
the  situation  of  the  parties  at  the  time  of  executing  the  settlement  and  a  careful 
consideration  of  the  terms  of  the  instrument  itself.  The  daughter  of  Lord  JMansel 
may  be  considered  as  having  the  aljsolute  dominion  over  this  pi'operty,  when  her 
father,  who  had  given  it  to  her  for  life,  with  a  powei'  of  appointment  in  fee,  died. 
She  afterwards  executed  that  power  by  making  this  settlement  on  her  marriage, 
and  she  thereby  appointed  these  estates,  which  were  then  so  entirely  subject  [353] 
to  her  disposition  and  control,  in  the  following  manner  ;  limiting  them  to  the  use 
of  her  husband  Lord  Vernon  for  life ;  with  remainder  to  herself  for  life  ;  remainder 
to  the  children  of  the  marriage :  then  to  such  persons  as  she  should  liy  will  (not 
by  deed)  appoint;  with  remainder,  or  reversion  rather,  to  herself  and  her  heirs  and 
assigns  for  ever.  So  that,  with  the  exception  of  the  intermediate  estates  limited 
to  Lord  Vernon  for  life,  and  to  the  issue,  she  reserves  to  herself  the  entire  dominion 
over  the  property,  and  subjects  it  to  her  own  sole  disposition.  The  deed  of  settlement 
then  creates  three  different  powers  of  leasing  adapted  to  give  different  interests  to  the 
lessees.  Those  powei's  were  to  be  executed  by  Lord  Vernon  and  herself  respectively, 
as  either  of  them  should  successively  come  into  possession  ;  and  accordingly  Lord 
Vernon,  when  he  became  tenant  for  life  of  the  estate  in  (juestion,  made  the  lease 
now  under  con.sidcration,  by  virtue  of  this  power  of  leasing,  which  power  moved 
wholly  from  Miss  Mansel,  and  was  given  by  her  under  the  terms  of  her  deed  of 
appointment.  I  state  this  the  more  particularly  because  a  distinction  has  been 
sometimes  taken  in  the  exposition  of  leasing  powers,  between  those  which  are  to  be 
cxecuteil  by  persons  having  estates  with  such  powers  originally  moving  from  them- 
selves, and  persons  whose  power  over  the  property  has  been  originally  derived  from 
others;  and  it  has  been  thought  that  less  latitude  is  to  be  alloweil  in  the  former  case 
than  in  the  latter  ;  but  it  is  not  my  intention  now  to  consifler  whether  that  distinction 
is  well  or  ill  founded.  Our  most  inatei'ial  [354]  object  is  to  examine  minntely  the 
iiatuic  and  terms  of  each  of  these  three  powers  ;  for  ))y  those  alone  can  we  be  enabled 
to  (Icciile  on  the  \alidity  of  the  lease  now  under  consideration  :  and  I  shall  first  take 
that  which  respects  the  mines,  although  that  is  not  a  subject  of  the  ))rcsent  (picstion. 
|IIis  Lordship  stated  it  in  terms,  observing  that  there  no  power  of  reentiy  is  required  ; 
he  then  stated  the  words  of  the  second  power  of  leasing  for  terms  of  years  not  exceed- 
ing twenty-one,  and  the  clause  reijuiiing  the  insertion  of  a  power  of  reentry.]  Now  the 
powei'  to  lease  the  mines  does  not  ie((uire  that  a  right  of  re-entry  should  bo  reserved  for 
the  non-payment  of  the  rent  at  any  paitieular  time  ;  but  in  the  second  power  there  is  a 
clause  re(iuiringa  power  of  re-cntiy  to  be  reserved,  ])rovidcd  the  rent  be  un])aid  twenty- 
eight  days  after  the  time  appointed  for  the  payment  of  it.  The  creator  of  the  powers, 
therefore,  has  expi-cssly  declared  the  law  on  the  subject  in  the  latter  case,  l)y  declaring 
it  to  l)e  hci'  intention  that  thei'c  shall  lie  contained  in  such  leases  a  clause  of  re-entry  if 
the  rent  be  unpaid  foi  twenty-eight  days  :  so  that  upon  that  event  ha])])cning,  the  lessor 
or  reversioner  is  to  be  absolutely  entitled  to  enter.  The  tenant  lor  life,  therefore,  is  not 
at  libci'ty  to  introduce  into  leases  inider  that  power,  any  other  terms  less  favour.ible  to 
the  rcversionci-  who  is  as  nnich  a  purchaser  of  his  reversion,  as  the  lessee  is  of  his  interest, 
than  those  prescriljed  ;  and  the  reversioner  is  to  lie  favoure<l,  at  least  equally  with  the 
lessee  who  nuist  be  presumed  to  have  knowledge  of  the  title  of  the  les.sor  under  whom 
[355]  he  t^ikes,  and  into  which  it  is  his  duty  to  enquire  ;  while  the  roversionor  on 
the  other  hand  —although  (as  I  have  observed)  hei.s  as  nuich  a  pinchascr  as  the  lessee, 
yet  as  he  ac(juires  his  interest  in  the  esUite  by  a  deed  of  ap[)ointment  to  which  ho  is 


998  DOB    11.   SMITH  7  PRICE,  356 

no  puity — must  necessarily  be  taken  to  be  a  stranger  to  the  title  which  he  has  no  such 
opportunity  or  right  to  examine.  In  neither  of  those  powers  to  lease  at  rack-rent 
is  there  to  be  any  fine,  premium,  or  foregift  taken  ;  so  that  the  tenant  for  life  is  to 
have  no  greater  advantage  than  the  reversioner  upon  those  leases.  He  has  only  been 
empowei-ed  thereby  to  grant  leases  for  a  number  of  years  certain  ;  and  as  they  may 
endure  beyond  his  own  life,  for  which  period  he  might  have  granted  leases  without 
any  power  ;  perhaps  a  lease  for  a  given  numl:)er  of  years  may  be  thought  more  bene- 
ficial to  him  than  a  lease  made  to  endure  for  the  uncertain  term  of  his  own  life.  The 
other  (the  first)  power,  however,  which  is  that,  the  construction  of  which  is  i]Ow 
brought  under  our  consideration,  is  quite  dill'erent  in  its  terms.  [Here  his  Lordship 
read  that  power,  as  in  page  28-1,  ante.]  Under  this  power  the  tenant  for  life  is  given 
a  right  to  take  as  great  a  fine,  premium,  or  foregift  as  he  can  obtain  ;  and  that  is  a 
privilege  which  naturally  must  operate  to  the  disach'antage  of  the  reversioner  ;  because, 
if  the  term  be  not  out  until  after  the  death  of  the  tenant  for  life,  the  reversioner  has 
nothing  but  the  ancient  accustomed  rent :  and  therefore  it  is  not  e.xtraordinary  that 
the  creator  of  that  power  should  be  desirous  of  protecting  the  reversioner  who  might 
be  her  [356]  child  (though  any  appointee  would  probably  be  entitled  to  be  considered, 
in  such  a  case,  an  object  of  her  greater  care)  by  requiring  more  efficient  restrictions 
to  be  inserted,  in  order  to  protect  him  from  the  effect  of  this  sort  of  lease,  than  in  the 
other  cases;  for  this  would  raise  a  question  of  right  as  between  the  tenant  for  life  and 
the  reversioner ;  because  the  lessee  has  a  right  to  cover  himself  from  consequences  by 
taking  appropriate  covenants  from  the  lessor,  on  which  he  would  be  entitled  to  recover 
a  compensation  from  his  assets,  in  case  of  any  breach  of  the  covenant  that  he  has 
power  to  demise.  So  that  while  the  lessee  may  be  really,  in  any  event,  protected, 
the  reversioner  may  be  injured  if  the  terms  of  the  power  are  not  strictly  pursued. 

On  the  5th  of  September,  1803,  Lord  Vernon  granted  this  lease  of  the  premises 
which  arc  the  subject  of  the  present  action  for  ninety-nine  years,  if  three  lives  should 
so  long  endure,  at  the  yearly  rent  of  21.  I  do  not  think  it  necessary  to  dwell  upon 
the  quantum  of  the  rent,  for  the  principle  of  construction  to  be  applied  to  it  must  be 
the  same,  whatever  the  amount  may  be.  That  rent  which  is  found  to  be  the  ancient 
and  accustomed  rent,  is  reserved  payable  at  Michaelmas  and  Lad3'day  in  every  year. 
Then  after  the  covenant  to  pay  the  rent,  it  is  provided  in  the  lease  that  if  the  rent 
shall  be  unpaid  by  the  space  of  fifteen  days,  and  no  sufficient  distress  be  on  the  premises, 
it  shall  be  lawful  for  the  lessor  to  enter  and  possess  the  premises,  free  from  the  lease. 
[357]  Now  the  question  is  not  merely  whether  this  clause  is  conformable  to  the 
words  of  the  first  power,  contained  in  the  settlement,  to  demise  the  property  of  Lady 
\  ernon  for  lives  or  veai's  determinable  on  lives  ;  for  beyond  all  question  it  is  not ;  but 
it  is  in  effect  whether  any  latitude  of  construction  can  be  admitted  in  a  case  of  this 
sort,  so  as  to  let  in  the  whole  of  the  terms  of  the  proviso  in  the  lease,  as  it  stands, 
and  render  it  constructively  consistent,  with  the  requisition  of  the  leasing  power.  Li 
looking  into  an  instrument,  with  a  view  to  learn  the  intention  of  the  parties,  the 
examination  must  be  made  with  reference  only  to  the  instrument  itself,  and  no  cog- 
nizance can  be  taken  of  extrinsic  matter  not  expressly  referred  to.  It  has  been  argued 
at  the  Bar  that,  as  the  settlement  only  requires  a  power  of  re-entry,  it  must  be  taken 
that  the  settlor  meant  to  require  only  such  a  power  as  is  reasonable  ;  and  that  any 
power  of  re-entry  might  be  inserted  which  should  be  (pialified  by  reasonable  conditions  : 
and  it  is  said  that  as  there  is,  in  fact,  a  power  of  re-entry  reserved  in  the  lease,  the 
terms  of  the  requisition  in  the  power  of  leasing  are  satisfied,  notwithstanding  there 
are  conditions  added  in  restraint  of  that  power  ;  because  those  conditions  are  leason- 
able.  The  objection  to  that  unsatisfactory  and  imperfect  compliance  is,  that  no  one 
can  be  entitled  to  judge  of  the  reasonableness  of  the  qualifications  which  the  tenant 
for  life  may  choose  to  introduce.  AVho  is  to  decide  it  1  a  Judge  or  a  Jury  ?  or  is  the 
tenant  for  life  to  be  the  arbiter  of  it?  It  surely  can-[358]-not  be  supposed,  that  the 
author  of  this  settlement,  when  she  created  this  power  to  lease  in  the  words  which  she 
has  used,  meant  that  the  tenant  for  life  might  qualify  the  right  of  re-entry  directed 
to  be  reserved,  in  any  manner  he  pleased.  That  would  be  most  absurd  ;  for  by  intro- 
ducing correspondent  qualifications,  he  might,  in  effect,  lease  out  the  whole  fee. 

I  am  sorry  to  say  that  I  do  not  feel  the  weight  of  the  argument,  which  was  founded 
upon  the  use  of  the  indefinite  article  in  this  power  ;  for  I  do  not  see  in  what  respect 
the  word  "the"  would  have  been  more  useful,  significant,  or  conclusive  than  this 
word  "a,"  or  in  what  respect  the  use  of  the  indefinite  article  has  altered  the  meaning, 
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at  least  so  as  to  ha\  e  gi\  en  greater  efficacy  to  the  import  of  the  terms  of  the  power,' 
ill  favor  of  the  person  who  was  to  exercise  it,  than  the  definite  article  could  have  done. 
Passing  that  over,  therefore,  thus  lightly,  I  return  to  the  real  subject-matter  of  contest 
— the  conformity  of  the  proviso  with  the  power.  [His  Lordship  then  stated  the 
words  of  the  proviso  in  the  lease,  and  of  the  power.]  The  objection  to  that  proviso 
is  twofold — first,  because  by  the  covenant,  the  power  of  re-entry  is  not  given  on  the 
non-payment  of  the  rent,  but  at  a  certain  period  after,  namely,  fifteen  days  ;  and 
secondly,  because  the  reversioner  cannot  even  then  enter,  if  there  should  be  a  suflicient 
distress  on  the  premises.  If  either  of  these  objections  should  prevail,  it  must  be 
fatal  to  the  title  of  the  defendant  in  error.  I  shall  [359]  a\oid  saying  any  thing 
decisively  either  way,  as  to  whether  such  an  enlargement  of  time  alone  would  be 
destructive  of  this  lease.  I  have,  certainly,  very  considerable  doubt  u[)on  that  point ; 
for  there  may  be  something  in  the  notion  which  appears  to  prevail,  that  that  condition 
would  be  nothing  more  than  what  would  be  reasonable  in  so  relaxing  such  a  right ; 
and  as  that  notion,  though  perhaps  erroneous,  may  be,  notwithstanding,  very  general, 
I  should  not  be  disposed  to  hold  this  lease  invalid  on  that  ground  alone,  out  of  respect 
to  the  principle  of  the  maxim  communis  error  [facit  jus],  which  may  be  thought  to 
apply  to  that ;  but  I  must  say,  on  the  other  hand,  that  the  words  of  the  power  being 
(ilain  and  specitic,  we  are  left  without  any  discretion  to  go  out  of  its  terms,  whatever 
inclination  we  might  have  to  do  so,  on  that  or  any  other  such  ground.  Where  the 
ancient  rent  is  required  to  be  reserved  and  made  paj'able  at  the  usual  times,  which  must 
necessarily  be  on  given  days,  and  that,  on  non-payment  at  the  day,  a  power  of  re-entry 
nuist  be  reserved,  that  powei'  must  be  followed,  and  the  lease  must  be  made  pursuant 
to  that  power  :  now,  certainly,  a  power  to  re-enter,  if  the  rent  be  unpaid  at  Candlemas, 
is  not  consistent  with  a  power  to  enter  fifteen  days  after  that  time  when  the  rent  has 
become  due.  If,  then,  the  terms  of  a  power  arc  to  be  taken  as  the  criterion  for  con- 
struing it,  as  such  a  deviation  would  derogate  from  the  remainderman's  right  to 
re-enter  so  required  to  be  reserved  to  him,  such  a  qualification  may,  perhaps,  seem  to 
be  in  substiince  not  within  the  jiower.  I  repeat,  however,  [360]  that  I  do  not  mean 
to  rely  on  the  inadmissibility  of  that  condition.  As  to  the  argument,  that  a  hardship 
is  thrown  upon  the  lessee  unless  the  right  to  re-enter  be  (|ualilied  with  some  reasonable 
condition,  1  must  deprecate  all  consideration  of  any  such  suggestion  ;  because  Judges 
are  bound  to  expound  an  instrument  according  to  their  best  judgment,  without 
adverting  to  liardship  on  one  side  oi'  the  other.  The  terms  of  the  power  are  their 
only  criterion  ;  but  wliatevcr  hardship  there  might  be,  it  is  convertible,  and  may 
afl'ect  either  party  equally'  ;  for  the  leversioner  is  as  much  entitled  to  complain,  if  he 
docs  not  succeed  to  the  property  according  to  the  intention  of  the  donor,  as  tiie  lessee 
has  if  he  mistake  the  construction  of  the  power  under  whicii  he  derives  his  title  to 
his  lease  ;  and,  indeed,  much  more  so,  for  the  lessee  has  his  remedy  against  the  assets 
of  the  lcs.sor,  whilst  the  reversioner  has  no  remedy  over.  There  is,  however,  in  point 
of  fact,  no  hardship  on  the  tenant,  whether  he  is  obliged  to  pay  his  rent  at  Michaelmas 
or  within  Hfteen  days  after.  On  some  certain  day  it  nmst  be  paid,  and  being  aware 
of  the  time,  he  ought  to  be  prep.ued  for  its  payment,  at  whatever  day  it  may  be  lixed. 
Whatever  other  ditliculties  I  might  feel,  Ijcfore  I  could  aver  that  in  my  opinion  the 
extension  of  the  time  alone  w(juld  Ijc  fatal  to  tliis  lease,  on  the  second  (joint,  I  cannot 
entertain  any  doiibl  (cxce])t  that  u  liieh  I  derive  from  the  dillerence  of  opinion  exjjre.ssed 
by  leained  men)  that  the  restraining  this  ])ower  of  re-entry,  not  only,  in  case  the  rent 
should  not  be  in  arrear  for  fifteen  [3G1]  days;  but  also  in  case  there  should  be  a 
sullicient  distress  on  the  [jremi-ses,  is  inconsistent  with  the  terms  prescriiieil  by  the 
leasing  ])Ower ;  because  that  last  condition  certainly  throws  on  the  remainder-man  a 
serious  difliculty  not  wairanted  by  the  power.  If  then  the  lirst  objection  be  held  to 
be  good  by  so  many  learned  persons,  this  second  must  be  considered  to  be  so  by  all ; 
because  that  restriction  of  the  power  of  re  entry  is  a  further  and  much  more  importiint 
accumulation  of  the  dilliculties  of  the  reversioner.  Irider  the  ])ower  to  le;use,  there 
can  be  no  doubt,  that  if  the  rent  should  be  unpaid  on  the  <lay  on  which  it  wa.s  made 
payable,  or  at  most  within  lifteen  ilays  after,  then  the  right  of  re  entry  was  given  and 
intciifled  to  be  given  ;  and  it  would  be  the  fault  of  the  lessee  if  he  should  sull'er  his 
rent  to  run  in  arreai'  when  he  might  ])ay  it  in  due  time  :  but  if  he  neglect  to  do  so, 
is  he  to  be  also  allowed  l)y  a  contiact  between  himself  and  the  tenant  foi-  life,  whoso 
interest  in  that  rcsjjcct  is  adverse  to  that  of  the  reversioner,  to  throw  upon  the  rever- 
sioner ur  iiis  agents  the  charge  of  employing  persons  to  examine  the  promises  for 
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distrainable  property,  at  the  liazaid  of  failing  iu  ejectment  by  reason  of  that  search 
proving  inefi'ectual  1  Man\'  inconveniences  were  pointed  out  by  the  plaintiffs  counsel 
as  resulting  from  such  a  restriction  ;  and  we  cannot  but  consider  those  difficulties  to 
be  very  disadvantageous  to  his  rights :  and  it  seems  to  me  to  be  a  monstrous  proposi- 
tion to  maintain,  that  a  tenant  for  life,  without  any  authority  given  him  by  the  power 
which  was  necessary  to  enable  [362]  him  to  make  such  a  lease,  may  onerate  the 
reversioner  by  imposing  terms  upon  the  right  of  re-entry,  which  may  be  extremely 
inconvenient  to  him,  and  very  injurious  to  his  interests.  Then,  if  we  look  to  the  other 
part  of  the  settlement,  we  shall  find,  that,  with  respect  to  a  great  part  of  the  estate, 
the  power  of  I'e-entry  is  prescribed  in  different  terms  from  those  of  the  leasing  power 
now  before  us  :  and  I  am  entitled  to  assume,  that  when  Miss  Mansel  fixed  the  right 
of  re-entry  in  one  case  at  twenty-eight  days  after  the  rent  became  due,  she  meant  that 
the  rent  should  be  paid  at  the  time  fixed  wheie  she  had  not  given  the  indulgence  of 
any  time.  She  has  herself  made  the  distinction,  and  whether  reasonable  or  not  is 
not  for  us  to  judge ;  for  she  is  the  legislator,  and  her  express  directions  must  be  con- 
formed with,  if  the  law  will  permit  them  to  be  carried  into  execution  Another 
observation  which  arises  upon  the  different  terms  of  the  powers  is,  that  the  leases  of 
the  mines  (and,  under  the  second  power,  of  the  manors,  messuages  and  lands  also) 
must  be  made  to  take  effect  in  possession,  and  not  in  reversion ;  whereas  leases 
under  the  power  before  us  may  be  made  to  take  effect  in  possession  or  in  reversion  ; 
and  the  distinction  which  I  take  on  that  is,  that  the  fact  of  the  sufficiency  or 
insufficiency  of  distress  could  not  be  contemplated  with  a  view  to  a  lease  to  take  eft'ect 
in  reversion;  for  the  provision  for  re-entry  in  default  of  sufficient  distress,  as  applied 
to  leases  in  reversion  when  the  lessee  might  not  lje  in  po.ssession  for  twenty  years  to 
come,  woidd  be  absurd.  Then  [363]  it  was  .said  that  the  question  here  is  not,  whether 
the  words  of  those  qualifications  are  noticed  in  the  power ;  but,  whether  it  be  not  a 
reasonable  construction  pf  the  power,  that  the  lessor  should  agree  not  to  put  an  end 
to  the  interest  of  the  lessee  for  non-payment  of  rent,  unless  in  the  case  of  there  being 
no  sufficient  distress.  But  the  question  continually  recurs,  does  not  the  insertion  of 
that  qualification  break  in  upon  the  clear  express  intention  of  the  parties  to  the  deed 
of  settlement  i  In  this  particular  case  the  lease  was  iu  poissession,  but  that  does  not 
at  all  alter  the  construction  of  the  power.  I  merely  throw  this  out  as  to  the  leases  in 
reversion,  as  a  circumstance,  amongst  others,  which  guides  us  to  the  intent  of  the 
creator  of  the  power,  and  shews  it  to  be  impossible  that  the  settlor  could  have 
intended,  that  the  tenant  for  life  was  to  deal  with  the  lessees  whose  leases  were  to 
take  effect  in  reversion,  on  the  contemplation  that  there  would  be  a  sufficiency  of 
distress  as  a  remedy  for  securing  the  rent ;  or  indeed  any  other  remedy  than  the 
power  of  re  entry,  during  all  such  time  as  the  leases  should  continue  in  reversion. 
In  the  way  in  which  it  is  proposed  to  construe  this  power,  the  parties  must  be  sup- 
posed to  have  intended  to  enlarge  the  right  of  the  lessee.  It  is  admitted,  on  all  sides, 
that  a  right  of  re-entry,  if  the  rent  was  not  paid,  was  intended  ;  but  then  it  has  been 
urged,  that  if  there  be  a  sufficient  distress,  that  right  may  be  suspended  during  the 
whole  residue  of  the  term.  The  effect  of  that  would  be,  that  the  tenant  for  life,  who 
has  received  in  advance  a  large  fine,  [364]  premium,  or  foregift  (to  the  amount  of 
20001.,  for  instance),  is  to  have  all  the  benefit  of  the  demise  against  the  reversioner, 
and  he  is  to  be  excluded  for  the  whole  term,  because  the  Judges  may  be  of  opinion 
that  this  clause  inserted  on  the  behalf  of  the  lessee  is  a  reasonable  clause.  It  cannot 
be  denied  that  it  would  certainly  be  a  reasonable  clause  in  a  general  point  of  view ; 
but  in  this  particular  case  it  is  in  direct  contiavention  of  the  intention  of  the  settlor 
of  the  estate  in  favor  of  the  reversioner ;  because  it  would  suspend  that  right  of 
re-entry  which,  be3'ond  all  doubt,  was  intended  to  be  given  at  some  certain  time,  if 
the  I'ent  should  then  be  unpaid. 

For  these  reasons  it  seems  to  me  that,  as  the  settlor  could  not  have  intended  that 
any  other  power  of  re-entry  should  be  reserved  than  one  which  should  enable  the 
reversioner  to  enter  on  the  non-payment  of  the  rent,  unconditionally,  the  lessor  has 
not  bad  due  regard  to  that  intention  in  making  the  lease  in  question  ;  and  therefore 
I  think  that  the  judgment  of  the  Court  below  in  holding  that  lease  to  be  a  good 
execution  of  the  power  is  erroneous. 

As  to  the  other  question,  whether  the  prior  leases  were  properly  received  in 
evidence,  I  shall  content  myself  with  merely  referring  to  the  case  of  Bai/nhmn  v.  Gut/'s 
llosjntal,  and  the  other  cases  cited  by  my  Brother  Park,  with  all  of  which  my  Brother 
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Giiili;iin  ;iii(l  inysulf  have  been  long  awiuainted,  as  being  quite  decisive  on  that  point. 
[365J  They  have  been  always  considered  good  law  :  and  I  take  it  that  they  have 
settle<l  that  fonner  leases  cannot  he  read  in  evidence  to  shew  the  intention  of  the 
parties  with  respect  to  others  made  snbseijuently. 

Then  on  the  subject  of  authority  wc  have  the  decision  of  the  King's  Bench  in  the 
case  of  Cwv  v.  Oa//,  which  appears  to  mo  to  be  conclusive  on  the  second  point ;  and 
(I  think  it  material  to  observe)  that  case  was  sent  for  the  opinion  of  the  Court  of  Law 
by  a  most  able  Judge  (Sir  William  Grant)  and  it  is  very  singular,  if  Hollei/  v.  Sml  was 
to  be  considered  as  a  decision  by  which  Courts  should  abide,  that  so  learned  a  Judge 
should  direct  a  case  to  be  sent  with  precisely  the  same  question  to  the  same  Court — 
the  King's  Bench.  In  the  estimation  of  that  learned  person,  therefore,  the  case  of 
Hotlei/  v.  Scot  could  not  have  been  considered  as  an  authority  ;  and  he  must  have  con- 
cluded that  there  was  no  decision  extant  upon  the  question.  When  we  find  that  in 
that  case  (C'o.re  v.  Dni/)  the  Judges  of  the  Court,  stopping  the  plaintiff's  counsel  in 
reply,  unanimously  concurred  in  the  opinion  stated  in  the  certiticate,  that  the  lease 
there  was  void,  as  not  beitig  conformable  to  the  power,  it  is  a  decision  (and  it  is  the 
only  one  upon  the  subject)  from  which  we  cannot,  1  think,  depart.  I  therefore  eaiuiot 
but  concur  in  the  opinion  which  has  been  delivered  by  my  learned  Brothers,  Mi'. 
Justice  Burrough  and  Mr.  Justice  Park. 

[366]  Dallas,  C.  J.  This  case  has  been  repeatedly  argvied  at  the  bar,  and  most 
ably  certainly  upon  each  occasion,  and  the  subject  has  been  exhausted  of  observation 
and  authority.  It  now  appears  that  not  only  the  two  Courts  difler  in  opinion,  but 
there  is  a  difference  also  between  the  learned  judges  this  day  present.  The  question, 
therefore,  whatever  the  result  may  be,  must  be  considered  as  one  of  considerable  doubt 
and  difficulty. 

The  (jrinciples  which  apply  to  cases  of  this  description  are  not  in  dispute,  and  the 
leading  rule  has  been  already  stated  in  the  course  of  this  day.  No  intent  can  be 
implied  against  that  which  is  plainly  expressed  ;  but  if  ther'e  be  a  doubt  upon  the 
words,  the  construction  must  be  reasonable,  and  according  to  the  intent  of  the  parties, 
as  it  is  to  be  collected  fro!n  the  whole  instrument,  comparing  the  different  parts  with 
each  other — and  I  say  from  the  instiumcnt ;  because  if  from  that  a  clear  intent  can 
be  collected,  a  Court  is  not  at  liberty  to  go  out  of  it ;  or  to  engraft  upon  it  what  may 
appear  to  itself  to  be  reasonable ;  for  this  would  be  not  to  construe  but  to  make  a  deed 
for  the  party  :  and  the  question  is  not  what  the  power  ought  to  have  been  ;  but  what 
it  is.  The  power  in  question  relates  to  leases  of  different  descriptions — to  leases 
determinable  on  lives,  on  which  the  ancient  rents  are  to  be  loserved  ;  and  to  leases 
for  years  at  the  best  or  most  improved  rent.  The  former  were  to  contain  a  proviso 
for  re-entry  generally,  for  non-payment  of  rent :  the  latter  were  to  contain  a  proviso 
for  reentry  [367]  twenty-eight  days  after  the  rent  should  be  in  arrear  and  unpaid. 
The  piesent  case  is  of  the  first  description. 

It  is  objected  that  the  clause  of  re-entry  vaiies  from  that  directed  by  the  [wwer  in 
two  resjjccts — first,  by  making  the  right  of  re-entry  to  aris",  not  ujion  non-paynienl  of 
the  rent,  generally  ;  but  fifteen  days  after  such  non-payment— and,  secondly,  by  giving 
it  only  in  case  there  shall  be  no  sutlicient  distress  to  be  had  oi-  taken  on  the  premises 
or  any  part  thereof.  I  shall  examine  each  of  these  objections  se|)arately  :  and  first  as 
to  the  fifteen  days.  The  power  is  silent  in  this  respect,  directing  a  right  of  re-entry 
on  non-payment  of  rent,  and  saying  nothing  more.  It  has  not  been  contended  that, 
if  the  lease  had  followeil  the  power,  and  there  had  been  no  mention  of  time,  the  clause 
for  re  entry  would  have  been  unccrUiin  ;  or,  taking  it  to  bo  suHiciently  cerUin,  that 
the  right  would  not  have  accrued  on  the  rent  becoming  in  arrear:  nor  has  it  been 
argue(l  that  such  woidd  not  have  been  a  good  execution  of  the  |)owor.  It  is  clear, 
therefore,  that  the  words  added  produce  im  etl'ect  dill'erent  fioin  that  which  would 
have  followed,  if  the  words  of  the  power  had  been  (jursued  ;  and  that  that  ell'ect  is  to 
convert  a  picscnt  into  a  future  right.  In  ca.se,  therefore,  of  the  death  of  the  tenant 
for  life,  the  right  of  the  remainder-man  to  re-enter  for  non-i)aymenl  of  rent  would  bo 
postponed  by  the  provi.so  for  fifteen  ilays  beyond  the  time  when  it  would  have  arisen 
if  the  words  of  the  power  had  been  followed.'  [368]  The  .loctrine  in  Coke,  Littleton 
(sec.  .325),  has  l)een  this  day  referred  to  in  support  of  the  lease  ;  but  1  undeislan<l  that 
section  differently  ;  for  a  di.stinction  is  there  taken  l)etwcon  a  right  to  re-ontor 
generally,  on  non-payment  of  rent,  and  a  right  to  re-enter  after  a  specified  time,  which, 
in  the  latter  ease,  it  is  .said  must  (lopend  on  the  time  specified  in  tho  condition,  iind  is 
Ex.  Div.  ii.—d-l* 
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therefore  vaiious,  lieing  matter  uf  agreement  in  each  case  between  the  parties;  thus 
excludiug  the  notion  that  there  is  any  such  thing  as  reasonable  time  abstractedly  con- 
sidered.    It  is  to  be  considered  then  on  what  grounds  the  proviso  in  this  case  can  be 
said  to  be  a  due  execution  of  the  power :  and  the  first  ground  I  take  is  this.     It  is 
said,  that  as  the  power  directed  a  proviso  for  re-entry  on  non-payment  of  rent  generally, 
and  without  specification  as  to  time,  it  must  be  intended  that  a  reasonable  right  of 
re-entry  was  intended,  and  that  the  time  given  is  a  reasonable  time.     But  to  this  I 
cannot  agree  ;  because  it  is  an  intendment  against  express  words,  and  words  of  clear 
and  definite  meaning  ;  for  the  right  of  re-entry  is  to  accrue  on  non-payment  of  rent ; 
and  the  time,  when  a  right  is  to  attach,  is  as  well  specified  by  the  occurrence  of  an 
event,  as  if  time  itself  were  expresslv  mentioned  :  and  here  the  event  is  specified, 
namely,  the  non-payment  of  rent.     It  is,  however,  said,  that  the  intention  of  the  party 
is  to  be  considered,  and  that  it  is  unreasonable  to  suppose  that  she  could  have  meant 
a  provision  of  so  much  harsh-[369]-ness,  as  that  a  tenant  should  be  ejected  the  very 
moment  his  rent  was  in  arrear.     But  the  intention  of  the  party  is  only  to  be  considered 
as  it  is  to  be  collected  from  the  instrument  itself  ;  and  on  the  instrument,  so  considered, 
I  can  entertain  no  doubt  of  what  the  settlor  meant ;  because  she  has,  to  my  under- 
standing, made  use  of  plain  and  clearly  intelligible  words.     But  supposing  it  to  be  a 
provision  of  harshness,  which  it  would  be  fair  to  urge  if  the  words  of  the  power  were 
doubtful,  and  I  agree,  therefore,  that  it  is  fairly  urged  by  those  who  so  consider  them  ; 
yet  if  the  words  be  sutticiently  clear,  we  are  not  at  liberty  to  enter  into  the  considera- 
tion of  harshness  :  and  still  less,  to  set  up  what  our  notions  of  harshness  may  be,  to 
justify  a  departure  from  the  power,     ^^'hat  the  power  orders  to  be  done  must  be 
done  ;  for  this  one  reason  is  of  itself  sutticient,  that  it  does  so  order.     It  is  next  urged, 
that  looking  to  other  provisions  in  the  same  deed,  and  applying  them  to  the  question  of 
intention,  the  power  must  be  taken  to  intend  what  the  party  executing  it  has,  in 
efiect,  done,  and  when  twenty-eight  days  are  expressly  ordered  to  be  given  in  the  case 
of  leases  for  years,  in  which  the  rent  would  be  of  the  real  value,  can  it  be  supposed 
(it  is  asked)  that  in  the  ease  of  a  rent  merely  nominal,  a  right  of  immediate  entry 
would  be  intentionally  prescribed  ?     Comparing,  therefore,  the  two  cases,  it  is  said  the 
pro\ iso  was  intended  to  gi\e  time  in  each  instance  ;  and  that  the  reason  would  be 
stronger  for  postponing  the  right  of  re-entry  in  the  former,  and  making  it  immediate 
in  the  latter  instance.      [370]  But  here — again   protesting  against  departing   from 
plain  words,  and  supposing  myself  at  liberty  to  consider  what  the  intention  was — on 
what  ground  am  I  to  infer  that  it  was  intended  to  give  fifteen  days  for  payment  of 
rent  in  a  case  in  which  the  power  says  nothing  of  the  kind  I     Is  it  because  in  another 
case,  and  of  a  different  description,  time  is  given,  when  it  is  said  there  was  less  reason 
for  giving  it  ]     On  all  legitimate  grounds  of  construction,  I  feel  myself  bound  to  reason 
difi'erently.     If  the  party  distinguish  for  himself,  I  am  not  at  liberty  to  destroy  the 
distinction.     Nothing  being  said  as  to  time  in  the  one  case,  and  time  being  given  in 
another,  proves,  at  least,  that  time  was  under  consideration ;  and  even,  if  in  the  case 
of  a  single  proviso,  a  reasonable  time  could  be  implied  from  the  generality  of  the 
power,  I  should  say  emphatically  that  in  this  case,  it  cannot  be  implied  ;  because  the 
second  provision,  if  to  operate  at  all,  throws  light  upon  the  first,  and  shews,  that  when 
time  was  intended  to  be  given,  it  is  so  expressed.     Thus  the  case  appears  to  me  on 
principle.     The  case  of  Jones,  d.  Coioper  v.    Verney  has  been  cited,  as  shewing,  that 
where  the  power  directs  generally  a  clause  for  re-entry,  a  reasonable  time  may  be 
implied,  although  the  power  is  silent  in  that  respect.     All,  however,  which  that  case 
proves  is,  that  it  was  done  in  the  particular  instance  without  objection  ;  but  what  the 
decision  would  have  been  if  the  objection  had  been  made  then  as  it  is  made  now,  we 
can  only  conjecture  one  way  or  the  other,  as  we  think  that  it  ought  now  to  succeed  or 
fail.     It  leaves  the  question,  therefore,  as  a  ques-[371]-tion  altogether  new,  this  being 
the  only  case  referred  to :  and  on  principle  1  am  at  a  loss  to  understand  how  it  can  be 
taken  as  universally  true,  that  when  a  power  prescribes  a  proviso  for  re-entiy  for 
non-payment  of  rent,  but  is  silent  as  to  time,  the  power,  because  it  is  silent,  must  be 
taken  to  speak.     And  what  is  reasonable  time  \     Is  it  to  be  treated  as  matter  of  fact 
or  matter  of  law  ]     Is  it  for  the  Jury  in  the  first  instance,  or  for  the  Judge  ?     How  is 
it  to  be  ascertained  what  time  is  reasonable  I     On  looking  through  the  reported  cases, 
in  which  it  occurs  as  matter  of  expi'ess  condition,  we  shall  find  it  ditt'erent  in  almost 
every  diti'erent  case.     It  is  so  here.     As  to  one  set  of  leases  fifteen  days  are  given  ;  in 
the  other  twenty-eight.     Shall  I  say  it  is  reasonable  in  the  former,  and  unreasonable 
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ill  thu  latter  1     Or  what  measure  am  I  to  Uikel     In  the  cases  in  the  books,  it  is  sonie- 
timos  ttftecn  days,  sometimes  twenty,  soiuelimes  forty-two,  sometimes  sixty  ;  iii  short, 
it  is  mere  matter  of  convention,  and  therefore  peculiar  to  each.     Will  any  of  these 
cases  furnish  the  rule !     If  not,  what  other  cases  are  we  to  look  to,  or  where  is  the  line 
to  be  (li-awn?     These  are  difficulties  which  press  forcil)ly  on  my  mind.     It  is  .said, 
however,  that  the  party  to  execute  the  powci',  is  to  be  the  judge  of  what  is  reasonable  ; 
iind  so  he  may  Ijc,  iu  the  first  instance,  if  directetl  so  to  do  ;  but  if  otherwise,  I  should 
scarcely  think  it  ought  to  be  so  left.     But  be  it  so,  tlie  difficulty  remains  the  same  ; 
for  on  a  question  arising  between  him  and  the  remainder-man,  who  is  to  decide  but  .i 
Jury  or  a  Court  I     The  same  [372]  difficulty  occurs  as  to  amount.     Is  it  to  apply  to 
two  pounds,  five  pounds,  or  any,  and  if  any,  to  what  sum?     The  same  difficulty  in 
drawing  a  line  as  to  time,  applies  also  to  the  reservation  of  rent.     These  are  objections 
to  which  I  cannot  easily  find  an  answer.     On  the  other  hand,  the  line  seems  plain  and 
direct.     When  parties  have  spoken  for  themselves,  let  Courts  abide  by  what  they  have 
said ;  but,  when  words  are  clear,  to  seek  in  a  doul)tful  construction  for  an  uncei-Uiiu 
intent,  in  order  to  get  rid  of  what  may  appear  harsh,  will  only  lead  to  litigation, 
conjecture,  vexation,  and  ruinous  expence  ;    in  a  word,  to   all  which  this  case   has 
already  manifested,  and  will  more  fully  displaj'  licfore  it  shall  have  attained  its  close. 
We  are  told,  however,  that,  if  this  objection  were  now  to  prevail,  it  would  invalidate 
a  great  lunnber  of  leases  in  this  Kingdom  granted  luider  similar  powers.     The  fact 
may  possibly  be  so,  and  this  consideration  demands  caution  ;  I  wish,  therefore,  to 
avoid  deciding  expressly  on  this  ground,  whatever  may  bo  my  view  of  the  subject,  as 
there  is  another  which,  taken  singly,  is  decisive  to  found  the  opinion  which  I  form. 
And  this  brings  me  to  the  remaining  objection,  vi/,.  that  part  of  the  proviso  for  re-entry 
which  relates  to  there  being  no  sufficient  distress  on  the  premises.    And  here,  again,  the 
ground  taken  is  only  an  extension  of  the  former  ground,  it  is  a  wider  stride  of  the  same 
exceptionable  sort.     All  the  former  observations  apply,  therefore,  with  increased  force, 
and  I  shall  content  myself  with  referring  to  them.     It  will  scarcely  be  said,  after  the 
case  to  which  we  [373]  have  been  icfcrred,  of  liecs,  d.  I'otvcll  v.  Kiiifj — iu  which  there 
was  such  a  proviso  in  the  lease,  and  the  party  was  nonsuited  foi-  not  proving  that  he  had 
searched  every  pait  of  the  premises,  a  single  cottage  remaining  unsearched — that  such 
a  clause  is  of  indill'erent  or  immaterial  opei'ation.     On  what  gi'ound  then  is  it  now 
.sought  to  be  justified  '     First,  it  is  said,  that  it  does  no  more  than  the  law  would  do 
without  it,  and  that  therefore,  by  analogy,  it  is  reasonable.     But  to  this  I  answer — 
then  leave  it  to  the  law.     If  by  law  the  party  will  be  on  the  .same  footing,  in  effect, 
without  these  words  as  with  them,  why  introduce  them  ?     It  is  said,  however,  that  a 
clause  of  re-entry  for  rent  in  arrear  is  considered  as  in  the  nature  of  a  mere  security 
for  rent ;  that  supposing  entry  to  have  been  made,  still,  if  not  submitted  to,  an  eject- 
ment nuist  1)0  brought ;  and  then  that  by  the  statute,  on  payment  of  the  arrears  of 
rent  and  all  the  costs,  the  proceedings  would  be  stayed,  .and  thus  the  right  to  re-enter 
Ijc  destroyed.     To  this  it  is  atldcd,  that  by  the  .same  statute  the  landlord  must  prove 
that  there  was  no  sufficient  disti'c.ss  on  the  premises  ;  so  that  the  law  itself  subjects 
him  to  the  neee.s.sity  of  searching  foi- a  disti-ess  before  his  right  to  re-enter  can  avail.     Now 
this  is  true,  applietl  to  a  proceeding  under  the  statute,  and  if  a  party  shall  elect  not  to 
I'e-enter  under  his  right,  but  shall  avail  himself  of  the  statute  in  obtaining  the  benetit,  ho 
nuist  take  upon  himself  the  burthen  and  prove,  because  the  law  upon  which  he  proceeds 
says  he  must  prove,  that  there  was  not  a  sufficient  distress.     But  if  he  choose  to  stand 
upon  [374]  his  stipulated  right,  and  take  the  chance  of  all  the  difficulties  which  may 
atteml  demand  and  re-entry  at  Common  J^aw,  as  applied  to  such  I'ight,  he  is  not  bounil 
to  distrain,  and  iu  this  respect  he  may  choose  for  himself.     On  the  other  hand,  the 
tenant  may  get  rid  of  the  right  to  re-enter,  by  paying  up  the  airears  of  rent  with 
costs  ;  but  he  may  not  do  this,  or  he  may  not  be  able  to  do  it;  .and  iu  either  case  the 
landlord  succeeds  without  having  l)een  bound  to  search  for  a  distress  :  and  where  ho 
sti])Mlalcs  not  to  be  so  bound,  it  is  competent  to  him  so  to  do.     So  it  would  lie  under 
the  sUitutc  in  the  case  of  a  valid  lease  :  but  here  the  (picstioii   is  upon  the  validity  of 
the  lease  itself,  which  depends  on  a  due  exeecution  of  the  power,  though  1  admit  the 
argument  is  only  urged  to  shew,  from  a  sup[)osed  analogy,  that  the  pioviso  in  ipiestion 
is  not  inconsistent  with  a  due  execution  of  the  power.      But  this  doctrine  was  eipially 
resorted  to  in  the  case  of  Coxe  v.  Day.     It  was  there  .said  that,  as  the  tenant  coming 
in  and  paying  the  arrears  and  costs  would  be  relieved,  such  a  elan.se  was  now  merely 
used  iu  terrorera;  but  Lord  KUeuborough,  interrupting  the  counsel,  observed,  "fcJuroly 
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the  direct  power  of  re-entry  is  more  beneficial  to  the  landlord  ;"  and  "the  very  pro- 
vision of  the  Ijegislature  shews  there  is  a  ditt'erence  in  this  respect."  But  the  case 
of  Boileijv.  Scot  was  referred  to  as  an  authority  in  favor  of  this  part  of  the  case:  and 
obscurely  as  we  have  it  reported,  the  particular  point  not  being  at  all  adverted  to  in 
the  decision,  still,  as  the  decision  must  have  been  difl'ei'ent  if  the  objection  now  [375] 
made  had  been  deemed  valid,  I  think  it  in  fairness  may  be  taken  to  be,  as  far  as  we 
can  trace  what  it  was,  a  decision  in  favor  of  a  powei'  similar  to  the  present.  But, 
giving  all  the  weight  that  can  belong  to  this  case  in  point  of  authority,  still,  as  a 
single  case,  and  a  case  so  imperfectly  imported,  and  so  militating  as  it  seems  to  me 
(and  I  speak  it  with  deference)  against  Hrst  principles,  I  should  not  feel  disposed  to 
subscribe  to  it  if  it  were  not  opposed  by  any  other  decision,  which  however  I  conceive 
it  to  be  by  Co.re  v.  Da//,  on  which  so  much  has  been  already  obsei-ved,  that  I  do  not 
feel  it  necessary  to  dwell  longer  on  it.  It  is  in  point,  unless  the  present  case  can 
be  distinguished  fi'om  it  on  the  grounds  on  which  a  distinction  has  been  endeavoured 
to  be  raised.  I  shall  therefore  examine  whether  those  grounds  are  sufficient  so  to 
distinguish  it.  And  first,  it  is  said,  that  in  the  case  of  Caxc  v.  Dai/  the  Court  had  only 
to  constiue  a  power  prescribing  a  right  of  re-entry  as  applicable  to  a  particular  lease  ; 
but  that  in  this  case  it  is  a  question  of  intention  to  be  determined  on  a  comparison  of 
distinct  pi'ovisions  :  and  that  from  such  comparison  the  conclusion  results,  that  the 
creator  of  the  power  must  have  intended  the  proviso  in  question  to  be  such  as  is 
found  in  the  lease.  I  will  not  repeat  what  I  have  ali'eady  said  in  this  respect.  I  deny 
that  there  is  any  such  ambiguity  or  generality  in  the  terms  of  this  power  as  to  give 
discretion,  or  call  for  implication  or  intendment,  and  even  comparing  the  separate 
provisions  with  a  view  to  get  at  intention,  if  intention  were  doubtful  on  the  pre-[376]- 
cise  words,  the  reasons  become  stronger  in  my  view  of  them  against  adding  the  words 
in  question. 

The  next  gi'ound  re-sorted  to  is  that  of  the  former  leases,  which,  it  is  contended, 
are  admissible  evidence  ;  and  which  leases  contain  a  proviso  precisely  similar  to  the 
present  as  applied  to  the  property  in  question.  It  seems  scarcely  necessary  to  say, 
for  it  follows  as  a  consequence  from  all  1  have  hitherto  observed,  that  in  my  opinion 
these  leases  are  not  admissible.  Where  no  uncertainty  results  from  generality,  where 
nothing  is  left  deficient  in  point  of  expression,  and  where  there  is  no  reference  to  any 
matter  dehors  the  instrument  itself,  recourse  cannot  be  had  to  foreign  matter  ;  and  I 
think  no  uncertainty  or  ambiguity  belongs  to  the  instrument  in  question  :  nor  are 
there  any  words  of  reference  to  connect  it  with  any  other  whatever  in  this  respect. 
But  not  so  in  other  respects  ;  for  as  to  the  rent,  when  former  leases  are  intended  to 
govern,  they  are  expressly  referred  to  :  and  it  is  said  "the  ancient  rent"  (that  is  the 
rent  then  reserved  by  subsisting  leases)  "shall  be  the  rent  under  this  piesent  power. 
So  as  to  the  power  given  to  let  leases  of  mines,  they  are  directed  to  have  the 
pi'oper  and  usual  covenants,  such  as  are  usually  inserted  in  similar  leases  ;  but  as  to 
the  pioviso  for  re-entr}'  on  non-payment  of  rent,  there  is  no  leference  to  any  other 
lease,  nor  any  words  making  it  necessary  to  refer  to  any  matter  extrinsic  of  the 
instrument.  But,  for  the  purpose  of  argument,  if  we  take  the  leases  [377]  as 
admitted,  how  do  they  remove  the  difficulty  I  Because,  in  former  leases  not  referred 
to,  or  even  pointed  at,  there  is  a  provision  of  a  particular  description,  shewing,  that 
when  a  right  of  re-entry  was  intended  to  be  subjected  to  the  want  of  a  sufficient 
distress,  it  is  so  expressed, — does  it  follow,  that  in  a  subsequent  lease  the  same  thing 
is  therefore  to  be  implicil  when  not  expressed?  P^ven  supposing  the  former  leases  to 
have  been  made  under  a  similar  power,  still  it  would  only  shift  the  (luestion  from 
this  lease  to  those  ;  or,  taking  it  that  the  parties,  by  acquiescing  in  such  leases,  have 
put  by  their  own  acts  a  construction  on  their  words,  it  will  fall  within  the  rule,  that 
what  is  matter  of  legal  construction  cannot  receive  explanation  from  the  conduct  of 
the  parties.  The  leases,  if  let  in,  would  with  me  leave  the  difficulty  where  it  was, 
proceeding  on  what  I  deem  grounds  of  legitimate  reasoning;  but  it  is  enough  to  say, 
that  for  the  reasons  already  given,  I  hold  them  to  be  inadmissible.  Even  if  looking 
out  of  the  instrument  I  could  conjecture  that  the  maker  of  the  power  did  so  intend, 
and  would  have  so  said  if  his  attention  had  been  drawn  to  the  subject,  it  would  not 
be  a  conjecture  on  which  I  should  feel  myself  at  liberty  to  act.  But  lo  this  case,  as 
to  many  that  have  gone  l)efore,  and  many  that  in  all  probability  will  follow,  the 
important  principle  must  be  applied,  that  the  intent  is  to  be  the  rule  of  construction  if 
the  words  will  bear  it  out ;  but  if  the  force  of  the  words  be  such  that  the  intent  cannot 
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l>c  com  [378]-lilioil  with,  Ihc  rule  of  law  must  tnkc  ])l;icc,  :uwl  Ihe  words  prevail. 
A  single  observation  on  the  case  of  Coxe  v.  J)ny.  I  admit  it  must  Vie  taken  that  in 
the  opinion  of  the  Court  below  that  case  and  the  present  aie  dissimilar  ;  but  as  I  cannot 
distinguish  them  on  the  grounds  on  which  the  decision  ])roceeded  there,  or  the  argu- 
ment has  been  rested  here,  the  distinction  to  my  judgment  fails  altogether  ;  and  Cars 
V.  Ihi/  itself  being  considered  by  nic  as  properly  decided,  becomes  with  me  an  authority 
in  point. 

On  the  only  remaining  gi'ound — the  general  clause  for  reentry  in  the  concluding 
part  of  the  lease — having  delivered  my  opinion  so  fully  on  the  other  points,  and 
deeming  this  le.ss  material  and  more  particularly  so,  as  no  reliance  has  been  placed 
upon  it  in  the  course  of  the  several  opinions  delivered  this  day  ;  I  shall  content  myself 
with  I'eferring  to  what  has  already  been  said.  The  result  is,  that  the  judgment  of 
the  Court  of  King's  Bench  must  be  reversed 

Judgment  reversed. 


[379]    Ix  THE  House  of  Lords. 

SiiiTii  r.  Doe  [Lessee  of  George  Earl  of  Jersej'  and  Others]. 

The  majority  of  the  Court  of  Error  in  the  Exchequer  Chamber,  having  been  of 
opinion,  that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be  reversed,  the 
defendant  brought  a  writ  of  error,  returnable  in  parliament,  to  reverse  that  judgment 
of  the  Exchequer  Chamber. 

The  case  was  appointed  to  be  heard  at  the  bar  of  the  House  of  Loi-ds,  when 

The  Attornej'-txeneral  (Sir  li.  (xifford)  and  Puller  argued  on  the  part  of  the 
present  plaintiff  in  error  :  and 

Jervis  and  Maule,  for  the  defendant. 

On  the  conclusion  of  the  argument  the  House  adjourned  to  deliberate  of  their 
judgment:  and  in  the  mean  time,  finding  that  they  required  the  assistance  and  advice 
of  the  Judges,  they  propounded  the  following  (piestion  to  each  of  them  : 

"Whether — having  due  regar'd  to  the  true  intent  atid  meaning  of  the  indenture 
of  the  2d  day  of  July,  17")7,  according  to  the  legal  construction  of  the  several  parts 
of  that  indenture,  as  stated  in  the  special  verdict ;  and  having  [380]  also  due  reg.ird 
to  the  legal  eU'eet  of  all  the  facts  and  circumstances  found  by  the  si)ecial  vertlict — 
the  demise  of  the  .")th  of  .September,  1803,  as  the  same  is  stated  in  the  sjiecial  veidict, 
is  for  an^'  and  what  leasons,  invalid  !" 

Wednesday,  KJth  May. — The  twelve  Judges  having  been  in  consequence  summoned 
to  attend  the  House  of  Loids  for  the  ])urpose  of  answering  the  question  propo.scd  to 
them,  on  this  day  delivered  their  opinions  seriatim. 

KiciiAKD.soN,  J. — having  very  shortly  stated  the  case,  and  the  question — proceeded 
as  follows : 

I  am  of  o]iinion  that  the  lease  of  1)^03  is  invalid  ;  liecausc  1  think  it  is  not  made 
in  confoiniity  with  the  deasing  power  contained  in  the  indenture  of  1757.  The 
biasing  ])ower  foi-  that  class  of  leases  of  which  the  lease  in  (jucstion  is  one,  requires 
"that  there  be  contained  in  every  such  lease  a  power  of  reentry  for  non  payment  of 
Ihc  rent  thereby  to  be  reserved  ;"  and  the  (picstion  resolves  itself  into  this,  wiiat  is 
the  true  coustiuetion  fif  these  words? 

In  Older  to  ilcci<le  this,  I  must  first  consider,  whether  the  wcirds  themselves 
import  and  convey  any  distinct  meaning;  and  I  think  they  do  :  I  think  they  mean, 
that  the  lessoi'  should  have  jjowei'  to  ic-enter  if  the  rent  reserved  should  not  be  paid 
according  to  the  reservation. 

[381]  One  test,  and  I  think  a  fair  one,  whether  such  meaning  is  cimveyed  I)}'  the 
words  of  this  jiower,  would  be,  to  insert  in  a  lease  a  ])roviso  for  re-entry,  o.\pre.sse<l 
as  nearly  as  possible  in  the  very  word.s  of  the  |)ower  itself;  and  then  to  consider  wli.it 
const luction  a  proviso  so  expressed  would  rci|nire  ;  and  whether  the  me.ming  would 
be  snlliciently  (listinct  to  be  capjililc  of  being  enforced  l)y  a  Court  of  Justice. 

Su))pose  then,  that  in  the  lease  of  lf<03  it  had  been  providiMl,  that  it  should  be 
lawful  foi-  the  lessor  or  jjerson  entitled  to  the  rent  "  to  re-enter  for  non  payment  of 
the  rent  hereby  reserved."  In  that  case  would  the  person  entitled  to  the  rent  have 
been  empowered  to  re-enter  if  the  rout   had  not   lieon  |).iid  on  the  day  of  reservation? 
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It  seems  to  me  that  he  woulfl  have  lieeii  so  empowered  :  and  that  without  any  delay 
or  condition  other  than  the  previous  demand  required  hy  tlie  common  law  :  for  all 
that  he  would  he  bound  to  pro^e,  in  order  to  justify  and  enforce  his  re-entry,  would 
be  that  there  was  a  non-payment,  on  demand,  of  the  rent  reserved  by  the  lease.  If 
this  1)6  so,  it  seems  to  me  to  prove,  that  the  necessity  of  waiting  fifteen  days,  and  the 
necessity  of  proving  a  deficiency  of  distress  on  the  premises,  imposed  by  the  proviso 
actually  contained  in  the  lease  of  1803,  are  conditions  not  wairanted  by  the  leasing 
power. 

It  has  been  said,  that  the  leasing  power  requires  only  "a  power  of  re-entry,"  much 
stress  having  [382]  been  laid  on  the  indefinite  efl'ect  of  the  article  "a":  and  it  has 
been  further  said,  that  though  such  power  of  re-entry  is  to  be  "for  non-payment  of 
the  rent ; "  yet  that  the  words  "  for  non-payment "  are  not  equivalent  to  "  on  non- 
payment," but  only  point  at  the  purpose  or  object  of  the  power  of  i'e-entrj%  namely, 
that  of  securing  the  payment  of  the  rent. 

It  appears  to  my  mind,  however,  that  although  the  article  "  a  "  be  indefinite ;  yet 
it  cannot  in  just  construction  extend  an  indefinite  meaning  to  the  subsequent  words, 
if  they  sutlieiently  import  (as  I  think  I  have  shewn  they  do)  a  distinct  and  definite 
meaning.  In  this  sentence  the  word  "a"  seems  to  me  neither  to  add  to,  nor  to 
cjualify  the  meaning  ;  but  that  the  meaning  would  have  been  the  same  if  that  word 
had  been  wholly  omitted,  and  the  sentence  had  stood  thus — "  So  as  there  be  contained 
in  every  such  lease  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved."  And  as  to  the  observations  made  on  the  meaning  of  the  words  "for  non- 
payment of  the  rent :"  although  it  is  true  that  the  word  "for"  does  often  import  the 
purpose  or  object,  and  so  it  might  here,  if  the  woi-ds  had  been  "  a  power  of  re-entry 
for  payment  of  the  rent :  "  yet  the  same  word  "  for  "  as  often  imports  the  cause  or 
occasion  of  that  which  is  piedicated  :  and  such  I  think  is  its  import  here,  where  the 
words  are  "  a  power  of  re-entry  for  non-payment  of  the  rent,"  meaning  on  occasion  of 
the  non-payment. 

[383]  If  the  words  of  this  leasing  power  import,  as  I  conceive  they  do,  by  them- 
selves, a  distinct  and  definite  meaning,  I  think  it  follows,  that  the  fact,  stated  in  the 
special  verdict,  respecting  the  usual  and  accustomed  form  of  leases  of  the  estate 
mentioned  in  the  marriage  settlement,  can  have  no  legal  eflfect  on  the  construction  to 
be  put  on  these  words.  Such  evidence,  I  conceive,  is  never  admissible  in  the  con- 
struction of  a  written  instrument,  unless  the  words  of  the  instrument  itself  import  a 
reference  to  something  extrinsic,  or  unless  the  words  involve  some  latent  ambiguit)', 
that  is,  an  ambiguity  not  appearing  on  perusal  of  the  instiument  itself,  but  which 
becomes  appai'cnt  on  applying  its  provisions  to  the  subject-matter.  The  words  of 
this  leasing  power  in  that  part  which  respects  the  clause  of  re-entry  seem  to  me  to 
involve  no  latent  ambiguity,  nor  to  import  any  reference  to  any  thing  extrinsic ; 
although  some  former  paits  of  the  same  leasing  power  do  import  such  reference, 
namely,  where  it  is  required  that  the  lands  to  be  leased  for  lives  should  be  such  lands 
as  weie  in  lease  for  lives  at  the  time  of  making  the  settlement,  and  that  the  rents  to 
Ite  reserved  should  be  the  ancient  rents  or  rents  as  great  and  beneficial. 

I  admit  that  a  Court  is  bound  to  look  at  every  part  of  a  written  instrument  in 
order  to  ascertain  the  meaning  of  the  parties  in  a  particular  part.  But  I  think  it  by 
no  means  follows  because  this  settlement,  in  respect  of  the  rack  rent  leases,  expresses 
that  the  tenant  is  to  be  allowed  twenty-[384]-eight  days  for  payment,  that,  therefore, 
it  was  intended  in  respect  of  the  leases  for  lives  to  give  a  similar  or  any  allowance 
of  time  which  is  not  only  not  expressed,  but  which  appears  to  me  to  be  at  variance 
with  what  is  expressed.  Supposing  however  it  were  possible  on  this  ground  to  get 
rid  of  the  objection,  made  against  the  lease  of  1803,  in  respect  of  the  allowance  of 
fifteen  days  :  another  and  still  more  decisive  objection  remains,  namely,  that  this 
lease  fetters  and  confines  the  power  of  re-entry  to  such  cases  only  where  there  is 
a  want  of  sufficient  distress — a  condition  which  appears  to  me  to  be  equally-  incon- 
sistent with  the  power  applicable  to  leases  for  rack  rents,  and  to  that  which  is 
applicable  to  leases  for  lives. 

The  case  of  Coxc  v.  Dai/  (13  East,  118),  which  I  think  was  rightly  decided,  appears 
to  me  to  be  in  point ;  and  I  cannot  draw  any  distinction  which  is  satisfactoiy  to  my 
own  mind,  from  the  circumstance,  that  the  leasing  power  there  allowed  a  period  of 
twenty-one  days  for  payment ;  whereas  the  leasing  power  now  wider  consideration, 
as  to  the  leases  for  lives  expresses  no  such  allowance.     It  is  ti'ue  that  in  Core  v.  Day 
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the  case  of  Ilotletj  v.  S^cot  {hy  floes  not  ;ippcar  to  liavc  been  cited  ;  and  it  seems  that 
in  the  last  mentioned  case  a  similar  olijection,  taken  to  a  lease  granteil  under  a  power, 
was  overruled  by  the  Court  of  King's  Bench.  On  what  ground  the  Court  proceeded 
we  are  not  apprised,  and  being  obliged  now  to  make  our  election  be-[385]-t\veen  the 
two  authorities,  I  must  express  my  concurrence  with  that  of  Caxe  v.  Day. 

It  has  been  suggested  that  the  statute  of  4th  Geo.  II.  c.  28,  though  professedly  made 
for  the  benefit  of  landlords,  does  in  eft'ect  take  awa\'  their  right  of  re-entry  at  common 
law,  and  confine  them  in  all  ca.ses  to  the  statutable  remedy  thereby  giveti,  which  remedy 
can  never  be  exercised  witlio\it  proof  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises  countervailing  the  arrears  then  due.  And  I  think  it  must  be 
admitted  that  this  construction  of  the  statute,  if  it  be  the  true  construction,  furnishes 
a  sufficient  answer  to  the  second  objection  made  to  the  lease  of  1803  :  for  in  that  case 
the  lease  has  only  expressed  that,  which,  whether  expressed  in  the  lease  or  not,  the 
statute  law  has  provided. 

But  I  cannot  think  that  this  is  the  true  construction  of  the  statute. 

The  object  of  the  statute,  as  appears  to  me,  both  from  the  recital  and  the  enactments, 
was  to  relieve  landlords  from  certain  inconveniences  to  which  thcj'  were  sulijcct  by 
the  law  as  it  then  stood,  and  to  give  them  certain  remedies  to  which  they  were  not 
before  entitled  ;  hut  not  to  deprive  them  of  any  remedies  or  rights  to  which  they  were 
already  entitled  by  law.  It  contains  no  negative  or  prohibitory  words,  which  I  think 
would  ol)viously  have  been  inserted,  if  the  intention  had  been  to  deny  to  the  landlord 
the  future  exercise  [386]  of  an\'  ancient  right.  And  it  would,  as  it  strikes  me,  be  a 
strange  construction  to  hold,  that  the  words  apparently  intended  for  the  landlord's 
benefit  do,  from  their  generality,  operate  to  extinguish  any  of  his  ancient  rights,  when, 
if  such  had  been  the  intention,  it  would  have  been  so  easy  and  .so  obvious  to  express 
it.  That  such  however  was  not  the  intention  I  think  manifestly  appears  from  this, 
that  wherever  the  new  mode  of  proceeding  in  ejectment  given  by  the  statute  is  pursued, 
the  statute  declares  that  "  then  and  in  every  such  case  the  lessor  in  ejectment  shall 
recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded  and  a  re-entry  made."  It  refers  to  the  legal  demand  and  re  entry 
as  a  still  subsisting  mode  of  ijroceeding,  not  repealed  or  aU'ected  by  the  statute,  and 
thei'eby  shews  that  the  old  mode  of  proceeding  was  intended  to  be  left  as  it  was  ; 
although  the  new  one,  if  adopted,  is  declared  to  be  enuivalcnt  for  the  purpose  of 
obtaining  a  valid  judgment  and  execution.  This,  I  believe,  has  always  been  considered 
as  the  intent  and  ofTcct  of  the  statute.  AikI  although  I  am  not  able  to  point  out  any  case 
where  it  has  been  expressly  decided  that  the  statute  does  not  take  away  the  landlord's 
remedy  at  common  law,  several  ca.ses  have  occurred  where  landlords  have  so  proceeded 
without  objection  on  that  ground,  and  it  has  been  bikcn  for  granted  that  they  were 
entitled  to  do  so.  Doe.  d.  Forster  v.  JFandlanx  (7  T.  E.  117),  and  h'oe,  d.  [387]  ll'^cst  v. 
Davis  (7  East,  .16.'?),  are  cases  to  this  eflfeet;  and  so  is  1  \\.  .Sand.  2S(i,  n.  16  (/()'-. 

It  has  been  .said,  that  if  the  lease  of  1803  be  invalidated,  the  decision  will  shake 
many  titles.  I  have  no  means  of  knowing  whether  this  observatioTi  is  well  founded, 
or  to  what  extent.  If  such  should  be  the  consc<[uence  1  shall  regret  it ;  but  I  cannot 
feci  that  such  an  apprehension  can  allbrd  a  legitimate  ground  for  deciding  the  [iresent 
case  otherwise  than  as  the  words  and  Icg.al  cll'ect  of  the  insti'umonts  now  under  con- 
sideration seem  to  mc  to  rcquiie. 

Upon  the  whole  therefore  I  am  bound,  fur  the  reasuns  before  given,  to  answer  the 
question  proposed  by  your  Lorrlships,  in  the  allirmative. 

Bkst,  J. — having  adverted  to  the  words  of  the  power,  observing,  that  tlie}'  were 
wholly  general  and  indefinite, — delivered  his  opinion  nearly  as  follows  : — 

I  consider  the  law  to  be  now  settled,  beyond  all  contradiction,  1)3'  a  variet}'  of  cases, 
none  of  which  are  touched  by  the  determination  in  Cnxe,  v.  Day,  or  any  other  conflicting 
authority,  that,  under  a  geneial  ])iiwer,  such  as  this  is,  given  in  ;i  deed  enabling  a 
ten.uit  for  life  to  let  the  propeity  upon  leases,  renuiring  that  he  shall  reserve  a  [388] 
power  of  i-e  entry  for  non-payment  of  rent,  an  absolute  uncdudition.il  power  to  re  enter, 
the  instant  the  rent  is  due  is  not  thereby  necessai  il)'  ie<|uircil.  I  a<hnit  that  any  con- 
ditions with  which  the  tenant  for  life  may  (|ualify  the  power  to  bo  reserved  nnisl  bo 
reasonable  and  legal;  but  I  consider  that  the  intention  of  (he  settlor  is  satisfied,  in 

m  Lofft,  Slfi.     See  also  Mr.  Butler's  MSS.  note,  ante,  p.  343. 
\hf  And  see  Dm:  d.  ranrfhw  v.  MeyJer,  2  M.  .%  S.  27fi. 
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this  case,  by  the  power  of  re-entry  which  has  been  reserved  in  the  proviso,  containing, 
as  it  does,  these  usual  and  I'easonable  nualifieations.  They  are  qualitications  from  which 
no  injurious  consequences  can  result  to  the  reversioner,  either  by  lessening  his  security 
for  the  payment  of  the  rent,  or  in  any  other  respect ;  whilst  they  protect  the  tenant 
flora  the  danger  of  being  entrapped  into  an  immediate  forfeiture,  if  indeed  a  forfeiture 
could  be  exacted  from  him  so  long  as  the  rent  due  to  the  reversioner  should  be 
sufiieiently  secured.  It  has  been  settled  that  these  qualifications  cannot  be  excluded 
from  such  a  condition  as  this  is,  the  object  of  which  is  entii'ely  the  security  of  the  rent, 
but  by  express  words  ;  and  here  there  are  none  to  be  found.  Nor  is  this  a  new  doctrine 
in  law,  or  confined  in  its  application  to  subjects  of  this  nature  ;  it  applies  to  every  part 
of  the  law  as  far  it  afl'ects  human  conditions.  If  one  contract  generally  to  deliver  goods, 
it  is  not  imperatively  necessary  that  they  should  be  delivered  on  the  instant :  all  that 
can  be  required  is,  that  they  be  deli\'ered  within  a  reasonable  time.  If  any  stipulated 
service  be  engaged  to  be  performed,  the  performance  of  it  must  be  intended  to  be 
undertaken  within  a  reasonable  pe-[389]-riod  :  and  that  reasonable  period  again  does 
not,  in  construction,  exact  the  condition  that  the  contracting  party  shall  occupy  every 
moment  of  the  intermediate  time  in  the  service  to  be  performed,  to  the  exclusion  of  all 
relaxation,  and  to  the  neglect  of  his  own  affairs.  All  cases  of  this  nature  must  be 
decided  with  reference  to  that  common  principle.  If  cases  were  necessary  to  support 
that  principle,  I  .say  this  veiy  point  has  been  decided,  and  these  very  conditions  have 
been  sanctioned  as  reasonable  and  usual,  valid  and  subsisting  under  such  a  power  as 
this.  The  practice  of  Westmin.ster  Hall,  and  the  understanding  of  all  lawyers  in  all 
time  have  uniformly  recognized  this  principle  as  well  as  those  which  I  .shall  have 
occasion  to  state  hereafter.  The  cases  are  certainly  very  few.  I  consider  that  that  of 
Coxe  v.  Day  has  nothing  to  do  with  this  question  ;  so  far  from  it  that  if  I  had  had  the 
honor  of  a  seat  on  the  Bench  when  that  was  so  determined  as  it  is  repoi'ted  to  have 
been,  I  should  have  coincided  in  that  decision.  Of  the  cases  I  have  alluded  to,  the  first 
which  I  shall  mention,  is  that  of  Jones,  on  thedcmm  of  Cowpcr  and  Another,  v.  Verney  and 
Others  (Willes,  Kep.  169).  I  am  aware  that  this  is  only  a  negative  authority,  founded 
on  the  question  not  having  been  raised  there,  although  the  opportunity  was  afibrded. 
It  proves,  howe\er,  ^vhen  the  industry  and  learning  of  the  bar  at  that  period  be  con- 
sidered (and  we  find  from  a  note  to  the  report,  that  the  case  was  argued  by  Prime  and 
Wright  King's  Serjeants,  for  the  plain-[390]-tift',  and  by  Skinner  King's  Serjeant,  and 
Burnett  Serjeant  for  the  defendant,  on  two  dift'erent  days),  that  the  objection  not  having 
been  taken,  it  was  in  their  opinion,  and  in  that  of  the  Bench,  not  tenable.  In  that  case 
a  tenant  for  life  was  empowered  to  grant  building  leases  ;  so  as  in  every  such  lease 
there  be  contained  a  condition  of  re-entry  for  non-payment  of  rent,  and  the  usual  and 
reasonable  covenants.  It  is  stated  that  there  was  a  clause  of  re-entry  in  the  lease  for 
non-pa3'ment  of  the  rent  in  forty-two  days  after  the  days  of  payment;  (so  that  the 
qualification  there  was  much  more  extensive  in  point  of  time  than  in  the  present  case) 
yet  notwithstanding  thatoln'ious  occurrence  of  this  objection  there,  it  was  not  insisted 
on,  or  alluded  to.  Then  I  consider  that  the  next  case  which  I  shall  mention  (that  of 
Hotley  V.  Scot)  has  expi-essly  decided  this  point.  I  take  it  from  Mr.  Butler's  note  of 
that  case,  which  (however  .young  he  might  have  been  at  that  time)  I  consider  to  be 
perfectly  accurate,  as  it  bears  every  appearance  of  that  care  and  correctness  for  which 
he  has  since  been  distinguished.  The  note  is  short,  but  it  furnishes  the  distinct  ground 
of  Lord  Mansfield's  judgment,  and  on  that  I  think  this  case  also  ought  to  be  decided. 
The  power  was  to  lease  for  years,  and  in  the  leases  a  clause  for  re-entry  was  to  lie 
inserted  if  the  rent  were  unpaid  for  twenty-one  days  :  the  lease  in  question  had  such 
a  clause  ;  but  it  added  "  and  no  sufficient  distress  could  be  had."  Lord  Mansfield  says, 
what  I  consider  to  be  an  aide  epitome  of  the  law  upon  the  subject,  " The  clause  of 
re-entry  is  short  with  words  of  course,  [391]  (his  Lordship,  referring  to  the  settled 
form  used  in  practice)  and  does  not  preclude  the  operation  of  law.  A  re-entry  is  to 
enforce  the  payment  of  rent;  it  is  an  immediate  forfeiture  of  the  estate  by  common 
law.  By  statute  it  cannot  be  without  want  of  distress."  Judgment  was  accordingly 
given  for  the  defendants.  Lord  Mansfield  thei-efore  held,  that  the  clause  was  a  good 
execution  of  the  power,  although  the  power  authorized  no  such  stipulation  in  words. 
So  should  we  hold  in  this  case.  I  use  the  decision  of  Hotley  v.  Scot  for  a  double  purpose  ; 
not  only  for  the  sake  of  the  authority  of  the  Judge  ;  but  for  the  sanction  b}'  the  Court 
of  the  doctrine  afforded  by  the  form  being  recognized  as  agreeable  to  the  general  practice 
of  con\'eyancers  which  was  there  considered  as  in  itself  an  authoritj'  for  the  Court,  and 
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of  wliich  tlio  cnmisel  who  argued  the  case  of  Jmien,  dem.  Cmrprr  v.  Verncy  wwrni,  in  those 
days,  liave  been  fully  aware  ;  and  therefore  it  was  that  the  point  was  not  on  that 
occasion  raised  in  argument.  The  object  of  the  chiuse  of  re-entry  has  uniformly  been 
considered  to  be,  security  for  payment  of  the  rent  merely  :  and  upon  that  ground  it  is 
that  liqnity  always  relieves  against  the  forfeiture.  In  the  case  of  U'adman  v.  Cakrafl 
(10  Ves.  G8),  the  late  Master  of  the  Kolls  states  that  to  be  the  principle  on  which  the 
Couit  iclicvcs  against  forfeiture  for  non-payment  of  rent ;  and  therefore  it  is  that 
Ki|uity  will  not  .sutler  a  lessor  to  take  an}'  othci'  advantage  of  the  clause. 
[392]  [Hi.s  Lordship  stated  the  language  of  tlie  judgment,  to  that  effect.] 
That  Ijoing  the  onl\'  recognized  a\'ailable  object  of  the  clause  of  re-entrj',  and  as  it 
is  im])ossible  to  shew  that  the  introduction  of  the  conditions  inserted  in  this  proviso 
at  all  tends  to  abridge  or  diminish  the  security  for  the  rent,  I  hold  that  it  is  therefore 
not  an  insntlicient  execution  of  the  power  given  by  the  deed,  that  such  qualifications 
should  be  introduced. 

Hut  I  rely  mainly  on  the  position,  that  if  the  creator  of  a  power  would  exclude 
the  ett'ects  of  the  otherwise  necessary  operation  of  law  upon  powers  of  a  similar  nature  ; 
and  if  he  requires  a  deviation  from  the  established  forms  of  practice  in  the  particular 
instance,  it  can  only  be  effected  by  express  words  :  and  if  thei'c  be  no  such  words  of 
exclusion  used,  all  the  known,  the  usual,  the  legal  i|nalifications  may  be  introduced  in 
executing  the  power.  To  alter  the  regular  course  of  law,  there  must  be  the  consent 
of  p.arties.  In  Dormer's  case  (.5  Co.  40  b.),  it  was  resolved  (long  before  the  statute  of 
the  4th  of  (tco.  II.  when  the  law  reipu'red  a  demand  of  the  I'ent  before  a  forfeiture 
should  attach)  that  "  re-entiy  for  default  of  payment  of  rent  without  dcmanil  of  it 
may  be  by  special  consent  of  parties.  At  that  time  the  party  meaning  to  re-enter 
must  have  demanded  the  rent  at  the  last  period  of  the  day  on  which  [393]  it  was 
due,  or  he  could  not  avail  himself  of  the  right  of  re-entry.  However  general,  therefore, 
the  power  might  he,  still  the  law  qualilied  it  l)y  a  necessity  of  making  a  demand  of 
the  rent ;  and  if  it  should  be  intended  that  the  common  course  of  law  was  not  to  take 
effect,  the  special  consent  of  the  parties  was  necessaiy  to  be  expressed  in  terms  to 
that  efl'ect,  or  the  operation  of  law  upon  the  general  contract  would  not  have  been 
excluded.  If  that  were  so  before  the  statute,  why,  when  the  statute  has  taken  away 
that  necessity,  and  created  another,  should  not  that  other  be  regarded  as  a  legal 
qualification,  and  as  necessarily  implied  by  law,  as  the  formei'  had  been  .'  The  words 
of  the  report  in  Coke  are,  "And  (livers  other  cases  were  put,  where  consent  of  the 
parties  shall  alter  the  form  and  course  of  the  law."  The  use  1  make  of  that  case  is 
to  shew,  that  where  a  legal  (|ualification  is  not  expressly  excluded  by  the  ])arties  in 
terms,  the  law  attaches  and  has  the  effect  of  controlling  and  moulding  their  general 
contracts.  In  this  powei',  as  created  by  the  deed,  there  is  nothing  cxpres.sed  to  exclude 
the  operation  of  law  anfl  the  established  practice  of  \\'estnn"nstei'-Hall ;  and  the  Courts 
have  always  held  these  qualifications,  arlopted  in  the  common  forms  of  assurances  in 
u.se  with  conveyancers,  to  be  reasonable  and  proper.  Then  the  case  of  lintlcy  v. 
Sent  is  a  positive  authority  in  favor  of  the  introduction  of  such  conditions,  and  is  not 
in  any  degiec  negatived  liy  the  case  of  Ccixe  v.  Daii.  The  Court  did  not  give  such  a 
judgment  in  that  case  as  has  been  assumed  [394]  in  argument.  Two  of  the  .hidge.s 
(Lord  Lllcnborough  and  Mr.  .1.  Bayley)  who  dclivcicd  (heir  opinions  in  the  ease  of 
Coxev.  Ihrii,  h.ive  since  supporl(Ml  the  fletermiuation  in  lltillei/  v.  Sail,  by  the  judgment 
which  they  havi;  |)rononnciMl  on  this  case  in  the  same  Court,  and  wiiich  I  consider  is 
not  affected  by  the  decision  in  fori'  v.  iMi/.  Lord  Lllenborough,  indeed,  while  the 
case  was  arguing,  certainly  threw  out  incidental  observ.it ions,  a])paienlly  militaling 
with  the  doctrine  of  the  case  in  Ifidlei/  v.  .SVor-but  it  is  not  fair  to  hold  ;i  .Indge  bound 
by  the  occasional  remarks  which  proceed  from  him  in  the  course  of  the  discussion,  and 
which  are  often  mentioned  merely  for  the  sake  of  fixing  the  attention  of  coinisel,  or 
giving  a  new  direction  to  the  coin-sc  of  the  argmncnt.  It  is  only  from  the  ultimate 
decision  of  the  case  that  any  princi])le  of  law  can  be  fairly  and  |)ro|)erly  deduced. 
The  case  of  Coxe  v.  Day  is,  however,  very  distinguishable  fiom  the  present  and  from 
IIo/li'i/  v.  Seal,  and  in  this  very  material  n'sjjcct.  There  is  a  (|nalilicati<)n  introduced 
into  the  power  of  re-entry  in  the  lease  whii-li  wa.s  the  subject  mat  I  ci' of  argument  in 
the  former  case,  by  the  creator  of  it,  by  which  tlu;  landlord  would  have  been  ile])rivo<l 
of  the  benefit  of  the  sbitute  of  the  4th  of  (ico.  II.  and  the  tenant  would  have  had 
all  the  undue  advantnge  of  the  dilliculty,  attending  the  f>ld  necessity  of  making  ii 
demand  of  the  rent  with  all  formalities  wliich  lli.il   statute  was  meant  to  extinguish. 
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The  words  of  the  condition  of  the  power  in  that  case  are,  "  So  as  in  every  such  leases 
there  be  contained  a  [395]  condition  of  re-entry  for  non-payment  of  the  rent  reserved 
by  the  space  of  twenty-one  days."  So  far  the  proviso  for  re-entry  pursues  tlie  words 
of  the  power,  and  if  it  had  stopped  there,  it  would,  perhaps,  have  been  held  sufficient, 
as  it  might  then  have  been  said,  that  it  was  a  specific  power,  it  prescribed  all  the 
terms  which  the  creator  of  it  meant  should  rjualify  the  right  of  re-entry,  according  to 
the  rule,  that  Expressio  unius  est  exclusio  alterius.  But  the  distinction  on  which  I 
rely,  is  the  introduction  of  the  words,  "being  lawfully  demanded"  between  those 
words  and  the  other  member  of  the  condition,  that  no  sufficient  distress  can  be  found 
upon  the  premises.  In  that  case,  unrpiestionabl^?,  the  proviso  in  the  lease  was  not,  in 
that  particular  respect,  in  conformity  with  the  power  in  the  deed  ;  because,  by  inserting 
the  words  "being  lawfully  demanded,"  such  a  condition  was  not  only  not  warranted 
by  the  law,  but  it  was  contrary  to  law,  casting  on  the  landlord  a  burthen  and  difficulty, 
from  which  an  express  statute  had  been  passed  for  the  purpose  of  relieving  him.  He 
would  be,  by  such  a  condition,  thrown  back  into  the  ditficulties  from  wliich  the  statute 
had  extricated  him  :  he  must,  in  that  case,  have  watched  for  the  particulai'  day  on 
which  the  rent  should  become  due,  and  have  made  the  demand,  as  formerly,  at  sun-.set, 
with  all  the  formalities  which  had  been  dispensed  with  by  the  new  law.  The  rejection 
of  such  a  condition,  indeed,  is  fully  consistent  with  the  principle  that  the  landlord's 
right  shall  not  be  clogged  with  ditficulties  beyond  the  law.  That  case,  therefore,  I 
consider  [396]  as  very  distinguishable  from  the  decision  in  Hotky  v.  Sent  in  that 
respect ;  and  that,  for  that  reason,  it  is  not  a  conflicting  determination  ;  and  I  think 
the  latter,  confirmed  as  I  have  shewn  it  to  have  been,  abundant  authority  for  the 
decision  of  this  question  in  the  negative. 

Another  principle  to  be  considered  in  forming  an  opinion  in  this  case,  furnished 
by  the  case  of  Opeyw  Thomaxius  (Sir  T.  Eaym.  132),  is  that  powers  are  to  be  expounded 
according  to  the  intent  of  the  parties,  as  was  said  by  Mr.  Justice  Twisden — a  rule 
recognized  more  fully  in  Goodtitk  v.  Funiican  (Dougl.  5G5),  (stating  Lord  Mansfield's 
judgment).  If  then  the  sole  legitimate  object  of  the  power  to  re-enter,  which  is  now 
only  a  common  modification  of  the  enjoyment  of  real  propertv,  be  to  secure  the  pay- 
ment of  rent,  and  if  the  intention  of  the  party  exacting  the  introduction  of  such 
a  power,  is  to  be  regarded  in  construing  the  terms  of  it — can  any  man  doubt  that  the 
intention  of  the  creator  of  this  leasing  power  has  been  fully  satisfied  by  the  clause  for 
re-entry  inserted  in  the  proviso  for  that  purpose  in  this  lease  ?  It  has  merely  for 
object,  I  repeat,  to  secure  the  rent,  and  that  is  the  only  legitimate  purpose  of  it.  If 
an  absolute  forfeiture  of  leases  was  to  be  the  immediate  inevitable  consequence  of 
non-pa3'ment  of  the  rent  reserved  on  the  day  it  became  due,  it  would  be  a  consequence 
most  prejudicial  to  the  tenant,  to  the  landlord,  to  the  remainder-man,  and  to  the 
public  ;  for  it  [397]  would  tend  to  discourage  the  cultivators  of  land,  and  create  a 
neglect  of  propeit\'  injurious  to  all  parties,  and  to  the  community  at  large,  if  forfeitures 
were  to  be  rigidly  exacted  without  regard  to  circumstances.  But  would  the  conditions 
attached  to  this  power  of  re-entry  defeat,  in  any  respect,  those  or  any  fair  views  of 
either  party  to  whom  it  related,  and  for  whose  interest  it  was  intended  ?  It  certainly 
would  not,  and  therefore  I  say,  that  if  the  intention  of  the  parties  is  to  be  attended 
to,  I  consider  that  this  lease  was  a  sufficient  execution  of  the  power. 

But  whether  I  am  right  or  not  in  the  view  which  I  have  taken  of  this  question, 
I  have  done  enough  to  establish  the  validity  of  this  lease,  if  I  have  brought  the  case 
into  doubt  and  difficulty  :  and  that  it  has  been  brought  into  doubt  is  apparent  from 
the  various  and  protracted  discussion  which  it  has  occasioned  both  in  the  Courts  below 
and  in  this  House.  I  should  be  one  of  the  last  to  advise  your  Lordships,  as  a  Judge, 
that  established  rules  of  law  should  in  any  case  be  materially  broken  in  upon,  out  of 
regard  to  any  considerations  resting  \ipon  equitable  grounds  ;  because  I  am  aware  that 
great  iniquity  is  always  the  consequence  of  ever}'  such  deviation  from  those  rules. 
But  when  the  equity  of  a  case  consists  with  the  law  arising  upon  the  circumstances  of 
it,  as  far  as  any  settled  principles  of  law  can  be  found  to  apply,  rigid  strictness  should 
not  be  insisted  upon.  Equitj'  is  naturally  engraven  on  the  hearts  of  all  men  learned 
and  unlearned.  Every  one  [398]  may  see  the  palpable  equity  and  the  justice  of  this 
case.  In  doubtful  matters,  consequences  may  be  weighed  :  and  I  have  frequently 
heard  the  most  eminent  Judges  say  of  particular  cases  pending  before  them,  in  which 
they  have  felt  themselves  fettered  by  the  ancient  usage  and  course  of  practice,  that 
if  they  were  new  they  would  decide  them  according  to  the  reason  and  equity  of  the 


7  PRICE.  399.  SMITH    V.    DOE  1011 

circumstances,  where  not  inconsistent  with  the  rules  of  law :  anrl  I  consifler  it  to  be 
sound  legal  reasoning  that  established  principles  are  not  to  be  shaken.  Hut  in  this 
case  the  established  practice  and  the  weight  of  authorities  are  decisively  in  favor  of 
the  obvious  reason  and  justice  of  it ;  and  if  this  case  were  not  now  to  be  decided 
agreeably  with  that  established  coui'se,  the  determination  would  shake  the  titles  of 
every  person  in  the  kingdom  who  is  in  possession  of  valuable  estates  held  upon  leases 
under  such  powers  as  this.  An  immense  proportion  of  the  landed  property  of  this 
countr.v  is  granted  out  bv  tenants  for  life  upon  leases  of  this  sort  for  valuable  con- 
sideration, and  this  lamental)le  consequence  would  follow,  that  claims  for  indemnity 
to  an  enormous  amount  would  be  set  up  against  funds  which  may  have  been  long  ago 
raised  by  the  provident  care  of  prudent  fathers,  to  secure  provisions  for  younger 
liranches  ;  and  the  grantees  of  valuable  leases  fairly  purchased  might,  on  a  sudden,  bo 
turned  out  of  possession  of  their  estates  for  a  mere  error  in  the  framing  of  the 
instrument;  although  the  form  should  be  consistent  with  the  long  established  precedents 
which  have  been  followed  in  all  [399]  practice.  These  leases  are  granted  to  a  very 
great  e.Ktent,  all  over  the  West  of  England,  where  this  practice  of  settling  estates 
particularly  prevails.  The  estate  of  many  a  family,  therefore,  in  that  part  of  the 
country,  depends  on  the  validity  of  such  demises  :  and  I  have  reason  to  know,  from 
means  afforded  by  my  situation  as  Judge  upon  that  Circuit,  that  similar  attempts  have 
l)een  already  made  to  take  advantage  of  similar  objections  Therefore,  I  should  be 
disposed  to  hold,  that  it  would  be  sufficient  to  support  such  leases  against  such 
olijections,  that  there  should  be  any  doubt  upon  the  question  :  and  that  there  are 
doubts  of  very  considerable  magnitude,  the  experience  of  this  case  abundantly 
shews. 

My  opinion  being,  that  the  lease  in  question  is  valid,  makes  it  uinieccssary  for  me  to 
say  any  thing  upon  the  point  which  has  been  raised  as  to  the  admissibility  in  evidence 
of  the  former  leases. 

This  power  being  general,  and  the  proviso  for  re-entry  contained  in  the  lease 
having  in  it  nothing  unreasonable  or  inconsistent  with  the  terms  of  the  condition  upon 
which  it  was  to  be  exercised  ;  I  therefore  feel  myself  bound  to  answer  the  question 
which  has  been  projjosed  to  us  by  your  Lordships,  in  the  negative. 

(4akr(AV,  Baron,  stated  that  he  concurred  in  opinion  with  Mr.  Justice  Best, 
supported  as  he  was  by  the  very  high  authority  of  the  late  Lord  [400]  Ellenborough  : 
and  that  his  answer  to  the  question  must  therefore  be,  that  the  lease  in  question  was 
not  invalid. 

[His  Lordship  then  proceeded  to  give  his  rea.sons  so  nearly,  in  substance,  to  the 
.same  etlect  as  he  had  expressed  himself  in  the  Exchequer  Chamber,  as  to  make  it 
unnecessary  to  repeat  them  here] 

BuitKOUdii,  J. — Since  the  judgment  was  given  in  this  case,  in  the  Court  of 
Exchequer  Chamber,  I  have  paid  the  closest  attention  to  the  subject.  I  have  over 
and  over  again  weighed  in  my  mind  the  various  facts  and  circumstances  contained  in 
the  special  verdict — and  I  have  earnestly  enfleavoured  to  discover  whether  I  had 
formed  an  erroneous  opinion,  when  I  concurred  in  that  judgment. 

After  the  fullest  deliberation,  I  am  of  opinion  tliat  the  demise  of  the  5th  SejHember, 
LsO;i,  is  invalid — that  it  was  valid  only  during  the  life  of  the  lessor:  and  thai  his 
death  determined  the  estate  of  the  lessee. 

The  statute  of  the  4  Oeo.  II.  c.  "2.s,  was  relied  on  in  the  Exchequer  Chamber,  and 
in  argument  before  your  Lordships,  as  bearing  on  the  subject.  In  my  view  of  this 
case,  it  has  no  application  to  the  subject  before  the  House.  That  statute  (as  I  con- 
ceive) aiiplies  only  to  leases  which,  before  the  statute,  might  and  must  have  been 
avoided  by  cntrj' — to  cases  wheie  the  cause  of  avoidance  [401]  might  have  been 
waived.  Such  leases  were  valid  till  a  strict  legal  entry  was  made,  and  before  such 
entry,  they  were  capable  of  confirmation  by  snitJible  acts  done  by  him  in  whom  the 
right  of  re-entry  was  ;  but  a  lease  by  a  tenant  for  life,  having  a  sjiceial  power  to 
demise,  if  not  niafle  conformable  to  the  power,  is  the  lease  of  a  mere  tenant  for  life  ; 
and  has  validity  only  during  his  life,  and  not  a  moment  longer. 

I  cannot  see  that  any  well-grounded  argimiont,  from  a  provision  made  l)y  an  .act 
of  Parliament,  in  the  case  of  denn'ses  of  a  ilcscription  wiiolly  dilt'crent  fr<mi  the 
demises  in  ((uestion,  can  lie  urged  in  support  of  that  demise.  In  forming  our  judg- 
ments on  the  question  submitted  to  us  1)}'  your  Lordships,  we  nnist  consider  thai  we 
are  required  to  give  our  opinions  on  the  construction  of  .i  deed. 
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There  are  certain  rules  of  the  common  hiw  which  muist  govern  us  on  such  an 
occasion. 

One  rule  is — that  the  construction  must  be  made  on  the  whole  deed.  The 
principle  of  the  common  law  is,  Ex  antecedentibus  &  consequentibus  est  optima 
interpretatio*. 

There  is  another  rule  which  also  strongly  applies  to  the  case  in  question — and 
that  is,  Quoties  in  verbis  est  nulla  ambiguita-s,  ibi  nulla  expositio  contra  verba 
fienda  est. 

[402]  Acting  on  these  rules,  I  contend  that  there  is  no  ambiguity  in  the  words  of 
the  power,  and  that  it  is  manifest  from  the  ^•arious  parts  of  the  deed  of  the  2d 
July,  1757,  that  it  was  the  intention  of  the  parties  to  have  those  words  understood 
as  they  are  written,  and  without  addition. 

The  clause  of  re-entry  in  the  demise  ought,  I  contend,  to  have  corresponded  with 
the  reddendum,  which  is  to  this  efJect,  "  Yielding  and  paying  the  yearly  rent  of  '21.  at 
Michaelmas  and  Lady-day,  l)y  equal  portions," — and  not  so  corresponding,  I  am  of 
opinion  the  lease  is  invalid. 

1st.  Because  there  can  be  no  re-entry,  unless  this  rent  is  behind  and  unpaid,  for 
fifteen  days  from  Michaelmas  and  Lady-day,  which  is  an  extension  of  the  time  beyond 
that  in  the  reddendum. 

'2d\y.  Because  the  re-entry  for  non-payment  of  the  rent  cannot,  by  the  express 
terras  of  the  demise,  be  made,  if  there  is  sutfieieiit  distress  to  be  had  on  the  premises. 

The  general  scope  of  the  deed  is  too  well  known  to  require  repetition. 

It  ha.s  heretofore  been  considered,  that  there  are  three  distinct  powers  in  this 
deed.  I  conceive  that,  correctly  speaking,  there  is  onl}'  one  power,  consisting  of  three 
distinct  parts. 

[403]  I  say  this —because  the  enabling  words — "that  it  shall  and  may  be  lawful 
&c."  are  placed  at  the  head  of  the  whole,  and  are  not  afterwards  repeated — and  the 
other  parts  are  introduced  by  the  words  "and  also."  It  appears  to  me,  from  this 
mode  of  looking  at  the  deed,  that  it  may  be  fairly  collected,  that  the  framers  of  it 
must  have  had  their  minds  directed  to  the  different  parts  of  the  power — and  must 
have  designedly  and  deliberately  introduced  an  additional  restriction  in  that  part  of 
the  power  which  relates  to  leases  for  years,  and  references  in  other  parts  to  extrinsic 
matters — and  designedly  and  deliberately  omitted  any  such  additional  restriction  in 
the  part  of  the  power  in  question,  and  also  all  words  of  reference  to  extrinsic  matters 
or  former  leases. 

The  first  part  of  the  power  is  that  which  relates  immediately  to  the  demise  in 
question.  By  this — Mi-.  Vernon  and  his  wife  (who  by  the  deed  took  successive 
estates  for  life),  are  enabled  to  grant  leases  for  life,  or  years  determinable  on  the  death 
of  a  life  or  lives,  of  such  lands  as  at  the  time  of  the  deed  were  leased  for  life,  or  years 
determinaljle  on  the  dropping  of  a  life  or  lives.  So  as  the  ancient  and  accustomed 
yearly  rents,  dues,  and  services,  or  more  or  as  great  and  beneficial  rents,  &c.  be  resei'ved 
or  made  payable,  and  so  as  there  be  contained  in  every  such  lease  a  power  of  re-entry 
for  non-payment  of  the  rent  thereby  to  be  reserved.  Now,  what  is  the  rent  thereby 
to  be  reserved,  but  the  rent  in  the  reddendum?  The  power  of  re-entry  is  to  be  for 
[404]  the  non-payment  of  that  rent.  If  that  rent  was  not  paid  at  Michaelmas-day  or 
Lady-day,  I  contend  it  is  plain,  by  the  \'ei'y  terms  of  the  deed,  that  the  right  of  reentry 
ought  to  be  complete. 

It  is  not  to  be  doulited,  that  former  leases  were  admissible  in  evidence — for  two 
purposes. 

Lst.  To  shew  what  lands  were  at  the  time  of  the  demise  leased  for  life  or  years,  as 
described  in  the  deed. 

2dly.  To  shew  what  the  ancient  and  accustomed  rents  were.  For  former  leases 
are  for  those  purposes  necessarily  referred  to.  But  it  appears  to  me  to  be  free  from 
doubt,  that  as  to  the  power  of  re-entry  prescribed  by  the  deed,  there  is  no  reference 
to  former  leases,  or  to  prior  circumstances,  but  to  the  reddendum  onlv — ascertaining 
not  only  the  rent  itself,  but  also  the  mode  and  time  of  payment.  This  power  of 
re-entry  prescribed  by  the  deed  is  framed  in  plain  terms — it  contains  a  clear  proposi- 
tion in  itself — and  therefore  I  contend,  that  the  maxim  that  Quoties  in  verbis  nulla 
est  amijiguitas,  ibi  nulla  expositio  contra  verba  tienda  est,  is  precisely  applicable  to  this 

*  Shep.  Touchst.  C.  5,  R.  4,  p.  87. 
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point.  Thus  to  decide,  is  to  avoid  tlie  viciou.s  mode  of  interpretation  which  is  repro- 
bated by  a  maxim  to  be  found  in  Lord  Bacon's  Tracts  (fol.  47),  Diviuatio  non  inler- 
pretiitio  est  ipuv  oninino  recedit  a  liteia.  If  you  stir  beyond  what  the  deed  expressly 
pre-[405]  scribes — then  commences  the  diviuatio — and  the  interpretalio  is  at  an  end. 

Next  follow's  in  the  deed  what  I  say  is  more  properly  a  second  part  of  the  same 
power,  than  a  distinct  and  separate  power — the  general  enabling  words  being  at  the 
beginning  of  the  whole.  This  part  is  connected  with  the  former  part  by  the  words 
"and  also." 

"And  also  by  indenture  to  demise  any  of  the  lands  in  the  settlement,  for  any  term 
not  exceeding  tweuty-one  years  in  possession.  So  as  there  be  reserved  as  much,  or  <is 
great  and  l)eneticial  yearly  and  other  rents  as  were  then  yielded,  or  the  best  and  most 
inipioved  yearly  rent  or  rents  as  can  be  reasonably  had  or  obtained  ;  and  so  as  in 
every  such  lease  for  an  absolute  term  of  years  (thus  distinguishing  this  from  the 
formei'  lease)  there  be  contained  a  clause  of  re  entry,  in  ca.se  the  rent  or  rents  there- 
upon to  be  reserved  be  behind  or  unpaid  for  the  space  of  twenty  eight  days  after  the 
time  thereliy  respectively  appointeil  foi'  payment  thereof."  This  part  of  the  power, 
which  is,  as  it  were,  utteied  in  the  same  breath  with  the  former  jiart — under  the  .same 
enabling  words,  and  united  to  them  by  the  woids  "and  also,"  afibrds  very  important 
observations.  1st.  The  rents  to  be  reserved  in  these  leases  are  to  be  as  much,  oi-  as 
great  and  IjcneHcial,  as  were  then  yielded.  Here  then  is  a  plain  reference  to  the  then 
existing  state  of  rents.  To  prove  this,  the  former  leases  were  good  evidence ;  or, 
idly.  The  [406]  rents  are  to  be  the  best  and  most  improved  that  can  he  reasonably 
gotten. 

This  admits  too  of  refer'ence  to  exlriiisic  matters. 

The  third  observation  is  as  to  the  clause  of  le-entry  prescribed  by  this  ])art  of  the 
power,  in  case  the  rent  be  l)ehind  or  inipaid  for  twenty-eight  days. 

With  great  deference  to  the  judgment  of  those  who  entertain  a  dili'ereut  opinion, 
I  cannot  refrain  from  expressing  my  strong  opinion  on  tiiis  pait  of  the  deed.  In  my 
mind  it  all'ords  an  argument  of  irresistible  weight — that  the  parties  to  this  deed, 
intentionally  omitted  an  extension  of  the  time  of  payment  in  the  first  part  of  the 
power  under  which  the  demise  in  question  is  contended  to  be  valid  ;  and  that  they 
intentionally  inserted  the  extension  of  twenty-eight  days  in  the  second  part.  And  I 
confess  I  feel  myself  alaimed  for  the  fate  of  mens' deeds — if  it  shall  be  holden  by  your 
Jjoidships  that  the  demise  in  (|uestion  is  valid,  which  contains  an  extension  of  the 
time  of  payment  to  fifteen  additional  days — not  hinted  at  in  the  [jowcr  itself,  and 
inconsistent  with  the  reddendum  :  and  wduch  also  contains  a  provision  which  deprives 
the  reversioner  of  his  re-entry,  if  on  any  part  of  the  premises  there  may  chance  to  be 
sutlicicnt  distress.  That  the  clause  of  distress  imposes  a  ditliculty  on  the  reversioner, 
is  proved  by  the  case  of  L'lxs,  mi  l/n:  [407]  (Iciiiixc  of  J''nvcll,  against  Kiiuj  ami  Morr'iSy 
tried  before  Mr.  Justice  Heath,  in  the  Summer  of  1800,  at  Hereford,  whose  opinion 
was  ratified  by  the  opinion  of  the  Judges  of  the  Court  of  Exche(iuer  in  the  following 
'I'erm.  It  was  there  lield,  that  a  clause  of  forfeiture  in  a  lease,  iu  case  no  sullicient 
distress  was  to  be  found  in  the  premises,  must  be  pursued  strictly,  and  every  part  of 
the  promises  must  be  searched. 

The  third  |)art  of  the  power  is  introduced  in  the  same  manner  as  the  second  part. 
This  is  the  part  which  empowers  the  leasing  of  mines  then  open,  or  lanils  wherein 
j)ersons  may  be  willing  to  open  mines.  Annexed  to  this  there  arc  .several  icstrictions 
iniMiing  in  this  language.  So  as  in  every  such  lease  tiiere  be  reserved  or  made  pa\'al)lo 
such  paits  of  the  lead,  co])per,  ore,  coal  and  other  produce,  to  be  gotten  fioni  the  said 
mines,  or  such  other  yearly  icnt  or  income  in  Tcspect  thereof,  as  can  lie  reasonably  iiad 
or  gotten  for  the  same,  without  taking  auv  line,  iVc.  And  so  as  the  lessees  execute 
counti'ri)ails.  And  so  as  there  l>e  in.seiteil  such  ])ropci'  and  usual  covenants  for  the 
ellccluail}'  working  the  mines  ifec.  and  doing  all  pr(([)er  and  necessary  acts  as  are 
usually  inserted  iu  leases  of  the  like  nature.  It  is  to  bo  observed,  that  with  respect 
to  these  leases  there  are  si)ecial  restrictions  peculiarly  applicable  to  thom.  The  parties 
to  the  deed  had  all  the  parts  of  this  power  before  thom,  and  have  cautiously  intro- 
duced restrictions  a])|)licable  to  each  part — and  can  a  Court  (jf  Law  aild  lo  these 
restrictions  .' 

[408]  The  rent  of  the  Tuines,  or  the  parts  of  the  produce  to  bo  reserveil,  are  to  lie 
such  as  can  be  reasonably  gotten — the  covenants  are  to  be  the  usual  covenants  for 
eti'ectually  working  ihcni,  and  doing  all  necessary  acts.      In  tho  second  and  third  |)arl9 
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— the  word  reasonably  is  iutroduced  ;  but  it  is  wholly  omitted  in  the  tirst  part.  Is  a 
court  of  Law  authorized  to  transplant  the  word  reasonable  to  the  tirst  part,  when  the 
parties  have  introduced  it  in  the  second  and  third  parts,  and  omitted  it  in  the  first 
part?  1  humbly  submit  to  your  Lordships  that  this  cannot  be  done,  if  it  varies  the 
construction  of  the  words,  as  the  parties  have  penned  them.  ^Ve  are  required  to  state 
to  \'onr  Lordships  our  respective  opinions.  Whether,  having  regard  to  the  true  intent 
and  meaning  of  the  indenture  of  July,  1757,  according  to  the  legal  construction  of  the 
several  parts  of  it,  and  having  due  regard  to  the  legal  efl'ect  of  the  facts  and  circum- 
stances found  by  the  verdict — the  demise  is  for  any  and  what  reason  invalid  1 

I  feel,  that  if  1  depart  from  the  plain  meaning  of  plain  words — made  (if  it  were 
possible)  more  plain  by  the  context  matter,  that  1  shall  be  at  sea  without  a  compass. 
If  the  demise  in  question  had  contained  a  power  of  re-entry,  framed  in  words  literally 
corresponding  with  the  power  in  the  settlement,  I  conceive  it  would  have  been  good. 
I  have  heard  no  valid  objection  to  such  a  power  of  re-entry.  Notwithstanding  the 
most  earnest  attention  to  the  subject,  before  and  since  [409]  the  arguments  in  the 
Exchequer  Chamber  and  before  your  Lordships,  I  have  not  been  able  to  rai.se  in  my 
mind  a  doubt  of  the  fitness  of  such  a  clause,  or  of  its  being  that  which  the  parties 
intended. 

For  the  reasons  I  have  stated, 

1st.  I  am  of  opinion  that  the  former  leases  were  not  admissible  in  evidence  to 
shew  that  they  contain  clauses  similar  to  those  to  be  found  in  the  demi.se  in  question, 
respecting  the  extension  of  time  of  payment,  and  respecting  the  distress. 

2d.  I  am  of  opinion,  for  the  reasons  I  have  given,  that  the  demise  in  question  is 
invalid. 

The  House  has  been  told  at  the  Bar  that  a  decision  that  this  demise  is  invalid, 
will  have  the  effect  of  destroj-ing  other  leases  made  under  similar  powers.  I  cannot 
take  notice  of  such  a  statement. 

1st.  Because  it  is  an  assertion  of  a  fact  of  which,  as  a  Judge  in  a  Court  of  Law,  I 
can  have  no  knowledge. 

2d.  If  it  were  tit  that  it  should  weigh  with  us — ought  we  not  to  see  the  settle- 
ments and  the  leases,  in  order  to  know  that  the  anteeedentia  et  consequentia,  are  the 
same  as  in  the  case  before  your  Lordships '? 

[410]  A  variation  in  the  words  and  context  matter,  might  vary  the  grounds  of 
our  judgment. 

3dly.  If  there  were  other  leases  made  under  circumsUmces  precisely  similar,  I 
would  not  vary  the  opinion  I  have  formed.  I  cannot  accommodate  my  opinion  to  the 
convenience  of  lessees  under  powers.  Their  estates  must  stand  or  fall  by  the  authority 
under  which  they  are  made. 

It  is  a  maxim  of  our  law,  that  it  is  better  to  suffer  a  mischief  than  an  incon- 
venience. The  mischief  (if  it  be  any)  we  can  see  the  extent  of.  It  will  be,  that 
certain  demises,  in  consequence  of  the  carelessness  or  ignorance  of  those  who  drew 
them,  will  be  invalid,  and  they  who  were  intended  to  take,  in  the  event  of  there  being 
no  good  subsisting  leases,  will  take. 

On  the  other  hand,  no  one  can  foresee  the  end  of  inconveniences  which  would 
arise  from  the  relaxation  of  the  rules  of  the  law  in  the  construction  of  these  deeds. 

I  have  only  a  few  words  to  add  as  to  the  cases  of  Hotley  v.  Scot,  and  Coxe  v.  Day. 

From  the  report  of  the  first  case  I  cannot  discover  what  was  decided.  It  is  to  me 
unintelligible.  But,  supposing  it  to  be  applicable,  we  have,  in  the  later  case  of  Coxe 
V.  Day,  the  decision  of  four  learned  men  on  the  second  question,  which  has  great 
weight  with  me,  and  I  cannot  [411]  see  why  it  ought  not  to  guide  our  judgment  on 
the  present  occasion. 

It  is  well  known  that  the  late  Lord  Chief  Justice  of  the  Common  Pleas,  Sir 
Vicary  Gibbs,  thought  that  decision  right,  and  was  of  opinion  that  the  present  lease 
was  invalid.  He  was  in  office  when  the  present  case  found  its  way  into  the  Exchequer 
Chamber. 

HoLROYD,  J.  I  think,  that  having  due  regard  to  the  indenture  of  the  2d  day  of 
July,  17.57,  according  to  the  legal  construction  of  the  several  parts  of  that  indenture, 
as  stated  in  the  special  verdict,  and  having  also  due  regard  to  the  legal  eflect  of  all 
the  facts  and  circumstances  found  by  the  special  verdict,  the  demise  of  the  5th  of 
September,  1803,  as  the  same  is  stated  in  the  special  verdict,  is  invalid.  By  the 
death  of  Lord  Vernon  the  lessor,  who  had  an  estate  in  him  for  life  only,  that  demise 
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became  invalid,  unless  it  were  made  in  conformity  to  one  of  the  powers  of  leasing 
conlaineil  in  the  above-mentioned  indcMlure  of  the  2(1  July,  1757. 

I  Ili.s  l^ordship  then  stated,  very  shortly,  the  nature  of  the  three  leasing  powers.] 

Each  of  those  poweis  is  clogged  with  qualitications  of  two  descriptions,  one  class 
of  which  is  comparative,  or  with  reference  cither  to  the  existing  or  the  previous  state 
of  things,  or  to  usage  or  custom,  or  to  what  can  reasonably  be  had  or  [412]  obtained  : 
the  other  class  is  direct  and  absolute,  without  any  reference  or  regard  cither  to  the 
existing  or  previous  state  of  things,  or  to  usage  or  custom,  or  to  what  can  bo  reason- 
ably had  or  obtained,  or  to  any  matter  whatever.  These  last  qualitications  are  super- 
added by  the  creatri.x  of  the  power,  to  be  complied  with  at  all  events,  as  I  think  with- 
out reference  or  regard  to  any  matter,  and  not  to  be  varied,  changed,  or  altered  by, 
or  at  all  to  depenil  upon  any  usage,  custom,  or  state  of  things,  or  any  matter 
whatever. 

The  first  of  the  above  powers  of  leasing  is  that  upon  which  the  present  question 
depends,  the  power  of  leasing  for  a  life  or  lives,  or  for  years  determinable  upon  a  life 
or  lives.  The  i|ualilications  with  which  that  ])ower  is  clogged  are,  as  to  the  reserva- 
tion of  the  rents,  duties,  and  services,  that  they  be  such  as  were  the  ancient  and 
accustomed,  or  more  or  as  great  or  beneficial  as  at  the  time  of  demising  were  payal)le, 
or  as  much  as  a  just  proportion  thereof  amounts  to,  according  to  the  value  of  the 
premises  demised,  or  more,  with  the  exception  of  heriots.  These  (jualilications  arc 
comjjarative,  or  with  reference  expressly  to  the  things  there  expressed,  and  must  be 
such  as  on  such  comparison  or  reference  shall  be  found  conformable  thereto,  and  are 
wholly  dependent  thereupon. 

But  the  other  class  of  qualifications  superadded  to  this  power,  is  direct  and  absolute, 
and  without  reference  to  and  wholly  independent,  as  it  [413]  seems  to  me,  upon  any 
other  matter,  except  what  the  law  requires,  and  to  bo  complied  with  at  all  events, 
whatever  may  ha  or  may  have  been  any  usage,  custom,  or  state  of  things  whatever. 
These  other  (jualifications  are,  that  the  rents,  duties,  and  services,  be  incident  to  and 
go  along  with  the  reversion  and  remainder ;  that  the  leases  contain  a  power  of  re- 
entry for  non-payment  of  the  rent  reserved  ;  and  do  not  contain  any  express  clause, 
freeing  the  lessees  from  inqieachmeut  of  waste  ;  and  that  the  lessees  seal  and  deliver 
a  countei'pai't  of  the  lease. 

It  is  upon  one  of  these  direct,  absolute,  and  independent  qualifications  of  that 
power,  that  the  i)resent  question  has  arisen.  That  qualification  is  in  the  following 
words — "So  as  there  be  contained  in  eveiy  such  lease  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved."  This  qualification  being  expressed  in 
words  that  are  direct  and  absolute,  and  without  reference  to  any  former  leases,  or  to 
any  prior  or  then  existing  state  of  things,  or  former  management  or  disposition  of  the 
property,  the  fact  found  by  the  Jury,  with  respect  to  the  former  leases,  cannot,  1 
think,  vary  the  legal  construction  to  ha  given  to  this  (inalilication.  There  is  in  the 
words  110  latent  ambiguity  which  tho.se  former  leases  either  raise  or  remove.  If  the 
words  be  not  clear  and  ex[)licit  in  themselves,  their  ambiguity,  if  any,  is  upon  the  face 
of  the  deed  itself  ;  and  they  caiuiot,  I  think,  by  law  be  allowed  to  crave  in  aid  any 
former  usage  to  vary  or  alter  this  construction,  .and  this  more  especially  in  the  [414] 
case  of  such  a  deed  as  the  jjresent,  wherein  the  parties  expiessly  direct  that  a  reference 
to  the  then  existing,  or  to  f(jrmer  usage  should  be  had  recourse  to,  where  they  intend 
thai  either  of  them  should  be  called  in  aid  on  the  subject-matter  of  these  qualifica- 
tions. Besides,  it  has  been  held,  by  the  Court  of  King's  Bench,  in  Iijijiddcii  v.  Maij 
(7  East,  237),  as  well  as  by  the  Lord  Chancellor  in  the  .same  ciise  (0  Ves.  .'12'.)),  latifying 
similar  doctrine  that  had  Ijefore  been  held  both  by  Lord  Alvanley  and  Sir  Wm.  Grant, 
when  .Masters  of  the  Kolls,  on  covenants  for  the  renewal  of  leases,  that  the  construc- 
tion of  deeds  cannot  i)e  varied  by  the  ads  of  the  parties  ;  and  therefore  various  other 
leases  that  had  been  before  successively  made  l>y  the  owners  of  the  inherilance,  for 
the  lime  being,  could  not  be  taken  in  aid  to  ciinslrue  the  meaning  of  a  covenant  for 
renewal.  The  instaliilily  and  uncerlainty  introduced  into  rights  of  property  created 
by  deed,  by  letting  in  such  extrinsic  evidence,  and  the  mischiefs  arising  therefrom, 
would  apply  equally,  as  it  seems  to  mc,  to  the  present  case, 

The  present  ([uestion  arises  in  acn-se  where  the  exercise  of  the  power  is  by  a  person 
(namely  Lord  Vernon)  who,  previous  Uj  the  creation  of  the  power,  was  a  stranger  to 
the  esUite  ;  and  in  a  case  wlieie  this  qualification  of  the  power  given  to  him  by  his 
wife  must  be  taken  to  have  been  inserted,  us  well  for  the  benefit  of  herself  as  t)f  [415] 
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the  several  other  persons  in  remainder,  in  derogation  of  whose  lights  the  exercise  of 
the  power  would  operate,  so  long  as  the  lease  should  eoutiuue  valid  after  the  extinction 
of  his  own  life  estate.  It  would  operate  in  derogation  of  her  and  their  rights,  by 
depriving  them  successively  of  the  actual  occupation  and  enjoyment  of  the  demised 
premises  themselves,  which  they  would  otherwise  be  entitled  to  have,  and  giving  them 
successively  in  lieu  thereof  a  rent  or  rents,  such  as  the  power  required,  however 
inadequate  the  same  might  be. 

The  power  given  to  the  tenant  for  life  to  lease  foi'  a  term  that  may  last  beyond  his 
own  life  is,  agreeably  to  what  is  said  b}'  Lord  Ellenborough  in  Cixce  v.  Day,  for  the 
benefit  of  the  tenant  for  life  ;  the  qualifications  only,  as  he  there  also  says,  are  for  the 
benefit  of  those  in  remainder.  And  in  this  case  those  in  remainder,  who  are  to  be 
protected  by  these  qualifications,  except  the  ereatrix  of  the  power  herself,  are  not 
parties  or  privies,  but  are  strangeis  to  the  deed  ;  and  therefore  as  to  them  the  words 
of  the  deed  are  to  have  their  full  operation  for  their  protection  against  the  tenant  for 
life  who  executed  the  power,  and  against  whose  act,  which  would  or  might  be  to  their 
detriment,  they  were  to  be  protected  by  this  qualification.  The  very  intent  of 
prescribing  these  requisites  is  to  protect  the  several  remainder-men  from  the  discretion 
of  the  tenant  for  life,  in  the  exercise  of  this  power  of  leasing  given  to  him.  The 
object  of  the  qualification  is  to  secure  [416J  to  them  the  rent  itself,  and  not  to  give 
them  any  substitute  whatever  in  lieu  thereof  other  than  and  except  the  land  itself  for 
which  the  rent  was  to  be  paid.  For  this  purpose  this  qualification  looks  to  and 
specifies  some  occasion  or  event,  and  that  a  simple  unqualified  one,  namely,  the  non- 
payment of  rent,  not  under  any  particular  circumstances  only,  but  generally  whenever 
there  is  a  non-payment  of  rent ;  that  is  to  say,  it  looks  to  and  specifics  the  default  of 
the  lessees  by  the  non-payment  of  the  rent,  as  the  occasion  or  event  on  which  those 
entitled  to  the  rent  to  be  paid  for  the  land  shall,  for  want  of  the  rent,  have  the  land 
itself — the  quid  pro  quo  the  rent  was  to  be  paid.  Whenever  that  event  or  default 
arises,  the  case  then  exists,  I  think,  on  which  the  land  was  to  be  had  for  that  default, 
without  any  other  matter  being  to  be  superadded  thereupon,  except  what  the  general 
rules  of  law,  independently  of  particular  terms  of  contract,  would  require,  such  as 
those  requiring  in  a  particular  manner  and  form  a  demand  of  the  rent  due. 

The  words  applying  to  the  pow'er  of  re-entry  required  to  be  contained  in  the 
lease,  ai'e  "  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved," 
that  is,  as  I  think,  such  power  as  will  authorize  the  party,  whenever  there  is  a  non- 
payment of  the  reserved  rent,  to  re-enter.  That  is  the  expressed  cause,  on  account  of 
which  he  is  to  be  at  liberty  to  re-enter,  which  liberty  must,  I  think,  be  co-extensive 
and  co-existent  with  that  cause  :  and  that  cause  which  is  non-pay-[417]-raent  of  rent, 
such  1  mean  as  will  authorize  a  re-entry,  exists  from  the  very  instant  that  there  is 
such  a  default  of  paj^ment  as  the  law  requires  to  authorize  a  re-entry.  And  that 
default  of  payment  equally  exists  from  the  moment  of  such  a  demand  being  made  of 
the  rent  due,  and  non-payment  thereon,  without  any  subsequent  definite  period  of 
time  having  elapsed  ;  and  whether  there  be  or  be  not  distrainable  goods  on  the 
premises  sufficient  to  pay  the  arrears  of  the  rent,  and  by  the  sale  of  which  the 
remainder-man  may  at  his  own  ti-ouble  and  risk  pay  himself  those  arrears.  The  words 
"for  non-payment"  must  in  this,  I  think,  be  taken  to  mean  the  same  as  either 
"  because  of,"  "  by  leason  of,"  "  on  account  of,"  or  "  in  case  of  "  non-payment,  that  is 
to  say,  when  that  event  occurs  ;  and  the  same  therefore  as  if  the  words  were  "  on  non- 
payment of  rent."  That  appears  to  me  to  be  the  pi'oper  sense  and  meaning  of  the 
words  ;  and  it  is  also  as  I  think  agreeable  to  the  object  of  the  (qualification,  which  is, 
that  the  party  shall  have  the  land  whenever  the  lessee  fails  to  pay  the  rent  for  it. 
The  lessee's  failure  or  default  in  the  performance  of  a  duty  which  it  is  incumbent 
upon  him  to  perform,  is  the  sole  ground  and  consideration  for  entitling  the  party  to 
re-enter,  and  have  again  the  land  without  regard  to  any  possibility  or  power  the  rent 
owner  may  have  to  obtain  the  rent,  by  any  other  means  or  exertions  of  his  own. 

But  it  has  been  argued,  that  this  (jualitication,  in  requiring  a  power  of  re-entry,  is 
silent  as  to  [418]  the  time  when  it  should  be  carried  into  effect ;  and  therefoie  that  it 
may  be  considered  to  re(|uire  only,  that  there  should  be  some  reasonable  power  of 
re-entry  for  non-payment  of  the  rent;  and  that  the  power  of  re-entry,  reserved  upon 
the  lease  in  question,  is  a  reasonable  power  of  re-entry  for  non-payment  of  the  rent; 
and  therefore  as  much  as  the  ereatrix  of  the  power  has  required.  To  this,  besides 
observiuK  that  the  word  '"  reasonable  "  is  not  here  used  in  the  deed,  though  it  is  used 
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in  two  other  instances  in  givinj;  those  powers  where  a  discretion  was  intended  to  be 
given,  I  answer,  that  this  i|ualitication,  in  my  opinion,  is  not  to  be  so  considered,  if 
upon  the  dno  and  projjcr  construction  of  this  leasing  power,  this  leasing  power,  if 
fully  executed,  would  have  authorised  a  re-entry  for  non-payment  of  rent  in  any  case 
in  which  such  re-entry  would  not  be  authorised  for  non-payment  of  rent  upon  the 
leiise  in  question.  And  I  say  that  there  are  cases  in  which  if  the  power  of  leasing  had 
been  fully  executed,  a  re-entry  might  lawfully  be  made  for  the  non-payment  of  rent, 
in  which  it  could  not  lawfully  be  made  for  such  non-payment  under  this  lease.  To 
try  whether  this  be  so  or  not,  suppose  the  right  of  re-entry  reserved  by  this  lease, 
instead  of  its  being  in  its  present  form,  had  used  the  very  words  of  t|ualiiication  used 
in  the  deed  cieating  the  power  of  leasing.  Suppose  the  lease  had  been,  "  provided 
that  it  shall  be  lawful  for  the  lessees,  &c.  to  re-enter  (or  '  that  they  shall  have  power 
of  re-entry  ')  for  non-payment  of  the  rent  hereby  reserved."  That  is  an  easy  and  ob- 
[419]-vious  way  of  framing  the  proviso,  and  most  likely  to  be  adopted,  as  I  should 
think,  by  a  person  having  recourse  to  and  looking  at  the  leasing  power,  as  he  ought 
to  do,  who  is  anxious  to  be  secure  ;  and  that,  clearly,  I  think,  would  have  been  a  due 
execution  of  the  power  :  and  under  such  an  execution  of  the  power,  by  using  those 
words  in  the  lease,  whenever  there  was  a  default  of  payment,  whether  fifteen  days  had 
elapsed  or  not  since  the  rent  became  due,  or  whether  a  sufficient  distress  was  on  the 
demised  premises  or  not,  the  right  of  re  entry  would  have  arisen,  in  case  the  landlord 
had  made  such  a  demand  of  the  rent  as  the  law  for  that  purpose  requires,  so  that  the 
same  construction  would  be  given  to  those  woids,  where  used  in  the  lease,  as  if  the 
words  had  been  "  on  non-payment  of  rent ; "  whereas,  according  to  the  right  of  re- 
entry actually  reserved,  the  landlonl  has  no  such  right  of  re-entiy  (though  the  rent 
is  due,  and  has  been  so  demanded)  for  fifteen  days,  during  which  he  would  have  such 
a  light  under  such  a  due  execution  of  the  power  of  leasing,  as  I  have  supposed  :  nor 
could  he  have  such  right  of  re-entry  at  any  period  of  time,  when  there  was  a 
sufficient  distress  on  the  ])remises  on  which  ho  might  levy  for  his  rent,  though  upon 
the  goods  of  imiocent  third  persons,  which  right  of  re-entry  he  would  have  during  all 
that  period  in  the  other  case,  and  without  the  painful  necessity  of  being  driven,  in 
any  case,  to  his  remedy  by  distress  upon  the  goods  of  innocent  strangers.  So  that 
he  has  not  that  right  and  specific  remedy  in  lieu  of  his  rent  in  those  cases  under 
[420]  the  lease  in  ({uestion,  which  he  would  have  had  under  it,  on  such  a  due  execu- 
tion of  the  leasing  power  as  I  have  above  supposed,  but  a  difl'erent  one,  and  such 
as  in  some  of  such  cases,  at  least,  some  conscientious  persons  would  not  resort  to, 
or  enforce  — such  as  enforcing  the  power  of  distress  upon  innocent  third  persons. 

The  construction  of  the  words  in  ([UCstion,  therefoie,  if  useil  in  a  lease  instead  of 
being  used  in  a  leasing  power,  taken  according  to  the  proper  and  ordinary  sense  and 
meaning  of  the  words  used,  would,  as  it  appears  to  me,  have  given  a  right  of  re-entry 
immediately  on  non-payment  of  the  rent.  They  cannot,  therefore,  I  thiidc,  be  properly 
deemed  to  have  a  difl'erent  import  and  signification,  when  u.sed  in  the  leasing  power, 
from  what  they  would  have  when  used  in  a  lease  m.ide  in  conformity  to  that  power  ; 
or  than  they  would  have,  if  they  weie  used  in  any  lease  whatever. 

There  is  not  only  no  right  of  re-entry  given  for  non|)a\'mcnt  of  the  rent  until  a 
default  of  ])ayment  foi'  fifteen  days  ;  but  even  on  sucli  default  the  right  given  In'  the 
proviso  is  not  a  right  of  reentry  to  possess  or  enjoy  the  land,  but  a  right  only  of 
distress  in  case  there  be  a  sufficient  distress  upon  the  premises.  In  the  forms  of  leases 
contained  in  Horseman's  Conveyancing,  in  the  edition  that  I  have,  I  have  been  .able  to 
find  only  one  that  is  clogged  with  the  insuflicientv  of  distress  :  all  the  others  appear 
to  be  without  it.  [421]  I'hosc  leases  appear  to  have  been  between  the  times  of  the 
sUitutcs  of  W,  it  M.  and  tleo.  II.  and  several  of  the  conveyances  there,  for  securing 
annuities,  give  first  a  power  of  distress  in  case  the  annuity  bo  in  arrear  for  a  given 
number  of  days  ;  and  a  right  of  entry  and  enjoyment  till  satisfaction,  in  case  it  be 
in  arrear  for  a  larger  number  of  days,  without  regard  to  whether  there  bo  or  be  not 
any  sufficient  distress  upon  the  piemiscs. 

I  think  too,  that  it  afl'or<ls  an  .argument  in  favcir  uf  the  aliove  construction --and 
that  nothing  else  can  legally  be  deemed  to  have  been  in  the  contemplation  or  inlention 
of  the  crcatrix  of  the  leasing  power,  when  she  used  the  words  in  (|Ucstion,  tli,ui  a 
mere  simple  non-])ayment  or  default  of  p.iyini'ut  of  rent  gencr.illy,  uiiaccoinp;uiiod 
with  any  other  f.tct  or  circumstance,  except  that  which  the  general  rule  of  law  requires, 
namely,  a  demand — that  it  is  manifest,  tlial  when  she  mc.iut  that  any  other  fact  or 
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circumstauce  should  accompany  that  non-payment  before  the  right  of  re-entry  should 
be  given,  she  has  expressly  mentioned  it ;  for  in  the  second  leasing  power,  she  enables 
leases  to  be  granted,  though  the  right  of  re-entry  be  not  reserved,  except  upon  a  lapse 
of  non-payment  for  twenty-eight  days  after  the  time  appointed  for  payment  of  the 
rent :  and  I  do  not  see  how  the  lease  in  question  can  be  held  to  be  valid  except  upon 
principles  of  law,  that  would  have  rendered  it  also  valid,  in  case  the  creatrix  of 
the  leasing  powers  had  also  expressly  added  in  the  [422]  second  leasing  power 
another  ingredient  besides  that  lapse  of  twenty-eight  days,  namely,  the  want  of  a 
sufficient  distress  upon  the  premises,  without  both  of  which,  in  addition  to  the  non- 
payment of  rent,  a  right  of  re-entry  need  not  in  that  case  have  been  reserved  under 
the  second  leasing  power. 

But,  in  truth,  the  reserved  right  of  re-entr}'  which  is  now  in  question  (whether  it 
is  to  be  deemed  reasonable  or  unreasonable),  is  not  a  right  of  re-entry  for  non-payment 
of  rent,  but  it  is,  in  truth,  a  right  of  re-entry  for  a  diflerent  thing,  which  may  never 
exist ;  notwithstanding  there  is  a  default  of  pajnnent  of  rent,  namely,  for  an  aggregate, 
consisting  in  part,  indeed,  of  that  default,  but  of  two  other  things  besides,  viz.  a  certain 
lapse  of  time,  and  a  want  of  sufficient  distress.  It  is,  in  reality,  not  a  right  of  re- 
entry for  non-payment  of  rent,  but  a  right  of  re-entry  for  want  of  a  sufficient  distress 
in  case  of  such  non-payment.  Instead  of  giving  a  right  of  re-entry  for  non-payment 
of  rent,  it  refers  the  remainder-man  to  the  right  of  distress  on  that  event — a  right 
which  he  would  have  by  the  general  law,  even  without  such  reference  ;  and  it  gives 
him  the  right  of  re-entry  oidy  at  a  later  time  for  a  different  thing,  and  on  a  further 
event — the  want  of  a  sufficient  distress^  It  is  not,  therefore,  in  reality,  a  right  of  re- 
entry for  the  same  thing  as  the  creatrix  of  the  leasing  power  required  it  should  be 
for  (and  which  right,  as  I  have  said  before,  must,  I  think,  be  co-extensive  with  the 
existence,  with  the  thing  or  event  or  default  for  which  it  [423]  was  given),  but  it  is  a 
right  of  re-entry  for  a  combination  of  things,  all  which  must  exist  befoi'C  the  right 
of  re-entry  in  question  can  be  exercised  :  and,  how  reasonable  soever  it  may  be  thought, 
that  this  qualification  of  this  leasing  power  might  have  been  given  by  its  creatrix  for 
the  securing  of  the  rent,  instead  of  the  qualification  she  has  actually  given  to  it ;  it 
cannot,  I  thiidi,  be  substituted  for  the  qualification  which  she  has  actually  given  and 
required.  But  it  has  been  argued,  th.it  all  this  is  immaterial ;  because  of  the  general 
clause  of  re-entry  that  follows,  for  default  of  performance  of  any  of  the  reservations, 
covenants  &e.  But  it  is  so  completely  settled,  both  on  the  maxims  and  authorities  of 
law,  that  the  general  clause  of  re-entry  can  extend  only  to  cases  not  before  specially 
provided  for  ;  more  especially  when  it  would  otherwise  contradict  and  defeat  the  prior 
express  provision,  that  I  shall  say  no  more  on  this  point. 

Then  it  has  further  been  objected,  that  this  leasing  power  being  given  and  executed 
since  the  statute  of  the  -Ith  Geo.  II.  (ch.  28,  s.  2)  the  insertion  of  a  want  of  sufficient 
distress  on  the  demised  premises  in  the  lease,  in  order  to  give  the  right  of  re-entry, 
has  become  immaterial ;  because  (it  has  been  urged)  since  that  statute,  no  right  of 
re-entry  for  non-payment  of  rent  can  be  rendered  effectual  so  as  to  regain  the  actual 
possession,  unless  where  there  is  no  sufficient  distress  to  be  found  on  the  demised 
premises,  countervailing  the  arrears  of  rent  due.  But  that  statute  [424]  does  not 
appear  to  me  to  make  any  difierence  in  the  present  case.  That  statute  applies  only 
to  cases  where  the  landlord  has  omitted  to  make  such  a  demand  of  the  rent  as  would 
entitle  him  to  the  forfeitiu'e,  and  it  substitutes,  for  his  relief,  other  things  to  be  done 
in  lieu,  and  then  gives  him  the  benefit  of  a  forfeitui'e,  to  which  he  would  not  otherwise 
be  entitled  ;  and  it  gives  him  that  benefit  only  in  certain  cases,  amongst  which  is  the 
want  of  a  sufficient  distress,  and  on  certain  terms.  But  notwithstanding  that  statute, 
when  a  due  demand  of  the  rent  has  been  made,  a  right  of  re-entiy  may  since  be  given, 
and  may  be  eftectually  enforced,  though  a  sutticient  distress  be  upon  the  demised 
premises.  That  statute  too,  applies  only  to  cases  where  half-a-year's  rent  is  in  arrear, 
and  not  to  cases  where  a  less  arrear  of  rent  is  due,  as  may  be  on  a  lease  in  question 
by  a  part-payment ;  although  the  rent  is  reserved,  not  quarterly,  but  half-yearly. 

But  it  has  been  further  urged,  that  not  only  the  above  statute  of  the  i  Geo.  II., 
but  all  the  cases,  both  at  Law  and  in  Equity,  shew  that  the  object  of  a  power  of 
re-entry  is  only  to  secure  the  payment  of  the  rent.  It  was  then  contended,  that  the 
payment  of  the  rent  is  as  ettectually  and  as  beneficially  secured  by  the  power  of 
re-entry  actually  reserved  in  the  present  case,  as  if  that  power  had  been  in  the  words 
used  in  the  leasing  power  ;  inasmuch  as  it  is  said  that  it  reserves  the  right  of  re-eutr}' 
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ill  all  cases  where  the  luiuUuid  (.aiinot  himself,  ]>y  a  distress,  obUiiii  the  i)a\'nieiit  [425] 
of  the  rent.  This  it  w.is  argued,  appears,  by  the  necessity  there  is  (even  after  entrj') 
of  obtaining  judgment  and  execution  in  an  action  of  ejectment,  before  possession  can 
be  obtained,  and  by  the  relief  which  Courts,  both  of  Law  and  E(iuity,  but  more 
particularly  the  latter,  give,  independently  of  the  provisions  of  that  statute,  in  cases 
of  forfeiture  for  non-payment  of  rent. 

But  let  us  see  how  the  case,  as  to  this  point  stands.  If  the  right  of  re-entry 
reserved  had  been  merely  for  non-payment  of  the  rent  in  the  terms  of  the  right  of 
re-entry  required  by  the  leasing  power,  it  is  clear,  I  take  it,  that  on  a  due  demand  of 
the  rent  being  made  (and  by  the  statute  4  Geo.  II.  even  without  such  demand,  where 
half-a-year's  rent  remains  due)  the  landlord  would  have  lieen  entitled,  either  to  have 
the  rent  itself  actually  paid  lo  him,  or  to  have  the  land.  No  other  act  in  that  case 
need  Ijc  done,  or  trouble  or  risk  undergone  by  him  with  regaid  to  the  rent;  but 
without  further  act  troul)le  or  risk  on  his  part,  he  might  immediately  enter  into  the 
land,  or  immediately  proceed  to  recover  the  possession  thereof  by  an  action  of  eject- 
ment, against  which  the  tenant  could  not  get  relief  without  his  paying  the  rent  itself, 
with  costs  :  and  unless  he  thus  gets  such  relief,  the  landlord  would  be  entitled  to 
recover  all  the  mesne  profits  from  the  time  of  the  default  by  the  non-payment  of  the 
rent.  The  right  of  re-entry  actually  reserved  in  the  present  case,  gives  him  no  power 
to  re-enter  or  to  proceed  by  ejectment  until  the  expiration  of  fifteen  [426]  days,  nor 
at  any  period  of  time  until  there  is  the  want  of  a  sutlicient  distress  upon  the  premises ; 
nor  any  right  to  recover  the  mesne  piotits  further  back  than,  not  only  the  expiration 
of  the  tifteen  days,  V)ut  also  the  time  when  there  can  be  proved  to  be,  or  when  there 
was  such  want  of  distress  :  and  so  long  as  there  continues  such  a  distress,  the  only 
remefly  the  landlord  has  for  the  rent  is  l)y  action  for  it,  or  by  distress  ;  so  that  instead 
of  ha\ing  the  rent  by  the  payment  and  act  of  the  lessee  himself,  or  in  default  thereof 
an  immediate  right  to  re-enter  or  recover  possession  of  the  land  itself,  the  remainder- 
man is  driven  to  the  necessity  of  incurring,  not  only  the  trouble  and  expence  of  ascer- 
taining whether  there  is  or  is  not  a  sutlicient  legal  distress  upon  the  premises,  whether 
of  the  property  of  the  tenant  or  of  third  persons  ;  and  of  waiting,  where  the  distress 
is  of  standing  corn,  until  it  is  ripe  and  cut  (for  till  then  it  cannot,  l)y  the  statute,  be 
appraised  or  sold  for  payment  of  the  rent)  ;  but  also  incurring  the  trouble  delay  and 
risk  attending  the  making  the  distress,  in  such  manner  as  is  in  no  respect  illegal, 
either  by  I'cason  of  the  manner  of  making  or  disposing  thereof,  or  by  reason  of  the 
distrained  property  being  privileged  fi-om  distress  by  the  same  lieing  in  the  way  to 
market,  oi'  by  reason  of  trade  or  otherwise.  But  the  tenant  may  deprive  liim  of  the 
power  of  sale  by  a  re|ilevy  of  the  distress,  and  it  may  happen,  at  the  end  of  the 
leplcvin  suit,  th.al,  l)y  the  eloignment  of  the  distrained  property,  the  insutticieni:}'  of 
the  pledges  in  re-[427]  ple\in,  and  the  insolvency,  or  death  without  sullicient  assets 
unadminislered  of  thesherill'and  the  tenant,  his  remedy  by  distress  may  tinally  fail,  with 
the  a<lditional  loss  and  costs  both  of  the  distress  and  of  the  replevin  suit :  and  if  this 
does  not  happen,  he  may  still  be  without  his  rent,  unless  he  t;ike  upon  himself  the 
troulile  and  cx|)ence  of  prosecuting  execution  pro  retorno  haiiendo,  or  for  liis  debt 
and  costs,  and  the  trouble  and  risk  of  pro.secuting  .some  further  .action  or  actions 
against  the  sherilV  or  the  bail  in  replevin,  in  case  such  execution  shall  ])rove  inelVeetual  : 
and  his  remedy  by  ejectment  would  be  delayed  in  that  case,  until  these  results  of  the 
replevin  suit  shall  have  been  ascertained,  even  if  an  action  of  ejectment  would  then 
lie  for  the  non-payment  of  that  rent  which  h.id  lieen  before  distrained  for  —so  th.il 
after  the  termination  of  the  distress  and  replevin  suit,  it  may  happen  that  the 
remainder-man  may  lose  his  lent,  with  the  ad<lition  of  costs. 

The  payment  of  the  rent  is  not  therefore,  I  think,  as  olicclually  and  benelicially 
.seemed  i)y  the  right  of  re-entry  actually  reserved,  as  if  that  right  had  been  rosorvod 
in  the  woriJs  of  oi'  according  to  the  leasing  powoi'. 

I  have  considered  the  (piestion  as  above,  imlepeiidently  of  the  disputed  authorities 
of  Cu.ii;  V.  I)ai/  and  Ihif,  d.  raHijInin,  v.  Mei/lii;  both  which  cases,  I  think,  were  rightly 
decided,  notwithstanding  the  ]mov  ease  of  lloHei/  v.  .SVu/.  [428]  1  have  considereil 
the  (|uestion  too  as  if  in  the  lease  the  rent  reserved  iiad  been  a  money  rent  only  ; 
because  it  has  been  so  treated  in  the  arguments  here,  and  in  the  t'liurls  below  :  but 
it  is  to  l)e  observed,  that  this  is  the  case  not  of  a  lejise  for  a  money  rent  only,  but 
also  for  a  rent  of  another  nature,  although  certainly  a  very  small  mie,  namely,  the 
additional  lent  of  a  couple  of  fat  capons  or  money,  at  the  uluetioii,  not  of  the  teuiiiit, 
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but  of  the  lessor  or  remainder-man  who  would  therefore  be  entitled,  if  he  pleased,  to 
have  that  rent  in  kind,  instead  of  monej'.  It  has  been  considered  on  all  sides,  as  the 
case  of  a  lease  for  a  money  rent  only,  I  presume,  on  this  ground,  that  the  special  right 
of  re-entry  depending  on  the  want  of  a  sufRcient  distress,  does  not  apply  to  this 
additional  rent  oi'  reservation,  but  to  the  money  rent  only  ;  and  that  the  right  of 
re-entry  applicable  to  this  additional  rent,  is  the  general  right  of  re-entry  subsequently 
given  by  the  lease,  in  case  of  default  in  payment  or  performance  of  any  of  the  reserva- 
tions, covenants  &c.  :  and  this  may  be  the  case  if  the  statute  of  2  W.  &  M.  (which  is 
the  statute  gi\ing  the  power  of  sale  of  a  distress  for  lent)  be  deemed  to  be  confined 
to  money  rents  only  ;  but  if  the  default  of  payment  of  this  additional  rent  be  within 
the  special  right  of  re-entry  depending  on  the  want  of  a  sufficient  distress,  more 
especially  if  this  kind  of  rent  be  also  not  within  the  above  statute  of  W.  &  M.,  so  that 
this  distress  could  not  be  sold  under  that  statute  for  the  purpose  of  raising  or  paying 
that  rent — though,  if  it  [429]  could  be  sold  for  that  purpose  it  would  not  raise  the 
rent  in  kind  agreeable  to  the  landlord's  right  of  election,  but  in  money  only,  at  least 
not  without  additional  trouble  or  expence  to  the  landlord  of  purchasing  the  rent  in 
kind  with  the  money  raised  by  the  sale,  that  is,  either  by  doing  it  himself,  or  pro- 
curing another  to  do  it — I  .say  that  in  such  case  the  question  proposed  to  us  by  youi' 
Lordships,  as  it  appears  to  me,  would  embrace  still  further  considerations  arising  from 
those  circumstances,  as  the  distress  for  that  small  rent  in  kind,  viz.  the  two  capons, 
would  in  that  ca.se  (that  is  to  say,  if  it  could  not  be  sold  under  the  statute)  remain 
only  a  dry,  unprofitable,  chargeable  pledge  for  that  rent,  in  lieu  of  the  productive 
security  of  the  enjoyment  of  the  land.  This,  however,  it  is  unnecessary  for  me  to 
consider ;  inasmuch  as,  w-hether  the  additional  rent,  in  kind,  would  embrace  further 
considerations  as  to  the  law  of  the  case  or  not,  I  think,  for  the  reasons  which  I  have 
before  stated,  that,  having  due  regard  to  every  thing  alluded  to  in  the  question  pro- 
posed to  us  by  your  Lordships,  the  lease  in  question  is  invalid. 

Park,  J.  delivered  his  opinion,  as  far  as  his  Lordship  advanced  any  additional 
arguments  in  support  of  his  former  reasoning,  as  follows : 

I  shall  answer  the  question,  proposed  to  the  Judges,  very  shortly  ;  because  I  have 
so  fully  given  my  opinion  upon  it  in  another  place,  a  full  and  accurate  report  of  which, 
in  two  diti'eient  [430]  books,  is  in  the  hands  of  some  of  your  Lordships.  And  mean- 
ing, in  what  I  am  to  trouble  the  House  with,  to  adhere  to  the  opinion  I  formerly 
delivered,  I,  of  course,  in  answer  to  your  Lordships'  question,  must  state,  that,  having 
a  due  regard,  &c.  (using  the  precise  terms  of  the  question  proposed  to  the  Judges, 
as  in  page  379),  the  demise  of  the  5th  September,  iy03,  is,  in  my  opinion,  invalid. 

I  proceed  to  state  to  your  Loidships,  as  the  question  requires,  my  reasons  for 
so  thinking. 

But,  before  I  do  so,  I  beg  your  Lordships  to  believe  me,  when  I  positively  dis- 
claim the  notion,  that  I  thus  give  my  opinion,  in  order  to  preserve  ray  own  con- 
sistency. I  have  often  heard  eminent  Judges  so  declare  ;  but  surely  consistency  in 
error  is  no  credit  to  the  man  or  the  Judge.  For  one,  I  should  never  be  ashamed,  and 
have  lately  so  acted  upon  that  feeling,  where  my  understanding  is  convinced  that 
I  had  upon  some  former  occasion  formed  an  erioneous  judgment,  manfully,  fearlessly 
to  acknowledge  it  ;  and  as  speedily  as  possible  to  retrace  my  steps. 

[Hi.s  Lordship  then  stated  the  two  objections  to  this  lease,  which  have  been  already 
so  frequentl}'  repeated.] 

These  two  objections,  continued  his  Lordship,  fall  under  very  different  considera- 
tions ;  but  it  [431]  must  be  admitted,  that  if  either  of  them  prevail,  the  lease  is 
invalid. 

As  to  the  general  rules  which  govern  the  Courts  in  the  construction  of  leasing 
powers,  they  are  all  now  well  understood  ;  and  have  been  so  fully  explained  and  com- 
mented upon  by  some  of  my  learned  Brothers,  who  have  preceded  me,  that  it  would 
be  a  silly  parade  of  learning,  and  a  useless  waste  of  the  time  of  the  House  to  enter 
upon  them,  it  being  sufficient  to  state  that  the  intention  of  the  parties,  as  it  is  to  be 
collected  from  the  instrument,  is  to  be  the  governing  principle  in  the  construction. 
(Here  his  Lordship  took  up  the  argument  as  formerly  delivered  by  him  in  the 
Exchequer  Chamber,  and  which  will  be  found,  ante,  p.  312,  313.)  When  this  case 
was  before  the  Exchequer  Chamber,  I  stated,  that  if  the  only  objection  to  this  lease 
were  the  time  given,  befoie  the  lapse  of  which  he  could  not  re-enter  for  non-payment 
of  the  reiit,  as  then  advised,  I  should  think  the  objection  fatal.     1  have  heard  nothing 
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since  to  remove  my  doubt.  It  is  said,  indeed,  that  the  indefinite  article  «  being  used, 
namely,  a  power — any  power  that  is  reasonable  may  be  inserted.  But  what  right 
have  we  to  do  thi.s  for  the  grantor  of  the  power?  Who  has  a  right  to  insert  this 
word?  Who,  if  inserted,  is  to  constiue  it !  The  Court  or  the  Jury  .'  If  fifteen  daj's 
be  reasonable,  why  not  twenty,  twenty-five,  and  thirty  I  That  this  was  never  con- 
templated I  think  quite  clear  ;  for  whenever  time  is  meant  to  be  given,  it  is  expressed  ; 
and  therefore  sliu  must  [432]  be  presumed  to  have  known,  that  where  slie  meant  to 
give  time,  it  ouglit  to  be  (expressed  ;  lest  the  giving  it  in  one  case  should  l)e  construed, 
as  I  do,  that  it  was  not  intended  to  be  given  in  the  other.  But  I  have  .said,  and  I 
repeat,  what  right  have  we  to  insert  the  word  reasonable  into  this  power]  If  this 
word  "  reasonable  "  never  found  its  way  into  powers,  it  might  perhaps  more  fairlj'  be 
argued  that  it  was  inherent  in  all.  But  looking  at  precedents  and  adjudged  cases, 
we  do  find  the  words  usual  and  reasonable  sometimes  jointly  introduced,  sometimes 
separately  :  and  those  words,  when  introduced,  compel  the  Courts  to  consider  what 
are  usual — what  are  rea.sonable  covenants  under  such  powers.  If  then  it  is  not 
unusual  to  insert  such  words,  why  are  the  Coui't  to  introduce  them  where  the  creator 
of  the  power  has  not,  and  who,  by  omitting  them,  must  be  taken  to  have  intended 
that  they  should  not  be  inserted? 

But  I  am  staggered  l)y  what  is  said  in  a  book  of  great  authority,  and  to  which 
I  tliink  the  professional  pid)lic  are  much  indebted,  (Sugden*)  that  if  this  objection 
weic  to  prev.iil,  it  would  invalidate  nine  tenths  of  all  the  leases  in  the  kingdom 
granted  under  powers.  I  can  only  say  such  a  conse(juence  is  to  be  deeply  deplored  ; 
but  it  is  entirely  owing  to  this,  that  those  who  have  pi'epared  such  leases  have  chosen 
to  follow  their  own  new-fangled  conceits,  instead  of  using  the  exact  words  of  the  powei', 
conferiing  the  light  [433]  to  lease  upon  certain  terms,  and  upon  certain  terms  only. 
This  argument  that  many  leases  will  be  invalidated  may  be  a  very  good  one  to  your 
Lordships  in  your  legislative  capacity,  on  account  of  the  hardship  of  the  ease  ;  but 
cainiot  and  ought  not  to  iniluence  you  when  your  province  is  jus  dicere,  non  dare. 

However,  if  this  were  the  onlv  objection  to  the  lease  in  question,  on  account  of  the 
long  practice  which  has  prevailed,  as  it  is  alleged,  I  might  be  inclined  to  pause  before 
I  presumed  to  oiler  my  humble  advice  to  your  Lordships,  that  on  this  ground  alone 
the  lease  would  be  void. 

But  the  second  olijcction  seems  to  me  to  be  impossilile  to  be  got  over.  I  have 
thought  much  about  it,  lioth  befoie  I  gave  my  judgmcTit  in  the  Exchequer  Chamber 
and  since.  I  have  turned  it  in  every  point  of  view.  I  have  heard  all  that  the  learn- 
ing and  ability  of  the  Bar  could  suggest.  I  have,  of  course,  l)een  present  at  all  the 
conferences  witii  my  learned  Brethren.  I  have  been  most  desii-ous  to  be  convinced,  if 
my  opinion  l)e  erroneous :  but,  after  all,  I  catniot  raise  in  my  own  mind  a  pi()bal)le 
doubt :  and  though,  if  the  decision  of  your  Lordshi])s  should  be  ultimately  in  favour 
of  the  lease,  it  will  be  my  duty  to  conform  to  that  opinion,  I  am  at  jiresent  liound  to 
state  my  entire  concnrreiice  u])on  this  |)oint  with  my  learned  Brothers  Richardson, 
Burrough,  and  Ilohoyd,  "ho  have  ])receded  me.  Their  luminous  exposition  of  the 
argument,  and  my  [434]  own  judgment  in  the  Hxcheipicr  Chamber,  which  is 
accurately  re])orted  both  l)y  Messrs.  Broderip  and  Bingham  and  by  .Mr.  Moore,  and 
which  is  in  the  possession  of  some  of  your  Lordships,  render  it  uinieces.sary  for  mo 
to  do  more,  on  this  head,  than  to  make  an  observation  or  two  on  the  cases  that  have 
been  ((noted. 

The  main  reliance  on  the  other  side  is  on  the  case  of  llolleij  v.  Scot  (Lotl't,  31 G). 
Of  the  reporter  of  that  case  I  shall  say  no  more  than  this  (without  forming  any 
judgment  of  my  own)  that,  din-ing  a  long  ])rofessional  life  of  forty  years,  Loll't's 
Reports  embracing  a  period  of  that  great  man's  life  who  then  ])resided  in  the 
Court  of  King's  Bench  duiing  which,  as  to  this  ])art  of  them,  there  is  no  other  reporter, 
(for  the  Uepoits  of  the  very  learned  poison,  now  at  your  Lordships' table  |('owper]  ilid 
notcominiMicc  till  1774,  nearly  two  years  ;ifter(this  jjart  of|  M|-.  Loll't's)  I  never  licarcl 
them  (|uoted  three  times  in  my  life.  But,  without  any  ol)servations  of  this  kinil,  it 
is  ipiite  clear  from  th.it  report,  that  none  of  the  learned  coiniscl  then  at  the  Bar 
(Mr.  Dunning  oi'  Mr.  Beaicioft)  nor  my  l^ord  Manslield,  nor  any  of  the  .Indges  appear 
to  have  taken  the  least  notice  of  the  condition  as  to  the  want  of  a  sullicii'.nt  dislrcss, 
which  is  the  very  point  now  under  consideration ;  and  which,  from  the  terms  of  the 

*  Oil  I'liwers,  p.  62;j,  .id  edition  (or  in  2d  edition,  (523). 
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power  ;ind  lease  in  that  case  might  have  arisen.  But,  it  is  said,  that  Mr.  Rutler 
has  a  note  (ante,  p.  34.3)  of  that  case,  taken  by  hini-[435]-self,  in  which  it  appears  to 
have  T)een  mentioned.  I  have  not  seen  that  note,  and  therefore  I  can  say  nothing 
about  it.  I  entertain  great  respect  for  that  gentleman,  and  I  do  not  wish  to  depreciate 
the  labours  of  the  young  :  but,  unless  he  be  much  more  advanced  in  life  than,  for  the 
sake  of  the  public,  I  wish  him  to  be,  he  must,  forty-eight  years  ago,  have  been  a  very 
young  man.  But,  admitting  the  point  to  have  been  mentioned,  it  cannot  have  formed 
a  prominent  feature  either  in  the  argument  at  the  Bar,  or  in  the  consideration  of  the 
Court ;  for  if  it  had,  it  is  impossible  that  Mr.  Lofft  or  any  other  man,  in  a  report  of 
four  pages,  should  have  omitted  it.  Can  such  a  case,  for  a  moment,  be  put  in  com- 
petition with  that  of  CVwe  v.  Day,  where  this  clause  was  the  main  objection  to  the 
lease  —a  case  most  ably  argued  at  the  Bar  by  the  now  Chief  Justice  of  that  Court,  and 
receiving  the  deliberate  certificate  of  four  eminent  Judges,  Lord  Ellenborough  and 
Justices  Grose,  Le  Blanc,  and  Bayley  ?  In  the  course  of  that  argument  Lord  Ellen- 
borough  said,  "  There  can  be  no  doubt  that  it  is  more  beneficial  to  the  owner  of  the 
estate  to  have  a  power  of  re-entry  at  once  upon  the  tenant,  upon  non-payment  of  rent 
within  a  certain  time,  than  to  have  such  a  power  only  in  case  there  shall  be  no 
sutlicient  distress  upon  the  premises."  And  in  another  part,  when  Mr.  Abbott  was 
strongly  pressing  on  the  Court  that  such  a  clause  secured  the  landlord's  object, 
namely,  by  satisfying  his  rent  more  speedily  than  in  any  other  way,  I,ord  Ellen- 
borough  said,  in  answer,  "  In  the  one  case  it  is  to  [436]  be  secured  from  time  to 
time  by  successive  suits,  with  the  risk  of  sureties,  if  the  distress  be  replevied  :  in  the 
other  it  is  secured,  once  for  all,  by  the  landlord's  re-possessing  himself  of  the  land  out 
of  which  the  rent  is  derived." 

Can  any  one  .say,  my  Lords,  that  the  one  remedy  is  not  more  easy,  more  direct, 
and  less  circuitous,  than  the  other?  And  that  great  man.  Lord  Ellenborough,  again 
says,  "Surely  the  direct  power  is  more  beneficial  to  the  landlord."  The  certificate  of 
all  the  learned  Judges  is  in  direct  conformity  with  these  dicta  of  Lord  Ellenborough  ; 
for  it  is,  "  We  aie  of  opinion  that  the  power  of  re-entry  leserved  in  and  by  the  said 
lease  for  non-payment  of  the  rent,  is  not  made  in  conformity  to  the  power  in  the 
settlement  foi'  granting  leases  of  the  freehold  part  of  the  said  demised  premises,  and 
that  the  lease  is  void  on  that  ground."  Not  having  seen  any  report  of  the  judgment 
of  the  King's  Bench  upon  this  case  of  Ih'',  d.  Jn.'^ey,  v.  'imith,  I  cannot  tell  whether  this 
case  of  Coxe  v.  Day  was  re-called  to  their  attention  ;  but  I  am  quite  sure  it  is  impos- 
sible to  reconcile  the  one  with  the  other.  This  was  .so  strongly  felt  by  two  very 
learned  Judges  in  the  Court  below,  that  at  once  they  doubt  the  propriety  of  that 
decision  :  and  one  of  them  say.s,  it  is  not  law  ;  for  it  is  diametrically  opposite  to 
reason  and  common  sense.  I  am  sorry  to  say,  I  think  directly  the  contrarj'  :  but  I 
for  one  seriously  object  to  this  mode  of  getting  rid  of  decisions  because  they  militate 
against  our  own  no-[437]-tioiis.  I  agree  with  the  pointed  manner  in  which  this  was 
expressed  lately  in  this  House  bj'  the  Lord  Chief  Justice  of  the  Common  Pleas  :  and 
I  hope  I  shall  be  excused  for  using  his  language.  "  If  the  law  so  settled  is  now  to  be 
considered  as  unsettled,  I  know  not  on  what  foundation,  in  point  of  law,  any  deci.sion 
can  stand." 

But  the  case  of  Core  v.  Day  is  not  a  solitary  case  ;  for  it  again,  in  about  three 
years  after,  came  under  the  consideration  of  three  of  the  same  Judges  who  decided 
L'o.re  V.  Day,  namely.  Lord  Ellenborough,  and  Justices  Le  Blanc  and  Bayley,  with  the 
addition  of  another  learned  person,  now  no  more  ;  (Mr.  Justice  Dampier)  and  they 
could  not  have  decided  as  they  did,  without  determining  that  such  a  clause  as  we  are 
now  considering,  rendered  a  lease  void  where  the  power  did  not  authorise  it.  The 
case  I  allude  to  is  Doe,  d.  Favf/han,  v.  Mcyhr  (2  Maule  &  Selw.  276).  That  case  was 
tried  before  the  latter  Judge,  at  Hereford,  who  thought  the  objection,  such  as  we  have 
here,  was  one  that  went  to  the  whole  lease  ;  though  it  was  partly  of  lands  of  which 
the  lessor  was  seised  in  fee,  and  of  lands  in  which  he  had  only  an  estate  for  life,  with 
a  leasing  power  ;  provided  there  was  a  clause  of  re-entry  for  non-payment  of  rent  for 
fifteen  days.  The  lease  was  not  executed  according  to  that  power ;  for  it  added, 
"and  if  there  be  no  sufticient  distress."  But  the  Court  held  that  though  the  lease 
was  void,  because  not  executed  accord-[438]  ing  to  the  power ;  yet  it  was  good  as  to 
the  land  of  which  the  lessor  was  seised  in  fee  :  and  they  apportioned  the  rent :  which 
was  an  erroneous  judgment,  if  this  objection  to  the  present  lease  be  not  a  good  one. 
The  case  of  Rccs,  on  the  demise  of  Pouvll,  v.  King  (Foi-rest,  19),  I  formerly  thought,  and 
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still  think,  sets  this  point  at  rest,  liy  shewing  that  sirIi  a  clause  as  this  throws  a 
burden  upon  the  right  of  re-entry,  which  the  maker  of  tlie  power  never  contemplated. 
That  case  having  been  so  often  mentioned,  it  is  enough  to  say  of  it,  that  it  has 
decided,  that,  before  a  plaintiff  in  ejectment  can  recover  upon  a  clause  of  re-entry  in  a 
lease,  in  case  theie  lie  no  sufficient  distress  on  the  premises,  he  must  shew  that  every 
part  of  the  premises  has  been  searched,  else  he  cannot  say  there  was  no  sntlicient 
distress.  The  Judge  who  first  decided  this  was  well  known  to  some  of  your  Lord- 
ships ;  and  no  man  will  decry  the  knowledge  of  the  late  Mr.  .histice  Heath.  His 
njiinion  was  confiiined  l)y  the  Court  of  E.xchequer.  If  the  Courts  of  Westminster 
Hall  were  to  overtnin  that  decision,  it  would  go  a  great  way  to  shake  my  present 
opinion  ;  l)Ut  I  do  not  learn  that  any  of  my  Brethren  are  prepared  to  do  so :  and  if, 
therefore,  I  feel  my.self  bound,  as  I  shall  do,  to  call  upon  any  plaintiff  in  ejectment  on 
the  circuit  who  has  such  a  clog  on  his  clause  of  re-entry  as  this,  to  prove  that  he  has 
made  a  full  search  for  a  distress,  before  I  permit  such  a  plaintiff  to  recover,  I  cannot 
conscientiously  advise  your  Lordships  that  this  lease  is  valid  ;  [439]  most  sincerely 
wishing  however,  that,  consistently  with  my  honest  opinion,  I  could  do  so.  Of  one 
other  point  I  must  take  notice,  namely,  that,  as  this  lease  contains  a  general  clause  of 
re-entry,  it  must  necessarily  control  the  special  clause.  To  that  jjosition  I  for  one 
caiuiot  at  present  agree  ;  for  I  find  the  conti'ary  doctrine  maintained  from  AUham's 
case  (8  Co.  154),  down  to  the  present  day. 

[Upon  this  part  of  the  case  his  Lordship  employed  the  same  reasoning,  and 
adverted  to  the  same  authorities  as  he  will  be  found  to  have  done  in  his  argument  in 
the  Exchequer  Chamber,  ante,  p.  .'31G.] 

The  point  upon  the  statute  of  the  4th  of  Geo.  the  H.  has  been  so  ably  handled, 
and  so  luminously  explained  by  my  learned  Brother  Holroyd,  who  has  just  addressed 
the  House,  that  I  shall  not  trouble  your  Lordships  on  that  point,  but  to  say,  I  entirely 
concur  with  him. 

The  next  point  is,  whether  the  other  leases  should  be  admitted  as  evidence,  and 
upon  that  I  shall  trouble  the  House  very  shortly.  I  am  willing  to  admit,  that  if  this 
deed  upon  the  clause  in  question  contains  any  latent  ambiguity  raised  by  extrinsic 
evidence,  parol  evidence  or  extrinsic  evidence  may  be  admitted  to  explain  it,  or  to 
render  it  unambiguous.  But  1  have  never  heard  the  gcnci-al  rule  contradicted,  that 
parol  or  extrinsic  evidence  cannot  be  admitted  to  con-[440]-tradict,  vary,  or  add  to 
the  tei-ms  of  a  deed.  It  would  be  of  most  dangerous  c(insei[Uonce  to  admit  such 
testimony  ;  for  then  paities  dealing  on  matters  in  writing,  marie  upon  advice  and  con- 
sideration vvoulfl  be  subjected  either  to  the  unceitain  testimony  of  vague  and  pre- 
carious memory,  or,  as  in  the  case  at  Bar,  to  matter  of  which,  at  the  time  of  contract- 
ing, they  might  have  no  knowledge,  and  of  which  they  never  intended  to  be  under 
the  controul.  The  written  instrument,  therefore — unless  in  cases  of  fraud,  or  other 
excepted  cases,  with  which  I  need  not  trouble  your  Lordships  (and  of  which  I  insist 
this  is  not  one) — must  be  considered  as  speaking  the  sense  of  the  parties  to  that  deed 
or  instrument.  Upon  this  ground  I  conceive  it  was  that  the  case  of  Conhe  v.  liooth 
(Covvp.  Ml!))  met  with  such  a  decided  o|)inion  against  it  in  /lui/nhmn  v.  Guy's  Hoxpilal 
(3  Ves.  298)  by  Lord  Alvanley,  when  Master  of  the  Rolls,  who  not  only  states  his  own 
opinion,  but  that  of  the  late  M|-.  .lustico  Wilson,  who  hail  argued  the  case  of  Coo/ce  v. 
lionlli,  and  who.  Lord  Alvanley  says,  was  astonished  at  the  decision  :  an<l  it  was  also 
disappi'ovcd  of  by  Lord  Thurlow.  The  Master  of  the  Uolls  says,  "  I  strongly  piotost 
against  the  argument  of  the  learned  Judges,  in  (Jooke  v.  Booth,  as  to  construing  a  legal 
instrument  by  the  equivocal  acts  of  the  parties,  and  their  understjinding  u])on  it." 
The  case  of  Tritton  v.  Faote  (2  Bro.  C.  C.  G.'JO)  seems  al.so  directly  at  variance  with 
Vddke  V.  Booth.  In  I(j(jul<kn  v.  Maii  (d),  the  Court  [441]  of  Kxcheciuer  Ch.amber 
unanimously  atlirmiTig  a  judgment  of  the  Court  of  King's  Bench,  held  that  a  covenant 
in  a  lease  to  grjuit  a  new  lease  with  all  such  covenants,  giants,  and  articles  as  in  the 
said  indenture  is  contained,  docs  not  l)ind  the  lessor  to  insert  a  covenant  of  renewal 
in  the  renewed  lease;  although  it  was  alleged  in  the  ]ileadings,  that  the  covenant 
re((uir('(l  had  liccn  introduced  in  various  other  cases  before  then  successively  made  and 
executed  on  renewals  from  time  to  lime  granted.  The  Lord  Chief  Justice  Maiislicld, 
sto])[)ing  the  then  Mr.  Abbot,  who  was  to  have  argued  against  the  consti'uction  con- 

{d)  2  N.  R.  449.  The  original  case  aiul  the  pleadings  arc  in  7  Eiist,  237,  and  seo 
also  0  Ves.  325. 
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tended  for  on  the  other  side,  said,  that  the  case  of  Cooke  v.  Booth  was  the  first  time 
that  the  acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a  Court  of  Law  to 
assist  the  construction  of  that  deed  :  and  in  another  part  of  his  Judgment  his  Lordship 
says,  that  is  "a  case  which  has  been  impeached  upon  all  occasions,  and  in  which  the 
Court  of  King's  Bench  were  misled  by  the  renewals  stated  in  the  case  sent  by  the 
Court  of  Chancery."  Now  what  is  asked  for  in  the  present  case  but  to  assist  the 
construction  of  an  unambiguous  deed  by  the  prior  acts  of  the  parties  ?  And  in  a  case 
which  I  argued  as  Counsel,  in  2  East,  .376  {Doe,  d.  Allan,  v.  Calrtrt),  though  the  lease  there 
was  according  to  the  custom  of  the  country  as  to  the  time  of  holding  ;  yet,  being  dated 
29th  March,  it  was  held  not  to  be  a  lease  in  po.ssession  ;  and  that  because  the  days 
of  holding  were,  as  to  the  tillage,  from  the  13th  of  February  past;  the  pasture 
ground  from  the  5th  of  April  next;  and  the  residue  of  the  premises  from  the  12th 
of  May  next. 

[442]  But,  my  Lords,  in  my  opinion,  cases  are  not  wanted  to  prove  that  no  evidence 
can  be  admitted  to  explain  a  deed  which  is  plain  and  perspicuous  in  its  terms,  containing 
no  ambiguity  ;  much  less  to  add  clogs  and  conditions  to  it.  I  am  asked  then,  is  this 
a  deed  of  that  description  \  I  answer,  that  in  my  opinion  it  is.  1  see  no  ambiguity  : 
it  is  precise  and  dctinite  in  the  powers  granted.  Eveiy  person  of  plain  and  common 
understanding,  much  more  e^ery  person  with  a  legal  mind,  can  give  it  a  clear  and 
satisfactory  solution.  But  I  am  told  the  case  of  Fonncrcau  v.  Poyntz  (1  Bro.  Ch.  Ca. 
472)  before  Lord  Chancellor  Thurlow,  is  against  my  opinion.  Upon  the  best  attention 
I  can  pay  to  that  case,  I  do  not  think  so.  That  case  was  a  bequest  of  the  sum  of  5001. 
stock,  in  long  annuities,  and  similar  bequests  of  smaller  sums  in  the  same  stock  to 
others.  The  question  was,  whether  this  was  a  bequest  of  5001.  a-year  long  annuities, 
or  only  5001.  in  the  long  annuities.  The  case  was  very  powerfully  argued  by  one  of 
your  Lordships.  I  own  I  should  have  thought  there  was  no  difficulty  in  the  construc- 
tion :  and  Lord  Thurlow  seemed  at  first  to  be  of  that  opinion  ;  but  he  afterwards 
admitted  evidence  to  shew  the  extent  of  the  property  of  the  testatrix,  to  see  whether 
she  could  possibly  mean  5001.  a-year,  when  she  had  no  such  stock.  But  though  his 
Lordship  admitted  this,  he  states  the  clear  principle  of  law  to  be,  that,  for  the  wisest 
reasons,  it  will  not  admit  of  an  instrument  being  construed  [443]  aliunde.  And  in 
the  close  of  that  case  his  Lordship  says  what  I  quote  to  your  Lordships  as  strong  in 
my  favor;  because  he  only  lets  in  the  evidence  to  explain  what  is  uncertain. — "There 
is  no  doubt  if  the  word  stock  had  been  left  out,  but  that  the  meaning  would  be  that 
the  fum  of  5001.  was  to  be  disposed  of  in  long  ainuiities,  and  to  make  a  produce,  and 
that  produce  to  accumulate  until  the  legatee  should  attain  twenty-one.  This  being 
the  doubtful  interpretation  upon  the  face  of  the  will,  the  question  arises,  whether  the 
state  of  the  testatrix's  fortune  is  not  applicable  to  the  construction  of  the  will.  It 
appears  bj'  some  other  parts  of  the  will,  that  she  was  extremely  anxious  to  make  an 
ample  provision  for  the  family  of  the  Fonnereaus.  Considei'ing  then,  the  situation 
of  her  fortune,  it  is  perfectly  inconsistent  to  say  that  she  could  mean  to  give  ten  times 
more  than  she  was  worth,  in  legacies.  My  opinion  therefore  is,  that  the  judgment 
must  be  reversed,  and  that  I  can  let  in  the  evidence  of  the  value  of  the  estate,  not  to 
control  the  bequests  which  the  testatrix  has  made  in  words  themselves  distinct,  nor 
to  control  a  bequest  which  she  has  made  of  a  subject  which  she  had  accurately  described  ; 
but  because  the  words  she  has  used  are  uncertain.  The  peculiarity  of  this  will  furnishes 
sufficient  doubt  to  warrant  the  admission  of  collateral  evidence  to  explain  it,  and  if  so, 
the  statement  of  the  testatrix's  fortune  is  applicable  to  the  purpose  of  such  an  explana- 
tion." His  Lordship,  whether  right  or  wrong  in  his  notion,  clearly  admits  evidence 
aliunde  on  the  ground  of  uncertainty  and  ambiguity  only,  and  leaves  [444]  the  principle 
wholly  untouched — that  parol  evidence,  or  evidence  aliunde,  cannot  be  admitted  to 
contradict,  add  to,  or  vary  the  terms  of  a  deed,  will,  or  other  written  instrument. 
Now  here,  the  terms  of  this  power  are  clear  and  expiess,  without  limitation,  clog  or 
condition — nothing  being  doubtful  or  ambiguous — and  the  evidence  sought  to  be 
admitted  is  not  to  explain  that  which  is  doubtful ;  but  to  add  two  clauses  or  two 
conditions  to  that  which  is  absolute  and  unconrlitional :  in  short,  to  make  a  new  deed 
in  this  respect. 

The  decision  I  am  humbly  recommending,  steers  clear  of  all  vagueness  and 
uncertainty,  leaving  nothing  to  the  variety  of  conflicting  opinions.  For  who  is  to 
decide  what  is  reasonable  l  If  the  Judges — I  should  be  inclined  to  think  it  would  be 
mischievous  in  its  consequences ;  Out  worse  if  the  Jury  ai'e  to  be  called  on  to  tlecide 
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it.  What  can  lead  to  such  contrariety  of  rlecision  ?  for  we  all  know,  in  every  trans- 
action of  human  life,  what  is  rcasonal)lc  or  unreasonable  must  depend  upon  the 
reasoning  and  feeling  of  e\'ery  individual  who  has  to  consider  the  question. 

I  lieard  it  said  that  this  will  unsettle  many  leases.  I  should  lament  it  if  it  should 
have  such  an  eti'eet :  but  in  that  case  the  legislature  might  interpose.  If,  however, 
the  mode  of  con.struing  powers,  which  I  am  now  proposing  as  the  true  one,  had  been 
always  adhered  to,  no  such  evil  could  have  ensued.  The  hardship  of  the  individual 
case  is  represented  :  and  if  there  be  hardship,  I  also,  as  [445]  an  individual,  lament 
it.  This  statement  of  hardship,  and  the  consequences  of  what  I  should  propose,  have 
made  me  again  and  again  e.xamine  this  point  with  all  the  ability  in  my  power ;  but, 
after  all  this  consideration,  feeling  that  it  is  my  sworn  and  therefore  bounden  duty  to 
declare  what  I  believe  the  law  to  be  now — not  to  say  what  it  ought  to  be — I  think, 
that,  to  decide  in  favor  of  the  lease,  would  be  to  make  a  power  different  substantially 
from  that  which  was  made ;  and  to  make  conditions  which  the  creator  of  it  never 
intended.  This  would  be  my  opinion  if  I  stood  alone,  but  I  am  happy  not  to  be 
singular  in  my  judgment  on  this  important  question,  although  I  am  opposed  to  others 
whose  ability  I  respect,  and  whose  learning  I  revere. 

B.VYLEY,  J. — Upon  the  liest  consideration  I  am  able  to  give  this  case,  I  can  find 
no  reason  for  departing  from  the  original  opinion  which  I  formerly  entertained  when 
this  case  first  came  before  the  Court  of  King's  Bench — that  the  lease  in  question  is 
conformable  to  the  leasing  power  in  the  deed  of  settlement ;  and  is  therefore  valid. 
On  the  case  of  Coxe  v.  iJai/,  I  find  it  necessary  to  state  that,  when  this  question  was 
under  the  consideration  of  the  Court,  that  decision  was  perfectly  in  their  recollection  ; 
and  they  considered  that  their  judgment  in  the  present  ease,  did  not  in  any  respect 
break  in  upon,  or  clash  with  that  determination. 

The  clause  in  the  settlement  under  which  this  [446]  lease  was  authorized  requires 
it  to  contain  "a  power  of  re-entry — for  non-payment  of  the  rent:"  and  the  first 
question  for  your  Lordships'  consideration  is,  whether  this  lease  does  or  does  not 
contain  a  power  of  re-entry  for  non-payment  of  the  rent?  It  contains,  in  fact,  a 
proviso  that,  if  the  rent  be  behind  or  unpaid  by  the  space  of  fifteen  days ;  and  no 
sufficient  distress  can  be  had  upon  the  premises,  the  persons  entitled  to  the  rent  and 
the  freehold  aird  inheritance  may  re-enter'.  Is  this,  or  is  it  not,  a  power  given  to  the 
landlord  ?  Undoubtedly  it  is.  Does  it  not  enable  them  to  re-enter?  It  does  :  and  for 
what  cause  1  For'  non-payment  of  the  rent  reserved.  I  admit  that  it  is  not  an 
immediate  or  unconditional  power'  of  r-e-cntry  ;  but  still  it  is — "a  power  of  re-entr'y  " 
— and  "for  rrori-payment  of  the  r-ent  reserved." 

It  is  material  to  this  question  to  see  what  the  law  was  with  r'egar'd  to  these  power's 
fi'om  the  earliest  times.  IJeferriirg  to  Coke,  Littletoir  (sect.  '32:)),  we  tirid  instances  of 
various  conditions  for  re-entry,  "if  the  I'ent  be  behind  by  a  week  after-  the  day  of 
payment"  or  "by  a  month,"  or' "half  a  year."  We  find  also  from  the  Year  Books 
(20  Hen.  VI.  HO,  M.  fi  Ilerr.  VII.  3.  Br'O.  Abi'.  tit.  Entre  Congcable,  pi.  !)0)  that 
the  time  for  making  demand  of  the  rent  to  war-rant  a  re-enti-y  is  at  the  end  of  the  last 
day  of  such  week,  month,  or  half  year-,  arrd  not  on  the  rent  day.  It  is  rrot,  ther-efor'e, 
inconsistent  iir  law  with  a  requisition,  that  there  should  be  r'eserved  [447]  a  power 
of  re-entr'y,  that  it  be  not  irunrediato  ;  or  that  it  be  postponed  for  some  Icrrgth  of  time 
after  the  day  fixed  for  the  paynicnt  of  the  r-eirt.  In  (iorlliolt,  p.  IIU,  ca.  1.30*,  we 
have  an  iirstance  of  a  condition  for'  re-entry,  "if  the  rent  be  behirrd,  ami  no  .sufiicient 
distress  n])ori  the  land. '  I  therefore  corrsider  that  a  power  of  re-enti-y  orr  condition 
that  the  r'crit  be  behiird  ami  no  siillicicrrt  distr'css  upon  the  land,  is  an  ackriciwledged 
legal  ])ower'  of  r'c-ontr'y  for'  rroir-]taynient  of  rent.  The  power',  as  reserved  in  this  case, 
may,  however,  trot  be  the  most  benelicial  power'  to  the  r'cvcrsioner  which  cortld  be 
devised  :  and  being  qualitied  with  these  conditiorrs  it  may  iir  certaiir  possible  cases  trot 
affor-d  the  conveniences  of  an  absolute  right  of  re  entry  ;  bitt  sl[ll  it  is  a  ])owcr  of  I'O- 
entr'v,  aird,  if  it  be  sufiicient  to  seeui'e  the  payment  of  the  reirt,  I  hold  that  this  lease 
does  contain  in  terms  all  that  is  required  by  the  words  of  the  leasing  power  iit  the 
settlement. 

But  then  it  is  trrgcd,  by  those  who  would  impugn  this  lease  as  not  being  a  good 
execution  of  the  power  to  demise,  that,  adriritling  it  to  contaitr  a  power  of  I'eentrj', 
it  is  rrot  such  a  power  as  the  indetrture  of  the  'Jd  of  ''uly,  17.^7,  due  regar'il  being  had 

*  Hoodie  and  JVinscomhe's  case,  29  Eliz. 
Ex.  Div.  II.— 33 
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to  its  intent  and  moaning  in  legal  construction,  requires  to  be  inserted  in  the  leases  to 
be  made  under  this  particular  power.  That  argument  however  necessarily  as-[448]- 
sumes  that  the  words  of  the  power  are  not  so  clear  and  precise  but  that  they  are 
capable  of  more  than  one  meaning :  otherwise  indeed  the  proposition  would  be  self- 
evident.  Many  different  sorts  of  powers  are  known  to  the  law,  some  more  beneficial, 
others  less  so  :  some  are  qualified,  some  are  not :  some  are  conditioned  to  hold  the 
land  till  the  rent  is  satisfied  out  of  the  profits  (Co.  Litt.  sect.  328) ;  some  to  hold  till 
the  rent  is  satisfied  aliunde  ;  some  (as  here)  to  restore  the  reversioner  to  his  former 
estate  (Co.  Litt.  s.  324)  ;  others  there  are  with  the  conditions  which  form  the  subject- 
matter  of  the  objections  to  this  lease,  and  which  I  have  already  noticed  :  some  again 
(though  very  few)  have  neither  of  those  conditions  :  and  the  question  now  for  your 
Lordships'  consideration,  I  apprehend,  is  which  of  these  powers,  ha\'ing  due  regard  to 
the  intent  and  meaning  of  the  indenture  of  2d  July,  1757,  that  instrument,  according 
to  legal  construction,  requires  1 

The  intent  and  meaning  of  the  indenture  is  to  be  collected,  either  from  the 
indenture,  intrinsically,  without  looking  out  of  it ;  or  from  the  contents  of  the 
in.strument  combined  with  the  consideration  of  the  state  of  the  property  at  the  time 
when  it  was  made.  And  then  arises  the  other  question — whether  the  evidence  of 
the  then  existing  leases,  and  of  the  powers  of  re-entry  therein  contained,  and  which 
I  shall  presently  consider,  be  admissible  or  not,  not  for  the  purpose  of  e.xplaining, 
adding  to,  or  varying  a  [449]  written  instrument  ;  but  to  shew  the  meaning  of  the 
language  which  the  settlor  has  used  in  this  requisition,  which  she  has  left  quite 
indefinite  and  necessarily  to  be  supplied  by  reference  to  matters  extrin.sic.  Taking 
it  first,  however,  without  reference  to  any  such  extrinsic  matter,  it  seems  to  me  that 
the  intent  and  meaning  of  the  indenture  per  se,  and  without  looking  beyond  it,  or 
out  of  it,  was,  that  the  reversioner  should  have  either  of  such  of  those  powers  as 
would  give  him  a  proper  and  reasonable  security  for  his  rent  by  way  of  re-entry. 
If  nothing  short  of  a  right  of  immediate  re-entry — whether  there  were  a  sufficient 
distress  upon  the  premises  or  not — would  give  him  that  security,  I  might  be  of 
opinion  that,  in  such  a  case,  he  wouhl  be  entitled  to  have  such  a  power  inserted  in 
the  lease  as  would  alone  ensure  to  him  that  right.  But  if  any  of  the  other  species 
of  power  would  give  him  a  proper  and  reasonable  security,  it  seems  to  me,  that  the 
insertion  of  either  of  those  other  powers  would  sati.sfy  all  that  the  indenture  of  1757, 
in  legal  construction  of  its  meaning,  requires.  The  rent  is  not  a  rack-rent :  it  is 
merely  an  old  accustomed  rent  of  only  21.  Is.  6d.  per  annum,  payable  half  yearly; 
and  for  a  lease  for  three  lives,  the  lessee  surrendered  a  subsisting  lease,  upon  which 
at  least  one  life  must  have  been  in  esse,  and  paid  1051.  A  half  year's  rent  therefore 
would  be  11.  Os.  9d.  only  :  and  such  a  rent  was  certainly  not  likely  to  occasion  the 
reversioner  much  thought  or  care,  as  to  any  probability  of  loss  of  it ;  for  he  could 
not  consider  it  possible  that  the  premises  would  ever  [450]  be  so  completely  deserted 
as  that  there  should  be  no  sufficient  distress  upon  them  at  any  time :  nor  was  the 
rent  of  such  consequence  as  to  make  it  probable  that  the  tenant  could,  upon  any 
occasion,  be  induced  to  replevy  a  distress.  For  such  a  rent,  therefore,  the  power 
in  cpiestion  to  re-enter  at  the  end  of  fifteen  days,  if  there  were  no  sufficient  distress 
upon  the  premises,  appears  to  me  an  adequate  and  reasonable  security  ;  and  1  should 
be  disposed  to  think  that  for  such  a  rent,  a  clause  of  re-entry  without  giving  any 
days  of  grace,  would  be  unreasonable  ;  because  the  immediate  exercise  of  such  a  right 
would  be  oppressive.  Nor  do  I  think  it  unreasonable  to  restrain  the  reversioner  from 
the  enforcing  the  power  of  re-entry,  whilst  there  should  be  a  sufficient  distress  upon 
the  premises  ;  because  the  legislature  did  not  think  it  unreasonable  to  deny  the  land- 
lord the  benefit  of  the  4  Geo.  II.  c.  28,  where  there  was  a  sufficient  distress :  and  the 
landlord  can  have  no  difficulty  in  ascertaining  whether  there  be  such  a  distress  or 
not ;  for  he  has  a  right  to  enter  daily  with  his  bailiff  upon  the  premises  to  see  whether 
there  be  such  a  distress,  and  according  to  the  case  in  Godbolt  (ea.  130,  p.  110),  if 
there  be  nothing  that  he  can  see  upon  the  premises  to  distrain,  he  is  warranted  in 
concluding  that  there  are  no  distrainable  goods  there.  The  words  of  the  report  are, 
"In  that  case  it  was  holden,  by  all  the  Ju.stices,  that  if  a  man  make  a  lease,  rendering 
rent  upon  condition,  that  if  the  rent  be  behind,  and  no  sufficient  distress  upon  the 
land,  that  then  the  lessor  may  re-enter ;  if  the  rent  be  behind,  and  [451]  there  be 
a  piece  of  lead,  or  other  thing  hidden  in  the  land,  and  no  other  thing  there  to  be 
distrained,  the  lessor  may  re-enter ;  for  the  distress  ought  to  be  open,  and  to  be  come 
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by  ;  for  if  it  should  l)e  otherwise  said  a  suflicieiit  distress,  one  might  inclose  money, 
or  other  things  within  a  wall ;  and  thereby  the  lessor  should  be  excluded  of  his 
re-entry."  I  am  therefore  of  opinion,  that,  without  looking  beyond  the  indenture  of 
1757,  the  power  in  question  is  conformable  with  the  requisition,  and  within  the  true 
intent  and  meaning  of  that  indenture  :  and  that  it  is,  in  the  legal  construction  thereof, 
as  large  and  l)enehcial  a  power  of  re-entry,  as  that  indenture  required.  I  am  of  opinion 
also  that,  in  judging  of  the  true  intent  and  meaning  of  the  indenture  of  Jul\',  1757, 
in  this  respect,  we  are  at  liberty  to  take  into  eonsidei'ation  the  state  of  the  propert}' 
at  the  time  when  that  indenture  was  ma<lc,  to  see  to  what  restrictions  the  lessees 
were  then  subject,  and  what  rights  the  lessor  then  retained.  The  settlor  having  used 
the  indefinite  words,  "  a  power  of  re-entry,"  by  shewing,  as  I  have  done,  that  there 
are  many  such  powers  recognized  by  the  law,  I  shew  that  there  is  an  ambiguity  in 
those  words,  whether  latent  or  patent,  which  makes  it  necessary  to  refer  to  the  actual 
stiite  of  the  property  at  the  time  when  the  settlement  in  which  those  words  were  used 
was  made,  in  order  to  discover  the  intent  of  the  settlor,  and  in  what  sense  she  used 
those  woixls  I  I  have  never  before  heard  it  doubted,  whether  the  nature  and  the 
general  mode  of  tenure  of  an  estate,  and  the  interest  of  the  owner  were  admi.ssible  in 
[452]  proof  to  ascertain  the  nature  and  design  of  an  indefinite  power  to  lease  granted 
b\'  the  settlor  of  the  property.  I  am  not  by  so  doing,  construing  a  legal  instrument 
by  the  acts  of  the  parties,  or  by  their  understanding  of  it ;  as  was  done  in  Cooke  v. 
Buolli  (Cowp.  819),  but  by  shewing  from  the  circumstances  and  situation  of  the  parties, 
and  the  estate  and  interest  which  the  settlor  had  at  the  time,  I  am  enabling  the 
House  to  judge  what,  in  legal  construction,  was  the  meaning  of  the  creator  of  the 
power  in  using  indefinite  terms — a  question  which  sends  so  many  cases  from  one 
side  of  Westminster  Hall  to  the  other :  and  I  am  not  aware  that  there  is  any  legal 
authority  for  excluding  the  evidence  of  such  circumstances  and  situation  for  such 
a  purpose.  On  the  contrary,  there  arc  several  authorities  for  admitting  extrinsic 
evidence  where  the  doubtful  wording  of  an  instrument  seems  to  lender  it  necessary 
to  seek  an  explanation  aliunde.  In  I)oi',  on  the  dniiisc  of  Allan,  v.  Calvert  (2  East,  37G), 
which  was  argued  on  a  question,  whether  the  lease  thei'e  was  a  lease  in  possession 
or  reversion  ;  the  custom  of  letting  was  given  in  evidence  to  shew  that  the  periods 
mentioned  in  the  habendum  of  the  lease  for  the  tenant's  entry  on  the  part  of  the 
premises  then  in  question,  were  the  usual  peiiods  of  entry  customary  in  that  part 
of  the  country.  That  evidence  was  admitted  without  objection,  and  argued  upon 
without  objection  :  and  that  fact  was  held  by  the  Court,  who  did  not  advert  to  its 
being  inadmissible,  not  to  have  the  effect  of  contiouling,  [453]  on  the  principle  of 
intention,  the  words  of  the  power  (which  was  to  lease  in  possession  and  not  in  ic\'er- 
sion)  so  as  to  get  rid  of  the  objection,  that  a  lease  dated  the  29th  of  Mai'cli,  under 
which  entry  was  to  be  made  l)y  the  tenant  as  to  all  the  ground,  except  the  tillage, 
on  the  5th  of  April,  and  12th  of  May  then  next  ensuing,  was  a  lease  in  leversion, 
and  thei'cfore  not  warianted  by  the  power.  How  that  ease  bears  on  the  (|uestion, 
so  a.s  to  support  the  proposition,  that  the  extrinsic  evidence  received  in  this  case  was 
inadmissible,  I  am  (juite  at  a  loss  to  discover. 

In  the  ease  of  one  making  a  deed  or  will,  have  we  not  a  right,  when  it  is 
necessary  to  the  understanding  of  it,  as  it  frecpiently  is,  to  enquire  what  estiite  he 
had  at  the  time  of  executing  the  instrument  1  That  is  often  a  necessary  fact  to  know, 
because  the  true  construction  often  turns  upon  it,  and  may  be  wholly  varied  according 
to  the  result  of  the  enquiry.  I  will  put  this  familiar  case  :  if  one  grant  to  another  a 
lease  for  life,  without  expressing  it  to  be  for  the  life  of  the  Ics.sor,  or  of  the  lessee — is  not 
evidence  not  only  admissible,  but  necessary,  to  shew  what  intciest  the  les.sor  had  in  the 
property  at  tlic  time?  for  if  he  were  tenant  in  fee,  the  lessee  would  take  a  lease  for 
his  own  life  ;  whereas,  if  the  lessor  were  tenant  in  tail,  or  for  life  only,  the  lessee 
would  take  only  for  the  life  of  the  lessor.  [Ilis  Lordshi])  then  adverted  to  the 
docltine  in  Sheppard's  Touchstone,  p.  88.1  So,  whci'e  a  testator  gives  a  sum  of  money 
by  the  description  of  so  much  stock;  if  he  liave  such  [454]  stock,  it  is  a  specific 
bequest  of  that  stock  ;  but  if  he  has  it  not  at  the  time  of  his  death,  evidence  may  bo 
received  to  shew  that  it  had  l)ccn  transferred  to  some  other  fund,  and  the  bcijuest 
would  thereupon  be  established.  That  was  acted  upon  in  the  case  of  Sduimd  v. 
Mildmai/  (3  Vcs.  30(i),  where  extrinsic  evidence  was  admitted  to  shew  that  the  testator 
had  no  such  stock  as  he  had  bequeathed,  having  transferred  it  to  another  fund  before 
Ilis  ileath.     In  Masters  v.   Masters  (1  P.  \V.  425),  extrinsic  evidence  must  have  been 
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admitted  to  ha^  e  rescued  the  bequest  there,  froru  the  effect  of  that  uncertainty  which 
would  otherwise  have  rendered  it  void.  I  wish  to  call  your  Lordships'  more  paiticular 
attention  to  the  case  so  much  relied  on  by  my  Brother  Park,  of  Fonnereau  v.  Poyntz. 
In  that  case  the  testatrix  gave  to  Mary  Poyntz  the  sum  of  .3001.  stock  in  long  annuities, 
the  same  sum  stock  to  another  pei'.son,  and  2001.  and  1001.  stock  in  long  annuities  to 
two  other  persons,  the  interest  of  the  two  latter  sums  to  accumulate  till  the  legatees 
.should  attain  twenty-one,  and  then  the  whole  to  be  transferred  to  them  by  her 
executors  ;  and  she  bequeathed  the  residue  of  her  estate  to  her  two  nephews.  The 
testatrix  having  only  1201.  stock  at  her  death  in  long  annuities,  parol  evidence  was 
there  admitted  (after  it  had  been  at  first  held  by  Lord  Thurlow  not  to  be  admissible) 
to  shew  the  actual  amount  of  her  fortune,  and  the  state  of  her  property  (which  was 
admitted  to  be  external  evidence)  in  order  to  enable  [455]  the  Court  to  construe  the 
will  by  the  criterion  of  her  intention,  if  it  might  be  collected  from  the  state  of  her 
circumstances.  Lord  Thurlow  ultimately  decided  that  the  peculiarity  of  the  will  J 
furnished  suiJicient  doubt  to  warrant  the  admission  of  collateral  evidence,  to  explain  | 
whether  he  meant  to  Ijcqueath  to  the  legatees  a  gross  sum  to  accumulate,  or  that 
sum  per  annum  by  way  of  annuity  :  and  on  admitting  the  evidence,  the  same  sum  to 
be  paid  as  an  annuity,  was  found  to  be  ten  times  as  much  as  she  was  worth.  Extrinsic 
evidence  in  that  case,  therefore,  was  received  and  acted  upon  to  explain  the  meaning 
and  intention  of  the  testatrix  as  to  these  bequests,  which  were  otherwise  uncertain, 
and  could  not,  in  fact,  have  been  established  or  satisfied.  The  Master  of  the  Rolls 
afterwards  (advei'ting  to  that  case),  in  deciding  Sehvood  v.  Mildmay,  says,  "  Lord 
Thurlow's  only  doubt  was,  whether  parol  evidence  was  admissible  to  ascertain  whether 
the  testatrix  did  not  mean  capital ;  but  he  had  no  doubt  that  she  must  know  all  the 
circumstances  of  her  affairs  :  therefor  his  first  opinion  was,  that,  though  it  did  appear 
she  could  not  mean  to  give  so  much  more  than  she  could  afford,  yet  he  doubted 
whether  he  could  give  the  words  a  meaning  so  different  from  their  natural  meaning." 
Applying  those  principles  to  this  case,  the  evidence  objected  to  here  must  neces- 
sarih'  be  held  to  be  admissible  on  the  same  or  stronger  grounds ;  because  it  is  not 
offered  to  set  up  a  construction  against  the  natural  meaning  and  impoi't  of  the 
words,  nor  to  control  or  modify  a  power  distinctly  and  accurately  desci  ib-[456]-ed  ; 
but  to  remove  an  ambiguity  upon  the  face  of  the  instrument  which  creates  it, 
and  which,  by  using  general  and  indefinite  terms,  renders  it  capable  of  being 
satisfied  in  several  ways.  Therefore  it  is,  that  I  thiuk  we  may,  in  this  case,  look 
to  the  state  of  this  property  at  the  time  when  the  settlement  was  made,  in  order 
to  be  enabled  to  ascertain,  from  the  nature  of  her  estate  and  interest  in  the  property, 
and  the  circumstances  under  which  it  was  usually  demised  at  the  time,  what  her 
intention  was  with  respect  to  the  sort  of  power  which  she  was  desirous  of  having 
introduced  into  the  leases.  From  that  extrinsic  evidence  we  find  the  case  to  stand 
thus  : — Lady  Louisa  Barbara  Mansel  being  tenant  for  life,  with  a  power  of  appoint- 
ment in  fee,  of  a  very  considerable  estate,  part  of  which  was  then  let  out  upon  leases 
for  lives  at  small  rents,  payable  partly  in  money  and  partly  in  a  render  of  capons,  or 
money  at  the  election  of  the  landlord  :  and  those  leases  contained  powers  of  re-entry 
"  in  case  the  rents  reserved  should  be  behind  for  fifteen  days,  and  there  should  be  no 
sufficient  distress  upon  the  premises."  She  then  settled  that  estate,  amongst  other 
uses,  to  her  husband  for  his  life,  with  a  power  enabling  him  to  make  leases  of  a  part 
of  the  property  which  had  been  long  before  so  let  for  lives,  so  as  there  should 
be  reserved  the  ancient  and  accustomed  rents  ;  and  so  as  there  should  be  contained 
in  the  leases  a  power  of  re-entry  for  non-payment  of  the  rent :  and  also  with  a 
power  to  make  leases  at  rack-rent  of  other  parts  of  the  estate ;  so  as  they  should 
contain  powers  [457]  of  reentry  in  case  the  rent  should  be  in  arrear  for  twenty- 
eight  days.  The  true  question,  therefore,  which  arises  upon  these  powers  is,  whether 
by  requiring  in  the  life  leases,  generally,  a  power  of  re-entry,  she  meant  to  require 
more  than  the  same  description  of  power  with  which  the  then  existing  life  leases 
were  burthened ;  and  she  must  be  taken  to  have  known  what  that  power  was.  Had 
she  been  dissatisfied  with  it,  or  desirous  of  making  any  alteration  in  that  respect,  is 
it  to  be  supposed  that  she  would  not  have  used  more  definite  terms  in  the  requisition 
than  these  which  she  has  contented  herself  with,  requiring,  generally,  a  power  of 
re-entry?  more  especially  when  we  see  that  in  providing  for  securing  the  rack-rents, 
where  the  right  of  re-entry  is  obviously  of  .so  much  moi'c  importance,  she  gives  the 
tenant  an  indulgence  of  twenty-eight  days.     Can  it  be  supposed  that  she  intended 


7  PRICE,  458. 


SMITH   V.  noR  1029 


to  lie  less  indulgent  in  respect  of  the  suwU  rents  which  hoie  comparatively  no  propor- 
tion to  the  value  of  the  property  ?  I  cannot  consider  that  she  could  have  had  any 
such  intention.  Thei'efore — the  settlor  not  having  prescribed  or  suggested  any 
particular  species  of  power,  as  being  required  by  her  to  be  contained  in  the  leases ; 
and  as  the  power  which  this  lease  contains  is  reasonable,  and  amply  sufficient  to 
answer  every  legal  purpose  :  and  being  besides  the  very  species  of  power  which  was 
at  that  time  inserted  in  all  the  leases  in  force  upon  this  estate — I  submit  to  your 
liOrdships,  that  this  lease  was  warranted  by  the  terms  of  the  leasing  power;  and  that, 
for  these  reasons,  the  original  judg-[458]-ment  of  the  Court  of  King's  Bench  ought  to 
be  affirmed. 

Wood,  Baron. — In  answer  to  the  question  proposed,  (which  he  stated)  cxpresse<l 
his  opinion  to  lie, — that  the  power  contained  in  the  marriage  settlement  was  well 
executed. 

[His  Lordship  having  delivered  his  reasons  for  that  opinion  so  nearly  in  substance 
ill  the  terms  of  his  judgment  in  the  Exchequer  Chamber,  though  not  quite  so  fully, 
it  would  be  superfluous  to  repeat  them.]  He  concluded  by  saying,  that,  as  the  power 
of  leasing  leaves  it  to  the  discretion  of  the  lessor  to  make  a  reasonable  lease  :  and  as 
the  power  of  re-entry  contained  in  the  proviso  is  reasonable  in  its  conditions,  I 
therefore  think  that  the  lease  is  not  invalid. 

The  House  then  adjourned  till  Friday. 

Friday,  ISth  May. — Grahaji,  Baron  preceded  the  detail  of  his  reasons  for  the 
opinion  which  he  was  about  to  deliver,  b}'  stating  the  terms  of  the  first  leasing  power, 
and  jjarticularly  those  parts  of  it  which  refer  to  the  lands  then  leased  for  lives  or  3'ears 
determinable  on  lives,  and  require  as  a  condition  that  there  shall  be  reserved  in  all 
such  leases  as  should  be  made  under  it,  the  ancient  and  accustomed  or  as  great  and 
beneficial  rents,  duties,  and  services  as  were  then  reserved  and  made  payable ;  and 
the  other  principal  condition,  that  there  should  be  contained  thei'ein  a  power  of 
[459]  re  entry  for  non-payment  of  the  rent  to  be  leserved — and  he  then  read  the 
words  of  the  proviso  in  the  lease.  Now  (continued  his  Lordship)  how  all  these 
directions  which  we  find  in  this  leasing  power  were  to  be  pursued  without  a  general 
reference  to  the  tenor  of  the  former  leases,  I  am  at  a  loss  to  conceive.  Th;it  reference 
was,  in  point  of  fact,  had  ;  and  it  being  found  that  the  leases  uniformly  gave  the 
tenant  a  respite  of  fifteen  days  for  the  payment  of  the  rent,  and  that  there  was  also 
annexed  the  further  (jualitication  to  the  clause  of  re-entry,  that  there  be  no  sufficient 
distress  on  the  premises,  whereliy  the  arrearages  of  this  half-yearly  rent  of  one  pound 
might  be  fully  raised,  levied,  and  paid;  the  framer  of  the  lease  of  1803  adopted  the 
same  form  of  reserving  the  power  of  re-entry  in  that  lease :  and  the  question  now  for 
yonr  Lordships'  consideration  is,  whether  this  lease,  containing,  as  it  does,  a  clause  for 
re-entry  for  nunpayment  of  the  rent,  with  those  same  conditions  annexed,  is  a  proper 
and  valid  execution  of  the  power  given  by  the  settlement.  Whether  it  be  so  or  not, 
de])eiids,  as  I  conceive,  on  the  following  considerations: — whether  it  be  substantially 
confoimable  to  the  intention  of  the  creator  of  the  power — whether  the  objects  of  the 
annexed  conditions  are  reasonable  and  legal — and  whether,  in  their  eliect,  they  are 
injurious  to  the  rights  and  interests  of  the  remainder-man.  If  it  bo  not  admitted,  that 
this  power  is  capable  of  a  lilieral  construction,  (and  1  will  not  trouble  your  Lordships 
with  cases  to  shew  that  such  is  the  rule  [460]  with  respect  to  the  constnution  of  such 
powers  in  general)  at  least  it  must  be  admitted,  that  common  sense  should  prevail. 
Powers  of  this  description  pervade  the  settlements  of  all  the  great  and  opulent  families 
in  the  kingdom,  and  on  that  consideration  a  slight  or  immaterial  departure,  even  from 
a  strictly  prescribed  form,  ought  not  to  be  suffered  to  invalidate  the  execution  of  them. 
If  there  had  been  any  prescribed  form  or  mode  of  leasing  pointed  out  by  directions 
plainly  expres.sed  in  this  instrumi'iit,  that  mode  could  not  be  materially  departed  from 
I  allow  ;  for,  where  a  prudent  father,  tenant  for  life,  has  ])rovidod  by  the  execution 
of  such  a  power  as  this  for  his  younger  children,  where  the  eldest  son  would  otherwise 
succeed  to  the  bulk  of  tlie  property — if  a  question  should  arise  under  such  circumstaneee, 
the  consideration  of  the  state  of  the  property  would  dis]iose  you  to  give  every  oHcct 
to  such  a  power  as  might  best  accord  with  the  intention  of  the  creator  of  it,  rather 
than  permit  the  reversioner,  by  taking  advantage  of  an  objection  of  this  nature,  to 
avoid  the  leases,  to  the  prejudice  of  the  lessee,  or  to  the  younger  branches  of  the 
family  ag.iinst  whom  the  lessee  would  be  entitled  to  recover  out  of  the  lussets  of  tho 
lessor.     So  also  would  it  be  proper  to  consider  whether  any  sensible  inconvcMicnce  to 
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the  remainder-man  must  be  the  necessary  consequence  of  the  execution  of  the  power 
in  question,  with  reference  still  to  the  intention  of  the  settlor.  We  are  first  to  find  out 
then  what  the  creator  of  this  power  meant  by  the  terms  which  she  has  used  [461]  in 
expressing  this  condition  to  be  observed  in  the  exercise  of  it.  She  has  required  "  a  " 
power  with'.ut  prescribing  in  terms,  any  form  of  words,  or  any  particular  manner  in 
which  it  was  to  be  reserved.  It  is  a  very  general  direction,  that  the  lease  should 
contain  a  power  for  [or  because  of]  the  non-payment  of  the  rent.  So  general  a  direction 
must  leave  the  verbal  exposition  of  the  clause  to  further  care,  when  it  should  become 
necessary,  in  putting  it  in  practice,  to  give  to  it  terms  of  greater  precision  ;  and  no 
conve\'ancer  could  have  framed  a  clause  for  re-entrj'  in  the  very  words :  he  must  have 
in  some  respect  or  other  made  it  more  particular  and  precise.  A  power  necessarily 
implies  a  selection  of  one  out  of  several,  and  both  the  Common  Law  and  the  Statute 
have  furnished  different  modes  in  which  such  a  power  might  be  drawn.  Besides  it  is 
quite  clear,  from  the  general  tenor  of  the  instrument,  that  it  was  the  intention  of  the 
creator  of  the  power,  that  the  person  who  was  to  make  these  demises  should  abide  by 
the  form  in  which  the  former  leases  had  been  made.  This  general  direction  necessarily 
calls,  therefore,  independently  of  any  intention,  for  the  exercise  of  judgment  in 
the  execution  of  the  power — not  of  legal  or  definitive  judgment ;  but  of  the  fair 
discretion  of  the  party  to  whom  the  execution  of  it  was  intrusted  by  the  creator  of 
the  power. 

It  must  be  considered  sufficient  therefore  if  the  lessor  have  provided  such  a  power 
of  re-entrj'  as  should  be  fit,  suited,  and  adequate  to  the  [462]  occasion,  and  to  the 
legal  objects  of  such  powers,  and  be  commensurate  with  them.  And  what  are  the 
objects  of  powers  of  re-entry  as  I'ccognized  at  Law  and  in  Equity  ?  They  are  merely 
coercive  means  of  enforcing  the  payment  of  rent ;  and  that  is  now  the  only  ])urpose 
for  which  such  clauses  can  be  intended,  or  foi-  which  they  can  be  enforced  ;  for  Coui'ts 
of  Equity  would  never  have  suftered  them  to  have  been  inserted  for  any  other  purpose. 
They  would  always  enjoin  the  landlord  fiom  putting  them  literally  in  execution, 
whenever  the  tenant  should  pay  the  arrears  of  rent  and  costs.  The  remainder-man 
therefore  cannot  have  been  placed  in  a  worse  condition  by  the  qualifications  annexed 
to  this  clause  of  re-entry,  than  he  would  have  been  in  by  the  Law,  if  there  were  no 
such  qualifications  inserted. 

Then,  in  the  faithful  exercise  of  his  judgment  or  discretion  by  the  lessor  in  the 
execution  of  this  power  so  generally  worded,  he  would  naturally  consult  his  profes- 
sional adviser ;  and  he  again  would  necessarily,  upon  reading  the  terms  of  it,  resort 
to  the  former  subsisting  leases  of  the  same  property  in  order  to  ascertain  the  ancient 
rents,  duties,  and  services,  or  the  heriots  usually  reserved  ;  for  how  otherwise  could 
he  do  so  ?  Could  he,  on  reading  these  words,  forbear  to  examine  the  former  leases, 
where  he  would  be  sure  to  find  the  best  information  to  direct  him  ;  and  having  found 
what  were  the  usual  rents  and  services,  he  must  then  consider  of  the  fit  and  proper 
clauses  to  ensure  them  :  he  would  then  seek  fur-[463]-ther  to  learn  by  what  pro- 
visions that  had  usually  been  eflfected,  and  if  he  met  with  nothing  there  to  assist  him 
in  acting  agreeable  to  this  requisition,  which  is  much  too  general  and  uncertain  to 
follow  literally,  he  might  think  he  could  not  do  better  than  take  the  statute  of  the 
4  of  Geo.  the  II.  for  his  guide,  and  adopt  the  qualifications  which  were  then  considered 
l.)oth  at  Law  .and  in  Equity  to  be  most  reasonaljle  as  applicable  to  the  execution  of  such 
powers.  Whilst,  however,  I  think  that  the  execution  of  the  power  in  the  first  instance 
was  left  to  the  discretion  of  the  tenant  for  life,  I  do  not  say  that  his  discretion,  if  not 
conformable  with  it  in  any  veiy  material  respect,  would  conclude  the  Courts  of  Law; 
but  I  cannot  admit  that  the  validity  of  the  execution  of  a  power  should  be  left  to  the 
consideration  of  a  Jury,  or  the  determination  of  a  Court  of  Law,  in  the  first  instance, 
without  leaving  any  thing  to  the  discretion  of  the  lessor,  and  the  intention  of  the 
creator  of  the  power.  I  am  therefore  clearly  of  opinion,  that  the  former  leases  were 
properly  taken  as  a  guide  by  the  person  who  was  to  execute  the  power :  and  subject 
only  to  the  doubt  entertained  by  very  learned  men,  I  consider  them  decisive  evidence 
of  what  ought  to  be  the  true  construction  of  this  power  according  to  the  intention  of 
the  parties  to  the  settlement.  The  decision  of  Cooh;  v.  Bovlh  (Cowp.  819)  I  am  aware 
has  been  considered  to  be  over-ruled  by  subsequent  determinations  :  but  I  think  that 
case  very  [464]  liistinguishable  from  this,  because  the  Court  were  there  required  to 
put  a  construction  upon  a  covenant  sufficiently  explicit  in  its  terms,  and  without  any 
ambiguity  ;  whereas  the  terms  of  the  requisition  in  this  power  could  not  be  transcribed 
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literally  as  a  complete  covenant,  into  a  lease,  wilhout  some  ijiialification  to  perfect  the 
power  and  render  it  practicable.  The  creator  of  the  power  has  expressly  required  the 
old  and  accustomed  leases  to  be  consulted  in  many  respects,  and  whj-  should  they  not 
for  the  usual  clauses  wdiich  were  necessarily  to  be  engrafted  upon  the  covenants  for 
which  that  refeience  was  directed.  This  e.xtrinsic  evidence  therefore  was  not  resorted 
to  in  the  present  instance  for  the  purpose  of  explaining  the  meaning  of  the  instrument, 
but  as  a  guide  to  direct  the  party  who  was  to  exercise  a  judgment  in  preparing  a  further 
instrument,  according  to  the  general  requisition  of  a  power  in  the  former  as  to  the 
particular  manner  in  which  it  was  to  be  prepared  ;  and  where,  without  such  additional 
particularity  it  would  be  impracticable  in  effect ;  but  still  so  as  to  be  conformable  in 
substance,  I  admit,  with  the  directions  of  the  power  in  requiring  such  restrictions. 

]  will  not  involve  the  case  b}'  adverting  to  any  of  the  facts  in  evidence  whicli  arc 
beside  the  question,  but  proceed  at  once  to  the  objection  that  has  been  taken  to  this 
lease.  It  has  been  urged,  that  there  is  an  obvious  difference  between  reserving  a  simple 
power  of  re-entry,  and  one  which  should  be  clogged  with  conditions  not  [465]  authorized 
by  the  power  to  demise,  qualifying  the  right  reserved  and  impeding  its  execution.  It 
is  true  these  conditions  are  not  made  part  of  the  requisition  of  the  leasing  power,  in 
words,  but  I  say  they  are  in  substance  :  nor  do  they  in  effect  clog  the  right  or  impede 
its  execution  ;  but  on  the  contrary,  they  are  more  beneficial  to  the  remainder-man,  and 
facilitate  his  only  accessible  rights,  by  removing  the  ancient  Common  Law  difficulties 
under  which  he  would  have  laboured,  or  the  restraining  power  of  a  Court  of  Equity, 
if  those  (|ualifications  had  not  been  introduced.  [His  Lordship  here  enumerated  the 
formalities  attending  the  enforcing  the  right  of  re-entry  at  the  Common  Law,  (all  of 
which,  he  observed,  must  have  been  submitted  to  at  enormous  and  immediate  expence 
for  the  sake  of  a  distant  prospect  of  ultimately  recovering  a  rent  of  one  pound)  and 
descanted  on  the  advantages  to  the  remainder-man  of  being  placed  in  a  condition  to 
proceed  under  the  statute.]  I  assume,  continued  his  Lordship,  that  the  object  of  the 
statute  was  to  enable  the  landlord  and  tenant  mutually  to  avail  them.selves  in  a  more 
summary  way  of  the  benefits  which  the  equitable  jurisdiction  of  the  Courts  would 
previously  have  afforded  them  ;  but  I  have  never  understood  that  the  statute  intended 
the  power  of  re  cntrj'  to  be  ab.solute.  Now,  what  better  guide  than  the  provisions  of 
this  statute,  could  the  maker  of  the  lease  in  question  have  taken  in  the  execution  of  the 
leasing  power?  \\'hen  this  settlement  was  made,  the  statute  had  been  passed  many 
years  ;  and  the  beneficial  effects  of  its  operation  must  [466]  have  been  univensally  felt. 
The  objects  of  the  clause  for  reentry  for  non-payment  of  rent  therefore  Ijeing  merely 
and  solely  for  the  pur])ose  of  securing  and  enforcing  the  payment  of  it ;  and  as  it 
cannot  by  law  l)e  used  foi'  any  other  purpose,  I  am  clearly  of  opinion  that  the  incon- 
veniences which  have  been  pointed  out  in  this  ease  as  the  necessary'  consequence  of 
the  two  qualifications  which  are  annexed  to  this  proviso  for  re-entry  for  non-payment 
of  the  lent  reserved,  can  have  no  existence  in  fact ;  and  that  the  introduction  of  those 
(lualifications  into  the  power  of  re-entry  inserted  in  this  lease,  does  not  invalidate  the 
demise. 

As  to  the  authority  of  the  ease  of  C'oxe  v.  Day  which  has  been  relied  on  in  support 
of  the  ol)jecti<)n  founded  on  the  condition  of  there  being  no  suMicient  distress,  I  shall 
confine  myself  in  my  observations  on  that  case  to  what  has  lieen  said  liy  the  other 
.TiKlges.  I  find  that  I  have  been  reported  to  have  expressed  myself  in  terms  of 
animadversion  certainly  much  stronger  than  I  could  have  intended,  and  I  believe 
stronger  than  I  did.  All  that  I  meant  to  say,  and  all  that  I  think  I  did  say,  was,  in 
substance,  that  the  [jrcsent  case  was  very  distinguishable  from  that  of  TWe  v.  Ihii/ ; 
and  that  the  case  of  llatlcij  v.  Scot  was  decideiUy  opposcil  to  the  doctrine  said  to  have 
been  established  by  that  of  Cnxe  v.  Ihuj,  and  particularly  according  to  the  note  of  the 
former  case  as  taken  by  Mi'.  Butler.  I  said  that  I  e<3n.sidorc<l  tli.at  an  express  autliorit^', 
deciding,  that  [467]  the  (pialifications  of  the  power  of  re-entry,  which  form  the  founda- 
tion of  the  objections  taken  to  this  lease,  did  not  make  void  a  lease  executed  under  such 
a  power.  Some  expressions  of  disapprobation  may  have  csca])od  mc,  and  probably  did, 
(if  a  doctrine  contrary  to  that  determination,  and  which  I,  for  one,  do  not  consider 
impugned  by  the  ultimate  opinion  of  the  Court  upon  the  facts  of  the  case  of  Cuxc  v, 
Iliiii.  (Jf  the  incidental  <lict.i.  attributed  to  Lord  Lllcni)orough  in  the  course  of  the 
argument,  which  may  be  considered  as  adverse  to  the  doctrine  in  llolhij  v.  Sad,  I 
might  have  observed,  while  {■ontrasting  the  two  cases  and  balancing  the  authorities, 
that  tliat  groat  legal  character  Loiil   Kllenhorough  would  be  more  likely  to  overlook 
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reasons  fouiidud  on  uqiiitable  grounds  than  Lord  Mansfield  ;  and  all  that  I  meant  was, 
to  have  placed  the  two  decisions  on  fair  and  equal  terms,  leaving  the  pi'eponderance 
of  either  on,  the  equipoise,  to  their  own  due  weight.  Having  stated  the  substance  of 
what  I  meant  to  sa^^  upon  the  former  occasion,  I  now  add,  that  I  entirely  agree  with 
one  of  my  learned  Brothers  (Mr.  Justice  Best)  in  considering,  that  a  necessity  having 
been  imposed  on  the  reversioner,  that  the  rent  should  be  lawfully  demanded,  was  a 
deviatioti  from  the  power  which  creates  a  very  material  distinction,  and  very  much 
confirms  my  view  of  it.  There  are  also  these  further  very  marked  points  of  difference 
between  the  two  cases.  In  Coxc  v.  Jkii/  there  were  no  such  limitations  of  the  particular 
estate  as  there  are  here.  [468]  The  tenant  for  life  had  power  to  let  all  or  any  part 
of  the  premises  for  short  terms  absolute  in  possession,  without  taking  any  fine  for 
making  such  leases,  reserving  the  best  and  most  improved  rents.  There  were  there 
no  terms  of  reference  to  the  state  of  the  property,  or  to  former  modes  of  leasing,  or 
to  ancient  rents  or  services.  There  was  nothing  left  to  further  judgment  or  discretion, 
and  nothing  extrinsic  to  be  inquired  of :  and  the  lessor  was  not  referred  to,  nor  did 
he  require  any  thing  as  a  guide  in  framing  the  leases  which  he  might  grant  under  the 
power.  All  these  circumstances  of  difference  wholly  distinguish  the  cases,  and  make 
it  unnecessary  to  advert  to  the  doubt  thrown  on  the  decision  in  Co.ce  v.  Uai/,  by  the 
determinations  in  Hotky  v.  Sad  and  in  the  present  case.  The  question  therefore  may 
be  considered  as  unfettered  by  decisive  uncontradicted  authority,  either  way  :  and  I 
see  no  reason  for  changing  my  former  opinion  that  this  lease  is  a  valid  execution  of 
the  power. 

Richards,  Lord  Chief  Baron,  having  stated  the  question,  proceeded  in  substance 
as  follows  : — I  entirely  concur  in  the  opinion  which  my  Brother  Graham  has  just 
delivered  upon  the  question  propounded  to  us  by  your  Lordships  ;  and  I  derive  (as 
he  has  done)  the  reasons  upon  which  my  own  opinion  is  founded,  principally  from  the 
terms  of  the  instrument  by  which  the  several  leasing  powers  are  given.  [Here  his 
Loi'dship  stated  the  terms  of  the  three  powers  &c.,  and  the  material  facts  of  the  case 
applying  to  the  present  question  of  the  construction  of  the  first.]  Xow  what  occurs 
[469]  to  me  as  most  matei'ial  to  observe  with  respect  to  the  different  conditions  on 
which  the  three  powers  are  to  be  exercised  as  explanatory  of  the  intention  of  the 
ci'eator  of  them  with  respect  to  the  mode  in  which  the  powei'  in  question  was  to  be 
executed,  is  this.  In  the  third  power — that  which  enables  the  tenant  for  life  to  make 
leases  of  the  mines — we  find  that  no  clause  of  re-entry  for  non-payment  of  rent  is 
required  to  be  inserted.  In  the  second  power,  or  that  which  authorizes  demises  for 
terras  of  years  absolute,  the  leases  are  required  to  contain  a  clause  of  re-entry  in  case 
the  rent  should  be  unpaid  by  the  space  of  twenty-eight  days.  Such  is  the  qualification 
of  the  power  of  re-entry  expressly  prescribed  where  the  rent  and  the  beneficial 
occupation  run  together  and  are  co-extensive  and  to  be  considered  of  the  same  value. 
Then  the  power  in  question  (which  is  the  first  in  the  deed)  enables  Lord  and  Lady 
Vernon,  as  either  should  become  tenant  for  life,  to  demise  such  parts  of  the  estate 
as  had  been  before  demised  for  lives  or  years  determinable  on  lives  for  the  same  term, 
reserving  the  ancient  and  accustomed,  or  as  great  and  beneficial  rents,  duties,  and 
services,  or  more,  as  had  been,  Sec.  Now  it  appears  to  me,  as  my  Brother  who  last 
addressed  your  Lordships  has  alieady  well  observed,  to  be  cj^uite  impossible  to  know 
what  was  to  be  done  by  the  person  who  should  have  to  exercise  this  power  of  leasing, 
so  as  to  execute  it  conformably  with  the  intention  of  the  creator  of  it,  without  looking 
into  the  legal  instruments  then  existing  affecting  the  pro-[470]-perty  of  this  family, 
and  particularly  the  then  subsisting  leases,  and  all  such  papers  as  had  been  executed 
between  the  landlords  and  their  tenants,  regarding  the  various  modes  of  tenure  of  the 
several  parts  of  this  estate,  and  the  general  state  of  the  family  property.  [His  Lord- 
ship then  adverted  to  the  provi.so  for  re-entry  on  non-payment  of  the  rent  contained 
in  the  lease  in  question,  and  stated  its  terms  and  those  of  the  two  qualifications.]  On 
the  trial  of  the  ejectment  former  leases  were  produced  to  shew  that  this  proviso  so 
qualified  had  lieen,  on  all  occasions,  introduced  as  one  of  the  usual  conditions  on  which 
this  part  of  the  property  had  lieen  accustomed  to  be  demised  :  and  how  could  that 
u.sage  be  otherwise  ascertained  ?  I  consider  that  that  fact  was  matei'ial  for  the  con- 
sideration of  the  Jury  in  such  a  case  as  this  ;  and  it  was  for  that  purpose  fit  and 
p-oper  that  they  should  look  into  the  leases  which  were  unexpired  at  the  time  when 
the  deed  of  settlement  was  executed  ;  and  therefor'e  it  must,  as  a  necessary  conse- 
quence, be  my  opinion  that  those  leases  were  properly  admitted  in  evidence  at  the 
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trial  to  prove  llic  fact  of  such  a  proviso  being  usual  aud  cuslomary  and  coiifoi'inable 
with  the  ancient  practice  in  the  family  of  demising  the  same  property. 

Now  the  words  of  the  leasing  power  on  which  this  question  arises  are,  "And  so 
as  there  be  contained  in  every  such  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved."  A  more  general  power  cannot  well  be  expressed  or  conceived. 
The  requisition  is  without  any  [471]  qiialiticatiou.  A  power  only  is  required,  and  that 
power  is  to  be  for  non-payment  of  the  rent,  and  not  on  non-payment,  as  was  well 
argued  at  the  Bar,  which  latter  word  might  perhaps  have  been  considered  as  having 
reference  to  the  time  of  the  accrual  of  the  right  of  I'e-entry  ;  (if  that  had  been  the 
word  used)  but  the  word  is  for,  which  must  be  taken  to  be  used  solely  with  reference 
to  the  occasion  on  which  it  was  to  be  given. 

Now,  in  this  case,  where  the  lessee  must  have  paid  to  the  lessor,  in  consideration 
of  his  lease,  the  full  value  of  his  interest  at  once,  at  the  commencement  of  the  term, 
exclusive  only  of  the  small  nominal  rent  of  21.  a  year,  is  it  to  be  supposed,  that  it  was 
the  intention  of  the  creator  of  these  powers  to  vacate  in  one  instant  a  lease  so  granted 
for  valuable  consideration,  for  an  accidental  and  trivially  inconvenient  default  in  the 
payment  of  .so  inconsiderable  a  rent,  where  the  rent  and  the  occupation  run  together? 
That  construction  would  have  the  eflect  of  putting  such  tenants  in  a  much  worse 
condition  than  those  who  had  leases  under  the  other  power  at  a  rack  rent,  and  who 
were  not  to  pay  any  thing  until  after  they  had  enjoyed  the  possession  of  the  premises, 
and  were  then  to  be  indulged  with  an  extension  of  the  time  for  payment  of  their  rent 
for  twenty-eight  days  beyond  the  day  ti.\ed  by  their  lease. 

Lord  Vernon  then  having  occasion  to  exercise  the  first  leasing  power,  and  finding, 
from  the  settlement,  that  a  power  of  re-entry  was  to  be  [472]  contained  in  the  lease 
he  was  about  to  make,  inserts  therein,  in  the  execution  of  the  power  by  which  he  was 
authorized  to  make  the  demise,  the  proviso  contained  in  the  lease  in  (jucstion  :  (the 
terms  of  which  his  Lordship  stated). 

The  question  arising  upon  that,  and  which  is  now  for  your  Lordships'  consideration, 
is  whether  that  proviso  is  agreeable  to  the  terms  of  the  leasing  power  given  to  him 
by  the  settlement.  Two  objections  were  made  to  it  on  the  part  of  the  lessor  of  the 
plaintiff.  One  is,  that  the  time  for  re-entry  for  non-payment  of  the  rent  h;is  been 
extended  in  the  proviso  fifteen  days  beyond  the  time  authorized  by  the  power; 
whereas  the  right  of  re-entry  should  have  been  immediate  and  absolute.  The  other 
is,  that  the  power  of  i-e-entry  is  reijuired  to  be  reserved  without  reference  to  any 
condition  ;  whereas  there  has  l^een  supeiadded  to  it  in  the  proviso  a  condition,  that 
the  lessor  or  levei'sioner  shall  not  be  permitted  to  re-enter  so  long  as  there  is  asutiicient 
distress  upon  the  j^'emises.  My  Lords,  the  answer  to  those  objections,  as  it  appears 
to  me  is,  that  it  is  cleaily  established,  that  in  the  construction  of  all  powers  we  are 
to  be  governed  by  the  intention  of  the  parties  creating  them  ;  and  that  intention  must 
in  all  cases  be  collected  from  a  fair  interpretation  of  the  language  in  which  they  are 
worded.  In  this  case,  all  that  we  can  collect  from  the  words  of  the  power  is,  that  it 
was  the  intention  of  the  parties  to  the  deed  that  there  should  be  a  power  to  re-enter, 
contained  in  the  leases  to  be  made  under  [473]  the  power,  in  the  settlement  now 
under  consideration.  The  words  are  too  general  to  aflbid  any  precise  directions 
respecting  the  execution  of  it ;  and  therefore,  the  fair  exposition  of  it  must  be  collected 
from  the  situation  of  the  parties  under  all  the  circumstances  attending  the  state  of 
the  properly  at  the  time  when  the  settlement  was  made.  (His  Lordship  then  adverted 
to  the  circumstances  of  the  case,  and  continued  :)  Now  tlie  ol)ject  of  the  creator  of  the 
power  in  this  case — as  it  is  to  be  gathered  from  the  seltlemont,  wiien  expoumlcd 
according  to  those  rules  by  the  terms  of  the  insti'ument,  regard  being  also  liatl  to  the 
facts — was  clearly,  as  1  think,  to  have  the  new  lease  [)lanned  on  the  old  and  accustomed 
terms  of  the  former  leases.  One  of  those  terms  was,  that  there  should  lie  a  clause 
of  re-entry  similar  to  the  ])rcseut  for  non-payment  of  the  rent,  as  we  lind  from  the 
fact  of  such  a  clause  having  been  uniformly  inserted.  It  has  been  ruled  in  many 
eases,  that  courts  are  to  be  more  liberal,  if  any  inclination  may  be  allowed  in  construing 
leases  made  under  powers,  rather  in  favor  i)f  the  lessee  against  the  lessor,  where  the 
power  proceeds  from  the  owner  of  the  inlieritance  than  where  it  proceeds  from  a 
stranger;  and  it  has  been  contended,  in  argument,  that  that  distinction  is  to  be  taken 
in  this  ease;  liecause  the  estate  originally  moved  from  Lady  Vernt)n  :  so  that  Lord 
Vernon,  the  tenant  for  life,  who  made  this  lease  under  the  power  given  to  him  by  her 
is  to  be  regarded  as  a  stranger,  he  h.iving  originally  no  interest  in  the  estate ;  and 
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that  theie-[474]-foie  his  acts  are  to  be  construed  more  strictly  against  the  lessee,  and 
in  his  own  favor,  than  if  he  had  been  originally  the  owner  of  the  estate.     But  we  find 
here,  by  looking  to  the  uses  of  the  settlement,  and  I  beg  of  your  Lordships  to  observe 
this,  that  the  same  power  is  given  in  the  same  terms  to  Lady  Vernon  in  each  particular 
instance.     Therefore,  the  power,  though  exercised  by  Lord  Vernon,  must  be  construed 
in  the  same  way  as  if  it  had  been  exercised  by  Lady  Vernon  :  and  if  so,  we  must  there- 
fore consider  this  lease,  as  if  it  had  been  executed  by  the  person  fi'om  whom  the  estate 
originally  moved,  and  who  may  fairly  be  considered  as  in  a  situation  similar  to  the 
case  which  I  am  about  to  suggest  and  upon  which  some  of  your  Lordships  can  have 
no  doubt.     Now,  let  us  suppose  that  a  landlord  having  a  fee  simple  in  his  property, 
should   enter  into  an  agreement  in  writing  with  his  tenant  to  grant  him  a  lease 
on  certiiin  conditions  ;  and  one  of  those  was,  that  it  should  contain  a  power  of  re-entry 
for  non-payment  of  the  rent  to  be  reserved.     If  it  should  afterwards  become  necessary 
to  file  a  bill  in  Equity  for  a  specific  performance  of  that  contract ;  a  Court  of  Equity 
would,  upon  making  a  decree  for  a  lease,  order  it  to  be  referred  to  the  Master  to 
settle  the  terms  in  which  such  lease  should  be  framed.     Can  any  one  doubt,  that  on 
such  a  reference,  the  intention  and  meaning  of  the  parties  to  be  collected  from  all 
the  circumstances  of  the  case,  ought  not  to  be  considered.     The  question  of  intention 
would  be  the  only  guide  where  the  words  are  the  same  or  as  general  as  those  which 
[475]  are  used  in  this  power.    The  Court  of  Equity  would  order  the  power  of  re-entry 
to  be  qualified  with  usual  and  rea.sonable  conditiou.s,  such  as  the  qualifications  of  the 
present  power  are.     They  would  unquestionably  extend  the  period  for  re-entry  to  a 
reasonable  time  beyond  the  day  fixed  for  the  payment  of  the  rent,  referring,  at  the 
same  time,  to  a  sufiiciency  or  insufticiency  of  distress,  as  in  the  present  lease.    I  mention 
this  case  of  an  agreement,  because  it  seems  to  me  to  apply  very  closely  to  the  case 
before  your  Lordships.     Courts  of  Equity  adopt  the  same  principle  and  practice  in 
hundreds  of  instances,  such  as  leases  liy  guardians,  of  infants,  committees  of  lunatics, 
and  the  like.     The  Court  so  acts  because  it  will  execute  the  intention  of  the  parties  : 
and  a  Court  of  Law  in  construing  powers  is  equally  bound  to  adopt  the  intention  of 
the  parties  creating  the  power  ;  nor  is  there  any  dift'erence  recognised  in  Courts  of 
Equity  between  powers  and  any  other  instruments  in  their  effect  and  operation.     If, 
therefore.  Lord  Veinon  had  agreed  to  grant  a  lease  according  to  the  terms  of  this 
jDower,  and  a  bill  in  equity  had  been  filed  for  a  specific  performance,  and  the  prayer 
of  that  bill  had  been  decreed  ;  the  power  of  re-entry,  required  to  be  inserted  in  the 
lease,  would  have  been  drawn  up  in  the  Master's  office,  qualified,  as  this  is,  with  the 
conditions  now  objected  to,  as  being  the  usual  terms.     The  Court  would,  I  doubt  not, 
direct  a  lease  to  be  executed  with  a  power  of  re-entry,  upon  the  usual  and  reasonable 
terms  which  .should  be  according  to  its  construction  agreeable  to  the  intention  of  the 
[476]  parties  creating  the  power,  and  I  presume,  the  lease  to  be  executed  under  the 
orders  of  the  Court,  would  be  similar  to  that  which  has  been  executed  in  this  case. 
I  am  the  more  willing  to  refer  to  the  proceedings  of  a  Court  of  Equit}',  because  I  am 
speaking  in  the  presence  of  those  who  have  perhaps  more  knowledge  and  experience 
than  any  persons  of  the  present  or  former  times.     If  then  the  Court  of  Chancery 
would  have  directed  a  lease  to  be  made  under  these  circumstances  in  precisely  the 
same  terms,  how  can  we  now  say  that  this  lease  is  invalid,  because  it  contains  these 
conditions  1     I  understand  too,  for  lam  unwilling  to  advert  to  my  own  experience, 
that  the  practice  of  conveyancers  in  respect  to  the  clause  of  re-entry  for  non-payment 
of  rent  has  always  been  uniformly  consistent,  in  giving  an  extension  of  the  time  beyond 
the  day  of  payment ;  and  that  practice  is  founded  on  an  assumed  intention  of  the 
parties.    For  that  reaison  the  most  eminent  conveyancers,  as  we  find  from  the  established 
precedents,  have  ever  been  in  the  habit  of  extending  the  time  to  any  such  number  of 
days  as  under  the  circumstances  they  may  have  considered  reasonable  :  and  although 
so  delaying  the  payment  may  in  some  cases  be  contrary  to  the  strict  terms  of  a  power ; 
yet  it  has  always  been  done,  and  it  would  be  a  just  course  even  if  it  were  not  the 
universal  practice.      The  uniformity  of  the  practice  of  proceeding  on  the  intention 
ascribed,  affords  strong  evidence  of  its  acknowledged  propriety  :  and  it  is  so  inveterate 
that  it  would  be  highly  dangerous  now  to  affect  it ;  and  I  have  ever  understooil  that 
the  Judges  have  always  considered  an  uni-[477]-versal  or  even  a  veiy  general  practice 
amongst  convej'ancers  a  sufficient  ground  for  their  decisions  ;  although  they  might  not 
have  entirely  approved  of  the  principle  on  which  that  practice  had  proceeded.     On 
that  point,  therefore,  namely,  the  extension  of  the  time,  I  am  of  opinion  that  this  lease 
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is  valid  ;  and  that  the  pioviso  for  re-entry  (.'ontained  therein,  is  a  good  exeeution  of 
the  power.  I  have  always  been  strongly  inclined  tu  support  the  lease  against  that 
first  objection  on  these  gronnds,  and  I  think  that  it  ought  not  to  prevail. 

As  to  the  other  ground  of  objection  I  have  not  been  able  to  learn  that  any  general 
luiderstanding,  respecting  the  practice  of  inserting  such  a  condition  in  similar  clauses, 
in  respect  of  the  execution  of  powers,  has  pievailed  among  conveyancci-s,  nor  can  I 
find  that  any  decision  has  taken  place  by  which  I  must  consider  myself  bound,  in  a 
judicial  point  of  view.  In  the  absence  of  all  authority  therefore  1  must  confess  that 
the  very  strong  and  able  arguments,  which  were  pressed  upon  the  point,  had  at  first 
certainly  very  considerable  intluence  on  mj'  judgment,  and  induced  me  to  form  that 
opinion  which  I  have  before  given  upon  this  case.  But  on  further  consideration,  I 
am  glad  to  find  myself  compelled  by  more  mature  deliberation  to  retract  the  opinion 
which  1  had  then  formed ;  because  I  now  incline  to  think,  that  those  who  then  ditiered 
from  me,  in  holding  this  second  objection  to  be  also  unfounded,  entertiiined  the  more 
correct  view  of  the  case ;  and  I  feel  great  consolation  in  thus  having  the  opportunity 
of  doing  so.  Not-[478]-withstanding  it  is  very  true,  that  the  condition  now  in  (piestion 
would  subject  the  reversioner  to  some  incon\'enienees — and  that  was  a  consideration 
which,  in  the  former  occasion,  weighed  very  considerably  with  me  ;  yet  if  I  am  right, 
in  now  holding  this  lease  to  be  a  good  execution  of  the  power,  on  the  ground  that  it 
is  conformable  to  it,  regard  lieing  had  to  the  intention  of  the  creator  of  the  powers  on 
the  first  point  (which  was  that  the  right  of  re-entiy  to  be  reserved  was  to  be  reasonable 
in  its  terms),  there  is  nothing  to  prevent  us  froui  enquiring  further,  as  to  whether 
this  other  condition  also,  the  absence  of  a  sutticient  distress,  be  not  ei|ually  a  reasonable 
qualification  :  and  if  it  be,  we  must  then  hold,  that  that  is  likewise  within  the  intention 
of  the  creator  of  the  power  ;  and  therefore  conformable  to  the  terms  of  the  requisition. 
Every  man's  experience  infoinis  him,  that  such  a  qualification  of  the  clause  of  re-entry 
is  usual  in  leases  in  general ;  and  therefore  it  must  be  considered  to  be  a  reasonable 
qualification.  Then  the  presence  of  the  same  condition  in  all  the  preceding  leases 
which  were  given  in  evidence,  proves,  that  in  the  estimation  of  the  family  it  was 
deemed  reasonable  and  pioper,  according  to  their  construction  of  its  import.  The 
deed  too,  which  gives  the  power  to  demise,  requiies  the  insertion  of  a  power  of  re-entry 
in  the  leases,  in  the  most  general  terras,  re(|uiring  indefinitely  a  power  of  re-entry  for 
uon-paymenl  of  rent,  and  specifying  no  mode  in  which  that  power  is  to  be  leserved  : 
neither  prescribing  noi'  prohiliit  [479]-ing  any  qualification  or  condition  ;  but  leaving 
it  entirely  o])un  to  the  discretion  of  the  lessor.  Then  we  find,  that  in  point  of  fact,  this 
lease  does  contain  a  clause,  giviiig  a  power  for  re-entry  for  non-payment  of  rent:  and 
under  a  requisition  in  terms  so  general  and  indefinite,  I  cannot  but  consider,  that  a 
power  of  re-entry,  with  the  usual  and  reasonable  qualifications,  would  satisfy  the 
condition  on  which  such  leases  were  to  be  made.  By  such  a  power  of  reentry  all 
which  the  law  requires  to  be  exacted  is  security  foi'  the  payment  of  the  rent :  it  is,  as 
it  were,  penal  ;  and  these  (pialifications  are  no  more  than  conditions  which  the  law 
would  require  to  have  failed,  before  it  would  enforce  the  terms  of  the  power  ;  and  if 
so,  the  conditions,  upon  which  alone  this  power  could  bo  enforced,  are  reasonable  and 
proper,  and  therefore  not  inc(jnsistent  with  the  power  to  denn'se.  The  reason  and 
object  of  those  conditions  are  (|uite  obvious.  The  power  itself  being  only  to  secure 
the  payment  of  rent,  a  C'ouit  of  Ivpiity,  acting  on  reasonable  grounds,  has  always  held 
it  to  be  satisfied  by  payment  of  the  rent  in  arrear,  and  costs  ;  because  the  clause  being 
merely  to  secure  the  rent  to  the  reversioner,  it  ought  not  to  be  i)ermitted  to  destroy 
the  interest  granted  to  the  lessee.  Such  was  always  the  principle  on  which  Courts  of 
Equity  acted  ;  and  now  the  Legislature  (by  the  stat.  of  the  4th  of  (too.  the  II.,  an  act 
expressly  passed  in  aid  of  landkirds)  has  transferred  it  into  the  law,  which  must  bo 
considered  as  a  legislative  rec^jgnition  that  the  condition  of  the  clause  is  reasonalilo 
and  proper,  and  [480J  it  ought  to  be  a  suHici(wit  authority  for  sanctioning  its  insertion 
in  the  execution  of  a  general  power  to  demise,  recpiiring  only  a  clause  ot  re-entry  for 
non  payment  of  the  rent. 

I  beg  here  again  to  request  yoiu'  l.oidships' attention  to  the  ob.servations  which  1 
have  before  made  on  the  proceedings  of  t'ourts  of  Ivpiity  ;  iis  they  ap])ly  to  this  head 
as  well  as  to  the  former.  I  concur  in  .saying  that  those  Courts  would  direct  a  dauso 
similar  to  that  wlii<li  is  now  in  question.  Now  let  mo  sup])oso  that  this  had  i)0(:ti  a 
lease  granted  by  Lady  N'ernon,  in  which  case  it  has  not  been  denied  that  it  would  l)o 
according  to  the  power;  because,  as  the  estate  moved  from  her  1.^3'8hip,  she  would 
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not  have  been  a  stranger ;  and  as  the  construction  of  the  power  would  then  be  more 
in  favour  of  the  lessee,  the  lease,  in  its  present  terms,  would  be  considered  to  be  valid  : 
and  there  can  be  no  difl'erent  construction  of  the  same  words  ;  for  the  construction,  in 
both  cases,  must  be  on  the  intention  ascribed  to  the  parties  who  used  them  in  the 
settlement.  Then  the  lessee  is  a  purchaser,  for  valuable  consideration,  under  that 
settlement ;  for  he  has  paid  the  value  of  the  estate,  proportionate  to  the  term  demised 
to  him,  except  the  small  rent  and  the  duties  ;  and  we  are  therefore  bound  to  protect 
his  interest,  if  consistently  with  the  terms  of  the  power,  and  the  circumstances  of  the 
case,  we  can  do  so :  and  most  assuredly,  every  Court  must  feel  inclined  to  support  the 
lease,  which  has  been  executed  by  Lord  Vernon  to  the  plaintifF  in  error.  The  clause 
objected  to  is  reasonable,  and  [481]  perfectly  calculated  to  secure  the  rent — it  is 
inserted  in  all  general  leases — it  is  sanctioned  by  Parliament — it  is,  as  I  concur,  agree- 
able to  the  proceedings  in  Courts  of  Equity,  which  act  on  the  intention  of  parties, 
collected  from  the  insti'uments  executed  by  them — and  it  is  consistent  with  all  the 
other  leases  in  the  family,  made  under  similar  powers. 

Under  these  circumstances,  therefore,  1  confess,  that  on  further  and  better  con- 
sideration of  the  (juestion,  I  am  of  opinion  that  this  lease  is  valid  :  and  that  it  is.  as 
now  worded  (but  that  in  any  other  terms  it  would  not  lie  so)  a  good  execution  of  the 
power,  according  to  the  intention  of  the  parties  to  the  deed  of  settlement. 

Dallas,  Lord  Chief  Justice  (C.  B.).  In  answer  to  the  question  which  your  Lonl- 
ships  have  been  pleased  to  propose  to  the  learned  Judges,  I  am  of  opinion  that  the 
lease  in  question  is  invalid,  as  not  being  a  good  execution  of  the  power. 

Two  objections  arise  for  your  Lordships'  consideration.  The  first  is  founded  on 
the  extension  of  the  time  for  payment  of  the  rent  by  fifteen  days  :  the  second,  on  the 
clause  providing  that  there  be  no  sufficient  distress.  The  case  has  been  argued  at  the 
Bar,  and  considered  by  the  learned  Judges,  on  the  double  ground  of  authority  and 
principle,  and  to  each  of  those  grounds  1  shall  sepai'ately  advert. 

[482]  And  first  as  to  the  fifteen  days — I  consider  that  on  that  point  this  case  is 
untouched  by  authority,  at  least  there  is  no  decision,  entitled  to  be  regarded  as  an 
authority,  governing  the  case  before  your  Lordships.  The  single  case  cited  (from 
Willes)  is  of  a  negative  nature,  that  is,  it  is  one  in  which,  although  other  objections 
were  taken,  this  was  not.  On  that  case  I  think,  with  great  deference,  a  great  deal 
too  much  stress  has  been  laid  ;  for  without  saying,  at  present,  whether  the  objection 
be  well  or  ill  founded — good  or  bad,  intrinsically  considered,  I  will  only  observe,  that 
when  it  is  seen  how  it  weighs  with  many  learned  persons,  now  that  it  is  taken  ;  it 
seems  to  me  that  it  is  going  a  great  way  indeed  to  assume,  that,  if  it  had  been  taken 
formerly,  it  would  not  have  succeeded  ;  and  much  too  fai'  to  infer,  that  not  having 
been  taken,  it  is  to  be  considered  as  proof  that,  by  common  consent,  it  was  treated  as 
not  tit  to  take.  The  more  natural  and  rational  supposition  I  should  apprehend  to  be, 
that  it  was  not  adverted  to  at  the  time ;  at  least,  this  is  the  opinion  I  should  form  ; 
for  I  know  not  on  what  legitimate  ground  of  reasoning  we  can  assume,  that  what 
appears  to  be  deemed  so  important  now  was  considered  and  rejected  as  utterly 
unfounded  then. 

Still,  however,  giving  to  that  case  all  the  weight  it  is  fairly  entitled  to  ;  it  is 
admitted  to  be  but  negative  authority.  And  the  question  now  occurring  and  requiring 
positive  decision,  it  must  be  examined  and  determined  on  express  authority,  if  there 
be  any  ;  or  if  there  be  no  authority,  then  [483]  on  principle.  Such  then  being  the 
only  case  to  be  found  applying  to  the  objection  founded  on  the  fifteen  days,  1  will 
next  consider  the  authorities  applying  to  the  provision  as  to  there  being  no  sutliciont 
distress. 

Here  again,  in  support  of  the  validity  of  the  lease,  one  case  only  has  been  cited, 
as  bearing  directly  on  the  point,  viz.  Hutley  v.  Scot.  On  that  case  I  shall  not  waste 
time  by  dwelling  longer  than,  in  this  last  stage  of  the  discussion,  I  feel  to  be  necessary  : 
and  therefore,  as  to  the  impeifection  of  the  report — the  chai'acter  of  the  repoi-tei'  as 
such — the  insutKcicncy  of  the  reasoning  as  reported — and  the  other  grounds  of  objec- 
tion made  by  some  of  the  learned  Judges  with  whom  I  agree  in  opinion,  to  these  1 
shall  merely  refer :  repeating  only  for  myself  what  I  said  upon  a  former  occasion,  and 
am  not  disposed,  on  reflection,  to  retract.  The  particular  point  now  under  considera- 
tion does  not  appear  to  have  been  adverted  to  then  in  the  decision,  reported  as  it  is ; 
still  as  it  must  have  been  ditterent  if  the  objection  then  and  now  made  had  been 
deemed  valid — I  think  that  in  fairness  1  must  take  it,  such  as  it  is,   to  be  a  case 
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adverse  to  tlic  opinion  wliicli  I  entertain.  Takinu;  it  then  a.s  such,  and  tiyin:;  it  as 
authority  upon  the  ground  of  ohjection  to  which  at  present  I  am  addressing  mj' 
observations,  the  extension  of  the  time  to  fifteen  days,  the  first  objection  to  it  is,  that 
it  is  a  single  case  not  professing  to  be  grounded  on  any  that  bad  preceded  it,  nor 
ajjpearing  to  have  been  supported  by  any  that  have  followed  it :  but,  on  the  contrary, 
the  only  case  which  has  [484]  since  approached  the  question — that  of  Uoxc  v.  Day — is 
in  direct  opposition  to  it ;  for  so  I  consider  it,  and  for  reasons  which  1  shall  presently 
give.  I  need  scarcely  add,  that  a  case —dissented  from  as  it  now  is  by  so  many  of 
the  learned  Judges,  admitted  to  be  inconsistent  with  the  decision  in  Coxe  v.  Day,  and 
at  all  events  confessedly  at  variance  with  the  obsei'vations  and  reasoning  of  Lord 
Plllenboroiigli  thronghont  the  whole  of  the  argument  in  that  case — can  scarcely,  as 
mere  authority,  be  considered  of  much  avail. 

In  op])osition  to  Ilotky  v.  Scot,  as  I  have  said  it  ajipears  to  me  to  be,  is  the  case  of 
Core  V.  Day.  Hut  here  again  I  wish  to  deal  fairly  with  the  whole  subject  of  authority. 
And  though  to  a  certain  degree,  and  to  what  degree  I  shall  presently  examine,  that 
case  must  be  permitted  to  operate ;  still,  I  think,  it  is  not  to  be  relied  on  strictlv  as  a 
perfect  authority  even  in  favor  of  my  view  of  the  subject :  first,  because  if  Hotley  v. 
Scot  lie  rightly  I'ejjoi-ted,  it  would  bo  in  opposition  to  Core  v.  Day ;  and  thus  we  should 
only  have  case  against  case  :  and  fnrthcM-,  with  respect  to  CVwv  v.  Day,  of  the  two 
leai'ucd  Judges  of  the  Court  of  King's  ilench  who  now  support  the  judgment  of  that 
Court,  it  is  disapproved  of  l)y  one  as  to  the  grounds  on  which  it  stands,  and  exjjressly 
and  in  tei-ms  dissented  from  by  the  other:  and,  lastly,  because,  being  a  decision  of 
the  same  Court  by  which  this  case  was  in  the  first  instance  decided,  if  it  l)o  distinguish- 
alile,  as  it  is  contended  it  is,  then  it  does  not  apply  ;  and,  if  not  to  be  disinguished, 
nothing  [485]  of  authority  can  result  from  two  cases  decided  by  the  same  Court  in 
oppositioir  to  each  other-. 

To  dispose  therefor-e  of  the  whole  subject  of  anthor-ity,  it  appears  to  me  that, 
though  these  cases,  as  cited,  have  aftbrded  much  matter  for  observatiorr  and  aigumcrrt, 
they  fur'rrish  nothirrg  like  authority,  when  eorr-eetly  cousider-ed  in  a  judicial  |)oint 
of  view. 

A  word  or  two  orrly,  befoi'C  qiiittiirg  this  par't  of  the  subject,  oir  what  has  been 
much  relied  on  as  applied  to  the  oljjcction  of  the  fifteerr  (lays,  namely,  that  the 
])r'evalence  of  such  leases,  which  ar'e  accor-dirrg  to  the  gericr'al  jjractice,  is  to  be  taken 
as  evincing,  it  is  said,  the  sense  of  the  pr-ofession  :  arrd  that  great  mischief  will  r-csult 
fi-om  rrow  holding  the  objectiorr  to  be  good.  I  admit  that  such  topics  would  l)e  of 
much  weight  undoubtedly  ;  unless,  if  when  strictly  examined,  the  practice  shoirld  be 
fourrd  to  have  cr-ept  in  against  pr-irrciple  ;  (arrd  it  is  not  pretended  to  deporrd  uporr  arry 
positive  autliority)  birt  I  can  only  say,  that  being  l)ound  to  decide  upon  the  ol)joctiori 
rrow  that  it  is  made,  I  must  flo  so  upon  principle  :  and  if  prirrciple  arrd  pr'actice  are 
at  variarrce,  practice  nrust  give  way  ;  and  irr  this  case,  as  irr  other-s,  if  the  mischief  be 
cxterrsive,  the  ])r-opei'  r-uniedy,  if  such  there  be,  mirst  be  sought  for',  and  applied  else- 
where. This,  however-,  at  most  eorrfirres  itself  to  the  objectiorr  as  to  the  fifteerr  <lays  ; 
for-,  with  r-es])ect  to  the  clause  of  distr-ess,  it  is  rrot  pr-eterrded  to  be  forrrrded  rrporr 
rrrrivers.d  usage  or-  pr-acticc,  [486]  and  the;  orrly  decided  case  {Coxe  v.  Day)  is  dir-ectly 
the  other  way,  holding  the  iirtr'oclirction  of  sircli  a  corrditiorr  to  be  an  abrrse  of  the 
power-,  arrd  that  thcrefor-e  it  renders  the  lease  void.  As  far-  as  the  argrrrrrent  irr  favor- 
of  the  exterrsion  of  the  tinre  to  fifteen  days  is  forrrrded  orr  the  gerrcral  pr-.-ictico,  I  ailrrrit 
it  mrrst  operate  in  pr-oportiorr  to  the  lerrgth  of  time  arrd  rrrrmber-  of  leases,  in  the  cour\se 
of  which  that  practice  Iras  beerr  adopted  :  arrd  that  l)ccomes,  for  that  ver-y  r-easorr,  arrd 
in  pr-ecisely  the  .same  pr-oportion,  str-origer  agairrst  the  clarrse  as  to  distr-ess,  irrasmrich 
as  irr  allsrrch  leases  no  srrch  clause  is  to  be  forrrrd  ;  arrd  my  1^-other-  llolroyd,  to  whoso 
laboirr-  of  r-esearch  and  iirofiurdily  of  lear-rrirrg  we  are  all  of  rrs  at  tiiires  so  much 
iirdcbled,  has  irrfornrcjd  yorrr-  lior-dslii])s  tlrat,  after  a  labor-ious  sear'ch,  he  has  rrot  beerr 
alilo  to  Hrrd  in  the  old  Hooks  of  I'rcccdeirts  nror-c  tharr  orre  irrstarrce  of  srrch  ii  (-larrse 
iir  a  lease,  and  tliat  not  appearing  to  have  beerr  followed  rr])  irr  comrrrorr  irse.  I'r'iu^tirc 
in  its  favor  is  therefore  not  oirly  waritiirg,  but  pr-.-ietice  is  irr  that  r-cspoi-t  the  other 
way;  ,-uid  ir])ort  th.it  ])oirrt  pr-actice  arrd  atrthor-ity  go  hand  irr  Irarrd. 

Ilavirrg  made  these  obscrvatiorrs  orr  the  airthor-ities,  1  corrre  irow  to  corrsider  the 
i-.-ise  orr  pr-irreiple.  Arrd  first,  I  admit  th.-it— if  the  power  be  to  be  ilecrrroij  irrdcfirrile 
as  to  time,  arrd  ther-efor-c  to  be  cxer-cised  irr  a  r-easotrable  luarrrier-,  leaving  it  to  the 
discretion  of  the  party  by  whom  it  is  to  be  executed,  to  decide  what  is  i-ea-soiiiible — it 
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does  not  appeal'  to  me,  that  giving  fifteen  dax's  in  the  [487]  way  in  which  they  are 
given,  can  be  considered  as  unreasonable.  In  truth,  1  deem  it  quite  immaterial  to 
any  real  interest  of  the  parties,  or  as  to  any  substantial  effect,  whether  twenty 
shillings  are  to  be  paid  l\v  the  one  and  received  by  the  other  fifteen  days  sooner  or 
later.  And  so  I  apprehend  the  party  might  have  thought,  had  his  attention  been 
drawn  to  the  point  But  when  I  am  told  of  what  the  party  really  intended,  as  of  an 
independent  and  substantive  intention,  collateral  to  the  instrument  itself  and  pre- 
existent,  having  caused  the  power  to  be  framed  precisely  as  it  is,  I  can  only  say  I  take 
the  probability  to  be,  if  we  could  look  to  the  mere  matter  of  fact,  that  the  party  him- 
self never  entertained  precise  intention  of  any  sort  on  the  occasion.  It  is  said  that 
the  substantial  purposes  were  to  be  accomplished  ;  and  that  the  detail  of  execution 
was  of  course  left  to  others.  But  this  supposed  intention  may  account  for  all  the 
difficulties  that  have  arisen.  Drawn  as  the  power  is,  it  was  probably  supposed,  by 
professional  persons,  that  the  former  leases  might  be  looked  at,  and  the  clause  in 
question  being  found  there,  was  therefore  adopteil,  and  I  agree  reasonably  adopted  if 
such  leases  were  to  govern  or  might  govern  ;  but,  whether  they  were  so  to  govern  or 
not,  is  one  of  the  questions  in  this  case,  and  which,  if  decided  in  the  athrmative,  would 
support  the  lease  against  this  objection  as  far  as  it  goes  ;  and  even  if  decided  the  other 
way,  the  case  will  still  depend  on  the  other  general  grounds,  and  the  lease  may,  not- 
withstanding that  objection,  be  got  over,  yet  be  deemed  invalid.  Fifteen  days,  there- 
fore, if  [488]  time  might  be  given,  I  admit  I  should  consider  as  not  unreasonably 
given,  if  we  are  at  liberty  to  form  any  opinion  in  this  case  as  to  what  were  reasonable  ; 
but  that  it  is  which  I  consider  we  are  not  left  at  liberty  to  do  by  the  terms  of  this 
leasing  power.  In  like  manner  as  to  the  clause  of  distress,  I  see  no  actual  injury 
likely  to  result  from  it  in  this  particular  case.  I  agree  with  several  of  the  learned 
Judges,  that  it  is  not  probable  that  twenty  shillings  of  half-yearly  rent  would  be 
suffered,  if  demanded,  to  remain  in  arrear ;  or  if  in  arrear,  that  in  the  case  of  leases 
upon  fines,  a  distress  to  the  value  of  twenty  shillings  would  not  be  found.  But  that 
is  a  way  of  trying  this  question  which  is  precluded  by  the  very  nature  of  the  question 
itself.  The  providing  for  a  particular  event  not  only  presupposes  the  possil)ility,  but 
even  the  actual  occurrence  of  such  event :  it  pre-supposes  it,  purposely  to  provide  for 
it ;  and  it  anticipates  and  adapts  itself  to  it.  The  question,  therefore,  asises  on  what 
the  parties  have  said  and  done,  not  on  the  reasonableness  of  doing  it,  or  on  the 
sufficiency  or  insufficiency  of  what  may  have  been  done,  the  weight  and  value  of  which 
we  are  not  at  liberty  to  consider  ;  and  therefore,  without  looking  out  of  the  instru- 
ment, but  to  the  instrument  alone,  and  searching  in  it  for  the  intent  to  be  collected 
from  what  is  there  expressed,  if  sufficiently  expressed,  we  must  treat  the  question  as 
your  Lordships  desire  us  to  treat  it,  that  is,  as  one  of  construction  arising  on  the  terms 
of  the  instrument,  such  as  it  is,  as  to  what  is  the  legal  etfect  of  the  power  authorising 
the  [489]  lease ;  in  other  words,  whether  the  terms  of  the  lease  being  compared  with 
the  power  in  the  deed,  it  is  a  good  execution  of  it :  and  I  agree,  that  in  looking  to 
the  power,  the  intention  of  the  party  must  go\'ern,  as  it  is  to  be  collected  from  the 
whole  instrument  construed  fairly  and  liberally. 

First,  then,  the  power  directs  a  clause  of  re-entry  for  non-payment  of  rent,  and  for 
that  merely.  Nothing  is  said  as  to  time — nothing  as  to  distress — nothing  as  to  what 
is  reasonable— nothing  as  to  what  is  usual — nothing,  in  short,  that  refers  to  any 
former  lease  or  leases  in  any  way  whatever,  so  as  to  furnish  a  rule.  The  words 
"  ancient  "  and  "  accustomed,"  ai'e  terms  to  be  found  in  the  power  as  words  of  reference 
applying  to  the  rent  required  to  be  reserved  ;  but  we  no  where  find  the  words 
"  reasonable  "  and  "  usual,"  as  applicable  to  the  terms  in  which  the  power  of  re-entry 
is  to  be  reserved  :  and  therefore  I  think  the  leases  are  only  to  be  referred  to  for  the 
purpose  of  ascertaining  what  were  the  ancient  and  accustomed  rents  ;  but  not  for  the 
terms  in  which  the  clause  foi-  re-entry  was  to  be  worded,  or  for  any  thing  else.  In 
the  other  powers  we  do  indeed  find  the  words  "  reasonable  "  and  "  usual "  ;  but  we 
find  them  unconnected  with  any  reference  to  former  leases,  and  inserted  for  other 
objects  and  purposes,  very  distinct  from  the  object  of  the  required  power  of  re-entry. 

Then  as  to  the  time  appointed  for  payment  of  the  rent.  That  time  may  be  as 
definitively  fixed  by  the  happening  of  an  event  as  by  anj'  express  [490]  specification 
of  a  given  period,  cannot,  I  think,  be  denied  :  and  if  rent  be  made  payable  on  a 
particular  day,  connected  with  a  clause  of  re-entry  foi'  it  if  not  paid,  I  can  oidy  under- 
stand it  to  mean  if  not  paid  on  the  day  when  made  payable.     In  this  there  is  nothing 
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.imbicjuous — nothing  deficient — nothing  to  lie  implied — nothing  to  complete  what  is 
expressed.  It  has  not  been  argued  that  if  the  lease  had  been  drawn  in  the  very  terms 
of  the  power  it  would  not  have  been  a  due  and  valid  execution  of  the  power.  But  it 
has  been  said,  that  the  rent  to  be  reserved  under  the  first  power  is  merely  nominal, 
and  it  has  been  asked — because  in  the  same  instrument  twenty-eight  days  are  given 
for  payment  on  the  leases  at  rack-rent,  which  are  a  substantial  and  heavy  rent,  before 
forfeiture  can  attach  for  non-payment — could  the  party  intend  a  provision  so  pre- 
posterous and  harsh  as  that  a  foi'feiture  should  become  the  immediate  consequence  of 
a  half-yearly  rent  of  twenty  shillings  falling  into  arreai' !  To  that  I  answer,  that  this 
suggestion  of  harshness  appears  to  me  to  be  mere  imagination,  and  nothing  more  ;  for 
what  of  real  harshness  is  there  in  making  an  estate  lialile  to  forfeiture  upon  non- 
payment of  a  sum  so  small  as  from  its  very  smallness  not  to  reipiire  time  to  be  given 
to  pay  it.  Fifteen  days  were  scarcely  necessary  to  put  a  party  into  condition  to  pay 
twenty  shillings :  and  further,  why  it  should  be  left  to  the  person  who  was  to  receive 
the  rent,  to  judge  of  what  time  was  to  be  given,  where  no  time  is  mentioned,  rather 
than  where  the  party  has  herself  extended  it  to  twenty  eight  days,  I  am  altogether  at 
a  loss  to  conceive.  If  I  were  at  li-[491]-berty  therefore  to  conjecture  as  to  the  intent, 
independently  of  the  words  made  use  of,  my  conjecture  would  be,  that  the  maker  of 
the  deed  intended  that  there  should  be  an  indulgence  given  where  the  rack-rent  was 
reserved,  and  therefore  she  so  expressed  herself ;  but  that  as  to  the  small  rent  she 
meant  nothing  of  the  sort,  or  beyond  what  she  has  said,  and  therefore  was  intcntion.-illy 
silent,  whereby  she  has  excluded  the  possibility  of  supposing  that  any  time  was  meant 
to  be  given,  still  less  that  she  had  left  it  open  to  the  discretion  of  another  to  decide 
for  her  what  she  could  quite  as  well  have  decided  for  herself.  In  the  particular  case 
perhaps  the  time  may  be  of  no  material  consequence  to  the  parties  either  way  ;  but  as 
applying  to  future  cases,  and  involving  principles  applicable  to  the  construction  of  all 
instruments,  it  becomes  of  real  magnitude  .and  imjjortance,  and  on  that  account  it 
weighs  very  considerably  with  me  in  forming  my  judgment  on  this  case.  It  is  not  in 
the  operation  of  the  clause,  as  it  would  apply  to  the  lease  treated  as  a  valid  lease,  that 
any  difticulty  arises  ;  but  in  the  a))])lication  of  the  lease  to  the  power  with  a  view  to 
try  the  validity  of  the  lease.  But  for  the  sake  of  the  argument  I  will  suppose  the 
question  to  be,  whether  the  power  might  not,  fi-om  its  general  terms,  be  so  construed 
as  to  imply  a  reasonable  discretion  to  have  been  iiitcnde<l  as  to  time  ;  although  that 
would  be  Ijcgging  the  question,  making  the  ])ower,  in  that  view,  a  detinite  and  not  an 
indefinite  one — in  such  case  I  would  ask,  who  is  to  judge  what  would  be  a  reasonable 
time.  Overlooking  for  the  present  all  the  other  dithcultics  that  arise  on  [492J  this 
point,  if  I  were  to  take  for  answer — the  competent  tribunal  according  to  the  nature  of 
the  case — it  must  then  become  a  (piestion  what  would  be  the  competent  tribiuial  !  On 
the  trial  of  this  ejectment  was  it  the  Jury  or  the  Judge  !  and  again,  if  in  the  result  it 
were  possible  to  ascertain  which  of  the  two  might  be  the  competent  tribunal,  still  that 
result  could  only  be  attained  as  now,  through  the  means  of  a  ilonbtful  and  ruinous 
controver.sy.  This  unctMtainty  as  to  tribun.al,  with  the  additional  uncertainty  as  to 
result — that  result  depending  on  the  unccitainly  of  opinion,  which  must  necessarily 
be  difl'crcnt  with  different  men,  of  which  these  pioceedings  have  in  every  stage,  and 
this  day  in  particular,  afibrded  anijilc  proof  and  furnish  a  striking  instjince  —are 
sutticient  ground  for  rejecting  so  mischievous  a  notion.  On  the  other  hand,  all  incon- 
veniences introfluccd  by  holding  the  power  to  be  indefinite,  might  and  would  have 
been  at  once  avoided,  simply  by  framing  the  provi.so  in  the  lease  in  the  plain  words  of 
the  power.  One  way  it  would  be  certain  ;  the  other  opens  at  least  to  much  question  : 
and  it  is  this  substitution  of  uncertainty  for  ccrtainty--this  vague  rule  of  discretion 
that  throws  open  the  gate  to  litigation  which  otherwise  would  be  closed  and  fastened 
against  it  that  constitutes  my  fund.uncntal  objection  so  to  understand  anfl  .so  to 
construe  this  jjowei-.  If  Ihcrcforo  the  question  were,  whether  the  term  reasonable 
shoulfl  be  implied  oi-  not,  I  should  hold  that  it  ought  not  to  be  implied,  I'ven  if  wc 
were  at  liberty  to  imply  it,  in  a  power  framcid  ius  this  is.  Out  of  the  very  difficulty 
in  which  we  are  at  this  moment  involved  my  olijec  [493]  tion  grows;  and  if  there 
were  hai-dship  in  the  case,  and  it  could  not  be  got  over  without  breaking  in  upon 
rules,  I  say  that  hardship  must  remain.  On  that  objection  I  think  ihe  lease,  not 
lieing  conformable  with  the  power  as  worded,  is  not  valid. 

I  come  now  to  the  second  objection  ;  and  though  in  one  light  it  is  the  most  material, 
yet  it  will  not   be  necessary  in  this  last  stage  of  the  procooiling  to  discnsa  it  at  any 
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length — I  me.aii  the  restraining  the  right  to  re-enter  to  the  case  of  there  being  no 
siitlioient  distress  to  be  found  on  the  premises.  With  respect  to  this,  all  I  have  hitherto 
said  as  to  time  applies  with  increase  of  force.  It  is  a  further  clog  not  warranted  by 
the  original  power,  and  it  is  one  which  does  not  rest  on  a  possible  speculative  injury 
merely.  The  case  so  often  referred  to  in  the  E.xcheijiier  (a)  aflbrds  a  piuctical  comment 
on  the  nature  of  such  a  condition  ;  for  when  resorted  to  as  a  remedy,  it  shews  the 
wrong  which  may  result.  The  lessor  of  the  plaintiff  failed  there,  because  some  obscure 
corner  of  the  premises  had  not  been  searched  :  and  what  right  has  the  tenant  for  life 
to  expose  the  remainder-man  to  such  perill  That  case  is  precisely  this,  and  in  a 
similar  proceeding  the  eliec-t  would  have  been  and  would  again  be  the  same.  Then 
in  support  of  the  validity  of  this  objection,  the  ease  of  Coxe  v.  Day  is,  as  I  think,  in 
point.  It  is  so,  as  I  conceive,  in  the  decision — it  is  so  lieyond  all  doubt,  in  what  was 
said  by  Lord  Ellenborough  in  the  course  of  the  argument  throughout  the  whole  case, 
and  which  [494]  leaves  no  room  for  inference.  Whether  that  case  may  be  fairly 
distinguished  or  not  in  any  respect  I  have  already  examined,  and  will  not  repeat. 

The  argument  drawn  from  the  statute,  and  from  the  general  notion  of  such  a  clause 
being  considered  as  a  mere  security  for  rent,  w.is  brought  forward  then  as  now  ;  but 
it  was  mentioned  only  to  be  over-ruled,  the  point  not  appearing  to  the  Court  to  be 
sufficiently  tenable  to  admit  of  discussion. 

To  one  or  two  other  points  I  shall  now  shortly  advert.  I  can  scarcely  think  that 
the  question  can  be  reduced  to  one  of  mere  verbal  nicety  ;  but  if  it  were,  I  cannot 
myself  perceive  the  difference  taken  in  this  case  between  ''on"  and  "for."  For  non- 
payment of  rent  I  consider  to  be  equivalent  to  on  non-payment  of  rent ;  I  have  however 
no  hesitation  in  admitting  that  "on"  and  "for"  may  be  sometimes  different  and 
sometimes  synonymous  in  sense,  this  depending  on  the  context  and  the  subject-matter. 
But  looking  at  the  subject-matter,  and  taking  the  whole  of  this  instrument  into  con- 
sideration, I  think  there  is  no  reason  for  distinguishing  them  on  the  present  occasion. 
In  like  manner  as  to  the  term  "benehcial,"  I  conceive  it  to  refer  to  the  lessor  or  the 
remainder-man,  and  not  to  the  lessee  :  and  being  so  understood,  if  there  be  any  weight 
in  the  observations  I  have  hitherto  made,  such  a  reservation  would  be  less  beneficial 
to  the  lessor  than  the  direct  clause,  unclogged  with  any  conditions  as  to  time  or 
distress.  On  the  argument,  that  under  the  words  of  reference  to  former  leases 
[495]  and  reservations,  which  it  was  contended  must  be  taken  to  refer  to  them  for  all 
purposes,  and  that  therefore  those  former  leases  might  be  looked  at,  it  seems  to  me 
that  argument  turns  the  other  way.  The  power  directs  that  there  be  reserved  the 
ancient  and  accustomed  rents,  or  as  great  and  beneficial  rents,  duties,  and  services, 
&c.  thereby  letting  in,  I  admit,  the  former  leases  as  evidence  of  what  rent  was  ancient 
and  accustomed,  and  so  as  to  duties  and  services  :  but  the  deed  following  up  those 
general  words  with  special  and  particular  words  shewing  the  reference  was  not  intended 
to  affect  the  clause  as  to  entry,  there  being  pai-ticular  words  specially  providing  for 
this  right,  and  in  terms  directing  how  it  shall  be  reserved,  it  must  be  taken  to  exclude 
them  for  all  other  purposes.  Having  mentioned  the  former  leases  as  admissible  only 
in  these  respects,  I  will  merely  further  say,  I  think  they  were  not  admissible,  except 
for  the  purposes  as  to  which  they  expi'essly  or  by  necessary  implication  refer. 
This  is  indeed  a  necessary  consequence  of  all  I  have  already  said,  and  without  therefore 
going  at  large  into  the  wide  field  which  the  argument  in  this  respect  has  occupied, 
but  referring  generally  to  the  opinions  and  reasoning  of  those  who  think  as  I  do,  I 
will  merely  state  the  broad  ground  and  leading  principles  of  law  on  which  I  found 
my  opinion,  which  are — that,  there  being  no  ambiguity  in  the  terms  of  the  deed,  and 
no  mention  of  any  time  to  be  given  ;  nor  any  reference  to  former  leases,  as  connected 
with  this  subject ;  nor  any  such  generality  of  expression  as  to  let  in  extrinsic  evidence 
to  restrain  or  qualify  or  to  exclude  ;  but  as  all  is  ex-[496]-pressed  with  a  clear,  specific, 
and  definite  sense  and  meaning,  such  evidence  is  not  admissible.  This  conclusion, 
it  will  be  admitted,  must  follow  if  the  premises  are  well  founded  ;  but  whether  they 
are  or  not,  depends,  as  far  as  my  opinion  goes,  on  the  validity  of  the  general  grounds 
on  which  that  opinion  rests,  and  of  which  it  is  for  your  Lordships  ultimately  to  judge. 

Abbott,  Lord  Chief  Justice.  I  am  of  opinion,  that  the  demise  of  the  5th  of 
September,  1803,  is  not  invalid.  Your  Lordships  are  now  so  fully  possessed  of  the 
general  and  even  the  particular  powers  contained  in  the  settlement  out  of  which  this 

(a)  Rees,  d.  Powell  v.  Kinft,  Forrest,  19. 
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Ic.'ise  was  rlerivoil,  aiirl  also  of  the  rlanses  that  arc  contained  in  the  lease  itself  that 
1  shall  forbear  to  trouble  your  Lordships  in  reading  that  short  abstract  of  them  with 
which  I  had  provided  myself. 

The  objection  upon  which  it  is  now  sought  to  avoid  the  lease,  is  that  the  clause 
of  re-cntrj'  for  non  payment  of  the  rent  is  not  such  as  is  required  by  the  settlement, 
anrl  this  for  two  reasons.  First,  lieeanse  it  allows  to  the  tenant  fifteen  days  for  pay- 
ment of  the  rent  beyond  the  days  mentioned  in  the  lease  :  and,  secondly,  because  it 
is  restricted  to  tho.se  particular  instances  wherein  no  sufficient  distress  or  distresses 
can  or  may  be  had  or  taken  upon  the  pi-emises,  whereby  the  same  and  all  arrearages 
thereof,  if  any  be,  may  be  fully  raised,  levied,  and  i)aid.  This  objection  is  certainly 
Rtrictissinii  juris,  and  as  such  is  by  no  mcaii.s  to  be  favoured  ;  thoutjh,  if  the  strictis- 
sinuira  jus  l)e  found  upon  due  consideration  [497]  to  be  with  the  objector,  a  coiu't  of 
law  is  bound  to  yield  to  his  objection.  As  I  have  already  intimated,  I  tliiiik  the 
right,  in  this  case,  is  not  with  the  objector. 

In  the  course  of  the  argument  at  the  bar,  your  Ijordships'  attention  was  called  to 
a  supposed  distinction  in  the  construction  of  powers,  between  such  as  are  created  by 
the  owner  of  the  inheritance,  limiting  a  partial  estate  to  himself,  to  be  exerci.sed  by 
himself  as  owner  of  such  partial  estate,  and  such  as  ai-e  created  by  the  owner  of  the 
inheritance  to  be  exercised  by  a  stranger  to  whom  he  may  have  limited  a  partial 
estate,  or  to  whom  he  may  have  given  the  y)owcr  as  a  naked  power  unconnected  with 
any  estate  in  the  land.  Such  a  distinction  appears  inapplicable  to  the  present  case, 
because  the  owner  of  the  inheritance  has  here  limited  a  partial  estate,  first  to  a 
stranger,  and  secondly  to  herself,  and  the  words  of  the  power  must  have  the  .same 
meaning,  whether  the  question  had  arisen  upon  an  execution  thereof  by  the  stranger 
or  by  herself.  It  was  also  argued  that  the  power  of  leasing  being  for  the  benefit  of 
the  tenant  for  life,  the  qualifications  and  restrictions  imposed  upon  the  exeicise  of  the 
power  are  for  the  benefit  of  the  remainder  man,  and  therefore  that  the  clauses  of 
qualification  and  restriction  are  to  be  construed  most  beneficially  for  the  latter.  This 
point  also  appears  to  have  little  weight,  in  the  present  ease,  because  adverting  to  the 
amount  of  the  line  paid  upon  the  surrender  of  an  existing  lease,  and  to  the  amount  of 
the  rent  reserved,  I  think  it  cannot  lie  supposed  that  the  [498]  purchaser  of  the  present 
lease  would  have  given  one  farthing  less  if  the  clause  of  le-entry  had  been  strit'tly 
confined  to  non-pa\-nient  of  the  rent  at  the  very  day,  or  that  the  estate  of  the  remainder- 
man woulrl  now  be  worth  one  farthing  more  if  the  lease  in  question  had  contained  a 
clause  to  that  ett'ect,  instead  of  the  clause  upon  which  those  objections  have  arisen. 
And  being  of  o|)inion  that  the  tenant  for  life  could  deiivc  no  benefit,  and  that  the 
lemainder-man  sustains  no  prejudice  as  to  the  value  of  his  interest  from  the  form  in 
which  the  clause  of  re-entry  is  framed  in  this  lease,  1  think  a  court  of  law  may  rcjison- 
ably  regard  the  interest  of  the  tenant — the  purchaser  of  the  lease — and  put  such  a 
reasonable  aTid  lilteral  construction  upon  the  words  of  the  power  in  the  settlement  as 
will  give  etl'ect  to  the  lease  rather  than  yield  to  critical  forms  and  subtle  objections, 
adfluced  for  the  purpose  of  defeating  it.  And  this  becomes  the  more  im])ortant  if  it 
be  true,  as  has  been  suggested,  that  very  many  leases  are  in  existence  containing 
clauses  similar  to  the  ]ircsent,  anrl  derived  from  powers  cxjjressed  in  l.inguagc  similar 
to  that  of  the  power  from  win'cli  this  lease  w.is  derived.  Considerations  of  this  n.itin-e 
certainly  ought  not  to  controul  or  vary  the  sense;  f)f  plain  and  un.ambiguons  words,  but 
they  may  bo  reasonably  entertained  for  the  construction  of  words  of  doubtful  import — 
not  merely  by  reason  of  the  consequences  of  a  decision  in  a  particular  case,  all'ecting 
numerous  other  cases  of  the  like  nature — but  because  the  fact  suggested  is  evidence 
of  the  general  opinion  entertained  by  professional  men  upon  the  meaning  of  the  words 
[499]  of  a  legal  instrument.  These  words,  in  the  present  case,  are  "a  power  of  re-entry 
for  nonpayment  of  the  rent  to  be  thereby  reserved."  Antl  the  first  question  is, 
whetluM-  these  words  may  be  iiiulcrstood  to  mean  a  reasonable  ]>ower,  or  must  be 
couHiieil  to  a  strict  [)ower,  without  any  conditions,  which  the  landlord  may  cxerciso 
if  the  lent  he  imt  ])aid  at  the  very  day,  and  without  regard  to  any  property  to  bo 
found  on  the  fleviscd  premises,  u])on  which  he  may  levy  his  rent,  and  thereby  com- 
[icnsate  himself  at  his  tenant's  expence,  for  his  tenant's  neglect.  If  the  words  may  be 
understood  to  mean  a  reasonable  power,  the  only  reni.aining  qiuistion  will  be,  whether 
the  power  of  re-entry,  contained  in  this  lease,  be  ;i  reasonable  power.  I  shall  tliei'cfore 
l)roceod,  in  the  first  place,  my  Lords,  to  shew  that,  in  my  opinion,  the  words  in 
question  may  be  understood  to  mean  a  reasonable  power.     Non-jMiyment  is  a  mere 


1042  SMITH    V.   DOE  7  PRICE,  500. 

neglect  or  default :  and  if  the  words  "  a  power  of  re-entry  foi'  non-payment  of  the  rent " 
are  to  be  taken  strictly  and  ad  literam,  they  will  import  a  power  of  re-entry  for  the 
mere  neglect  or  default  of  the  teuant ;  but  this  cannot  possiiil}^  be  their  legal  import 
or  efl'ect  ;  because  by  the  common  law  of  England,  a  landlord  never  could  enter  for 
the  mere  neglect  or  default  of  his  tenant  in  this  respect,  under  any  power  or  clause,  in 
whatever  language  expressed.  Some  act  is  always  required  to  be  doTie  by  the  landlord 
in  order  to  entitle  himself  to  exercise  his  power  :  and  this  is  recjuired,  to  prevent  the 
tenant  from  being  surprized  or  injured.  This  act,  at  the  common  [500]  law,  was  an 
actual  demand  of  the  rent  on  the  part  of  the  landlord  ;  and  the  common  law  required 
this  demand  to  lie  made  in  a  most  precise  and  peculiar  manner.  It  was  to  be  made 
just  at  the  close  of  the  last  day  of  payment  (allowing  the  tenant  the  whole  day  to 
prepare  his  money)  at  a  time  when  so  much  day-light  remained  as  might  be  sufficient 
to  view  and  count  the  money,  and  no  more.  It  was  to  be  made  at  the  door  of  the 
demised  messuage,  if  there  were  any  on  the  premises  ;  and  if  there  were  none,  then 
at  such  usual  and  notorious  place  of  resort,  where  the  tenant  might  reasonably  be 
expected  to  be  found,  if  he  was  not  altogether  absent;  and  it  w.as  to  be  of  the  precise 
sum  then  accruing  due,  not  including  any  foi'mer  arrears,  all  of  which,  although  due, 
and  recoverable  l)y  distress  or  action,  were  considered  as  waived  by  the  landloi'd,  on 
a  question  of  forfeiture  by  his  prior  neglect  to  demand  or  enter  for  them.  Then  if 
the  words  of  the  power,  or  rather  of  the  qualitieation  of  the  power,  contained  in  the 
settlement,  cannot  receive  a  literal  construction,  and  be  held  to  apply  to  a  case  of 
neglect  or  default  only  according  to  their  literal  purport,  they  must  receive  some  other 
and  different  construction,  which  must,  in  my  opinion,  be  a  reasonable  construction, 
and  a  construction  properly  suited  to  the  object  and  purpose  in  view,  that  is  to  secure 
and  enforce  the  payment  of  the  rent ;  so  that,  on  the  one  hand,  the  tenant  may  not 
hold  the  land  without  payment,  to  the  prejudice  of  the  landlord,  nor,  on  the  other 
hand,  be  dispossessed  of  it,  if  either  himself  or  the  land,  [501]  which  is  emphatically 
said  to  be  debtor  for  rent,  presents  payment,  or  the  means  of  pa3'ment,  without 
unreasonable  delay  or  prejudice  to  the  landlord. 

It  has  been  objected,  however,  that  if  the  literal  or  strict  meaning  of  the  words  be 
not  adopted,  no  other  meaning  can  be  ;  because,  as  it  was  said.  Courts  of  Law  cannot 
say  what  is  a  reasonable  power,  or  clause  of  re-entry.  But  I  conceive  that  in  this,  as 
in  all  other  eases.  Courts  of  Law  can  find  out  what  is  reasonable,  and  that  in  some 
cases  they  are  absolutely  required  so  to  do.  In  many  eases  of  a  general  nature,  or 
prevailing  usage,  the  Judges  may  be  al)le  to  decide  the  point  of  themselves  :  in  others, 
which  may  depend  upon  particular  facts  and  circumstances,  the  assistance  of  a  Jury 
may  be  requisite  ;  and  wherever  such  assistance  is  required,  there  ai'e  read}'  modes  of 
obtaining  it.  I  will  mention  one  instance  in  which  Couits  of  Law  are  required  by  the 
legislature  to  discover  and  decide,  if  the  point  be  litigated,  a  question  upon  the  reason- 
able execution  of  the  power.  By  the  General  Inclosure  Act  (41  Geo.  III.  U.  K.  c.  109, 
s.  38),  a  rector  or  vicar  is  enabled  to  lease  his  allotment,  under  certain  restrictions, 
mentioneil  in  the  act,  and  amongst  others,  "  So  that  there  be  inserted  in  the  lease,  power 
of  re-entry  on  non-payment  of  the  I'ent  or  rents  to  be  thereljy  reserved  within  a 
reasonable  time,  to  be  therein  limited,  after  the  same  shall  become  due."  A  lease  of 
such  an  allotment,  must  therefore  provide,  that  if  the  rent  [502]  be  unpaid  for  some 
specified  number  of  days  or  weeks  after  the  day  of  reservation,  the  rector  or  vicar 
may  re-enter ;  and  if  any  question  should  arise,  whether  the  number  of  days  specified 
in  a  particular  lease  be,  or  be  not  a  reasonable  time,  the  Courts  of  Law  must  necessarily 
find  some  mode  of  deciding  the  question. 

For  these  reasons,  mj'  Lords,  I  am  of  opinion,  that  the  words  of  the  clause  in 
question  may,  and  ought  to  be  understood  to  mean  a  reasonable  power  of  re-entry : 
and  taking  this  to  be  the  legitimate  meaning  of  the  words,  I  proceed  to  shew  that,  in 
my  opinion,  the  powei'  of  re-entry,  contained  in  the  particular  instance  of  the  lease 
in  question,  is  a  reasonable  power. 

Usage  is  of  great  weight  in  considering  what  is  reasonable  ;  and  it  cannot  be  denied 
that  the  power  of  re-entry,  as  expressed  in  this  lease,  is,  in  form  and  substance,  such 
as  was  frequently  found  in  leases  before  the  execution  of  the  settlement  by  Louisa 
Barbara  Mansel,  which  was  in  1757.  This  is  a  fact  that  must  have  been  in  the  know- 
ledge of  some  of  your  Lordships,  without  recurring  to  the  special  verdict  for  information 
as  to  the  leases  of  this  particular  estate.  If  any  space  of  time  could  be  allowed  beyond 
the  days  of  payment  prescribed  in  the  reservation,  the  space  of  fifteen  days,  which  is 
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the  period  allowed  in  the  present  lease,  will  not,  I  am  jicrsuadcd,  be  thonirht  an 
unreasonable  spaee  of  time.  Indeed,  although  this  olijcction  was  pointed  out,  [503]  it 
was  not  so  much  insisted  upon  at  your  Lordships'  bai- ;  nor  could  it  be  in  the  construc- 
tion of  a  settlement  allowing  twenty-eight  days  for  payment,  in  leases,  to  be  made  at 
a  rack-rent.  The  main  stress  of  the  aigument  was  applied  to  that  pait  of  the  clause 
in  the  lease,  which  narrows  the  power  of  re-entry,  to  cases  wherein  no  sullicient 
distress  can  or  may  be  had  and  taken  upon  the  premises,  whereby  the  rents  and  services, 
ami  all  arrearages  thereof,  may  be  full)^  raised,  levied,  and  paid. 

Upon  this  part  of  the  argument,  the  case  of  Coxc  v.  Day  (13  East,  1 18),  was  quoted 
and  relied  upon.  It  has,  however,  been  discovered,  that  the  decision  in  that  case  is 
contrary  to  a  prior  decision  of  the  Court  of  King's  Bench,  in  a  case  of  HolUij  v.  Scot, 
reported  in  Loft't,  31G,  and  of  which  a  more  correct  MS.  note  was  also  cited.  This 
earlier  case  was  certainly  unknown  to  the  counsel  by  whom  Coxe  v.  Day  was  argued, 
and  probably  to  the  Court  also  ;  so  that  the  decision  in  Core  v.  Day  is  not  wholly  free 
from  question  as  to  its  own  particular  circumstiinces.  It  was  certainly  not  thought 
applicable  to  the  present  case  by  the  two  surviving  Judges  of  the  Court  when  the 
present  case  was  before  them  ;  and  it  is  distinguishable  from  this  l>y  the  difference  of 
the  language  of  the  clause  upon  which  it  arose  ;  for  in  that  case,  the  words  of  the 
clause  were  not  general,  as  in  the  present, — "  a  power  of  re-entry  [504]  for  non-payment 
of  the  rent,"  but  special — "a  power  of  re-entiy,  if  the  rent  be  behind  for  the  space  of 
twenty-one  days  ; "  which  words  do  not  so  easily  admit  the  introduction  of  any  other 
(lualitication  or  matter  as  the  general  words  of  the  present  clause.  .So  that,  upon  the 
whole,  the  case  of  ('ojv  v.  Day  does  not  appear  to  contain  a  decision  precisely  in  point 
to  the  present  case,  and  therefore,  in  respect  of  authority,  the  question  still  appears 
to  be  left  open,  whether,  in  the  absence  of  any  words  denoting  a  contrary  intention  in 
the  mind  of  the  fi-amer  of  the  clause,  a  restriction  of  the  right  or  power  of  re-entry  to 
the  absence  of  a  sufficient  distress,  be  a  reasonable  i-estriction  in  a  lease  like  the  present ; 
for  if  it  be,  then  a  right  or  power  so  restrained  is  a  reasonable  right  or  powei'  of  re-entry  ; 
and  the  intioduetion  of  such  a  right  oi'  power  into  the  pi'esent  lease  is  a  good  execution 
of  the  leasing  power  contained  in  the  settlement. 

Such  a  restriction  of  the  right  had  prevailed  in  practice  before  the  execution  of 
this  settlement  in  1757.  It  was  known  and  in  use,  though  ])rol)ably  less  general  or 
frequent,  before  the  passing  of  the  statute  4  Geo.  II.  c.  "J.S,  in  1731.  If  the  etl'ect  of 
that  statute  be,  as  at  least  one  very  learned  person  has  thought,  to  alter  entirely  the 
common  law,  and  to  take  away  the  right  of  re-entry,  under  any  circumstances  of 
demand  and  refusal  of  the  rent,  where  a  sufticient  distress  can  be  found — then 
certainly  the  express  introduction  of  the  words  of  restriction  cannot  invalidati^  [505] 
the  lease,  because  it  is  only  an  expression  of  a  matter  tacitly  contained  and  imjjlied  by 
operation  of  law.  But  supposing  the  statute  not  to  have  this  eft'ect,  still,  in  my  opinion, 
the  restriction  is  reasonable  in  itself,  in  a  case  like  the  present.  The  instances  of 
proceeding  at  the  common  law,  by  the  demand  of  the  rent,  since  the  statute  was 
pas.sed,  aie  very  few — the  proceeding  is  in  itself  troublesome  and  ditiicult,  as  will 
appear  by  the  circumstances  re((uired,  which  I  have  already  mentioned.  It  was  indeed 
so  troublesome  aiid  diliicult,  and  found  to  be  attended  with  so  little  benefit  to  land- 
lords, that  the  statute  was  [)asse(l  for  their  relief,  sul)Stituting  tin;  abscufc  of  distress 
in  the  place  of  demand.  Can  it  then  be  said,  that  the  reversioner  is  unreasonably 
restrained,  or  j^rcjudiccd,  by  the  introduction  of  a  matter  which  the  legislature  lias 
thought  generally  beneficial  to  laufllords,  and  which,  in  all  ])robai)ility,  he  himself 
would  have  adopted,  even  if  the  terms  of  the  lea.sc  had  been  such  as  to  have  allowed 
him  to  act  otherwise]  I  say,  that  in  all  (jrobability  ho  wonlil  have  adopted  it,  becauso 
I  presume  his  only  wish,  like  that  of  every  other  rea.sonable  person,  must  be  to  obtain 
the  payment  of  his  rent  in  the  most  easy  and  speedy  manner,  and  whatever  ditliculty 
there  may  be  in  viewing  a  messuage  or  faini,  so  as  to  ascertain  whether  sullicient  be 
found  ujjon  it  to  answer  the  arrears  of  a  rent,  bearing,  as  in  this  case,  a  very  small 
propoition  to  the  aiuuial  vahu;  of  the  tenement;  still  I  have  the  authority  of  the  legi.s- 
latine,  and  of  the  experience  u]>on  which  tlu^  statute  was  founded,  for  saying  th.it  this 
diltiiulty  is  less  in  [506]  practice  than  the  dilficulty  of  m.ikiiigsuch  a  diMuand  as  would 
autliori/.e  a  re-entry  at  the  common  law.  If  any  thing  more  be  ilesireil  by  the 
reversioner  tliaii  a  speedy  and  easy  morle  of  securing  and  enforcing  the  payment  of 
the  reserved  rent,  I  should  say  that  he  desires  more  than  the  framer  of  IIk^  settlement 
intended  to  give,  and  more  than  the  law  ought  rcasonaltly  to  allow.     The  power  of 
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re-entry,  in  whatever  words  it  l)e  expressed,  can  be  exercised  only  in  one  of  two  modes, 
that  is,  either  by  making  a  demand  at  the  common  law,  without  regarding  the  value 
of  the  distrainable  goods  on  the  premises,  or  by  ascertaining  that  no  sutticient  goods 
arc  to  be  found  on  the  premises,  without  regarding  a  demand  of  payment.  For  the 
reasons  already  given,  I  think  the  latter  must  be  considered  as  the  most  effectual  and 
beneficial  mode,  and  therefore,  speaking  generally  of  cases  of  this  nature,  I  can  discover 
no  reason  for  resorting  to  the  former,  except  a  hope  (certainly  not  entertained  in  this 
particular  case)  that  the  tenant  being  taken  by  surprise,  and  not  expecting  a  demand, 
may  not  be  prepared  for  immediate  payment  in  money,  and  a  desire  to  take  advantage 
of  his  want  of  prepai'ation,  and  depri\'e  him  of  the  residue  of  his  term,  or  harass  him 
with  a  law-suit.  To  such  a  motive  a  Court  of  Law  will  never  lend  its  aid,  and  a  con- 
struction calculated  to  give  effect  to  such  a  motive  would  be  contrary  to  the  general 
principles  of  the  law :  and  it  ought  not  to  be  omitted,  that  the  present  question  arises 
upon  the  construction  of  that  part  of  a  leasing  power  which  is  intended  to  create  a 
forfeiture  of  the  lease  executed  under  [507]  the  power.  It  is  said  in  our  books,  that 
forfeitures  are  odious  in  the  law  ;  and  this  is  the  reason  assigned  for  requiring  so  much 
formality  and  precision  in  the  demand  of  the  rent  at  the  common  law.  And  for  the 
same  reason,  in  addition  to  all  the  others  with  which  I  have  troubled  your  JiOrdships, 
I  think  such  a  construction  ought  to  be  put  upon  the  words  of  the  settlement  as  will 
tend  rather  to  the  exclusion  than  to  the  introduction  of  forfeitures  of  the  leases  to  be 
granted  under  it.  For  these  reasons,  I  am  of  opinion,  that  the  demise  of  the  5th  of 
September,  1803,  is  not  invalid 

The  Lord  Chancellor.  This  question  is,  in  every  point  of  view,  undoubtedl}^ 
in  all  its  bearings  and  consequences,  one  of  the  greatest  importance.  It  is  of  very 
considerable  importance  to  the  immediate  parties,  and  to  others  whose  rights  depend 
on  the  result  of  your  Lordships'  determination  of  this  cause,  whether  your  Lordships 
shall  pronounce  the  lease  in  question  to  be  valid,  or  invalid.  The  establishment  of 
the  invalidity  of  this  lease  would,  it  has  been  said,  give  rise  to  many  other  questions 
of  a  similar  nature  ;  and  therefore  not  only  is  every  tenant  who  holds  under  a  lease 
founded  on  a  similar  title  deeply  interested  in  your  Lordships'  decision,  but  the  con- 
sequences are  not  confined  to  their  interests  only — as  the  lessees  under  such  demises, 
which  are  said  to  be  very  general,  if  these  leases  should  be  held  to  be  not  valid,  would 
severally  have  a  right  to  recover  an  e<]uivalent  over,  against  the  assets  of  the  original 
lessors,  as  was  the  case  of  [508]  the  Queensberry  leases.  Beyond  those  considera- 
tions, the  public  interest  also  demands  your  Lordships'  peculiar  care,  as  that  interest 
is  materially  involved  in  the  result  of  this  case,  which  is  to  furnish  a  principle  for 
future  determinations,  and  which  renders  it  of  the  utmost  consequence  that  it  should 
be  rightly  decided.  If,  therefore,  I  could  expect  that  I  might  be  brought  to  change 
the  opinion  which  I  have  long  entertained  on  this  question,  or  be  enabled,  consistently 
with  the  time  and  attention  re(|uired  by  my  other  important  duties,  to  throw  my 
sentiments  into  a  more  formal  shape,  and  better  arrangement,  I  should  be  desirous  of 
taking  further  time  for  delivering  my  more  deliberate  opinion  at  a  future  day,  when 
my  judgment  should  have  been  more  matui-ed  by  the  fullest  considei-ation. 

Difl'ering  as  I  do,  and  which  gives  me  much  pain,  from  many  of  those  for  whose 
talents  and  learning  I  have  every  reason  to  entertain  the  highest  esteem,  I  am  inclined, 
in  so  doing,  to  treat  their  opinions  with  profound  respect.  Otherwise,  I  must  confess 
that  the  course  and  habits  of  my  professional  life  have  .so  disposed  my  mind  to  consider 
such  questions  as  those  now  before  your  Lordships,  that  it  gave  me  at  first  very  much 
surprise  to  find  that  on  some  of  these  questions  there  should  have  existed  any  doubt 
or  ditt'erence  of  opinion. 

As  to  the  authorities  which  have  been  cited,  as  applicable  to  this  case,  we  have 
been  refei'red  to  the  case  of  Hoticy  v.  Scot,  and  tlie  contiictiug  decision  of  Care  v.  Day, 
besides  the  negative  [509]  authoi-ity  of  the  case  in  Willes,  who,  I  may  observe  here, 
was  certainly  a  very  great  common  lawyer :  and  I  a\'ail  myself  of  the  information 
respecting  the  two  former  cases  which  has  fallen  from  the  two  learned  Chief  Justices, 
in  the  impression  which  I  am  to  pei-mit  myself  to  receive  from  those  determinations, 
with  the  further  authority  of  two  of  the  Judges  of  the  Court  below  *  who  have  before 
given  their  opinion  on  the  point,  in  the  judgment  pronounced  in  this  very  case.  But 
I  cannot  admit  that  all  the  authority  which  the  subject-matter  of  this  case  is  capable 

*  Lord  Ellenborough,  and  Mr.  Justice  Bayley. 
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of  lias  been  brought  foiward.  It  h;is  been  soundly  urged  ihut  the  piacticu  of  pio- 
fcssional  men,  by  whom  the  couveyances  of  the  real  propei-ty  of  the  Kingdom  have 
been  devised  and  prepared  for  a  long  series  of  years,  isa  sutfitient  ground  for  supporting 
a  doubtful  proposition  of  law,  and  that  but  for  the  conseiiuences  of  shaking  title  to 
property,  the  Judges  of  the  Courts  in  Westminster-Hall  have  frequently  declared,  that 
if  eertxiin  points  depending  on  sueh  established  practice  had  been  res  Integra;,  they 
would  not  have  assented  to  the  doctrine  to  which,  in  the  particular  cases,  that  practice 
had  given  the  sanction  of  authority. 

But  Courts  of  Law  should,  as  I  think,  go  still  farther  than  they  commonly  do  in 
considering  questions  of  this  nature.  They  should  enquire  of  decisions  in  Couits  of 
Equity,  not  for  points  founded  on  determinations  merely  equitable,  but  for  legal  judg- 
ments proceeding  upon  [510]  legal  grounds,  such  as  those  Courts  of  Equity  have  for  a 
long  series  of  years  been  in  the  daily  habit  of  pronouncing  as  the  foundation  of  their 
directions  and  decrees. 

From  the  years  1772  to  1780,  which  I  consider  the  most  profitable  period  of  my 
life,  I  spent  the  intermediate  time  in  the  ofiice  of  a  conveyancer,  where  I  became 
acquainted  with  the  practice  and  opinion  of  the  most  eminent  men  of  that  time  ;  and 
I  kirow  that  iir  those  days,  if  it  had  been  required,  that  a  lease  shoirld  be  pr-ejiaied 
under  such  a  leasing  power  as  this,  given  by  a  mari'iage  settlement,  it  never'  would 
have  occurred  to  any  oire  who  possessed  any  kirowledge  orr  such  sirbjects,  to  have 
questioned,  whether  the  intr-oduction  of  a  delay  of  fifteen  days  in  the  clause  pi-oviding 
for-  the  power  of  re-entry,  would  r-ender  the  lease  invalid  for  riorr-confoi-mitv  with  such 
a  leasirrg  power.  And  that  1  think  may  be  fairly  ur-ged  in  consideriirg  what  may  be 
termed  the  unwi'itten  authority  applicable  to  this  case.  Such  niari'iage  settlements  as 
these  are  often  framed  in  very  ditleient  ways.  In  some,  the  tenants  for  life  ar-e  the 
persons  to  whom  the  power  of  making  leases  is  wholly  entrusted.  But  as  one  gr-eat 
object  of  givirrg  that  power  is  to  eirsuro  the  due  management  arirl  cultivation  of  the 
estiite,  it  is  ofteir  irr  well  drawrr  settlements  giverr  to  the  trustees  to  pr-eserwe  contingent 
remainders  to  provide  against  sueh  oases  as  these,  where  the  father  and  mother-  die, 
and  leases  ar-e  irccessar-y  to  be  made  for'  the  advantage  of  the  estate  ;  arrd  ther-efor'c  the 
inheritiiirce  and  legal  estate  is  oftorr  giverr  [511]  to  trrrstees  for  the  pirrpose  of  making 
leases  during  the  infancy  of  the  cestrris  ([uc  rrsc,  arrd  therr  the  tr'ustees  to  pi'cserve 
contingent  i-ernairider's  ;  or  the  trustees  of  the  inhcr-itance,  haviirg  no  iirter-est,  are 
empowered  to  make  srrch  leases.  Now  the  for-m  and  usage  of  pr-actice,  as  it  i-egai'ds 
such  leases  so  made  by  the  trustees,  must  necessarily  have  ver'y  consider-able  weight 
in  determining  the  conditiorrs  oir  which  such  leases  should  be  gr'anted.  In  the 
majority  of  such  settlements,  no  merrtion  is  made  of  airy  per'iod  to  l)e  given  to  the 
tenant  for  the  payment  of  the  rents ;  and  yet  in  almost  all  the  leases  under  sueh 
powers,  a  certain  riunrber'  of  days  is  given.  Many  leases  under  such  power's  too,  ar'e 
made  urrder'  the  authority  aird  .sarrction  of  the  Court  of  Chancery,  and  of  such  leases,  I 
will  say,  in  viirdicalion  of  those  who  have  beerr  my  pr'cdecessor's,  arrrl  of  tlro.se  who  may 
be  my  successor's,  although  rrot  for  myself,  that  in  all  cases  of  leases  directed  to  bo 
made  by  the  Chancellor',  the  form  irr  which  they  have  beerr  directed  to  be  made,  is  an 
authority  of  law,  for  .saying  that  they  have  beerr  made  in  dire  cxecutioir  of  the  sevei'al 
powers;  for  he  is  the  competent  authority  to  say  whether' tiiey  are  drawn  according 
to  the  powers,  lie  is  a  Judge  lioth  of  1-aw  anil  of  I'^ipiity,  and  invested  as  he  is  with 
corrrpcteirt  authority,  it  is  his  opirrion  which  must  decide  whether'  such  leases  are  made 
according  to  the  legal  construction  of  the  language  of  the  power,  and  its  legal  eH'oet. 
Can  then  recoui'.se  be  had  to  a  better  sourx-o  in  judging  of  a  ((iiestioii  of  tliis  natiiro, 
than  the  practice  and  the  decrees  of  the  Coui't  of  Chancery  f 

[512]  Let  me  suppose  that,  in  the  present  ease,  the  Charu^elloi'  was  called  upon  in 
his  juilicial  character  by  these  parties  having  contracted  for  a  lease  to  be  miule  by 
virtue  of  this  leasing  [lowei',  and  the  iierson  claiming  to  have  the  lea.se  had  institnteil 
a  suit  for  specilic  performance  of  such  a  contract  ;  and  suppose  the  (Chancellor  should 
decree  a  lease  to  be  made,  he  wouhl  in  pursuance  of  the  estalilished  practice  of  his 
pi'edecessor's,  direct  the  lease  to  be  iiia<lc  with  a  power  of  le-entr'y,  worded  as  this 
clause  is,  giving  the  teiiairt  air  extension  of  (he  tiiiu;,  within  which  he  iiiiisi  pay  the 
rent.  It  would  lie  his  province  to  determine  ultimately  whether  the  extension  of  time 
so  given  was  I'easonable,  and  whether'  in  all  respects  the  loiuse  so  tlirected  to  be  e.\ucntc'd 
were  within  the  terms  of  the  power.  And  here  I  venture  to  say,  that  in  all  the  eases 
of  that  nature  which  have  come  before  my  predecessors,  thoir  docisious  aro  as  much 
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entitled  to  be  considered  as  of  authority,  nay,  e\en  more  so  than  any  others  which 
come  before  your  l^ordships. 

My  Lords,  now  that  I  am  on  the  suljject  of  authority,  it  may  be  proper  to  observe 
here,  that  there  are  certain  cases  wherein  the  legislature  has  adverted  to  reasonable 
time,  as  being  a  well  known  subject-matter  of  legal  recognition.  Upon  the  division 
of  commonable  lands  under  inclosure  acts,  there  are  always  amongst  those  who  have 
claims,  a  class  of  persons  entitled  to  considerable  allotments,  in  which  they  have  only 
estates  for  life.  I  mean  Parsons  and  Vicars.  A  Parson  or  Vicar  is  autho-[513]-rized 
by  the  General  Inclosure  Act  *,  to  make  leases  of  their  allotments  for  any  term,  not 
exceeding  twenty-one  years ;  but  it  is  provided,  that  in  such  leases  there  must  be  a 
power  of  re-entry  within  a  reasonable  time.  That  has  been  acted  upon  ever  since  the 
statute  passed,  and  in  such  leases  it  has  always  been  the  universal  practice,  to  give 
the  tenant  a  certain  number  of  days,  just  in  the  .same  wa\'  as  it  has  been  done  in  the 
present  instance.  Now  let  me  ask  what  difficulty  can  Courts  of  Justice  have  in 
deciding  what  shall  be  considered  a  reasonable  time,  when  the  Legislature  has  so 
expressly  recognized  it  as  a  well  known  incident  to  such  leases  ?  I  must  say  that  in 
my  opinion  it  would  be  most  unreasonable  lo  say,  that  C'ouits  should  hold  that  fourteen 
or  fifteen  daj's  given  to  a  tenant  for  the  payment  of  his  rent  before  his  lease  should 
be  forfeited  would  be  reasonable  in  the  case  of  a  lease  made  by  a  rector  or  vicar  under 
this  inclosure  act ;  but  unreasonable  in  one  made  l)y  a  tenant  for  life  under  such  a 
power  as  this  in  an  ordinary  settlement,  (the  form  of  which  has  been  adopted,  and 
transferred  into  this  clause  in  the  act,  to  enable  the  person  to  demise  the  allotment) 
and  a  direct  breach  of  the  terms  of  the  power  contained  in  that  settlement. 

[514]  In  this  ca.se,  independently  of  the  practice  having  been  always  founded  on 
the  principle  that  such  a  power  of  leasing  as  this  is  admits  of  the  superadding  these 
legal  and  reasonable  conditions  to  the  right  of  re-entry,  a  contrary  decision  proceeding 
from  your  J^ordships,  would  be  one  of  the  most  mischievous  in  its  effects  that  ever  was 
pronounced.  Taking  it  that  this  special  verdict  contains  eveiy  thing  which  ought  for 
the  purpose  of  this  (juestion  to  be  found,  I  see  nothing  in  the  case  which  requires  such 
a  decision. 

An  argument  has  arisen  which  has  ))een  much  pressed  at  the  Bar,  on  the  admission 
of  what  is  called  extrinsic  evidence.  But  in  this  case  I  think  that  extrinsic  evidence 
admitted  was  not  only  admissible,  but  necessary  and  unavoidable,  for  you  could  not 
come  to  a  proper  conclusion  through  the  medium  of  what  is  contained  within  the  four 
corners  of  this  instrument  only,  or  without  having  recourse  to  other  instruments. 
You  are  referred  to  them  by  the  deed  itself,  and  you  must  necessarily  resort  to  them 
for  obtaining  the  meaning  of  the  power.  In  this  case  there  were  existing  leases  in  the 
year  17.57,  the  time  when  the  settlement  was  made,  and  that  instrument  not  only 
refers  to  those  leases,  but  it  does  so  in  the  very  part  wherein  the  leasing  power  is 
given.  They  must  therefore  necessarily  be  referred  to,  and  in  all  their  parts,  in  order 
to  understand  the  object  of  the  creator  of  the  power,  before  it  can  be  known  in  what 
manner  it  should  be  executed,  so  as  to  be  conformable  with  her  view  and  intention. 
I  do  [515]  not  mean  to  say  that  we  should  go  beyond  that,  to  leases  which  had  been 
made  of  the  property  before  that  time,  or  look  further  than  to  the  leases  then  in 
existence,  in  order  to  become  acquainted  with  the  state  of  the  property  at  that  period  ; 
but  we  are  directed  to  resort  to  them  for  that  purpose  :  and  if  they  shew  that  a 
system  of  leasing  adapted  to  the  then  state  of  the  property  was  pursued,  it  is  impossible 
to  shut  our  eyes  to  that  evidence,  proving,  as  it  does,  that  the  power  wa<  intended  to 
be  accommodated  to  the  then  state  of  the  property. 

Having  made  these  general  observations,  I  must  now  call  your  Lordships'  attention 
to  the  facts  of  the  case.  [Having  very  summarily  stated  them),  and  being  about  to 
read  the  words  of  the  first  leasing  powei',  his  Lordship  adverted  to  the  statute  («) 
empowering  the  committees  of  lunatic  tenants  for  life,  to  execute  powers  of  granting 
leases  for  lives  under  the  direction  and  order  of  the  Chancellor,  as  an  additional  head 

*  41  Geo.  3  (U.  K.),  c.  100,  s.  38.  The  words  of  the  act  are,  "So  as  there  be 
contained  in  every  such  lease,  power  of  re-entry  on  non-payment  of  the  rent  or  rents 
thereby  to  be  reserved,  within  a  reasonable  time,  to  be  therein  limited,  after  the  same 
shall  become  due." 

(a)  47  Geo.  HI.  ch.  75,  ss.  3  &  4. 
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uf  aiitliorit}',  on  the  point  of  the  admissibility  of  rcasonablo  ijualilicatioii  of  the  [lowcr 
of  le-entiy.] 

Under  tiiat  statute  (coutiiiued  his  Lordship),  1  never  had  any  doubt  in  directing  a 
committee  to  make  leases,  that  he  might  (jualify  the  ordinary  reservation  of  a  power 
of  re-entry  for  non-payment  of  the  rent,  inserting  a  I'cstriction  as  to  that  [516]  power 
that  until  the  rent  should  be  arrear  for  fourteen  or  tifteen  days,  the  estate  should  not 
be  forfeited.  So  if  a  parson  or  vicar,  having  an  allotment  under  an  inclosure  act,  had 
become  lunatic,  the  Court  would  have  acted  in  the  same  way  as  to  the  leases  of  their 
allotment :  ancl  but  for  the  opinion  which  I  understand  had  been  delivered  in  the 
E.xchequer  Chambei-,  in  this  case  I  should  never  have  had  any  doubt  about  the 
propriety  of  it. 

it  is  very  material  to  consider,  in  construing  this  power  in  a  marriage  settlement, 
that  it  is  a  contract  which  all  the  parties  to  it  have  entered  into  with  each  other ;  and 
when  we  come  to  settle  questions  which  arise  between  the  temporary  landlord  and  the 
tenant,  on  the  construction  of  leases  granted  under  the  power,  we  must  consider  the 
landlord  as  having  acted  bona  tide  on  the  behalf  of  all  the  parties  interested  in  the 
inheritance  under  the  original  deed,  and  they  are  not  to  be  encouraged  by  Courts  iu 
being  astute  to  find  out  matter  of  forfeiture,  or  to  be  suffered  to  defeat  the  leases  ))y 
mere  matter  of  misconception,  if,  upon  a  fair  construction,  they  may  be  supported. 
Then  we  must  not  overlook  that  a  considerable  line  has  been  paid  in  consideration  of 
the  lease  in  question,  and  that  is,  in  fact,  a  payment  of  I'ent.  It  is  a  render  of  so 
much  rent  in  advance,  and  at  once,  instead  of  a  future  succession  of  payments  from 
time  to  time,  and  the  small  annual  rents  and  other  services  reserved,  are  comparatively 
of  very  little  value. 

[517]  [His  Lordship  then  stated  the  terms  of  the  other  leasing  powers,  commenting 
on  the  distinctions,  so  often  already  observed  on,  in  prescribing  the  several  modes  of 
leasing  a|)plicable  to  the  ditierent  property  which  was  to  be  the  subject-matter  of  the 
demises  in  the  contemplation  of  the  settlor,  and  particularly  noticing  the  reference  to 
the  ancient  and  accustomed  rents,  duties,  and  services  in  the  power  to  lease  for  lives, 
and  to  the  usual  covenants  usually  inserted  in  leases  of  the  like  nature  in  the  power 
to  let  for  mining,  and  the  omission  of  any  reference  in  the  power  to  lease  for  short 
terms  absolute.] 

Now,  unless  (.said  his  Lordship)  the  conveyanceis  of  modern  times  are  much  abler 
than  those  of  the  last  century,  and  have  some  mode  of  dispensing  with  what  was 
formerly  considered  indispensable,  they  must  necessaiily  be  obliged  to  look  into  the 
existing  leases  in  the  first  case,  and  into  such  as  are  usual  in  the  last,  to  all  of  which 
the  deed  has  in  one  part  or  another  referred  them,  in  order  to  prepare  the  leases  in 
such  a  form  as  the  settlor  has  required,  to  bo  observed  by  the  persons  who  were  to 
frame  tliem.  There  is  another  very  important  requisition  in  the  first  leasing  power,  to 
which  it  is  very  material  that  I  should  direct  your  ]jordshi[)s'  attention.  It  requires  that 
there  lie  reserved  during  the  continuance  of  the  estate  demised,  as  great  or  bcnelicial 
rents,  duties,  and  services,  or  more,  as  now  are  or  at  the  time  of  demising  the  premises 
&c.  to  be  demised,  were  reserved  or  made  payable  in  [518]  respect  thereof.  If  there- 
fore an  existing  lease  in  17-57  were  produced,  and  I  do  not  carry  it  further  than  that 
period,  it  is  impo.ssible  to  say,  that  under  this  power  regai-d  is  not  to  be  had  to  that 
lease :  in  construing  the  object  of  the  power  according  to  the  intention  of  the  creator 
of  it,  you  are  bound  to  receive  in  evidence  that  to  which  the  power  so  expressly  refers. 
Can  any  thing  be  stronger  than  those  words,  not  only  are  there  to  be  reserved  the 
ancient  and  accustomed  rents  &c.  or  more,  but  as  great  or  beneficial  rents,  duties, 
and  services,  or  more,  as  now  are  or  at  the  time  of  demising  the  premises  so  to  be 
demised  were  !eserved  i"  I  am  entitled  to  advise  your  Lordships  that  this  word  "or" 
should  be  understood,  as  if  it  were  "and  "  in  this  case  ;  and  in  the  next  leasing  power 
.we  find  the  words  used  are  as  great  and  beneficial  rents,  which  I  consider  gives  to  the 
word  beneficial  a  signification  of  great  importance,  when  I'ead  with  a  view  to  collect 
the  intention  of  the  framer  of  the  insti'ument  as  to  the  execution  of  this  power,  and 
under  a  deed  so  referiiug  to  existing  leases,  and  in  such  terms.  I  have  great  doubt 
if  this  proviso  in  the  lease  had  not  been  framed  just  as  it  is,  whether  for  that  reason 
the  lease  would  not  have  been  bad  ;  for  it  is  not,  as  has  been  truly  said,  so  much  the 
quantum  of  the  rent  as  the  principle  of  the  reservation  of  it,  to  which  regard  nuist  bo 
had  by  your  Lordships  in  determining  (piestions  of  this  nature  :  the  word  moi-e  relates 
to  the  amount  beneficial  to  all  the  other  incidents  of  the  reservation  of  the  rent,  and 
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particularly  to  the  security  [519]  for  the  payment,  and  it  is  only  required  to  be  as  beiie- 
ticial  as  the  existing  reserxatiuns  were.  Now  if  the  same  rent  be  reser\ed  in  the 
same  manner,  is  it  not  as  beneticially  reserved  ?  The  same  rent  may  be  reserved  in  a 
dift'crent  manner,  and  not  as  beneficial  to  the  inheritance.  By  the  words  following 
"And  so  as,"  occurring  in  that  part  of  the  settlement,  where  the  best  and  most 
improved  yearly  i-ent  that  can  be  obtained,  is  required  to  be  reserved  from  half-year, 
to  half-year  de  anno  in  annum,  the  creator  of  the  power  expressly  says,  that  for 
non-payment  of  that  rent  there  shall  be  no  re-entry  till  the  tenant  shall  have  been 
allowed  twenty-eight  days  after  for  the  payment  of  it.  In  the  terms  of  the  first 
power  certainly  there  is  no  mention  made  of  any  time  within  which,  beyond  the  day 
of  the  reservation  of  rent,  the  arrear  may  be  paid.  But  is  not  a  power  to  re-enter, 
if  the  rent  shall  be  unpaid  for  the  space  of  fifteen  days,  a  power  of  re-entry  reserved : 
and  is  it  not  reserved  for  non-payment  of  the  rent?  It  is  not  an  absolute  power,  but 
it  is  a  power ;  and  where  are  there  any  words  in  that  part  of  the  deed  which  direct 
that  it  shall  be  an  unconditional  power.  There  is  no  such  thing  expressed  in  this 
part  of  the  instrument,  although  in  a  future  part  we  find  it  expressly  directed  to  be 
reserved  conditionally. 

Previous  to  the  agitation  of  this  (question  (such  is  the  consequence  of  what  my 
professional  habits  have  been,  as  1  have  before  said)  it  would  have  very  much  astonished 
me  to  have  been  told,  that  [520]  the  superadding  these  two  c[ualifications  to  a  proviso 
for  re-entry  reserved  in  a  lease  under  this  general  power,  would  have  the  efi'ect  of 
rendering  the  instrument  invalid  :  and  if  sitting  elsewhere  I  had  been  called  on  to 
decide,  that  the  tenant,  tiling  a  bill  for  a  specific  performance  of  a  contract  for  a  lease, 
under  this  power,  could  have  no  other  than  such  a  one  as  should  contain  a  peremptory 
clause  for  re-entry,  in  case  the  rent  should  not  be  paid  on  the  day  appointed,  I  should 
have  held  it  contrary  to  all  the  principles  of  law  to  turn  him  out  of  the  Court  for 
refusing  to  accept  or  execute  a  lease  with  such  a  proviso.  I  see  no  sort  of  reason  why 
there  should  be  any  difference  made  in  leases  at  rack  rent,  and  those  for  which  an 
equivalent  consideration  has  been  paid  ;  in  the  Krst  instance,  by  way  of  fine,  provided 
it  be  as  beneticially  reserved,  which  alone  would  be  sutiicieut  to  make  it  a  good 
execution  of  the  leasing  power. 

What  I  have  hitherto  said  on  the  condition  of  the  delay  of  fifteen  days  certainly 
does  not  touch  the  other  alternative  of  there  being  no  sutJicient  distress  on  the 
premises  ;  unless  your  Lordships  should  be  of  opinion  that  the  power  of  re-entry 
directed  to  be  contained  in  the  lease,  must  be  taken  to  mean  a  reasonable  power :  and 
— if  (it  having  been  the  constant  and  uniform  course  in  the  practice  of  conveyancing, 
as  sanctioned  by  the  Coui'ts,  to  apply  that  quality  to  such  a  condition,  and  accordingly 
to  insert  it  in  every  lease)  it  must  [521]  now  be  deemed  in  law  to  be  a  reasonable 
condition — in  that  case  the  observations  I  have  already  made  will  so  far  apply  to  this 
second  objection.  The  term  reasonable  is  not  applicable  certainly  to  the  quantity  of 
the  rent  to  be  resei'ved,  but  is  wholly  restricted  to  the  beneficial  reservation  of  that 
rent,  be  it  what  it  may,  as  it  affects  the  security  of  payment  whenever  the  rent  should 
become  due. 

Although  I  do  not  agree  to  the  extent  of  the  proposition  laid  down  by  a  very 
learned  Judge  who,  I  think,  is  as  old  in  the  law  as  myself,  I  mean  my  Brother  Wood, 
who  has  stated  it  as  his  opinion,  that  the  statute  of  the  ith  Geo.  II.  is  imperative  ou 
landlords  as  to  their  adopting,  in  all  ca.ses,  the  remedy  there  furnished  ;  yet  upon  the 
construction  of  that  statute,  and  of  the  General  Inclosure  Act,  to  which  1  have  alluded, 
it  is  sutiicient  for  the  present  purpose  to  observe,  that  they  furnish  abundant  authority 
for  holding  that  the  insertion  of  such  a  condition  in  a  clause  for  re-entr}'  is  warranted 
as  being  reasonable,  and  that  its  introduction  therefore  may  be  considered  as  no 
objection  to  a  power  of  re-entry  so  ((ualitied,  but  that  it  may  notwithstanding  be 
deemed  to  be  a  good  execution  of  this  leasing  power. 

Having  already  drawn  \-our  Lordships'  attention  to  the  extreme  importance  of  the 
general  eti'ect  which  the  decision  of  this  case  will  have  upon  the  whole  class  of  tenants 
holding  property  under  this  sort  of  tenure,  and  whose  leases  are  [522]  for  the  most 
part,  if  not  universally,  founded  on  titles  and  framed  in  words  which  will  lender  them 
liable  to  these  same  objections,  I  wish  it  to  be  understood,  that  it  is  not  now  to  be 
cousidei-ed  by  your  Lordships  in  deciding  this  question,  whether  leases  of  this  nature 
are  more  beneficial  eithei'  to  the  remainder-man,  or  the  tenant  for  life,  for  that  is  not 
the  principle  on  which  this  case  should  be  decided. 
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The  true  (jLiostion  is.  wbether  the  reservation  of  rent  l>e  provided  for  by  the  cove- 
nant in  this  lease  in  the  way  most  beneficial  to  the  whole  inheriUmce,  and  all  the 
persons  who  may  be  thereafter  interested.  In  pursuing  that  cnquir}',  and  indeed  in 
the  whole  administration  of  the  law,  nothing  is  more  important  than  to  consider  what 
has  always  been  the  approved  practice  in  such  cases,  and  what  rules  that  practice  has 
introduced  ;  for  to  those  it  must  always  be  the  safest  course  to  adhere.  If  once  you 
depart  from  that  course,  it  must  be  taken  into  consideration  that  no  tenant  for  life, 
nor  trustee,  can  or  will  hereafter  act  in  the  execution  of  a  power  without  the  previous 
sanction  of  a  court,  which  can  onlj-  be  obtained  through  the  dilatory  and  expensive 
medium  of  a  litigated  suit.  I  shall  only  observe  in  conclusion,  as  Mr.  .lustice  Bayley 
has  put  this  question.  There  is  a  power  of  re-entry  for  non-payment  of  rent  contained 
in  this  lease,  and  such  powers  are  divers  as  is  acknowledged  in  the  books.  It  is  a 
reasonal)lc  power,  having  the  usual  legal  conditions  :  and  if,  on  the  one  hand  it  be  said 
that  [523]  those  conditions  are  not  expre.ssly  required  by  the  leasing  power  given  by 
the  settlement,  it  may  be  answered  on  the  other  hand,  that  they  are  such  as  there  is 
nothing  to  be  found  there  which  condemns.  You  have  moreover  the  authority  of  the 
Legislature  for  holding  them  to  be  reasonable,  at  least :  and  thci'efoi-e  I  say  that  the 
lease  appears  to  me  to  be  a  good  execution  of  the  powei',  and  if  so,  it  should  be 
pronounced  to  be  valid.  That  is  the  opinion  which  it  is  my  duty  to  submit  to  your 
■  Lordships  ;  but  it  is  not  for  me  to  anticipate  whether  your  I^ordships  will  adopt  it  in 
the  judgment  which  you  may  pronounce. 

Lord  Kede.sd.\lk  delivered  his  opinion  neai-ly  as  follows  : — Having  in  the  earlier 
part  of  my  life  had  much  intercourse  with  persons  eminent  in  the  practice  of  convey- 
ancing, which  furnished  me  with  opportunities  of  information  on  cases  of  this 
description,  I  shall  therefore  oft'ev  such  reasons  as  occur  to  me  for  holding  the  opinion 
which  I  have  formed  on  this  question.  On  the  subject  of  the  practice  of  conveyancers 
having  weight  in  determining  points  of  this  nature  so  high  has  the  authority  of 
ancient  and  uniform  practice  ever  been  considered,  that  even  the  construction  of  an 
act  of  Parliament  has  been  adopted  from,  anil  founded  on  the  practice  of  lawyers 
conversant  with  the  principles  of  common  assurances :  and  that  principle  was 
sanctioned  and  adopted  l)y  this  House  in  the  ease  of  The  Earl  of  Ilvckiiiijhainshire  v. 
Drurij  (a).  If  your  Lordships  should  [524]  decide  that  regard  is  not  to  be  had  to 
long  established  forms  and  practice  in  considering  <piestions  of  this  nature,  by  such 
a  decision  every  man's  title  to  his  property  would  be  endangered.  But  more 
especially  is  it  necesssary  that  the  established  practice  should  be  adverted  to  in  aid  of 
the  construction  of  instruments  of  this  description,  framed  from  precedents  constantly 
acted  upon,  and  never  disputed  in  Courts  of  Law.  IIow  else  are  we  to  understand 
such  instruments,  if  not  by  giving  the  technical  cH'ect  to  the  words  em])loyed  by  the 
parties  to  them,  which  are  in  truth  the  words  of  the  professional  persons  who  advise 
them,  and  are  used  as  being  best  calculated  to  cany  into  execution  the  intentions  of 
the  party  who  instiucts  them,  who  are  of  course  informed  of  their  meaning  and  legal 
impoit  '  Therefore  it  is  that  I  hold  that  we  are  to  be  bound  l)y  the  practice  of  con- 
veyancers, which,  on  subjects  of  this  sort,  is  so  important  as  to  be  tantamount  to  a 
practical  exposition  of  the  law,  as  it  affects  such  subjects  :  and  most  mischievous  would 
be  the  consequence  if  it  were  not  so,  and  if  titles  should  be  made  to  depend  on  verl)al 
criticism,  and  be  impeachable  by  means  of  the  literal  construction  of  the  in;.trnment.s 
which  cieatc  them.  If  that  be  so,  the  facts  of  this  case,  and  the  words  themselves 
of  the  power  and  of  the  provi.so,  must  decide  this  tjuestion  when  applied,  as  they 
ought  in  all  cases  to  be,  to  the  subject-matter.  The  three  powers  relate  to  three 
distinct  descriptions  of  the  property  (stating  them).  That  distinction  must  convince 
us  that  the  person  who  framed  this  sctt!c-[525]  mcnt,  contemplated  the  diHercnt 
circumstances  in  which  the  three  desciiptions  ot  property  then  were  ;  and  tiiat  she 
meant  to  give  by  the  several  jjowers  the  same  degree  of  enjoyment  of  each  as  had 
been  given  of  the  same  property  before,  which  as  to  that  which  is  tiie  subject-matter 
of  the  present  question  was,  that  the  tenant  for  life  should  have  the  advantage 
arising  from  renewals  of  the  existing  leases,  from  time  to  time,  as  the  lives  should 
drop  during  his  possession.  She  has  reipiired  only  that  he  should  reserve  a.s  gieat 
or  beneficial  rents,  &e.  or  more  (and  not  less)  than  had  been  reserved  in  the  former 
leases ;  and  not  only  the  rents,  but  every  other  service  was  to  bo  reserved  in  cxivctly 

(a)  2  Eden's  Kep.  Temp.  Lord  Northington,  64,  and  Pro.  P.  C.  492. 
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the  same  manner  as  in  the  prior  leases.  The  power  to  lease  the  second  description 
of  property,  requires  the  best  and  most  improved  rents  to  be  reserved,  and  then  are 
added,  the  words  "  that  can  be  reasonalily  had  or  obtained  for  the  same."  If  that 
word  reasonably,  which  is  introduced  there  mei'ely  out  of  caution,  had  not  been  added, 
would  it  not  have  been  implied  ?  and  if  that  word  had  been  absent,  and  a  lease  had 
been  made  reserving,  in  reasonable  estimation,  the  most  improved  rent  that  could 
fairly,  honestly,  and  reasonably  be  obtained  without  fine  or  premium,  would  not  that 
have  been  a  good  lease  ?  That  word,  theiefore,  being  introduced,  does  not  in  any 
respect  alter  the  terms  of  the  power ;  for  it  must  have  been  so  construed  without  it. 
Of  the  two  powers  to  lease  for  lives  or  years  determinable  on  lives,  and  for  short  terms 
at  rack  rent,  one  requires  the  power  of  re-entry  to  be  reserved  in  [526]  one  way,  the 
other  in  another ;  and  I  think  that  was  designedly  so  varied.  With  respect  to  the 
latter,  the  power  of  re-entry  is  to  be  given  for  non-payment  of  the  rent  within  twenty- 
eight  days  after  it  has  become  due,  pointing  out  the  time  in  precise  words.  Why 
then  were  not  precise  words  used  in  the  other  power?  For  this  obvious  and  manifest 
reason  :  because  the  first  power  referred  to  the  mode  of  executing  the  power  which 
had  been  observed  in  the  prior  and  existing  leases,  and  it  was  intended  that  whatever 
might  have  been  the  mode,  should  still  continue  to  be  followed  ;  or  if  there  should  be 
found  to  be  no  such  power  of  re-entry  for  non-payment  of  the  rent  reserved  there, 
then  that  some  such  power  was  to  be  inserted  in  the  new  leases.  It  is  a  mistake  to 
say  that  the  words  of  the  power  in  the  deed  are  precise  and  specific  in  their  directions. 
That  is  the  fallacy  on  which  much  of  the  reasoning  has  been  founded  to  shew  that 
this  lease  is  invalid.  The  words  are  not  precise — thej'  are  vague  and  loose,  amount- 
ing to  nothing  more  than  a  mere  note  or  memorandum,  importing,  that  in  case  there 
should  be  no  power  of  re-entr}'  for  non-payment  of  the  rent  inserted  in  the  former 
demises,  such  a  power  should  be  introduced  in  the  new  leases,  which  were  however 
still  in  all  other  respects  to  be  conformable  to  the  old  ones.  In  the  former  leases 
there  was  a  power  of  re-entry  reserved  not  only  for  non-p.iyment  of  the  rent,  but  for 
the  non-performance  of  the  other  services,  such  as  the  render  of  capons,  and  doing 
suit  of  mill,  &c.  to  all  of  which  the  power  extended.  [527]  The  power  in  the  settle- 
ment, therefore,  being  quite  general,  without  giving  any  definite  directions  as  to  the 
mode  of  executing  it — being  in  short  merely  in  the  nature  of  a  memorandum,  if  I 
may  so  call  it,  that  the  leases  should  contain  a  power  of  re-entry,  the  maker  of  this 
lease  has  put  the  natural  construction  upon  the  words  :  and  the  construction  which 
is  attempted  to  be  put  upon  them,  in  support  of  these  objections,  is  a  forced  construc- 
tion, and  an  attempt  to  render  them  more  precise  and  sti'ict  than  they  really  are. 

Now  let  us  suppose  that  a  contract  had  been  entered  into  between  the  parties  to 
this  lease  for  a  lease  of  the  property  in  question,  and  it  had  been  agreed  that  it  should 
contain  a  power  of  re-entry  for  the  non-payment  of  the  rent  to  be  reserved.  If  on  a 
suit  for  specific  performance  of  that  contract  a  Court  of  Equitj'  should  decree  it  to  be 
specifically  performed,  would  the  Court  ever  have  thought,  that  under  the  terms  of 
this  clause  in  the  settlement,  they  were  bound  to  direct  a  clause  to  be  inserted  in  the 
lease,  giving  an  absolute  power  of  re-entry  on  non-payment  of  the  rent,  unqualified 
by  the  ordinary  provisions  of  a  few  days'  extension  of  the  time  and  the  absence  of  a 
sutticient  distress?  Would  not  the  words  be  construed  according  to  the  common  and 
ordinary  practice  which  must  have  been  borne  in  mind  by  the  conveyancer,  who 
prepared  the  settlement,  when  he  inserted  this  general  clause  for  reserving  a  power 
of  re-entry  ?  The  piofessional  character  and  habits  of  the  person  who  framed  the 
deed  must  be  regard-[528]-ed,  and  the  technical  acceptation  of  the  clause,  according 
to  the  common  notions  of  such  persons  really  must  be  resorted  to,  in  order  to  ascertain 
the  intention  of  the  parties  to  the  instrument,  who  are  made  to  express  themselves 
in  his  more  accurate  language.  Having  then  recourse  to  such  means  of  construction, 
we  must  see  that  this  clause  was  no  more  than  a  mere  minute  or  memorandum,  the 
terms  of  which  were  to  be  supplied  more  definitely  in  the  lease,  as  it  must  have  been 
if  it  had  been  made  one  of  the  terms  of  a  contiact  for  a  lease  entered  into  between 
these  parties.  I  consider,  therefore,  that  it  must  be  taken  to  have  been  the  intention 
of  the  parties  to  the  instrument,  that  the  terms  of  this  clause  should  be  advisedly  not 
precise,  thereby  designedly  leaving  it  to  be  intei'preted  by  the  clause  to  that  effect 
in  the  former  leases,  if  they  contained  such  a  clause,  but  if  they  did  not,  that  a  reason- 
able power  of  re-entiy  should  be  inserted  in  the  future  leases.  If  there  were  a  power 
of  re  entry  reserved  in  the  former  leases,  no  especial  directions,  as  to  the  insertion  of 
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suuh  ;i  power  in  the  new  leases  would  be  necessary,  because  the  rent  being  required 
to  be  reserved  in  as  beneficial  a  manner,  it  must  have  been  reserved  in  the  same  words 
and  in  none  other.  Now,  as  all  the  doubt  in  this  case  has  been  founded  upon  the 
construction  of  the  words  of  the  instrument,  and  they  were  clearly  not  intended  to 
express  precisely  and  positively  how  what  was  re(|uired  to  be  done  should  be  done, 
that  doubt  may  be  licst  rcmo\ed  by  ascertaining  what  a  Court  of  Kquity  would  [529] 
have  ordered  to  be  done  ou  a  question  brought  Ijcfore  them  by  a  suit  for  specilic 
performance  of  a  contract  for  a  lease  entered  into  in  such  loose  terms  as  these  ;  and 
there  can  be  no  doubt  that  a  Court  of  Equity  would,  in  decreeing  the  execution  of  a 
lease,  have  directed  that  it  should  contain  a  power  of  re-entry  in  all  respects  similar 
to  that  which  is  contained  in  the  proviso  in  this  lease,  construing  this  loose  clause 
precisely  as  it  has  been  construed  by  the  maker  of  the  lease  in  question.  So,  I 
apprehend,  would  a  Court  of  Law  also  have  coiistiued  such  a  contract,  if  a  question 
on  the  terms  of  such  a  power  had  been  agitated  before  them.  They  would  enquire 
in  what  manner  a  Court  of  Equity  would  have  directed  such  a  lease  to  have  been 
drawn,  and  what  form  of  lease  was  in  received  use  amongst  conveyancers  of 
established  character  in  business  in  such  cases,  and  they  would  decide  accordingly. 

Upon  the  whole,  therefore,  it  does  seem  to  me  that  the  lease  now  under  your 
Lordships'  consideration  is  valid  ;  liecause,  as  it  has  been  found  by  the  special  verdict, 
it  was  made  in  conformity  with  the  former  leases  :  and  I  consider  the  references  in 
the  deed  to  those  forniei'  leases,  as  having  the  eti'ect  of  requiiing  the  new  Ica.ses  to  be 
made,  and  construed  by  refei'enco  to  the  contents  of  those  formei'  leases  ;  and  that 
they  were  properly  taken  by  the  tenant  for  life,  as  a  guide  to  assist  him  in  framing 
the  instruments  in  the  first  instance ;  and  if  any  question  should  aftcr-[530]-wards 
arise  as  to  its  being  a  good  execution  of  the  power,  I  think  the  most  etloctual  means 
of  determining  it  is  by  investigation  of  the  former  leases,  which  have  been  admitted 
in  evidence.  If,  on  inspection  of  those  leases,  there  should  be  found  a  similar  power 
of  re-entry  reserved,  or  if  no  such  clause  should  be  found  there,  the  power  in  the  new 
lease  be  rea.sonable  and  adecjuate,  that  would  be  sufficient  to  enable  your  Lordships 
to  decide,  that  the  new  lease  so  framed,  was  a  good  execution  of  the  power  to  lease, 
the  words  of  which  ought  not  to  be  construed  as  meaning  a  precise  and  positive  power 
of  re-entry,  as  it  has  been  contended  it  docs,  but  a  reasonable  and  ordinary  power. 

Therefore,  upoTi  the  particular  words  of  the  clause  in  the  deed  and  settlement,  and 
not  on  any  general  view  of  this  case,  1  think  that  the  lease  in  (luestion  ought  to  bo 
supported,  and  that  the  judgment  of  the  Court  of  Exchei|uer  Chamber  ought  to  be 
reversed,  and  the  judgment  of  the  Couit  of  King's  Bench  alHrmed. 

On  the  motion  of  the  Lord  Chancellor  the  House  at  once  ordered  the  judgment 
of  the  Court  of  I']x(:hequcr  Chamber  to  be 

Reversed  : 

And  the  original  judgment  of  the  Court  of  King's  Bench  to  be 

Affirmed. 

[531]  We.Mv,  on  tkk  ukm.  of  Bl'uck  v.  C.m.l.wv.vv  .\m«  Othkks.  S.itunlay, 
loth  May  1819.— Rule  for  judgment  as  in  ease  of  a  nonsuit,  for  not  proceeding 
to  trial  after  issue  joined  (obtained  in  the  next  Term,  as  it  may  be  in  this  Court, 
and  notice  of  trial  given  and  countermanded,  the  plaintilfs  attorney  voluntarily 
although  loo  late,  if  it  had  been  an  ordinary  case),  giving  a  |)eremptory  under- 
taking to  i)rocced  at  the  next  Assizes — discharged,  and  williout  costs,  on  its 
being  shewn  as  cause  that  a  serious  domestic  misfortune  had  prevented  the 
Ijlaintilfs  solicitor  from  proceeding  to  trial.  -The  voliuitury  inidcrt.iUiiig  so  given, 
liowever,  must  be  afterwards  made  a  rule  of  Coint. 

Sir  William  Owen  now  .shewed  cause  against  a  rule  which  hail  l>ccn  obtained  by 
West  (3d  May)  for  judgment  as  in  ea.sc  of  a  nonsuit  for  not  |ii()cccdiiig  to  dial,  issue 
having  been  joined  in  Hilary  Term,  on  an  affidavit  of  the  solicitor  for  the  le.s.sors  of 
the  [)iaiutiir,  stating  that  a  serious  domestic  misfortune  had  pievcnted  his  attending 
the  assizes,  of  which  he  had  given  notice  to  the  defendant's  solicitor,  infornn'ng  him 
at  the  .same  time  that  In;  had  written  to  his  own  agent  to  conntermanil  the  mitico  of 
trial,  and  had  apprized  the  sherill',  that  he  might  not  summon  a  Jury  :  and  the  .illidavit 
of  the  agent  statetl  that  ho  had,  on  the  '21th  March,  given  notice  of  conutermand, 
jiccompanied  by  an  undertaking  peremptorily  to  proceed  at  the  next  Assizes. 
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Under  these  ciicumstaiices  it  was  jjiayed  that  the  rule  might  be  discharged  (the 
plaintiff  lieing  already'  under  a  peremptory  undertaking  given  in  the  notice  of  counter- 
mand) without  costs,  on  the  ground  that  the  countermand,  founded  on  such  a  reason, 
and  accompanied  with  a  peremptor}'  undertaking,  was  sufficient ;  and  that  in  such  a 
case  the  application  ought  not  to  have  been  made,  at  least  the  costs  should  be  ordered 
to  abide  the  event. 

[532]  West,  in  support  of  the  rule,  submitted  that  the  defendants  were  entitled 
in  this  Court  to  move  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial 
in  the  next  Term  after  issue  joined  ;  and  that  at  all  events  he  urged  the  defendants 
would  be  entitled  to  costs  by  the  rule  of  the  Court.  The  peremptory  undertaking 
being  merely  voluntary,  he  insisted  was  altogether  insufficient. 

In  reply  it  was  obsei'ved  that,  although  the  practice  in  this  Court  ditt'ered  in 
respect  of  the  time  for  applying  for  judgment  as  in  case  of  a  nonsuit,  and  for  the 
costs  ;  yet  particular  circumstances  would  always  be  con.sidered  by  the  Court,  and  in 
this  case,  where  the  object  of  the  application  was  the  obtaining  costs  (which  appeared 
from  the  defendants  having  moved  for  them  on  the  1st  instant)  sufficient  reason  had 
been  given  for  relaxing  the  rule. 

The  Court  expressed  disapprobation  of  the  application  under  the  circumstances, 
and  observed,  that  it  had  been  rightly  said  that  they  would  not  insist  on  a  general 
rule  of  practice  in  a  matter  of  this  sort,  where  particular  circumstances  justified  a 
departure  from  it. 

As  to  the  undertaking  given,  the  Court  (although  they  intimated  that  the  plaintifi''s 
attorney  might  have  been  attached  upon  it)  con.sidered  that  it  ought  to  be  repeated, 
in  order  to  be  made  a  rule  of  Court — and  on  those  terras,  they 

Discharged  the  rule,  without  Costs. 

[533]  The  Attorney  General  i\  Kent.  Tuesday,  18th  May  1819. — The  statute 
56  Geo.  III.  ch.  liO,  is  general,  and  extends  to  all  tanners,  whether  using  bark 
or  sumack :  and  the  penalty  imposed  on  the  removing  and  concealing  any  hides 
or  skins  from  the  view  of  the  officer,  is  cumulative  on  the  penalty  imposed  by 
the  9th  of  Anne,  ch.  11,  s.  17. 

One  of  the  counts  in  this  information  was  framed  on  the  4th  section  of  the 
56  Geo.  III.  ch.  110,  s.  4,  to  recover  from  the  defendant,  who  was  a  sumack  tanner, 
the  penalty  of  2001.  for  removing  and  concealing  hides  from  the  view  of  the  officer. 
A  verdict  having  been  found  for  the  Crown. 

Jervis  moved  that  the  judgment  might  be  entered  for  the  defendant,  on  the  ground 
that  he  was  not  within  that  statute,  which  he  contended  applied  wholly  to  tanners 
in  bark,  and  that  the  9th  Anne,  ch    11,  only  applied  to  shomack  tannei's. 

The  Court,  having  granted  a  rule,  the  Lord  Chief  Bai'on  reported  the  evidence, 
observing,  that  the  fact  of  concealment  had  been  proved  beyond  doubt,  and  therefore 
the  only  question  would  be,  the  amount  of  the  penalties. 

The  Attorney  General,  Clarke,  and  Walton,  now  shewed  cause,  and 

Jervis  and  the  Common  Serjeant  endeavoured  to  support  the  rule. 

For  the  defendant  it  was  contended  that  the  56th  of  Geo.  III.  having  repealed 
expressly  only  [534]  the  provision  of  the  9th  of  Anne  (sect.  12)  respecting  the  shaving 
of  any  hide  or  calve  skin  before  they  should  be  thoroughly  tanned,  leaving  the  16th 
and  I7th  sections  unrepealed,  it  had,  by  the  -tth  section  not  imposed  a  cumulative 
penalty  on  the  sumack  tanner  who  was  not  included  under  the  general  name  of 
"tanner,"  by  which  the  bark  tanner  only  was  meant,  and  so  in  a  penal  st;itute  it 
should  be  considered.  That  proposition  was  attempted  to  be  supported  by  a  critical 
comparative  examination  of  the  terms  of  the  two  acts  of  Parliament. 

For  the  Crown  it  was  contended  that  the  two  acts  were  in  pari  materia,  and 
that  the  latter  penalty  was  cumulative,  and  it  was  urged  that  the  act  of  the  56th 
Geo.  III.  was  general  in  its  terms,  including  under  the  denomination  of  "  tanners,"  all 
the  trade  of  every  description. 

The  Court  held  that  the  latter  act  was  general,  and  applied  to  all  tanners  of  every 
desciiption,  ai:d  they  adverted  to  the  language  of  the  statute,  to  shew  that  it  was  so. 
They  observed  that  it  would  go  to  repeal  the  56th  Geo.  III.  in  great  measure,  if  they 
should  hold  that  it  did  not  apply  to  any  other  than  the  bark  tanner — that  the  9th 
of  Anne,  ch.   11,   was  general  beyond  all   doubt,  expressly  including   the  shumack 
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Uiiiuer,  and  that  from  the  words  and  whole  tenor  of  the  56  Geo.  III.  that  also  mii.st 
be  considered  general,  and  therefore  they  discharged  the  rule. 
Kide  discharged. 

[535]  Bi.OKE  /'.  MoTTR.^M.  Saturday,  GL'd  May  1819. — Where  an  assignment  of 
the  bail-bond  be  taken  after  bail  above  have  been  put  in,  but  not  perfected,  and 
the  plaintitl's  clerk  in  court  has  consented  to  an  ordei'  for  staving  proceedings  on 
the  bail-bond,  on  payment  of  costs,  he  is  not  entitled  to  have  the  secnrit)'  of  the 
bail-bond,  because  he  has  waived  the  right  which  arises  from  having  lost  a  trial 
by  his  own  conduct. 

Sir  William  Owen  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  order  made  l)y  Mr.  Baron  Garrow  (that  an  order  of  Mr.  Baron  Wood  for  staying 
proceedings  on  the  bail-bond  assigned  in  this  cause,  on  pa3'ment  of  costs,  the  defendant 
liaving  put  in  bail  and  rendered,  should  stand  on  the  terms  of  the  bail-bond  standing 
lis  a  security),  should  not  be  rescinded. 

The  facts  on  which  this  application  was  founded  were,  that  the  defendant  residing 
in  Denbighshire,  was  arrested  on  a  wi'it  of  quo  minus,  returnable  the  8th  of  Februar}', 
1819,  and  on  that  day  a  declaration  was  tiled.  On  the  16th  he  put  in  bail  before 
Mr.  Baron  Wood,  at  his  house,  and  gave  the  plaintiff's  clerk  in  court  notice  on  the 
17th.  On  the  23d  of  February,  the  plaintiff's  clerk  in  court  took  an  assignment  of 
the  bail-bond,  and  put  it  in  suit.  On  the  2d  of  April,  the  defendant  surrendered  in 
discharge  of  his  bail,  of  which  the  bail  gave  notice  on  the  .5th.  On  the  28th  a  summons 
to  stay  proceedings  on  the  bond  was  served,  and  was  indorsed  by  the  plaintiff's  clerk 
in  court,  "  Take  an  oider,  on  payment  on  taxation  ; "  and  on  the  30th  an  order  was 
made  accordingly  by  Mr.  Baron  Wood,  The  plaintiff's  clerk  in  court,  on  the  4th  of 
May,  took  out  a  summons  for  rescinding  that  order,  which  was  ordei'ed  by  Mr.  Baron 
Gariow  on  the  6th. 

[536]  Jones,  D.  F.  now  shewed  cause,  on  an  alFidavit  of  the  plaintiff's  clerk  in 
court,  stating  that  conceiving  the  plaintiff'  had,  by  the  defendant's  neglect,  lost  a  trial 
at  the  last  Assizes,  and  as  the  bail-bond  h.-id  become  forfeited,  and  ought  to  remain  as 
a  security  for  the  debt,  he  did  not  pursue  the  order  of  the  30th  of  April,  on  which  ho 
had  incautiously  indorsed  a  consent,  Ijut  obtained  the  order  in  (|uestion.  He  submitted, 
therefore,  that  as  a  trial  had  been  lost,  and  the  bond  had  liccomc  forfeited,  the  bail-bond 
ought  to  stand  as  a  security,  notwithstanding  what  had  since  taken  place. 

Sir  William  Owen,  on  the  contrary,  contended  that  the  plaintiff  could  not  have 
gone  to  trial  before,  as  the  defendant  had  till  the  1st  day  of  Easter  Term  to  perfect 
bail  above,  unless  he  would  have  waived  exceptions  to  the  bail ;  and  his  taking  an 
.assignment  of  the  bail-bond  shewed  that  he  did  not  waive  the  exceptions.  He  also 
submitted,  that  another  reason  in  this  case  why  the  bail-bond  should  not  stand  as  a 
security  wa.s,  that  the  assignment  being  after  the  bail  had  l)een  put  in  wiis  irregulai-; 
.■md  that  the  plaintiff  had  also  waived  the  foi-feitnrc  of  the  bond  by  consenting  to  the 
order  of  the  30th  of  A])ril 

■^I'he  Court,  under  these  circumstances,  made  the 

Rule  absolute. 

[537]  ll.WW.MtD  V.  GllKKNWUOD  .\NI)  OtIIEII.S  .\NI)  K.\ktkic  Coi.i.iccii:.  Mnnday, 
24th  May  1819.  —The  Court  will  grant  an  injunction  U)  stay  trial  of  an  ejectment 
at  the  next  Assizes,  on  a  motion  made  on  the  27th  of  February,  of  whicli  notice 
had  been  given  to  the  defendant's  clerk  in  Court  only  on  the  26th,  if  move<l  on 
merits  confessed  in  an  answer  put  in  only  on  that  day,  because  there  is  only  one 
day  of  sitting  in  the  Hilary  vacation,  which  ought  not  to  prejudice  suitors,  and 
it  can  be  no  surprise  on  a  defendant  under  such  circumstances.  —  Nor  will  tlnn' 
dissolve  such  an  injunction  before  the  hearing  on  an  allidavit. — Such  an  a]iplic;ilion 
I'cfused,  with  costs. 

An  injunction  was  gr.anted,  on  the  27tti  of  February  last,  in  (Jray's  inn  ll.dl,  In 
restrain  the  defend.mts  fiom  proceeding  in  an  action  of  ejectment  connncni:eil  against 
the  plaintiff,  to  recover  jjossession  of  a  copyhold  estate  for-  li\cs,  whii  li  li.id  l)cen  sold 
to  the  defendant  at  a  ])ublic  auction. 

The  injunitiiiii  hiid  been  (ibl.aiucd  on  a  bill  lilc(|   for  a  s|)ci'ilic   porformancu  of  the 
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coiitnict  for  the  purchase,  charging  that  the  defendants  had  refused  to  perfect  the 
plaintitl''s  title,  Iw  the  College  substituting  the  life  of  the  defendant  Greenwood  for 
that  of  the  plaintiH',  and  had  brought  an  ejectment.  The  bill  was  filed  on  the  11th  of 
Februaiy.  The  defendants  appeared  on  the  12th,  and  put  in  their  answer  on  the 
26th.  On  that  day  (the  iGth)  the  plaintiff  gave  the  defendants  notice  (dated  the  26th) 
that  the  Couit  would  be  moved  on  Saturday  next,  the  27th,  for  an  injunction  to 
restrain  them  from  proceeding  in  the  ejectment,  on  the  merits  confessed  in  their 
answer — and  that  in  the  event  of  the  Court  granting  such  injunction,  that  the  same 
might  extend  to  stay  the  trial  of  the  ejectment  at  the  then  next  ensuing  Assizes  for 
the  county  of  Oxford. 

[538]  Beames  accordingly  moved  for  the  injunction  on  the  27th,  previously 
apprising  the  Court,  that  it  might  be  urged  by  the  counsel  for  the  defendants,  that 
the  notice  of  motion  given  for  the  27th,  being  only  one  day's  notice,  would  be  an 
objection  to  granting  it ;  but  he  submitted,  that  as  the  answer  had  been  put  in  only 
on  the  26th,  the  day  on  which  the  notice  was  given,  and  that  as  the  Court  sat  on  no 
other  day  than  this,  the  shortnes.s  of  the  notice  would  not  be  considered  an  objection, 
in  a  case  where  the  motion  was  made  on  the  merits  confessed  in  the  defendants' 
answer,  in  which  ease  there  could  be  no  surprise. 

[Having  mentioned  that  Dauncey  and  Spence  held  briefs  for  the  defendants,  the 
Court  inquired  if  they  were  prepai'ed  to  oppose  the  motion  on  the  merits,  and  on  their 
saying  that  they  were  not  instructed  to  do  so,] 

The  Court,  adopting  the  reasons  urged  in  support  of  the  motion,  observed  that 
the  circumstance  of  their  having  only  one  day  of  sitting  in  the  Hilary  vacation,  ought 
not  to  prejudice  the  suitors,  by  operating  as  an  objection  to  granting  a  motion  of  this 
nature,  under  these  circumstances;  and  they  then  granted  the  iujiniction  ■-'. 

[539]  Taunton,  W.  li  now  moved  to  dissolve  that  injunction,  upon  an  affidavit, 
stating  that  the  plaintiff  had  not,  since  the  injunction  had  been  granted,  applied  to 
the  defendants  to  settle  the  fine  payalile  on  the  change  of  life,  or  to  be  admitted  at  a 
Court  held  since  for  the  manor;  and  he  submitted,  that  as  the  injunction  had  been 
granted  ex  parte  for  the  purpose  of  enabling  the  tenant  to  apply  to  be  a<lmitted,  his 
not  having  done  so  was  good  ground  for  now  dissolving  it. 

Beames  opposed  it.  submitting  that  the  Court  could  not  thus  try  the  merits  of  an 
injunction,  on  aftidavits  filed  since  it  had  been  granted,  to  which 

The  Court  assented,  saying  that  they  could  not  dissolve  the  injiniction  on  such 
grounds,  before  the  hearing.     They  therefore 

Kefused  the  motion,  with  Costs  *-. 

[540]  Bate  v.  Cartwright.  Monday,  24th  May  1819. — Money  deposited  with  a 
stakeholder,  as  a  bet  on  the  event  of  a  foot  race,  may  be  recovered  from  him  by 
either  party,  in  an  action  for  money  had  and  received,  after  the  race  has  been 
run,  and  the  parties  differ  as  to  the  winner. — X  nonsuit,  on  the  ground  that  such 
actions  are  an  idle  waste  of  the  time,  and  hindrance  of  the  business  of  Courts  of 
Law,  set  aside. 

[Referred  to,  Hampden  v.  Walsh,  1876,  1  Q.  B.  D.  193.] 

In  this  action,  which  was  for  money  had  and  received,  to  recover  a  sum  of  101. 
deposited  in  the  hands  of  the  defendant,  as  stakeholder  of  the  sums  betted,  to  abide 
the  result  of  a  wager  of  51.  on  a  foot  race,  Mr.  Baron  Garrow  nonsuited  the  plaintiff  at 
the  trial,  holding  that  the  wager  was  in  itself  of  that  nature  which  the  Courts  had, 
according  to  the  current  of  authorities,  endeavoured  to  discourage,  by  refusing  to 
try  such  frivolous  questions,  arising  out  of  the  idle  folly  of  parties,  to  the  hindrance 
of  the  sober  and  necessaiy  business  of  the  other  suitors. 

Jervis  obtained  a  rule  to  shew  cau.se  whj'  that  nonsuit  should  not  be  set  aside,  on 
the  authority  of  the  case  of  Cotton  v.  Thviiand  (p  T.  E.  405). 

Mr.  Baron  Garrow  reported  the  evidence,  the  substance  of  which  was,  that  the 
plaintiff'  and  another  person  had  betted  51.  on  the  race,  and  had  deposited  the  money 
in  the  hands  of  the  defendant,  and  the  race  having  been  run,  and  the  plaintiff"  having, 

*^  Ex  relatione,  Mr.  Beames,  as  to  this  point. 
*-  Vide  Blacoe  v.  JFUkinson,  13  Ves.  454. 
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as  he  stilted,  won  the  wager,  sought  by  this  action  to  recover  the  101.  ;  but  there 
being  some  doubt  suggested  to  him  as  to  his  right  to  recover  the  whole,  he  afterwards 
insisted  only  on  tlie  sura  of  51.  originally  deposited  by  him. 

[541]  Puller  and  Male  now  endeavoured  to  support  the  nonsuit.  They  submitted 
that  a  foot  race  was  an  illegal  game  within  the  statutes  of  16  Cha.  II.  c.  7,  and  9  Anne, 
c.  14,  and  that  it  had  Ijeen  determined  to  bo  so  in  Li/uall  v.  Ijonghotham  (2  Wils.  36), 
Claytim  v.  Jenninijs  (2  Bl.  706),  Broicii  v.  Berkchy  (Cowp.  281),  J I  hah' i/  v.  Pajol  (2  Bos. 
&  Pul.  51),  and  Ximenea  v.  Jaques  (6  T.  R.  499),  and  they  contended,  that  it  was 
become  an  established  principle  in  the  Courts,  that  where  a  depo.sit  of  money  was 
made  for  securing  a  bet  on  an  illegal  game,  or  any  illegal  consideration,  the}'  would 
not  lend  their  aid  to  enable  a  party  to  lecover  it ;  and  they  cited  Iloivson  v.  Hancock 
(8  T.  K.  575),  Lownj  v.  Bounluu  (Dougl.  4G8),  Vandyck  v.  Hewitt  (1  East,  96),  Morck 
V.  Abel  (3  Bos.  &  Pul.  35),  Bowyer  v.  Bampton  (2  Str.  1155),  and  Andree  and  Anutlier 
v.  Fhtcher  (3  T.  R.  266). 

They  finally  ui'ged  that  this  at  least  was  the  kind  of  claim  which  it  had  been  con- 
sidered that  Judges  should  refuse  to  try,  whether  the  wager  was  illegal  or  not;  and 
they  cited  the  case  of  Eltham  v.  Kiiujsman  (1  Barn.  &  Aid.  683),  as  a  strong  authority 
on  that  point.  In  the  present  case,  the}'  stated  the  real  question  was,  whether  the 
plaintiff  or  another  person  was  in  fact  the  depositor ;  and  one  gi'ound  of  the  defence 
would  have  been,  that  the  defendant  had  paid  the  money  over  to  anothei'  person.  A 
case  was  mentioned  by  Puller,  memoriter,  as  [542]  having  been  recently  brought  on 
before  Mr.  Justice  Ablrott,  at  Guildhall  {Britton  v.  Davis),  where  a  similar  question 
was  I'aiscd,  and  his  Lordship  said,  that  he  would  not  suffer  the  time  of  the  Court  to 
be  .squandered  on  such  idle  questions  ;  but  it  being  intimated,  that  the  defendant  could 
prove  the  payment  of  the  money  over  to  a  third  person,  Mr.  Justice  Abbott  then  said, 
the  cause  might  in  that  case  proceed  ;  but  he  added,  that  where  a  party  was  so  foolish 
as  to  deposit  money  in  such  a  way,  he  must  get  it  again  as  he  could,  but  that  he  had 
no  means  of  recovering  it  at  law. 

Jervis,  in  suppoi't  of  the  rule,  submitted  that  the  illegality  of  the  wager  ■"■■  had 
nothing  to  do  with  the  merits  of  this  action,  for  that  accoiding  to  the  authority  of 
Ctdtim  V.  Thnrhiiiil,  the  plaintilf  was  still  entitled  to  recover  the  sum  deposited  bj'  him 
with  this  defendant;  and  on  that  point  he  also  cited  the  case  of  Farmer  v.  Iiu.'isell{ii) 
and  Faikney  v.  lleiimmx  (4  Bur.  2069),  and  the  doctrine  stated  and  authorities  collected 
in  Sclwyn's  Nisi  Prius(^). 

[Wood,  Baion,  obsoived  that  where  a  plaintiff's  right  to  bring  an  action  was 
doubtful  in  law,  he  should  consider  that  a  Judge  could  not  I'efuse  to  try  it.] 

Cur.  adv.  vult. 

[543]  The  Lord  Chief  Baron  now  delivered  the  opinion  of  the  Coint.  The 
question  in  this  ease  is,  whether  the  action  lies.  The  last,  and  indeed  the  only  decision 
that  can  be  said  to  l)e  in  point,  is  that  in  Cotton  v.  Thurluiul,  i?i  179.'>,  and  that,  wo 
think,  determines  this  point.  Lord  Kenyon,  in  delivering  his  judgment  on  that 
occasion,  distinguishes  the  case  of  an  action  brought  against  a  stakcholdei-  from  that 
of  a  policy  of  insuiance,  where  the  risk  has  been  run,  and  the  party  attempts  to  regain 
his  money  :  and  he  put  entirely  out  of  the  question  the  illegality  of  the  subject- 
matter  of  the  wager.  The  principal  ground  on  whii'h  that  case  ap|)eai's  to  have  been 
dctei-mined  was  the  fact  of  the  money  being  still  in  the  hands  of  the  stakeholder  antl 
whilst  it  be,  the  depositor  may  recover  it  "from  him.  The  other  Judges  concur  with 
him,  Mr.  .lustice  (irose  changing  his  former  opinion,  and  the  Court  over-rule  the 
decision  of  Mr.  Justice  Wilson.  We  are  Imund  by  a  case  determined  so  solemnly  ; 
anil  although  many  cases  have  been  cited,  all  of  which  wo  have  looked  int(5,  we  think 
that  there  aie  none  that  can  sustain  this  nonsuit  against  the  authority  of  that  wlii<li 
I  have  particularly  mentioned.     We  therefore  make  this 

Rule  absolute. 

*  Qua;re,  Whether  such  a  wager  be  illegal? 

(a)   1  Bos.  &  Pul.  296.      Dissentientibus  Kooke  an<l  lOyre,  .IJ. 

(r)  Vol.  i.  tit.  Assumpsit,  Itules  7  &  8,  and  the  notes. 
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[544]  Gainsford  v.  Blachford.  Monday,  24th  May  1819. — If  a  person  who  is 
asked  by  a  tradesman  respecting  the  circumstances  and  credit  of  anothei',  tells 
him  that  he  has  been  paid  a  debt  due  to  himself  fiom  such  person,  and  that  he 
was  ready  to  give  him  credit  for  any  thing  he  wanted  :  that  representation  would 
not  be  sutiicient  to  support  an  action  for  a  deceitful  misrepresentation  of  such 
person's  circumstances,  whereby  the  tradesman  was  induced  to  give  him  credit, 
although  such  person  had  been  before  that  time  discharged  under  an  insolvent 
act,  and  the  defendant  knew  it,  but  did  not  mention  it. — Such  a  colloquium  will 
not  support  an  innuendo  that  a  defendant  meant  thereby,  that  such  person  was  in 
good  circumstances,  and  fit  to  be  trusted  generally  with  goods  on  credit. — The 
Court  arrested  that  judgment,  after  a  second  verdict  given  for  the  plaintiti',  in 
such  a  case,  upon  a  new  trial  granted  on  the  same  objections,  viz.  that  the 
innuendo  was  not  warranted  by  the  words,  and  that  the  action  could  not  be 
maintained  unless  it  were. 

This  action  having  been  tried  again  at  the  last  Sittings  before  the  Lord  Chief 
Baron,  and  the  Jury  having  again  given  a  verdict  for  the  plaintiff  on  the  same 
evidence, 

Jervis  moved,  in  the  early  part  of  the  Term,  that  the  judgment  might  be  arrested, 
on  the  ground,  that  the  words  laid  in  the  declaration  *,  as  having  been  spoken  by  the 
defendant  in  answer  to  inquiries  made  by  the  plaintiff,  respecting  the  circumstances 
of  a  third  person,  to  whom  the  plaintiff  was  about  to  sell  goods  on  credit,  did  not 
w'arrant  the  innuendo  which  the  pleader  had  founded  on  them ;  and  obtained  a  rule, 
against  which 

Chitty  now  shewed  cause,  submitting,  that  the  innuendo  was  not  too  extensive ; 
and  that  if  it  were,  it  did  not  vitiate  the  other  allegations  in  the  declaration. 

He  contended  that,  with  reference  to  an  inquiry  of  another  by  a  tradesman,  of  a 
cus-[5453-tomer's  fitness  to  be  trusted  with  goods  on  credit,  an  answer  that  he  was 
ready  to  give  him  credit  for  any  thing  was  amply  sufficient  to  warrant  the  innuendo, 
that  such  person  was  fit  to  be  trusted  generally — that  it  was  competent  to  a  party  to 
explain  in  his  declaration,  by  an  innuendo,  what  he  considered  to  be  the  meaning  of 
words  addressed  to  him  ;  and  it  would  be  for  the  Jury  to  say  whether,  under  the 
circumstances  in  evidence,  the  innuendo  was  borne  out.  In  the  case  of  Oldham  v. 
Peake  (2  Bl.  959),  the  Court  held  that  the  words  "you  are  guilty  of  the  death  "  of  a 
particular  person  may  be  explained,  by  an  innuendo,  to  mean  the  murder  of  that 
person,  although  the  colloquium  be  only  of  the  death.  There  the  Court  said,  that  the 
innuendo  was  not  contradictory,  but  explanatory  ;  not  introductory  of  new  matter, 
but  ascertaining  the  meaning  of  the  old.  So  it  is  here.  That  case  was  also  a  motion 
in  arrest  of  judgment ;  and  the  Court  added,  "  whether  it  was  true  or  not,  that  such 
was  the  defendant's  meaning,  was  a  fact  for  the  Jury  to  decide  upon." 

[Wood,  Baron,  observed  that  he  had  seen  declarations  for  words  spoken  ironically 
with  an  innuendo.] 

The  Jury  have  affirmed  it,  and  it  is  now  too  late  to  object  to  it.  In  the  case  of 
The  King  v.  Aylett  (1  T.  R.  63),  the  Court  said,  that  the  business  of  an  innuendo  was 
by  reference  to  pie-[546]-ceding  matter,  to  fix  more  precisely  the  meaning  of  it. 
'1  hat  was  all  which  had  been  done  by  this  innuendo  ;  and  the  suppression  of  the 
material  fact,  proved  to  be  within  the  defendant's  knowledge  of  the  person  inquired 
of  having  been  recently  discharged  under  an  insolvent  act,  gave  so  much  appearance 
of  intentional  fraud,  or,  at  least,  of  misiepresentation  to  the  transaction,  as  to  justify 
the  suspicion  of  a  design  to  mislead,  on  which  the  innuendo  was  founded  ;  and  which 
would  be  snfiicient  to  maintain  the  action  by  bringing  it  within  the  cases  of  Eyre  and 
Anotlur  v.  Dunsfwd  (I  East,  318),  Tayp  and  Another  v.  Lee  (3  Bos.  &  Pul.  367),  and 
Hutchinson  v.  Bell  (1  Taunt.  558). 

He  then  submitted  that  the  answer  of  the  defendant  standing  alone,  and  without 
the  ininiendo,  would  furnish  sufficient  ground  for  the  present  action  ;  and  in  that  case 
the  innuendo  might  be  rejected  as  surplusage,  as  had  been  held  in  Rohertx  v.  Camden 
(9  East,  93);  and  the  unnecessarily  proceeding  further  by  inserting  an  inimen<]o  in 

*  The  nature  of  the  action,  and  the  terms  of  the  declaration,  are  fully  stated  in  the 
ease  of  the  same  name  in  the  6th  Volume  of  these  Reports,  p.  36. 
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the  declaration,  instead  of  giving  evidence  to  that  effect,  did  not  vitiate  the  count : 
Taylw  V.  Easlivovd  (1  ib.  212). 

Ho  also  urged  that  this  objection,  being  made  after  verdict  upon  a  second  trial, 
was  cured  by  the  verdict,  and  "  not  being  against  the  light  of  tlic  matter  of  the  suit," 
is  within  the  16th  and  [547]  17th  Cha.  II.  ch.  8,  for  preventing  arrests  of  judgment: 
citing  Slennel  v.  Hoqi/  (1  Wms.'s  Saundei'S,  228,  and  the  note),  and  liwhanls  \.  Sihionds 
(2  Wils.  40). 

If,  however,  the  Court  should  be  of  opinioti,  that  the  first  count  was  bad  for  any 
defect  in  the  innuendo,  the  verdict  might  still  be  maintained  on  the  second  count,  which 
was  free  from  that  objection  ;  and  that  in  such  a  case  the  Court,  if  they  thought 
proper,  might  award  a  venire  de  novo  *,  which  would  be  the  regulai'  course  ;  but  that 
it  was  not  a  ground  for  arresting  the  judgment ;  Eddowes  v.  Hopkins  (Doug.  377). 

[The  Court  suggested  that  there  was  not  enough  stated  in  the  declaration  ;  for 
that  it  should  have  been  averred  that  the  plaintifl"  had  informed  the  defendant  of  his 
motive  for  making  the  inquiries  respecting  the  person  to  whom  the  credit  was  to  be 
given,  and  that  he  had  been  referred  to  him  for  that  pui'pose,  so  as  that  it  might 
appear  that  the  defendant  had  been  sufficiently  warned  to  be  on  his  guard  ;  nothing 
of  which  had  been  done  in  this  case  :  and  Mr.  Baron  Wood  observed,  that  he  remem- 
bered the  first  case  of  the  kind  in  which  such  an  action  had  been  lirought,  and  wliore 
the  Court,  after  much  doubt,  held,  that  it  might  be  maintained,  -saying  that,  although 
a  person  was  not  obliged  to  answer  such  a  question,  if  he  did,  it  must  be  answered  tnilv.] 

[548]  Jervis,  in  support  of  the  rule,  insisted,  that  any  one  count  being  bail,  where 
the  damages  are  general,  woukl  be  fatal  to  the  declaration  ;  and  the  judgment  must 
be  arrested,  for  a  venire  de  novo  will  not  be  awarded  :  citing  Holt  v.  Sch''lefteld 
(6  T.  K.  691) ;  and  in  this  case  the  evidence  applies  as  well  to  the  bad  as  to  the  good 
count. 

As  to  the  objection  t;iken  to  the  innuendo,  that  it  enlarged  the  sense  of  the  words 
of  the  colloquium,  he  cited  the  case  of  Hawkes  v.  Hau'kei/  (8  East,  427),  where  the  Court 
held  that  that  could  not  be  done. 

In  this  instiinee  he  contended,  that  the  innuendo  had  veiy  considerably  and 
materially  enlarged  the  sense  of  colloquium,  beyond  the  fair  meaning  of  the  words ; 
and  therefore  vitiated  the  count,  and  conseiiuentl}'  the  declaration.  Adnu'tting  that 
the  action  might  have  been  sustained  by  the  colloquium,  without  the  aid  of  the  innu- 
endo, that  is  out  of  the  question  at  present,  which  is  merely  whetlier  the  declaration 
is  bad  ;  for  the  first  count  having  this  innuendo,  which  is  not  supported  by  any  fair 
exposition  of  the  words,  whatever  effect  the  verdict  might  have  in  aiding  the  defect 
of  the  second  count,  the  statutes  of  Jeofails  could  in  no  way  be  ajiplied  to  the  first 
count :  and  he  submitted  therefore  that  the  judgment  should  l>c  arrested. 

Cui'  adv.  vult. 

[549]  liUHARD.s,  Loid  Chief  Baron,  now  delivered  judgment.  The  questions  in 
this  case  are,  whether  the  innuendo  in  this  declaratio.'i  is  supported  by  the  colloquium? 
and  whether,  if  it  be  not,  it  may  be  rejected  as  surplusage  !  (stating  the  declaration 
&c.).  We  do  not  consider  that  the  iinniendo  is  agreeable  to  the  sense  of  the  words  on 
whieii  it  is  founded,  or  that  they  are  to  be  understood  so  largely.  That  defendant 
does  not  say  that  llofer  was  a  ])crson  in  such  circumstances  as  th,-it  lie  nn'ght  safely 
be  trusted  by  all  the  workl.  lie  states  merely  th.-it  he  himself  was  leady  to  gi\e  liini 
credit :  and  so  he  might  have  been,  and  there  was  nothing  in  so  saying,  witho\it  nuich 
more,  which  could  have  the  ell'ect  of  misleading  the  plaintill'. 

On  the  other  jmiiit  we  arc  of  opinion,  that  without  this  innuendo,  the  wonls  would 
not  be  sufficient  to  support  this  action  if  they  were  proved.  I  may  lend  a  man  money, 
and  consider  that  I  was  safe  in  doing  so,  although  he  might  not  be  in  good  circum- 
stances, and  I  knew  it  ;  but  telling  another  that  I  would  do  so,  by  no  means  implies 
thai  he  might.  The  otlicr  part  of  the  colloi|uium  pi-o\es  that  to  l)e  the  construction 
wliirh  the  ilefendant  himso^lf  ))ut  on  his  own  words,  .and  that  he  so  coniined  thcni  ;  for, 
he  says,  that  Uofer  had  owed  him  money,  and  had  paid  it.  As  we  think  therefore 
that  the  innuendo  is  not  warranted  by  the  words,  and  that  without  it  thc\-  wcmld  not 
be  snlliiient  to  maintain  the  ])rcsent  .action,  wo  aie  of  (i|)inion,  that  the  lule  for  .arrest- 
ing the  judgment  must  be  made  absolute. 

Kule  absolute. 


♦  Tiild's  Practice,  928,  929. 
Ex.  Div.  II.— .34 
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[550]  Warn  and  Ux.  Administratrix,  &e.  v.  Bickford.  Monday,  24th  May 
1819. — A.ssignment  of  breach  of  covenant  in  general  words,  although  in  the  words 
of  the  covenant,  held  ill  upon  a  demurrer  to  the  defendant's  plea,  because  the 
assignment  did  not  shew  any  particular  act  of  the  plaintift',  or  in  what  particular 
respect  he  had  refused  to  act  which  amounted  to  a  breach  of  his  covenant. — 
Such  bad  assignment  not  cured  by  pleading  over  a  set-ofJ' of  a  demand  (claimed 
in  a  different  right  from  that  in  which  the  plaintifi",  who  was  an  administratrix 
sued)  to  a  declaration  in  covenant  for  unliquidated  damages. 

[See  further,  9  Price,  4.3.] 

This  was  a  demurrer  to  a  plea  of  set-ofl'  to  a  declaration  in  covenant  by  the  plaintiff 
and  his  wife,  as  administratri.v  of  her  former  husband,  on  the  ground,  that  the  suliject- 
matter  of  the  set-otf'  was  not  due  from  the  wife  in  the  same  right ;  and  it  was 
admitted  that  that  plea  could  not  be  supported :  but  the  defendant  relied  on  an 
objection  to  the  declaration,  that  the  breaches  of  covenant  were  not  well  assigned. 

The  declaration  stated  that  the  defendant  (by  indenture  of  demise  to  trustees)  did 
thereby  covenant,  promise,  and  agree,  to  and  with  Thomas  Bickford  (the  intestate), 
that  he  or  his  widow  and  child,  or  children,  and  their  descendants,  should  and  lawfully 
might,  during  &c.  peaceably  and  quietly,  respectively  have  and  enjoy,  and  receive  and 
take  annuities  of  lUOl.  and  201.  (secured  to  them  thereby) ;  and  that  defendant  or  any 
claiming  under  him  should  not  nor  would  hinder,  molest,  or  disturb  him,  her,  or  them, 
in  the  peaceable  enjoyment  thereof  in  any  manner  whatsoever :  And  further,  that 
defendant  should  and  would,  from  time  to  time,  and  at  all  times  thereafter,  upon  every 
reasonable  request,  and  at  the  cost  and  charges  in  the  law  of  the  said  Thomas  Bick- 
ford, or  the  person  or  persons  requiring  the  same,  make,  do,  acknowledge,  execute,  and 
suffer,  [551]  or  cause  &c.  all  and  every  suit,  further,  and  other  lawful  and  reasonable 
act  and  acts,  thing  and  things,  devices,  conveyances,  and  assui-ances  in  the  law  what- 
soever, for  the  further,  bettei',  more  perfect,  and  absolute  granting  and  securing  the 
said  several  annuities,  and  raising  the  said  sum  of  4001.  thereby  respectively  intended 
to  be  granted,  secured,  and  raised. 

Upon  that  covenant  the  plaintiff  assigned,  amongst  others,  the  following  breaches 
(being  the  third  and  fourth) — that  defendant  did  not  nor  would  permit  and  suffer 
plaintiffs  peaceablj'  and  quietly  to  have  (&c.)  the  said  annuity  ;  but,  on  the  contrary 
thereof,  then  and  there  hindered,  molested,  and  disturbed  the  plaintiffs,  in  right  of 
plaintift"s  wife  and  her  children,  in  the  peaceable  enjoyment  of  the  said  last-mentioned 
sum  of  money  .so  due  for  the  said  last-mentioned  annuity,  contrary  &e.  And  although 
said  plaintiff'  afterwards,  and  after  the  expiration  of  five  years  &c.  for  the  further, 
bettei',  more  perfect  and  absolute  raising  the  said  sum  of  4001.  in  said  inilenture  men- 
tioned, to  wit,  on  1st  January,  1818,  at  the  proper  costs  and  charges  in  the  law  of 
the  said  plaintiffs,  requested  said  defendant  to  make,  do,  and  execute  such  acts  and 
things  as  were  necessary  for  raising  said  sum  of  4001.  in  said  indenture  specified, 
according  to  the  true  intent  and  meaning  of  said  indenture,  yet  said  defendatit  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  since, 
at  the  proper  costs  &c.  or  otherwise,  make,  do,  and  execute  all  or  any  [552]  act  or 
acts,  thing  or  things,  which  were  necessary  for  raising  the  said  sum  of  4001.  &c. 

The  defendant  pleaded  non  est  factum  and  a  set-off':  and  the  plaintiffs  replied  and 
demurred  on  the  following  grounds,  that  money  due  from  defendant  to  plaintift"'s 
wife,  as  administratrix,  could  not  be  set-off  against,  or  covered  by  money  due  from 
the  intestate  to  defendant ;  and  that  the  declaration  being  in  covenant  for  unliquidated 
damages,  a  set-off'  could  not  be  pleaded. 

Wilde,  in  support  of  the  demurrer,  anticipating  that  the  defendant  would  rely 
principally  on  the  alleged  defects  in  the  assigning  the  third  and  fourth  breaches  in 
the  declaration,  submitted,  that  the  covenant  being  in  substance — that  the  defendant 
would,  upon  the  reasonable  request  of  the  person  requiring  the  same,  make,  do, 
acknowledge,  execute,  and  suffer  all  and  every  such  further  and  other  lawful  and  reason- 
able acts  &c.  for  the  further,  better,  more  perfect,  and  absolute  securing  the  several 
annuities,  and  raising  the  sum  of  4001.,  as  should  be  lawfully  advised  or  required  bv  the 
counsel  of  the  persons  interested  therein — the  breaches  being  assigned  in  the  very  words 
of  the  covenant,  were  well  assigned.  The  defendant  covenanted  to  do  all  necessary 
acts ;  the  breach  is,  that  he  refused  to  do  any.    He  admitted  that  they  were  not  assigned  in 
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the  most  rcgnlnr  manner,  and  that  they  nii<;lit  perhaps  have  been  held  liad  nn  special 
deniiiirer  to  the  ileclaiation  ;  but  he  insisted,  that  on  this  dennii-[553]  rer  (to  the 
defendant's  plea)  the  defendant  was  not  entitled  to  take  advantage  of  such  an  objec- 
tion, or  of  any  of  which  he  could  not  have  availed  himself  after  verdict,  or,  at  least, 
on  general  demurrer  to  the  declaration. 

He  also  urged  that  there  was,  in  this  case,  no  reason  for  stilting  a  refusal  to  do 
any  particular;  because  the  refusal  was  general,  and  therefore  the  Court  Ciinnot  but 
see,  fi'om  what  is  stated  on  the  record,  that  there  was  a  positive  breach  of  covenant; 
and  that,  in  a  case  of  this  sort,  \v;is  quite  sutKcient,  unless  there  be  a  special  demurrer. 
That  was  the  result  of  the  case  of  Jones  v.  Harkky  (Doug.  684)  ;  and  is  still  more 
clearly  established  in  the  cases  of  Chandey  v.  IFhistankij  and  IFify^  (5  East,  266),  and 
Bowdell  V.  I'arsmis  (10  ib.  359).  He  submitted,  thciefore,  that  as  the  Court  could  sec 
from  the  whole  record  that  there  had  been  in  fact  a  substantive  breach  of  covenant, 
and  that  by  pleading  over  the  defendant  had  admitted  all  that  was  alleged,  which  is 
in  principle  the  effect  of  pleading  o^'er,  the  breach  was  well  enough  assigned  to  be 
secure  upon  a  dcniurrci-  by  the  plaintitl  to  the  defendant's  plea. 

Hrskine,  in  suppoi't  of  the  plea,  admitting  the  dilliculties  raised  by  the  demurrci', 
relied  upon  the  ill  assignment  of  the  third  and  fourth  breaches  :  contending  that,  as 
to  the  third  bieach,  the  acts  of  hindrance  ought  to  be  set  out,  that  the  Court  [554] 
might  see  what  sort  of  molestation  it  was  which  had  been  charged,  and  whether 
it  came  within  the  purview  of  the  covenant,  and  that  a  general  assignment  was 
insutiicient,  citing  Fraunces's  cane  (8  Co.  91),  It^/dte  v.  Ewer  (Cro.  Eliz.  Hi'i),  and  JVotloii 
V.  link  (2  Wms.'s  Saunders,  180,  and  note  10). 

The  assignment  of  the  fouith  breach,  he  contended,  was  still  worse,  as  it  did  not 
state  any  violation  either  in  foini  oi'  substance  of  the  covenant  to  which  it  was  meant 
to  be  applied  ;  and  this  being  in  the  natuie  of  a  general  demurrer  to  the  whole 
declaration,  the  defendant  might  have  judgment  on  that  breach,  notwithstanding  ho 
should  be  barred  for  the  residue:  and  he  cited  Com.  J)ig.  tit.  Pleader  (C.  47),  sub- 
mitting also  that  here  no  such  re([uest,  as  the  covenant  required,  appeared  to  have 
been  made. 

He  then  denied  that  the  defendant  having  pleaded  over  in  this  case,  was  placed 
in  the  same  situation  as  if  a  verdict  had  passed  against  him  ;  and  insisted  that  the 
Court  might  decide  this  case,  as  if  it  had  come  on  upon  a  general  demurrer  to  tho 
declaration,  according  to  the  very  pointed  distinction  taken  in  note  10  to  the  case  of 
irntliiv  V.  ildc,  (2  Wms.'s  Saunders,  181)  ;  and  he  also  cited  Birksv.  Triplet  (1  Saund. 
32).  He  submitted,  that  the  present  case  was  very  distinguishable  from  that  of 
I'lukey  V.  Ni:wsam  (Velv.  44) ;  because  there  the  covenantor  was,  at  all  events,  to  do 
some  act  [555]  to  assure  the  manor  to  the  covenantee  before  a  certain  day,  if  required, 
wheth(M'  necessary  or  not,  or  s|)ecified  or  not ;  whereas  hei-c  it  was  not  peremjitor}' 
upon  the  defendant  that  he  should  do  any  act  by  a  given  time,  and  non  constat  that 
any  act  was  necessary  ;  or  if  any  were  necessary,  that  it  had  been  reijuired.  In  this 
declaration  also,  there  being  no  averment,  that  any  further  assurance  was  nccessaiy, 
distinguished  it  from  the  ease  of  .lonen  v.  Bavkky  where  the  Court  held,  that,  by  what 
had  passed,  the  defendant  had  sulHciently  shewn  that  he  was  ready  to  do  all  that 
might  be  rciasonalily  required  of  him. 

He  also  submitted  that  such  a  general  breach  could  not  bo  traversed,  or  if  it  were, 
it  would  be  an  imniatciial  travei-se. 

Wilde,  in  reply,  submitted  that  most  of  the  diflicnlties  of  assigning  breaches  had 
i)een  obviated  by  the  statute  of  Anne,  and  many  of  the  old  objections  coidd  now  only  be 
taken  advantage  of  by  special  demurrer  ;  and  he  cited  Fnxlir  v.  Pier.idii,  to  shew,  that  in 
latter  times  such  particularity  as  had  been  f(jrnicrly  thought  nece.s.sary  was  not  required. 
iriiile  V.  /'AVer,  he  observed,  was  before  the  statute  of  Anne;  and  it  Wiis  now  cou- 
sidered  that  a  breach  Ujight  be  assigned  in  words  as  general  as  the  covenant,  to  avoid 
unnecessary  length  in  the  declaration. 

I5y  ph^ading  over,  the  effect  of  which  is  to  admit  the  allegations  of  tlie  declaration, 
and  that  [556]  he  hafl  broken  the  covenant,,  he  contended  the  flefenrlant  had  waivcil 
tho  objection,  as  had  been  decided  by  very  many  cases,  Vin.  Abr.  tit.  Flea  and  Plead- 
ings (ti.) ;  and  ])articularly  that  of  Thm-pc  \'.  Tliorpc  (\2  Mod.  455,  and  1  i.il.  lijiym. 
662,  S.  C). 

Adv.  vult. 

KicnAKiis,  I,ord  Chief  Baron,  now  delivered  the  jurlgracnt  of  the  Court.     We  are 
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of  opinion  that  the  plea  cannot  be  maintained.  We  have  therefore  to  consider  the 
objection  which  has  been  raised  to  the  declaration,  that  the  breach  is  stated  too  loosely 
and  indefinitely  :  (stating  the  covenant  and  fourth  breach).  It  has  been  urged  that 
the  breach  is  not  more  general  than  the  covenant,  and  that  is  ceitainly  true.  The 
breach  is  indeed  assigned  in  the  words  of  the  covenant ;  but  we  think  that  that  is 
not  in  this  case  sufticient ;  for  it  does  not  bring  before  the  Court  the  subject-matter 
of  complaint :  we  therefore  consider  the  objection  good. 

It  was  then  said  that  the  defendant  should  have  demurred  specially,  and  that  he 
has  waived  what  advantage  he  might  have  taken  of  it  by  pleading  over.  The  Court, 
however,  are  of  opinion,  that  he  has  not  waived  it.  If  by  pleading  over  he  had  shewn 
a  breach  of  covenant  by  his  plea,  it  might  have  cured  the  defect ;  but  that  is  not 
shewn  by  this  plea      Therefore  there  must  be 

Judgment  for  the  defendant. 

[557]  The  Attorney-Gen er.\l  r.  French.  Monday,  •24th  May  1819. — Notice  of 
trial  of  information  given  from  time  to  time  from  the  Sittings  after  Easter  Term, 
1818,  till  the  Sittings  after  Michaelmas,  when  it  was  given  for  the  Sittings  after 
the  next  Hilary  Term  (the  trial  having  been  postponed  for  defect  of  special  Jury- 
men), and  the  cause  was  not  tried  on  the  last  occasion,  on  account  of  the  absence 
of  a  material  witness  for  the  Crown,  who  being  expected  till  the  last  moment,  the 
notice  was  not  then  countermanded — Held  a  sufficient  proceeding  eflectually  to 
prevent  the  recognizance  of  bail  being  vacated,  as  it  may  be  where  the  Attorney- 
General  has  not  taken  any  effectual  proceedings  for  three  successive  Terms 

A  rule  had  been  obtained  in  the  early  part  of  the  Term  by  the  Common  Serjeant, 
calling  on  the  Attorney-General  to  shew  cause  why  the  recognizance  of  bail  in  this 
case  should  not  be  vacated  and  discharged,  for  want  of  prosecution,  on  an  affidavit, 
stating  that  the  information  was  delivered  over  at  the  General  Seal  Day  after  Hilary, 
1818,  the  defendant  having  been  previously  arrested  and  given  bail — that  in  Easter 
Term  following  he  pleaded,  and  notice  of  trial  was  given  for  the  following  Sittings, 
but  was  countermanded,  and  another  notice  was  given  foi'  the  Sittings  after  the 
following  Trinity  Term,  when  the  cause  was  entered  and  called  on  for  tiial ;  but  as 
there  were  only  four  special  jurymen,  and  the  Crown  would  not  pray  a  tales,  the 
cause  was  not  tried — that  another  notice  of  trial  was  then  given  for  the  Sittings  after 
Michaelmas,  when  the  cause  was  not  tried,  for  the  same  reason ;  and  another  notice  of 
trial  was  given  for  the  Sittings  after  last  Hilary  Term,  and  the  cause  was  entered,  but 
not  tried,  nor  was  the  notice  countermanded. 

The  Attorney-General,  Clarke,  and  Walton  now  shewed  for  cause,  that  notice  of 
trial  had  been  given  for  the  Sittings  after  Hilary  Term,  but  the  cause  could  not  be 
brought  on,  on  account  of  the  absence  of  a  material  witness  for  the  [558]  Crown,  who 
was  expected  to  attend  up  to  the  last  moment,  which  was  the  only  reason  why  the 
notice  had  not  been  countermanded  :  and  they  submitted,  that  three  Terms  had  not 
elapsed,  under  these  circumstances,  without  an  eflectual  proceeding. 

The  Court  held  that,  in  this  case,  it  had  been  shewn  to  their  satisfaction,  that  an 
eflfectual  proceeding  had  been  had  within  thiee  Terms,  and  therefore  they 

Discharged  the  Kule : 

But  they  stated,  that  if  it  could  be  shewn  that  theie  was  reason  for  supposing  that 
the  notices  were  not  intended  to  be  followed  up,  they  should  not  consider  notice  of 
trial  and  countermand  a  sufficient  proceeding  to  save  the  discharge  of  the  defendant's 
recognizance:  nor  if  the  not  proceeding  to  trial  accordingly  were  not  accounted  for. 

End  of  Easter  Term. 


[559]  Reports  of  Cases  Argued  and  Determined  in  the  Court  of 
Exchequer,  and  Exchequer  Chamber.  Trinity  Term,  .59  Gf,o.  III.  and 
the  Sittings  after. 

Memoranda. 

In  the  preceding  Vacation,  Sir  S.  Shepherd,  late  Attorney  General,  was  appointed 
Lord  Chief  Baron  of  the  Court  of  Exchequer  in  Scotland. 


II 


7  PRICE,  560.  THE    ATTORNEY    GENERAL  V.  BEATSON  1061 

Charles  Warren,  Esq.  one  of  His  Majesty's  Counsel,  was  appointerl  Attoi'iiey 
General  to  His  Koyal  Highness  the  Prince  of  Wales,  and  Chief  Justice  of  Chester. 

[560]  Ceneral  Order.  [From  the  Exchequer  CnAJUiER  Minitte  Book.] 
Thursday,  17th  June  1819. — No  cause  can  be  put  into  the  paper  of  twelve,  till 
after  the  return  of  the  subprena  to  hear  judgment. 

Ordered,  that  in  future,  no  cause  be  put  into  the  paper  of  twelve,  till  after  the 
return  of  the  subp(ena  to  hear  judgment. 

The  Attorney  Genek.vl  v.  Beatson  and  Another.  Friday,  Ib'th  June  1819. — 
The  legacy  <luty  on  bequests  of  personal  property  in  India,  by  will  there,  and 
aduiini-stiation  granted  under  it  there,  is  payable,  if  it  be  remitted  to  England, 
and  applied  by  another  administrator  in  Scotland,  under  administration  granted 
in  England. 

[Distinguished,  Hai/  v.  Fairlie,  1826,  1  Russ.  117  ;  In  re  Bruce,  1832,  2  Cr.  &  J.  436  ; 
2  Tyrw.  475  ;  Jttarney-Oeneral  v.  Forbes  (or  Jackson),  1834,  3  Tyrw.  982;  2  CI.  ife 
F.  48  ;  8  Bligh  (N.  S.),  42.  Referred  to,  Attm-ney-Geiieral  v.  Hope,  1834,  2  CI.  & 
F.  84;  1  Cr.  M.  &  R.  .541,  5.5-5;  4  Tyr.  899;  8  Bligh  (N.  S.),  51.  Not  applied, 
.■trnold  V.  Arnold,  1837,  2  Myl.  &  Cr.  271.  Treated  as  overruled,  Thomson  v. 
Advocate-General,  1845,  12  CI.  &  F.  1.] 

This  information  (filed  for  the  recovery  of  certain  duties  imposed  by  the  statutes 
respecting  duties  on  legacies)  came  ou  to  be  tried  before  the  Lord  Chief  Baron  at 
Westminster,  at  the  Sittings  after  Hilary  Term,  1819,  when  a  verdict  was  taken  for 
the  Crown  foi'  the  sum  of  80001.  subject  to  the  opinion  of  the  Court  on  the  following 
case  : — 

William  Hope,  late  of  Madras,  in  the  East  Indies,  merchant,  in  the  information 
mentioned,  a  native  of  Scotland,  having  been  domiciled  at  Madras  aforesaid,  for 
twenty  years  and  upwards,  made  a  will  there,  dated  26th  January,  1819.  He 
embarked  on  board  the  "Jane  Duchess  of  Cordon,"  on  the  30th  January,  1809,  with 
his  wife  and  family,  and  sailed  from  Madras  for  London,  leaving  his  said  will  behind 
him  at  Madias,  and  in  about  the  month  of  March  following,  the  said  vessel  was  lost 
at  sea,  and  every  person  on  board  perished. 

[561]  The  said  William  Hope  was  possessed  of  considerable  personal  estate  at 
Madras  and  elsewhere  in  the  East  Indies.  On  the  19th  July,  1811,  the  Supreme 
Court  of  Judicature  at  Madras  granted  letters  of  administration,  with  the  will  of  the 
said  William  Hope  ainiexed,  to  (lilljert  Ricketts,  e.si|.  as  Registrar  of  th;it  Court,  with 
the  u.sual  powers  to  demand  and  receive  the  credits  of  the  testator  and  to  i)ay  his 
debts  and  legacies,  and  administer  his  eli'ects  in  the  East  Indies.  On  the  13th 
February,  1812,  administration,  with  the  will  annexed,  was  granted  l)y  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  to  James  Murray,  who  was  one  of  the 
lesiduary  legatees  mentioned  in  the  said  will  of  the  said  William  Hope,  and  in  the 
said  information.  The  effects  were  sworn  to  be  under  oOOOl.  in  the  province  of 
Canterbury.  The  said  James  Murray  was  born,  and  always  domiciled  in  Scotland. 
In  the  month  of  February,  1812,  the  said  James  Murray  executed  a  power  of  attorney 
to  John  Car.staiis,  of  London,  es(|.  to  receive  all  monies  due  to  him  in  Great  BriUiin  ; 
and  at  the  same  time  the  said  James  Murray  also  e.Kecuted  a  power  of  attorney  t« 
Messrs.  Arbuthnot,  De  Monte  and  M'Taggart,  of  Madras,  to  settle  all  accounts,  and 
to  receive  all  monies  due  to  him  the  .said  .James  Muriay  (as  such  administrator  of  the 
said  William  Hope),  in  the  Ivisl  Indies,  (iilhert  liicketl.s,  as  administrator,  collected 
the  testator's  assets  in  the  East  Indies,  paid  his  debts  and  the  legacies  given  to  such 
of  the  legatees  as  resided  in  India,  and  paid  over  the  balance  to  Messis.  [562] 
Arbuthnot,  De  Monte,  and  M'Taggart,  as  the  attornios  of  the  said  .lames  .Murray, 
.lames  Murray  died  in  Scotland  on  or  about  the  lOth  day  of  October,  1814,  having 
made  a  will,  dated  the  7th  d.iy  of  Sei)tember,  1813,  and  ap|)ointed  the  defendants 
executors  thereof,  and  the  said  defendants  proved  the  said  James  Murray's  will  in 
the  Prerogative  Court  of  the  Arehbishoi)  of  Canterbury,  on  the  25tli  of  November, 
1814.     Between  the  month  of  February,  1812,  and  the  month  of  October,  1814,  uUuela 
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of  the  Siiid  William  Hope,  in  India,  to  the  value  of  80001.  were  collected  and  received 
as  aforesaid,  and  remitted  by  the  said  Messrs.  Arbuthnot,  De  Monte,  and  M'Taggart, 
by  the  orders  of  the  said  James  Murray,  from  India,  to  Mr.  Carstaii'S,  the  attorney 
and  agent  of  and  for  the  said  James  Murray,  in  England,  and  Mr.  Carstairs  remitted 
the  said  sum  of  80001.  to  the  said  James  Murray  in  Scotland. 

The  said  James  Murray  in  his  life-time  did  retain  the  said  sum  of  20,0001.  so 
lemitted  from  India  to  England,  and  from  England  to  Scotland,  as  aforesaid,  to  and 
for  his  own  use  and  benefit,  under  and  by  virtue  of  the  said  will  of  the  said  William 
Hope :  and  the  said  sum  of  20,0001.  was  part  of  the  residue  of  the  personal  estate  and 
effects  of  the  said  William  Hope,  deceased.  The  said  James  Murray  was  a  stranger 
in  blood  to  the  said  William  Hope. 

If  the  Court  should  be  of  opinion  upon  the  facts  stated,  that  the  said  20,0001.  is 
subject  to  [563]  the  legacy  duty,  then  the  verdict  entered  for  the  Crown  was  to  stand 
for  the  sum  of  30,0001.  ;  but  if  the  Court  should  be  of  a  contrary  opinion,  then  a 
verdict  to  be  entered  for  the  defendants.  Either  party  to  be  at  liberty  to  turn  this 
special  case  into  a  special  verdict  if  the  Court  should  think  pi'oper. 

Shepherd,  for  the  Crown,  relied  upon  the  case  of  17ie  Attorneij  General  v.  Vockercll 
(ante,  vol.  i.  p.  165). 

Campbell,  for  the  defendant,  endeavoured  to  distinguish  the  present  case,  as  the 
special  verdict  found  expiessly,  that  the  testator  was  domiciled  in  Madras,  and 
administration  was  granted  there:  and  Murray,  who  was  domiciled  in  Scotland,  had 
received  the  money,  not  as  administrator,  but  as  legatee  ;  and  that,  although  he  took 
out  administration  here,  it  was  not  necessary  that  he  should  do  so.  In  the  case  cited, 
General  Duti'  having  brought  the  assets  to  England,  it  became  necessary  that  the  other 
executor  in  England  should  prove  the  will  here. 

The  Court  were  of  opinion  that  Murra}'  was  an  administrator  in  fact  and  in  law  ; 
and  therefore,  and  because  the  testator's  personal  estate  had  been  applied  in  England, 
they  gave 

Judgment  for  the  Crown. 

Application  being  made  on  the  pait  of  the  defendant,  to  be  permitted  to  turn  the 
case  into  a  special  verdict,  the  Court  refused  it. 

[564]  Greenway  v.  Carrington*.  Monday,  21st  June  1819.— If  a  small  part 
only  of  a  plaintiff's  demand  be  on  a  bill  of  exchange,  and  the  bulk  of  the  debt  lie 
for  goods  sold  and  delivered,  for  part  of  which  the  bill  was  given,  the  Court  will 
not  bring  back  the  venue  (which  had  been  changed  on  the  usual  affidavit)  on  the 
ground  of  the  action  being  brought  upon  a  bill  of  exchange. 

The  plaintiff  declared  against  defendant  as  the  drawer  of  a  bill  of  exchange,  and 
also  for  goods  sold  and  delivered. 

Richards  having,  on  a  former  day,  obtained  a  rule  to  change  the  venue  upon  the 
usual  affidavit : 

Jones  now  moved  to  bring  it  back,  upon  the  ground  of  the  action  being  upon  a 
bill  of  exchange  ;  and  he  cited  JFard  v.  Codough  (Barnes,  480),  Rice  v.  Vinall  \\h.  483), 
Evans  v.  H-'eaver  (1  Bos.  Si  Pul.  20),  and  JFhillmrn  v.  Staines  (2  ib.  355),  in  which  last 
case  the  Court  of  Common  Pleas  held  that  the  venue  could  not  be  changed  on  an 
award. 

[Wood,  Baron,  said  that  case  was  not  in  point,  and  expressed  considerable  doubt 
of  it  as  a  general  proposition  ;  adding,  that  in  the  cases  there  referred  to,  the  whole  of 
the  demand  may  have  Iseen  founded  upon  specialty  :  and  he  obsei'ved,  that  it  would 
be  most  luu-easonable  to  hold  that  the  venue  could  not  be  changed  where  only  a  small 
part  of  the  demand  was  founded  on  a  bill  of  exchange.] 

[565]  It  appeared  by  the  particulars  of  the  plaintiff's  demand,  that  the  sum 
claimed  for  goods  sold  and  delivered  was  nearly  treble  the  amount  of  the  sum  for  which 
the  bill  had  been  drawn  ;  and  that  the  bill  had  in  fact  been  given  in  part  satisfaction 
of  the  original  debt  for  the  goods  sold. 

Per  Curiam.  This  cause  cannot  be  brought  within  the  general  rule,  that  the 
venue  in  an  action  on  a  bill  of  exchange  cannot  be  changed.  Here  it  clearly  appears, 
that  only  a  part  (and  a  very  inconsiderable  part)  of  the  sum  sought  to  be  recovered 

*  Ex  relatione  Mr.  E.  B.  Comyu. 
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is  due  upon  the  bill :  atid  that  in  point  of  fact  the  hill  has  been  srivcn  upon  the  original 
demand,  viz.  foi- goods  sold  and  delivered  ;  so  that  this  must  be  substantially  considered 
as  an  action  for  goods  sold  and  delivered.  It  is  not  enough  to  say  that  part  of  the 
demand  arises  upon  u  bill  of  exchange  ;  otherwise  a  plaintiff,  by  inserting  a  count 
upon  a  bill,  might  defeat  the  defcnrlant  of  his  right  to  change  the  venue. 
Jones,  therefore,  took  nothing  by  his  motion*. 

[566]     In  the  Exchequer  Chajibek.     [Errok  i^rom  the  Court  of 

Exchequer.] 

Argued  at  Serjeants'  Inn,  Coram  Abbott,  Lord  Chief  Justice,  and  Dallas, 

Lord  Chief  Justice,  C.  B. 

IjANE  and  Another  v.  Crockett.  Tuesday,  22d  June;  Tuesday,  11th  May  1819. — 
In  an  action  against  a  sheriff,  for  removing  goods  seized  under  a  fieri  facias, 
without  paying  the  landlord  a  year's  rent,  under  the  statute  of  Sth  of  Anne, 
wherein  the  plaintiff  recovered  a  verdict,  the  Coui't  refused  a  new  trial,  on  the 
ground  that  the  goods  having  been  afterwards  returned,  the  plaintiff  had  not 
been  damnified,  because  while  they  were  in  the  custody  of  the  law,  the  landlord 
could  not  distrain  them. — The  want  of  an  allegation  in  the  declaration,  that  the 
sheriff  had  notice  of  rent  due,  is  not  the  subject  of  a  motion  for  a  new  trial,  but 
should  be  moved  in  arrest  of  judgment. — The  Court  will  not  permit  a  motion  to 
be  made  in  arrest  of  judgment,  after  the  expiration  of  the  first  four  days  of  the 
Term  next  after  the  trial  of  the  cause,  and  a  I'ule  nisi  for  a  new  trial  has  been 
disposed  of.  The  motion  should  be  made  in  the  alternative  in  the  first  instance. — 
The  common  allegation  of  "the  defendant  well  knowing  the  premises,"  in  the 
declaration,  will,  after  verdict,  cure  the  omission  of  an  averment,  that  the  defen- 
dant had  notice  of  rent  being  in  arrear. — So  held  on  a  writ  of  error  founded  on 
that  objection.     Quere,  whether  any  other  allegation  of  notice  be  necessary  1 

This  was  an  action  brought  against  the  Sheriff  of  Staffordshire,  by  the  plaintiffs, 
who  were  the  landlords  of  George  Emery,  for  a  lenioval  of  goods  &c.  taken  under 
a  fieri  facias  on  behalf  of  a  judgment  creditor,  without  paying  the  plaintiffs  a  year's 
runt,  according  to  the  provision  of  the  statute  of  the  Stli  Anne,  cli.  14. 

On  the  trial,  the  .lury  found  a  verdict  for  the  plaiutifi's,  on  the  first  count  of  the 
dcclaralioM. 

[567]  In  Michaelmas  Term,  .5b  tieo.  III.,  Jervis  had  olitained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that  the  sheriff,  having  been 
])roved  to  have  returned  the  cattle  which  had  been  seized,  to  the  premises  from  which 
they  were  taken,  the  removal  was  damnum  absque  injuria,  as  the  landlord  might  then 
have  distrained  them — and  that  as  the  declaration  had  not  only  not  averred  that  tlio 
sheiiti'  had  notice  before  the  removal,  that  any  rent  was  due,  but  had  exprcs.sly 
negatived  it,  the  action  was  not  maintainable. 

llilaiy  Teini  1818. — Taunton  now  shewed  cause,  and 

ilervis  and  I'uUer  endeavoured  to  supjjort  the  rule. 

The  Court  held,  on  the  first  jioiiit,  that  as  the  goods  which  had  been  removed 
could  not  be  di.strained  while  in  the  custody  of  the  law,  the  returning  of  them  to  the 
premises  had  not  exonerated  the  sheriff. 

On  the  second  point,  they  determined,  that  the  (picstion  of  the  plaintiffs  not 
having  brought  themselves  within  the  stiitute,  by  alleging  that  the  sheriff  had  notice, 
cotdd  only  be  raised  by  motion  in  arrest  of  judgment,  which— as  it  had  not  been 
made  within  the  first  four  ilays  of  the  next  Term  after  the  trial,  as  it  might  huvo 
been  by  moving  it  in  the  alternative  when  the  rule  nisi  Wius  granted — could  not  now  bo 
made  ;  and  therefore  they 

Discharged  the  Uule. 

[568]  The  defendant  afterwards  brought  a  writ  of  error  on  the  .second  point,  and 
being  assigned  as  erroi',  it  now  came  on  lo  1)C  argued — by 

Puller,  for  the  plaintiff  in  error,  who  contended  that  the  first  count  in  the  declarft- 

*  Vide  liaskervUk  v.  Cooper,  unte,  vol.  i.  p.  371. 
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tion  not  hiiviiig  any  allegation  that  the  defendant  had  notice,  was  insufficient.  That 
count  stated  the  facts  in  the  usual  manner,  but  assigned  the  breach  as  follows : — Yet 
the  defendant,  then  being  sheriti'  &c.  as  aforesaid,  well  knowing  the  premises,  but  not 
regarding  the  duty  of  his  said  office,  nor  the  statute  &c.  to  deceive  and  defraud  the 
plaintiHs,  in  this  respect,  of  the  said  arrears  of  the  said  rent  so  due  to  them  as  afore- 
said, and  the  remedy  of  the  said  plaintiffs  for  the  recovery  thereof,  under  colour  and 
pretext  of  the  said  writ,  on  &c.  wrongfully  &c.  and  without  the  knowledge  of  the 
said  plaintiffs,  removed,  drove,  and  carried  away  the  said  cattle  &c.  so  taken  as  afore- 
said, from  and  out  of  the  said  tenements  and  premises,  immediately  after  the  said 
goods  &c.  were  seized  and  taken  by  the  said  defendant,  the  sheriff,  in  execution,  and 
before  the  said  plaintifi's  could  give  notice  to  the  said  defendant  of  the  said  rent  so 
being  due  and  in  arrear  from  the  said  tenant  to  the  said  plaintiffs  as  aforesaid, 
and  without  paying  and  satisfying  the  said  plaintiffs  the  said  arreais  itc.  contrary 
&c.  (alleging  that  they  had  not  since  been  paid  any  part  thereof),  although  the  said 
plaintiti's  afterwards,  and  within  a  reasonable  time  after  the  said  goods  &g.  were  so 
seized  &c.  and  before  the  said  defendant  had  [569]  sold  or  disposed  of  the  same, 
and  whilst  they  were  in  his  possession,  to  wit,  on  itc.  gave  notice  to  the  said  defendant 
of  the  said  rent  being  due  and  in  arrear  &c. 

Upon  this  declaration,  where  there  was  not  only  no  allegation  of  the  defendant 
having  had  notice  of  the  rent  being  in  arrear  before  the  removal  of  the  goods,  but 
an  express  negative  of  any  notice  till  after  such  removal,  it  was  urged,  that  the  verdict 
could  not  be  supported.      Wannij  v.  Dewberri/  (1  8tr.  97). 

ABiiOTT,  Lord  Chief  Justice.  But  the  declaration  also  alleges,  that  he  had  know- 
ledge of  it.  The  words,  "  well  knowing  the  premises,"  will  be  sufficient  for  the 
purpose  of  that  allegation  ;  for  it  must  be  remembered,  that  this  is  after  verdict. 

Dallas,  Lord  Chief  Justice,  C.  B.  'I'he  statute  does  not  in  terms  require  notice 
to  be  given,  and  the  sheriff  may,  and  often  does  make  himself  a  wrong-doer,  where  no 
notice  has  been  given. 

The  case  of  Palgrave  v.  Windluiin  (ib.  212)  being  mentioned, 

Abbott,  Lord  Chief  Justice,  observed,  that  not  fully  understanding  the  statement 
of  that  case  in  the  report,  he  had  looked  into  the  record,  [570]  and  found  that  notice 
was  in  fact  given  to  the  sheriff,  and  that  the  want  of  notice  there  spoken  of,  meant 
want  of  notice  to  the  plaintiff  in  the  action  on  which  the  execution  was  sued  out. 
But  (observed  his  Lordship)  the  allegation  of  "  the  defendant  well  knowing  the 
premises,"  is  sufficient  in  this  case  ;  for  it  must  refer  to  the  whole  subject-matter  of 
the  declaration.  If  the  present  objection  could  prevail,  the  object  of  the  statute  might 
often  be  entirely  defeated. 

The  Court  of  Error  now  affirmed  the  judgment. 

Judgment  affirmed. 


In  the  Exchequer  Chamber.     [Error  from  the  Court  of  Exchequer.] 

Argued  at  Serjeants'  Inn,  Coram  Abbott,  Lord  Chief  Justice,  and  Dallas, 

Lord  Chief  Justice,  C.  B. 

Eamsbottom  and  Others  v.  The  King.  Tuesday,  22d  June;  14th  May  1819. — 
An  inquisition  taken  on  a  writ  of  extent  finding  A.  B.  indebted  to  C.  D.  and  the 
other  partners  and  proprietors  of  a  certain  society  or  company  called  the  Kent 
Insurance  Company,  is  sufficiently  certain,  without  naming  the  individual 
members  of  the  company,  and  although  they  are  not  incorporated.  Judgment  of 
the  Court  of  Exchequer  in  the  case  of  The  King  v.  Ramshotiom  (ante,  vol.  v. 
p.  4i7),  affirmed. 

The  plaintiffs  having  brought  a  writ  of  error  from  the  judgment  of  the  Court  of 
Exchequer,  [571]  discharging  the  rule  to  shew  cause  why  the  judgment  in  the  cause 
of  Ti  King  in  A  id  of  the  Kent  Inmrancc  Co.  against  Uamnbottom  and  Others;  *,  should  not 
be  arrested  upon  certain  errors  assigned,  which  were  in  effect  the  same  as  the  objec- 


Ante,  vol.  v.  p.  ii'i 
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tioijs  lunuerly  Lakeu  tu  the  record,  and  upuii  wliieh  the  origiual  motion  was  founded. 
The  eriors  uow  came  on  for  argument. 

The  iuquisitiou,  as  far  as  is  material,  i.s  aheady  set  out  in  the  case  of  The  King  v. 
Bam-nboltom. 

Parke,  for  the  phiintili's,  insisted,  that  for  those  errors  upon  the  record,  the 
judgment  of  the  Court  of  E.\chequer  ought  to  be  reversed.  He  contended,  as  befoi'e, 
1st.  That  the  incjuisition  was  bad  for  uncertainty  in  not  stating  the  names  or  other 
sufficient  designation  of  the  persons  to  whom  the  debt  was  found  to  be  due. 

2dly.  That  the  writ  of  extent  against  Larking  and  Hougham  was  insufficient; 
because  the  lecital  does  not  agree  with  the  mandatory  part ;  and 

3dly.  That  the  imjuisition  was  void  as  not  being  authorised  by  the  writ,  in 
substance  directing  such  debts  to  be  found  as  are  legally  due  to  Larking  and 
Hougham,  as  trustees  to  the  company,  whereas  the  inquisition  found  the  debt  to  be 
legally  due  to  the  company. 

[572j  On  the  first  and  principal  error  assigned — the  uncertainty  of  the  inquisition 
— in  addition  to  the  arguments  urged  on  the  occasion  of  the  motion,  and  the  auth- 
orities then  referred  to,  the  principle  laid  down  in  Coke  upon  Littleton,  (page  303) 
was  made  the  foundation  of  the  argument  now  used,  that  "a  count  or  declaration 
which  anciently,  and  yet  is  called  narratio,  ought  to  contain  two  things,  viz.  certainty 
and  verity,  for  that  is  the  foundation  of  the  suit  whereunto  the  adverse  party  must 
answer,  and  whereupon  the  Court  is  to  give  his  judgment.  Certa  debet  esse  intentio 
&  narratio,  et  certum  fundamentum,  &  certa  res  quse  deducitur  in  judicium.  But  it 
must  be  understood  that  there  be  three  kinds  of  certainties,  first,  to  a  common  intent, 
and  that  is  sutKcient  in  a  barre  which  is  to  defend  the  party,  and  to  excuse  him. 
Secondly,  a  certain  intent  in  general  as  in  counts,  replications,  and  other  pleadings  of 
the  plaintiff',  that  is  to  convince  the  defendant,  and  so  in  indictments  &c.  Thirdly, 
a  certain  intent  in  every  particular  as  in  estoppels  ; "  and  to  that  doctrine  was  applied 
the  reasoning  of  the  Lord  Chief  Justice  De  trrey,  in  delivering  the  opinion  of  the 
Judges  in  the  House  of  Lords,  in  the  case  of  The  King  v.  Hume  (Cowp.  662). 

The  following  cases  were  akso  cited  on  the  part  of  the  plaintiffs  in  error  :  The 
Froledor  v.  Uutkrel  (Hardr.  58),  where  it  was  contended,  that  an  inqui-[573]-sition 
ought  to  be  as  certain  as  an  indictment  or  declaration,  and  that  in  an  inquisition, 
finding  a  lease  for  sixty  years,  as  the  beginning  and  end  of  the  term  were  not  found, 
which  it  was  said  ought  to  l)e,  the  party  grieved  could  have  no  remedy,  because  there 
was  no  certainty  that  he  could  plead  to  avoid  it — (5  Kep.  120,  c.  3.  Hen.  VH. 
11,  12.  Plowd.  Com.  202.  Co.  List.  303,  are  there  adverted  to)— The  Protector  y. 
Cory  and  Another  (Hardr.  59),  where  cases  are  mentioned  of  inquisitions  being  held  ill 
for  uncertainty  in  not  having  the  particulars  more  fully  set  out ;  an  Anonynwus  ai-fc 
in  Moore  (Moore,  8,  c.  28),  where  the  sheriff  had  returned  that  he  had  extended  a 
tenement  of  twenty  shillings  value,  and  it  >yas  held,  that  "tenement"  was  not 
sufficiently  certain  ;  lUiteman  v.  Klinun  (Cro.  Eliz.  8(JG),  where  the  Coui't  held,  that  a 
finding  that  the  i)laintiff  had  ilelivered  diveis  parcels  of  plate,  was  error  foi-  uncertainty, 
because  it  could  not  be  helped  by  intendment;  Feim  v.  J>ixe  (1  Kol.  Abr.  58),  liarncs 
V.  rrwUin  (Siderf.  .'i'jfj.  \  Ventr.  4,  S.  C.  called  Barnes  v.  BnMel),  Hunt  v.  Jones 
(Cro.  Jac.  4DD)  in  all  of  which  cases  the  judgment  was  reversed,  because  the  woi-ds  in 
the  declaration  were  held  to  be  too  general ;  and  in  Hartley  v.  Herrimj  (8  T.  K.  130), 
Lord  Kenyon,  when  those  cases  were  cited,  observed,  in  deciding  for  the  plaintilt 
theic,  that  he  did  not  wish  to  shake  their  authority.  The  other  cases  cited  in  the 
Court  [574]  of  Kxchequei',  in  arguing  the  motion  in  arrest  of  Judgment,  were  now 
akso  relied  on  *,  and  the  same  arguments  in  substance  were  again  urged  in  support  of 
the  objection  of  the  uncertainty  of  the  inijuisition. 

The  other  objections  were  also  put  on  the  same  grounds,  and  the  same  arguments 

*  liiishf oil's  cace,  2  Leon.  121.  JViatt  v.  Essington,  2  Ld.  Raym.  1410.  S.  C. 
Str.  637 ;  and  Fort.  377.  Bertie  v.  Pickering,  4  Burr.  2455.  Hovel  v.  lleynohh, 
1  Ventr.  272  and  329.  Oojdeston  v.  Piper,  1  Ld.  li;vym.  191.  Spalding  v.  Mure, 
G  T.  K.  635.  The  Kiw/  v.  Harrison  and  Co.,  8  T.  K.  508.  Cook  v.  Cox,  3  M.  &  S.  110. 
The  King  v.  Patrick  an'i  Pepper,  1  Leach,  Cr.  L.  287  (3d  edit.).  The  King  v.  Sherrington 
and  Bidkley,  2  Leach,  Cr.  L.  578. 
Ex.  Div.  II.  -34* 
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were  used  ;  and  the  authorities  t  then  cited  were  now  again  applied  in  support  of  the 
assignment  of  those  errors  also. 

Denmaii,  in  support  of  the  judgment,  contended,  as  to  the  minor  objections,  that 
there  was  no  substantial  difference  in  the  distinction  which  had  been  taken  ;  and  that 
such  a  direction  to  find  debts  as  was  given  by  the  writ  would  authorise  the  finding, 
which  had  been  returned  :  and  that  the  recital  of  the  debt  did  not  controul  the 
mandatory  part  of  the  writ,  and  w-as  not  binding  on  the  Sheriff'  or  the  Jury. 

On  the  objection  of  the  uncertainty  he  submitted  that,  in  more  modern  times,  and 
since  [575]  the  old  cases  which  had  been  cited  in  support  of  that  error,  a  more  liberal 
mode  of  pleading  had  been  allowed,  and  the  ancient  strictness  no  longer  prevailed,  at 
least  to  a  further  extent  than  to  require  that  there  should  be  a  sufficiently  convenient 
ceitainty  in  the  record,  so  that  it  may  appear  to  the  party  and  the  Court,  what  the 
subject-matter  of  the  proceeding  is,  to  enable  the  one  to  defend  himself,  and  the  other 
to  give  judgment.  Of  the  cases  which  had  been  cited  where  judgment  had  been  set 
aside  for  want  of  sufficient  particularity,  he  observed,  that  none  of  them  were  founded 
on  the  uncertainty  of  the  parties,  except  those  of  The  King  v.  Patrick  and  Pejfper,  and 
'The  King  v.  Shenington  and  Bulkley,  and  those  he  distinguished  as  being  criminal 
cases,  and  therefore  not  applying  on  a  question  of  convenient  certainty  in  a  civil  suit ; 
— and  in  this  case  there  was  such  certainty,  or  at  least  as  it  was  matter  peculiarly 
within  the  knowledge  of  the  plaintiff's  in  error,  it  lay  with  them  to  produce  a  greater 
degree  of  particularity  upon  the  record,  by  pleading  with  proper  averments  as  was 
done  in  the  record  of  extent,  in  the  case  of  The  King  v.  Sanderson  (Wightw.  54).  In 
this  case  the  plea  admits  the  knowledge  of  the  plaintiffs.  The  real  question  he 
submitted  was,  whether  the  Kent  Insurance  Company  were  recognizable  in  law  as 
obligors. 

Parke  in  replj^  insisted  that  a  party  seeking  to  recover  a  demand  was  bound  to 
put  sutticient  [576]  matter  upon  the  record,  to  enable  the  defendant  to  protect  him- 
self by  the  recovery  from  any  future  suit  for  the  same  debt :  and  that  has  not  been 
done  here,  because,  if  any  of  the  unknown  members  of  this  unincorporated  company 
should  hereafter  sue  the  defendant,  this  recovery  could  not  be  pleaded  in  bar  :  and 
that  was  the  true  ground  upon  which  the  necessity  of  sufficient  certainty  was  put  in 
the  cases  of  Bertie  v.  Pickering,  and  It'iatt  v.  Esdngton.  In  this  case  the  Crown  is  the 
actor,  and  has  no  right  to  set  up  a  vicious  record,  which  may  be  productive  of  injury 
to  third  persons.  He  denied  that  the  plea  (the  general  issue)  admitted  a  knowledge 
of  the  debt :  on  the  contrary,  it  traverses  the  debt  and  all  the  allegations  of  the 
charge. 

The  case  stood  over  for  judgment  till  the  first  error  day  of  this  Term,  when 

The  Lord  Chancellor,  attended  bv  the  Lords  Chief  Justices  of  the  other  Courts, 
and  the  Court  of  Exchequer,  pronounced  the 

Judgment  affirmed. 


[577]     In  the  Excheijuer  Chamber.    [Error  from  the  Court  of 

Exchequer.] 

Argued  at  Serjeants'  Inn.     Coram  Abbott,  Lord  Chief  Justice,  and  Dallas, 

Lord  Chief  Justice,  C.  B. 

Dur.ant  v.  Titley.  Tuesday,  •22d  June  1819. — A  deed  made  between  husband  and 
wife,  and  a  third  person  (a  trustee)  with  a  covenant  by  the  husband  to  pay  such 
third  person  an  annuity,  in  case  the  wife  should  live  separate  and  apart  from  her 
husband,  and  should  take  one  of  her  children  to  reside  with  her,  is  (semble)  void, 
as  being  a  deed  made  in  contemplation  of  a  future  separation  at  the  pleasure  of 
the  wife,  and  therefore  contrary  to  the  policy  of  marriage. — Semble,  a  plea  to  an 
action  of  covenant  on  such  a  deed,  that  the  wife  afterwards  lived  and  cohabited 
with  the  defendant  for  a  long  space  of  time,  and  then  left  him  against  his  will  and 
consent,  and  ceased  to  live  or  cohabit  with  him  since,  is  a  good  plea. — Judgment 

t   16  Vin.   Abr.   tit.    Office  or  Inquisition,   C.     Anon.,   1   Ventr.  259.     Patten  v. 
Perheck,  Salk.  563.     S.  C.  1  Ld.  Raym.  346,  718  ;  and  12  Mod.  355. 
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for  plaintitl',  on  u  demurrer  to  such  ;i  plea,  by  the  Court  of  Exchequer,  reversed, 
ou  a  writ  of  error. 

[Referred  to,  ScMey  v.  Goodman,  1823,  8  Moore,  C.  P.  350 ;  1  C.  &  P.  36  ;  1  Bing.  34'J  ; 
Hiiulley  v.  IVedmeath  {Marquis),  1827,  6  B.  &  C.  200  ;  9  I).  &  K.  351.  Distinguished, 
Jcv  V.  Thurlow,  1824,  2  B.  &  C.  547;  4  D.  &  K.  II.] 

This  was  an  action  of  covenant,  on  a  deed  of  separation  between  the  plaintitl  ia 
error  and  Mary  Anne  his  wife,  of  the  one  part,  and  the  defendant  in  error  of  the  other 
part,  bearing  date  the  22d  November,  1809,  whereby  (reciting  the  marriage  and 
subsisting  differences)  the  plaintiff  covenanted  for  himself,  his  e.xecutoi's  and  adminis- 
trators, with  the  defendant,  to  pay  him  an  annuity  of  5001.  during  the  joint  lives  of 
the  plaintifl  and  his  said  wife,  in  case  she  should  live  separate  and  apart  from  her 
husband,  and  should  take  one  of  her  children  by  her  said  husband  to  live  with  her : 
and  it  was  also  agreed  between  thorn,  that  it  should  be  lawful  for  her,  whenever  she 
[578]  should  live  apart  fiom  her  husband,  to  take  any  one  of  her  children  by  her 
husband  which  she  should  fix  upon,  to  reside  and  live  with  her,  except  the  eldest. 

The  declaration  averi'ed,  that  on  the  8th  May,  1817,  the  wife  had  discontinued 
to  reside  and  live  with  her  husband,  and  did  live  separate  and  apart  from  him,  and 
had  ever  since  continued  to  do  so,  and  that  she  had  at  all  times  since  she  had  so  lived 
separate  and  apart  from  her  husband,  been  ready  and  willing  to  take  one  of  the  children 
Ijy  her  husband,  not  being  the  eldest,  to  live  with  her;  and  that  she  did  afterwards 
Kx  upon  one  of  such  children,  named  Anguish,  and  did  request  her  husband  to  permit 
the  said  child  to  reside  and  live  with  her,  and  that  he  refused  to  permit  the  said  child 
so  fixed  upon  by  her,  to  reside  and  live  with  her. 

The  defendant  pleaded  (protesting  that  the  said  indenture  and  the  said  declara- 
tion were  bad  in  law),  that  after  the  making  of  the  .said  supposed  indenture,  in  the  said 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  the  .said  Mary  Anne 
lived  and  cohabited  with  the  said  U-eorge  for  a  long  space  of  time,  to  wit,  for  the 
space  of  seven  years  and  upwards,  from  the  time  of  the  sealing  and  delivering  of  the 
said  indenture,  and  afterwards,  to  wit,  on  the  said  8th  day  of  May,  1817,  the  said 
Mary  Anne,  without  the  consent,  and  against  the  will  of  the  said  George,  quitted  and 
left  the  said  George,  and  had  [579]  ceased  from  thence  thitherto  to  live  or  cohabit 
with  the  said  George :  and  the  defendant  further  pleaded,  that  the  said  Anguish,  the 
said  child  in  the  said  declaration  mentioned,  was  not  born  at  the  time  of  the  sealing 
and  delivering  of  the  said  indenture,  but  long  afterwards. 

To  that  plea  the  plaintiff  demurred. 

28tli  Jan.  1818.  Hilary  Term. — The  Court  of  Exchequer  having  given  judgment 
for  the  plaintiff,  the  defendant  brought  a  writ  of  eri-or  :  and  the  case  now  came  on  for 
argument  befoie  Abbott,  Lord  Chief  Justice  and  Dallas,  ],oid  Chief  Justice  (C.  B.),  in 
Serjeants'  Inn,  at  the  Chambers  of  the  Lord  Chief  .lustice. 

Peakc,  Serjeant,  in  su])port  of  the  errors  assigned,  contended  that  the  action  could 
not  be  supported  :  or  if  it  could,  that  the  plea  was  a  good  defence  ;  for  that 

1st.  The  deed  being  made  iii  contemplation  of  a  future  separation  of  a  husliand 
and  wife,  at  the  pleasure  of  the  wife,  it  was  contrary  to  the  policy  of  marriage,  and  void 
in  law  :  and 

2dly.  That  as  the  deed  contemplated  a  separation  in  the  state  in  which  their  family 
was  at  the  time  when  it  was  made,  and  in  such  an  event  jirovided  for  the  maintenaneo 
of  the  wife  and  one  of  the  then  existing  children,  it  did  not  therefore  apply  to  the 
event  which  had  happened,  of  the  wife  leaving  her  husband,  and  taking  with  her  an 
after-born  child. 

[580]  The  ease  of  Lonl  Ituilncy  v.  Chainhers  (2  Ivist,  283),  lie  admitted,  was  an 
authority  in  some  respects  in  favour  of  the  validity  of  such  a  deed  jus  this  ;  but  of  the 
judgment  of  the  Court  in  that  case,  he  ol)serve<l  that  it  had  been  reluctantly  given, 
l)rofessedly  under  the  pressure  of  authority  ;  and  althcuigti  this  sort  of  contract  w;us 
there  stated  to  be  against  the  policy  of  the  law.  Since  that  determination,  iiu  sub- 
mitted the  principle  and  the  general  application  of  it  had  been  much  narrowed  ;  and 
first  by  what  fell  from  Mr.  Justice  Lawrence,  in  the  sulwequent  ea.se  of  C!iamlicrs  v. 
Cauljicld  (6  East,  252),  who  said,  in  allusion  to  Hmliieij  v.  Vhambnx,  "  In  that  case  there 
was  an  averment  that  the  separation  was  with  the  consent  of  the  Iriislees.  Wo 
thought  there  was  nothing  illegal  in  the  parties  agreeing  to  refer  the  question,  what 
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was  a,  good  cause  of  separation,  to  a  domestic  forum,  instead  of  applying  to  the 
Ecclesiastical  Court  for  a  divorce  and  alimony.  The  Court  therefore  only  decided  in 
that  case,  that  a  covenant  for  separation,  and  separate  maintenance,  with  the  consent 
of  the  trustees,  was  good  ;  not  that  a  covenant  was  good  generally,  that  a  wife  might 
separate  herself  from  her  husband  whenever  she  pleased  ;  for  that  would  be  to  make  a 
husband  tenant  at  will  to  the  wife,  of  his  marital  rights."  So  far  that  case  is  an 
authority  in  favour  of  the  plaintift'  in  error.  lu  Marshall  v.  BvMon  (8  T.  K.  545), — 
where  it  was  held,  that  a  married  woman  separated  from  her  husband  by  deed,  with 
separate  maintenance,  was  not  liable  to  be  sued  as  a  feme  sole — Lord  Kenyon,  [581] 
delivering  the  opinion  of  the  whole  Court,  said,  "  That  (the  agreement  to  live  separate) 
is  a  contract  supposed  to  be  made  between  two  parties,  who,  according  to  the  text  of 
Littleton,  s.  168,  being  in  law  but  one  person,  are  on  that  account  unable  to  contract 
with  each  other  ;  and  if  the  foundation  fail,  the  consequence  is,  that  the  whole  super- 
structuie  must  also  fail.  This  difficulty  meets  the  plaintili'  in  limine.  If  it  did  not, 
and  the  parties  were  competent  to  contract  at  all,  it  would  then  become  material  to 
consider  how  far  a  compact  could  be  valid,  which  has  for  its  object  the  contravention  of 
the  general  policy  of  the  law  in  settling  the  relations  of  domestic  life,  and  which  the 
public  is  interested  to  preserve  ;  and  which,  without  dissolving  the  bond  of  marriage, 
would  place  the  parties  in  some  respects  in  the  condition  of  being  single,  and  leave  them, 
in  others,  subject  to  the  consequences  of  being  married  ;  and  which  would  introduce  all 
the  confusion  and  inconvenience  which  must  necessarily  result  from  so  anomalous  and 
mixed  a  character.  In  the  course  of  the  argument,  some  of  those  difficulties  were 
pointed  out,  and  it  was  asked,  whether,  after  such  an  agreement  as  this,  the  Temporal 
Courts  would  prohil)it,  if  either  of  the  parties  were  to  sue  in  the  Ecclesiastical  Court 
for  the  restitution  of  conjugal  rights ]  Whether  the  wife,  if  she  committed  a  felony 
in  the  presence  of  her  husband,  would  be  liable  to  conviction  ?  ^\'hether  they  could 
be  witnesses  for  and  against  each  other?  Whether  they  could  sue  and  take  each 
other  in  execution  I  And  many  other  ques-[582]-tions  will  occur  to  eveiy  one,  to 
which  it  will  be  impossible  to  give  a  satisfactory  answer.  For  instance,  it  may  be 
asked.  How  it  can  be  in  the  power  of  any  persons,  by  their  private  agreement,  to 
alter  the  character  and  condition  which  by  law  results  from  the  state  of  marriage, 
while  it  subsists,  and  from  thence  infer  rights  of  action,  and  legal  responsibilities,  as 
consequences  following  from  such  alteration  of  character  and  condition  ?  or  how  any 
power  short  of  that  of  the  Legislature,  can  change  that  which  by  the  common  law  of 
the  land  is  established  as  the  course  of  judicial  proceedings?"  In  Beard  v.  JFebb 
(2  Bos.  &  Pul.  93),  on  a  question  whether  a  woman  could  be  sued  in  the  Courts  of 
Westminster  Hall,  as  a  feme  sole  trader,  on  the  custom  of  London,  Lord  Eldon 
adopted  the  same  line  of  argument :  and  that  case  was  decided  before  the  determina- 
tion of  Marshall  v.  liutton.  In  H'llkes  v.  JFilkes  {2  Dick.  791),  Sir  Thomas  Clarke, 
Master  of  the  Rolls,  refused  to  decree  that  the  husband  and  wife  should  live  separate, 
according  to  articles  of  separation,  though  he  carried  other  parts  of  the  deed  into 
execution.  In  Fletcher  v.  Fletcher  (3  Bro.  C.  C.  619,  in  notis),  Mr.  Justice  Buller, 
sitting  for  the  Chancellor,  refused  to  decree  a  specific  performance  of  articles  of 
separation,  where  the  wife  had  returned  to  her  husband,  and  cohabited  with  him  for 
some  days,  and  (dismissing  the  original  bill)  upon  a  cross  bill,  ordered  the  articles  to 
be  delivered  up  and  cancelled.  The  [583]  reasoning  of  the  Lord  Chancellor  (Lord 
Kosslyn),  in  pronouncing  the  decree  in  the  case  of  Leijard  v.  Johnson  (3  Ves.  358),  is 
in  many  lespects  very  applicable  to  this  case,  and  his  comments  on  the  various 
authorities,  also  tend  to  shew  that,  in  his  opinion,  deeds  of  this  nature  are  not  to  be 
encouraged,  and  that  Courts  of  Equity  are  not  competent  to  give  ett'ect  to  such  deeds, 
as  against  the  husband. 

The  doctrine  upon  which  the  decree  in  that  case  was  founded,  and  all  the  cases 
are  there  brought  under  consideration,  is  very  material  as  applying  to  the  present. 
The  Lord  Chancellor  observes,  in  delivering  his  reasons,  "  The  first  is  a  general  ques- 
tion, whether,  taking  it  in  the  largest  extent,  a  suit  in  Equity  is  competent  to  give 
effect,  by  the  aid  of  this  Court,  to  a  deed  of  separation  between  husband  and  wife  ? 
To  state  the  case  as  a  general  question  fairly,  1  must  suppose  articles  of  separation, 
from  discordant  tempers,  without  reproach  either  on  the  one  side  or  the  other.  Can 
1,  under  such  circumstances,  find  a  case  to  entitle  the  wife  to  a  personal  decree  against 
the  husband  .'  1  cannot  stale  the  tran.saction  to  be  higher  in  point  of  law  than  a 
personal  contract  stante  malrimouio  between  the  husband  and  wife ;  but  I  must  go 
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f.iitlici',  and  coiisiilcr  tliat  coiitnift  a  spparatioii  liy  which  they  e\-clu<le  and  e.voiioi'ate 
one  another,  as  far  as  they  can,  from  the  rights  and  duties  arising  from  matrimony. 
The  common  law  will  not  entertain  a  suit  upon  contract  by  a  wife  against  her  husband. 
Such  a  [584]  contract  is  incapable  at  law  of  producing  any  action  The  Ecclesiastical 
Court,  according  to  the  jurisdic'tion  of  this  country,  has  exclusive  cognizance  of  the 
rights  and  duties  arising  from  the  state  of  man-iagc.  Therefoie  I  am  completely  at 
a  loss  to  discover  an  Equity  to  control  the  common  law,  and  admit  a  suit  between 
husbanfl  and  wife  upon  a  personal  contract  (the  case  I  am  now  putting)  and  supersede 
the  exclusive  jurisdiction  of  the  Ecclesiastical  Court  by  entering  into  the  considera- 
tion of  it.  In  looking  through  the  cases  from  the  time  the  repoits  commenced  to 
be  tolerably  accui-ate,  soon  aftei-  the  liestoi-ation,  when  the  jurisdictions  were  again 
established,  I  find  that  not  an  idea  of  that  kind  was  entertained  in  that  famous  case 
of  U'horwond  v.  ll'horuood  (a),  in  any  account  of  it  Soon  after  the  civil  war  there 
had  been  a  decree  by  the  Lords  Commissioners.  There  being  no  Ecclesiastical  Court, 
the  jurisdiction  by  some  way  or  other  got  here.  After  the  Kestoration,  when  the 
jurisdictions  were  established  again,  the  decree  of  the  Commissioners  was  to  be 
reviewed.  Lord  Clarendon  was  assisted  ;  and  after  great  fliscussion,  it  ended  in 
throwing  the  case  back  for  the  decision  of  the  competent  jurisdiction.  The  next  case 
is  Mililiiiai/  v.  Mihhnaii,  (1  Vern.  .53.  2  ("h.  Ca.  402)  soon  afterwards  :  I^oi-d  Nottingham 
would  not  entertain  any  jurisdiction  upon  a  contract  lietween  husband  and  wife  ;  and 
in  Jlincks  v.  NcHlKirpp  (1  Vei'n.  204)  a  demurrer  was  put  in  to  the  discovery,  upon  the 
[585]  gi-ound  that  it  was  not  a  matter  properly  examinable  or  relievablo  in  this  Court : 
and  the  demuircr  was  allowed,  and  the  jurisdictioti  disaflirmed.  In  the  opinion  Lord 
Ilai-dwickc  gave  in  Ileail  v.  Head  (.3  Atk.  295,  547),  there  is  the  .same  opinion  of  the 
defect  of  jurisdiction  in  the  general  case  in  this  Court :  and  he  observed,  that  where 
the  Court  had  interfered,  they  had  verj'  unwillingly  acted  at  all.  Those  cases  to 
which  he  alludes,  where  the  Court  had  acted  at  all,  stand  under  three  heads :  where 
a  third  paity  had  inteivened,  and  it  was  not  onl}'  between  the  husband  and  wife.  A 
third  party  binding  himself  to  indemnify  the  husband  against  the  delits  of  the  wife, 
the  inteiest  of  that  partv  raises  a  consideration  for  that  party,  between  whom  and 
the  husliaiid  there  might  be  a  contiact,  and  with  regard  to  whom  he  might  bind  that 
party  to  himself,  'i'hat  was  the  case  of  Seeling  v.  Crawlci/  (2  Vern.  38C).  The  cii'cimi- 
stanccs  there  were  a  little  favorable.  The  third  party  was  father  to  the  wife.  He 
lifiund  himself  to  indemnify  the  husband.  The  next  case,  Aw/ier  v.  Aviikr  (Pre.  in 
Ch.  49()),  is  governed  by  the  same  circumstance  ;  but  other  circumstances  were  also 
inteiposed,  which  in  point  of  expedience  recommended  the  case  considerably  to  the 
attention  of  the  Court.  A  suit  for  separation  had  proceeded  in  the  Ecclesiastical 
Court  for  bad  usage  &c.  That  de[)ending,  an  interposition  of  friends  had  takcTi 
place.  The  suit  was  compromised  in  the  Ecclesiastical  Court ;  and  upon  the  con- 
sideration of  that  coni-[586]  promise,  there  being  also  a  third  party  there,  the  decree 
directed  the  husband  to  pay  conditionally,  and  a  full  security  was  given  to  the  husband. 
Certainly  neithci'  of  these  cases  can  be  quoted  as  an  authority  that  this  Court,  upon 
the  general  and  simple  question  between  husband  .-md  wife,  can  entcitain  a  suit  upon 
a  contract  in  which  the  wife  only  claims  a  separate  maintenance  against  the  husband. 
The  other  cases  which  I  do  not  state  are,  where  a  fortune  accrued  to  the  wife  .after 
separation,  anil  an  application  was  maile  to  this  Court  u])Oii  a  very  ))laiu  ground,  that 
some  provision  should  be  made  for  hci'  out  of  a  fortune  coming  under  those  cirtMim- 
stances.  'I'he  principle  is  plain,  if  it  hapj)ens  from  the  situation  of  the  parties  tliat 
they  cannot  enjoy  in  common  that  which  would  maintain  both  :  it  would  be  very 
harfl  that  the  jjarty  from  whom  it  moves  should  lose,  and  the  other  should  gain  the 
whole  benefit.  Another'  case,  in  which  the  Corn-t  may  take  into  its  considor-ation  the 
rights  and  duties  arising  from  the  relation  of  marriage,  is  wher-e  the  pr-ojjcrty  is  only 
to  be  sucfl  irr  this  jurisdictiorr — where  a  tr-rrst  is  created,  arrd  thcr'c  is  rro  roriring  at 
it  by  the  commorr  law.  That  was  the  case  irr  Siihifi/  v.  Si<l7iei/  (3  1'.  W'irrs.  2I>1>).  and 
tire  other  case  quoted  irr  the  note  irpon  that  case,  wher-e,  as  ir.  gr-orrnd  to  give  eti'cct 
to  articles  nrado  rr])orr  marriage;,  this  (^ourt  corrsidcr-ed  the  estJite  vested  accorilirrg  to 
the  articles  ;  and  the  husband  haviirg  rrscd  the  cst.atc'  .is  he  orrght  rrot  to  h.ivc  doirc, 
.and  as  he  coirld  not  have  dorre  in  poirrt  of  law,  if  the  [587]  articles  had  becrr  coiiiplelely 
executed  prior  to  the  fnarriage."     His  Lordship  also  observed  in  the  same  ease,  that 

(a)   1  Uc],.  Ch.  IIS,      I  Ch.  Cas.  250.      Hep.  Temp.  Firi<ih,  15.3 
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he  had  met  with  no  case  except  that  of  Guth  v.  Guth  to  entitle  the  Court  to  hold  such 
a  jurisdiction  ;  and  that  before  he  should  decide  according  to  that  case,  he  should 
wish  for  a  further  account  of  it,  as  his  opinion  inclined  against  it.  In  the  case  of  Lord 
St.  John  V.  Lmh/  SI.  John  (11  Yes.  526),  the  Lord  Chancellor  disapproves  of  the  cases 
of  The  King  v.  Mead  (1  Burr.  542),  Gulh  v.  Gufh  (.3  Bro.  C  C.  614),  and  Lord  Rodney 
V.  Chambers  (2  East,  283),  and  all  the  dicta  favouring  the  result  of  those  cases ;  and 
he  considers  those  of  Beard  v.  IVehh  (2  Bos.  &  Pul.  93)  and  Mar.thall  v.  Itulton  (8  T.  R. 
545),  as  good  lavv.  His  Lordship  there  gives  a  strong  intimation  of  his  opinion,  that 
such  contracts  are  not  binding,  because  not  pei'mitted  by  the  law,  and  that  they  ought 
not  to  be  the  foundation  of  an  action  or  suit  in  Equity.  In  the  recent  case  of  IVorrall 
V.  Jacob  (3  Meriv.  268),  the  Master  of  the  Rolls  declared  that  the  Court  would  not 
carry  into  execution  articles  of  separation.  L^pon  all  these  authorities  he  submittefl 
the  deed  of  separation  in  this  case  was  void.  Then  he  contended  that  the  cases, 
which  appeared  to  support  the  decision  in  Lord  liodney  v.  Chambers,  were  distinguish- 
able from  the  present.  The  case  of  Seeling  v.  Crawley  (2  Vern.  386)  was  that  of  an 
agreement  between  the  husband  and  the  wife's  father  for  returiu'ng  the  wife's  portion 
(for  a  valuable  consideration),  moving  from  the  father.  In  jV/'[588]-f/w//«  and  Danvers 
v.  Danvers  (2  Vern.  671)  there  was  nothing  applicable  to  the  determination  of  a  ques- 
tion, whether  a  deed  of  separation  were  valid  :  and  in  Oxendon  v.  O.rendon  (ibid.  493) 
the  decree  was  merely  for  maintenance  out  of  the  marriage  portion,  where  the  wife 
had  been  compelled  by  the  husband's  cruelty  to  .separate  from  him,  till  cohabitation. 
The  case  of  Augier  v.  Augier  (Pre.  in  Ch.  496)  was  expressly  denied  by  the  Lord 
Chancellor,  in  making  it,  to  be  a  decree  of  alimony  and  separation.  He  said  it  was 
merely  to  supersede  the  necessity  of  a  suit  for  alimony — merel}',  in  short,  in  further- 
ance of  what  the  law  would  have  compelled  in  case  of  ill  treatment  of  the  wife  by  the 
hu.sband  :  and  as  to  Gaivdeu  v.  Draper  (2  Ventr.  217)  the  Court  said  in  the  principal 
case  {Limd  Rodney  v.  Chambers),  that  that  decision  did  not  go  the  length  contended  for. 
On  the  second  point,  he  submitted,  that  if  such  a  deed  were  valid,  under  any 
circumstances,  it  would  not  be  so  under  those  of  this  case,  as  children  were  born  after 
the  deed  was  made  ;  which  with  the  subsequent  cohabitation  would  render  the  deed 
void  :  and  that  doctrine  was  deducible  from  the  case  of  Flekher  v.  Fletcher.  Upon 
the  whole  therefore  he  submitted  that  this  judgment  ought  to  be  reversed. 

Puller,  in  support  of  the  judgment,  submitted,  that  this  was  a  pure  question  of 
strict  law  :  and  that  it  was  fully  and  solemnly  settled  by  the  case  of  Lord  Rodney  v. 
Chambers,  after  the  most  ela-[589]-borate  discussion,  that  the  legality  of  such  a  deed 
had  been  long  established  b}'  a  series  of  authorities  not  to  be  shaken — that  this  sort 
of  contract  was  in  effect  nothing  more  than  a  provision  for  any  other  separate  property 
of  the  wife,  to  be  exclusively  enjoyed  by  her.  Ha\ing  verj^  particularly  adverted  to  the 
judgment  of  the  Court  in  that  case,  he  observed,  that  the  legality  of  the  sort  of  contract 
being  there  so  completely  recognized,  the  principle  could  not  be  impugned  by  any  of 
the  dicta  which  had  been  cited  from  some  of  the  cases  in  the  Court  of  Chancery.  In 
this  case  it  would  be  most  material  to  keep  in  mind,  that  in  the  deed  in  question  the 
parties  treated,  through  the  medium  of  a  trustee,  a  circumstance  which  had  been  in 
all  the  cases  considered  as  operating  strongly  in  favour  of  its  estaljlishment ;  and  the 
Courts  of  Equity  have  held  themselves  bound  when  a  trustee  had  been  made  party, 
where  otherwise  they  might  not.  The  question  however  would  depend  upon  the 
weight  of  authority  on  either  side.  There  can  be  no  doubt  that  this  sort  of  contract 
was  considered  to  be  binding  in  law  down  to  very  recent  time,  and  its  legality  was 
fully  recognized  in  Courts  of  Equity.  The  case  of  Guth  v.  Guth  is  a  very  strong 
authority  to  shew  that,  as  against  the  husband,  a  Court  of  Equitj'  "  will  enforce  an 
agreement  for  a  separation  upon  a  bill  filed  by  the  wife,  though  the  husband  has 
declared  his  readiness  to  take  her  home  again."  The  case  of  Fletcher  v.  Fletcher  appeurs 
even  by  the  very  short  note  of  it  to  have  Ijeen  one  where  the  husband  had  made  out 
a  strong  equitalile  case  in  his  favor,  which  would  be  al-[590]-ways  a  sufficient  answer 
to  a  suit  in  a  Court  of  Equity.  In  this  case  however  the  defendant  in  error  stands 
on  the  covenant  in  the  deed  of  the  defendant  in  a  Court  of  Law  ;  and  the  equitable 
decisions  which  have  been  cited  in  opposition  to  this  claim,  do  not  affect  the  proposi- 
tion on  which  it  is  founded,  that  such  covenants  maj'  be  recovered  upon  at  law  :  and 
he  relied  upon  the  cases  cited  in  that  of  Lord  Rodney  v.  Chambers,  as  well  as  the 
principle  case,  from  all  of  which,  he  contended,  the  authorities  cited,  as  militating 
with  that  doctrine,  were  entirely  distinguish.ible,  not  only  as  being  cases  proceeding 
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upon  the  equities  of  the  parties,  but  in  theii-  facts  and  cireumstanees.  He  further 
urged,  tliat  it  was  incumbent  on  the  plaintiff  in  error  to  shew  that  the  contract  was 
illegal,  in  order  to  avoid  it ;  and  that  the  question  should  be  considered  as  if  there 
had  been  a  decree  of  the  Ecclesiastical  Court  for  separation  propter  sa;vitiam.  In 
Beard  v.  JFehb  and  Mar.^hall  v.  Rutton  the  question  was,  whether  the  contract  superseded 
the  authority  of  the  Ecclesiastical  Court  1  And  those  cases  could  not  be  applied  to  a 
question  of  validity  of  the  contract.  He  therefore  submitted,  that  the  judgment  of 
the  Court  of  Exchequer  should  be  afiirnied. 

The  opinions  of  the  two  learned  Chief  Justices,  before  whom  the  case  was  argued, 
having  been  in  the  mean  time  signified  by  them  to  the  Lord  Chancellor  the  Court  of 
Error  on  tliis  day 

Keversed  the  Judgment. 

[591]    In  the  Exchequer  Chamber.    [Error  from  the  Court  of 

Exchequer.] 

Argued  at  Serjeants'  Inn.     Coram  Abbott  Lord  Chief  Justice,  and 
Dallas,  Lord  Chief  Justice,  C.  B. 

Court  v.  Partridge  and  Wife,  Administratrix,  &c.  Tuesday,  Sad  June  1819. — 
Counts  on  promises  made  to  an  intestate  may  be  joined  with  counts  on  promissory 
notes,  given  to  the  administrator,  as  administrator,  since  the  death  of  the  intestate, 
because,  where  when  recovered,  the  amount  would  be  assets. — Judgment  on  that 
ground  affirmed  in  error. 

The  defendant,  in  this  case,  against  whom  judgment  was  given  on  the  demiu-rer, 
in  the  Court  of  Exchequer,"  brought  a  writ  of  error  upon  that  judgment,  which  was 
argued  by 

Littledale,  on  the  errors  assigned,  and  by 

Chitty,  in  support  of  the  judgment  of  the  Court  below. 

[The  arguments  and  authorities  relied  ui)on  on  either  side  are  fidly  stated  in  the 
report  of  the  original  discussion  upon  the  domui-rer.] 

The  Court  now 

Affirmed  the  Judgment. 

[592]  KOBINSON  V.  Lyall.  Wednesday,  16th  June,  1819. — The  owner  (in 
England)  is  liable  for  money  advanced  to  the  master  at  his  request  foi-  (lie 
necessary  use  of  the  ship,  after  her  arrival  in  an  English  port ;  nor  is  the  consent 
of  the  owner  necessary  to  establish  his  responsil)ility. — Nonsuit — on  that  ground 
of  objection — set  aside,  and  verdict  entered  for  plaintifl',  subject  to  an  award  of 
what  should  be  found  to  be  due  for  the  necessary  use  of  the  vessel. 

[Keferred  to,  Beldon  v.  Campbell,  18.51,  6  Ex.  886,  890;  The  Karnak, 
18G8,  L.  K.  2  Adm.  &  Eecl.  303  ;  L.  K.  2  P.  C.  505.] 

The  plaintiff,  a  ship  chandler  at  Portsmouth,  brought  the  present  action  against 
the  defendant,  a  ship  owner  in  I;ondon,  to  recover  a  sum  of  money,  furnished  to  the 
master  to  pay  scamens'  wages  and  other  debts,  conti'acted  by  the  master  foi-  necessaries 
for  the  use  of  the  ship,  at  the  request  of  the  master,  whilst  in  tiio  port  of  Portsmouth, 
upon  her  release  from  quarantine,  on  her  return  to  I'jigland,  after  an  absence  of  four 
years  and  a  half,  during  which  she  had  been  hired  in  his  Majesty's  Transport  Service. 
Some  of  the  debts  at  Poitsmouth  so  discharged  by  the  j)laintifi'  wore  contracted  on  (ho 
outward  voyage. 

It  was  in  evidence  on  the  trial  of  tiie  cause,  before  Mr.  .Justice  Ilolroyd  and  a 
special  Jury,  at  the  last  Assi/.cs  foi-  llanq)shirc,  thai  the  ship  having  received  the  orders 
of  the  Ti'aiisportl'oard  to  proceed  from  Portsmouth  to  Dejjtford,  tiie  master  was  obliged 
to  have  recourse  to  the  plainliU'for  money  to  pay  the  se.amens'  wages  iVc,  Portsmouth 
being  a  port  of  discharge,  and  to  pay  tradesmcns'  bills,  and  the  plaintilTaflvaneod  tho 

*  Parhidfie  and  IFife  v.  Court,  ante,  vol.  v.  p.  412. 


1072  EX    PARTE    HENLLAN  7  PRICE,  593. 

money  for  which  the  iiction  was  brought :  and  it  was  proved  by  the  master  (who  had 
been  released)  that  it  had  been  applied  to  the  use  of  the  ship. 

It  was  objected  at  the  trial  that  these  were  voluntary  advances  in  England  :  and 
that  the  [593]  master  could  not  render  the  owner  liable  even  for  necessaries  without 
his  consent  ;  and  upon  that  objection  the  learned  Judge  nonsuited  the  plaintitT,  giving 
leave  to  move  to  set  it  aside  and  enter  a  verdict  foi'  the  defendant,  if  wrong  in  point 
of  law. 

Cause  was  now  shewn,  against  a  rule  which  had  been  obtained  for  that  purpose,  by 

Gaselee  and  Carter,  who  contended,  that  the  money  having  been  proved  to  have 
been  advanced  by  the  plaintiff  for  the  use  of  the  ship,  and  so  applied,  the  plaintiff  was 
entitled  to  recover  :  citing  Bocher  v.  Busher  (1  Stark.  N.  P.  R.  27),  in  which  TiOrd 
EUenborough  ruled  that  the  owner  is  liable  for  goods  and  money  supplied  to  the 
captain  for  the  neees.sary  use  of  the  vessel,  and  that  the  master  was  a  competent  witness 
to  prove  the  plaintifi"s  case  (Evaiif  v.  JFilliams,  7  T.  R.  481,  n.),  and  he  had  besides 
been  released. 

Pell,  Serjt.  and  E.  Lawcs,  endeavoured  to  support  the  nonsuit,  submitting,  that 
although  in  a  foreign  port  an  owner  would  be  liable  for  goods  furnished  for  the 
use  of  the  vessel  through  the  master ;  yet  if  furnished  in  an  English  port  he  would 
not :  the  reason  being  that  the  liability  in  the  foi'mer  case  was  founded  on  the  necessity 
of  the  thing  ;  but  that  in  the  latter,  where  there  was  no  such  necessity,  the  owner 
should  be  applied  to,  and  nothing  but  his  orders  or  consent  would  make  him  liable. 

[594]  The  Court,  holding  the  owner  liable  for  all  such  money  as  had  been  advanced 
necessarily,  made  the 

Rule  absolute — for  setting  aside  the  nonsuit : 

The  verdict  to  be  entered  for  the  plaintiff  for  such  sum  as  should  be  awarded  to 
be  due  for  seamens'  wages. 

Ex    PARTE   THE    INHABITANTS    OF    THE    P.-VEISH     OF     HeNLLAN    (DENBIGHSHIRE),    IN 

THE  Matter  of  an  Insurer,  for  Arrears  of  Taxes  in  the  Parish. 
Saturday,  19th  June  1819. — If  there  be  two  collectors  of  taxes  appointed  under 
the  4.3d.  Geo.  III.  e.  99,  s.  13,  for  a  single  parish,  by  the  Commissioners,  one  for 
one  division  of  the  parish,  called  the  Upper  Parish,  and  one  for  another,  called 
the  Lower  Parish,  and  they  accordingly  collect  the  taxes  separately  from  the 
several  inhabitants  of  their  respective  divisions — in  case  of  a  deficiency  in  the 
amount  of  the  taxes  collected,  through  the  misconduct  of  either,  the  whole  parish 
must  be  re-assessed,  and  not  the  particular  district  the  collector  of  which  has 
misapplied  the  money,  and  fi'om  the  collection  of  whose  taxes  the  deficiency 
arises  ;  although  the  taxes  of  other  division  have  been  collected  and  paid  over  to 
the  receiver-geneial,  the  appointment  being  held  by  the  Court  to  be  considered 
as  one  appointment  of  two  for  the  parish,  which  would  be  valid  under  the  act, 
and  not  of  one  for  each  sub-division,  which  would  be  invalid — the  converse  of 
the  decision  in  the  case  of  Barrs  v.  Dighy  and  Others,  1  Bos.  &  Pul.  X.  R.  281. — If 
affidavits  run  to  a  very  impertinent  and  unnecessary  length,  the  Court  will  make 
the  party  filing  them  pay  a  proportionate  part  of  the  costs. 

Clarke  had  obtained  a  rule  calling  on  the  Attorney-General  to  shew  cause  why  the 
Commissioners  for  the  affairs  of  Taxes,  acting  for  the  division  of  Isaled,  in  the  county 
of  Denbigh,  in  the  said  order  mentioned,  should  not  proceed  to  make  a  re-assessment 
upon  the  parish  of  Henllan  Isaf,  otherwise  Lower  Henllan,  of  the  several  sums  of 
391.  19s.  8d.  for  land-tax  for  181-5  :  2991.  9s.  Sd.  assessed  taxes  for  1815  ;  2121.  10s.  4d. 
for  [595]  property  tax  foi- 181.5  :  471.  7s.  lOd.  for  land-tax  foi'  1816  ;  and  2671.  I7s.  4d. 
for  assessed  taxes  for  1816,  the  amount  of  the  deficiencies  of  Owen  Owens,  collector 
of  Lower  Henllan,  of  the  several  sums  of  money  before-mentioned,  in  respect  of  the 
several  ta.xcs  for  the  aforesaid  ;  and  why  the  assessment,  by  mistake  called  a  re- 
assessment of  the  several  sums  made  by  the  Commissioners,  about  the  25th  of 
September  last,  upon  the  whole  of  the  parish  of  Henllan,  including  the  two  parishes 
or  places  called  Lower  Henllan  and  Upper  Henllan,  should  not  be  set  aside  and 
vacated  :  and  it  was  ordered,  that  service  of  the  said  order  on  the  clerks  of  the  said 
Commissioners  for  the  affairs  of  Taxes,  acting  for  the  said  division  of  Isaled,  in 
the  county  of  Denbigh,  and  the  solicitor  to  the  Commissioners,  for  his  Majesty's 
affairs  of  Taxes,  should  be  deemed  good  service. 


7  PRICE, 596.  EX    PARTE    HENLLAN  1073 

Tli.it  order  \v;is  obtiiiucd  on  various  :i.fti(l;ivits  which  had  boon  filed  foi'  that  j)iirpose, 
the  material  substance  of  all  which  was,  that  the  parish  of  Heiillan,  in  the  county  of 
Denbigh,  had  always  been  divided,  for  the  purpose  of  assessing  and  collecting  the 
government  taxes,  into  two  divisions  or  districts,  viz.  Lower  Henllau  and  Upper 
Henllan — that  the  accounts  of  such  taxes  had  been  kept  separately  from  each  other, 
and  two  collectors  had  lieen  uniformly  appointed,  one  for  each  district  or  parish — that 
the  Commissioners  for  the  aHairs  of  Taxes,  acting  in  and  for  the  division  of  Isalcd,  in 
the  county  of  Denbigh,  within  which  the  .s.-iid  parish  of  Henllan  is  situate,  [596]  made 
two  separate  assessmetits  of  property  tax  for  the  year  181.5,  one  to  be  levied  on  the 
Lower  Henllan,  and  the  other  to  be  levied  on  the  Upper  Henllan  ;  and  that  they  made 
further  assessments  for  taxes  for  the  year  181G,  one  to  be  levied  on  the  .said  parish  or 
districts  of  Lower  Henllan,  and  the  other  to  be  levied  on  the  said  parish  or  district 
of  U])per  Henllan  ;  and  duplicates  of  the  said  assessments  were  accordingly  delivered 
to  the  collectois  of  the  said  districts  or  parishes — that  the  duplicate  for  the  parish  of 
Lower  Henllan  was  delivered  to  Owen  Owens,  who  had  been  didy  appointed  collector 
of  that  district  only,  in  these  words,  "  Collector's  appointment.  Isaled,  to  wit.  To 
Owen  Owens,  of  Fynnonfair,  one  of  the  inhabitants  of  the  parish  of  Henllan,  in  the 
county  of  Denbigh.  By  virtue  of  and  in  pursuance  of  the  powers  and  authorities  of 
the  Acts  of  Parliament  relating  to  the  duties  of  assessed  taxes,  we  whose  names  are 
hereunto  set,  and  seals  affixed,  being  (amongst  others)  Commissioners  for  the  execution 
of  the  said  acts,  for  the  said  districts,  do  hei'cby  nominate  and  appoint  you  Collector 
of  the  rates  and  duties  charged  and  assessed  by  virtue  of  the  said  acts,  for  and  upon 
the  several  inhabitants  and  others  of  the  parish  of  Henllan  Isaf,  in  the  said  disti'ict,  for  the 
year  ending  the  5th  April,  1816.  Given  under  our  hands  and  seals,  the  10th  day  of 
August,  1815.  J.  W.  Griffith,  E.  C.  Chambers,  Commis.sioners."  That  another  .such 
appointment  was  made  out  in  the  same  terms,  and  addressed  to  another  person,  an  inhabi- 
tant of  the  parish  of  Henllan  Uchaf,  or  Upper  Henllan—the  [597]  said  collectors  weie 
appointed  atunially  in  the  same  manner  ;  and  that  the  said  Owen  Owens  was  approved 
by  the  inhabitants  of  Lower  Henllau  as  their  collector,  without  any  reference  to  the 
inhabitants  of  Upper  Henllan  ;  and  that  the  whole  of  the  said  several  assessments 
before-mentioned,  to  l)c  made  on  the  said  district  of  Upper  Henllan,  had  been  duly 
accounted  for,  and  paid  to  the  receivcr-genei'al  by  the  said  Rol)ert  Davis,  the  collector, 
appointed  for  the  last-mentioned  parish  or  district  as  aforesaid — that  about  the  year 
1817  the  said  (Jwcn  Owens  absconded,  without  accounting  for  about  12001.,  which  he 
had  collected  officially,  on  account  of  the  property  and  assessed  taxes,  in  respect  of  the 
said  several  assessments  so  made  on  the  said  parish  or  district  of  Ijower  Henllan  ;  and 
that  about  the  "J-'ith  day  of  September  last,  the  Commissioners  made  a  re-asse.ssment  upon 
the  inhabitants  of  the  whole  of  the  saifl  parish  of  Henllan,  including  as  in  one  the  said 
two  separate  parishes  or  districts  of  Lower  and  Upper  Henllan,  foi-  the  purpose  of  making 
good  the  afores.iid  deticicney  in  the  account  of  the  said  Owen  Owens  as  collectoi-  of  Lower 
Henllan — that  the  said  re-asse.ssment  of  the  25th  day  of  September  was  made  in  eon- 
sequence  of  an  opinion  obtained  from  his  Majesty's  jirincipal  Commissioners  of  Taxes, 
upon  an  incoriect  statement  of  the  f.icts  and  ciix-umstances  of  the  case  ;  anrl  that  tho 
present  a])plicatiou  for  vacating  the  same  was  made  upon  the  suggestion  .and  with  the 
approbation  of  the  said  princi])al  Commissioners — that  there  .are  foui-  over-[598]-seer.s 
of  the  ])oor  ap])ointeil  in  the  said  parish  of  Henllan,  two  of  whom  act  for  the  distiMct 
of  Upper  Henllan,  and  the  other  two  for  the  district  of  Lower  Henll.in  ;  and  sejiarato 
assessments  have  also  been  made  upon  tho  inhabitants  of  each  of  the  said  two  districts 
or  ])aiishes  for  levying  the  jioor  rates;  and  two  chm-chwardens  have  always  been 
.a|)pointed,  one  for  the  ilistriet  or  parish  of  U])per  Henllan,  and  the  other  for  tho 
district  or  parish  of  Lower  Henllan— that  the  inhabituits  of  Upper  Henllan  paid  six- 
pence in  the  pound  for  church  rates,  while  the  inhabitnnts  of  Lower  Henllan  ])aid  only 
threepence  in  the  ])onnd  —that  some  time  in  or  about  the  ye.ir  1787,  W'illi.am  Pierce, 
who  was  at  that  time  the  collector  of  tixes  for  the  said  parisli  or  district  of  I'ppei' 
Henllan,  was  delieient  in  his  accounts  of  the  tixiis  assessed  U]von  ihc  district,  and  that 
the  delicicn(;y  was  m.ade  goorl  by  the  said  district  of  U|ipcr  Heiillan  only,  tlie  clistriet 
of  Lower  Heiillan,  on  being  called  upon,  li.aviiig  actually  refused  lo  conlriliule  -and 
that  tht\  inhabitants  of  Lower  Henllan  were  more  opulent  than  tlu^  iiilial)itint.s  of 
U|)per  Henll.in,  and  of  sufficient  ability  to  bear  .and  pay  the  .said  ileticiencies  of  their 
own  assessments,  occasioned  by  the  default  of  the  said  Owen  ()w(Mis,  their  own 
collector. 
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Peake,  Serjt.  and  Parke,  now  shewed  cause  against  the  rule,  upon  several 
affidavits  of  considerable  length,  stating  in  effect,  that  the  two  portions  of  the  parish 
of  Henllan,  known  by  the  [599]  distinction  of  the  Upper  and  Lower  End,  constituted 
together  one  entire  parish — that  separate  collectors  were  appointed,  solely  for  the 
convenience  of  collecting,  and  not  with  any  view  to  separate  the  interests  of  the  parish 
— and  that  the  Upper  and  Lower  ends  of  the  parish  had  never  been  called  parishes, 
in  any  other  documents  than  the  collectois'  appointments,  or  for  any  other  purpose. 
They  also  stated,  that  there  never  had  been  separate  vestries  for  parochial  purposes — 
that  whenever  a  general  acting  overseer  was  appointed,  it  was  for  the  whole  parish, 
and  the  accounts  were  not  kept  separately — that  the  parish  was  always  treated  as  one 
entire  parish,  in  all  rates  and  militia  ballots,  and  in  inclosure  acts,  and  that  the  ohurch- 
wai'dens  were  appointed  and  sworn  for  the  parish  generally,  though  it  was  usual,  for 
the  sake  of  convenience,  to  appoint  a  resident  in  the  Upper  End  of  the  parish  to  be 
one,  and  a  resident  of  the  Lower  End  to  be  the  other.  Some  of  the  affidavits  denied 
that  the  appointment  of  Owens  was  without  reference  to  the  inhabitants  of  LTpper 
Henllan,  and  many  instances  were  enumerated  of  Henllan  being  considered  as  one 
undivided  parish,  having  common  interests. 

Clarke,  on  the  behalf  of  that  part  of  the  parish  called  Upper  Henllan,  contended 
that  as  the  Commissioners  had  appointed  a  distinct  collector  for  that  division,  and  had 
theieby  made  them  separate  districts  or  places  for  which  collectors  were  [600]  to  be 
appointed  under  the  act  (43  Geo.  III.  ch.  99,  s.  1 .3),  each  must  be  answerable  for  its 
own  collector  :  or  that  even  supposing  the  two  collectors  were  appointed  for  the  whole 
parish,  from  the  ver}'  terms  of  their  several  appointments,  the  responsibility  of  the 
separate  districts  was  expressly  kept  distinct — and  that  in  a  case  like  this,  the  Court 
would  entertain  such  an  application  as  the  present,  and  protect  that  division  of  the 
parish  who  had  been  more  careful  in  the  selection  of  a  fit  person  to  be  collector,  from 
the  consequences  of  the  negligence  of  the  other  di\'ision,  the  collectors  of  which  must 
have  been  kept  distinct  for  that  sole  purpose;  for  such  a  purpose  was  lawful,  and 
within  the  authority  of  the  Commissioners  :  and  he  cited  the  case  of  Barrs  v.  Digbi/  and 
Others  (1  Bos.  &  Pul.  N.  K.  281),  where  it  was  determined,  that  if  a  collector  of  one 
hamlet,  in  a  constablewick  consisting  of  several,  fail  to  pay  over  the  money  collected, 
the  particular  hamlet  whose  collector  is  in  default  only  is  liable  to  a  re-assessment, 
under  the  20  Geo.  IL  ch.  3,  and  not  the  whole  constablewick,  notwithstanding  any 
supposed  hardship  in  the  case. 

On  the  other  hand,  it  was  contended  that  the  Commissioners  had  no  authority  so 
to  divide  the  parish,  or  to  appoint  two  separate  collectors  to  perform  the  duties  of, 
and  cast  the  responsibility  upon,  each  pretended  division — that  the  language  of  the 
statute  did  not  warrant  such  a  construc-[601]-tion,  and  that  such  an  appointment,  if 
it  were  in  fact  made,  and  there  had  been  any  known  established  division  of  this  parish 
of  Henllan,  would  therefore  be  void,  because  the  Commissioners  could  not  appoint 
moie  or  less  than  two  collectors  for  each  district  or  place.  They  submitted,  that  the 
Court  would  rather  give  effect  to  the  incongruous  instrument  of  the  appointment, 
rather  than  render  it  null ;  and  they  insisted  that  the  case  of  Barrx  v.  Di<jhii  and 
Others,  was  an  authority  against  the  present  application,  as  establishing  that  the  Court 
may  notice  the  cii'cumstance  of  the  local  division  of  the  parish  or  place,  so  as  to  give 
effect  to  the  act  of  the  Commissioners,  notwithstanding  any  objection  that  might  be 
made  in  point  of  form  :  and  also  that  the  Commissioners  cannot  appoint  moi-e  or  less 
than  two  collectors  for  any  given  place  within  their  district,  by  the  terms  of  the  act 
of  Parliament. 

Having  adverted  very  minutely  to  the  facts  and  circumstances  of  the  case,  the 
words  of  the  statute,  and  the  terms  of  the  appointment,  as  applicable  adversely  to  the 
rule  which  had  been  obtained,  they  submitted  that  it  ought  therefore  to  be  discharged. 

Cur.  adv.  vult. 

RiCH.ARDS,  Lord  Chief  Baron.  The  question  in  this  case  lies  in  a  very  narrow 
compass.  The  statute  requires  the  Commissioners  to  appoint  two  persons  to  be 
collectors  for  the  respective  divisions  and  places  within  their  district.  Henllan  [602] 
was  one  entire  parish  ;  although  two  divisions  were  made  for  certain  purposes  of  con- 
venience to  the  parish.  Two  collectors  were  appointed  for  the  whole  parish,  and  not 
four  for  the  whole  so  as  to  afford  two  for  one  di\ision,  and  two  for  the  other.  It  w;is 
thei-efore  said,  that  if  they  are  to  be  considered  as  two  divisions,  the  appointment 
would  be  void  ;  and  perhaps,  if  there  were  strictly  and  properly  two  divisions,  con- 
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stituting  two  distinct  parishes,  that  might  be  true.  We  arc  therefore  culled  upon 
to  see  whether  the  appointment  cannot  be  sustained,  so  as  to  make  valid  every  thing 
which  has  been  done,  and  which  otherwise  would  be  void.  There  are  certainl}-  two 
collectors  appointed  for  what  is  really  a  single  parish.  And  as  we  must  presume  that 
the  Commissioners  intended  to  make  a  good  appointment,  we  must  consider  that  they 
appointed  l)oth  the  collectors  for  the  entire  paiish  ;  although  they  have  by  mistake 
called  each  division  of  the  whole  a  parish,  those  divisions  having  been  mercl}'  made 
for  the  sake  of  convenience,  that  one  collector  might  collect  foi'  one,  and  the  other 
for  the  othei-  dix'ision.  Now,  we  find  from  the  case  in  the  Common  rieas(o),  which 
was  cited  in  the  course  of  the  argument,  that  the  Court  there  thought  they  might 
give  efl'ect  to  the  appointment  of  the  Commissioners,  although  it  was  not  strictly 
formal  and  regular,  and  they  accordingly  put  a  construction  upon  the  appointment 
of  si.Kteen  col-[603]-lectors  for  a  constablewick,  consisting  of  eight  dirt'erent  hamlets, 
which,  with  reference  to  the  act  of  Parliament,  made  it  valid  and  cH'cctual,  as  being 
in  fact  substantially  consistent  with  the  law. 

On  the  same  principle  as  the  Court  proceeded  on  in  that  case,  wo  think  we  may 
determine  this  ;  and  as  they  held  there,  that  where  the  statute  had  required  the 
appointment  of  two  collectors,  and  no  more,  it  must  be  intended  that  the  Commis- 
sioners had  appointed  two  for  each  hamlet,  and  not  .sixteen  for  the  constablewick  ; 
so  here,  where  the  act  directs  that  two  shall  be  appointed  foi-  every  place,  and  not 
one,  we  must  infer  that  the  Commissioners  meant  to  appoint  two  for  the  whole  parish, 
as  they  might  legally  do,  and  not  one  for  each  division,  which  they  could  not  legally 
do.  Taking  it  therefore  that  the  Commissioners,  not  meaning  to  make  a  void  but 
a  valid  appointment,  and  that  they  constituted  both  the  collectors  as  for  the  whole 
parish,  but  for  the  sake  of  convenience  in  the  collection,  directed  that  one  should 
collect  for  one  part  and  the  other  for  the  other,  as  mere  matter  of  ai'rangcment,  in 
that  view  these  Commissioners  have  made  a  good  ami  legal  appointment  under  the 
act.  In  the  mode  of  doing  this,  their  clei'k  made  a  formal  Tuistake  in  the  terms  of 
the  dnjjlicate  ;  but  still,  when  we  see  what  the  intention  of  the  Commissioners  was, 
we  must  hold  it  to  be  in  law  but  one  appointment. 

[604]  The  consci|uence  of  that  is,  that  this  Itulo,  which  calls  for  a  separate 
re-assessment  on  the  lower  part  of  the  parish,  must  Ijc  discharged. 

Kule  discharged. 

From  the  manner  in  which  the  Court  adverted  in  this  case  to  the  unncces.sary 
length  and  number  of  the  aliidavits  filed  in  opposition  to  the  Kule,  it  becomes  proper 
to  notice,  that  they  intimated  a  determination  that  in  an\'  other  such  case  they  would 
make  the  party  ])ay  the  costs  occasioned  by  the  obtruding  so  much  useless  matter  upon 
the  time  of  the  Court  and  the  suitors. 

Lowl';,  si'uviviNc  I'aktneii  of  Wyatt  v.  Eciinton.  Demurrer.  Tuesday  22d  June 
1819. — Pleading.  Ple.i  to  an  action  of  covenant  that  ])laintin' agiccil  with  defen- 
dant and  his  other  creditors  to  execute  a  composition  dcid,  luld  ill  cm  general 
ilemurrer. 

The  declaration  (in  covenant)  stated  tli.it,  1))'  indciilure  of  •J.'illi  M.uch,  IT'.Kl, 
defendant  ))ai-gaincd,  sold,  assigned  iV-c.  certain  ])iemises  to  plaintill'  .mil  his  jiartner 
for  a  term  of  years,  for  securing  4001.  and  interest  on  25th  iSc])lember  following,  and 
such  sums  as  should  be  paid  by  them  in  the  mean  time  for  insurance  of  the  premises 
— Breach. 

Defendant  jjleaded,  1st,  payment — 2dly,  a  set  ofl' — and  ."Jdly,  that  being  a  trader 
within  the  [605]  bankrupt  law.s,  and  insolvent,  on  the  31st  May,  IKlTj,  ho  proposed 
to  plaintitr  and  the  rest  of  his  creditors  t«  execute  a  deed  of  composition,  which  was 
aftci'wards  pr(']).'U'cd  and  executed  by  the  other  creditors  of  the  ilofcnd.ant — that  it 
was  tnidcrstori<l  arranged,  and  agreed  l)ctwccn  the  dcfcnd.mt  and  the  plaintilV,  that 
tiie  |)laiTitill',  as  one  of  the  creditors  of  the  dcfcTidant,  should  and  would  execute  that 
flecd  in  common  with  the  dcfciid.mt's  other  creditors — and  that  defendant,  conliding 
in  such  agreement,  executed  the  deed,  as  did  all  the  other  creditors  except  the  ])laintitl'. 

And  4thly,  that  in  coTisidciation  of  the  iircmises  <^-c.  the  nlaintili'  agreed  with  the 
defendant  to  accept  and  enter  into  the  said  arrangement,  and  take  tlie  benefit  of  the 

(a)   Hanx  v.  Difihi/ awl  Other.i,  1  Bos.  ife  Pnl.  N.  U.  2S7 
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same,  and  of  the  said  indenture,  in  common  with  the  other  creditors  :  and  also  in 
consideration  that  defendant  would  also  deliver  to  plaintitl'  a  cei-tain  picture  of  great 
value  (to  wit,  5001.):  and  further,  that  confiding  &c.  defendant  did  deliver  said 
picture  to  said  plaintiff. 

And  othly,  that  after  the  said  sura  of  money  accrued  due,  and  before  the  exhibiting 
the  bill  of  plaintiff,  on  the  16th  July,  1816,  defendant  delivered  to  plaintiff  a  certain 
picture  e^c.  in  full  satisfaction  and  discharge  of  said  sum  of  money  &c.,  which  said 
picture  said  plaintiff  accepted  and  received  in  full  .satisfaction  and  discharge  of  the 
said  sum  &c. 

[606]  1  he  plaintiff  replied,  joining  issue  on  the  first,  second,  and  last  pleas,  and 
as  to  the  third  and  fourth  pleas  demurred. 

Campbell,  in  support  of  the  demurrer,  contended  that  unless  this  plea  amounted 
to  that  of  accord  with  satisfaction,  it  would  not  be  a  good  plea  to  an  action  in  cove- 
nant. In  this  case  there  had  been  no  deed  of  composition  entered  into  by  the  plaintiff, 
and  as  the  duty  accrued  by  deed,  it  could  not  be  avoided  Init  by  matter  of  as  high 
a  nature — Com.  Dig.  tit.  Accord  (A.  2) — that  nothing  short  of  satisfaction  could  be 
pleaded  in  bar  to  this  action,  where  the  duty  accrued  by  the  deed  ;  and  he  cited  Blake  x 
case  (6  Co.  44),  and  Kaye  v.  Waghom  (1  Taunt.  428).  The  matter  of  this  plea  at  the 
utmost  would  be  but  accord  without  satisfaction,  as  in  the  case  of  Preston  v.  Christmas 
(1  Wils.  pt.  2,  p.  86).  In  Drake  v.  Mitchell  and  Others  (3  East,  251),  it  was  held,  that 
a  plea  to  a  declaration  in  covenant  that  a  bill  of  exchange  had  been  given  in  payment 
and  satisfaction  of  the  debt  due  by  the  deed,  was  not  good ;  and  in  this  case  the 
agreement  was  not  stated  in  the  plea  to  have  been  under  seal. 

Chitty,  in  support  of  the  plea,  submitted,  upon  the  authority  of  the  case  of 
Steinman  v.  Macjnus  (11  East,  390),  that  an  agreement  entered  into  by  a  creditor  with 
a  debtor  and  his  other  creditors  to  [607]  accept  a  composition  in  satisfaction  of  their 
debts,  was  ))inding  on  the  plaintiff'  so  agreeing  to  compound,  and  therefore  was  a  good 
plea  to  an  action  for  reco\'ery  of  his  debt.  In  that  case  Lord  Ellenborough  said, 
"Still  more  [would  such  a  composition  be  binding]  when,  in  addition  to  that  [a  third 
person  having  become  surety  for  the  amount]  other  creditors  have  been  lured  to 
relinquish  their  further  demands  upon  the  same  supposition  ;  that  makes  all  the  differ- 
ence in  the  case,  and  the  agreement  will  be  binding."  The  agi'eemeiit  in  that  case  was 
not  under  seal,  and  if  the  ground  of  Lord  Elleiiburough's  judgment  be  the  reason  of 
the  decision,  he  contended  the  principle  would  apply  e(jually  to  all  pecuniary  demands, 
however  constituted.  He  also  cited  the  cases  of  Boothlnj  v.  iS'owrfere  (3  Campb.  175), 
Bxitler  y .  Rhodes  (1  Esp.  236),  and  Bradle)/  v.  Crregory  {1  Campb.  383),  to  the  same 
point,  and  he  contended  that  under  the  circumstances  disclosed  in  the  pleas,  the 
defendant  had  put  a  case  upon  the  record  which  came  within  the  reason  and  justice 
of  those  determinations,  and  therefore  it  might  be  well  pleaded  in  bar  of  the  present 
action. 

Campbell,  in  reply,  distinguished  the  cases  which  had  been  cited  in  suppoi't  of  the 
plea.  In  Steinman  v.  Magnus,  the  plaintiff's  demand  was  simple  contract,  being  founded 
on  a  bill  of  exchange,  and  not  on  a  deed,  and  in  that  case  the  plaintiff  had  actually 
signed  the  agreement  to  [608]  accept  the  compo.sition.  The  other  cases  were  also  on 
simple  contract  demands,  and  as  to  that  of  Booihhy  v.  Sowden,  Lord  Ellenborough,  on 
its  being  cited  in  the  recent  case  of  Cranhij  v.  Hillary  (2  M.  &  S.  120),  observed,  that 
if  any  thing  incorrect  was  there  laid  down,  it  was  no  reason  why  the  Court  should 
adhere  to  it ;  and  he  adds,  that  what  was  there  said  might,  perhaps,  be  right,  as  applied 
to  the  facts  of  that  case — and  it  was  held  there,  that  it  lay  on  the  plaintiff",  even  under 
the  circumstances  before  the  Court,  to  shew  that  the  notes  to  be  given  for  payment  of 
the  composition  money  had  been  tendered.  He  therefore  submitted  that  the  plea 
which  had  been  demurred  to,  could  not  be  supported,  and 

The  Court  gave 

Judgment  foi'  the  plaintiff. 

[609]    In  the  Exchequer  Chamber. 

[Crown  Case  Keserved  for  the  Opinion  of  the  Judges.] 

The  King  v.  Froud.     Saturday,  26th  June  1819. — The  making  of  a  written  instru- 
ment, purporting  to  be  an  order  of  a  magistrate,  and  to  be  signed  and  sealed  by 
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J.  P.  as  such,  under  the  -iSth  Geo.  III.  ch.  75,  addressed  to  the  Treasurer  of  the 
County  Kates,  requiring  him  to  pay  J.  C.  a  sum  of  money  which  he  had  made 
oath  that  he  had  expended  in  removing  and  burying  a  dead  body  cast  on  shore, 
by  means  of  which  the  maker  obtained  that  sum  of  money  from  the  treasurer,  is 
forgery  ;  although  the  prisoner  did  not  ol)tain  the  money  in  character  of  any  of 
the  parochial  officers  named  ui  the  statute,  and  although  there  was  no  magistrate 
in  the  county  of  the  name  of  J.  P. 

[S.  C.  3  Moore,  C.  P.  Gib ;  1  Br.  &  B.  300.] 

1  he  indictment  on  which  the  prisoner  was  tried  at  the  last  Assizes  for  Cornwall, 
before  Mr.  Justice  Holroyd,  charged  him  with  forging  and  counterfeiting  an  order  for 
payment  of  money,  purporting  to  have  been  made  by  a  magistiate  of  the  county,  under 
the  43d  Geo.  the  III.  ch.  75*.  [610]  It  was  dated  "  Cornwall,"  and  addressed  "To 
the  Treasurer  of  the  County  Kates"  in  the  following  terms  : — "  Whereas  it  appeareth 
to  me,  one  of  his  Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  said  county, 
that  on  the  1st  daj'  of  March  now  last  past,  a  dead  human  body  was  cast  on  shore  in 
the  pai'ish  of  Zenar,  in  the  .said  county;  and  wheieas.  John  Cose,  of  the  .said  parish, 
hath  made  oath  before  me,  that  he  hath  laid  out  the  sum  of  31.  5s.  in  and  about  the 
removal  and  Ijurial  of  the  said  coi-pse,  and  which  I  allow  to  be  the  reasonable  charges 
thereof :  I  do  therefore  hereby  authorize  and  require  you  to  pay  the  said  sum  of  31.  5s. 
out  of  the  monies  in  your  hands  to  the  said  John  Cose  or  his  older.  Given  under  my 
hand  and  seal  this  21st  day  of  March,  1818." 

(Signed)        "John  Pernown." 

It  was  proved,  that  there  was  no  magistrate  acting  for  the  county  of  Cornwall  of 
the  name  of  Pernown,  nor  any  churchwarden,  overseer,  constable,  or  headborough,  of 
the  name  of  Cose,  in  the  parish  of  Zenar.  It  was  not  in  evidence  that  the  prisoner 
had  buried  any  dead  body  ;  but  it  was  proved  that  he  had  received  the  sum  mentioned 
in  the  ordei',  and  also  other  sums  under  similar  orders. 

It  was  objected  at  the  trial  that  the  charge  in  the  indictment,  as  attempted  to  be 
supported  by  [611]  the  evidence  did  not  amount  to  a  forgeiy,  inasmuch  as  the  paper 
purpoiting  to  be  an  order  of  a  magistrate,  under  the  act  of  parliament,  was  so  defective 
on  the  face  of  it,  vvith  reference  to  the  terms  of  the  statute,  as  to  be  a  mere  nullity, 
and  that  it  ought  to  have  been  treated  as  such  by  the  treasurer — that  the  order  was 
not  made  for  payment  of  the  money  to  either  of  the  parish  officers  named  in  the  act, 
as  the  act  requires;  and  that  there  was  no  magistrate  of  the  name  subscribed  to 
the  papei'. 

Those  objections  lieing  reserved  for  the  opinion  of  the  twelve  Judges,  the  question 
now  came  on  to  be  argued  at  the  bar. 

Williams,  C.  F.  for  the  prisoner,  in  support  of  the  objections,  contended  that  the 
plainlitr  could  not  be  held  to  have  been  guilty  of  the  capital  ott'ence  of  forgery  in  the 
fraud  which  he  had  committed  ;  because  he  had  not  f;d)ricated  the  paper  in  character 
of  cither  of  the  parish  officers  to  whom  the  statute  had  directed  the  money  to  be  paid 

"^  By  that  statute  it  is  enacted  that  churchwardens  and  overseers  of  the  poor, 
where  dead  hmnan  bodies  shall  be  foinid  cast  ashoi'C  within  their  parishes,  shall  I'cmove 
and  bury  them  so  that  the  expences  do  not  exceed  those  of  other  parish  burials ;  and 
in  extra  parochial  places  that  duty  is  to  be  performed  by  the  consUUjle  or  hoiwlborough. 

Sect.  5  enacts  that  all  the  expences  are  to  be  paid  by  such  officers. 

By  sect.  6  it  is  enacted  that,  for  the  purpose  of  reimbursing  them  such  "  payments, 
costs,  charges,  and  expences,  it  shall  and  may  be  lawful  to  and  for  any  one  justice 
of  the  peace  for  the  county  or  place  within  that  part  of  the  united  kingdom  called 
England,  in  which  any  such  body  or  bodies  shall  have  been  so  removed  and  buried  ;i.s 
aforesaid,  by  any  writing  undei'  his  hand,  to  order  and  direct  the  treasurer  for  such 
county  to  pay  such  sum  or  sums  of  money  to  such  churchwarden  and  cliuicliwardens, 
overseer  and  overseers,  constable  or  headborough,  for  his  or  their  costs  and  expences 
in  or  about  the  execution  of  this  act  (after  the  same  shall  have  been  dul\'  verilieii  on 
oath),  as  to  the  said  justice  shall  seem  reasonable  and  neces.sary  ;  and  such  tre^isuror 
shall,  and  he  is  hereby  authorized  and  required  forthwith  to  pay  the  sum  or  sums  of 
money  so  ordered  and  directed  to  be  paid  to  the  person  or  persons  empowered  to 
receive  the  same ;  and  such  treasurer  shall  be  allowed  the  same  in  iiis  accounts." 
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for  their  remuiieratioii  in  performing  the  duties  imposed  expressly  and  exclusively 
on  those  officers,  and  which  were  obviously  so  imposed  on  them,  as  being  public 
responsible  persons  having  official  appointments,  in  order  to  secure  a  proper  and 
economical  performance  of  them  by  those  whose  general  duty  it  was  to  serve  the 
parish,  in  virtue  of  their  situation — that  any  private  individuals  were  not  authorized 
by  the  act  to  buty  drifted  dead  bodies  ;  or  if  they  did,  magistrates  [612]  had  no 
power  to  remunerate  them,  as  none  but  the  parish  officers  named  in  the  act  can  bury 
such  bodies  :  all  that  other  persons  can  do  is  to  give  notice  to  them  that  such  bodies 
are  found  cast  ashore  (sect.  3).  The  paper  was  therefore  a  mere  nullity,  the  teuor  of 
which  the  treasurer  was  not  only  not  bound  to  obej-,  but  was  bound  not  to  obey :  and 
if  it  were  such  a  document,  as  that  being  treated  as  it  ought  to  have  been,  as  a  nullity, 
it  would  not  have  been  a  forgery ;  it  could  not  be  made  so  by  its  not  having  been 
so  treated  as  a  nullity  but  paid  ;  for  it  is  not  the  success  of  the  transaction  which 
constitutes  the  crime  of  forgery,  but  the  nature  of  the  act,  although  it  should  be 
unsuccessful.  In  this  case  the  signature  affixed  to  the  paper  was  not  the  name  of  any 
magistrate ;  and  even  if  it  had  been,  the  non-compliance  by  a  magistrate,  with  the 
positive  directions  of  the  act,  >vould  have  made  a  genuine  order  a  nullity,  and  there 
eould  be  no  forgery  of  a  null  instrument. 

In  Moffatl's  case  (a),  a  bill  of  exchange  not  drawn  in  compliance  with  the  statute 
(17  Geo.  III.  eh.  30,  s.  1),  for  more  than  20s.  and  less  than  51.,  without  the  place  of 
abode  of  payee,  and  a  subscribing  witness,  being  a  nullity,  a  fabricated  acceptance  of 
such  a  bill  was  held  not  to  amount  to  forgery.  So  also  in  iraU's  case  (2  East,  PI.  Cr. 
953),  where  the  fabricated  will  would  have  been  void  by  the  statute  of  frauds,  it  was 
held  to  be  fatal  to  a  conviction  of  [613]  forgery  ;  and  in  The  King  v.  liussel  (1  Leach, 
Cr.  Ca.  10)  a  mere  cash  memorandum  receipted,  charged  to  have  been  forged,  was 
held  not  to  be  a  receipt  or  actjuittance  for  money  within  the  meaning  of  the  statute 
(2  Geo.  II.  ch.  25).  The  case  of  Jlux  v.  Iiushwoiih  (1  Stark.  X.  P.  li.  396),  he  submitted, 
was  expressly  in  point:  it  was  ruled  in  that  case  by  Mr.  Justice  Bayley,  that  "to 
bring  the  case  within  the  statute  7  Geo.  II.  ch.  22,  the  order  (for  forging  of  which 
the  prosecution  was  instituted)  must  be  such  as,  on  the  face  of  it,  imports  to  be  made 
by  a  person  who  has  a  disposing  power  over  the  funds.  Mr.  Taylor,  in  his  character 
of  a  justice  of  the  peace,  had  no  authority  to  make  such  an  order ;  if  he  had  any,  it 
was  derived  from  the  statute ;  but  he  had  no  power  to  make  such  an  order  as  this ; 
and  if  such  a  one  had  been  made,  the  treasurer  ought  not  to  have  obeyed  it."  In  the 
present  case  a  magistrate,  by  a  genuine  order,  had  no  right  to  order  payment  to  any 
one  but  the  official  persons  mentioned  in  the  act ;  and  if  he  should  do  so,  the  treasurer 
ought  not  to  obe}^  it :  and  that  is  the  principle  upon  which  this  objection  should 
prevail.  On  that  ground  too,  he  submitted,  this  case  was  distinguishable  from  that  of 
li.  V.  LockeU{2  East,  PI.  Cr.  740,  and  1  Leach,  Cr.  Ca.  110);  for  there  the  tietitious 
instrument  had  nothing  on  the  face  of  it  which  made  it  a  nullity:  and  the  same 
distinction  applied  to  the  cases  of  I'he  King  v.  Graham  (2  East,  PI.  Cr.  945)  and 
M'Inlosh's  case  (2  East,  PI.  Cr.  942). 

[614]  He  also  objected  that  the  order  did  not  state  that  the  expences  were  verified  on 
the  oath  of  a  parish  officer,  as  required  by  the  act,  or  that  the  expences  were  necessary. 

Carter,  contra,  relied  upon  the  writing  having  all  the  requisites  of  a  valid  order, 
and  purporting  to  be  such  as,  if  genuine,  would  have  been  sufficient  for  the  purpose  of 
obtaining  the  money.  The  act  requires  no  particular  form  of  order,  and  the  magistrate 
must  be  presumed  to  have  investigated  the  claim  of  the  party  seeking  the  re-imburse- 
nient,  and  to  have  satisfied  himself  of  the  applicant's  right  to  it,  before  he  would  make 
the  order,  which  was  in  the  nature  of  an  adjudication,  stating  the  necessary  facts,  the 
authenticity  of  which  is  sanctioned  by  the  magistrates,  hand  and  seal  ;  and  those  have 
in  the  present  instance  been  forged  by  the  prisoner  for  the  purpose  of  obtaining  the 
remuneration.  The  order  therefore  requires  no  allegation  or  averment  to  render  it 
effective ;  nor  would  the  omission  of  any  such  allegation,  as  had  been  alluded  to, 
vitiate  it.  But  instruments  forged  (he  submitted)  have  been  held  not  to  furnish 
objections  to  a  conviction  upon  them,  by  defects  apparent  on  inspection,  as  in  the  case 
of  Bex  V.  Fitzgerald  and  Lee  (2  East,  PL  Cr.  953),  where  an  objection  taken  on  the 
ground  of  the  forged  will,  having  a  name  subscribed,  differing  from  the  name  of  the 
testator  as  set  forth  in  the  beginning,  was  held  of  no  avail :    and  in  The  King  v. 

(o)  2  East,  PI.  Cr.  954,  and  2  Leach,  Cr.  Ca.  483  S.  C. 
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[615]  Gade  (2  Leach,  Cr.  Ca.  847),  where  an  indictment  for  fory;in^  a  transfer  of  stock 
unilci'  the  33d  Geo.  III.  ch.  30,  s.  2,  was  held  good,  although  the  transfer  was  not 
witnessed  according  to  the  rules  of  the  bank.  He  submitted  therefore,  that  on  these 
authorities  the  prisoner  was  properly  convicted. 

Williams  replied,  insisting  on  his  former  arguments,  and  the  cases  already  cited. 

[Abbott,  Lord  Chief  Justice,  observed  towards  the  close  of  the  argument,  that  the 
principal  question  in  this  case  was,  whether  there  was  a  jurisdiction  in  the  magistrate 
to  make  such  an  order  on  the  pretended  occasion.] 

The  prisoner  subsequently  experienced  the  Koyal  Mercy  upon  the  terms  of 
submitting  to  transportation  for  life. 

It  is  understood  that  seven  of  the  twelve  Judges  were  for  supporting  the  conviction, 
coutrii  five. 


[616]    In  the  Exchequer  Chamber. 

[Questions  on  a  Crown  Case  reserved  for  the  Opinion  of  the  Judges.] 

The  King  v.  Page.  Saturday,  26th  June  1819. — A  bankrupt  having  surrendered  in 
due  time,  refusing  to  answer  certain  questions  of  the  Commissioners  regarding  the 
disposal  of  money  assumed  by  them  to  have  belonged  to  him,  giving  as  his  reason, 
that  he  means  to  contest  the  validity  of  the  commission,  is  not  guilty  of  felony 
within  the  .5th  Geo.  II.  ch.  3,  s.  1. — -A  trader  by  lying  in  prison  for  two  months 
on  an  ai-rest  for  debt,  commits  an  act  of  bankruptcy,  although  he  may  be  confined 
originally,  and  during  the  same  period  under  a  magistrate's  wari'ant,  on  the  certiK- 
cate  of  Commissioners  of  bankruptcy,  on  the  criminal  charge  of  refusing  to  submit 
to  answer  questions ;  because,  as  he  may  at  any  time  be  liberated  b}'  submission, 
the  lying  in  prison  is  voluntary,  and  thei'efore  within  the  21st  James,  ch.  1,  s.  2  : 
— and  more  especially  if  his  attorney  have  obtained  a  Judge's  order  for  his  release 
as  to  that  warrant,  upon  the  Commissioners  certificate  that  they  do  not  mean  to 
examine  him  further,  although  the  order  be  not  made  a  rule  of  Court,  or  acted 
upon,  and  the  trader  knows  nothing  of  it. 

The  indictment,  which  was  framed  on  the  5th  Geo.  II.  ch.  30,  charged  the  prisoner 
[not  being,  &c.]  with  [feloniously]  not  submitting  to  be  examined  from  time  to  time 
upon  oath,  by  and  before,  &c.,  and  with  not  in  all  things  conforming  to  the  several 
stiitutes  in  force  (at  the  time  of  passing  the  act),  and  [that  he  did  not]  "  fully  and 
truly  disclose  and  discover  all  his  ed'ccts  and  estate,  real  and  personal,  and  how  and 
in  what  manner,  &c.,  &c.  (in  the  words  of  the  statute  *). 

*  'J'hc  material  part  of  the  first  section  of  that  act  [to  prevent  frauds  by  bankrupts] 
on  which  this  case  turns,  is  as  follows  ; — That  if  any  i)erson  who  shall  be  declared 
bankrupt  shall  not,  within  forty-two  days  after  notice,  iVc,  of  such  commission  issued, 
&e.,  "surrender  him,  her,  or  thcm.selves  to  the  said  Commissioners  named  in  the  said 
commission,  or  the  major  part  of  them,  and  sign  or  subscribe  such  surrender,  and 
submit  to  be  examined  from  time  to  time  upon  oath,  oi'  being  of  the  people  called 
quakers,  upon  the  solemn  affirmation  by  law  appointed  for  such  people,  by  aixl  before 
such  Commissioners,  or  the  major  part  of  them,  by  such  commission  autiiorised,  luid 
in  all  things  conform  to  the  several  statutes  already  made  and  now  in  force  concerning 
bankrupts;  and  also  upon  such  his,  her  or  their  examination  fully  and  truly  disclose 
and  discover  all  his,  her  or  their  cH'ects  and  estate  real  and  personal,  and  how  and  in 
what  manner,  to  whom  and  upon  what  considei'ation,  and  at  what  time  or  times  he, 
she  or  they  have  or  hath  disposed  of,  assigned  or  liansferred  any  of  his,  iier  or  their 
goods,  wares,  merciiandizes,  monies  or  other  esUite  and  ell'ecls  (and  all  books,  papers 
and  writings  relating  thereunto)  of  which  he,  she  or  they  was  or  were  possessed,  or  in 
or  to  which  ho,  she  or  they  was  or  were  any  ways  interestetl  or  entitled,  or  wliich  any 
person  or  persons  had,  or  hath  or  have  had,  in  tiust  for  him,  her,  or  them,  or  for  his, 
her  or  their  use,  at  any  time  before  or  after  the  issuing  of  the  said  commission,  or 
whereby  such  person  or  persons,  or  his,  her,  or  their  family  or  families,  lialh  or  iiave, 
or  may  have  or  expect  any  proKt,  possibility  of  prolit,  benefit,  or  advantage  what-soever, 
except  only  such  part  of  his,  her,  or  their  estate  and  cU'ects,  as  sh.-iU  have  liceii  really 
and   bona  tide  before  sold  or  disposed  of  in  the  way  of  hi.s,  her,  or  their  trade  and 
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[617]  The  prisoner  was  convicted  on  his  tiial  at  the  Old  Bailey,  during  the 
February  Session,  before  Mr.  Justice  Best. 

[618]  It  was  in  evidence  that  the  bankrupt  had  surrendered  himself  on  the  last 
day  for  surrender  and  examination  (3d  October,  ISB^),  and  w-as  sworn;  but  had 
refused  to  answer  sundry  interrogatories  of  the  Commissioners  respecting  the  disposal 
of  certain  sums  of  money,  one  of  them  amounting  to  5001.  He  was  thereupon  com- 
mitted by  them  ;  and  being  brought  up  again  on  the  7th  and  28th  November  following 
(having  been  w'arned  in  the  mean  time),  he  persisted  on  both  occasions  in  his  refusal 
to  answer  the  same  questions,  giving,  as  his  leason,  that  he  meant  to  contest  the 
commission. 

Under  those  circumstances  it  was  objected  by  the  counsel  for  the  prisoner,  that 
his  case  was  not  within  the  statute.  The  Judge  however  charged  the  Jury  that,  if 
they  should  be  of  opinion  that  in  his  refusal  to  answer  the  questions  put  to  him  by 
the  Commissioners,  he  was  clearly  actuated  by  intention  to  defraud  his  creditors,  they 
should  find  him  guilty  of  the  felony  laid  to  his  charge  ;  but  if  not,  and  that  he  really 
declined,  for  the  reason  given  by  him,  his  conduct  would  not  be  within  the  statute. 
He  was  found  guilty,  and  the  learned  Judge  reserved  the  point. 

There  \vas  al.so  another  question  raised  on  the  trial,  as  to  whether,  in  point  of  law, 
an  act  of  bankruptcy  had  been  committed  l)y  the  prisoner;  [619]  and  that  was 
founded  on  evidence  of  the  following  facts  : — It  appeared  that,  on  the  1-lth  April,  ISiy, 
the  bankrupt  had  been  committed  to  Newgate  by  a  magistrate's  warrant,  on  the  certifi- 
cate of  Commissioners,  under  a  commission  afterwards  superseded.  From  that  time 
do«'n  to  the  15th  May,  during  which  interval  he  was  brought  up  .several  times  by 
habeas  corpus,  to  be  rendered  in  discharge  of  his  bail,  and  as  often  re-coiiimitted  to 
Newgate  till  he  should  answer  the  questions  of  the  Commissioners,  he  had  been  a 
prisoner  in  Newgate ;  but  on  that  day  the  Commissioners  certified  that  they  did  not 
intend  to  examine  him  further,  and  therefore  consented  to  his  discharge  :  he  was  then 
Inought  up  to  the  King's  Bench  by  habeas  corpus,  and  committed  to  the  prison  of 
that  Court,  charged  with  vaiious  declarations,  and  with  the  warrant  and  rule  of  the 
Court.  On  the  -Ith  of  June  the  prisoner's  attorney  obtained  Mr.  Justice  Abbott's  order 
(of  which  the  prisoner  never  had  notice,  as  the  attorney  swore  upon  the  trial)  for  his 
discharge  from  all  the  detainers  against  him,  except  the  actions.  That  order  however 
the  prisoner  did  not  avail  himself  of ;  and  it  was  not  made  a  rule  of  Court :  and  he 
remained  in  the  King's  Bench  till  the  15th  August,  1818,  when  the  last  commission 
issued  against  him. 

Under  these  circumstances  it  was  insisted,  that  the  trader's  h'ing  in  prison,  though 
under  civil  process  for  debt,  whilst  there  was  a  magistrate's  wariant  in  force  against 
him  on  a  criminal  charge  under  which  he  was  also  in  custody  during  all  the  time,  was 
not  a  lying  in  prison  two  mouths  [620]  on  an  arrest,  or  other  detention  in  prison  for 
debt,  within  the  meaning  of  the  21  Jac.  1.  ch.  19,  s.  2,  upon  the  authority  of  the  case 
Ex  parte  Bowes  (1  Ves.  1(36),  wherein  the  Lord  Chancellor  held,  that  it  is  not  an  act 
of  bankruptcy  where  a  trader,  being  in  prison,  committed  upon  a  criminal  sentence  in 
execution,  is,  during  that  imprisonment,  charged  with  debts. 

The  learned  Judge  however  over-ruled  that  objection,  holding,  that  a  commitment 
for  mere  contumacy  in  not  doing  what  by  doing,  he  might  be  discharged  immediately, 

dealings,  and  except  such  sums  of  money  as  shall  have  been  laid  out  in  the  ordinary 
expence  of  his,  her,  or  their  family  or  families;  and  also  upon  such  examination 
deliver  up  unto  the  said  Commissioners  by  the  said  commission  authorized,  or  the 
major  part  of  them,  all  such  part  of  his,  her,  or  their  the  said  bankrupt's  goods,  wares, 
merchandizes,  money,  estate  and  eftects,  and  all  books,  papers,  and  writings  relating 
thereunto,  as  at  the  time  of  such  examination  shall  be  in  his,  her,  or  their  possession, 
custod}',  or  power  (his,  her,  or  theii'  necessary'  wearing  appai-el,  and  the  necessary 
wearing  apparel  of  the  wife  and  children  of  such  bankrupt  only  excepted),  then  he, 
she,  or  they,  the  said  bankrupt  or  bankrupts,  in  case  of  any  default  and  wilful  omission 
in  not  surrendering  and  submitting  to  be  examined  as  aforesaid,  or  in  case  he,  she,  or 
they  shall  remove,  conceal,  or  embezzle  any  part  of  such  his,  her,  or  their  estate,  real 
or  personal,  to  the  value  of  twenty  pounds,  or  any  books  of  account,  papers,  or  writings 
relating  thereto,  with  an  intent  to  defraud  his  or  their  creditors  (and  being  thereof 
lawfully  convicted  by  judgment  or  iuformation)  shall  be  deemed  and  .ulju'lged  to  be 
guilty  of  felony,  and  shall  sufi'er  as  felons,  without  benefit  of  clergy,  &c. 
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was  a  voluntary  lyinj;  in  prison  as  to  the  civil  causes,  and  theiefoie  not  within  the 
case  of  Uour^ ;  who,  being  in  prison  under  judgment,  could  not  have  procured  his 
liberation  by  paying  his  debts,  or  any  other  moans,  till  the  period  of  his  sentence  should 
have  expired.     The  ca.se  was  now  argucfi  on  both  points. 

Copley,  Serjt.  in  support  of  the  oljjections  which  had  been  taken  on  behalf  of  the 
prisoner,  contended  that  his  refusal  to  answer  the  particular  questions  which  had  been 
put  to  him,  for  the  reason  which  he  had  given  before  the  Commissioners,  was  not 
within  the  statute ;  for  the  statute  has  required  merely,  in  the  first  instrince,  that  the 
bankrupt  shall  surrender  and  submit  to  be  examined  ;  the  surrender  itself  is  a  submit- 
ting to  be  examined,  more  particuhirly  if  any  questions  be  answorod  by  him.  By  the 
16lh  section — which  necessarily  assumes  that  the  bankrupt  h.is  [621]  e?itirely  con- 
formed with  that  first  requisition  of  the  statute,  and  thereby  discharged  himself  of  the 
felony — it  is  enacted,  that  in  case  the  bankrupt  shall  refuse  to  answer,  or  shall  not 
satisfactorily  answer,  or  .shall  refuse  to  sign  his  written  examination,  it  shall  be  lawful 
for  the  Commissioners  to  commit  him  to  prison,  until  he  shall  submit  himself  to  the 
Comniissionei-s  ifec.  lie  contended,  therefore,  that  it  was  quite  obvious,  from  the 
terms  of  the  statute,  that  all  the  legislatiue  had  contemplated,  as  constituting  felony, 
was,  the  non-surrender  and  non-submission  to  examination  ;  and  that  they  have 
expressed  in  words.  If  however  the  bankrupt  should  (having  surrendered  and  sub- 
mitted to  be  examined)  refuse  to  answer  questions,  or  to  submit  to  the  Commissioners 
in  that  respect,  they  are  given  power  to  imprison  him  till  he  does ;  for  it  would  be 
most  absurd  to  enact  that  a  man  was  to  sutler  death  for  refusing  to  answer  questions, 
and  also  to  be  committed  to  pi'ison  till  he  does  ;  whereas,  if  the  true  distinction  be 
observed  between  refusing  to  surrender  and  submit  to  be  examined,  and  a  refusal 
afterwards  to  answer  questions  or  subscribe  his  answers,  the  meaning  is  ([uite  clear, 
and  founded  in  reason  and  good  sense.  To  submit  to  Commissioners  in  answering  all 
questions  put  by  them,  is  a  very  diti'erent  thing  from  surrendering  to  be  examined 
by  them  ;  the  former,  is  accordingly  made  a  misdemeanor — the  latter,  felony. 

He  then  contended  that  the  intiictment  was  bad  in  having  omitted  to  charge  the 
prisioner  (as  it  necessarily  must  where  the  fact  does  not  admit  [622]  of  it)  with  not 
surrendering,  as  well  as  not  submitting  to  be  examined,  forl)oth  must  be  chargeable  on 
a  bankrupt  to  make  him  a  felon  :  and  certainly  by  far  the  most  import<int  branch  of  the 
ollence,  (for  it  necessarily  includes  the  other)  consists  in  the  not  surrendeiing,  if  indeed 
a  surrender,  and  ought  to  be  the  most  penal :  for  that  purpose,  be  not  ipso  facto  a 
submitting  to  be  examined,  with  reference  to  the  16th  section.  It  cainiot  be  contended, 
that  in  this  statute,  creating  a  capital  otience,  the  word  "  and  "  may  be  construed  "  or," 
and  unless  it  may,  a  very  small  proportion  of  the  ofl'ence  has  been  committed  :  according 
to  the  general  purview  of  the  act,  it  would  be  more  proper  to  read  the  woril  "and  " 
as  moaning,  "in  order  to,"  or  "for  the  purpose  of"  submiiting  to  lie  examined,  in 
which  sense  it  is  often  used  in  common  parlance,  and  then  it  would  lie  (piite  intelligible 
and  consistent.  He  contended  also  that  there  was  in  the  language  of  the  indictment 
a  mo.st  material  deviation  from  that  of  the  statute,  which  was  never  allowed  in  criminal 
pleading  in  framing  a  charge  of  an  ottence  created  by  statute,  wherein  the  words 
must  be  stiictly  pursued,  the  felony  being  made  to  consist  in  not  sinrendering, 
and  "  not  suljmitting  to  1)0  examined  from  time  to  time,"  and  the  charge  being  "not 
sui>mitting  from  lime  to  time  to  bo  examined."  The  dill'erence  was  ([uito  olivious 
between  a  successive  submission  to  examination,  and  a  submitting  to  siiccessivo 
examinations. 

Besides  the  absurdity  which  the  construction  contended  for  iiy  the  crown  wouhl 
give  to  the  [623]  cllcct  of  the  1st  section,  succceiled  as  it  is  liy  the  Ulth,  this  further 
incongruity  (he  urged)  woidd  also  be  found  in  the  1st  .section  with  itself;  foi- if  the 
property,  which  should  lie  the  subject-matter  of  the  (piestion  put  by  the  Commissiont'rs, 
and  which  the  bankrupt  had  rcfu.sed  to  answer  for  the  purpose  and  with  the  intention 
of  concealing  that  property  from  the  Commissioners,  luiiied  out  to  be  not  of  the  value  of 
5s.,  a  bankrupt  would  be  capitally  convicted  for  a  concealment  by  means  of  a  refusal 
to  answer  questions,  although  by  t^lie  express  provision  of  the  statute  a  felony  by  actual 
embezzlement  of  his  proijcrty  cannot  be  committed,  if  the  subject-matter  bo  of  less 
value  than  liOl. 

He  observed  that,  in  respect  of  the  practice,  there  wjis  no  precedent  to  bo  found 
among  the  records  of  the  Courts,  of  an  indictment  omitting  the  non-surrendei' :  and 
that  they  all  chaiged  uniformly,  not  surrendering  as  well  as  not  submitting  to  bo 
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examined.  As  far  therefore  as  precedent  was  authority,  in  the  absence  of  decisions, 
it  was  in  favour  of  the  objection. 

Upon  the  other  point  which  was  preliminary,  and  depended  on  the  question  of  law 
arising  upon  the  facts  in  evidence,  he  insisted  that  a  trader  who,  having  been  put  in 
prison,  by  coercion  of  criminal  process  should,  during  the  peiiod  of  his  imprisonment 
under  the  warrant  of  the  magistrate,  be  sued  for  debt,  cannot,  under  such  circumstances, 
be  considered  a  trader,  who  "  being  arrested  for  debt,  shall,  after  his  arrest,  [624]  lie 
in  prison  two  months  or  more  upon  that  or  any  other  arrest  or  detention  in  prison  for 
debt,"  and  he  is  therefore  not  within  the  21st  Jac.  I.  ch.  19,  s.  2,  which  has  made  that 
an  act  of  bankruptcy  : — that  it  was  quite  clear  that  the  Legislature  contemplated  a 
lying  in  prison  from  contumacy  or  inability  to  pay  only  :  and  a  man  cannot  be  said  to 
lie  in  prison  under  arrest  or  detention  for  debt,  who  is  actually  all  the  time  a  prisoner 
under  a  warrant  for  a  criminal  offence,  and  «ho  therefore  could  not  get  discharged  if 
he  should  bail  the  actions  in  which  he  should  have  been  arrested  or  detained.  The 
arrest  and  detention  under  which  the  party  remains  in  prison,  must  be  for  debt 
exclusively  :  and  in  this  case  the  trader  was  neither  arrested  nor  sent  to  prison  for 
debt,  nor  even  detained  there  for  debt ;  because  if  he  had  procured  his  discharge  from 
all  the  detainers  for  debt,  he  must  still  have  remained  in  prison,  and  to  have  bailed 
the  actions  would  thei'efore  have  been  an  unnecessary  expence  and  a  nugatory  act. 
Upon  that  principle  it  must  have  been  that  the  Lord  Chancellor  held  in  the  case  Ex 
park  Bowes  (4  Ves.  168),  (where  his  Lordship,  upon  two  distinct  occasions  so  determines) 
that  if  a  party  lying  in  prison  under  a  criminal  charge  be  charged  with  debts  during 
two  months  of  the  time,  he  does  not  thereby  commit  an  act  of  bankruptcy,  for  the 
foundation  of  the  enactment  is  the  presumed  insolvency  which  must  arise  from  his 
being  supposed  not  to  have  sufficient  credit  to  procure  bail  for  his  liberation.  The 
Lord  Chancellor,  in  deli-[625]-vering  his  final  judgment  in  that  case,  said  that  he  had 
very  considerable  doubt  "  whether  upon  the  construction  of  the  bankrupt  laws,  it  is 
not  of  essential  necessity  that  the  lying  in  prison  should  be  upon  a  case  of  imprison- 
ment founded  in  debt,  and  nothing  else."  That  case,  therefore,  has  established,  that 
to  make  lying  in  prison  for  two  months  an  act  of  bankruptcy,  it  must  be  under  detention 
for  debt  alone  :  and  that  an  imprisonment  under  criminal  process,  which  should  cover 
the  time  of  detention  for  debt,  would  take  the  case  out  of  the  statute. 

Bosanquet,  Serjt.  for  the  Crown,  insisted — that  the  Legislature  having  expressly 
required  that  a  party  declaretl  bankiupt  shall,  within  forty-two  days  after  notice, 
surrender  himself  to  the  Commissioners  and  sign  and  subscribe  such  surrender,  and 
submit  to  be  examined  from  time  to  time,  and  also  upon  such  his  examination  shall 
fully  and  truly  disclose  and  discover  all  his  effects  and  estate  ifcc.  ;  and  having  also 
enacted  that  in  case  of  any  default  and  wilful  omission  in  not  surrendering  and  sub- 
mitting to  le  examined  as  aforesaid,  he  shall  1)6  guilty  of  felony — a  non-conformity  with 
the  enactments  of  the  statute  in  any  one  material  respect,  would  render  him  liable  to 
be  indicted  capitally  under  this  act  of  Parliament.  He  submitted  that  the  act  of 
surrender  was  not  more  material  in  its  effects,  or  more  important  to  the  objects  of 
the  statute  in  the  contemplation  of  the  Legislature  than  the  submission  to  be  examined 
after  the  bankrupt  should  have  surrendered.  The  surrender  alone,  without  sub- 
mitting to  answer  [626]  the  questions  of  the  Commissioners,  would  be  an  evasion  and 
a  mockery  of  the  statute,  and  would  wholly  frustrate  its  beneficial  effects,  rendering 
the  whole  of  this  statute  imposing  such  important  duties  on  bankrupts,  the  omission 
of  any  of  which  the  Legislature  considering  as  deserving  of  so  high  a  penalty,  quite 
nugatory.  If  it  would  be  sutlicieut  to  satisfy  the  act,  that  the  bankrupt  should 
surrender,  or  if  by  surrender  alone,  he  would  be  discharged  from  the  guilt  of  the 
felony,  he  would  have  nothing  more  to  do  certainl}'  than  to  surrender;  but  what 
then  becomes  of  the  more  beneficial  duty  required  of  him  of  submitting  to  be  examined, 
and  yet  it  is  contended  that  that  branch  of  the  sentence  may  be  rejected  as  surplusage. 

The  woid  " and  "  is  not  used  to  superadd  the  necessity  of  surrendering  to  that  of 
submitting  to  be  examined,  but  to  make  the  submitting  to  be  examined  a  necessary 
result  of  the  surrender,  as  otherwise  the  surrender  would  be  useless,  whereas  there 
could  be  no  examination  without  a  previous  surrender.  If  submitting  to  be  examined 
were  not  necessarj',  a  disclosure  of  his  property  might  be  contended  to  be  equally 
unnecessary,  and  that  he  might  withhold  such  discovery  without  being  guilty  of  any 
offence  under  this  st;itute.  That  part  of  the  charge  at  least  must  be  considered  as 
constituting  a  substantive  ott'enee  within  the  terms  of  this  act  of  Parliament,  particularly 
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when  coiuieeted  with  a  charge  of  not  subinittiiig  to  bo  exaniiiied  with  a  fraufhileiit 
intention  by  witiihold-[627]-ini^  such  disclosiu'e  of  concealing  his  ])roperty  ;  and  that 
is  made  a  distinct  additional  gi'ound  of  otlence  by  the  connecting  words  "and  also." 
It  is  to  these  material  and  essential  enactments  of  the  statute  th.at  the  prisoner  has 
refused  to  conform,  and  for  the  felony  in  so  refusing,  he  has  been  properly  indicted. 
The  prisoner,  having  been  convicted  by  the  Jury  of  the  offence  laid  to  his  charge,  they 
have  found  by  their  verdict,  in  effect,  that  he  being  a  bankrupt,  refused  to  submit  to 
be  examined  for  a  fraudulent  purpose,  namely,  with  intent  to  defraud  his  creditors  by 
concealing  the  true  state  of  his  property  ;  and  that  therefore  he  is  guilty  of  the  felony 
created  }>y  this  act  of  Parliament :  and  in  point  of  law,  according  to  reasonable  construc- 
tion of  the  statute,  he  has  clearly  been  properly  convicted. 

He  then  submitted  that  the  argument,  founded  on  the  Hith  section  empowering 
the  Commissioners  to  commit  to  prison  parties  refusing  to  be  examined,  as  shewing 
that  the  Legislature  did  not  mean  that  refusal  to  be  examined  should  be  punished 
with  death,  was  answered  and  destroyed  by  the  obvious  intention  that  that  section 
was  applied  to  cases  of  other  persons  th.-in  the  bankrupt  himself  refusing  to  be  examined 
generally,  and  also  to  that  of  the  bankrupt  himself  refusing  to  answer,  under  the  general 
head  of  "all  lawful  questions,"  other  less  important  (piestions  than  those  relating  to  the 
required  disclosure  of  the  state  of  his  property  which  forms  the  basis  of  this  charge : 
and  that  section,  besides,  provides  [628]  for  many  minor  things  clearly  not  before 
])rovided  for  by  the  first  section. 

8o  also,  as  to  the  inconsistency  of  the  two  parts  of  the  first  section,  if  it  had  been 
averred  in  the  indictment  that  the  refusal  to  answer  tended  to  the  concealment  of 
property,  it  might  have  been  necessary  to  have  alleged  and  proved  that  the  property 
meant  to  be  concealed  was  of  greater  amount  than  201.  :  in  point  of  fact,  however,  it 
was  in  evidence  in  this  case  that  the  property  enquired  of  in  this  particular  instance 
was  infinitely  greater  than  that  amount ;  but  it  may  be  put,  that  the  refusal  to  sul)mit 
to  be  examined  is  alone  an  indictable  offence  under  this  statute,  without  regard  to  any 
concealment  of  property. 

On  the  other  point  of  the  act  of  bankruptcy,  the  learned  Serjeant  contended  that 
as  the  prisoner  had,  in  fact,  remained  in  prison  two  months  under  a  detention  for  debt, 
he  had  thereby  committed  an  act  of  bankruptcy,  unless  there  wei'C  any  thing  in  the 
circumstance  of  his  having  been  originally  sent  there  by  ;i  magistrate's  warrant,  to 
take  this  case  out  of  the  statute  ;  and  he  submitted  that  there  was  not.  In  the  case 
cited  {Ex  2Kirk  liowc^)  the  prisoner  was  confined  undei-  sentence  of  a  Court,  and  w;is 
necessarily  com])clled  to  submit  to  imprisonment  for  the  whole  term  of  his  sentence; 
but  here  he  was  not  confined  but  until  he  should  choose  to  be  .set  at  liberty  :  he  was 
not  therefore  lying  in  [)rison  nndei'  the  warrant  upon  which  he  was  sent  there,  and  the 
warrant  [629]  was  then  functus  oliicio  ;  for  it  did  not  reipiire  the  detention  of  the 
prisoner.  In  all  events  he  was  lying  in  prison  solely  under  the  civil  process  in  the 
actions  for  debt  after  the  4th  of  Juno,  when  he  was  discharged  from  all  detainers 
except  the  civil  actions.  It  would,  besides,  be  contrary  to  all  the  i)rincii)les  of  law  to 
permit  a  party  so  to  avail  himself  of  a  criminal  act,  as  to  be  discharged  from  the  conse- 
quences of  the  act  of  lying  in  prison  under  civil  process,  because  he  was  also  imprisoned 
on  a  warrant  for  an  otrenco  of  a  criminal  nature. 

The  result  of  the  deliberation  of  the  .luilges  upon  this  case  was,  th.at  the  prisonei- 
was  ultimately  ])ardoned. 

i'jleven  of  the  Judges  were  present  when  this  case  was  considered,  the  Lord  Chief 
Uaron  (Uiihards)  being  absent,  of  whom  eight,  against  the  opinion  of  the  other  three, 
held  that  the  oti'ence,  as  charged  and  jirovcd  against  the  prisoner,  was  not  .'i  felony 
within  the  Tueaning  of  the  act  of  I'.arlianicnt ;  lint  they  ail  were  of  opinicm  that 
the  ))risoner,  l)y  lying  in  prison  under  the  circumstances,  had  committeil  an  net  of 
banki'uptcy. 

[630]  (Jknkkai.  Okdek.  [I'^-oni  the  Kxchoquer  Chambei' Minute  Honk.]  Monday, 
28th  June  |.*<  19.  -Where  cau.scs  arc  set  down  for  finther  directions,  a  copy 
of  the  decree,  and  the  Master's  report,  and  the  mandatory  part  of  the  decree,  must 
be  left  at  the  Chief  Haron's  Chambeis  two  days  before  the  hearing. 

Ordered,  that  in  future,  in  all  cases  where  a  cau.se  is  set  down  for  further  directions 
on   the  Master's  report,  a  copy  of  the  mandatory  part  of  the  decree  and  the  report 


1084  TOULMIN    V.  COPELAND  7  PRICE,  631. 

be  left  at  the  Chief  Baron's  Chambers  two  days  before  the  day  of  hearing  the  said 
cause. 

End  of  Trinity  Term. 


[631]     Sittings  after  Trinity  Term,  59  Geo.  III. 

Gray's  Inn  Hall.     [Before  the  whole  Coui-t,  except  Mr.  Baron  Wood, 

who  wa.s  absent  during  these  Sittings.] 

Toulmin  and  Others  v.  Copeland  and  the  Governor  and  Company  of  the 
Bank  of  England.  Thursday,  15th  July  1819. — The  Court  will  not  entertain 
a  motion  for  directing  the  Bank  to  remove  a  di.sti'inga.s  from  the  stock  belonging 
to  a  partner-ship  tii-m,  on  the  application  of  a  defendant,  the  surviving  partner, 
even  after  an  answer  has  been  filed  by  the  defendant,  denying  all  the  charges  of 
the  bill. — Such  an  application  refused,  with  costs. 

Martin,  on  the  part  of  the  defendant  Copeland,  moved,  pursuant  to  notice,  that 
the  Governor  and  Company  of  the  Bank  of  England  might  be  directed  to  lemove  the 
distringas  heretofore  granted  in  this  cause,  from  the  stock  belonging  to  the  partnership 
in  the  pleadings  mentioned,  the  defendant  Copeland's  answer  having  been  tiled  on  the 
•28th  June  last. 

This  motion  was  made  with  the  same  view,  and  in  substance  on  the  same  ground 
as  that  already  reported  in  a  former  volume  (a)  under  the  same  name,  [632]  and  it 
was  pressed  upon  neai-ly  the  same  grounds  :  the  only  difl'erence  was  in  the  terms  in 
which  the  applications  were  made,  the  former  having  been  made  upon  an  affidavit 
before  the  defendant  Copeland's  answer  was  put  in,  whereas  that  answer  had  now 
been  filed,  and  it  denied  all  the  facts  charged  by  the  bill ;  but 

The  Court  refused  to  entertain  the  motion,  observing  that  a  distringas  was  merely 
quasi  a  subpoena,  anrl  the  party  against  whom  it  should  be  issued  must  necessarily  obey 
it — that  they  had  no  intermediate  control  over  the  process  in  such  a  case  as  this,  more 
than  in  any  other,  and  could  not  withdraw  it,  or  prevent  its  effect — and  that  the  Couit 
had  moreovei'  no  power  to  make  any  order  on  the  Bank.     They  therefore 

Refused  the  Motion,  with  Costs. 

[633]  The  King  (in  Aid  of  Stuckey  and  Others)  r.  Gip.b.s.  Friday,  16th 
July  1819. — Bankers  having  money  in  their  hou.se,  arising  from  the  assessed 
taxes,  paid  in  for  the  purpose  of  being  paid  over  to  the  Exchequer,  on  account  of  a 
Receiver  General,  for  the  due  payment  of  which  by  him  they  have  given  bond  to 
the  Crown,  are  still  entitled  to  sue  out  an  extent  in  aid — and  that  upon  affidavit 
stating  generally  their  having  received  the  money  for  that  purpose  ;  nor  is  it 
necessary  that  they  should  shew,  by  allegations  in  the  affidavit  made  to  obtain 
the  fiat,  that  they  are  not  precluded  by  the  57th  Geo.  III.  from  using  the  Crown 
process,  as  that,  being  sureties,  they  have  been  called  upon  by  the  Crown,  on 
account  of  the  default  of  their  principal,  or  in  any  other  respect. — The  Court 
will  not  give  a  defendant  leave  to  traverse  an  extent,  who  has  let  the  time  within 
which  he  ought  to  plead  pass  by  without  doing  so,  on  the  failure  of  a  motion  to 
set  aside  the  proceedings. 

Littledale  moved,  pursuant  to  notice  on  behalf  of  the  assignees  of  the  defendant, 
a  bankrupt,  that  the  writ  of  extent  which  had  been  issued  in  this  matter,  and  all 
proceedings  taken  thereon,  icight  be  set  aside  for  irregularity. 

The  affidavit  on  which  the  writ  had  issued  stated  in  substance,  that  the  deponent, 
together  with  several  other  persons,  bankers  and  copartners,  were  indebted  to  his 
Majesty  in  -10001.  and  upwards,  arising  from  the  land-tax,  and  the  rates  and  duties  on 
houses  &c.  and  other  assessed  taxes  paid  into  their  banking  house,  for  the  purpose  of 
being  paid  into  the  Exchequer,  to  his  Majesty's  use,  on  account  of  Jeflerys  Allen, 

(a)  Toulmin  v.  Copeland  ami  the  Bank  of  Emjland,  ante,  vol.  vi.  p.  405. 
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Ksq.  Receiver  General,  for  part  of  the  county  of  Somerset:  and  that  the  fleponcnt 
iuiil  his  said  parliiers  weie  bound  to  his  Majesty  by  bond  of  record  in  this  Court,  as 
sureties  for  the  said  Jefl'erys  Allen  answering,  securing,  and  ])aying  over,  on  his 
Majesty's  account,  the  said  sum  of  40001.  .so  in  their  hands,  and  due  and  owing 
from  them. 

[634]  The  atlidavit  then  stated  that  Gibbs  was  indebted  to  them,  in  the  usual 
terms,  and  the  common  fiat  was  obtained  upon  it,  as  of  course. 

To  that  attidavit,  the  three  following  objections  were  tivken,  fovnided  on  the  57tii 
of  Geo.  Ill  ch.  117,  sec.  -1 : — 

First.  That  it  did  not  appear  from  the  affidavit,  that  the  bankers  were  indebted 
to  the  King  in  the  manner  requiied  by  the  act ;  for  it  only  appeared  that  they  were 
indebted  to  Allen. 

2dly.  That  it  did  not  appear  from  the  extent,  that  any  of  the  bankers  were  bound 
to  the  King  for  the  paj'ment  of  the  duties.     And, 

3dly.  That  it  did  appear  that  they  were  only  sureties,  and  it  was  not  stated  that 
any  demand  has  been  made  on  them  by  the  Crown,  in  consequence  of  the  default  of 
the  principal. 

Upon  these  objections,  he  submitted  that  the  foundation  hi  the  extent  had  failed 
fiom  the  insufficiency  of  the  affidavit.  As  to  the  first,  he  admitted  that  he  might  be 
pi-ecluded  from  taking  advantage  of  that,  because  it  did  not  appear  on  the  face  of  the 
proceedings.  As  to  the  second,  that  was  founded  on  the  case  of  the  prosecutors  of 
the  extent  not  appearing  on  the  face  of  the  proceedings  or  being  stated  in  the 
affidavit,  and  he  contended  that  since  the  lecent  statute  enough  should  be  sworn  to 
shew  the  Baron  who  grants  the  fiat,  that  the  prosecutors  are  entitled  to  use  the 
Crown  i)roccss  notwithstanding  that  statute. 

[635]  That  objection  the  Court  over  ruled,  saying  that,  as  there  was  nothing  in 
the  act  rci[uiring  such  particularity,  they  saw  no  necessity  for  departing  from  the 
established  form. 

As  to  the  third  objection,  he  sulnuitted  that  the  in(|uisition  should  have  found  the 
debt  from  the  prosecutors  to  be  due  to  the  Ciown  upon  their  bond,  nor  was  any  thing 
stated  on  the  face  of  the  proceedings  to  shew  that  they  were  within  the  proviso ;  and 
that,  for  the  security  of  the  subject,  so  much  particularity  at  least  was  necessary  since 
the  st<itute,  as  should  shew  the  title  of  the  prosecutors  to  proceed  in  this  extraordinary 
way,  by  means  of  the  prerogative  writ.  They  are  not  bound  for  the  payment  of  the 
money,  but  generally,  for  the  due  e.xeeution  of  the  office  of  Receiver  (ieneral. 

Fer  Curiam.  We  think  none  of  the  objections  good.  The  bankers  are  security 
for  the  Receiver  General  paying  the  money,  in  ellect,  and  this  money  in  their  hands 
is  ear-maiked  as  belonging  to  the  Crown  ;  and  as  to  that,  they  stand  in  the  situation 
of  the  Receiver  General. 

Nil. 

Littledale  then  ajjplied  for  leave  to  traverse  tiu^  ini|uisiti(iii,  l)ut  the  Cotnt  refused 
it,  becau.se  he  had  come  too  late,  the  iui|uisition  having  l)een  taken  on  the  '21st 
of  May. 


[636]  Tilt;  Ki.Ni;  (in  Am  oi-  Mvtton)  c.  llii.i.  .v.nh  ()iiiKit.s.  Friday,  Kith  .Inly 
l.'«^l!).  -Where  the  defendants,  in  an  extent  in  aid,  have  withdrawn  their  plea, 
ajid  snil'ered  judgment  to  be  entered  up,  upon  an  agreement  to  submit  to  ari)ilra- 
tion  the  question  of  the  amount  of  what  is  due  to  the  proseeiilor-,  provided  tiie 
award  be  made  by  a  given  time,  and  the  arbitrator  did  not  make  iiis  award  till 
after  the  expiration  of  a  further  pciiod,  to  which  it  had  been  agreed  to  extend 
the  time,  in  con.seiiucncc  of  the  defendants  having  delayed  to  furnish  him  with 
the  name  of  a  trustee,  which  was  re(|uired  to  make  part  of  the  award,  .md 
the  defendants'  solicitor  afterwards  wrote  a  letlei',  requiring  that  the  arbitrator 
would  lake  into  consideration  matters  not  before  him  duiiiig  the  rcfeicnce, 
which  was  refuseil,  as  the  reference  was  considered  to  be  dosed  ;  -It  was  held 
by  the  Court,  that  under  those  circumstances  the  delay  in  making  the  award  h.'wl 
not  invalidated  it,  as  being  made  after  the  expiration  of  the  arbitrator's  authority  ; 
for  that  the  conduct  of  the  defendants,  and  the  solicitor's  letter,  was  equivalent 
to  a  consent  t<j  extend  the  time  ;  and  therefore  they  refused  to  set  iwide  the 
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judgment,  and  the  proceedings  tbereon,  and  the  award,  and  allow  the  defendants 
to  plead  to  the  extent. — A  liule  to  shew  cause  discharged  ;   but  without  costs. 

[For  former  proceedings  see  6  Price,  19.] 

A  rule  had  been  obtained,  in  the  course  of  the  last  Term,  by  Chitty,  on  behalf  of 
the  defendants  in  this  extent  (wine  merchants),  calling  on  the  prosecutor  to  shew 
cause  why  the  judgment  entered  up  against  the  defendants,  and  all  proceedings 
thereon,  and  also  the  award  made  in  this  cause  should  not  be  set  asicle,  and  the 
defendants  be  allowed  to  plead  again  to  the  writ  of  extent. 

The  grounds  furnished  by  the  affidavits  filed  upon  that  motion  were,  that  although 
the  extent  had  issued  for  74001.  the  defendants  were  not  indebted  to  the  prosecutor 
in  more  than  900l.  or  there.abouts,  subject  however  to  a  claim  which  one  of  the  defen- 
dants had  on  the  prosecutor  of  the  extent  for  40001. — that  the  defendants  had  offered 
to  pay  1  9001.  provided  the  prosecutor  would  refer  all  matters  in  dispute  to  arbitra- 
tion, but  that  Mytton  refused  to  accept  the  19001.  on  [637]  such  condition — that 
defendants  therefore  pleaded  to  the  said  extent,  intending  to  try  the  question  ;  but 
that  after  a  considerable  time  spent  in  negotiation  for  a  settlement,  it  was,  on  the 
27th  November,  1816,  agreed  to  refer  the  matters  in  dispute  to  arbitration — that  in 
order  to  bring  the  dispute  to  a  termination,  the  defendants  then  having  in  the  mean- 
time suffered  great  loss  and  injury  in  their  business  in  consequence  of  the  extent, 
entered  into  a  written  agreement  with  the  solicitors  for  the  extent,  to  withdraw  their 
plea,  and  suffer  judgment,  with  a  stay  of  execution  until  non-compliance  with  the  i 
award  to  be  made  by  the  arbitrator  ;  and  that  the  sheriff  should  retain  possession  of  ' 
the  effects  which  he  then  held  for  the  same  period,  without  sale,  unless  the  value  * 
should  l)e  lodged  in  his  hands — th.-it  there  should  be  an  immediate  reference  to  an 
arbitratoi',  to  take  an  account  of  what  was  bona  fide  due  to  Mytton  from  the  defen- 
dants, on  the  balance  of  their  accounts,  and  for  interest  up  to  September,  1815 — that 
on  non-payment  of  the  balance  to  be  awarded  by  the  said  arbitrator,  within  the 
period  to  be  n.-imed  in  the  award,  execution  was  to  issue  on  the  judgment — that  an 
order  of  reference  was  to  be  made  in  the  cause,  according  to  the  terms  of  the  agree- 
ment, and  that  no  question  of  alleged  injury  sustained  by  the  extent  was  to  be 
admitted  ;  and  the  arbitrator  was  to  determine  as  to  the  costs  and  expences  of  the 
extent  and  reference  ;  and  the  notice  of  the  extent  given  to  the  Dock  Company  was 
to  be  [638]  vacated,  in  order  to  enable  the  defendants  to  pursue  their  trade. 

The  affidavit  also  stated  that  various  meetings  took  place  before  the  arbitrator, 
up  to  the  mouth  of  August,  181S,  when  it  was  agreed  to  extend  the  reference,  and 
accordingly,  by  an  agreement  dated  the  8th  of  that  month,  it  was  agreed,  by  consent 
of  the  parties,  to  extend  and  vary  the  ordei-  of  reference,  and  heads  thereof,  as  follows, 
viz.  That  the  amount  of  principal  and  interest  should  be  extended  and  made  up  to 
the  date  of  the  award — that  the  arbitrator  should,  from  the  balance  to  be  found  due 
to  Mr.  Mytton,  deduct  40001.  to  be  settled  for  the  benefit  of  defendant  liichard  Hill's 
children,  in  the  manner  therein  mentioned — that  it  was  further  agreed,  that  the 
arbitrator  should  take  into  his  consideration  and  award,  the  liability  of  Mr.  Mytton, 
as  surety  for  the  defendants  to  the  Bank  of  England ; — and  the  arbitrator  was  to 
make  his  award  on  or  before  the  1st  of  September,  1818. 

That  a  meeting  took  place  before  the  arbitrator,  after  the  signature  of  the  said 
second  agreement,  but  the  said  arbitrator  did  not  make  and  publish  any  award  on  or 
before  the  said  1st  day  of  September,  1818  ;  and  that  defendant  declined,  and  never 
did  give  any  consent,  upon  application  made,  to  any  award  being  made  after  the 
expiration  of  the  time  so  limited  for  making  the  same  as  aforesaid — that  no  award  in 
this  cause  had  been  served  upon  defendants,  or  either  of  them,  [639]  nor  had  any 
demand  been  made  on  defendants,  or  either  of  them,  to  perform  or  abide  t)y  any 
award  made  in  this  cause,  nor  had  defendants,  or  either  of  them,  received  any  notice 
whatever  of  any  such  award  having  been  published  and  declared  in  this  cause,  or  of 
the  trusts  thereof,  save  and  except,  that  the  defendants  solicitors  received  a  letter 
from  the  solicitors  prosecuting  the  extent,  dated  the  12th  of  January,  1819,  stating 
"that  by  the  award  the  defendants  were  directed  to  pay  9151.  10s.  with  interest 
thereon  from  the  16th  September  then  last,  in  part  satisfaction  of  the  judgment  on 
this  extent ;  and  that  they  (the  solicitors)  had  to  request  the  payment  of  it  in  the 
course  of  the  then  present  week,  or  they  must  proceed  to  sell  " — -that  notwithstanding 
notice  was  given  to  the  solicitors  for  the  extent,  by  defendants'  solicitor,  that  pro- 
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ccedings  under  :iny  alleged  award  would  be  resisted,  and  notwithstanding  no  notice 
or  copy  of  any  such  award  (save  as  aforesaid)  had  been  served  on  or  given  to  defen- 
dants, or  cither  of  them,  the  said  solicitors  for  the  said  extent  did  direct  the  sheriff 
of  Middlesex  to  sell  the  said  defendants  property,  and  did  actually  sell  the  same,  in 
March  last,  under  a  writ  of  venditioni  exponas  issued  under  and  by  virtue  of  the 
said  judgment,  conditionall}'  suffered  by  defendants  to  be  entered  up  against  them, 
subject  to  the  award  so  to  be  made  as  aforesaid. 

On  that  statement  of  facts  the  Court  granted  the  Rule. 

[640]  The  affidavit  of  the  solicitor  for  prosecuting  the  extent  tiled  in  answer  to 
the  application,  stated  that  the  prosecutor  Mytton,  in  or  about  the  month  of  June, 
1818,  on  his  return  to  Kngland,  appeared  before  the  arbitrator,  who  pioceedcd  in  the 
reference,  which,  after  several  meetings,  and  examinations  of  many  witnesses  produced, 
and  being  attended  l)y  counsel  on  both  sides,  was  considered  as  closed  by  the  ai'liitrator, 
on  or  about  the  8tli  ilay  of  August,  1818,  for  all  the  purposes  of  his  award,  which 
award  the  said  arbitrator  then  expressed  it  to  be  his  determination  to  make,  and,  as 
deponent  is  informed  and  believes,  is  still  prepared  and  ready  to  make,  should  the 
same  be  considered  necessary  under  existing  circumstances— that  on  the  earnest 
recommendation  of  the  arbitrator  to  the  prosecutor  and  the  said  Samuel  Hill  in  the 
presence  of  fleponent  and  the  defendants'  solicitor,  to  put  an  end  to  all  ditierences,  the 
parties  consented  to  an  agreement  for  the  settlement  of  40001.  in  favour  of  Mr.  Richard 
Hill's  children,  (to  be  appropriated  and  deducted  from  the  debt  tnider  the  said  extent 
in  aid)  and  to  the  further  new  terms  of  reference — that  deponent  and  defendants' 
.solicitor  attended  the  arbitrator,  and  all  the  matters  of  inquiry  were  discussed  and 
closed  before  him,  and,  as  he  expressed,  to  his  satisfaction,  liefore  the  said  1st  day  of 
September,  and  that  the  award  was  prepared  on  or  before  that  day — that  deponent 
had  been  infoimed  l>y  the  arbitrator,  and  Ijelicvcd,  that  the  reason  why  he  did  not 
then  deliver  his  award  was,  that  he  had  ap[)lied  before  [641]  the  .said  1st  day  of 
Septenil)er,  to  the  said  defendant  Samuel  Hill,  or  his  then  solicitor,  for  the  name  of 
a  trustee  on  the  part  of  the  defendants,  for  the  settlement  provided  for  by  the  said 
further  agreement  of  reference,  and  which  he  could  not  obtain — that  deponent  never 
heard  of  any  objection  whatever  having  been  made  by  the  defendants,  or  any  of  them, 
or  any  person  on  their  behalf,  to  the  arbitrator  making  his  award  after  the  said  1st 
day  of  September  ;  on  the  contrary,  the  deponent,  on  or  al)Out  the  8th  of  September, 
1818,  received  from  defendants' .solicitor  the  copy  of  a  letter  of  that  date,  which  he 
had  addressed  to  the  arbitrator,  at  the  request  of  Mr.  Hill,  urging  him  to  re-consider 
the  subject  of  his  allowances  ;  and  the  deponent  was  informed  by  the  arbitiatoi-,  that 
he  declined  any  further  opening  of  the  discussion,  conceiving  that  all  the  claims  of 
the  defeuflants  had  been  fully  considered  by  him,  and  that  he  had  informed  defen- 
dants'solicitor  to  that  eli'ect ;  nor,  to  the  best  of  deponent's  recollection  and  bijlief, 
did  he  hear  of  any  objection  to  the  award,  until  the  month  of  Januar\'  following,  when 
the  present  solicitor  of  defendants  wrote  the  letter  alluded  to  in  dcfemlant  Samuel 
Hill's  atlidavit — that  deponent,  on  his  having  been  applied  to  by  the  arbitrator,  before 
the  .said  1st  of  September,  1818,  stating  the  ditliciilty  he  had  had  in  obtaining  the 
name  of  the  trustee  from  the  defendants'  solicitor,  then  informed  him  that  he  should 
not  object  to  the  completion  and  delivery  of  the  award  after  the  1st  of  Se])teniber, 
and  that  he  hafl  not  [642]  any  suspicion  that  the  defcnflaut  or  his  solicitor  would 
attempt  to  take  any  advantage  on  such  ground — and  that  in  the  middle  of  the  month 
of  September,  the  deponent  receixed  the  award  from  thi;  aibittator. 

The  Attorney  (Icncral,  Rose,  and  I'arkc,  shewed  cause,  insisting  that,  if  there  had 
been  in  fact  any  giouiids  for  the  ai)plication  at  any  time,  it  had  been  made  too  late, 
and  that  the  Court  could  not  now  entertain  any  (|Ucstion  rcsiiecliug  the  validity  of 
the  awarfl.  Ami  th(!y  submitted,  th.it  if  the  time  of  the  arbitrator  delivering  the 
award  in  any  way  afiected  the  oiiginal  submission,  it  could  not  be  taken  adv.int.igc 
of  by  the  defendants,  because  the  delay  hail  been  caused  by  their  own  conduct  in 
neglecting  fi-om  time  to  time  to  furnish  the  arbitrator  with  the  nomination  of  ii 
trustee  to  etlect  the  arrangement  made  for  their  aflvantiigo.  Adverting  to  the  letter 
of  the  defendants'  solicitor,  they  submitted  that  it  was  equivalent  to  a  parol  agree- 
ment to  an  extension  of  the  time  for  making  the  .award  which  wouM  be  snilicicnt  to 
prolong  the  ])eriod  of  the  arbitrator's  authority. 

They  distinguished  this  case  from  that  of  the  common  ])r(icccding  of  moving  for 
an  attachment  for  non-performanco  of  the  award,  as  the  only  result  of  this  arbitration 
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could  he  to  asfcrtnin  for  what  sum  the  judgment  ought  to  be  entered  up,  and  they 
urged  that  it  would  require  a  much  stronger  case  than  that  of  a  mere  dalay  in  deliver- 
ing the  award,  to  set  aside  a  regular  judgment  which  had  [643]  been  suspended 
wholly  on  the  defendants'  account,  whatever  weight  such  an  objection  might  have 
in  inducing  the  Court  to  refuse  an  attachment. 

Roupell  for  the  defendants,  contended  that,  as  the  judgment  was  merely  condi- 
tional, and  depended  on  the  result  of  the  award,  it  could  not  be  regularly  acted  upon 
until  the  award  should  have  been  duly  made.  The  award,  however,  he  insisted,  was 
completely  invalid,  because  it  had  not  been  made  within  the  stipulated  time,  nor  had 
the  submission  ever  been  made  a  rule  of  Court,  nor  the  terms  of  the  agreement  been 
complied  with,  as  far  as  regarded  the  interest  of  the  defendants,  and  therefore  the 
judgment  was  irregularly  proceeded  upon,  and  the  proceedings  could  not  be  supported. 

As  to  the  letter,  he  insisted  that,  having  been  written  after  the  time  when  the 
arbitrator's  authority  had  expired,  it  could  not  operate  to  revive  it,  or  to  make  that 
a  good  and  binding  award  which  was  at  that  instant  nugatory. 

On  the  point  of  the  delay  in  making  the  application,  he  urged  that  the  defen- 
dants knew  nothing  of  the  award,  and  had  nevei-  been  served  with  it,  nor  were  they 
aware  that  any  award  had  been  made  ;  and  therefore  he  contended  that  it  was  alto- 
gether void,  and  the  whole  of  the  proceedings  were  irregular,  and  unwarranted. 

KiCHARDS,  Lord  Chief  Baron,  stopping  the  [644]  Attorney  General,  about  to  reply. 
I  think  this  case  quite  clear — stating  the  circumstances  from  the  affidavits.  The 
judgment  and  award  must  be  taken  together,  or  the  judgment  would  not  be  regular. 
The  question  therefore  is,  whether  this  is  a  good  award  or  not.  It  is  said  it  is  not, 
because  not  made  in  time,  that  is,  not  by  the  1st  of  September.  It  certainly  was  not, 
in  fact,  and  therefore  prima  facie  it  could  not  be  good  unless,  by  the  conduct  of  the 
parties,  they  have  made  it  effectual  by  giving  it  their  assent.  I  think  it  is  quite  clear 
that  they  have  done  so  in  this  iustance  under  the  circumstances  of  the  case.  Besides, 
the  other  conduct  of  the  defendants,  all  of  which  speaks  a  full  assent  to  all  that  had 
taken  place,  there  is  the  letter  of  their  solicitor,  written  seven  days  after  the  1st  of 
September,  requiring  further  matters  to  be  still  considered  by  the  arbitrator,  which  he 
lefuses  to  do.  It  is  impossible  not  to  hold  that  letter  to  be  an  assent  to  the  enlarge- 
ment of  the  time,  as  it  was  written  with  a  view  to  the  award  which  the  arbitrator  was 
to  make. 

As  to  the  statement  in  the  affidavits,  that  the  defendants  did  not  know  of  the 
award  having  been  made  till  January,  1819  ;  that  can  hardly  be  correct.  They  say, 
also,  that  it  was  never  served  upon  them.  It  is  not  the  practice  to  do  so,  and  it  is 
unnecessary.  It  is  the  business  of  the  parties  to  inform  themselves  of  the  making  of 
the  award,  and  to  requii'C  it  from  the  aibitrator.  In  March,  the  judgment,  having 
been  perfected  by  the  award,  was  executed  ;  but  no  application  [645]  is  made  to  the 
Couit  till  June.  Under  all  these  circumstances  I  cannot  think  myself  at  liberty  to 
consider  that  the  awai'd  was  not  assented  to  by  the  defendants. 

Graham,  Baron,  concurring.  This  would  be  an  exceedingly  clear  ease  in  my  view 
of  it  if  it  stood  upon  the  letter  of  the  defendants'  solicitor  alone,  for  that  was  an 
express  recognition  and  assent,  applying  to  all  that  had  then  taken  place,  and  no 
subsequent  verbal  dissent  could  destroy  the  effect  of  that  letter.  They  were  of  course 
aware  of  all  that  had  been  then  done  before  the  arbitrator,  and  that  they  had  no  new 
evidence  to  produce.  Beyond  all  doubt  this  amounted  to  an  express  consent  to  enlarge 
the  time. 

Garrow,  Baion.  I  consider  the  letter  an  authority  to  the  arbitrator,  equal  even 
to  a  rule  of  Court.  If  the  defendants  had  meant  to  rely  on  the  time  being  out,  it  was 
their  duty  to  have  refused  to  give  the  name  of  a  trustee  on  that  ground,  and  not  to 
have  delayed  it  from  time  to  time.  Instead  of  doing  so,  they  write  this  letter, 
requiring  the  arbitrator  to  take  into  consideration  new  matters.  If  the  prosecutor 
of  this  extent  had  come  to  set  aside  this  award,  would  not  his  not  having  objected  to 
this  letter,  on  the  ground  that  it  was  too  late,  have  equally  precluded  him  ?  This  is 
an  application  to  set  aside  the  judgment,  and  the  aibitrator  had  no  power  to  vacate 
the  judgment:  he  could  only  reduce  the  sum. 

[646]  Then  can  we  overlook  the  delay  which  has  taken  place  before  the  applica- 
tion was  made,  from  Januarj'  till  June  at  least?  It  is  quite  impo.ssible  that  we  could 
comply  with  it. 

Per  Curiam.     Rule  discharged,  but  without  Costs. 
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George  and  Wife  v.  Howard  and  Wife,  and  the  Governor  and  Company 
OF  THE  Bank  of  England.  Saturday,  17th  July  1819.— A  transfer  of  stock 
of  an  intestate  into  the  name  of  himself  jointly  with  that  of  the  husband  of  one 
of  his  two  nieces,  accompanied  by  proof  of  his  having  said  in  his  life-time  that  it 
was  his  intention  to  give  the  husband  the  stock  at  his  death,  in  consideration 
of  aflection  for  him  and  his  wife,  and  that  he  had  transferi-ed  it  for  that  purpose 
(if  not  repelled  l)y  counter  testimony),  held  to  be  sullicicnt  proof  of  a  gift  of  such 
stock — and  the  Court  will  not  continue  an  injunction  granted  to  restrain  the 
husband  (who  had  administered)  from  disposing  of  it. — Such  evidence  is  strong 
enough  to  destroy  the  otherwise  equitable  presumption,  that  the  transferree  is  a 
mere  trustee  for  the  transferror,  without  the  aid  of  a  reference  or  an  issue ;  for 
however  weak  the  defendants'  equity  may  be  in  such  a  case,  yet  where  the 
plaintift'  does  not  shew  any,  slight  circumstances  are  sufficient  to  rebut  the  prima 
facie  presumption. 

[See  further,  7  Price,  GOl,  infra.     Applied,  BaUtoiu-  v.  SnUer,  1874,  L.  K.  19  Eq.  i.'JO, 

2.52;  1875,  L.  K.  10  Ch.  431.] 

This  bill  prayed  that  the  defendant  Howard  might  be  declared  a  trustee  of  a 
sum  of  13001.  Navy  .")1.  per  cent.  Bank  Annuities,  and  be  directed  to  ti-ansfer  the  same 
into  the  name  of  the  Deputy  Kemembranccr,  to  be  sold,  and  the  produce  divided 
amongst  the  plaintilis — and  that  he  might  be  directed  to  deliver  up  to  the  plaintiffs 
all  securities  for  money  itc.  in  his  possession  which  lielonged  to  the  intestate,  and  that 
if  neces.sary  an  account  might  be  taken  of  what  should  be  due  from  defendant  Howard 
to  the  estate  of  the  iu-[647]-test;ite,  and  to  be  paid  over  ifec.  — and  that  he  might  be 
restrained  fiom  selling  or  transferring  the  said  stock — and  the  Bank  from  permitting  itc. 

The  facts  charged  by  the  bill  were,  that  the  wives  of  the  plaintiff  George  and  of 
defendant  Howard,  were  nieces  and  only  surviving  next  of  kin  of  an  intestate,  of 
whose  estate  the  wife  of  Howard  procured  letters  of  administration.  The  plaintilis 
having  discovered,  since  his  death,  that  the  sum  in  ([uestion  stood  solely  in  his  name 
till  about  eighteen  months  Ijefore  he  died,  and  that  then  he  had  transferred  it  into  the 
joint  names  of  himself  and  defendant  Howard,  who  was  indel)tcd  to  him  at  his  death 
for  money  lent  u[)on  securities  in  Howard's  possession. 

The  defendants  Howard  and  wife,  by  their  answer,  stated  that  the  stock  in  (juestion 
had  been  transferred  into  the  joint  names  of  the  intestate  and  defendant  Howard,  in 
pursuance  of  an  intention  of  the  former,  frequently  expressed  in  his  life-time,  to  give 
the  same  to  the  latter  at  his  death,  in  consequence  of  his  marrying  the  intestate's 
niece,  who  had  been  brought  up  in  his  family,  and  treated  as  his  own  child,  and  who 
had  been  left  a  widow  with  three  children,  and  had  also  had  a  large  family  by  the 
defendant.  They  denied  being  indebted  to  the  intestate  at  his  dcatli,  or  that  defen- 
dant ever  gave  him  any  security  for  any  money  lent — submitting  to  account. 

[648]  The  (Jovcrnor  and  Company  of  the  Bank,  by  their  answer,  sUited  that  there 
was  the  s.ud  siun  standing  in  the  name  of  the  intestate  on  the  2Gth  Novcnil)ei-,  1816, 
which  was  transferred  on  the  .5tli  August  1817,  into,  and  is  now  standing  in  the  joint 
names  of  the  intestate  and  defendant  Howard,  and  that  the  dividends  due  on  the  5th 
January,  and  5th  .lulv  1817,  were  leceived  by  the  intestate,  and  that  the  subsequent 
dividends  up  to  5th  July,  1819,  were  then  unreceived. 

The  defendant  proved  by  the  depositions  of  witnesses,  that  the  iiitestjite  had,  in 
conversation  upon  several  occasions,  stated  that  he  had  given  the  stock  in  ([Ucstion, 
and  all  his  pro])city  at  his  decease,  to  the  defendant  Howard,  and  that  he  had  had 
the  stock  Iransfcired  into  their-  joint  names,  with  a  view  of  securing  it  to  him — that 
his  reason  for  not  transferring  it  into  the  name  of  Howard  alone  was,  that  it  might 
not  be  liable  to  his  debts  in  case  of  bankrui)tcy — that  he  hail  been  int'ormeil  by  his 
stock  broker,  that  the  stock  would  siu'vive  to  Howard. 

The  ]ilaiiititl  furnished  no  evidence  in  support  of  his  claim. 

Uou[>cll  and  iMaddoeks  relied,  at  the  hearing,  on  the  invalidity  of  such  a  gift  so 
said  to  be  made  by  the  intestate,  without  further  disposition  b}'  will  or  other  instru- 
ment, and  the  danger  and  mischief  of  permitting  such  a  c;ise  to  succeed,  founded  as  it 
was  on  mere  conjecture  of  an  intention  to  do  [649]  what  might  have  been  so  easilv 
done  in  fact,  and  by  regular  means.  They  urged  that  a  transfer  of  stock  into  another  s 
name,  particularly  when  jointly  with  that  of  the  ownei-,  could  never  bo  considercfl  as 
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proof  of  gift,  as  such  ti'ansfers  were  often  made  for  various  purposes  of  convenience, 
without  any  idea  of  giving  an  interest :  nor  could  that  notion  be  much  assisted  in  law 
by  proof  of  loose  conversations  of  an  intention  expressed  of  a  gift ;  or  if  any  such 
intention  had  really  existed  at  one  time,  it  might  have  been  changed  at  another,  even 
up  to  the  last  moment :  and  if  an}'  surmise  of  intention  could  be  admitted  in  a  case 
of  this  nature,  the  more  natural  one  would  be,  that  a  dying  intestate  was  proof  of 
an  intention  that  both  his  nieces,  who  were  his  only  next  of  kin,  should  take  the 
personal  property  he  might  leave  behind.  There  were,  besides,  in  this  case,  debts 
due  to  the  intestate,  as  to  which  he  had  made  no  disposition,  probably  for  the  same 
reason. 

In  Equity  it  has  been  established  that  a  transfer  of  stock  into  the  name  of  another 
not  being  a  wife  or  child,  without  consideration,  constituted  the  person  into  whose 
name  it  was  tiansferred,  a  trustee  for  the  person  so  transferring  it.  In  the  case  of 
Rider  v.  Kidder,  (10  Ves.  360)  it  was  held,  that  a  transfer  of  stock  into  the  joint 
names  of  the  owner  and  another  person,  for  the  benefit  of  the  latter,  who  enjo\'ed  it  as 
a  gift  by  receiving  the  dividends,  was  nothing  more  than  a  trust  for  the  [650]  owner 
and  his  legal  personal  representatives.  They  therefore  submitted  that  this  stock 
must  be  considered  as  held  in  trust  for  the  next  of  kin  of  the  intestate,  and  they 
observed,  that  on  the  motion  for  the  injunction  which  had  been  granted  on  the  merits, 
the  Court  were  clearh'  of  that  opinion. 

Wrottesley  for  the  defendants  contended,  that  having  regard  to  the  near  relation- 
ship of  the  parlies  and  the  circumstances  of  the  case,  as  stated  in  the  answer  and  not 
contradicted  hy  evidence,  supported  as  it  was  by  proof  of  the  intention  of  the  intestate, 
to  give  the  stock  to  the  defendant  at  his  death,  enough  had  been  shewn  to  satisfy  the 
Court  that  they  ought  not  to  interfere  in  a  case  of  this  nature  to  deprive  the  defen- 
dant of  the  stock  in  question  and  to  give  it  to  all  the  next  of  kin. 

The  case  of  RMer  v.  Kidder,  he  insisted,  was  altogether  very  different  from  the 
present  in  its  circumstances,  and  there  it  was  said  by  the  Lord  Chancellor,  that  any 
evidence  of  being  beneficialh'  entitled,  would  be  sufficient  to  rebut  the  presumption 
of  the  holder  of  the  stock  being  a  mere  trustee :  and  that  case  was  determined  upon 
the  ground  that  there  were  no  circumstances  of  any  sort  to  rebut  the  prima  facie 
presumption,  and  there  the  holder  of  the  stock  was  an  entire  stranger  in  blood  to  the 
intestate.  As,  therefore,  there  was  no  authorit}'  in  favor  of  the  plaintiffs'  claim,  and 
the  only  case  cited  rather  inclined  the  [651]  other  way,  he  submitted  that  no  ground 
had  been  laid  for  the  interference  of  the  Court  in  the  way  required  by  the  plaintitls'  bill. 

RiCHARD.s,  liord  Chief  Baron.  The  case  of  Rider  v.  Kidder  does  not  apply.  That 
was  argued  on  this  ground,  that  the  intestate  ha\'ing  purchased  the  stock  with  his 
own  money,  and  transferred  it  into  his  own  name  and  that  of  another  person,  the 
presumption  is  that  the  other  person,  if  a  stranger,  is  merely  a  trustee  for  him  whose 
money  it  was  :  and  so  it  might  have  been  presumed  here,  perhaps,  if  such  were  the 
facts,  but  in  this  case  stock  already  purchased  and  invested  was  ti'ansferred  into  the 
name  of  the  owner  and  the  defendant;  and  if  I  deliver  over  money,  or  transfer  stock 
to  another,  even  although  he  should  be  a  stranger,  it  would  be  prima  facie  a  gift. 
This  is  a  much  stronger  case  than  a  transfer  to  a  mere  stranger,  and  it  lies  upon  the 
party  denying  it  to  be  a  gift,  to  shew  some  reason  for  a  Court  decreeing  it  to  be 
a  trust.  Here  the  mere  presumption  on  which  the  plaintiffs  rely,  is  rebutted  by 
evidence  explaining  the  purpose  and  object  of  the  transfer,  and  there  is  no  evidence 
offered  on  the  other  side  to  contradict  it.  As  to  the  objection  that  this  is  an  odd  mode 
of  making  a  gift,  and  therefore  could  not  have  been  intended,  that  is  still  nothing 
more  than  presumption,  and  it  is  answered  by  the  evidence.  It  certainly  was  not  the 
best  mode,  or  one  which  a  man  of  more  skill  would  have  adopted  in  making  a  gift ; 
but  when  we  have  evidence  of  a  reasonable  moti\'e  for  it  [652]  in  the  giver's  regard 
for  his  neice,  and  approbation  of  her  husband's  conduct  towards  her,  that  is  sufficient 
to  check  any  interference  on  our  part  to  take  the  stock  fiom  the  defendant.  If  the 
husband  had  died  in  the  life-time  of  the  uncle,  there  might  have  been  more  difficulty 
in  the  matter  ;  but  a  strong  part  of  the  defendants'  case  is,  that  the  plaiutifl'  has  not 
made  out  any  right,  and  whether  this  be  a  gift  or  a  trust,  either  way  the  plaintiff  is 
not  entitled  to  take  it  away  from  the  defendant. 

CxRAHAJr,  Baron,  expressed  himself  of  the  same  opinion  for  similar  reasons.  This 
bill  seeks  to  take  from  the  defendant  a  legal  interest,  and  to  do  so  the  plaintiff  must 
raise  an  equity,  which  ho  has  not  done.     Then  it  is  shewn,  by  evidence,  that  there 
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was  a  motive  for  the  gift,  and  there  nnist  have  been  some  intention  in  making  the 
transfer.  That  intention  is  proved  hy  the  evidence,  whicli  is  closely  connected  with 
the  nature  of  the  tiansaction,  and  the  intestate's  explicit  declaration.  He  had  been 
living  in  the  house  of  the  defendant,  and  all  the  circumstances  are  strongly  in  the 
defendant's  favor,  in  whom  it  is  quite  clear  the  intestate  had  great  contidence.  On 
the  other  hand  thci-e  is  only  the  presumption  that  he  was  a  trustee  for  the  intestate's 
family,  and  that  in  order  to  have  cfinijileted  the  supposed  gift,  it  was  necc.s.sary  to  do 
sonic  fuithei-  act.  I  am  clearly  of  opinion  that  upon  the  evidence  (of  the  sufficiency 
of  which  we  can  judge  as  well  as  the  Master  or  a  Jur}',  and  therefore  may  decide 
with-[653]-out  a  reference  or  an  issue)  the  plaintiff  has  not  shewn  any  equity  upon 
which  we  can  act,  to  make  any  decree  in  his  favoi-. 

Gaurow,  Baron,  concurred — observing,  that  a  man  purchasing  stock  may  have 
reasons  for  its  not  standing  in  his  own  name,  but  where  he  transfers  stock  already  in 
his  name  into  that  of  another  person,  it  is  ipiite  a  diflereut  thing,  and  generally  pro- 
ceeds fi-om  an  intention  to  benefit  the  per.son  into  whose  name  it  is  transferred.  In 
this  case  it  was  evidently  the  intestate's  intention  to  give  the  defendants  the  stock, 
and  he  has  efieetually  done  it,  reserving  a  control  over  it  during  his  life  :  and  perlia])s 
one  ol)ject  of  not  giving  it  by  will,  might  have  been  to  avoid  the  legacy  duty. 

Per  Curiam.  Declare  the  13001.  Navy  51.  per  cent.  Bank  Annuities,  to  be  no  pait 
of  the  intestate's  per.sonal  estate. 

Injunction  dissolved. 

[654]  FoKMAN  AND  Anotuer  V.  Blake  and  Others,  and  in  Nine  other  Causes 
wherein  the  Same  Parties  were  Plaintiffs.  Saturday,  17th  July  1819. — Causes 
in  Equity  cannot  be  consolidated. 

[See  further,  Fm-cnian  v.  Southwood,  1820,  8  Price,  572.] 

Wray  now  moved,  on  the  part  of  the  defendants,  in  the  alwve  causes,  that  they 
might  be  consolidated  ;  and  that  the  depositions  taken  on  the  part  of  the  defendants 
in  a  cause  of  Upright  v.  Southwood  and  Others,  togethei'  with  the  documents  proved 
therein  as  exhibits,  on  the  part  of  the  defendants,  might  be  read  and  given  in  evidence 
in  the  said  causes,  when  .so  consolidated. 

The  motion  was  made  on  the  authority  of  a  ca.so  of  I'jike,  Widow,  v.  Brooh  (1  Fowl. 
Prac.  214),  wherein  the  Court  are  .said  to  have  ordered  seven  difl'erent  bills  by  the 
executrix  of  a  deceased  vicai-  to  be  consolidated  into  one. 

KicuARDs,  Chief  Baron. — I  never  heai'd  of  an  order  in  the  course  of  my  experience 
for  consolidating  causes  in  Equity  ;  nor  can  I  conceive  upon  what  principle  it  can  be 
done.  There  are  many  reasons  why  it  should  not :  and  if  it  be  the  practice,  it  is 
extraordinary. 

Referring  to  the  Register  as  to  the  practice,  he  stated  that  theie  was  a  case 
wherein  a  similar  a[)])lication  h.id  Ixu^n  made  al)out  twenty-four  years  ago,  when  the 
Court  refused  the  ap])licatioii  on  [655]  account  of  the  dilliculties  which  it  might  place 
in  the  way  of  tlic  defendants. 

Dowdeswcll  o])posed  the  motion,  and 

The  Court  refused  the  application,  saying,  that  it  would  be  necessary  (irst  to  refer 
it  to  the  Master  to  enquire  if  the  causes  could  be  consolidated. 

Nil. 

Ttii?  Governor  and  Trustees  ot-  tiiI':  Free  Grammar  Sciroor,  ok  King 
EiAVARD  VI.  at  .SiiiitcwsiuKV,  r.  Maddock  and  Otiikhs.  Sattn-day,  I7tii 
July  IS!!). — The  Court  will  not  make  an  order  on  iilainlitl's  (where  the  cause 
has  been  by  decree  referred  to  Commissioners)  to  |)rodiicc  and  leave  documents 
iV;c.  in  their  possession  in  the  hands  of  their  clerk  in  court  for  inspection  by 
defendants. 

Foiiblanquc  moved,  on  the  jiart  of  the  defendants,  that  the  plaint  ills  might  be 
(jrdered  to  produce  and  leave  in  the  hands  of  their  clerk  in  court,  upon  oath,  all  Imoks, 
ilceds,  papers  itc.  in  their  jjossession,  relating  iVc.  with  libeily  for  the  <lefeiidanl,s  to 
inspect  &c.  upon  an  atliilavit  stating  that  the  deponent  iiad  attended  several  meetings 
of  the  Commissioners  named  in  a  commis-sion  is8iie<l  uniler  a  decree  of  the  Court  in  tills 
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cause,  [a  suit  for  tithes]  at  some  of  which  the  plaintilfs'  solicitor  had  arlmitted  that  there 
wei'e  in  his  or  their  possession  divers  documents  itc.  relating  &c.  not  pi-oduced  before 
the  Commissioners,  which  he  had  refused  to  permit  the  defendants  to  inspect. 

[656]  It  was  urged,  that  as  the  omission  of  the  usual  direction  for  the  production 
of  documents  in  the  decree  had  created  a  dilticult}-  in  this  respect  to  the  disadvantage 
of  the  defendants,  the  Court  would  now  supply  that  defect  by  making  the  order 
prayed,  particularly  as  the  Commissioners  had  refused  to  make  any  order  on  the 
plaintiffs  for  the  production  of  documents  required  ;  but 

The  Court  observed,  that  as  Commissioners  were  an  intermediate  tribunal  con- 
stituted for  the  purpose  of  making  the  inquiry  referred  to  them,  with  competent 
authority  to  do  all  that  should  be  necessary,  and  were  for  the  time  the  sworn  officers 
of  the  Court,  as  their  Master  himself  was,  they  must  be  considered  as  intending  to  do 
all  that  was  fairly  necessary  on  behalf  of  either  party — and  that  this  was  an  application 
calling  on  the  plaintiff  to  produce  documents,  and  therefore  unusual.  They  en(iuired 
if  there  were  any  precedent  of  a  motion  of  this  sort  having  been  grantc(i,  and  said, 
that  (uiless  there  were,  they  would  not  make  an  order  which  was  in  sul)Stance  an 
alteration  of  the  original  decree  upon  so  novel  an  application. 

Motion  refused,  without  costs. 

End  of  the  Sittings  after  Trinity  Term. 

[657]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Michaelmas  Term,  60  Geo.  III. 

Memoranda. 

In  the  preceding  Vacation,  Sir  Robert  Gifford,  Knight,  His  Majesty's  Solicitor 
General,  was  appointed  Attorney  General,  and 

John  Singleton  Copley,  one  of  His  Majesty's  Serjeants  at  Law,  was  promoted  to 
be  his  Successor  in  the  Office  of  Solicitor  Geneial,  and  was  consequently  knighted. 

Robert  Mathew  Casberd,  Esq.  (having  a  Patent  of  Precedence,  was  appointed  to 
succeed  Abel  Moysey,  Esq.  (who  had  resigned)  as  Justice  of  the  Great  Sessions  for  the 
se\'ei-al  Counties  of  Glamorgan,  Brecon,  and  Radnor,  S.  W. 

[658]  Hodgson  and  Others  v.  Merest  and  Others.  Saturday,  6th  Nov.  1S19. 
— The  Court  will  not  dissolve  an  injunction  (obtained  to  stay  proceedings  in 
ejectment),  on  motion — in  favor  of  persons  claiming  under  a  child  otherwise 
provided  for  by  his  father's  will,  on  whom  the  legal  estate  in  customary-hold 
lands  intended  to  be  devised  for  life  or  in  tail  to  another  child  by  the  same  will 
(subject  to  questions  of  law  as  to  the  operation  of  the  devise)  has  descended  for 
want  of  being  surrendei'ed  to  the  use  of  the  will — against  parties  claiming  under 
the  latter  as  remainder-men  or  purchasers,  notwithstanding  the  devisee  have 
covenanted  with  the  heir  that  he  shall  stand  seized  to  the  use  of  himself  and  his 
heirs  and  assigns  in  ease  of  breach  of  covenants  afterwards  broken. 

[For  further  proceedings  see  9  Price,  5.56.] 

Martin  and  Girdlestone  now  moved  to  dissolve  the  injunction  which  had  been 
granted  to  restrain  the  defendants  from  proceeding  in  an  action  of  ejectment. 

The  bill  on  which  the  injunction  was  obtained  set  up  a  claim  to  eeitain  customaryi 
hold  lands  alleged  to  have  been  devised  to  the  plaintiffs'  ancestor,  a  younger  son  of 
the  testator,  for  life,  with  remainder  to  his  issue  ;  but  that  for  want  of  a  suriender  and 
conveyance  to  the  uses  of  the  will,  the  legal  estate  therein  had  descended  to  the 
ancestor  of  the  defendants,  the  testator's  customary  heir,  who  had  also  been  amply 
provided  for  otherwise  by  the  same  will. 

The  answer  of  the  defendants  insisted  on  covenants  entered  into  by  the  plaintiffs' 
ancestor  in  a  deed  of  conveyance  for  valuable  consideration  of  a  freehold  estate  devised 
to  him  by  the  will,  with  the  ancestor  of  the  defendant,  which  deed  recited  the  intention 
of  the  testator  to  devise  the  said  customary  lands  according  to  the  limitations  set  forth 
in  the  plaintiffs'  bill,  and  that  for  want  of  surrender  they  had  descended  as  alleged. 
Those  covenants  were  that  the  former  would  do  certain  acts  to  make  the  latter  a 
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perfect  title,  and  that  in  case  of  eviction  by  the  issue  of  the  covenantor,  the  covenanteo 
sliould  stand  seised  of  the  said  customaiy  lands  [659]  to  the  use  of  himself  and  his 
heii's  for  ever :  and  it  alleged  breaches  by  plaiutiti's  and  their  ancestor. 

Benyon,  Shadwell,  Spranger,  and  Mascall  for  the  plaintiHs,  opposed  the  motion, 
submitting,  that  the  testator,  by  the  will  under  which  the  plaiutiti's  claimed,  having 
devised  the  customary  lands  in  question  to  the  plaiutiti's'  ancestor,  the  Court  would 
declare  the  defendants  trustees  for  the  plaintiil's,  and  direct  a  surrender;  or  hold  the 
defendants'  ancestor  bound  by  having  made  his  election  to  take  under  the  same  will, 
thereby  giving  effect  to  the  plaintiffs'  claim  *  :  and  they  contended,  that  the  ejectment 
must  be  continued,  as  the  Court  ought  not  to  change  the  possession  on  motion. 

On  the  part  of  the  defendants  it  was  insisted,  that  if  the  plaintiff's'  ancestor  had 
originally  any  legal  or  equitable  claim  to  entitle  him  to  a  decree  iu  his  favor,  he  had 
precluded  and  bound  himself  by  his  covenant. 

They  also  relied  upon  the  failure  of  the  devise  in  point  of  law,  inasmuch  as  the 
estate  in  question  being  customary-hold,  and  having  been  given  to  the  plaiutiti's' 
ancestor  by  a  devise  of  all  the  testator's  lands,  Ac.  at  Aulby,  (part  of  which  was 
freehold,  and  part  the  customary-hold  in  ques-[660]-tion)  it  had  operated  only  on  the 
freehold,  and  the  customary-hold  had  not  passed,  according  to  the  doctrine  established 
by  all  the  decisions. 

KicHARD.s,  Lord  Chief  Baron  (stating  the  devises,  the  facts,  and  the  circumstances 
of  the  family  at  the  death  of  the  testator).  The  testator,  having  l)oth  freehold  and 
co|)yhold  lauds  forming  part  of  the  estate  devised,  Ijy  name,  to  the  plaintiil's'  ancestor, 
0I-,  at  least,  intended  to  be  devised  to  him  for  life  or  in  tail ;  the  devise  gave  him  a 
claim  prima  facie,  iu  equity  at  least,  to  the  whole.  It  appears  that  he  afterwards 
entered  into  some  arrangement  respecting  it,  and  whether  a  foolish  one  or  not  we 
cannot  now  consider;  but  the  plaintiffs  being  remainder-men,  arc  not  affected  Ijy  the 
contract  of  their  ancestor,  and  are  not  bound  to  make  good  his  engagement :  at  least 
there  is  no  equitable  act  which  the  Court  can  call  upon  them  to  do,  and  therefore 
we  cannot  interfere,  and  certainly  not  in  this  summaiy  way. 

A  question  has  been  raised  whether  the  customary-hold  part  of  the  estate  passed 
at  all  under  the  will.  It  does  not,  however,  appear  that  it  did  not  pass  in  Equity  at 
least,  and  that  would  be  necessary  to  be  clearly  shewn,  to  warrant  our  dissolving  this 
injunction.  Then  it  is  also  clear  that  the  child  under  whom  the  defendants  claim, 
was  provided  for  by  the  same  instrument;  and  he  is,  therefore,  within  the  rule  of 
K<iuity,  not  entitled  to  the  assistance  of  the  Court.  We  are  conseijuently  compelled 
to  stay  the  ejectment. 

[661]  Ukaham,  Baron,  of  the  same  opinion.  The  testator  was  tlio  best  judge  of 
what  was  a  pi'oper  provision  for  his  several  children.  If  the  child  under  whom  the 
defendants  claim  had  not  received  any  patrimony,  this  motion  would  h.a\e  had  a 
stronger  claim  to  attention.     As  it  is,  the  injunction  must  be  continued  till  the  hearing. 

Per  Curiam.     Injunction  continued. 

GliulK;!-:  r.  HuWAiUJ.  Saturday,  (Jth  Nov.  181!).— Tlie  Court  will  order  the  minutes 
of  a  decree,  declaring  stock  "  not  to  hn  part  of  the  peisonal  estate  of  an  intestate," 
on  a  general  claim  by  some  of  the  next  of  kin,  against  a  particular  claim  hy  uther-s, 
to  be  varied,  by  adding  the  words  "together  with  the  dividends  wiiicli  have 
accrued  <luc  thereon  ; "  on  a  special  motion,  without  a  rehearing,  wheie  the  amount 
is  small,  and  the  alter;ition  is  reasonable  and  consonant  with  the  teuoi-  of  the 
original  decree. 

lIoupcU  moved,  on  the  part  of  the  defendant,  to  vary  the  minutes  of  the  decree 
which  had  been  made  in  this  cause  at  tlio  Sittings  after  List  Trinity  Term  (>().  1>.V 
adding,  after  the  words  "navy  51.  i)cr  cents,  in  the  ])leadings  uuMitioned  "  the  words 
"together  with  the  dividends  which  have  accrued  due  thereon." 

Wrottesley  opposed  it,  sul)raitting  that  the  minutes  could  not  bo  varied  by  so 

*  These  important  ([uestions  were  very  fully  argued  at  the  hearing  ;  therefore  thii 
argunu;nt  upon  this  occasion,  when  the  Court  did  not  give  any  opinion  on  those  points, 
is  omitted,  l)cing  reserved  for  the  report  of  the  tinal  determination  of  the  Court  when 
the  judgment  was  pronounced. 

{(i)  Ante,  page  GiG. 
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important  an  addition,  on  motion  to  vary  a  decree  so  long  proiioiniced,  and  that  it 
could  only  be  done,  if  at  all,  on  a  re-hearing. 

Roupcll,  suggesting  that  the  expence  of  a  re-hearing,  where  the  subject-matter  was 
of  so  small  [662]  amount,  added  to  the  obvious  propiiety  of  the  proposed  alteration, 
which  accorded  with  the  principle  of  the  deci-ee,  urged  that  the  practice  in  that  respect 
was  not  so  precise  and  inflexible  as  not  to  admit  of  its  being  done  on  special  motion, 
if  the  circumstances  of  the  case  should  warrant  it. 

Richards,  Lord  Chief  Baron.  If  the  evidence  shall  be  found  to  warrant  the  pro- 
posed variation,  which  seems  reasonable,  the  Court,  I  think,  may  do  it.  The  Court, 
on  a  subsequent  day,  the  Chief  Baron  having  been  in  the  mean  time  furnished  with 
the  evidence  in  the  cau.se,  made  the  order,  as  prayed. 

Boyd  v.  Str.aker.  Saturday,  6th  Nov.  1819. — An  affidavit  of  justiflcation  of  bail,  in 
the  jurat  of  which  it  was  stated  to  have  been  "sworn  at  Beverley,"  (omitting  the 
county)  rejected. 

It  was  objected  by  Jones,  D.  F.  to  the  affidavit  of  justification  of  bail  in  a  country 
cause,  that  it  was  stated  in  the  jurat  to  have  been  "  sworn  at  Beverley  "  only,  omitting 
the  county,  on  which  he  submitted  that  it  could  not  be  received. 

The  Court  held  the  objection  fatal,  and  rejected  the  affidavit  on  that  ground. 

[663]  JoNE.s  r.  Jones  and  Others.  Demurrer  [Equity].  Monday,  8th  Nov. 
1819. — A  Court  of  Equity  will  not  entertain  a  bill  by  an  heir  at  law  for  setting 
aside  and  declaring  void  an  impeached  will,  alleged  to  have  been  procured  to  be 
made  under  circumstances  of  fraud  charged,  unless  some  obvious  definite  impedi- 
ment, which  the  Court  can  see  and  reach,  to  proceeding  at  law  by  ejectment  be 
shewn  by  the  bill  to  obstruct  the  plaintiff  in  that  his  regular  course ;  and  that 
although  the  bill  charge  generally  that  the  defendants  have  possessed  themselves 
of  all  the  ])apers  and  muniments  of  the  deceased,  and  threaten  to  set  up  outstanding 
terms. — Taxed  costs  are  given  in  this  Court  on  allowing  a  demarrer  to  the  whole 
bill. 

[For  earlier  proceedings  as  to  discovery,  etc.,  see  1817,  3  Mei\  161.] 

The  plaintiff,  as  heir  at  law  of  his  deceased  ancestor,  filed  this  bill  for  the  purpose 
of  establishing  his  title  to  the  inheritance  against  a  will,  alleged  to  have  been  procured 
to  be  made  by  fraud  and  collusion,  and  to  be  void,  for  various  other  rea.sons  particularly 
charged  Ijy  the  bill : 

Praying  that  the  defendants  might  set  foith  a  schedule  of  all  papers,  &c.,  belonging 
to  the  deceased  in  their  possession  (the  bill  having  charged  that  they  had  possessed 
themselves  of,  and  withheld  such  papers,  to  prevent  the  plaintift"  bringing  ejectment, 
and  that  they  threatened  to  set  up  outstanding  terms,  &c.),  and  leave  them  in  the 
hands  of  their  clerk  in  Court — that  the  writing  purporting  to  be  a  will  might  be  set 
aside,  and  declared  null  and  void  as  to  the  real  estates  of  the  deceased — and  that  he 
might  be  declared  to  have  died  intestate  :  and  for  an  account,  &c.,  the  appointment  of 
a  receiver,  &c.,  and  an  injunction  to  restrain  the  defendants  from  receiving  any  further 
rents  and  profits,  &c. 

To  that  bill  the  defendants  put  in  general  demurrers  ;  for  that  the  complainant 
had  not  by  his  bill  stated  any  matter  of  Equity,  whereon,  &c.,  and  therefore,  &c. 

Martin  and  Barber,  in  support  of  the  demurrer,  contended,  that  the  plaintift"  could 
not  pro-[664]-ceed  by  bill  in  Equity  to  effect  the  objects  of  the  prayer.  If  the  facts 
stated  by  the  bill  wei'e  true,  the  plaintiff's  remedy  would  be  by  ejectment,  as  a  Court 
of  Equity  cannot  decide  on  the  validity  of  a  will*.  They  observed  that  this  experi- 
ment had  been  made  before  in  the  Court  of  Chancery,  and  failed  there  t- 

Jervis  and  Fisher  for  the  bill,  insisted  that  there  were  many  parts  of  it  which  must 
be  answered  :  and  they  contended  that  the  facts  stated  had  furnished  sufficient  ground 
for  the  interference  of  a  Court  of  Equity,  at  least  so  far  as  to  direct  an  issue.  They 
urged  that  it  had  been  determined,  that  a  Court  of  Equity  can  relieve  an  heir  at  law, 

*  Pemberlon  v.  Pcmberton,  13  Ves.  297. 
t  See  Jones  v.  Frost  and  Others,  3  Mad.  1. 
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ill  case  of  a  will  having  been  obtained  by  fraud,  Goaae  and  Another  v.  Traci/  (2  Vern.  699) ; 
iiiid  that  although  it  might  be  good  at  law  :  same  case  in  P.  Wnis.  (1  P.  Wnis.  287) — 
ami  H'dby  v.  Tlwtnaijh  and  U.c.  (Pr.  Ch.  123)  —and  where  there  are  obstacles  to  prevent 
an  ejectment,  the  Court  will  grant  an  issue  so  shaped  as  to  get  at  the  justice  of  the 
case,  by  not  permitting  ;iuy  undue  obstruction,  I'emhedon  v.  Pemhciian  (13  Ves.  29S) ; 
and  will  order  a  will  rendered  void  by  fraud  to  be  delivered  up,  that  it  may  not  vex 
the  heir's  title. 

The  Court  however  determined,  that  the  present  bill  could  not  be  supported,  giving, 
as  the  rea-[665]-sons,  that  parties  can  only  proceed  in  the  way  now  attempted,  where 
they  cannot  proceed  at  law,  in  conse(|uence  of  some  obvious  defined  impediment,  which 
clearly  stands  in  the  way  of  the  plaintiff's  pursuing  the  regular  and  usual  course  of 
proceeding  by  ejectment,  and  which  it  is  in  the  power  of  the  Court  to  remove  or 
restrain,  as  where  the  legal  estate  is  out  of  the  plaintiff  in  consequence  of  outstanding 
incumbrances,  and  other  cases  of  that  nature  ;  but  they  cannot  interfere  on  a  general 
allegation,  that  the  plaintitt'  cannot  proceed  by  ejectment. 

In  this  case,  said  the  Court,  the  real  question  is,  whether  the  will,  which  is  sought 
to  be  impeached,  is  valid  or  not  I  and  that  is  a  cpiestion  which  we  cannot  determine. 
Courts  will  sometimes  grant  perpetual  injunctions  after  ejectments  have  been  tried, 
and  will  interfere  in  other  cases  where  the  party  requiring  their  interference,  shows 
that  it  is  necessary  to  his  claim,  and  that  the  Court  ought  to  interpose  ;  but  the  plaintiff 
has  not  by  this  bill  made  out  any  such  ease.  Some  of  the  old  decisions  may  imply  a 
power  in  Courts  of  P^quity  to  interfere  in  cases  of  wills  procured  to  be  made  by  fraud, 
but  it  is  now  well  settled  that  they  cannot.     We  must  therefore  allow  this  demurrer. 

Per  Curiam.     Demurrer  allowed. 

The  defendant  applying  to  the  Court  for  costs  beyond  the  usual  allowance  of  .51., 
which  had  [666]  been  fre(|uently  granted  of  late  in  the  Court  of  Chancery,  they  said, 
that  in  this  Court  the  practice  was  always  to  give  taxed  costs  on  allowing  a  demurrer 
to  the  whole  bill. 

Warrington,  Clerk,  v.  Motiiersii.l  .\\d  Others.  Tuesday,  16th  Nov.  1819. — To 
a  bill  against  an  occupier  for  an  account  of  tithes  arising  from  fai-ms  and  lands, 
situate  within  the  township  of  K.  in  the  parish  of  L.,  a  plea  that  the  defendant 
did  not  occupy  any  farm  or  lands  within  the  parish  of  L.  or  the  titheable  places 
thereof,  allowed. 

Bill  by  the  vicar  of  the  parish  church  of  Leeke,  for  an  account  of  the  small  tithes 
arising  from  the  defendants'  farms  and  lands,  situate  within  the  township  of  Kcpewicks, 
in  the  puiish  of  Lccke,  oi-  the  titheable  places  thereof,  charging  that  the  defendants 
were  all  living  and  residing  in  the  parish  of  Leeke  since  Novemlier,  KSl-1,  and  were  in 
the  occupation  of  farms  and  lands,  situate  within  the  township  of  Kejiewicks,  within 
the  said  vicarage  or  parish  of  Leeke,  from  which  they  hail  taken  tithealilc  matters,  &c. 

Kidson,  one  of  the  defendants,  liy  his  answer  stated,  that  he  had  paiil  the  tithes 
by  composition  to  an  agent,  appointed  under  a  sequestration. 

Mothersill  and  the  other  defendants  plt^•uled  severally  the  following  plea  in  bar,  as 
to  the  whole  of  the  discovery  and  relief  sought  by  the  bill,  that  he  was  not  in  November, 
LSI -J,  nor  had  he  since,  nor  was  he  then  in  the  possession  or  occupation  of  any  farm  or 
lands,  which  was  or  were  situate,  either  wholly  or  in  ])art,  within  the  [667]  vicarage 
or  |)arish  of  Leeke,  in  the  said  bill  mentioned,  or  the  titheable  places  thereof,  all  which 
defendant  averred  to  be  true,  and  pleaded  .same  in  bar,  humbly  demanding,  &c. 

The  plea  having  been  set  down  for  argument, 

Sprangcr,  in  support  of  it,  submitteil,  that  although  the  present  plea  was  negative 
in  foiin,  it  had  all  the  requisites  of  a  good  plea;  and  its  efl'ect  was  to  bring  the  c^iso 
to  a  single  point,  and  obviate  a  suit;  for  which,  if  the  [jle.a  shewed  that  tliero  could  bo 
no  foinidation,  which  was  the  object  and  purpose  of  every  plea  in  bar  in  Equity,  it 
ought  to  lie  allowed. 

l"'nnl]lani|ue  and  Kailhby  contended  that,  the  plea  being  negative,  denying  wiiat 
would  l)e,  if  the  denial  were  true,  mattei'  of  defence  to  the  bill,  it  could  not  be  main- 
tained as  a  plea.  They  submitted  that  jjcrjury  could  not  benssignc<l  upon  tlieaMidavit 
verifying  so  general  a  negative,  and  that  it  would  destroy  the  ellicvicy  of  most  bills  in 
Equity  if  defendants  were  allowed  to  get  rid  of  them  by  a  general  negative  pleii,  und 
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were  not  to  be  put  to  a  more  particular  denial  of  the  facts  negatived,  and  of  the 
collateral  matter,  by  answer.  It  is  stated  in  Lord  liedesdaie's  Treatise  on  Equity 
Pleading  (page  187,  3d  edit.),  that  "It  has  been  made  a  question  how  far  a  negative 
plea  can  be  good  ;"  and  he  refers  to  the  ease  of  Ntimnan  v.  Wallis  (2  Bro.  C  C.  143), 
where  [668]  Lord  Thurlow  determined  that  a  plea  in  abatement  that  the  plaintiff  was 
not  heir  could  not  be  supported  ;  and  although  his  Lordship  is  said  to  have  disapproved 
of  what  he  there  held  in  a  subsequent  case,  yet,  when  it  is  considered  that  in  that 
latter  case  {Hall  and  Othrrs  v.  Noi/es  and  Others  (3  Bro.  C.  C.  483))  the  question  was, 
whether  a  plea,  negativing  the  plaintiff's  right  to  a  discovery,  by  denying  the  title  on 
which  the  plaintiff  proceeded,  was  good.  Lord  Thurlow  merely  observed,  that  in  such 
a  case  the  plaintifi's  title  might  have  been  met  by  a  plea  ;  the  present  case,  where  the 
defendant  denied  this  fact  upon  which  his  own  liability  was  founded,  was  not  touched 
by  that  dictum,  but  was  within  the  principle,  that  a  general  negative  could  not  be 
pleaded  ;  but  the  facts  must  be  denied  by  answer  *. 

Another  objection  was,  that  the  plea  denied  the  occupation  of  lands  in  the  titheable 
places  of  the  parish,  which  was  matter  of  law. 

The  Loid  Chief  Baron  was  absent,  sitting  in  Equity  in  the  Exchequer  Chamber. 

Graham,  Baron.  It  appears  to  me  to  be  quite  clear  that  this  is  a  good  plea ;  and 
whatever  may  have  been  formeily  said  of  the  invalidity  of  negative  pleas,  the  more 
modern  cases  have  esta-[669]-blished  their  propriety  ;  and  I  cannot  conceive  how  it 
could  have  occurred  to  l^ord  Thurlow's  mind,  that  a  negative  plea  could  not  be  main- 
tained ;  and  indeed  it  appears  that  he  himself  afterwards,  on  further  consideration, 
held  his  doultt,  which  proceeded  on  technical  grounds,  to  have  been  unfounded,  and 
that  where  the  plaintiff  stated  his  title  as  a  partner,  and  the  partnership  was  denied, 
it  was  good  matter  of  plea.  This  is  in  substance  the  same  thing  ;  and  in  both  cases 
the  object  is  to  protect  the  party  from  an  account  which  the  plaintiff  has  clearly  no 
right  to  demand,  and  which  may  be  sbewn,  as  here,  by  a  direct  averment  completely 
answering  the  whole  case,  and  therefore  precluding  all  further  inquiry  as  to  any  col- 
lateral matter,  which  if  the  plea  were  true,  the  defendant  would  not  be  bound  to 
answer.  Nor  can  the  plaintiff  sustain  any  inconvenience  from  allowing  such  a  plea; 
for,  on  proving  the  defendants  occupation  of  any  lands  in  the  parish,  he  would  be 
entitled  to  the  account,  or  he  might  have  had  an  opportunity  of  examining  him  before 
the  Master.  I  am  therefore  clearly  of  opinion  that  these  pleas  are  good,  and  must  be 
allowed. 

Wood,  Baron,  of  the  same  opinion.  I  ha\e  no  doubt  that  these  pleas  are  good  on 
the  plain  principle  of  all  pleas  in  Equity  ;  that  if  true,  they  operate  to  put  an  end  to 
the  suit  at  once,  by  the  short  mode  of  putting  a  single  fact  in  issue,  instead  of  going 
on  at  great  and  unnecessary  length  to  answer  a  bill  which  has  been  tiled  without  any 
foundation.  The  truth  of  the  plea  may  [670]  be  put  in  issue  by  a  replication,  or  the 
defendant  might  be  examined  on  interrogatories.  There  is  no  analogy  between  pleas 
in  Equity  and  at  Law. 

Garrow,  Baron,  concurred. 

Per  Curiam.     Pleas  allowed. 

Langford  v.  Waghorn  and  Another.  Wednesday,  17th  Nov.  1819. — Replica- 
tion de  injuria  to  a  plea  of  title  in  defendant,  in  an  action  of  trespass,  cannot  be 
supported. — Where  a  defendant  under  terms  of  pleading  issuably,  &c.  demurs 
specially  to  such  a  replication,  because  it  traverses  all  the  matters  of  the  plea, 
whereas  it  should  have  traversed  only  one,  upon  which  a  proper  issue  might  have 
been  joined,  if  the  plaintiff'  treat  that  demurrer  as  a  nullity  and  sign  judgment, 
and  execute  a  writ  of  inquiry,  the  Court  will  set  all  the  proceedings  aside  with 
costs,  because  the  demurrer  is  fair  and  bona  fide,  and  the  defendant  is  not  pre- 
cluded by  the  terms  of  pleading  issuably. 

Comyn,  on  the  part  of  the  defendants,  had  obtained  a  rule,  calling  on  the  plain- 
tiff to  shew  cause  why  the  interlocutory  judgment,  which  had  been  signed  in  this 
cause,  and  the  writ  of  inquiry  executed  thereupon,  should  not  be  set  aside  for  irregu- 
larity, with  costs,  and  all  proceedings  in  the  mean  time  stayed. 

■*  Vide  Dolder  v.  Lord  Ilimtingfidd,  11  Ves.  283,  and  the  cases  cited;  Fauldcr  v. 
Stuart,  ib.  29(j ;  and  Shaiv  v.  Chiiuj,  ib.  303. 
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The  ;ifU<lu\il  .stated  that  the  action  was  coninienced  in  K.i.stor  Term,  and  that  tlie 
plaiiitil}'  dehvered  hi.s  declaration  of  that  Term,  to  which  the  defendants  pleaded — 
that  in  Trinity  Term  following  the  plaintifl'  delivered  a  replication  to  which  the 
defendants  demurred — that  the  demurrer  was  delivered  on  the  '2lst  July,  and  that 
the  defendants  were  not  under  terms. 

The  affidavit  also  stated  that  the  plaintiffs  attorney  soon  afterwards  returned  the 
demurrer,  re-[671]-fusing  to  accept  it,  and  threatening,  that  unless  the  defendants 
immediately  rejoined,  judgment  would  be  signed — that  the  defendants'  attorney  sent 
back  the  demurrer,  giving  notice,  that  if  judgment  should  be  signed,  the  Couit  would 
be  moved  to  set  it  aside,  but  that  notwithstanding  the  pl.iiiitili'  treated  the  demurrer 
as  a  nullity,  and  signed  judgment  and  executed  a  writ  of  innuiry. 

The  declaration  was  in  trespass  for  entering  the  plaintilfs  apartments,  and  dis- 
turbing him  therein,  and  taking  away  divers  articles  of  his  furniture.  A  second  count 
for  expelling  the  plaintitl',  with  a  common  count  de  bonis  asportatis. 

The  defendants  pleaded  the  general  issue  as  to  the  first  count ;  and  as  to  the 
second,  title  to  the  dwelling-house  in  which  &c.,  by  seisin  in  defendant  Waghorn, 
a  demise  by  him  to  a  third  person,  and  a  justification  of  defendant  Waghorn  there- 
upon, and  of  the  other  defendant,  as  his  liailift"  or  servant. 

The  plaintiff  replied — as  to  the  second  plea  of  the  defendants  as  to  said  ti'e-spasses 
in  the  introdiictorj'  part  of  that  plea  mentioned,  and  therein  attlempted  to  ])e  justified, 
— precludi  non  ;  (piia  de  injuria  sua  propria,  al)sque  tali  causa,  &e. 

To  that  replication  the  defendants  demurred  ;  for  that  the  plaintid'  had  thereby 
traversed  all  the  several  matters  contained  in  the  defendants  last  plea,  whereas  he 
ought  to  have  traversed  one  [672]  single  matter  only,  whereupon  a  proper  issue  might 
have  been  joined. 

Jones,  D.  F.  shewed  ('ause.  He  submitted,  that  as  the  motion  was  founded  upon 
an  affidavit  that  the  defendants  were  not  under  terms  to  plead  issuabl}',  yet,  as  that 
fact  was  denied  by  the  affidavits  on  the  part  of  the  plaintiff,  and  the  Court  will  not 
try  it  upon  affidavits,  it  must  therefore,  for  the  present  purpose,  be  taken  that  they 
were  inider  such  terms.  The  (juestion  then  would  be,  whether  the  special  demurrer 
was,  in  the  present  instance,  within  the  meaning  of  an  issuable  plea?  He  admitted 
that  a  demurier  may  be  so,  but  then  it  ought  to  be  a  fair  demurrer  substantially 
ap|)lying  itself  to  the  validity  of  the  action,  and  not  founded  on  a  mere  technical 
objection  to  the  pleadings.  In  Omi/  v.  ^Ishton  (.'!  Burr.  17S8)  and  Berry  v.  Anderson 
(7  T.  li.  530),  it  is  distinetl}'  laid  down,  that  the  defendant  cannot  put  in  a  special 
dcnuu'rer  when  he  is  under  the  terms  of  pleading  issuably.  So  Stonehouse  v.  I'owell 
(Saycr,  S8),  U'rijlil  v.  pMsaeU  (2  Bla.  92:J),  Cuiidnij  v.  S/wrlaiid  (1  East,  -111),  and  Bell 
V.  JJa  Costa  (2  Bos.  &  Pul.  446),  where  the  Court  held,  that  a  defendant,  who  is  under 
terms  to  plead  issuably,  is  not  at  liberty  to  take  advantage  of  any  objections  upon 
special  demurrer,  of  which  he  could  not  have  availed  himself  upun  a  general  demurrer. 
Now  here  the  objection  to  the  replication  is  substantially  this,  that  it  puts  in  issue 
all  the  different  material  allegations  o!  the  plea,  instead  of  taking  issue  [673]  upon  a 
single  point^  This  objection  can  only  be  supjwrted  upon  a  special  demurrer,  t'ullins 
V.  Il'iilker  (Sir  T.  liaym.  .jU),  and  Banks  v.  Parker  (Hob.  7G) ;  and  here  the  defendant 
has  demurred  specially'. 

Cotnyn,  in  su])port  of  the  rule.  The  distinction  always  is,  in  these  avses,  not 
between  a  special  and  a  gener.il  demurrer,  but  between  a  real  and  fair  demurrer,  and 
a  demurrer  without  good  cause:  Dewey  v.  Sopp  (2  Stra.  llf-o),  Xeslnll  v.  Farmer 
(Barnes,  108).  Now  here  the  replication  was  substantially  l>ad  ;  it  [lul  in  issue  all 
the  material  allegations  of  the  plea,  and  would  h.ive  cast  upon  the  defendant  iho 
necessity  of  proving  them.  Where  a  defendant  insists  ujwn  a  mere  matter  of  oxeuso, 
the  i)laintiir  may  reply  de  injuria;  but  where  the  defendant  by  his  plea  insists  on  a 
right,  such  a  re[)lieation  cannot  be  supported:  Crogate's  case  (8  Co.  (i7),  Umoper  v. 
MoiiJcfi  (Willes,  .")2),  Coekerill  v.  Armslronij  (ib.  !)iJ).  The  demurrer  therefore  was  a 
fair  demurrer,  and  not  without  good  cause  ;  and  it  was  in  fact  advised  by  coinisol. 

I'er  Curiam.  The  demurrer  was  a  fair  demurrer,  from  which  the  dcfendairt  is  not 
pr-ecluded  l)y  the  terms  of  plea<ling  issrrably.  The  plea  is  not  arr  excuse,  but  insists 
uporr  title;  ,iiid  the  re])licati()rr  uf  de  injitria  cannot  bo  supported.  They  thoroforo 
made  the 

Ivule  absolute. 

Ex.  Div.  u. — 35* 
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[674]     f^MiTH  V.  BArrERSBY.     Thursday,  18lh  Nov.  1819.— Production  by  plaiiitiH' 

a  rule,  obtained  by  defendant  for  payment  of   money  into  Court,  and    the 

.aster's  allocatur  of  a  certain  sum  for  costs  is  sufficient  evidence  of  the  plaintiff's 

election  to  take  the  sum  paid  into  Court ;  and  if  he  afterwards  proceed  for  the 

C'its  taxed,  and  not  paid,  he  need  not  prove  a  previous  demand  at  the  trial. — 

A  nonsuit  on  that  ground,  set  aside. 

This  cause  was  tried  at  the  last  Summer  Assizes,  at  Lancaster,  before  Mr.  Justice 
Bailey.  The  plaintiff  on  the  trial  merelj'^  gave  in  evidence  a  rule  obtained  by  the 
defendant,  for  payment  of  money  into  Court,  and  the  Master's  allocatur  of  a  certain 
sum  for  costs  in  pursuance  of  that  rule.  The  leaiiied  Judge  thought  that  evidence 
insufficient,  and  nonsuited  the  plaintiff,  with  liberty,  however,  to  move  to  enter  a 
verdict  with  nominal  damages.  A  rule  nisi  having  been  obtained  early  in  this  Term 
to  set  aside  the  nonsuit,  and  enter  a  verdict  accordingly  ; 

Jones,  D.  F.  now  shewed  cause,  submitting  that  the  evidence  upon  the  trial  was 
insufficient.  The  rule  for  payment  of  money  into  Court  was,  at  the  instance,  and  in 
favour  of  the  defendant ;  and  the  plaintiff'  might  still  have  proceeded,  if  he  had  chosen 
to  take  the  chance  of  recovering  a  sum  beyond  the  amount  paid  in  by  the  defendant. 
There  was  nothing  in  the  evidence  upon  the  trial  to  shew  that  the  plaintiff  accepted 
the  money  paid  into  Court,  instead  of  proceeding  for  an  ulterior  sum.  It  was  not 
proved  that  the  plaintiff  ever  served  any  notice  to  attend  the  fixation  of  costs,  or 
that  the  defendant  in  fact  ever  attended  such  taxation.  The  allocatur  onlj'  shews  the 
[675]  Master's  judgment  respecting  the  amount  of  costs,  but  that  might  have  been 
upon  an  ex  parte  taxation. 

[The  Court  here  inquired  whether,  according  to  their  practice,  the  taxation  of  costs 
under  these  circumstances  ever  took  place  ex  parte,  without  the  attendance  of  the 
defendant  or  his  attorney,  and  without  any  notice  to  attend  :  and  the  Master  certified 
that  such  taxation  never  took  place  without  the  attendance  of  the  defendant's  attorney, 
or  proof  of  notice  to  him.] 

It  was  then  contended,  that  where  the  defendant's  attorney  had  not  attended, 
proof  before  the  Master,  to  his  satisfaction,  was  not  sufficient,  but  regular  proof  should 
have  been  given  at  the  trial.  At  all  events  there  should  have  been  a  demand  of  the 
costs,  in  order  to  apprize  the  defendant  that  the  plaintiff  was  proceeding  in  the  action 
to  recover  the  costs  :  and  here  there  was  no  proof  of  any  demand. 

Starkie,  in  support  of  the  rule,  contended  that  the  evidence  given  was  sufficient. 
By  the  practice,  as  certified  by  the  Master,  the  taxation  could  not  have  been  ex  parte, 
and  without  notice.  Either  the  defendant's  attorney  attended,  or  he  must  have  had 
notice  to  attend,  of  which  the  allocatur  itself,  coupled  with  the  known  practice  of  the 
Court,  is  sufficient  proof :  and  therefore  no  demand  was  necessary.  The  taxation  of 
the  costs  by  the  plaintiff  shews  his  election  to  accept  the  [676]  money  paid  into  Court, 
with  the  costs  up  to  that  time.  In  the  case  of  Smith  v.  Smith  (2  Bos.  &  Pul.  N.  R. 
473),  the  Court  of  Common  Pleas  held,  that  if  a  defendant  pay  a  sum  of  money  into 
Court,  and  obtain  an  order  to  stay  proceedings,  on  payment  of  that  sum  and  costs,  and 
omit  to  pay  the  costs  when  taxed,  the  plaintiff,  after  taking  the  money  out  of  Court, 
may  proceed  without  a  previous  demand  of  the  costs. 

Per  Curiam.  The  case  of  Smith  v.  Smith  is  an  exjjress  authority  in  point,  and 
appears  to  us  to  have  been  well  decided.  The  proceeding  to  tax  costs  was  a  sufficient 
notice  that  the  plaintiff'  elected  to  accept  the  sum  paid  into  Court,  and  no  demand  was 
necessary. 

Eule  absolute. 


[677]  Weak,  on  the  demise  of  Burge  and  Another  v.  Calloway  and 
Others.  Tuesday,  iSd  Nov.  1819. — The  Court  will  in  some  cases  grant  a  new 
trial  of  an  ejectment,  where  a  verdict  has  been  found  for  the  defendant — as  where 
the  lessors  of  the  plaintiff  have,  since  the  trial,  discovered  that  they  had  conclusive 
evidence  of  a  material  fact  (the  marriage  of  their  ancestor)  which  they  failed  to 
prove  at  the  trial,  in  consequence  of  mistaking  the  christian  name  of  the  person 
to  whom  the  ancestor  had  been  married,  and  where  it  is  expected  that  they  may 
be  obliged  to  enter  to  avoid  a  tine  intended  to  be  levied  before  a  new  ejectment 
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e;ui  bo  bioiij^lit. — But  they  will  only  do  so  on  terms  of  the  costs  of  the  former 
trial,  and  the  application  for  the  new  trial  being  first  paid. 

On  the  trial  of  this  ejectment,  the  lessors  of  the  plaintiff  failed  in  proving  their 
case;  because,  when  they  had  shewn  (it  being  necessary  for  tiiem  to  prove  that  their 
graiidfathei  had  been  married)  that  he  was  married  to  a  woman  of  the  name  of  Joanna 
Forrest,  the  defendants  proved  that  Joainia  Forrest  had  been  married  to  another 
person.  They  afterwards  discovered,  by  the  register,  which  they  had  not  Ijcen  able 
to  find  before  the  trial,  that  the  giand-father  had  been  married  to  Ann  P'orrest,  and 
upon  that  they  moved  foi-  and  obtained  a  i-ule  to  .shew  cause  why  there  should  not  be 
a  new  trial,  on  an  affidavit  stating  the  above  facts,  and  that  if  a  new  trial  were  not 
granted,  the  lessors  of  the  plaintiti'  would  be  oliliged  to  make  an  entry  to  avoid  a  fine 
intended  to  be  levied. 

Gaselee  and  Casberd,  now  shewed  cause.  They  submitted  that  where  a  verdict 
had  been  found  for  the  plaintiff,  the  Courts  would  grant  a  new  trial,  but  not  where 
the  verdict  was  found  for  the  defendant;  Dobbs  v.  Passer  (2  Stra.  975),  Lessee  of 
Clymcr  v.  Littler  (1  Bl.  348),  Letgoe,  d.  Wheeler  v.  Pitt  (Barnes,  439),  and  that  there  was 
no  instance  where,  in  a  ca.se  like  [678]  the  present,  the  application  had  been  granted  on 
behalf  of  a  [)laintiff.  The  principle  of  tlie  rule  is,  that  the  Courts  will  not  change  the 
po.ssession,  and  the  plaintiff'  is  not  concluded. 

Pell,  Serjt.,  C.  F.  Williams,  and  W.  Adam,  supported  the  rule. 

The  Coni-t,  saying  that  this  was  a  case  in  which  the  making  aljsolute  the  rule  which 
had  been  granted  for  a  new  trial,  could  not  operate  to  the  injury  of  the  defendant,  and 
might  assist  the  justice  of  the  case,  under  the  circumstances,  made  the 

Kulo  ab.solute — for  a  new  trial,  on  payment  of  the  costs  of  the  preceding  trial,  and 
of  the  present  application. 

[679]     In  the  Exchequer  Chamber.    Coram  Kichakds,  Loud  Cuiki-  Baron. 

In  the  Matter  of  Mary  and  Ann  Janawav,  Infants.  Tuesday,  23(1  Nov.  KS19. 
— The  Court  refused  to  direct  an  infant  customary  heir  to  surrender  copyhold 
premises  to  a  purchaser,  which  had  been  sold  and  eonveyeil  to  him  by  the 
deceased  ancestor  of  the  infant,  for  valuable  consideration,  and  for  which  the 
ancestor  had  received  the  jjurehase  money  in  his  lifetime,  on  a  motion  made  to 
confirm  a  report,  which  found  those  facts,  and  that  the  infant  was  a  trustee 
within  the  7th  of  Ann.  on  the  ground  that  it  was  an  ex  parte  proceeding,  and 
non  constat  that  the  ancestor  was  competent  to  sell ;  and  therefore  the  Court 
would  not  declare  the  infant  a  trustee  within  the  statute. 

It  was  referred  to  the  Deputy  Remembrancer  by  order  of  the  Court  made  on  a 
petition  for  the  purjiose  of  compelling  a  surrender  of  copyhold  premises  In'  an 
infant  heii-,  to  a  purchaser  of  his  ancestor,  to  iiupiire  and  report  whetiier  Mary  and 
Ann  Janaway  were  infants,  and  if  so,  whether  they  were  trustees  within  tiio 
7  Ann.  ch.  19. 

The  Deputy  Remembrancer  thereupon  leported  as  follows  :  -That  Mary  Harris, 
spinster,  being  seised  oi-  possessed  to  her  and  her  licirs,  ai;cording  to  the  custom  of 
the  manor  of  Chertsey  Beomand,  Surrey,  of  (inter  alia)  the  heredit^imcnts  hereinafter 
mentioned  held  of  the  said  manor,  by  her  will,  bearing  date  the  Mth  of  December, 
17H8,  gave  and  devised  unto  her  nephew  .lames  Janaway,  son  of  her  sister  Ann 
Janaway,  and  to  his  heirs  and  assigns,  for  evei',  (inter  alia)  all  and  singular  the  .said 
])rcmises,  subject  to  the  ])ayment  of  two  annuities  in  the  said  will  given  !)y  the  sjiid 
Mary  llariis  to  her  sisters  Ann  .lanaway  and  i'lliz.ibelh  (lubliings,  for  their  respective 
lives;  that  at  a  general  C<jurt  Bai-on,  [680]  licld  the  2(!th  of  .lanuary,  17110,  for  the 
.said  manor  of  Cheitsey  Beomand,  presented,  that  the  .said  Mary  Harris  died  seised 
to  her  and  her  hoirs  of  and  in  the  said  hereditjiments,  held  of  the  said  manor,  and 
that  having  duly  surrendered  the  same  to  the  use  of  her  said  will,  ho,  the  said  James 
Janaway  thercn|)on  came  into  Court,  and  was  adnn'tted  to  (inter  alia)  all  the  .said 
premises,  to  hold  to  him,  his  heiis  and  assigns,  for  ever,  (subject  to  the  payment  of 
the  said  auiniities)  at  the  will  of  the  lords  of  the  said  manor,  according  to  the  custom 
thereof.  That  at  anothei' C'ouit  Baron,  helil  the  21tii  of  .Ijinuary,  l.soil,  for  the  said 
manor,  the  homage  presented  a  certain  surrender  tukcn  out  of  Court,  (to  wit)  on  the 
Gth  day  of  September,  lf>Ot<,  whereby  the  said  James  Janaway  surrendered  the  afore- 
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said  premises,  with  their  appurtenances,  whereto  he  was  so  admitted  tenant  at  the 
aforesaid  Court  Earon,  on  the  26th  of  January,  1790,  to  the  use  and  behoof  of 
Abraham  Holden  Turner ;  and  (stating  a  mortgage  to  him)  that  the  annuitants  were 
both  since  dead  ;  and  that  by  an  indenture  tripartite,  dated  the  6th  of  February,  181 1, 
made  between  the  said  James  Janaway  of  the  first  part,  the  mortgagee  of  the  second 
part,  and  Mary  Tippet  of  the  third  part — (after  reciting  the  title  of  Janaway  to  the 
premises,  and  the  mortgage  surrender,  and  that  the  said  Mary  Tippet  had  contracted 
with  the  said  James  Janaw'ay  for  the  sale  to  her  of  the  said  pieces  of  land,  at  the  sum 
of  -i'JGl.,  and  that  the  whole  of  the  said  mortgage  debt,  and  some  interest  still  remained 
due  and  owing,  and  that  the  mortgagee,  [681]  being  satisfied  with  the  securit}'  of  the 
other  premises,  did,  upon  the  request,  and  for  the  accommodation  of  him,  the  said 
James  Janawa\%  thereby  consent  to  his  receiving  from  the  said  Mary  Tippet  the  whole 
of  her  said  purchase  mone}-  of  1261.,  and  did  further  agree  to  receive  the  said  lands 
sold  to  her  from  his  said  mortgage) — it  was  witnessed  that  in  consideration  of  five 
shillings  to  the  said  Abraham  Holden  Turner,  in  hand,  paid  by  the  said  Mary  Tippet, 
he  (the  mortgagee)  did  remise,  release,  and  for  ever  (juit  claim  to  the  said  Maiy 
Tippet,  her  heirs  and  assigns,  so  much  and  such  part  of  the  said  lands  and  heredita- 
ments, thereinliefore  mentioned  to  have  been  sold  by  the  said  Jamas  Janaway  to  the 
said  Maiy  Tippet,  her  heirs  and  assigns,  as  aforesaid  ;  to  the  intent  that  the  same 
lands  and  hereditaments  so  agreed  to  lie  sold  to  the  said  Mary  Tippet,  her  heirs  and 
assigns,  might  be  wholly  and  absolutelj?  exonerated  and  discharged  from  the  s.iid 
mortgage  so  surrendered,  and  the  principal  and  interest  monies  therebj'  secured,  and 
all  claims  and  demands  in  respect  thereof.  And  it  was  hy  the  said  indenture  further 
witnessed,  that  in  consideration  of  4201.  paid  by  the  said  Mary  Tippet  to  the  .said 
James  Janaway,  he  did  {&c-)  covenant,  promise,  and  agree  with  and  to  the  said  Mary 
Tippet,  her  heirs,  executors,  administrators  and  assigns,  that  he,  the  said  James 
Janaway,  his  heirs,  executors,  administrators  and  assigns,  should  and  would,  at  the 
then  next  general  Court  Baron  to  be  holden  in  and  for  the  said  manor,  in  due  form 
of  law,  surrender  the  last  thereinbefore  stated  premises,  with  their  ap-[682]-purte- 
nanccs  thereinbefore  mentioned,  and  described  to  be  sold  as  aforesaid :  and  which 
deed  was  duly  executed  by  the  said  James  Janaway  and  the  mortgagee,  with  a  receipt 
for  the  consideration,  indorsed. 

And  the  Deputy  Remembrancers  also  found,  that  upon  the  execution  of  the  said 
indenture  of  the  6th  of  Feliruary,  1811,  the  said  Mary  Tippet  entered  on  the  said 
copyhold  hereditaments  comprised  therein  and  continued  in  the  possession  thereof 
as  owner  until  the  time  of  her  decease  :  and  that  the  said  James  Janawaj'  departed 
this  life  intesUvte  in  or  about  the  3d  day  of  October,  1818,  having  had  only  three 
children,  one  of  whom  died  an  infant  at  the  age  of  three  months,  or  thereabouts  ;  and 
that  the  said  Mary  Janaway  and  Ann  Janaway,  which  said  Mary  Janaway  and  Ann 
Janaway  survived  him,  and  then  were  his,  the  said  James  Janaway 's  co-heiresses  at 
law,  according  to  the  custom  of  the  said  manor  of  Chertsey  Beamand.  That  the  said 
Mary  Tippet,  by  her  will,  dated  the  lUth  of  July,  181-i,  duly  executed  as  by  law 
re(iuired  to  pass  real  estates  of  inheritance,  gave  and  devised  (inter  alia)  unto  her 
son  William  Henry  Tippet,  the  premises  in  question,  to  hold  to  him,  his  heirs  and 
as.signs,  for  ever.  And  he  found  that  the  said  Mary  Tippet  died  in  June,  181-1  :  and 
that  the  said  James  Janaway  never  having  surrendered  the  copyhold  hereditaments 
comprised  in  the  said  indenture  of  the  6th  of  February,  1811,  to  the  use  of  the  said 
Mary  Tippet,  her  heirs  and  assigns,  was,  at  his  death,  a  trustee  of  the  same  for  the 
said  Mary  Tippet,  her  heirs  [683]  and  assigns ;  and  that  the  said  Mary  Janaway  and 
Ann  Janaway,  as  his  co  heiresses  at  law,  were  then  co-trustees  of  the  same  for  the 
said  William  Henry  Tippet.  And  that  the  said  Mary  Janaway  attained  her  age  of 
twenty-one  years,  in  the  month  of  June  last;  but  that  the  said  Ann  Janaway  was 
still  an  infant,  viz.  of  the  age  of  sixteen  years,  or  thereabouts  ;  and  that  therefore  the 
said  Ann  Janaway  was  such  a  cotrustee  as  aforesaid,  within  the  statute  of  the 
7th  year  of  Ann. 

Beanies  now  moved  to  confirm  the  report,  and  that  the  infant  trustee  might  be 
directed  to  convey  accordingly. 

He  submitted  that,  although  this  precise  question  had  never  been  expressly  ruled, 
the  authorities,  as  far  as  they  went,  were  all  in  favor  of  the  object  of  the  petitioner : 
and  in  Watkins  on  Copyholds  (vol.  ii.  p.  63,  191),  cases  are  cited  to  shew  that  copy- 
holds are  within  the  statute. 
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III  the  special  ease  drawn  up  for  tliu  opinion  of  the  Court  of  Kinij's  I'ench,  in 
liut:,  d.  Ilaniuin,  v.  Morgan  (7  T.  K.  lOt),  on  a  question  of  the  descent  of  a  cop_vhold 
estate,  it  is  expressly  stated  that  the  infant  customary  heir  of  his  ancestor  (to  whom 
the  tenant  in  fee  had  mortgaged  and  suirendered  the  premises,  and  which  had 
descended  on  the  infant  who  had  been  admitted  tenant),  had,  by  virtue  of  an  order 
of  the  Court  of  Chancery  (the  [684]  mortgage  money  and  interest  having  been  paid 
to  the  mortgagor's  executor),  suriendercd  the  ])remises  into  the  hands  of  the  lord, 
to  the  use  of  the  mortgagor.  It  was  also  held,  in  an  Anonymou-t  caxe  in  Comyns's 
Reports  (Com.  Rep.  61.5),  that  an  infant  feme  covert,  being  a  trustee,  might  be 
ordered  to  levy  a  tine  unrler  the  statute.  In  Ex  parte  Sniilh  (Ambl.  G24),  and 
AV  ]>arle  Johnson  (3  Atk.  5-59),  the  Court  of  Chancery  directed  the  infants  to  convey 
by  recovery  ;  and  in  Ex  park  Anderson  (.o  Ves.  240),  the  Master  of  the  Rolls,  on  the 
authority  of  Lord  Thurlow,  who  there  professed  to  act  on  former  decisions,  directed 
an  infant  to  convey  an  estate  in  Calcutta;  and  in  those  two  last  cases  the  orders  were 
founded  on  the  generality  of  the  stiitute.  In  Ereli/n  v.  Forfter,  the  Lord  Chancellor, 
being  referred  to  Ex  parte  Anderson,  agreed  (although  he  refused  on  motion  to  grant 
an  oi'der,  that  an  infant  mortgagee,  on  the  mortgagor's  paying  the  money  into  Court, 
should  reconvey  lands  in  Ireland)  that  there  would  have  been  no  objection  to  it  on 

petition.     So  also  in  v.  Hancock  (17  Ves.  38.3),  an  infant  trustee  was  held  to 

be  within  the  statute,  notwithstanding  he  had  an  interest  as  co-executor  and  co- 
residuary  legatee :  and  in  Ex.  parte  Bellamy  (2  Cox,  422),  an  infant  mortgagee  was 
held  to  be  within  the  statute,  whether  he  were  beneficially  interested  in  the  mortgage 
money  or  not ;  and  in  all  those  latter  cases,  the  Court  proceeded  on  the  principle  th.it 
the  statute,  being  remedial,  ouglit  to  be  construed  exten.sively  and  liberally. 

[685]  There  are  also  cases  where  a  constructive  trustee  has  been  held  to  be  within 
the  st.itute,  as  in  l/olncorth  v.  Lane  (Moseley,  197),  where  (a  case  of  Bertie  v.  Vernon, 
having  been  cited  as  establishing  that  the  heir  of  a  vendee  was  held  to  be  within  the 
act  a  trustee  for  a  person  who  had  paid  the  purchase  money),  it  w;is  deternn'ned,  tliat 
the  heir  was  a  trustee  for  the  executor  of  a  mortgagee.  He  also  cited  a  MS.  case  of 
Exjjarte  Fernmi(lj),  taken  [686]  from  the  Register's  Book,  as  deciding,  only  two  years 

(It)  2  P.  W.  '>i9.  That  case,  as  cited  at  length  u])on  the  present  occasion,  is  ivs 
follows  :  — 

[Copied  from  the  Register's  Book,  made  by  Mr.  Bedwell,  entering  Register. 
Reg.  Lili.  S,  l728,"fol.  423.] 

Jane  Vernan,  Ex  jiurte.     Tuesday,  l.'ith  .luly  1729. 

"Whereas  liy  an  order  of  the  Gth  of  .lime  last,  it  was  referred  to  .Mr.  Tliomas 
Bennett,  one  of  the  Masters  of  this  Court,  to  examine  and  certify  wliellicr  Henry 
Kllingham,  the  infant  in  the  said  order  mentioned,  was  not  a  trustee  of  the  piemises 
in  the  saiil  order  likewise  mentioned,  within  the  intent  and  meaning  of  the  sUitiite  of 
the  7th  year  of  the  reign  of  the  late  Queen  Anne,  entitled,  "  An  act  to  enable  infaiiU 
who  ;ii-c  seised  of  estates  in  fee  in  trust,  or  by  way  of  moitgage,  to  make  coin'cyances 
of  such  estates."  Now,  upon  motion  this  day  made  into  this  Court  by  Mr.  Williams, 
of  counsel  with  the  said  Jane  Vernon,  it  was  alledged,  that  in  piiisuancc  of  the  said 
order,  the  s.iid  Master  made  his  report,  dated  the  18th  (hiy  of  .hine  last,  and  hath 
ccrtiiied,  that  by  indentuies  of  Ic.isc  and  ielca.se,  dated  the  18th  ami  19th  days  of 
Seiitember,  9  Ann.  nuj).  Kegiii;f,  1710,  niadc  lictwcen  Miles  Frcarson,  of  l.ondon, 
Clolhworkcr,  of  the  one  p.ut,  and  \V.  Monk,  litizon  .ind  draper,  of  London,  of  the 
other  part,  the  .«aid  Miles  Frear.son,  in  consideration  of  7n|.  to  him  paid,  did  giant, 
release,  and  convey  to  the  said  W.  Monk  .inil  his  heirs,  .•ill  i  he  mcssiiagi's  or  tciicmenl.s, 
with  the  appurtenances,  in  Whitchurch,  in  the  county  of  Sonlhampton,  in  Cliiiicii- 
.street,  then  or  late  in  the  tcnuie  or  occupation  of  Richard  Sniilh,  biickl.iyer,  and 
Mary  Skeat,  widow,  in  the  said  indenture  particularly  mentioned.  And  the  said 
Master  found,  that  .loseph  Lee,  of  London,  merchant,  by  his  allidavit,  swore  that  lio 
believed,  that  the  name  of  the  .said  \V.  Monk  was  miule  use  of  in  the  sjiid  conveyance 
ill  trust,  for  Thomas  Vernon,  then  of  London,  merchant,  since  deceased  ;  and  that  ho 
believed  the  purchase  money  paid  to  the  saicl  Miles  Kre.uson  for  the  said  ]iionii»eH, 
was  the  proper  money  of  the  said  Thomas  X'enioii  :  for  tluit  the  .said  .lo.seph  Leo 
found  an  entry  made  in  the  cash  liook  of  the  said  Thomas  X'einoii  by  John  lioodman, 
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after  the  passing  of  the  act,  that  the  infant  [687]  heir  of  a  nominal  vendee  in  trust 
being  reported  to  be  within  the  statute,  might  be  ordered  to  convey  [688]  to  the 
devisee  of  the  real  purchaser,  as  being  the  cestui  que  trust. 

Upon  those  authorities,  added  to  the  equity  of  the  case,  where  the  ancestor  had 
actually  received  the  money,  and  conveyed,  as  far  as  be  could  convey,  the  inheritance 
of  copyhold  premises,  he  submitted  that  the  present  was  a  case  fairly  within  the 
purview  of  the  act,  and  the  principle  of  all  the  authorities. 

Richards,  Lord  Chief  Baron.  This  is  quite  a  clear  case  upon  the  face  of  it,  in 
my  view  of  the  facts.  In  the  case  of  a  mortgagee  and  the  [689]  executors  of  the 
mortgagor,  the  reaon  is  quite  plain  and  obvious.  There  is  nothing  in  the  infant 
mortgagee  but  the  pure  legal  estate,  in  trust  for  the  executors  of  the  mortgagor,  and 
on  payment  of  the  mortgage  money  and  interest,  he  must  undoubtedly  re-convey. 
But  do  not  let  me  be  told,  that  because  questions  coming  near  this  have  been  deter- 
mined without  opposition,  that  such  determinations  are  authority  binding  on  me.  I 
know  very  well  that  extraordinary  decrees  are  often  made  where  no  objection  is  taken  ; 
but  there  are  many  instances  where  purchasers  have  been  ruined  by  taking  estates 

(who  was,  at  the  time  the  said  deeds  bore  date,  cashier  to  the  said  Thomas  Vernon, 
and  with  whose  hand-writing  he  was  well  acquainted,)  purporting  that  there  was  paid 
by  the  .said  John  Goodman,  out  of  the  said  Thomas  Vernon's  cash,  on  or  about  the 
27th  of  the  same  September,  1710,   711    l-5s.  for  a  house  bought  liy  William  Monk, 
foi'  his  account,  at  Whitchurch,  and  for  drawing  of  writings  which  he,  the  said  Joseph 
Lee,  believed  was  for  the   purchase  of  the  said  tenement  in  Whitchurch  aforesaid. 
And   he  found,  that  by  indentures  of  lease  and  release,  dated  the  21st  and  22d  of 
September,   1710,  made  between  the  .said  W.   Monk  of  the  one  part,  and  the  said 
Joseph  Lee  of  the  other  part,  the  said  W.  Monk,  in  consideration  of  the  sum  of  701. 
did  gi-ant  and  convey  to  the  said  Joseph   Lee,  his   heirs  and  assigns,  all  the  said 
premises,  with  the  appurtenances  ;  and  it  appeared  by  the  said  atfida\'it  that  the  said 
Joseph  Lee  paid  the  said  purchase  money  to  the  said  Thomas  Vernon.     And  the  said 
Master  fuither  found,  that  by  indenture  of  bargain  and  sale  inroUed,  beai'ing  date  the 
11th  October,  1721,  made  between  the  said  Joseph  Lee  and  his  wife  of  the  one  part, 
and  Henrv  Ellingham,  citizen,  and  merchant  taylor,  of  London,  of  the  other  part,  and 
by  a  tine  levied  by  the  said  Joseph  Lee  and  his  wife,  in  consideration  of  1001.  mentioned 
to  be  paid  by  the  said  Henry  Ellingham  to  the  said  Joseph  Lee,  the  said  Joseph  Lee 
did  bargain,  sell,  and  convey  the  said   messuages  or  tenement  and  yard,  with  the 
appurtenances,  to  the  said  Henry  Ellingham  and  his  heirs :  and  he  also  found,  that 
the  said  Joseph  Lee,  by  his  affidavit,  swore,  that  the  said  Thomas  Vernon  made  good 
to  the  said  Joseph  Lee  the  sum  of  701.  for  the  purchase  of  the  said  premises,  and  that 
the  701.  was  the  real  consideration  made  good  to  the  said  Joseph  Lee  for  the  said 
purchase  ;  and  that  no  part  of  the  said  701.,  or  other  money  whatsoever,  was  paid  by 
the  .said  Henry  Ellingham  to  the  said  Joseph  Lee,  for  the  said  premises,  or  any  part 
thereof  ;  and  that  he  believed  the  name  of  the  said  Henry  Ellingham  was  made  use  of 
in  the  said  conveyance,  in  trust  for  the  said  Thomas  Vernon  ;  and  that  the  said  con- 
veyance so  made  by  the  said  Joseph  Lee  and  his  wife  to  the  said  Henry  Ellingham  as 
aforesaid  was,  by  the  direction  and  nomination  of  the  said  Thomas  Vernon.      And 
he  also  found,  that  William  Ellingham,  the  uncle,  and  Arthur  Ellingham,  the  great 
uncle  of  the  said  Henry  Ellingham,  the  infant,  by  their  affidavit,  swore,  that  the  said 
Heiny  Ellingham,  the  infant's  father,  died  about  September,  172-5,  leaving  the  said 
Henry  Ellingham  his  eldest  son  and  heir,  who  was  an  infant,  about  the  age  of  six 
years  ;  and  that  they  believed,  that  the  name  of  the  said  Henry  Ellingham  (the  father) 
being  the  said  Thomas  Vernon's  particular  acquaintance,  and  for  many  years  employed 
by  him  as  his  packer  in  his  trade  to  Turkey  ;  and  that  the  said  Henry  Ellingham,  the 
father,  nevei'  paid  any  money,  or  any  other  consideration,  for  the  purchase  of  the  said 
premises,  nor  ever  was  in  possession,  or  received  any  rent  for  the  same  to  his  own 
use  ;  but  that  the  said  Thomas  Vernon  was  in  possession  thereof  to  the  time  of  his 
death,  and  kept  the  deeds  relating  to  the  same  :  and  that  the  said  William  Ellingham 
particularly  said,  that  he  had  heard  his  said  brother,  Henry  Ellingham  (the  father) 
declare,  in  his  life-time,  that  he  was  only  a  trustee  for  the  said  Thomas  Vernon  :  and 
that  the  said  William  Ellingham  further  swore,  that  after  the  death  of  the  said  Henry 
Ellingham,  his  brother,  the  said  Thomas  Vernon  proposed  that  the  said  tenement 
should  be  conveyed  to  him,  the  said  William  Ellingham,  as  a  trustee  for  the  said 
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where  the  infant  heirs  have  not  been  within  the  st<itiite  of  Anne,  and  conipellalile  to 
perfect  their  title. 

I  will  ask,  whether  any  one  ever  heard  of  an  infant  customary  heir  of  a  copy 
holder  being  considered  a  trustee  within  the  statute,  and  therefore  bound  to  surrender, 
because  his  ancestor  may  have  conveyed  the  premises  to  a  purchaser  in  his  life  time? 

I  am  called  upon  by  this  petition  to  take  an  estate  out  of  the  hands  of  an  infant 
at  once,  upon  an  ex  parte  proceeding,  and  compel  him  to  surrender  it,  although  it 
might  turn  out,  after  all,  that  the  ancestor  was  insane,  or  otherwise  incompetent  to 
convey  ;  and  that  in  the  absence  of  the  iTifant.  The  .same  ease  was  before  the  whole 
Court  last  summer.  For  myself,  I  have  no  hesitation  in  saying  that  I  have  not  the 
least  doubt  upon  the  matter.  The  petitioner  can  apply  elsewhere  if  he  [690]  thinks 
proper.     I  shall  not  make  the  order  most  certainly. 

This,  it  must  be  considered,  is  always  necessarily  an  ex  parte  proceeding,  and  if  a 
conveyance  were  made  by  an  infant  even  under  the  order  of  the  Court,  it  would  not 
be  valid  if  he  were  not  within  the  act  of  parliament. 

These  things,  I  am  sorry  to  observe,  pass  too  often  entirely  sub  silentio. 

Harrison  v.  Barry,  Esq.  Sheriff  of  Cheshire.  Friday,  26th  Nov.  1819.— In  an 
action  against  the  sheriff  for  removing  goods  taken  in  execution,  without  paj'ing 
the  landlord  a  year's  rent,  it  is  not  necessary  to  prove  that  a  year's  rent  is  due. 
It  is  sullicient  to  prove  the  occupation  by  the  terant. — It  lies  on  the  defendant 
to  shew  that  the  rent  has  all  been  paid. — Such  a  claim  may  be  supported  for 
forehand  rent,  or  rent  stipulated  by  the  lease  to  be  paid  in  advance,  as  being 
rent  due  within  the  statute  of  Anne  :  and  such  rent  may  l)e  distrained  for  by  the 
landlord,  although  he  is  aware  that  an  execution  is  about  to  be  sent  down  at  the 
suit  of  a  judgment  creditor. — If  a  landlord,  who  has  distrained  for  rent,  does  not 
sell  within  tiie  five  days  by  arrangement  between  him  and  the  tenant,  that  is  no 
proof  per  se  of  collusion. — The  Jury  having  found  a  verdict  for  the  defendant 
undci-  circumstances  allbrding  ground  for  the  objections  so  ovei'-rnled  in  this 
•    case,  the  Court  ordered  a  new  trial. 

The  declaration  stated  that  one  Thomas  .Shawero.ss  held  and  occupied  a  certain 
farm  and  premises  in  the  parish  of  Cheadle,  in  the  county  of  Chester,  at  the  yearly 
I'cnt  of  1401. — that  on  the  1st  May,  1819,  a  large  sum  of  money,  to  wit,  SSOl.  for  two 
years  rent  had  become  due,  and  was  owing  from  Shawcross  to  the  plaintill' — that  the 
defendant,  as  sheriff  of  Cheshire,  on  the  17th  May,  1819,  by  virtue  of  a  writ  of  tieri 
facias  issued  at  the  suit  of  James  Wright,  upon  a  judgment  obtained  by  him  against 

Thomas  Vernon,  in  the  same  manner  as  the  said  Henry  Ellingham,  the  father,  was 
before  a  trustee  for  the  said  Thomas  Vernon,  in  relation  to  the  said  messuage,  to  which 
he  the  said  William  Kllingham  consented,  but  nothing  was  done  in  regard  the  said 
Thomas  \'ernon  died  soon  after.  And  the  said  Master  found  that  one  John  Hunt 
had,  by  his  allidavit,  sworn  much  to  the  same  effect  as  the  said  Joseph  Lee  and  William 
Ellingham  had  sworn  ;  and  particularly  that  the  saiil  estate  was  let  for  no  more  than 
40s.  per  annum,  and  that  the  said  J(weph  Lee  was  servant  and  book-keeper  to  the 
said  Thomas  \'ernon,  for  several  years  ;  and  that  the  said  Thomas  \'ernou  did  often 
make  use  of  the  name  of  the  said  Joseph  L(!e,  as  a  trustee  for  him  in  deeds,  and  other 
writings.  And  the  said  Master  did  further  certify,  that  he  foinid  thai  the  said  Thom.is 
\'ernon,  by  his  last  will  in  writing,  dated  the  2Gth  of  June,  1723,  jjiovcd,  as  well  in 
this  Court,  as  in  the  Spiritual  Court,  devi-sed  all  his  real  estate  unto  his  wife,  the  said 
Jane  Vernon  and  her  heirs,  so  that  upon  the  whole  matter,  the  said  Master  conceived 
the  said  infant,  Henry  Ellingham,  had  no  interest  in  the  premises,  save  only  in  trust; 
for  the  said  Thomas  Vernon,  and,  as  the  said  Master  conceived,  was  within  the  intent 
and  meaning  of  the  said  act  of  Parliament  of  the  7th  year  of  the  late  (,>ueen  Anne, 
and  that  he  ought  to  convey  the  said  prcnn'scs  to  the  said  Jane  Vernon  and  hei'  heii-s, 
as  being  the  devisee  of  the  real  estate  of  the  said  Thomas  \'crnon,  doceiu'^ed.  It  w.'W 
therefore  prayed,  that  the  saiil  llemy  I'lllingham,  the  infant,  may  convoy  the  said 
premises  to  the  said  J.inc  Vernon,  pinsuant  to  the  said  act  of  Parliament  and  the  said 
Master's  report,  which  this  Court,  on  hearing  of  Mr.  Weldon,  of  counsel  for  the  saicl 
infiuil,  liclcl  reasnnalilc,  and  did  order  the  same  accordingly. 
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Sh.iwcross,  [691]  seized  and  took  divers  cattle,  goods,  and  chattels  of  Shawcross  upon 
the  premises — that  afterwards,  but  before  the  removal  of  the  goods  and  chattels 
seized,  the  plaiiitiiT  gave  notice  to  the  defendant  of  the  said  rent  due  to  him  from 
Shawcross,  yet  that  the  said  defendant  contriving  &c.,  removed  the  said  cattle  off 
the  premises,  without  paying  or  satisfying  to  the  said  plaintiff'  his  rent  or  any  part 
thereof,  contrai-y  to  the  statute  &c. 

The  second  count  stated  that  Shawcross,  for  a  long  time,  to  wit,  three  years,  bad 
held  and  enjoyed  a  certain  farm  and  premises  in  the  said  parish  of  Cheadle,  by  virtue 
of  a  demise  thereof,  at  the  yearly  rent  of  4401.  ;  and  that  on  &c.  a  large  sum  of 
money,  to  wit,  SSOl.  of  the  said  rent  being  due  and  in  arrear  from  Shawcross  to  the 
plaintiff,  the  said  plaintiff',  according  to  the  form  of  the  statute  >Vc.,  had  seized  and 
taken  divers  goods  and  chattels  (enumerating  them)  then  being  in  and  upon  the 
premises,  as  for  and  in  the  name  of  a  distress,  for  the  said  rent  in  arrear  ;  and  that 
vi'hilst  the  said  goods  and  chattels  were  in  the  possession  of  the  bailiff'  of  the  plaintifT, 
and  in  and  upon  the  premises,  tlie  defendant  contriving  &c.,  rescued,  seized,  took,  and 
carried  away,  the  said  goods  and  chattels,  contrary  to  the  form  of  the  statute  &c., 
whereby  the  plaintiflT  was  deprived  of  the  means  of  obtaining  satisfaction  of  his  rent, 
and  of  the  costs  and  charges  of  the  distress.  The  third  count  was  in  tro\'er.  The  plea 
was  the  general  issue. 

[692]  The  cause  was  tried  at  the  Chester  Summer  Assizes,  1819,  before 
Warren,  Ch.  J.  and  Marshall,  J.  The  evidence  given  on  the  trial  was  of  very 
consideralile  length  ;  but  the  only  facts  material  to  the  points  of  law,  which  were 
ultimately  raised,  were  these  :  The  plaintiff'  proved  a  demise  of  the  farm  in  question 
to  Shawcross,  and  contented  himself  with  shewing  the  occupation  by  Shawcross, 
without  giving  any  explanation  of  the  state  of  accounts  between  Shawcross  and  him, 
and  declined  calling  Shawcross  to  state  whether  any  and  what  rent  was  in  arrear, 
although  he  ^^•as  in  Court.  It  was  admitted  that  part  of  the  rent  claimed  was  a 
forehand  rent.  It  further  appeared  that  the  plaintiff'  was  aware  of  the  judgment 
having  been  obtained  against  the  tenant,  and  that  execution  was  about  to  be  sent 
down  against  Shawcross — that  he  distrained  a  few  days  before  the  fieri  facias  could 
be  sued  out  according  to  the  practice  of  the  Court — that  he  did  not  sell  at  the  end 
of  five  days,  but  obtained  from  the  tenant  a  consent  to  extend  the  time  for  selling  for 
an  indefinite  period,  and  that  he  left  the  distress  with  the  tenant's  wife  for  the  purpose 
of  her  keeping  nominal  possession,  there  were  other  circumsfcinces  of  suspicion.  Objec- 
tions were  made  in  point  of  law  by  the  defendant's  counsel,  which  were  over-ruled  by 
the  Court.  They  were  principally  those  which  were  afterwards  discussed  on  the 
motion  for  the  new  trial.  The  case  then  went  to  the  Jury,  and  the  two  following 
questions  of  fact  were  left  to  them.  First,  whether  they  were  satisfied  that  the  rent 
was  justly  due  from  Shaw-[693]-cross  to  the  plaintiff'?  Secondl}^,  whether  the  posses- 
sion under  the  distress  was  bona  fide,  or  whether  it  was  colourable  and  collusive,  and 
for  the  purpose  of  delaying  creditors?  The  Jury  found  a  general  verdict  for  the 
defendant. 

Evans,  W.  I),  early  in  this  Term  moved  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted.  He  insisted  that  the  verdict  was 
contrary  to  all  the  weight  of  evidence  in  the  cause — and  that  the  plaintiff'  having 
shewn  the  demise  by  him,  and  the  occupation  by  Shawcross,  it  lay  upon  the  defendant 
to  prove  that  the  rent  was  paid,  in  the  absence  of  evidence  of  which  the  inference  was, 
that  it  still  remained  due. 

With  respect  to  the  forehand  rent,  he  contended  that  it  might  as  well  be  distrained 
for  as  rent  in  respect  of  a  by -gone  occupation.  As  to  the  possession,  he  urged  that 
there  was  by  no  means  sufficient  evidence  to  support  the  conclu.sion  that  it  was 
fraudulent :  that  though  the  landlord  continuing  in  possession  after  the  five  days 
without  selling,  was  prima  facie  a  ti'espasser,  as  was  held  in  ll'iiilerhourne  v.  Manjan 
(11  East,  39.5),  3'et  that  it  was  competent  to  the  tenant  to  consent  to  an  enlargement 
of  the  time,  which  consent  was  valid,  not  only  as  against  the  tenant,  but  also  as  against 
any  party  claiming  under  him,  or  under  any  execution  against  his  property.  A  rule 
having  been  obtained, 

[694]  Jones,  D.  F.  and  Law,  W.  J.  now  shewed  cause.  They  contended  that  the 
two  questions  of  fact  were  properly  left  to  the  Jury,  and  being  decided  by  them, 
there  was  no  reason  to  disturb  the  verdict.  It  was  consistent  with  the  evidence 
given  in  the  cause,  that  every  shilling  of  the  rent  might  have  been  paid  ;  for  no 
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ex[)hiiiatioii  \v;is  given  of  the  state  of  the  aceoimts  between  the  lanilloid  and  the 
tenant ;  and  it  is  observable  that  Shawcross,  the  tenant,  was  in  Court  ;  but  the 
plaintiff"  did  not  venture  to  call  him.  It  is  true,  that  where  an  action  is  brought  by 
a  landlord  against  a  tenant  after  proof  of  a  demise  and  of  occupation  under  it,  the 
burthen  is  cast  upon  the  tenant  of  discharging  himself  by  proving  the  payment  of 
rent :  tiie  rea.son  of  which  is,  that  the  tenant,  if  he  has  paid,  must  be  expected  either 
to  ha\e  witnesses  to  prove  the  fact  of  jiayment,  or  a  written  receipt  to  shew  it.  But 
the  same  rule  ought  not  to  hold  in  an  action  between  the  landlord  and  a  third  person, 
who  is  not  privy  to  the  transactions  between  the  landlord  and  the  tenant,  and  has 
no  means  of  knowing  what  p;ij'raents  were  made,  what  witnesses  were  present,  or 
what  receipts  were  given.  It  is  not  too  much  to  e.xpect  that  as  against  a  bona  fide 
creditor,  enforcing  his  execution,  the  landlord  should  give  reasonalile  evidence  of  rent 
being  due,  and  not  east  the  proof  of  the  negative  upon  a  stranger.  As  tx)  the  question 
of  fraudulent  possession,  that  was  peculiarly  a  question  for  the  Jury. 

[C95]  Secondly,  the  distress  at  all  events  could  not  be  maintained  in  respect  of 
the  forehand  rent.  The  general  rule  is,  that  a  landlord  cannot  distrain  till  after  the 
efflux  of  the  time,  in  respect  of  which  the  rent  arises.  It  is  true  that  it  was  held  in 
the  case  of  Bnckkij  v.  Taylor  (2  T.  K.  600),  that  the  landlord  might,  under  certain 
circumstances,  distrain  for  forehand  rent ;  but  that  case  has  been  considerably  shaken 
by  that  of  Lee  v.  Lopez  (15  East,  2:50).  Supposing  however  that  case  to  have  been 
well  decided,  the  Court  there  proceeded  on  the  ground  of  a  peculiar  custom  of  the 
countiy  ;  wheieas,  in  the  present  case,  no  such  custom  was  either  proved  or  pretended. 
But  fiuther,  even  supposing  that  a  distress  might  be  maintained  foi'  a  forehand  rent, 
as  between  landlord  and  the  tenant,  it  remains  to  be  shewn  that  such  a  distress  can 
be  maintained  as  against  a  third  person,  being  a  judgment  creditoi'.  The  extraordinary 
remedy  by  distress  is  given  to  the  landlord  in  respect  of  the  actual  occupation  by  the 
tenant  and  ])erception  of  the  profits  of  the  land.  But  the  landlord's  right  to  anticipate 
the  rent  cannot  lie  superior  or  even  equal  to  the  right  of  a  creditor  to  enforce  his 
execution  upon  a  judgment  already  recovered.  If  a  landlord  and  tenant  may  thus 
stipulate  for  an  anticipation  of  rent  for  half  a  yeai-,  they  may  erpi.-illy  do  so  for  a  whole 
year,  or  for  five  or  any  indefinite  number  of  years  ;  and  thus  by  a  collusive  under- 
standing Ijctween  them,  the  claiins  of  creditoi's  may  not  only  be  delayed  but  defeated. 
[696]  Tlic  ])laintili'  therefore  ought  not  to  recover  iqwu  the  count  which  is  founded 
upon  the  distress  Then  as  to  the  count  which  proceeds  upon  the  statute  8  Anne, 
c.  14,  the  plaintitts  claim  cannot  be  supported  upon  that;  for  here  he  had  distrained 
before  the  execution,  and  when  the  execution,  came  in,  he  claimed  luider  the  distress. 
The  sherifi'  w;is  not  bound  to  piovide  for  his  rent,  for  which  he  was  pursuing  and 
insisting  upon  a  remedy,  distinct  from  and  in  opposition  to  the  cxee\ition.  But 
further,  in  order  to  charge  the  sherifi'  under  tiie  statute  of  Anne,  there  must  be  notice 
from  the  landlord  to  the  sheriff",  and  also  a  demand,  irariin/ v.  Dc.whcnii  (\  Stra.  97), 
PaUjraie  v.  U'jiiulliiun  (ibid.  212),  Ilcncliell  v.  Kiinpsnn  (2  WMls.  MO),  Smith  v.  h'u.iscll  (.3 
Taunt.  400) ;  and  here  there  was  no  sufiicient  evidence  of  any  notice  oi-  demand.  Lastly, 
the  count  in  trover  cannot  l)e  maintained.  A  landlord  who  has  distrained  goods  cannot 
maintain  lro\cr  for  them  ;  for  he  had  at  common  law  only  a  power  to  detJiin  thegooils 
as  a  [iledgc  ;  and  although  by  statute  he  is  authorized  to  sell,  yet  he  has  not  any 
property  in  them  :   Moneux  v.  Goreham.  (2  Selw.  N.  1'.   1271,  (2d  edit.)). 

Kvans,  W.  !).,  in  support  of  the  rule,  was  stopped  by  the  Cotut. 

The  Lord  Chief  Baron  was  sitting  in  Equity  in  the  I'lxcheiiuer  Chamber. 

(iKAlIAM,  Baron.  I  confess,  it  seems  to  me,  [697]  that  this  case  ougiit  to  be  sent 
down  to  be  reconsidered  upon  a  second  trial.  It  has  been  contende<l  that  the  landlonl 
should  have  .shewn  the  state  of  accounts  lietween  him  and  his  tenant;  but  I  cannot 
think  so.  He  proved  the  demise  and  the  occupation  ;  and  the  defendant  .shoulil  have 
shewn  tliat  the  lent  had  .all  been  p.aid.  Oc(  iip.ition  is  prima  facie  evidence  against  n 
tenant  generally  ;  and  I  do  not  sec  why  il  should  not  be  so  e(|Ua]ly  against  this 
defendant.  Then,  .as  to  tin;  objcition  resjiecling  forehand  rent,  I  see  no  reason  wliy 
it  was  not  cunqjctcnt  to  include  that  in  the  distress.  The  anticipation  of  rent  was  ii 
niattei'  of  exjiress  stipul.-ition  in  the  deed:  it  is  admitted  by  the  dcfcinlant's  rounsel, 
that  ,111  action  of  debt  or  covenant  might  have  been  maintaincil  for  sucli  forehand  rent 
against  the  tenant;  and  it  seems  to  nic  th.al  the  remedy  l)y  distress  nuiy  equally  be 
supported  in  respect  of  it,  either  as  against  the  tenant  or  as  against  the  judginont 
creditor,  who  ni.ikcs  title  under  an  execution  ng.ainst  the  tenant's  effects.     Then,  as 
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to  the  possession  under  the  distress  being  colhisive,  without  at  all  wishing  to  prejudge 
the  question  upon  the  second  trial,  I  cannot  help  saying,  that  I  am  not  ahle  at  present 
to  see  from  what  circumstances  the  Jury  drew  the  conclusion  which  they  formed. 
There  is,  at  le.ast,  sufficient  in  the  case  to  call  upon  us  to  send  it  down  to  be  reviewed. 
This  being  my  opinion  respecting  the  count  founded  upon  the  distress,  it  becomes 
unnecessary  to  decide  the  objections  that  have  l)een  raised  upon  the  other  counts  of 
the  declaration. 

[698]  Wood,  Baron.  I  agree  with  my  Bi'other  Graham  that  there  ought  to  l)e  a 
new  trial ;  and  in  thinking  so  I  proceed  entirely  upon  the  count  which  is  founded 
upon  the  distress.  It  is  contended,  that  the  landlord  should  not  only  have  .shewn  the 
demise  and  the  occupation,  but  also  the  arrear  of  rent.  But  this  was  not  necessary  ; 
and  it  would  be  a  great  hardship  upon  landlords  if  it  were.  The  defendant  might 
have  called  the  tenant  if  he  chose.  Then,  it  is  said,  that  the  distress  was  suspicious ; 
for  that  the  landlord  knew  that  the  execution  was  coming,  and  sent  in  the  distress 
just  in  time  to  be  before  the  execution.  If  the  landlord  knew  that  there  was  an 
execution  coming,  he  did  verv  right  to  secure  himself.  But  then  again  it  is  objected, 
that  he  could  not  distrain  for  forehand  rent.  If  this  objection,  which  is  now  raised 
for  the  first  time,  could  be  sustained,  it  would  make  a  very  serious  change  in  the 
rights  of  landlords  in  general.  Such  a  right  of  distraining  was  probably  one  of  the 
jjrincipal  objects  for  introducing  that  provision  into  the  deed  ;  it  is  a  very  proper 
provision  to  be  introduced  ;  and  it  would  be  very  unjust  if  the  landlord  could  not 
enforce  it  either  against  the  tenant,  or  against  any  one  else. 

G.-VRROW,  Baron,  concurred — saying,  that  he  thought  the  verdict  ought  to  have 
been  for  the  plaintifl'. 

Rule  absolute  for  a  new  trial,  upon  payment  of  costs. 

[699]  RiCKETTS  AND  OTHERS  V.  GuRNEY.  Saturday,  27th  Nov.  1819.— G.  being 
a  partj'  in  a  suit  referred  to  ai'ljitration,  ha\ing  been  also  required  to  attend  at 
Exeter  as  a  witness  before  the  arbitrator,  and  to  bring  with  him  certain  papers  in 
his  possession,  to  be  read  on  the  reference,  which  was  appointed  for  the  20th 
September,  left  London  on  the  16th,  for  the  purpose  of  going  thither,  and 
pursued  his  journey  by  way  of  Clifton,  in  order  to  procure  the  necessary  papers 
which  had  been  left  there  during  a  previous  visit,  in  custody  of  his  wife,  who 
had  continued  and  was  still  remaining  there,  and  arriving  on  the  17th,  employed 
himself  in  assorting  his  papers,  and  selecting  such  as  were  necessary  to  take  with 
him,  which  occupied  him,  and  the  professional  person  whom  he  had  procured  to 
accompany  him  to  assist  in  so  doing,  all  that  day,  and  the  next ;  and  at  five 
o'clock  of  the  latter  day,  and  whilst  he  was  so  busied,  he  was  arrested  at  the  suit 
of  a  creditor  :  Held,  that  he  was  privileged  during  the  journey,  including  his 
stay  at  Clifton,  on  the  ground  of  the  deviation  being  for  a  necessary  purpose,  and 
the  delay  no  moi'e  th;ui  reasonable  for  the  accomplishment  of  it,  according  to  the 
facts  stated  to  the  Court  by  the  affidavits. — Garrow,  Baron,  dissentiente  ;  absente 
Richards,  Lord  Chief  Baron. 

[S.  C.  1  Chit.  682.] 

Wilde,  on  the  10th  November,  had  obtained  a  rule,  calling  on  the  plaintiflfs  to 
shew  cause  why  the  bail-bond  given  in  this  cause  should  not  be  delivered  up  to  be 
cancelled  :  and  that  in  the  mean  time  all  proceedings  should  be  stayed. 

The  affidavit  of  the  defendant,  on  which  the  rule  was  gi'anted,  stated  in  substance, 
that  the  deponent  had  filed  a  bill  in  Chancery  against  two  persons,  claiming  certain 
property  in  their  possession,  and  that  the  suit  was  referred  by  the  Vice-Chancellor,  by 
an  order  of  the  IGth  March  last,  to  an  arbitratoi',  residing  at  Plymouth  Dock,  who 
was  to  make  his  award  on  or  before  the  1st  of  June  then  next,  with  power  to  enlarge 
the  time  till  not  exceeding  the  1st  January  next.  Witnesses  were  to  be  examined 
by  the  arbitrator,  and  the  parties  were  to  produce  before  him  all  deeds,  writijigs, 
books,  &c.  in  their  possession — that  the  arbitrator  enlarged  the  time  for  making  his 
award  till  some  day  subsequent  to  the  20th  September  last.  The  deponent  further 
swore  that  he  had  been  for  some  time  past  resident  at  Bristol,  and  having  left  that 
city  for  London  in  August  last,  he  had  caused  [700]  to  be  packed  up  the  whole  of  the 
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papers  and  documents  relating  to  the  said  suit,  together  with  various  others,  all  of 
which  were  left  in  the  care  of  the  defendant's  wife,  who  afterwards  went  on  a  visit  to 
Clifton,  taking  the  whole  of  such  papers  with  her  :  and  the  dejwnent  stated  that  late 
on  the  evening  of  the  14th  September,  whilst  resident  in  London,  he  was  personally 
served  with  an  order  of  the  arbitrator  to  attend  the  i-cferenec  at  the  hotel  in  Exeter, 
on  the  20th,  at  twelve  o'clock  at  noon — that  the  deponent  left  London  to  attend 
such  appointment  on  the  night  of  the  16th  of  September,  accompam'ed  by  a  profes- 
sional person  to  assist  him — that  many  papers  and  documents  relating  to  the  matter 
of  the  arbitration,  and  necessary  to  be  produced  in  evidence,  being  then  amongst 
those  left  at  Clifton,  it  became  necessary  to  take  that  place  in  his  way  to  Exeter — 
that  they  arrived  at  Clifton  in  the  evening  of  the  17th  ;  and  that  they  wcvo  busily 
occupied  during  a  part  of  that  evening,  and  neaily  the  whole  of  the  following  day  in 
unpacking,  perusing,  examining,  separating,  and  arianging  the  said  papers,  &c.  ;  and 
that  whilst  they  were  so  employed,  about  five  o'clock  in  the  afternoon  the  deponent 
was  arrested  at  the  suit  of  the  plaintiffs  in  this  action,  and  that  the  sheriff's  otlicer, 
notwithstanding  the  defendant  shewed  hira  the  order  of  the  arbitrator,  and  claimed  to 
be  discharged,  would  not  release  him  till  he  had  given  l>ail.  The  affidavit  also  added, 
that  the  papers,  &c.  were  necessary  to  the  matter  of  the  reference,  and  that  Clifton  is 
distant  from  Bristol,  through  which  [701]  the  London  and  Exetei'  mail  passes,  only 
one  mile  ;  and  that  the  deponent  went  there  with  the  professional  ])erson  alluded  to, 
for  the  sole  purpose  of  procuring  such  papers,  and  that  on  the  following  day  (the 
19th),  the  deponent  having  given  bail,  they  pursued  their  journey  to  Exeter  to  attend 
the  reference. 

The  affidavit  of  the  person  who  accompanied  him  corroborated  that  of  the 
defendant. 

Jones,  D.  F.  and  Piatt,  now  shewed  cause  against  the  rule,  upon  an  affidavit  made 
by  the  sheriff's  officer,  who  made  the  arrest,  stating  that  he  had  been  employed  to 
arrest  the  defendant,  and  ctideavoured  to  do  so  during  the  month  of  August,  and  until 
the  Ifith  of  September,  but  could  not  meet  with  him  before  ;  although  he  knew  he 
was  dwelling  in  the  parish  of  St.  Mary  Radcliffc,  in  the  city  of  Bristol :  and  that  he 
had  been  informed  and  l)elieved  that  the  defendant  had  lodgings,  or  was  I'esiding  or 
attending  in  the  day  time  at  Clifton. 

Upon  these  facts  they  submitted  that  this  was  a  case  of  unwarranted  deviation 
and  untiecessaiy  delay  on  the  part  of  the  defendant  in  pei'forming  the  journey.  It 
did  not  appear  that  there  was  any  necessity  for  his  being  personally  at  Clifton  to 
procure  the  papers  in  question  :  his  wife  was  there  at  the  time,  and  might  have  sent 
him  what  he  wanted  ;  and  he  must  have  known  what  those  were.  But,  admitting  he 
had  a  right  to  go  to  [702]  Clifton  for  liis  ])apers,  he  had  no  right  to  cover  a  stiiy  of 
two  days  there  undei'  pictcxt  of  his  privilege  ;  if  he  had,  he  might  by  swearing  that 
twenty  days  were  necessary,  have  procured  protection  foi-  that  or  any  longer  period 
which  might  suit  his  convcTiience  :  and  if  he  were  allowed  to  go  to  Clifton,  which  is 
admitted  to  be  out  of  the  road,  he  must  be  protected  if  he  should  go  for  the  .same 
purpose  to  any  other  part  of  the  kingdom;  for  it  would  be  impossible  to  draw 
a  line. 

Having  cited  an  Anonymou/;  case  from  Smith's  N.  P.  Kep.  (1  Smith's  N.  1".  Kcp. 
355),  determining  that  a  witness  who  lived  twelve  miles  from  the  place  of  trial  wa.s 
not  protected  by  his  sub])ii!na  till  twelve  o'clock  the  next  day,  they  adverted  to  the 
decision  of  the  Court  of  King's  Bench  only  two  days  before  in  a  case  of  L'awlall  v. 
Gurni'!/  (3  Barn  &  Aid.  252),  wherein  this  same  defendant  had  made  a  siniilar  applica- 
tion upon  similar  grounds  ;  and  the  Court  held,  that  he  was  not  protected,  on  the 
ground  that  even  if  he  had  made  out  a  case  of  necessity  for  going  to  Clifton,  he  h.i<l 
not  for  staying  there  ;  and  thei'cforc  tiiey  disch.irged  a  similar  rule. 

Chitty  and  Wilde,  in  support  of  the  rule,  contended  th.il  tlic  ;itlid,ivit  h.ad  shewn 
that  the  deviation  was  necessary,  and  the  time  liona  firle  employed  in  the  purposo 
which  made  it  so  The  Vice Cli.uii'cllor's  or<ler  was  im])eiative  on  the  dcfend.int,  and 
was  in  the  nature  of  a  sub])o'iia  [703]  duces  tecum  ;  and  if  ;in  attailinicnl  had  been 
applied  for  to  the  Court  of  Chancery  for  not  bringing  his  papers  with  him,  it  woultl 
have  been  no  excuse  to  say,  that  he  was  deterred  from  ])rociM'ing  tlu'm  bv  ajiprehon- 
sion  of  an  arrest.  It  is  quite  clear  that  a  party  attending  an  arliitrator  under  an  order 
of  the  Court  of  Chancery,  is  privileged  from  arrest,  Mumc  v.  i'woth  (3  Vos.  350) ;  iiiul 
the  Court  of  Common  Pie.is  have  held,  that  iis  to  what  is  the  nearest  and  direct  rood, 
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a  witness  is  not  bound  to  go  what  others  may  consider  the  nearest,  and  the  construc- 
tion should  be  fair  and  liberal,  IFiUinc/ham  v.  Matthews  (2  Marsh.  57) :  and  a  man 
cannot  be  fairly  expected  to  travel  two  hundred  miles  direct,  so  as  to  be  fit  for 
business  on  his  ari'ival  without  taking  rest  on  the  road. 

As  to  the  decision  in  the  case  of  Randall  v.  Giirney,  they  urged  that  in  a 
determination,  proceeding  on  a  view  of  the  bonil  fide  conduct  of  a  party,  a  decision, 
in  which  the  Lord  Chief  Justice  difl'ered,  ought  not  to  conclude  the  party  or  the 
Court.  In  that  ease  the  Lord  Chief  Justice  held,  that  the  deviation  was  not  un- 
reasonable, or  the  delay  too  great ;  and  he  observed,  that  taking  the  defendant's 
attorney  with  him  was  a  mark  of  bona  fides  ;  and  in  this  case  the  affidavits  are,  in 
many  respects,  much  stronger  than  those  upon  which  that  rule  was  obtained. 

The  Lord  Chief  Baron  was  absent  at  Guildhall. 

[704]  Graham,  Baron,  having  expressed  his  regret  that  the  Court  was  not  full, 
as  there  was  a  difference  of  opinion  on  the  Bench,  and  he  had  himself  had  doubts  of 
the  opinion  which  he  had  ultimately  formed,  stated  his  inclination  to  be,  that  the 
rule  should  be  made  absolute. 

The  general  rule  (observed  his  Lordship)  is  quite  clear  and  well  understood  ;  and 
it  is  also  reasonable  that  immaterial  deviation  and  accidental  dela)'  in  eundo  et 
redeundo  should  not  deprive  a  party  of  his  very  useful  privilege.  The  morando 
also  should  include  purposes  of  natural  rest  and  necessary  refreshment,  and  ought 
to  be  construed  with  liberality.  I  do  not  rely  on  the  paiticulai-  circumstances  of 
this  case,  as  I  think  there  can  be  no  doubt  that  the  defendant  was  keeping  aloof 
from  his  creditors ;  but  I  found  my  opinion  on  general  grounds,  and  I  think  in  a 
general  way  the  defendant's  reasons  for  taking  Clifton  in  his  road,  where  he  had  left 
his  papers,  and  where  his  wife  and  family  resided,  was  an  unobjectionable  one  ;  and 
if  it  was,  he  must  be  allowed  a  reasonable  time  for  their  selection,  and  the  preparation 
for  taking  them  with  him.  In  that  case  the  question  here  will  be  simply,  whether 
they  were  necessai'y  ;  and  whether  their  assortment  required  so  much  delay. 

His  Lordship  then  ad\erted  to  the  material  facts  detailed  in  the  affidavits  and  the 
dates,  and  observed  that  if  the  facts  stated  were  true,  the  de-[705]-viatiun  was  by  no 
means  unreasonable,  and  the  occasion  well  warranted  it,  and  accounted  also  satisfac- 
torily for  the  del,i3'.  I  may  indeed  have  certain  impressions  unfavourable  to  the 
present  application,  under  the  circumstances  of  suspicion  which  surround  the  particular 
ease  ;  but  they  are  not  sufficient  to  counterbalance  the  positive  affidavits  on  which 
this  rule  was  obtained,  of  the  necessity  of  the  papers,  and  the  time  required  to  pro- 
cure them  :  although,  as  a  Juryman,  I  might  not  be  disposed  to  give  credit  to  all  that 
has  been  stated  :  but  I  am  bound  here  by  what  is  so  sworn  and  not  contradicted  ; 
and  I  think,  that  if  it  were  true,  it  would  be  enough  to  privilege  the  defendant  ;  and 
therefore  the  arrest  was  a  })reach  of  that  privilege,  and  the  defendant  is  entitled  to 
have  this  rule  made  absolute. 

Wooi>,  Baron.  There  are  two  questions  in  this  case  for  the  consideration  of  the 
Court.  One  is  whether  it  was  necessary  for  the  defendant  to  go  to  Clifton  :  the 
other,  whethei',  if  it  were,  he  staid  there  longer  than  was  nece.ssary  for  the  purpose 
which  required  his  going  there.     Tho.se  are  the  two  points. 

As  to  the  first,  it  is  quite  clear  that  the  journey  to  Clifton  was  necessary,  for  it  is 
not  denied  that  there  were  material  papers  there  which  it  was  material  that  he  should 
produce  before  the  arbitivator. 

[706]  Then  arises  the  other  question,  as  to  the  time  of  his  staying  there,  or 
whether  he  was  arrested  before  he  had  finished  the  business  which  took  him  to 
Clifton.  It  is  positively  sworn  that  after  his  arrival  on  the  I7th,  he  immediately  set 
about  the  business,  and  was  employed  during  part  of  that  daj',  and  neaily  the  whole 
of  the  next,  in  examining  and  arranging  the  necessary  papers,  and  that  l)efore  he  had 
finished  he  was  arrested.  No  part  of  that  statement  is  contradicted  ;  and  against  the 
positive  affidavit  can  we  say,  that  under  such  circumstances  the  defendant  was  not 
within  the  protection  of  the  privilege  ?  I  agree  that  the  protection  is  not  to  be  abused, 
and  if  the  morando  were  shewn  to  be  wanton  and  nnnecessary,  we  should  discharge 
this  rule.  Under  the  circumstances,  however,  I  am  of  opinion  that  it  should  he 
made  absolute. 

Garrow,  Baron.  As  the  majority  of  the  Court  entertain  a  different  opinion  from 
that  which  I  have  formed  upon  this  ease,  I  am  bound  by  their  decision,  and  it  is  of 
little  consequence  in  this  instance  what  my  opinion  may  be.     On  general  grounds. 
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however,  I  will  .state  my  reasons.  I  should  be  disposed  to  go  as  far  as  any  one  in 
protecting,  in  all  its  facilities,  the  due  administration  of  justice,  but  I  must  besatisHed, 
before  I  hold  a  party  to  be  protected  by  the  rule  which  privileges  witnesses  from 
arrest,  that  the  conduct  of  the  party  claiming  the  privilege  is  snch  as  brings  him 
within  that  rule,  before  I  can  consider  him  entitled  to  the  protection. 

[707]  I  should  have  been  better  satisfied  if  the  defendant  h.ad  gone  with  this 
application,  or  with  that  of  which  he  before  tried  the  experiment  in  the  Court  of 
King's  Bench,  before  the  Lord  Chancellor,  upon  the  intimation  of  my  Brother 
Bayley  *  ;  for  if  his  Lordship  should  be  of  opinion  that  the  Court  of  King's  Bench 
were  right  in  their  view  of  the  case  two  days  ago,  we  shall,  by  our  determination  of 
toilay,  have  deprived  the  present  plaintiff'  of  the  advantage  of  that  decision  in  this 
particular  instance. 

I  admit  that  there  should  be  time  allowed  for  rest  and  refreshment  to  witnesses 
bona  tide  jiroceeding  on  the  business  from  which  their  protection  arises  ;  but  what  I 
object  to  in  the  present  case,  is  the  manner  in  which  tlie  party  makes  out  his  claim 
to  protection,  and  which  is  done  entirely  upon  his  own  ex  parte  statement ;  and  I  am 
not  at  all  satisfied  with  his  case,  even  upon  his  own  shewing,  lie  states  niatter.s, 
which  cannot  well  be  contradicted,  in  a  veiy  general  way  without  any  particulars. 
He  does  not  tell  us  what  papers  were  necessary,  or  in  -my  way  account  for  the  length 
of  lime  which  he  says  was  consumed  in  seeking  for  them  :  and  how  can  it  be  contradicted 
that  he  was  necessarily  employed,  as  he  .says  he  was,  unless  he  shews  what  they  were 
about  during  the  two  days?  1  think  he  should  have  gone  on  to  say  what  progress  they 
had  made,  and  what  still  lemaiued  to  bo  done,  and  what  time  it  took  them  [708] 
afterwards  to  finish  the  task.  He  was  clearly  not  entitled  to  read  all  the  papers 
thi'ough,  which  however  might  have  been  done  for  the  very  pur])0.se  of  delaying  the 
period  of  his  protection. 

For  these  reasons  my  mind  is  not  at  all  satisfied  by  the  atlidavits  that  have  been 
put  in  in  support  of  this  rule :  and  in  a  case  of  this  sort,  attenilcd  with  .so  many 
circumstances  of  suspicion,  1  should  expect  to  be  informed  of  all  the  facts  with  great 
minuteness  and  particularity.     The  rule,  however,  must  Ijc  made  absolute 

Uule  absolute. 

Jones  then  applied  for  suspension  of  the  rule  until  an  .application  should  be  made 
to  the  Court  of  Chancery,  for  the  purpose  of  obtaining  an  order  to  leleasc  him  from 
the  arrest,  as  had  been  suggested  by  Mr.  Justice  Bayley,  and  approveil  by  Mr.  Baron 
Carrow  ;  and  that  it  might  be  ordered  io  await  the  result:  but  that  the  Court  (as 
the  point  had  been  argued  and  determined)  refused. 


[709]  SiiAW,  calling  himself  Executor  of  the  l.ist  Will  and  Testament  of  William 
Shaw  l)ecea.scd,  i:  M.\NS1'1I£LU.  Saturday,  liTtli  .Nov.  LSI!).  — A  plaiiilitl' suing  xs 
executor,  having  lieen  appointcil  under  a  foi-mcr  will  which  the  testator  hail 
afterwards  icvoked,  and  having  oljtained  probate  surreptitiously  of  the  lirsl  will 
which  was  soon  after  annulled  by  the  prerogative  Court  who  al.so  revokeil  the 
probate,  on  that  ground,  after  the  action  commenced,  held  liable  to  the  costs  of 
the  cause.— A  rule  obtained  by  the  plaintiff'  for  judgment,  iis  in  a  ease  of  a  non- 
suit being  made  absolute,  generally,  without  costs,  applies  only  to  the  costs  of 
the  motion— not  to  the  costs  of  the  suit. -The  Court,  on  a  rule  to  shew  cause, 
will  nut  hear  alliihuits  in  reply. 

In  I'rinity  Term  last,  a  motion  had  been  made  by  1).  V.  .lones,  for  judgment,  Jis 
in  a  case  of  a  nonsuit,  for  not  proceeding  to  tri.-il  according  to  the  practice  of  the 
Court.  The  affidavit  on  which  the  motion  was  made,  stated  merely  the  jjroceedings 
with  their  dates,  and  the  plaintiff's  default  in  not  gonig  on  trial. 

Jervis,  in  the  .s.une  Term,  ha<l  shewn  cause  against  that  iiile,  upon  an  affiilavil  that 
the  plaintiff  had  brought  his  action  in  the  character  of  executoi',  having  duly  obtained 
prohate,  but  that  the  piobate  having  l)cen  levoketl  by  the  Lcclesi.ustical  Court,  the 
plaintiff  had  been  unable  \m  proceed— Jones,  D.  F.  for  the  defendant,  hail  tondmeil 
affidavits  in  reply,  explaining  the  eiieumstances  under  which  the  plaiiitiH'  had  obtained 

"  See  his  judgment  in  the  case  in  K.  H.  p.  355. 
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probate,  and  the  reasons  for  which  it  had  been  revoked  :  but  the  Court,  having  refused 
to  receive  any  aftidavit  in  reply,  the  rule  was  made  absolute,  for  judgment,  as  in  case 
of  a  nonsuit  "  without  Costs." 

Jones,  for  the  defendant,  early  in  this  Term,  moved  for  and  obtained  a  rule  to 
shew  cause  why  the  plaintift'  should  not  pay  him  his  costs  of  the  [710]  cause,  to  be 
taxed  by  the  Master.  The  affidavit  in  support  of  this  motion,  admitted  that  Shaw, 
the  plaintifl,  had  been  appointed  executor  by  a  former  will  of  "William  Shaw,  the 
deceased,  bearing  date  January  1st,  1818,  but  alleged  that  the  deceased  had  made  a 
subsequent  will,  bearing  date  the  16th  February,  1817,  and  thereof  appointed  the 
defendant  Mansfield  executor — that  after  the  death  of  the  testator,  and  immediately 
after  his  funeral,  the  last  will,  of  the  date  of  the  Kith  February,  was  read  over  to  the 
relations,  amongst  whom  was  Shaw,  the  plaintifl" — that  upon  that  occasion  the  plaintifl' 
neither  disputed  the  will  of  the  1 6th  February,  nor  insisted  upon,  or  even  alluded  to 
the  will  of  the  1st  of  January — but  that  immediately  afterwards  he  surreptitiously 
obtained  probate  of  the  will  of  the  first  of  January,  and  under  that  probate  possessed 
himself  of  the  estate  and  eftects  of  the  testator— that  he  shortly  afterwards  held  the 
defendant  to  bail  for  a  sum  which  the  defendant  had  owed  to  the  testator  at  the  time 
of  his  death — that  whilst  the  defendant  was  taking  measures  in  the  Ecclesiastical 
Court  to  annul  the  probate,  and  to  establish  the  subsequent  will,  the  plaintifl'  was 
urging  the  proceedings  at  law  to  recover  judgment  in  the  action  against  the  defendant 
before  the  decree  of  the  Prerogative  Court  could  be  obtained — that  in  order  to  prevent 
the  proceedings  in  the  action  at  law,  outstripping  the  proceedings  in  the  Prerogative 
Court,  an  injunction  from  the  Court  of  Chancery  had  been  obtained — and,  lastly, 
that  the  Prerogative  Court  had  i-evoked  the  probate  granted  to  the  [711]  plaintifl', 
and  pronounced  for  the  force  and  validity  of  the  subsequent  will,  and  had  condemned 
the  plaintifl'  in  costs. 

Against  that  rule  for  payment  by  the  plaintiff  of  the  defendant's  costs  of  the  cause 
in  the  action  at  law, 

Jervis  now  shewed  cause,  contending  that  the  present  motion  was  an  experiment 
not  warranted  by  any  authorities,  nor  supported  by  any  known  principle  of  law.  In 
the  first  place,  it  is  an  attempt  to  overturn  what  the  Court  has  already  decided  in  the 
present  suit;  for,  upon  the  former  motion,  for  judgment  as  in  case  of  a  nonsuit,  the 
Court,  upon  the  ground  of  the  plaintifl' having  sued  as  executor,  made  the  rule  absolute, 
"  without  costs,"  which  must  have  been  meant  to  comprise  not  merely  the  costs  of 
the  motion,  but  also  the  costs  of  the  cause.  But,  secondly,  independently  of  the 
former  adjudication,  there  is  no  pretence  for  charging  the  plaintifl'  with  the  costs  of 
the  cause  ;  because  the  plaintifl"  sued  as  executor.  At  the  time  of  the  action  brought, 
the  probate  was  unrevoked ;  and  it  would  be  contrary  to  the  policy  of  the  rule  of 
law  to  charge  with  costs  a  party  who  sues  in  a  representative  character  on  account 
of  the  subsequent  revocation  of  his  authority,  which  revocation  may  have  been  founded 
on  reasons  of  which  he  had  no  knowledge,  or  over  which  he  had  no  controul.  But 
the  present  point  has  been  expressly  ruled,  for  in  Howard,  Executor,  £c.  v.  IMbonic 
(Willes,  316),  it  was  held,  that  an  executor  shall  [712]  not  pay  costs  undei'  the 
statute  1 4  Geo.  II.  c.  1 7,  for  not  proceeding  to  trial  according  to  the  course  and  practice 
of  the  Court  in  which  the  suit  was  instituted.  The  cases  of  Bennet,  Administrator, 
V.  Coker  (i  Burr.  1927),  Booth  v.  Holt  (2  H.  Bla.  277),  Cooke  v.  Lucas  (2  East,  395),  are 
to  the  same  efl'ect. 

Jones,  D.  F.,  in  support  of  the  rule.  As  to  the  first  point,  the  Court  did  not,  upon 
the  former  motion,  decide  the  question  which  is  now  brought  before  them.  Upon  the 
motion  for  judgment,  as  in  case  of  a  nonsuit,  by  the  terms  -'without  costs,"  the  Court 
could  only  have  intended  the  costs  of  the  motion,  and  not  the  general  costs  of  the 
cause.  That  is  the  ordinary  meaning  of  the  terra  "costs,"  on  motions  of  that  kind. 
Besides,  the  Court  had  then  no  materials  before  them  to  enable  them  to  decide  as  to 
the  right  to  costs  of  the  cause,  for  the  defendant's  attida\-it,  according  to  the  ordinary 
course,  related  only  to  the  dates  of  the  proceedings,  with  a  view  to  shew  the  plaintiff's 
default;  and  no  attldavits  in  reply  could  be  received  as  to  the  merits  which  were 
partially  and  colourably  introduced  by  the  plaintiff's  affidavit.  Then,  as  to  the  second 
point,  there  is  no  doubt  as  to  the  cases  that  have  been  cited.  Where  a  plaintifl'  sues 
as  executor,  having  obtained  probate  without  fraud,  and  prosecutes  a  claim  which  he 
has  no  reason  to  believe  to  be  unfounded,  he  is  not  to  be  charged  with  costs  under 
statute  li  Geo.  II.  c.  17,  for  not  proceeding  to  trial,  unless  he  has  been  [713]  guilty 
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of  biehes,  or  wilful  delay.  .Such  is  the  gciicnd  rule.  But  the  present  is  the  case  of 
a  plaintiH',  who  fraudulently  and  surreptitiously  obtains  probate,  knowing  of  the  exist- 
ence of  a  subsequent  will,  and  who  sues  and  holds  to  bail  the  e.xecutor  appointed  by 
the  rightful  will.  This  is  therefore  a  gross  abuse  of  the  process  of  the  Court.  Executors 
are  not  excepted  in  the  statute  23  Hen.  VIII.  c.  15,  or  in  the  statute  4  Jac.  I.  c.  3, 
which  enact,  that  costs  shall  be  yielded  to  defendants  in  the  cases  therein  mentioned 
"by  the  discretion  of  the  Justices."  But  those  statutes  having  been  passed  for  the 
purpose  of  preventing  groundless  and  malicious  suits,  the  construction  put  upon  them 
has,  under  the  terms  "  by  the  discretion  of  the  Justices,"  exempted  from  costs  persons 
fairly  and  bona  tide  prosecuting  claims  as  executors.  This  exemption  proceeds  upon 
the  presumption  that  the  executor  is  unacquainted  with  the  transactions  of  his  testator, 
and  upon  the  ground  that  it  would  be  an  uineasonable  exercise  of  the  discretion  of 
the  Court  to  render  the  executor  responsible  for  any  intirmity  in  claims  as  to  the 
validity  of  which  he  had  no  knowledge.  But  here  the  plaintitt  not  only  knew  that 
liis  claim  against  the  defendant  was  not  founded  in  legal  right,  but  he  also  assumed 
a  character  to  which  he  knew  that  he  was  not  entitled.  It  would  therefore  be  absurd 
t(j  include  him  in  a  constructive  exemption  that  was  intended  only  to  extend  to  persons 
bona  tide  promoting  claims  in  auter  droit,  which  the}'  believed  to  be  just.  Where  an 
executor,  being  plaintitT,  is  guilty  of  laches,  or  [714]  wilful  delay  in  the  progress  of 
a  cause,  he  must  pay  costs.  Harris  v.  Jones  (1  Bla.  llep.  451),  llaiccs  v.  Saunders 
(3  Burr.  1584),  Higgs  v.  JVamj  (6  Term  Rep.  G54),  Uoulh  v.  Uolt  (2  H.  Bla.  277),  Anon., 
(7  Mod.  9S),  Eaves  v.  Mocaio  (1  Salk.  314,  S.  C.  2  Ld.  Kaym.  SOU,  called  Elwes, 
Excculrij-  of  Ehces  v.  Macula),  Hex  v.  I'omll  (Stra.  33).  A  fortiori  where  an  cxecutoi- 
is  not  merely  guilty  of  misconduct  in  the  progress  of  the  cause,  but  is  from  the 
very  beginning  culpable  in  conmiencing  it,  he  ought  to  be  liable  to  costs.  Comber  v. 
Ilardcaslle  (3  Bos.  &  Pul.  115),  Mdhuish  v.  Maunder  (2  New  Kep.  72),  Zadmriah  v.  Page 
(I  Barn.  &  Aid.  386). 

Per  Curiam.  U])on  the  former  motion,  our  decision  could  have  related  to  no  costs 
but  the  costs  of  the  motion.  We  had  no  materials  for  any  ailjudication  as  to  the  costs 
of  the  cause.  And  as  to  the  principal  ({uestion,  it  is  clear,  upon  the  authorities  stated 
at  the  bar,  that  the  plaintiff'  is  not,  under  the  circumstances,  within  the  exemption 
which  ordinarily  attaches  to  the  case  of  executors. 

Kule  absolute. 

End  of  Michaelmas  Term. 


REPORTS  of  CASES  ARGUED  and  DETERMINED 
ill  the  COURT  of  EXCHEQUER,  at  Law  and  in 
Equity,  and  in  the  EXCHEQUER  CHAMBER, 
in  Equity  and  in  Eii'or,  from  the  Sittings  after 
Michaelmas  Term,  GO  GEO.  III.  to  the  Sittings 
after  Michaehnas  Term,  1  GEO.  IV.,  both  in- 
dusive.  Vol.  VIII.  By  GEORGE  PRICE,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.  Londmi, 
1822. 


[1]  Kei'okts  of  Cases  Argued  and  Determined  in  the  Corin-  of  Exchequer, 
AND  Exchequer  Chamber.  Sittings  after  Michaelmas  Term,  60  George 
III.     Gray's  Inn  Hall.    Coram  Richards,  Lord  Chief  Baron. 

Whistler,  Clerk,  v.  Wigney.  Tuesday,  14th  Dec.  1819. — A  defendant  in  his 
answer  to  a  bill  for  an  account  of  tithes  in  kind,  must  set  forth  an  account  of 
titheable  matters  t;iken  by  him,  although  he  relies  on  a  defence  of  composition  or 
modus,  or  it  will  be  good  ground  of  exception. 

Exceptions  were  taken  to  the  defendant's  answer.  One  of  them  was,  that  the 
defendant  had  not  set  forth  an  account  of  the  titheable  matters  taken  by  him,  the 
tithes  of  which  were  sought  to  be  recovered  by  the  plaintiff's  bill. 

[2]  Hone,  in  support  of  the  answer  submitted,  that  where  the  defendant  resisted 
the  plaintirt"s  claim  to  the  tithes  in  kind,  by  setting  up,  as  in  the  present  case,  a 
defence  of  composition,  the  effect  of  which,  if  proved,  would  he,  to  shew  that  the 
plaintiff  was  not  entitled  to  an  account,  it  was  not  a  ground  of  e.xception  to  the 
answer,  that  it  did  not  in  the  first  instance,  set  forth  an  account  of  titheable  matters. 

The  Lord  Chief  Baron.  It  is  a  general  rule  of  equity,  that  if  a  defendant  answer 
at  all,  he  must  answer  fully.  It  has  been  frequently  held,  that  defendants  must  set 
forth  an  account  in  their  answers,  notwithstanding  they  set  up  a  defence  of  composi- 
tion or  modus. 

Exception  allowed. 

[3]  Ex  PARTE  Williams  and  Others  (his  Sureties).  [In  the  Matter  of  the  Estreat 
of  a  Recognizance.]  Tuesday,  1-ith  Dec.  1S19. — This  Court  has  jurisdiction  over 
recognizances  entered  into  under  the  2Sth  Geo.  III.  c.  52  (providing  for  petitions 
against  undue  returns  of  members  of  Parliament),  upon  their  being  certified  into 
the  Exchequer  by  the  Speaker  of  the  House  of  Commons,  upon  the  report  of  the 
Select  Committee  :  and  in  a  case  of  sufficient  merits  they  will  interfere  to  dis- 
charge such  recognizances  so  estreated,  upon  a  summary  application  by  rule  to 
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shew  cuiise. — The  parties  entering  into  the  recognizance,  are  not  bound  to  allenil 
the  Committee  to  the  hist  moment,  or  to  appear  to  hear  the  determination  of  the 
Committee,  as  to  whether  the  petition  be  fi-ivolous  or  vexatious. 

Littledale  now  shewed  cause  against  a  rule  which  had  been  obtained  in  Michael- 
mas Term,  calling  upon  Lord  Viscount  Deeihurst,  (the  rule  being  directed  to  be 
served  upon  the  Attorney-Cxeneral)  to  shew  cause  why  the  recognizance  of  the 
applicants,  which  had  been  certified  into  this  Court  by  the  Speaker  of  the  House  of 
Commons,  should  not  be  vacated. 

The  facts,  as  collected  from  the  affidavits,  were  that  Williams,  on  the  part  of 
himself  and  other  freemen  of  the  city  of  Worcester,  complaining  of  the  undue  election 
and  return  of  Lord  Dcerhurst,  as  member  for  that  city,  petitioned  the  House  of 
Commons  against  such  return,  and  entered  into  the  recognizances  required  by  the 
2Sth  Geo.  III.  c.  52*,  himself  in  2001.  and  two  sureties  in  [4]  1001.  each;  conditioned 
that  the  principal  should  appear,  itc.  (in  the  words  of  the  act)  at  the  time  fixed  b}'  the 
House  for  the  trial  of  the  petition,  and  in  the  mean  time  should  renew  the  same  at 
each  succeeding  session,  until  it  should  be  heard  before  a  Select  Committee  of  the 
House,  or  be  withdrawn  by  permission. 

The  petitioners  duly  attended  the  Select  Committee  on  the  day  appointed  (the  17th 
of  March)  and  the  three  following  days,  on  the  last  of  which  the  petitioner's  counsel 
stated  to  the  Committee  the  substance  of  the  case,  and  informed  them,  that  it  was  not 
intended  by  the  petitioners,  to  bring  forward  any  evidence  in  support  of  the  petition, 
and  Lord  Deerhurst  was  heard  in  answer.  A  question  then  arose,  as  to  the  petition 
being  declared  frivolous  and  vexatious,  and  on  that  point  the  Committee  postponed 
the  decision  to  a  further  day,  when  (2;3d  of  March,)  they  determined  that  the  petition 
was  frivolous  and  vexatious.  The  parties  petitioning  were,  on  the  same  day,  called  in 
to  hear  the  decision,  but  did  not  appear,  whereupon  the  Committee  entei'ed  upon  their 
minutes  the  following  resolution  :  "  that  when  the  case  of  the  freemen  [5]  of  the  cit^' 
of  Worcester  petitioners,  against  the  return  of  Lord  Viscount  Deerhurst,  came  l)efore 
the  said  Select  Committee  for  the  purpose  of  decision,  the  said  petitioners  did  not 
ajjpear  by  themselves,  their  counsel,  or  agents."  The  applicants  disclaimed  any 
intention  of  disrepectful  demeanour  towards  the  Conmiittec ;  and  stated  that  they 
had  acted  solely  from  not  considering  themselves  bound  by  the  recognizance,  to  attend 
the  decision,  as  well  as  the  trial  of  the  petition. 

The  Speaker,  having  certilied  the  recognizance  into  this  Court  upon  that  report, 
as  I'cquired  by  the  Act  of  Parliament, 

Richards,  up')n  this  statement  of  facts,  moved  for,  and  obtained  the  present  order, 
upon  the  ground,  that  the  parties  petitioning  were  not  bound,  by  the  terras  of  the 
statute,  to  attend  the  decision  of  the  question  reserved  for  the  consideration  of  the 
Committee  ;  and  that  having  attended  the  hearing,  they  had  satisfied  the  condition 
of  their  recognizances. 

The  substance  of  the  cause  now  shewn  was,  that  in  a  case  of  this  sort,  wlierc  by 
the  statute,  the  Speaker's  certificate  was  declared  to  be  conclusive  evidence  of  the 
forfeiture  of  the  recognizance  by  breach  of  the  condition,  the  Court  had  no  jurisdic- 
tion to  entertain  any  enquiry  respecting  it  upon  allidavits,  the  Select  Committee 
having  been  constituted  the  sole  and  exclusive  judges  of  that  question  by  the  Act  of 
Parliament :  [6]  and  that  the  party's  only  remedy  was  by  an  action  at  law. 

*  By  the  9th  section  of  that  Act,  which  requires  parties  to  enter  into  a  recogniz- 
ance to  a|)pear  before  the  House,  at  the  time  fixed  for-  takirrg  into  corrsideraliorr  the 
[)ctitioir,  and  to  appear-  befor-e  arry  Select  Conrmittee  appnirrted  l>y  the  Iloirse  for-  lire 
trial  of  the  same  ;  it  is  erracted,  "that  if  the  pctilionci-  who  shall  have  errtcred  irrto 
sirclr  recognizance,  shall  irot  a[)pear  iiefore  the  iloirsc,  withirr  oire  lioirr- after  the  tirrro 
fixed  for  apiiearirrg  before  a  Select  Committee,  or-  if  the  Sele<;t  Conrnrittee  appciirrlcd 
for  the  trial  of  such  petition  shall  irrforrn  the  Hoirse  that  such  per-sori  or  per-.sons  did 
rrot  appear  before  the  said  Conrnrittee  by  hirrrself  or-  theiirselves,  or  by  Iris  or  their 
courrsel  or  agerrts,  to  pr-o.secirte  their  .said  petition,  in  ever-y  srrch  case,  srrclr  pcr.sori  or 
porsoirs  shall  be  held  to  have  made  default  irr  his  or  their  said  r-ecogrrizjirrce,  arrrl  the 
Speaker  of  the  House  of  (Joniinorrs  shall  theieuporr  certify  the  sanre  irrto  the  Corrrt  of 
Exchequer,  arrd  sirch  certificate  shall  he  eoirehrsive  cviderrco  of  srrclr  dcfnrrlt,  arrd  the 
said  recoL'rrizarrce  shall  therr  have  the  same  cB'oct,  as  if  cstr-eatcd  fr-onr  a  court  of  law  ' 
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It  was  also  contended,  that  by  this  statute  and  the  53  Geo.  III.  c.  71,  the 
petitioners  were  bound  to  be  in  attendance  on  the  Select  Committee  from  the 
beginning  of  the  pi'oceedings  to  the  end,  as  they  had  a  responsible  duty  to  perform, 
and  had  subjected  themselves  to  liabilities  from  which  they  could  not  otherwise  be 
discharged — referring  to  the  1 2th  section  of  the  act,  and  the  form  of  the  recognizance 
prescribed  at  the  end  of  the  statute,  one  of  the  terms  of  which  is,  that  the  costs  are 
to  be  paid  to  the  opposite  party  in  case  the  Committee  should  report  the  petition 
frivolous  or  vexatious. 

Richards,  Lord  Chief  Baron.  The  question  of  this  Court  having  jurisdiction  in 
the  present  case,  depends  entirely  on  the  language  of  the  act  of  Parliament.  The 
general  jurisdiction  of  this  Court  in  cases  of  this  sort,  is  founded  on  the  33  Hen.  VIII. 
c.  39,  and  unless  there  be  any  thing  in  the  28  Geo.  III.  c.  52,  or  the  53  Geo.  III. 
0.  71,  which  takes  away  that  jurisdiction,  there  is  no  doubt  that  the  Court  may 
interfere  in  this  case,  if  satisfied  that  the  application  is  founded  upon  sufficient  merits 
— (his  Lordship  read  the  9th  section  of  the  former  act).  The  practice  under  that 
section  is  for  the  Speaker  of  the  House  of  Commons  to  certify  the  default  into  this 
Court  upon  the  Report  of  the  Select  Committee.  The  recognizance  then  comes  here 
estreated,  and  being  [7]  heie,  it  is,  according  to  the  terms  of  the  statute,  to  be  dealt 
with  by  "as  if  estreated  from  a  court  of  law,"  and  that  would  be  sufficient  to  bring  it 
within  the  ordinary  jurisdiction  of  the  Court. 

The  next  question  then  is,  whether  this  be  a  proper  case  in  point  of  merits  for  our 
exercising  that  jurisdiction  in  favour  of  these  parties;  and  on  that  part  of  the  case, 
I  confess,  it  appears  to  me,  that  this  is  a  proper  case  for  the  interference  of  the  Court, 
and  that  the  applicants  have  good  ground  for  seeking  relief  here. 

Graham,  Baron.  Independently  of  our  ordinary  jurisdiction,  I  think  this  act  of 
Parliament  expressly  gives  us  the  power  of  judging  whether  we  should  not  interfere 
in  a  case  of  this  sort,  and  the  recognizance  being  once  brought  here,  the  jurisdiction 
of  the  Court  over  it  attaches.  We  are  in  no  danger  in  this  case,  as  I  had  at  Krst 
feared  that  our  judgment  might  conflict  with  that  of  the  House  of  Commons,  for  the 
Speaker  acts  wholly  ministerially  in  this  proceeding. 

Upon  the  present  application,  additional  infoimation  is  given  to  this  Court  of 
which  the  Committee  could  not  have  been  apprised  (his  Lordship  stated  the  circum- 
stances). There  appears  to  have  been  no  contempt  of  the  authority  of  the  Committee, 
and  the  petitioners  may  have  had  good  ground  for  abandoning  the  petition  with  the 
least  possible  expence,  and  they  seem  to  have  appeared  and  to  have  acted  bona  fide 
throughout.  [8]  I  therefore  think  the  Court  has  jurisdiction  to  interfere,  and  that 
this  recognizance  ought  not  to  be  enforced. 

Woou,  Baron.  1  am  of  the  same  opinion.  The  question  is  not,  whether  this 
recognizance  has  been  forfeited  or  not ;  but  whether  we  have  a  right  to  relieve  the 
party  ?  1  think  we  have  that  right  under  the  33  Hen.  VIII.  and  that  the  28  Geo.  III. 
does  not  affect  it. 

Then  arises  the  question,  whether  the  circumstances  disclosed  by  the  affidavits, 
furnish  a  sufficient  equitable  ground  for  our  interference,  and  I  am  of  opinion  that 
they  do. 

Garrow,  Baron.  I  entirely  concur.  I  do  not  think  the  party  is  bound  to  attend 
the  Committee  down  to  the  last  moment,  but  only,  by  analogy  to  other  courts,  .so  long 
as  his  attendance  should  be  necessary  for  the  dispatch  of  the  particular  business.  The 
Speaker  is  obliged  to  return  the  recognizance  here,  and  if  this  Court  had  not  jurisdic- 
tion to  relieve  the  party  in  a  tit  case  it  would  be  a  lamentable  thing,  as  a  man  might, 
in  consequence,  be  imprisoned  for  life  ;  and  to  tell  him  he  might  bring  an  action  would 
be  absuid. 

I  am  of  opinion  that  we  have  jurisdiction  to  relieve  him,  and  that  the  circumstances 
of  this  case  furnish  ample  grounds  for  discharging  this  recognizance. 

Per  Curiam.     Rule  absolute. 

[9]    Coram  Richards,  Lord  Chief  Baron. 

Fetch,  Clerk,  r.  Dalton,  St.\ther,  Wood  and  Burton.  Friday,  17th  Dec.  1819. — 
An  impropriator,  who,  not  being  an  occupier,  is  made  a  party  to  a  bill  for  tithes, 
is  not  liable  to  costs  on  a  decree  in  favour  of  the  plaintili"  generally  :  nor  is  he  in 
a  case  where,  in  consequence  of  the  occupiers  having  set  up  a  defence  of  payment 
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of  some  of  the  litlics  (leiiiaiided,  to  the  impropriator,  ho  also  is  therefore  made 
a  party  defuiidaiiL  by  amendment,  and  he  iisserts  upon  the  record  liis  title  to 
receive  the  tithes  so  alleged  to  have  been  paid  to  him. — Although  it  may  be 
sometimes  proper  for  a  plaintitl'  to  bring  the  impropriate  rector  before  the  Court, 
e  majori  cautela,  and  for  the  sake  of  security,  yet  it  must  bo  at  the  peril  of  paying 
him  his  costs.  — If,  however,  a  part^'  so  made  a  defendant,  put  the  plaintiff  to 
unnecessary  expence,  the  Court  will  order  him  to  pay  costs. 

[Referred  to,  Leatlies  v.  Hewitt,  1820,  8  Price,  566.] 

Baiber  moved  that  the  minutes  of  the  decree  pronounced  on  this  case,  in  May 
last*',  might  bo  amended, — by  conlining  the  direction  for  payment  of  costs  to  the 
three  first  defendants  only. 

This  was  a  bill  by  a  vicar  for  tithes  t\  and  was  originally  filed  against  the  three 
first  defendants,  who  were  occupiers.  As  to  several  of  the  tilhcablc  matters  they  set 
up  a  defence  of  moduses,  but  as  to  the  tithes  of  agistment  and  turnip.s,  tiicy  pleaded 
that  they  were  payable  to  the  impropriate  rector,  who  was  their  landlord.  The  plain- 
tiff then  amended  his  bill,  making  him  also  a  party  ;  and  he  adopted  the  defence  of 
the  occupiers  and  asserted  his  claim  on  the  record. 

On  the  hearing,  issues  were  ordered  to  try  some  of  the  moduses  ;  but  an  account 
was  decreed  against  the  defendants,  generally,  as  to  the  tithes  of  turnips  and 
agistment. 

[10]  The  minutes  of  that  decree  wei'e  entered  as  follows  : 

"  An  account  of  the  tithe  agistment,  and  of  turnips  claimed  by  the  bill,  with  costs 
to  be  taxed  and  paid  by  the  defendants  to  the  plaintitl',  except  so  far  as  relates  to  tiie 
costs  of  the  depositions  on  the  part  of  the  defendant  after-mentioned  and  i)rovi<led 
for."  (Then  follows  the  direction  of  issues)  "Refer  it  to  the  Deputy  Remembrancer 
to  tax  the  costs  occasioned  by  the  depositions  of  the  defendants  (except  as  to  three 
of  the  witnesses),  separate  and  distinct  from  the  general  costs  to  be  taxed  as  afore- 
said ;  such  costs  to  be  paid  by  the  occupiers  to  the  plaintiiT.  Reserve  further 
directions." 

The  motion  was  grounded  on  the  principle  that  the  land  owner  had  been  unneces- 
sarily made  a  party,  inasmuch  as  he  occupied  no  part  of  tlic  lands,  and  that  he  was 
therefore  not  lialile  to  pay  any  part  of  the  costs. 

Martin  and  lionpcU  opposed  it ;  submitting,  that  this  motion,  although  in  form 
appearing  to  involve  only  a  (|uestion  of  costs,  would,  in  fact,  necessarily  induce  a 
re-hearing  of  the  cause  -and  also  that  the  defendant  now  api)lying  was  concluded  l)y 
the  length  of  time  which  had  elapsed  since  the  decree  was  prcmonnced  *-.  And  they 
contended,  besides,  that  the  latul  owner  haxing  [11]  been  properly  made  a  party  by 
amendment,  in  con.se(|aence  of  the  occupiers  having  relied  on  a  defence  of  title  in  him, 
which  he  had  adopted  by  jjutting  his  claim  on  the  record  by  his  answer,  and  insisting 
on  it  till  the  healing,  and  had  gone  even  further  than  usual,  by  stating  that  in  con- 
sideration of  his  right,  the  occupieis  had  paid  him  the  tithe  ;  he  had  made  himself 
liable  for  the  costs  of  which  he  had  thus  been  the  occasion  ;  whereas,  if  the  owner  had 
not  been  made  a  i)aity  inidei'  such  circumstances,  the  Court  would  liave  asked— how 
any  decree  could  be  made  for  a  jilaintiH',  behind  the  back  of  a  i)arty  stated  to  be  so 
materially  interested  1 

Barbci'  in  reply,  adverted  to  the  case  of  Arm.<lron(j  v.  llcmU*\  where  on  its  lioing 
put  by  the  counsel  for  the  defendants,  as  an  objection  of  want  of  jiropcr  ])arties,  tliat 
the  impropriate  rector  there,  who  was  similarly  sitnatod  with  tlie  person  claiming 
under  that  character  here,  had  not  been  made  a  defendant;  the  Court  .saiii,  if  he  had 
been  made  a  party,  the  other  defendants  (the  occupiers)  would,  most  probably,  have 
been  ordered  to  p.ay  his  costs  t '. 

RiCllAUDs,  Lord  Chief  Baron.  I  believe  it  has  been  in  some  instances  urdered, 
that  an  impropriate  rector  should  pay  costs,  but  I  confess  I  could  never  tell  how,  or 
on  what  princijjle,  in  some  cases,  that  was  done.     In  [12]  one  particular  case,  indood, 

♦'  The  Heputy  Remembrancer  had  not  yet  passed  the  decree. 

t'  Vide  ante,  vol.  vi.  p.  'I'.Vl. 

*-  Sittings  after  Michaelmas  Term,  ."li)  (!eo.  III. 

*^  Ante,  vol.  iv.  p.  21G. 

t-  In  this  case  the  impropriator  examined  no  witnesses. 
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I  recollect  that  a  party,  who  was  improperly  made  a  defeiitUint,  was,  and  I  think 
properly,  ordered  to  pay  costs,  but  that  was  where  he  had  put  the  plaintiH  to  con- 
siderable expence  by  examining  witnesses  who  could  not  furnish  any  material  testimony 
in  his  favour,  and  that  was  of  course  a  matter  of  special  circumstances.  My  general 
notion  is  this, — you  have  no  right  in  any  case  to  make  any  man  a  party  to  a  suit 
unless  you  can  obtain  a  decree  against  him.  Now,  here  there  could  be  no  decree 
against  Burton,  for  he  is  not  called  on  by  the  bill  to  do  any  thing.  I  remember  Lord 
Chief  Baron  Eyre  used  to  say  that  it  was  frequently  a  prudent  course  to  bring  a  party 
before  the  Court,  for  the  sake  of  security,  by  a  prayer  in  aid,  but  I  confess  I  do  not 
understand  what  praying  in  aid  means  in  a  Court  of  Equity.  I  am  awai-e  that  it  may 
often  be  useful  to  an  owner  to  procure  himself  to  be  made  a  party,  lest  the  occupier 
should  neglect  his  rights,  but  I  could  make  no  decree  against  him.  On  the  other 
hand,  there  is  sometimes  this  difficulty  on  the  plaintiff,  that  in  certain  cases,  as  here, 
an  owner  who  may  be  considered  as  a  defendant  behind  the  other  defendants  may 
be  uecessarily  made  a  party,  lest  the  Court  should  not  be  able  to  decree  against  the 
occupiers  in  his  absence.  It  may,  therefore,  be  in  such  cases,  useful  to  a  plaintiff  to 
make  the  owner  a  party,  but  it  must  always  be  done  at  the  peril  of  the  plaintiff;  and 
there  may  be  cases  of  special  circumstances,  certainly,  wherein  the  Court  might  not 
[13]  give  costs  against  him.  In  the  present,  I  am  of  opinion  that  the  impropriator 
is  not  liable. 

Ordered  that  the  Bill  be  dismissed,  without  Costs,  as  to  defendant  Burton. 

Coram  Eichards,  Lord  Chief  Baron. 

Kejipson  v.  Yokke  and  Other.s.  Friday,  I7th  Dec.  1S19. — If  a  modus  be  laid, 
in  an  answer  to  a  case  resting  on  endowment,  as  covering  several  titheable  articles, 
it  must  be  proved  to  be  payable  for  all,  and  if  it  be  not,  or  the  witnesses  state  it 
to  be  in  lieu  of  some  of  the  articles,  but  whether  it  covers  others  they  do  not 
know,  the  modus  is  not  proved  as  laid,  and  cannot  be  therefore  acted  upon  :  nor 
is  the  doubt  a  ground  whereon  the  Court  will  direct  an  issue,  but  an  account  will 
be  decreed  of  all  the  titheable  matters  said  to  be  covered  by  the  modus. — Nor  is 
it  at  all  a  matter  in  aid  of  such  a  defence  as  removing  the  above  objection,  that 
the  answers  allege  that  the  defendants  have  been  informed  and  believe  that  the 
payment  is  a  modus  covering  all  the  articles  (speciatim),  and  the  plaintiff  reads 
that  allegation  on  the  hearing ;  because  a  plaintiff  is  not  bound  and  concluded  by 
reading  out  of  answers  allegations  which  he  must  necessarily  read  in  order  to 
furnish  the  Court  with  the  question  at  issue ;  and  still  less  is  the  Court  bound  by 
the  plaintiff  reading  such  passages. 

[Referred  to,  Oliver  v.  Court,  1840,  8  Price,  145.] 

The  plaintiff  who  was  vicar  of  Long  Preston,  York,  claimed  by  the  present  bill  an 
amount  of  all  tithes  within  the  parish,  except  corn  and  wool,  and  some  other  tithes, 
with  respect  to  which  the  parties  had,  since  the  commencement  of  the  suit,  come  to 
an  ar-rangement. 

The  principal  defence,  as  far  as  it  relates  to  the  present  question,  was  moduses. 

The  plaintifl'  rested  his  case  entirely  upon  certain  specific  endowments  produced  by 
him  in  support  of  his  title. 

[14]  The  defendants  relied  upon  the  effect  of  subsequent  usage  having  been 
contrary  to  the  tenor  of  those  endowments,  as  being  destructive  of  their  authority  in 
sustaining  the  plaintiff's  claim ;  and  that  usage  thej'  proved  by  the  production  of  the 
books  of  tithe  collectors,  which  cai-ried  the  evidence  of  the  money  payments  that  they 
relied  upon  as  being  moduses,  as  far  back  as  fifty  years,  and  also  by  the  parol  testimony 
of  the  tithe  collectors. 

The  whole  point  of  the  cause  turned  upon  the  effect  of  the  evidence  tendered  in 
support  of  a  modus  for  grass,  hay,  hemp  and  flax,  agistment,  and  other  things,  proving 
the  money  pa3'ment  to  have  been  made  and  recei\'ed  in  satisfaction  of  the  tithe  of  grass 
and  hay,  as  the  witnesses  had  been  informed  and  believed  ;  but  they  severally  added, 
that  they  did  not  know  whether  they  were  payable  in  satisfaction  of  the  other  titheable 
matters  or  not.  It  was  also  proved  that  hemp  and  flax  had  not  been  grown  in  the 
parish  as  far  as  any  of  them  could  remember. 
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On  the  part  of  the  defendants  it  was  submitted,  in  substjince,  that  as  there  had 
been  no  hemp  and  flax  grown  in  the  parish  during  the  memor\'  of  the  witnesses,  and 
the  proof  of  the  monev'  payment  being  so  completely  established  by  the  evidence  ;  it 
was  no  answer  on  the  part  of  the  plaintill'  claiming  the  tithes  in  kind,  to  say,  that 
because  the  witnesses  could  not  speak  to  the  fact  of  their  being  payable  foi-  all  the 
articles  enumerated  as  being  covered  by  the  modus,  and  particularly  in  a  [15]  case 
where  man}'  of  such  articles  had  not  been  within  their  memory  i)roduccd  in 
the  titheable  places  of  the  parish  ;  and  whei'e  the  plaintill'  had  read  out  of  the  defen- 
dants answer  their  allegation,  that  the  payment  was  a  modus  payable  in  lieu  of  those 
articles,  speciatim,  by  which  allegation,  they  urged,  the  plainlirt',  having  read  it  and 
therefore  made  it  a  part  of  his  case,  was  bound  anfl  concluded,  according  to  the 
established  practice  of  Courts  of  Equity,  the  defence  on  the  record  was  well  supported  : 
or  that  if  the  Court  should  not  dismiss  the  bill  they  could  not  decree  an  account,  but 
must  grant  an  issue  :  for  if  there  was  any  doubt  in  the  mind  of  the  Court,  it  must  be 
;is  to  the  fact,  which,  in  a  ease  of  this  sort,  could  only  be  determined  by  the  usual 
course  of  a  trial  at  law,  by  which  alone  it  could  be  ascertained  for  what  specitic  matters 
the  payment  was  made, — for,  that  it  was  a  modus  had  been  proved  bvall  the  evidence 
in  the  cause,  as  fai'  as  in  this  Court  such  a  defence  could  be  proved. 

The  plaintiH's  counsel  relied  on  the  topics  upon  which  tlae  judgment  of  the  Court 
is  principally  founded,  contending  that  the  defence,  as  pleaded,  was  not  sustained  by 
the  evidence  in  the  cause;  and  that,  therefore,  the  i)laintift"  was  entitled  to  a  decree 
upon  the  prima  facie  title  of  his  endowment. 

Fonblanque  and  Koupell  were  of  counsel  with  the  plaintill',  and 
Martin  and  Dowdeswell  for  the  defendants. 

[16]  KiuHAKD.s,  Ijord  Chief  Baron, — now  delivered  judgment, — having  first 
strongly  recommended,  in  vain,  an  arrangement  between  the  parties,  in  consideration 
of  the  forcible  testimony  in  favour  of  the  long-continued  money  payment. 

After  stating  the  usual  preliminary  matters,  his  Lordship  ])roceeded  thus, — The 
plaintiff,  in  the  course  of  his  case,  at  the  hearing,  having  read  the  answer  of  the  defen- 
dants, in  order  to  shew  their  admissions  of  the  plaintill'  being  vicar,  and  of  the  defen- 
dants being  occupiers  and  having  tithealile  matters,  afterwards  read  a  passage,  which 
is  entered  as  read,  from  the  answers  of  all  the  defendants  (foi-  I  believe  they  jointly 
averred  what  was  read) ;  wherein,  after  admitting  the  title  of  the  vicar,  they  .s.ay, 
"they  do  not  know  or  believe  that  the  said  plaintifi' did,  as  such  vicar,  become,  or  that 
he  is  by  immemorial  usage  or  prescription,  or  by  any  other  lawful  wa^'s  and  means 
entitled  to  have,  receive,  or  take  all  and  singular  the  tithes  of  the  titheable  matters 
yearly  arising,  growing,  and  renewing,  in  and  throughout  the  said  parish,  or  the 
tithc,il)le  places  thereof,  other  than  the  tithe  of  corn  and  wool.  On  the  conti'ary, 
defendants  say  they  have  been  informed  and  believe  that  tiic  .said  jjlaintifl',  .as  such 
vicar  as  aforesaid,  is  entitled  to,  and  that  the  vicars  of  the  said  p.arish  for  the  time 
being,  the  predecessors  of  the  said  plaintifi',  liave,  from  tlie  time  of  the  endowment  of 
the  .saiil  vicarage  ;  and  that  the  rectors  of  the  said  parish  for  the  time  being,  from  the 
time  whereof  the  memoiy  of  man  is  not  to  the  contrary,  up  to  the  [17]  endowment 
of  the  said  vicai'age,  were  and  have  been  entitled  to,  and  have  received  and  taken 
certain  moduses  or  pecuniary  payments,  in  lieu  of  the  tithes  of  agistment,  and  for  the 
tithes  of  hay,  hemp,  fla.x,  and  gai'den  fruits,  yearly  arising,  growing,  renewing,  or 
increasing  in  the  said  parish,  and  the  titheable  places  thereof,  and  in  lieu  of  the  tithes 
of  foals  dropped,  and  of  milk  yielded  in  the  said  parish,  or  the  titheable  places  thereof, 
as  heieinafler  mentioned,  and  defendants  cnive  leave  to  refer  to  such  proofs  of  the 
said  i)laintifrs  title  to  such  tithes  as  the  said  plaintill' shall  be  able  to  produce."  Th.it 
was  certainly  read  by  the  plaintiff' in  the  course  of  sinewing  his  title  by  the  adnii.ssion 
of  the  defeiul.uits  :  and  thcic  is  no  doubt  but  that  the  pl.iintitV  is  entitled  to  ivad  out 
of  the  .answer  that  which  shews  what  the  i.ssue  is  ;  for  otherwise  the  Coiu'l  would 
never  understand  what  it  is.  The  defendants  may  .also,  in  opening  their  answer,  re.acl 
every  word  that  is  material:  and  here  they  cert.ainly  say,  th.it  they  have  heard  and 
believe  that  there  is  a  modus. 

Then  it  was  said,  on  the  part  of  the  defend.ints,  that  the  i)laintill'  having  read  this 
pas.sago  out  of  the  answer,  is  concluded  by  it,  unless  he  ])roves  l)y  evidi'uce  of  his  own, 
that  the  belief  formed  by  the  defendants  is  not  acorrect  belief.  Now,  1  am  of  opinion, 
that  I  am  bnniid  to  look  at  and  estimate  all  the  evidence  produced  by  the  defenilant.H, 
and  thai  1  caiuiot  say,  because  one  party  says  ho  has  heard  and  believes  ii  thing,  that 
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therefore  such  belief  is  conclusive  against  the  [18]  other  in  a  Court  of  Equity.  1  know, 
on  the  contrary,  that  where  a  party  professes  himself  to  believe  an  allegation,  that  the 
Court  is  bound  to  see  if  it  may  not  believe  against  him  ;  but  if  the  defendants  say  we 
believe  so  and  so,  there  is  no  doubt  but  that  if  the  plaintiff  gives  evidence  on  the  other 
side  to  shew  the  belief  ill-founded,  that  the  plaintiff  must  succeed  against  that  belief. 
If,  therefore,  I  see  evidence  aliunde  in  this  case,  and  I  must  judicially  look  at  all  the 
evidence  to  see  if  the  belief  is  ill-founded,  whether  it  appear  from  what  is  read  by  the 
plaintiff  to  shew  what  the  issues  are  between  the  parties  which  he  is  entitled  and 
obliged  to  do,  or  from  the  evidence  of  the  defendant,  1  must  take  the  whole  together 
and  decide  upon  the  whole  case.  I  do  not  therefore  hold  myself  bound  to  think  that 
what  was  read  from  the  answer  is  conclusive  of  all  the  facts  upon  which  the  defendants 
found  their  belief ;  or  that  it  is  therefore  to  be  considered  as  supported  by  evidence. 
In  either  way  I  take  it  to  be  a  matter  which,  in  the  first  instance,  does  not  bind  the 
plaintiff' ;  and  if  the  defendants  give  evidence  proper  to  be  admitted,  we  must  then 
see  how  it  is  met ;  and  whether,  where  there  is  other  evidence  in  the  cause,  that  is 
sufficient  to  contradict  it. 

Then  let  us  see  what  the  defendants'  evidence  in  this  case  is.  The  first  modus  is 
laid  by  Mr.  Yorke,  who  occupies  land,  and  is  a  defendant  for  all  the  land  within  the 
division  of  Halton  West,  and  it  is  a  payment  of  14s.  2d.  in  lieu  of  all  tithes  [19]  of 
hay,  hemp,  flax,  agistment,  the  fruits  of  gardens,  and  the  fruits  of  trees,  and  of  all 
small  tithes  whatsoever,  except  the  tithes  of  calves,  lambs,  goslings,  chickens,  ducklings, 
pigs,  eggs,  bees,  hone}',  and  wax,  which  are  payable  in  kind  to  the  vicar,  and  except 
the  tithes  of  foals  and  milk,  for  which  separate  moduses  are  payable.  I  believe  the 
other  defendants  state  the  same  modus  to  the  same  effect ;  and  this  is  what  Mr.  Yorke 
and  the  other  defendants  tender  in  issue  by  their  answer,  as  one  of  these  moduses. 
But  how  have  the\'  gone  on  to  prove  these  moduses  I  I  am  in  possession  of  the  e\idenee, 
and  I  am  bound  to  act  upon  it  ;  and  if  they  do  not  prove  these  moduses,  is  the  plaintiff' 
to  be  concluded,  because  they  say  by  their  answer,  that  they  believe  there  are  such 
moduses,  although  they  fail  to  prove  them,  or  even  if  they  prove  by  their  depositions 
that  there  are  no  such  moduses  'i  Certainly  not.  The  proof  the\'  off'er  is  this — Stephen 
Camm  their  first  witness  says,  that  a  modus  of  14s.  2d.  has  been  paid  by  the  township 
of  Halton  ^Vest  for  the  tithes  of  grass  and  hay,  that  is,  for  agistment ;  but  whether 
for  any  thing  else  he  knows  not ;  and  that  is  the  case  with  all  the  other  witnesses 
except  one  :  for  William  Robinson  says,  the  modus  is  payable  for  grass,  but  not  for 
hay,  as  far  as  he  knows.  Now  the  question  is,  whether  the  defendants  have  proved 
that  this  modus,  set  up,  covers  hemp  and  flax  1  It  cannot  be  considered  that  they 
have.  But  then  they  say  that  they  have  not  proved  it  in  respect  of  hemp  and  flax, 
because  hemp  and  flax  have  not  been  .sown  [20]  on  these  lands  during  the  time  to  which 
the  witnesses  speak.  They  however  lay  the  modus  as  covering  hemp  and  flax,  and  to 
say  that  there  would  be  evidence  to  shew  those  articles  covered  by  the  modus,  if  they 
grew  there,  is  nothing ;  because  what  they  call  a  modus  is  taken  to  cover  a  great  deal 
more,  namely,  all  small  tithes,  except  so  and  so.  It  is  not  pretended  to  shew,  even 
according  to  their  own  way  of  putting  it,  that  no  other  titheable  matter  professed  to 
be  covered  was  grown  in  the  parish,  though  hemp  and  flax  was  not.  That  modus  might 
perhaps  be  sufliciently  proved  if  it  had  been  confined  to  hay  and  agistment;  but  when 
the  defendants  tender  in  issue  a  modus,  covering  a  great  many  other  things,  some  of 
which  of  course  they  had  in  the  parish,  Ijecause  it  is  not  alleged  that  they  had  not,  there 
is  a  variance  between  the  allegation  and  the  proof  which  I  consider  destroys  the  defence. 

In  that  view  of  the  case,  it  seems  to  me,  I  confess,  that  I  am  not  at  liberty,  not  to 
say  that  there  is  no  such  modus  proved  here  as  that  which  they  allege  covers  hay  and 
agistment ;  for  that  is  the  efl'ect  of  the  evidence  of  their  witnesses  ;  they  know  that  it 
covers,  and  believe  it  has  been  always  paid  for  grass  and  hay  ;  but  they  do  not  know 
that  it  extends  to  any  thing  else.  1  am  bound  to  say,  and  I  think  every  liody  will 
agree  with  me,  that  if  this  matter  were  tried  in  an  issue,  a  Jury  must  declare  that  if 
the  defendants  do  not  prove  that  it  covers  any  thing  more,  they  disprove  the  modus 
as  laid.  If  I  [21]  assert  that  a  modus  covers  hay  and  agistment  and  other  things,  and 
my  witne.sses  prove  that  it  covers  hay  and  agistment,  but  whether  any  thing  else  they 
know  not,  a  Judge  would  be  bound  to  direct  the  Jury  that  the  modus  in  issue  was 
not  proved ;  and  that  being  the  case  here,  as  it  seems  to  me,  I  am  under  the  necessity, 
though  with  great  reluctance,  to  dii'ect  the  account  to  be  taken  of  all  the  titheable 
matters  which  are  said  to  be  covered  by  the  general  modus.     With  respect  to  milk 
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and  foals  it  will  not  then  be  neeessaiy  for  me  to  direct  an  account ;  and  even  in 
directing  an  account  of  the  other  articles,  it  will  only,  as  I  fear,  be  the  beginning  of 
a  new  suit.  Yet  when  I  see  the  probable  result  of  this,  and  when  I  recollect  that  the 
plaintiff'  is  on!)'  vicar  of  the  parish,  and  no  one  knows  how  long  he  may  remain  so,  I 
cannot  but  lament  the  consequence,  particularly  when  I  find  that  a  sum  of  money  has 
been  payable  so  constantly  for  the  tithes  of  hay  and  agistment.  It  was  under  these 
impressions  that  1  was  induced  to  throw  out  a  question,  whether  you  might  not  in 
some  way  or  other  arrange,  so  as  to  do  justice  to  both  parties,  without  going  to  any 
further  expenses,  or  being  involved  in  other  suits. 

On  that  part  of  the  case  therefore,  his  Lordship  decreed 

An  Account. 

[22]    Coram  Richards,  Lord  Chief  B.vron. 

Ev.\NS  AND  Others  v.  Massey,  Esq.  Friday,  17th  Dec.  1819. — A  bequest  to  a 
child  en  ventre  sa  mere — introduced  by  reciting  that  the  tesbitor,  "having  two 
natural  children,  and  the  mother  supposed  to  bo  now  carrying  a  third  child  " — in 
these  words — "I  do  will  and  bequeath"  &c.  (as  in  the  words  marked  b)-  inverted 
commas,  between  brackets,  in  p.  2.3)  is  a  good  be(iuest,  although  in  the  immedi- 
ately subsequent  parts  of  the  will,  the  testator,  referring  to  the  previous  bequest 
to  the  three  children,  call  them  indiscriminately  my  children,  and  my  natural 
children  as  aforesaid  ;  because  it  is  not  a  bequest  to  one  not  otherwise  described 
tlian  as  the  unborn  illegitimate  child  of  the  testator,  but  the  object  of  it  is  pointed 
out  witli  sutllcient  certainty  ;  for  he  has  not  merely  called  the  legatee  his  child, 
but  has  much  more  particularly  designated  it  by  the  introductory  part  of  the 
bequest,  so  as  to  obviate  the  necessity  for  shewing  that  the  oflPspring  of  the  woman 
was  the  child  of  the  testator  :  or,  in  the  comprehensive  language  of  the  judgment, 
it  is  not  by  such  a  beciuest  made  a  condition  precedent,  that,  to  enable  the  child 
to  take,  it  must  be  ascertained  to  be  the  child  of  the  testator. — The  essence  of 
the  rule  is,  that  in  all  such  cases  there  should  be  sutllcient  certainty  in  describing 
the  object  of  the  testator's  bounty,  to  preclude  the  necessity  of  having  recourse 
to  proof  aliunde. 

The  questions  in  this  case  arose  out  of  the  following  facts  stated  on  the  record  by 
the  liill  and  answer,  and  found  by  the  Deputy  Hemcmbrancer's  repoit,  the  lesult  of  a 
refei'cnee  to  him  to  take  an  account,  and  enquire  of  the  necessary  matters  to  form  the 
founflati(jn  of  further  directions. 

IJills  had  been  tiled  by  the  two  nephews,  the  residuary  legatees  of  Hetny  Kvan.s, 
and  two  of  his  illegitimate  children,  against  his  executor,  for  the  purpose  of  obtaining 
a  (h^elaration  by  tlie  Court,  whether  the  child  mentioned  to  be  unborn  at  the  time  of 
the  making  of  his  will  by  the  testator,  was  or  was  not  entitled  to  take  any  benefit 
undci-  it. 

The  testator,  who  resided  in  Indi.i,  had,  at  the  lime  of  his  m.-iking  his  will,  two 
natural  children  by  a  woman  with  whom  he  was  then  cohabiting,  and  who  was  then 
pregnant  with  another  child.  [23]  Tiie  will  was  dated  the  II  th  of  August,  IS  10,  the 
material  part  of  which,  as  far  as  relates  to  the  points  now  brougiit  under  discussion, 
was  in  these  words,  "  Ilaving  two  natural  children,  and  the  mother  supposed  to  be 
now  carrying  a  third  child,  I  do  will  and  liequcath  [the  whole  of  my  pioperty  in 
England  at  this  time,  or  now  on  the  seas  proceeding  to  England,  to  be  divided  equally 
between  them,  that  is  to  say,  if  another  chihl  should  l)e  liorn  by  the  mother  of  the 
other  two,  in  the  jjroper  time,  that  such  child  is  to  have  onethinl  of  such  jiroperty  in 
Kngl.ind,  or  ])roceeding  to  England,  this  ])roperty  to  bo  laid  out  in  the  funds,  or  other 
pul)lic  securities,  and  allowed  to  accuiuul.ite  till  the  children  shall  respectively  a! lain 
the  age  of  twenty-one  year^,  deducting  annually  from  tln^  interest  such  proportion  ius 
may  be  necessary  for  their  educalum  and  their  other  expenccs  :  should  cither  of  the 
children  die,  the  property  to  be  divided  lictween  the  other  two,  ami  in  tli.it  case  tlio 
survivor  to  be  the  heir  of  the  other  two,  providcil  one  shall  live  to  l)e  of  the  ago  of 
twenty-one  years].  —  If  thoy  all  die  previously  lo  ihcir  reaching  that  :ige,  then  my 
])ropcity  to  go  to  my  two  nephews,  Richard  I'lv.uis  and  I,acy  I'lvans,  as  hcieinafler 
mentioned.  It  is  to  be  undeistood,  that  c.ich  child  att.iiiu'ng  the  age  of  lwentyi)no 
years,  is  entitled  to  his  or  her  Ihinl  u\-  half  share,  a-;  I  he  i-.isc  may  be.      I  icquesl  my 
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dear  friend  J.  H.  D.  Ogilvie,  of  Madras,  and  .John  Binney,  Esq.  agent  at  Madras,  to 
be  my  executors  in  India,  and  nw  friend  Colonel  Massey  to  be  my  executor  in  England, 
[24]  and  guai-dian  to  my  children  jointly,  with  Richard  Evans  and  Lacy  Evans,  my 
two  nephews.  I  bequeath  the  whole  of  my  i-emaining  property,  after  paying  my 
natural  children  as  aforesaid,  to  (the  said  nephews,  describing  them)  with  the  deduc- 
tions hereafter  mentioned,  and  also  leave  them  my  residuary  legatees.  The  deductions 
will  be  mentioned  hereinafter  in  a  codicil." 

The  testator  died  on  the  IGth  of  the  same  month.  The  mother  of  the  children 
was  euseint  at  the  time  of  the  date  of  the  will,  and  in  about  seven  months  after  the 
testator's  decease  was  delivered  of  a  female  child,  which  died  shortly  after  its  birth. 

The  cause  was  first  heard  in  December,  1814,  when,  on  a  reference  to  the  Deputy 
Kemembrancer  being  ordered,  the  repoi't  found  in  substance  the  facts  above  stilted, 
and  upon  that  report,  it  was  now  again  brought  on  for  further  directions. 

Jervis  and  Bligh  for  the  plaintiff's,  contended,  that  the  bequest  in  this  case  to  the 
unborn  child  was  void,  upon  the  authority  of  all  the  dicta  and  decisions  which  they 
adverted  to,  in  the  following  order.  In  Co.  Litt.(a)  it  is  said  to  be  a  principle  of  law, 
that  a  bastard  cannot  take  till  after  he  hath  gained  a  name  by  reputation.  The  case 
of  Mdham  [25]  v.  Tlie  Duke  of  Devon  (1  P.  Wms.  529)  has  conclusively  established, 
that  a  bequest  to  an  illegitimate  child  not  in  esse  cannot  take  effect.  There  a  devise 
to  all  the  Duke's  natural  children  by  a  particular  woman,  was  held  to  extend  only  to 
children  who  had  at  the  time  of  making  the  will  not  only  been  born,  but  had  acquired 
the  reputation  of  being  his  children  ;  and  in  that  case  Lord  Macclesfield  founds  his 
judgment  upon  the  regard  due  to  the  policy  of  the  law,  in  discouraging  illicit  inter- 
course in  favour  of  marriage.  In  Jnikin.wn  v.  Adam  (1  Ves.  &  Bea.  -1:46),  it  was  held, 
that  a  devise  to  the  children  of  a  particular  man  by  a  woman,  to  whom  he  was  not 
married,  could  not  take  effect ;  and  the  Lord  Chancellor,  in  commenting  upon  that 
determination  in  the  subsequent  case  of  Gordon  v.  Gordon  (1  Meriv.  152)  says,  that  the 
difficulty  there  (in  inikhuon  v.  Adam)  was,  that  there  was  no  mode  of  trying  the 
question  upon  grounds  of  evident  policy  ;  because  the  law  will  not  permit  you  to 
prove  who  is  the  real  father  of  the  child,  but  only  who  is  reputed  to  be  the  father : 
'•  and  then,"  observes  his  Lordship,  "  it  follows  that  the  child  must  be  born  ;  for,  until 
born,  it  has  no  reputation." 

In  this  case  they  submitted,  whatever  argument  might  be  founded  on  the  bequest, 
having  in  the  first  instance  been  given  to  the  child  to  be  born  of  the  mother,  and 
which  she  was  then  supposed  to  be  carrying,  as  making  good  the  bequest,  on  [26]  the 
ground  of  its  being  given  to  the  child  of  a  pai'ticular  woman, — yet  the  introductory 
words  of  the  bequest,  "having  two  natural  children,  and  the  mother  supposed  to  be 
now  carrying  a  third  child,"  the  subsequent  distinct  recognition  by  the  testator  of  its 
being  his  intention  to  bequeath  the  property  to  his  own  child,  and  his  having  so 
designated  the  objects  of  his  intended  bounty  by  afterwards  calling  them  his  children, 
and  "his  natural  children  as  aforesaid,  shewed  that  the  testator  considered  that  child 
his  own,  and  that  therefore  he  had  given  to  it  the  property  bequeathed,  were  circum- 
stances in  this  case  which  brought  this  bequest  precisely  within  the  principle  of  Earh 
v.  Wilson  (17  Ves.  528),  where  the  Master  of  the  Rolls  expressly  adopts  the  principle 
laid  down  by  Lord  Coke,  and  the  recognition  of  it  by  Lord  Macclesfield,  that  a 
bastard  cannot  take  as  the  issue  of  a  particular  person  until  it  has  acquired  the 
reputation  of  being  the  child  of  that  person,  which  cannot  be  before  its  birth ;  and 
his  Honor  acts  upon  it  accordingly. — "If  the  bequest  (observes  his  Honor,  pursu- 
ing his  train  of  reasoning)  had  been  to  the  natural  child  of  which  a  particular  woman 
was  enseint,  without  reference  to  any  person  as  the  father,  there  would  be  no 
uncertainty  in  that  bequest,  and  piobably  it  would  be  held  good  ;  but  here  there 
is  no  gift  to  the  child  of  which  Mary  Mackarel  might  be  enseint,  except  as 
the  child  of  the  testator."  In  this  case  it  is  obvious  there  is  an  express  refer- 
ence by  the  testator  to  the  unborn  offspring  as  his  child,  and  to  himself  as 
[27]  the  father,  and  that  brings  it  under  the  succeeding  observations  of  the  Master 
of  the  Rolls,  in  delivering  his  judgment;  and  those  observations  are  so  precisely 
applicable  to  this  particular  ease,  that  unless  that  decision  be  an  authority  governing 
this  case,  the  doctrine  established  by  it  can  be  no  longer  considered  law  ;  and  that 

(«)  Co.  Litt.  36,  referring  to  Blodwell  v.  Edwards,  Moor,  430.  2  Roll.  Abr.  43. 
Cro.  Eliz.  509.     Noy,  355. 
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case  must,  by  a  decision  against  the  plaintiil's  in  this  suit,  be  consequently  over-ruled. 
The  Master  of  the  Rolls  there  says  (having  previously  ob-served  that  the  language  of 
the  will  clearly  shewed  it  was  not  matter  of  indiflerence  to  the  testator  whether  the 
child,  to  whom  he  had  bequeathed  the  propei'ty,  should  have  been  begotten  b}'  him 
or  by  another)  "I  cannot  therefore  do  what  is  required,  that  is,  reject  the  words  'by 
me'  as  superfluous ; " — and  if  he  could  not  reject  the  words  'by  me'  in  that  case,  on 
what  distinction  can  the  word  '  my  '  in  this  case  be  rejected  as  superfluous  f^"  Supposing 
the  words  (he  continues)  'as  she  may  happen  to  be  enscint  of  hy  me'  could  be  taken 
to  mean  'as  she  is  now  enseintof  by  nie,'  in  which  there  is  considei-able  ditheulty  ;  vet 
if  the  rule  of  law  does  not  acknowledge  a  natural  child  to  have  any  father  before  its 
birth,  that  mere  change  of  phrase  could  not  have  the  effect  of  making  the  bequest 
good.  He  means  to  give  to  an  unborn  bastard  by  a  description  which  by  law  such 
person  cannot  answer;  and  if  you  take  away  that  part  of  the  description  non  constat 
that  the  gift  would  ever  have  been  made."  His  Honoi'  concludes  by  saving,  that 
therefore,  without  breaking  in  upon  the  rule  [28]  laid  down  by  Lord  Coke,  and  con- 
sidered by  l>ord  Macclesfield  as  established,  I  cannot  hold  that  there  is  a  sufficient 
certainty  in  this  legatee." 

In  that  case  then  it  must  be  taken  to  have  been  decided,  that  a  designation  of  the 
person  to  whom  a  bequest  were  made  by  the  description  of  a  child  en  ventre  sa  mere, 
as  being  the  child  of  the  testator,  though  by  reference  only,  was  not  such  a  description 
as  would  effectuate  the  bequest. 

On  the  same  point  of  the  necessit}'  of  a  clear  description  being  furnished,  in  order 
to  enable  an  illegitmate  child  to  take,  they  also  cited  the  cases  of  Cartwriykt  \ .  Vawdrij 
(5  Yes.  530),  and  Godfrey  v.  Dans  (G  ibid.  43). 

In  the  recent  case  of  Gurdon  v.  Gnnlon  (1  Meriv.  141)  the  l>ord  Chancellor 
recognizes  the  principle  of  the  decision  in  Earh:  v.  JFilson,  and  declares  that  that  latter 
case  is  not  to  be  considered  as  in  any  degree  affecting  the  former.  At  the  conclusion 
of  his  judgment,  so  an.xious  is  his  Lordship  to  preserve  the  authority  of  Eark  v. 
JFilsmi,  he  says,  "I  repeat  that  this  is  not  to  be  taken  as  governing  either  the  (juestion 
of  what  would  be  my  decision  if  the  words  were,  'to  my  onlv  unborn,  but  not  in  esse,' 
even  though  it  may  be  sufficiently  pointed  out  as  the  (-liild  of  a  particulai-  mother." 
In  that  case  certiiinly  the  decision  was  in  favor  of  the  luiborn  [29]  illegitim.ite  child  ; 
but  theie  was  nothing  in  the  will  indicating  that  the  bequest  was  founded  on  a 
supposition  that  it  was  the  child  of  the  testator. 

On  the  words  of  this  will  thci'cfore,  they  submitted,  it  was  quite  manifest  that  the 
testator  gave  the  becpiest  to  the  unborn  illegitimate  child  as  being  his;  for  so  he  hiis 
expressed  himself,  by  calling  that  as  well  as  the  other  offspring  of  the  .same  mother 
his  children  :  and  Ihey  contended,  that  on  the  authorities  such  a  bequest  cannot  take 
effect,  on  the  grounds  of  being  an  encouragement  to  immorality — contrary  to  the 
policy  of  the  law — and  affording  a  description  of  the  person  intended  to  take  so 
ineffectual,  as  that  under  it  he  wonld  be  incapable  of  being  ascertained. 

Martin  and  Kichards  for  the  defendants,  submitted  that,  in.israueh  as  in  that 
part  of  the  will  which  creates  the  bequest  in  question,  there  was  nothing  which 
asserted  or  assumed  that  the  child,  foi'  whose  benoiit  it  was  given,  was  or  was  even 
supposed  t<j  lie  the  child  of  the  testatoi-,  it  was  not  within  the  princijjle  of  the  cases 
which  hail  been  cited  to  shew  that  in  law  the  Itequcst  was  void,  or  could  not  take 
effect ;  and  they  couteniled,  that  there  was  nothing  in  any  of  those  cases  from  whi(;h 
it  could  be  collected  that  the  Judges,  by  whom  they  had  been  determined,  wonld 
have  decided  the  present  (|uestion  as  the  jjlaintiU's  insist  it  ought  to  be  decided.  AH 
those  cases,  they  observed,  had  proceeded  upon  an  admission,  that  a  becjuest  migiit 
be  effectually  made  to  an  unborn  illc-[30]-giliinale  ehild,  if  the  description  with 
reference  to  the  mother  or  otherwise  were  sutliciently  certivin  to  mark  clearly  tiio 
object  of  the  testator's  bounty.  The  case  of  Gordun  v.  Gordon  wiw  decided  in  favor  of 
a  child  so  situated  and  so  described,  and  expressly  on  that  ground  ;  and  although  the 
doctrine  in  Eark'  v.  Il'ilson  has  never  been  decisively  contradicted,  yet  the  case 
itself  was  not  cordially  determined  lus  it  was  ;  and  that  appears  jilainly  from  the 
language  of  the  Master  of  the  Rolls  at  the  very  commcnccnieut  of  his  judgment, 
where  holding  himself  reluctantly  bound  to  submit  to  the  authority  of  the  case  of 
Mdhain  v.  fhr,  Duke  of  Deron,  he  yet  forbears,  as  ho  says,  to  examine  the  reasons 
upon  which  it  stands.  In  jrHl.insim  v.  .Idaiii  the  decision  (urns  upon  the  tesl«tor'H 
having  expressed  his  belief,  that  the  unborn  child  to  whom  the  bequest  was  niiulc  wiw 
Ex.  Div.  II.— 36 
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his,  and  biiviiig  made  that  the  motive  and  foundation  of  the  legacy.  In  that  case 
therefore  the  bequest  was  held  ineft'ectual,  because  that  was  a  matter  which,  as  it  did 
not  admit  of  proof,  could  not  be  ascertained.  Yet  again,  in  Gordon  v.  Gnnlo^i,  on  the 
contrary,  it  was  considered  that  an  unborn  natural  child  might  take,  although  it  was 
obvious  that  the  foundation  of  the  gift  w;is  the  testator's  supposition  that  it  was  his 
child.  The  Lord  Chancellor  however  certainly  does  draw  a  very  nice  distinction 
between  that  case  and  the  case  of  Earle  v.  Wilson,  a  distinction  so  very  laboured,  as 
hardly  to  be  sufficient  to  save  the  authority  of  the  decision. 

[31]  [EiCHARDS,  Lord  Chief  Baron.  The  distinction  is  certainly  verj'  refined. 
The  difference  between  "  my  child  "  and  the  child  which  "  I  believe  to  be  mine,"  I 
confess  I  can  hardly  perceive  in  the  case  of  a  natural  father  ;  for,  at  the  utmost,  such 
a  father  can  but  believe  the  child  to  be  his.  1  have  no  hesitation  in  saying  candidly, 
that  considerable  doubt  was  entertained  of  the  law  of  the  case  of  Earh  v.  JFilson  at 
the  bar  at  the  time.] 

They  then  submitted  that  the  words  "my  children,"  used  after  the  absolute  devise 
to  the  unborn  child,  could  not  affect  the  previous  bequest.  In  Gordon  v.  Gordon  it 
was  as  evidently  to  be  collected  from  the  will,  that  the  testator  considered  the  child 
his  own,  as  it  was  in  the  present  instance,  if  indeed  it  was  not  much  more  obvious, 
and  therefore  the  same  argument  would  have  applied  ;  and  yet  the  Lord  Chancellor, 
notwithstanding  that  palpable  objection,  if  it  were  so,  held  the  legacy  good.  In  the 
present  case,  therefore,  they  contended  that  the  legacy  was  well  given,  and  to  an 
object  properly  described,  and  consequently  ought  to  be  carried  into  effect. 

Jervis  having  replied. 

The  Lord  Chief  Baron  observed,  that  this  case  was  not  within  the  letter  of  any 
other  which  had  been  hitherto  decided — that  he  found  very  considerable  difficulty  in 
distinguishing  Earh  v.  Wilson  from  Goi'don  v.  Gordon — and  that  he  could  not  helj) 
thinking,  from  having  attentively  con3i-[32]-dered  the  language  used  by  the  Lord 
Chancellor  in  delivering  judgment  in  the  latter  case,  that  his  Lordship  was  not 
piepared  to  go  the  length  of  the  former,  if  he  had  been  necessarily  called  upon  to 
give  a  decisive  opinion  upon  that  decision. 

Adv.  vult. 

17th  Dec. — The  Lord  Chief  Baron  now  delivered  judgment. 

The  question  in  this  case  is,  whether  the  two  illegitimate  children  of  the  testator 
by  the  female  to  whom  he  has  alluded  in  his  will,  are  entitled  to  the  interest  which 
they  claim  in  the  bequest  to  the  posthumous  child  of  which  she  was  pregnant  at  the 
time  of  making  the  will.     Here  his  Lordship  read  the  words  of  the  bequest. 

In  point  of  fact  that  person  was  then  with  child,  and  that  appears  by  her  having 
been  afterwards  delivered  in  due  course  of  time.  The  questions  which  have  arisen  in 
this  case  have  been  alreadj^  much  considered  in  two  recent  cases  (a),  one  before  the 
then  Master  of  the  Rolls,  and  the  other  before  the  Lord  Chancellor,  each  of  which 
have  been  much  relied  upon,  on  either  side,  in  the  course  of  the  present  argument. 
There  was  also  another  case  of  IFilkinson  v.  Adam  cited  ;  but  that  was  rather  adveited 
to  for  the  purpose  of  introducing  this  proposition,  which  has  been  admitted,  that  as 
the  Courts  will  not,  on  grounds  of  public  policy,  and  for  preserving  the  interests  of 
morality,  per-[33]-mit  proof  to  be  given  of  an  illegitimate  child  being  the  child  of  a 
particular  individual  as  the  father,  the  difficulty  arising  from  the  consequent  uncertainty 
of  the  object  of  a  bequest  of  property  to  the  unborn  child  of  such  individual,  described 
only  as  his  child,  has  in  law  the  effect  of  rendering  such  a  bequest  wholly  ineffectual 
for  want  of  a  sufficiently  precise  description  of  the  person  intended  to  take  the 
interest,  there  being  no  admissible  means  of  supplying  the  deficiency  aliunde  so  as  to 
make  it  effectual.  If,  however,  a  legacy  be  given  to  an  unborn  natural  child  of  a 
woman,  and  the  description  be  so  certain  as  distinctly  to  point  out  the  object  of  it, 
there  can  be  no  doubt  that  such  a  bequest  would  be  valid,  and  may  t.ake  effect.  The 
dictum  of  Lord  Coke  and  the  decision  of  Lord  Macclesfield,  proceed  upon  the  ground 
I  have  adverted  to,  of  uncertainty  in  the  person  of  the  intended  legatee,  in  the  case 
of  a  bequest  to  an  unborn  natural  child,  described  solely  as  the  child  of  the  testator. 
It  is  therefore  now  become  an  established  rule  of  construction  in  such  cases,  that 
the  pei'son  of  a  legatee  must  be  certainly  described,  or  be  capable  of  being  clearly 
ascertained. 

(a)  Earh  v.  JVihon,  and  Gm-don  v.  Gm-don. 
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This  case  has  been  very  well  argued  here  on  its  own  ciieiimstances.  I  will  shortlv 
review  the  authorities  which  were  mentioned  on  both  sides.  The  case  of  Eaih'  v. 
fVilson  was  the  Krst  cited  on  the  part  of  the  plaintifls  (his  Lordship  went  very  ininutelv 
into  the  particulars  of  that  ease).  If  the  bequest  there,  had  been  worded  in  such  a 
inan-[34]-iier  as  to  have  obviated  ail  uncertainty,  it  would  uiidoubtcflly  have  l)eeu  hel<I 
good.  It  is  (juite  clear  that  Sir  William  Grant  founded  his  decision  in  that  case  upon 
the  ground  of  the  uncertainty  in  the  description,  wholly,  and  not  as  l^ord  Macclesfield 
is  said  to  have  done,  on  any  principle  or  policy  of  the  law,  tending,  or  having  for 
object  merely,  to  discourage  the  immorality  of  illicit  intercourse. 

It  was  contended  that  it  is  clearly  manifest  from  the  tenor  of  this  will,  that  the 
testator  contem])lated,  as  the  object  of  the  bequest,  his  own  child  ;  and  that  it  more 
plainly  appears  in  this  case  that  he  did  than  it  does  in  the  ease  of  Earle  v.  H'ilson. 
Now,  I  confess,  that  if  this  bequest  had  been  in  precisely  the  same  words  as  the  bequest 
there,  I  should  have  had  infinite  reluctance  in  departing  from  the  construction  put 
upon  it  by  the  Master  of  the  Rolls.  At  the  same  time  I  must  say  (meaning  no  dis- 
respect to  the  very  learned  Judge  who  decided  that  ca-se)  ihat  I  do  not  understand 
the  grounds  upon  which  it  proceeds,  and  therefore  cannot  entirely  accede  to  it.  I  well 
remember  that  the  decision  e.veited  surprize  at  the  time ;  and  I  know  that  some  of 
the  Judges  have  intimated  upon  several  occasions  dissatisfaction  with  it.  I  should 
therefore  be  very  sorry  if  I  could  not  distinguish  this  case  by  the  dillerent  circumstances 
under  which  it  is  brought  before  lue,  so  as,  without  comltating  that  author-ity,  to 
decree  in  favor  of  the  bequest  to  this  child.  What  Sir  William  Grant  threw  out 
incidentally,  [35]  in  the  course  of  his  judgment,  in  the  case  of  Eurk  v.  Jl'iUon,  the 
Lord  Chancellor  afterwards  acted  upon,  as  being  sound  law,  in  the  subsequent  case 
of  ilonlon  v.  Gordon.  In  that  last  case  the  Lord  Chancellor  held,  that  a  legacy  given 
to  an  unborn  illegitimate  child  was  good  ;  and  so  far  he  agrees  with  the  Master  of  the 
Kolls.  [His  Lordship  here  read  the  words  of  the  codicil  in  the  case  of  Goidon  v.  Gordtni, 
and  the  Chancellor's  judgment  (p.  150,  1.51,  152).]  So  that  the  Lord  Chancellor  takes 
the  Master  of  the  Kolls  to  have  admitted,  that  a  legacy  might  be  eilectuall}'  given  to 
a  child  with  which  an  uimiarried  woman  was  pregnant,  unless  it  weic  made  a  condition 
precedent  to  the  gift,  that  the  child  should  actually'  be  the  child  of  a  particular 
individual,  as  the  father.  That  is  the  express  ground  of  distinction,  in  substimcc, 
which  the  Ch.incellor  takes  between  the  ease  of  Earic  v.  ll'iUon,  and  the  one  then  before 
him;  and  he  says,  that  in  order  to  shew  that  objection  to  exist,  "you  must  establish 
that  it  could  not  be  the  testator's  intention  th.at  the  child  in  question  should  take  at 
all,  unless  it  were  his  child  ;"  and  his  Lordship  hold,  that  in  that  ease  such  a  construc- 
tion was  not  necessary.  On  the  (!th  of  Felnuaiy  following  the  Chancelloi'  pronounced 
final  judgment,  adhering  to  his  formei'  opinion,  and  declaring  that  it  was  consistent 
with  the  doctrine  of  Lord  Coke,  that  an  illegitimate  child  en  ventre  sa  mere  might 
take  a  legacy  bequeathed  to  it  if  described  with  .suflicient  certainty.  His  Lordship 
says,  "I  studiously  abstain  from  expressing  any  [36]  o])inion  as  to  what  it  would  bo 
if  the  words  were  'to  my  child,'  while  I  decide,  that  the  words  being  only  'the  child 
with  which  A.  H.  is  now  ])rcgnant,'  those  words  will  do  so  as  to  give  effect  to  tlie 
intention  in  its  favor." 

We  have  therefore  only  to  cn<juire,  in  this  case,  whether  there  be  in  the  terms  of 
the  present  becpiest,  worded  as  it  is,  such  a  condition  jireccdent  annexed  to  it  liy  the 
testator  as  by  necessary  construction  lequires  that  in  order  to  give  effect  to  the  l)ec|uest, 
the  child  must  be  shewn  to  be  the  testator's  child,  and  that  he  meant  to  give  it  only 
in  case  the  child  should  be  his  ;  and  that  not  otdy  by  matter  of  implication  or  argument, 
but  of  clear  illustration.  The  testator's  words  are,  "having  two  natural  children,  and 
the  mother  supposed  to  be  now  eairying  a  third  eiiild."  Now  he  does  not  say  with 
which  she  is  [)regnant  by  me,  but  merely  that  she  is  sup])()sed  to  be  pregnant  generally, 
.uid  the  time  of  her  delivery  would  prove  that  fact — tlieii  he  beipieaths  to  sui'h  ehilil 
the  legac}'  in  (piostion.  It  is  (piitc  cle.ir  that  there  is  nothing  in  the  words  of  that 
bc(iucst,  so  far,  .asserting  that  the  child  was  his,  or  that  he  thought  so;  for,  .illlmugh 
there  can  be  no  doubt  that  he  did  think  so,  yet  he  does  not  in  terms  ni.ike  such  sup 
position  the  obvious  and  .solo  motive  of  the  bciplest.  The  words  are  cpiite  general, 
merely  particulaiizing  the  child  which  she  was  then  supposed  to  be  cirrying,  and  th.at 
would  certainly  have  excluded  an  after-begotten  child,  if  his  then  [37]  supposition  should 
turn  out  to  have  been  incorrect.  (His  Lordshij)  read  the  whole  of  the  l)eqiiest  as  set 
out  in  this  case.)     Now  the  only  difiiculty  in  these  words  in  which  the  bequest  is 


1  ]  24  THE   ATTORNEY-GENERAL   V.  LORD    EARDLEY  8  PRICE,  38. 

expressed,  arises  from  the  testator  having  afterwards,  in  alluding  to  the  children,  called 
them  his  :  and  upon  that  it  has  been  contended,'  that  this  case  is  within  the  reasoning 
and  the  piinciple  of  the  decision  in  Eark  v.  IViUon ;  because  the  testator,  it  is  said, 
})lainly  means  to  assert  that  the  children  are  his,  and  that  the  legacy  is  given  to  the 
unljorn  child,  as  one  of  his  children  ;  and  that  it  is  given  to  it  entirely  on  that  considera- 
tion, as  the  basis  and  condition  precedent  of  the  gift.  I  do  not,  however,  think  that 
those  subsequent  words  can  be  considered  as  so  applying  to  the  bequest  itself  as  to 
modify  and  controul  it ;  they  are  merelj'  a  reference  to  it,  and  were  not  intended  to 
have  any  effect  upon  it.  The  allusion  does  not  shew  that  he  meant  the  child  to  take  only 
in  case  of  its  being  his,  nor  does  it  amount  to  an  assertion  that  the  child  was  his,  or 
that  the  testator  considered  that  he  was  giving  to  it  the  legacy  solely  as  his  child.  I 
think,  therefore,  that  this  bequest  falls  within  the  principle  adopted  by  the  Master  of 
the  Kolls,  and  recognized  and  acted  upon  b}^  the  Lord  Chancellor  ;  and  that  as  it  has 
been  described  with  sufficient  certainty  what  child  it  was  whom  the  testator  meant 
as  the  object  of  the  bequest,  it  took  an  equal  share  with  each  of  the  other  two  natural 
children  of  the  testator.  I  hardly  need  say  that  I  do  not  considei-  the  event  of  the 
child  dying  so  soon  after  its  birth,  as  [38]  making  any  sort  of  diH'erence  in  this  case. 
I  feel  quite  satisfied  with  being  able  to  decide  in  this  manner,  without  opposing  my 
opinion  to  any  of  the  authorities. 

Decree. 

Declare  that  the  infant  plaintiffs,  Ann  Evans  and  Henry  Evans,  are  entitled  to 
have  the  whole  of  the  Bank  3  per  cent.  Annuities,  standing  &e.  accumulated  for 
their  benefit  during  their  respective  lives,  or  until  they  or  one  of  them  shall  attain 
the  age  of  twenty -one  years — with  libeitv  to  the  parties  interested  to  apply  to  the 
Cdui't  in  ease  of  the  .said  infants  dying  undei-  that  age.  Costs  of  all  parties  to  be  paid 
out  of  the  surplus  of  the  cash  in  Court. 

[39]    Coram  Eichards,  Lord  Chief  Baron. 

The  Attorney-General  v.  Lord  Eardley  and  Others.  Monday,  17th  Jan.  1820. 
— The  tithes  of  all  extra-parochial  lands  belong  jure  coronaj  to  the  King  ;  and  the 
title  of  the  Crown  is  not  confined  to  such  extra-parochial  lands  only,  as  were  forest 
or  parts  of  forest  land. — Where  in  a  grant  (ex  mero  motu,  &c.)  by  the  Crown,  of 
extra-parochial  lands,  the  words  "  tithes,  oblations,  and  obventions,"  were  found 
to  have  been  iiiti'oduced  amongst  the  general  words,  they  were  held  not  to  pass 
the  tithes  of  such  lands,  in  a  case  where  it  was  in  evidence  that  the  tithes  were 
in  lease  at  the  time  of  the  grant,  and  that  the  Crown  had  continued  to  demise 
them  whenever  they  had  reverted  ;  the  Court  determining  that  the  continued 
exercise  of  such  strong  acts  of  ownership,  was  sufticient  to  countervail  the  slight 
etfect  of  such  words,  even  if  where  so  introduced  they  were  of  any  force  at  all, 
and  were  not  rather  attributable  to  mistake. — Keturns  of  any  particular  subject- 
matter  by  the  Auditors  in  their  accounts  of  the  Crown  revenue,  are  sufficient 
proof  of  its  having  been  kept  in  charge  to  protect  the  claim  of  the  Crown  from 
the  operation  of  the  Nullum  Tempus  Act  (9  Geo.  III.  c.  16),  although  they  have 
I'eturned  "Nil,"  and  the  claim  have  not  been  put  in  suit  thereon  for  more  than 
sixty  years. — A  decoy  in  the  hands  of  the  owner,  who  remunerates  the  person 
eniploved  by  him  to  manage  it,  by  allowing  him  h.df  the  profits,  is  not  liable  to 
tithes.     Ordered,  therefore,  as  to  him,  that  he  go  without  day. 

[S.  C.  Dan.  271.] 

The  Attorney-General  filed  this  information  against  the  defendant  Lord  Eardley, 
as  owner  and  occupier:  and  against  the  other  defendants  as  occupiers  for  an  account 
of  the  titheable  matters  taken  by  them  upon  the  lands  in  their  occupation  within  a 
certain  fen,  forming  part  of  the  Bedford  Level  called  Borough  Fen,  which,  having  been 
drained  in  the  time  of  Cha.  IL,  had  ever  .since  yielded  titheable  matters. 

It  stated  that  the  lands  were  exti-a-parochial,  and  paid  no  tithes  to  any  church  ;  and 
that  the  King  was  therefore  entitled  to  them,  in  right  of  his  Crown  of  England. 

Then — suggesting  that  the  defendants  pretended  title  under  a  former  grant  of  the 
Crown,  and  insisted  that  his  Majesty  was  barred  of  his  [40]  right  to  the  tithes,  by  the 
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iioii-oiijoymeiit  thereof  for  sixty  years — it  chaiged,  that  the  tithes  were  not  only  not 
inchided  in  that  grant  of  the  hinds  by  the  Crown,  but  were  then  and  often  afterwards 
actually  demised  by  the  Crown  to  other  persons  ;  and  that  since  the  expiration  of  those 
leases,  the  tithes  had  been  duly  in  charge  to  his  Majesty,  and  had  stooil  insupei'  of 
record  ;  and  that,  therefore,  the  King's  right  had  been  saved  from  the  operation  of 
the  statute. 

The  defendant,  Lord  Eardley,  admitted  his  ownership  of  the  land.s,  but  denied 
occupation  of  any  part  of  them  otherwise  than  by  employing  a  person  to  manage  a 
decoy,  covering  about  forty  acres  of  the  said  lands,  to  whom,  in  respect  of  such 
management,  he  allowed  one  half  of  the  clear  profits  :  and  he  insisted  that  no  tithes 
were  payable  in  respect  thereof. 

The  other  defendants,  not  admitting  the  right  of  the  Crown  as  insisted  on,  to  the 
tithes  of  all  extra-parochial  lands,  claimed  title  under  a  grant  of  the  lands  in  (juestioii 
and  the  tithes  thereof  ;  and  submitted  (if  his  Majesty  ever  had  any  title  to  the  tithes) 
that  hy  the  length  of  time,  dui'ing  which  the  Crown  had  been  out  of  possession,  and 
the  operation  of  the  statute  (9  Geo.  III.),  his  Majesty  had  lost  his  right  and  was  barred 
of  all  remedy. 

The  short  statement  of  the  subject-matter  of  the  suit,  as  already  transcribed  in 
substance  from  the  record  of  the  pleadings,  shewing  at  one  [41]  view  the  points  raised 
in  argument,  it  will  only  be  necessary  further  to  state,  that  the  defendant  having  set 
up  a  title  by  virtue  of  a  royal  grant  of  these  lands  (forming  part  of  the  Bedford  Level) ; 
the  Crown,  in  support  of  its  claim,  produced,  as  evidence  that  the  tithes  were  not 
intended  to  pass  by  the  grant  and  did  not  pass,  various  Crown  leases  of  the  tithes  of 
the  lands  in  question  to  different  successive  lessees,  as  well  previous  as  subsequent  to 
the  grant  to  Lord  Torrington,  under  whom  Lord  Eardley  claimed,  and,  amongst  others, 
to  the  Earl  of  Lincoln,  one  of  the  former  proprietors  of  those  very  lands,  who  had 
jjurchased  under  Lord  Ton'ington's  grant.  He,  however,  was  only  tenant  for  life, 
having  suffered  a  recovery,  under  which  he  had  limited  to  himself  a  life  interest  only. 
The  counsel  for  the  Crown  also  put  in  a  decree  of  this  Court,  of  an  account,  in  favour 
of  the  then  complainant,  a  Crown  lessee,  in  a  suit  against  occupiers  for  tithes,  who  had 
set  up  a  defence  of  modus. 

There  were  al.so  given  in  evidence,  accounts  of  successive  auditors,  relating  to 
extra-parochial  tithes  of  the  Level,  from  the  year  1729  down  to  the  institution  of 
this  suit,  in  order  to  shew  that  those  tithes,  as  part  of  the  casual  revenue,  had  been 
constantly  kept  in  charge.  They  had,  as  it  appeared,  in  all  the  later,  for  more  than 
sixty  years  returned,  "  Nil." 

The  Solicitoi-CJeneral,  at  the  hearing,  rested  the  ease  of  the  Crown,  upon  the  ])rima 
facie  [42]  title  of  the  King,  jure  coiona^,  to  the  tithes  of  the  lands  in  ([ueslion,  founding 
it  on  the  pi'o|)i)sition,  that  it  w;is  the  acknowledged  law,  as  applied  to  exti'a-parochial 
lands,  which  the  fen  had  bc(;n  admitted  to  be,  that  the  Crown  was  entitled  to  the  tithes 
of  all  the  lands  in  the  kingdom  which  were  not  situate  within  any  parish. 

Shadwell,  Sugden  and  Sidebottom,  for  the  defendants,  contested  the  universality 
of  that  proposition,  now  for  the  first  time  so  broadly  laid  down,  founded,  as  they 
sul)initted,  wholly  upon  dicta  attem])ted  to  })e  applied  to  furnish  a  ])rinci|)le,  for  whicii 
they  urged,  that  no  direct  legal  authority  couhl  be  cited.  On  tiie  contrary,  they 
insisted  that  all  the  cases  upon  that  point  confined  the  right  of  the  Crown  to  tithes 
of  extra-paiochial  forest  lands. 

They  also  contended,  that  if  the  Crown  had  been  at  any  time  entitled  to  the  tithes 
of  the  lands  in  (piestion,  they  had  lioen  granted  away  by  the  Crown  from  time  to  time, 
and  ultimately  to  Lord  Torrington,  under  whom  the  defendants  claimed  by  a  grant  in 
the  2  W.  &  M.  (Mth  May,  KiGU)  liy  which  grant  of  the  Crown  the  defendants  insisted 
that  the  tithes  had  been  expressly  and  co  nomine  granted  together  with  the  lands  in 
<|uestion. 

And  they  lu'ged,  liually,  that  if  liy  that  grant,  the  tithes  did  not  pass,  the  right  of 
the  Crown  [43]  was  now  liarrcil  bv  the  provisions  of  the  XuUuni  Tenqjus  Act  (9  Geo. 
in.  e.  16). 

On  the  first  point,  they  submitted  that  the  authorities  cited  in  favour  of  the  position, 
did  not  extend  to  estal)lish  that  a  general  right  existed  in  the  Crown  to  the  tithes  of 
all  extra-parochial  lands  but  confined  it  to  forests ;  and  they  adverted  to  the  passage 
in  Kolle's  Abr.  657,  pi.  4  and  5,  (which  they  anticipated  the  counsel  for  the  Crown 
would  cite  as  stating  that  to  be  the  law)  to  shew  that  KoUe  founds  that  dictum  upon 


1126  THE    ATTORNEY-GENERAL   V.  LORD    EARDLEY  8  PRICE,  41. 

22  Ass.  75,  and  the  case  of  Tliu  Bishop  of  Carlide,  which  rlo  not  e.stalili.sh  the  proposition 
universally,  but  confine  it  to  the  case  of  forests.  They  also  laid  much  stress  upon  the 
reason  given,  as  shewing  that  the  right  was  coutined  to  forests,  in  exclusion  of  other 
extra-parochial  lands,  to  which  the  reason  would  not  apply  ;  which  was,  "  quod  ipse 
Dominus  Eex  in  foresta  sua  pnedicta  *  villas  icditicare,  ecclesias  construere  terras 
assartare,  et  ecclesias  illas  cum  decimis  terrarum  illarum  pro  voluntate  sua  cuicunque 
voluerit  conferre  potest : " — and  the  same  proposition  and  reason  are  found  in  the 
2d  Institute  G47  ;  and  therefore  they  contended  that  the  point  of  law  was  still  open 
to  consideration,  uever  having  been  judicially  determined  or  recognized,  at  least  to 
the  extent  contended  for  by  the  counsel  for  the  Crown.  As  to  the  case  of  Banviter  v. 
IFrighf  (Style,  137,  2  Gw.  501),  they  submitted,  [44]  that  very  little  reliance  was 
to  be  placed  on  that  as  an  authority,  where  the  point  is  so  shoitly  stated,  and  the 
determination  .so  loosely  noted,  without  any  argument  at  the  Bar,  or  any  i-eason  from 
the  Bench.  The  case  of  irright  v.  JFriijld  (Cro.  Eliz.  512,  1  Gw.  167)  also,  they  urged, 
was  equally  uii-satisfactory  ;  for  there  the  principle  is  only  stated  as  a  proposition  of 
counsel,  and  it  is  not  sanctioned  by  any  thing  said  by  the  Court. 

If,  however,  the  Court  should  be  of  opinion,  that  the  law  on  that  point  was  in  favour 
of  the  present  claim  of  the  Crown,  they  submitted,  that  in  this  case,  the  defendants 
could  establish  a  title  in  themselves  to  the  tithes  of  these  lands,  founded  upon  the 
original  grant  by  the  Grown  of  the  lands  from  which  the  tithes  were  now  sought  by  the 
information. 

That  was  a  grant  by  William  and  Mary  to  the  Earl  of  Torringtoii,  of  the  lands  in 
question,  of  the  contents  of  which,  all  that  it  is  material  to  state  for  the  present 
purpose  is,  that  it  contained  the  words  usual  in  Koyal  grants,  which  have  been  much 
commented  on,  as  to  their  effect  in  reducing  Royal  grants  to  the  rule  of  construction 
put  on  those  of  subjects  "  of  our  special  grace,  certain  knowledge,  and  mere  motion  " 
and  that  it  gianted  the  lands,  with  all  the  accustomed  general  words,  and  amongst 
them  particularly  were  the  following,  "and  all  and  singular  mes-[45]-suages  mills 
houses  edifices  sheds  and  buildings  whatsoever  in  or  upon  the  premises  or  any  of  them 
heretofore  erected  and  built  and  all  gardens  orchards  tofts  crofts  cottages  lands 
tenements  meadows  pastures  feedings  commons  demesne  lauds  wastes  tithes  oblations 
obventions  waters  w-atercourses,  &c.  &c."  and  all  profits,  &c.  &o.  with  all  their 
appurtenances,  &c.  situate,  lying,  and  being,  or  at  any  time  reputed,  &c.  (in  the  usual 
terms).  There  was  an  exception  of  Royal  mines,  and  mines  of  lead  and  tin.  The 
habendum  was,  of  "all  the  said  several  pieces  and  parcels  of  ground  edifices  buildings 
woods  underwoods  rents  reversions  liberties  lands  tenements  and  hereditaments  above 
therein  granted  in  fee  : "  and  it  contained  the  usual  non  obstante  clause,  protecting 
the  intetiiled  subject-matters  of  the  grant  from  the  eff'ect  of  misnomer  or  omission  of 
any  thing  meant  to  be  granted,  and  it  had  also  the  customary  adeo  plenc  clause. 

Under  the  terms  of  that  grant,  then,  they  contended  that  the  King  (if  there  was 
any  general  right  in  the  Crown  to  the  tithes  of  extra-pai'ochial  lands)  had  expressly 
granted  them  out  to  the  grantee  of  the  lands  in  question,  from  whom  the  present 
defendant  Lord  Eardley  derived  title,  and  that  the  tithes  had  passed  therebj'  with  the 
land.  They  much  pressed  the  fact  of  the  introduction  of  the  exception  of  mines,  as 
shewing  that  where  subject-matters  of  exception  had  been  contemplated  or  intended, 
they  were  expressly  excepted.  They  urged,  therefore,  that  the  word  [46]  "tithes," 
having  been  so  expressed  and  used  in  the  grant,  was  an  operative  word,  and  must  be 
construed  to  have  the  effect  of  passing  them  to  the  grantee  ;  for  that  the  Crown  was 
bound  by  the  general  woi'ds  of  a  grant,  as  much  as  a  subject  would  be. 

On  that  last  point  they  cited  the  following  cases  to  shew  how  far,  where  the  Crown 
used  cei'tain  words  in  grants,  they  operated,  and  were  accordingly  to  be  construed  in 
favour  of  the  gi-antee.  In  Bronker  and  Rohotham,  cited  in  The  ijuecn  v.  Leu'k  (ind  Others 
(1  Leon.  120),  general  words  in  a  preceding  clause,  were  held  to  extend  a  subsequent 
more  restricted  clause,  so  as  to  pass  under  a  grant  of  a  manor  ("nee  non  omnia  terras 
et  tenementa  dicto  manerio  pertinen.")  lands,  in  the  former  part  of  the  instrument, 
recited  to  belong  to  the  manor :  and  that  doctrine  being  approved  by  the  Court,  in 
the  principal  case,  which  was  to  the  same  eff'ect,  judgment  was  given  against  the 
Queen.  One  of  the  grounds  of  the  judgment  in  that  case  was  distinctly  declared  by 
Wray  to  be,  because  "  against  express  words  no  favour  shall  be  given  to  the  King ;  " 

*  Inglewood  Forest. 
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am]  that  is  more  particulai'ly  so  when  the  grant  contains  the  words  ex  ccrta  seientia 
et  mero  luotu,  as  was  held  in  The  Lord  Uhundo-s's  case  (G  Co.  5()).  In  2  Roll.  Abr.  185, 
tit.  (K.),  Graunts  del  Koy,  pi.  2,  it  is  said  to  have  been  held,  that  by  a  grant  in 
fee  of  the  glebe  and  tithes  of  a  rectory,  to  wiiich  the  advow-[47]  son  of  a  vicarage  was 
appendant,  the  advowson  passed  under  the  general  words.  (Same  book  and  page  (L.), 
pi.  2,  to  the  same  ellect,  and  ibid.  184  (I,),  pi.  1,  ibid.  194  (B.),  pi.  2).  In  the  wise  of 
Vmvn  Demandant,  and  Reeve  Vouchee  (2  Bos.  &  I'ul.  578),  the  Court  of  Common  I'leas 
allowed  the  writ  of  entry  in  a  recovery  to  be  amended,  by  inserting  the  words  "all  and 
all  manner  of  tithes  "  {&c.)  on  an  atlidavit  stating  the  vouchee's  intention  to  have  passed 
all  his  interest  in  the  premises,  the  word  hereditaments  having  been  inserted  in  the 
deed  to  lead  the  uses.  They  therefore  submitted,  that  the  tithes  passed  by  the  words 
of  the  grant — that  it  was  not  competent  to  the  Crown  to  defeat  that  grant  by  any 
such  act  of  ownership  as  the  granting  subsequent  leases  of  the  tithes  of  the  fen,  even 
if  it  should  be  pioved  that  the  demise  applied  to  the  particular  tithes  of  that  part  of 
the  Ijcvel  which  the  lands  in  question  are — and  that  if  any  such  demise  had  been 
accepted  heretofore  by  one  of  the  persons  through  whom  the  defendants  claim,  yet  as 
he  was  onl}'  tenant  foi'  life,  it  could  only  operate  as  against  him  individually,  and  that 
merely  by  estoppel,  and  would  not  liind  the  inheritaiu-c,  for  the  estoppel  would  expire 
with  the  expiration  of  the  term. 

On  the  point  of  defence  atl'orded  by  the  provisions  and  operation  of  the  statute  of 

9  Geo.  III.  c.  16,  the}'  submitted,  that  there  was  no  evi-[48]-dence  of  the  Crown  having 
been  in  possession  or  pernancy  of  the  tithes  of  that  specific  part  of  the  10,000  acres 
over  which  these  defendants  claim  title,  as  set  out  in  the  schedule  to  the  answer  ;  that 
it  was  not  even  so  charged  in  this  information,  and  that  the  leases  of  tithes  produced 
by  the  Crown  were  not  of  the  tithes  of  those  lands,  but  of  other  parts  of  the  Level ; 
and  that  they  could  not  be  shewn  to  have  been  in  charge  to  his  Majesty  within  sixty 
years  before  the  liling  of  the  information  ; — foi',  as  to  the  Auditors  accounts,  they  had 
all  returned  "Nil,"  and  no  proceeding  thereon  had  ever  been  re-sorted  to.  But  if  they 
were  to  be  considered  as  put  and  kept  in  charge  ;  still,  they  contended,  that  the  mere 
standing  in  charge  would  nol  be  suliicieut  to  defeat  the  lemcdial  provisions  of  the 
act;  unless  it  were  acted  u|)ou  accoi'ding  to  the  pi'ovision  of  the  last  section  of  the  act 
by  which  it  was  declared  what  should  be  deemed  a  putting  in  charge  within  the 
statute.  It  is  thereby  enacted,  that  no  putting  in  charge,  nor  standing  insuper,  nor 
taking  or  answering  the  farm-rents,  levenues,  or  profits,  of  the  said  manors,  (i^jc.)  by 
force,  colour  or  pretext  of  any  letters  patent,  or  grants  of  concealments,  or  defective 
titles,  or  of  manors  (itc.)  out  of  charge,  or  by  force  of  any  proceeding  to  find  out  con- 
cealments (&c.)  shall  be  deemed  to  Ijea  putting  in  charge  (i^e.)  unless,  thereupon,  such 
manors  (ite.)  have  been,  or  shall  be,  upon  some  information  or  suit  upon  a  lawful  vcr<lict 
given,  demurrer  adjudged,  or  hearing  decreed  for  his  Majesty,  within  sixty  years 
before  [49]  the  institution  of  the  suit  or  proceeding  ;  so  that  unless  the  resoivation  of 
the  King's  right  liy  putting  it  in  charge  to  stand  insuper  of  record  lie  followed  up  by 
some  pr-oceeding  of  law  to  be  founded  upoti  it,  the  simple  putting  in  char'ge  must  be 
considered  as  a  mere  formality  and  treated  as  a  luillity.  Under  the  circumstances 
in  evidence,  tiicrefore,  they  insisted  that  the  right  of  the  Crown  was  barred  l)y  the 
stitute. 

23d  and  28th  June,  I8lt). — The  Solicitor-General,  Clarke,  Roupell,  and  rcinbertoii, 
supported  the  claim  of  the  Crown. 

[The  arguments,  urged  in  support  of  the  claim  sought  to  bo  cstiblished  by  the 
information,  having  been  for  the  most  part  adopted,  or  fully  repeated  and  commented 
on  by  the  Lord  Chief  Haion  in  tleliveriiig  the  judgment  of  the  Court,  amongst  the 
other  reasons  and  authorities  upon  which  it  is  founded,  are  omitted  for  the  sake  of 
conciseness.  On  the  last  point  relied  upon  in  the  defence,  a  recent  c.ise,  determined 
at  Nisi  T'lius,  was  cited,  as  establishing  what  was  asullicient  stinding  in8U|)erof  record 
to  take  the  right  of  the  Crown  out  of  the  operation  of  the  st.it ut(\  A  succinct  state- 
ment of  the  circumstances  of  that  case  will  be  found  subjoined,  by  way  of  note,  to  th.at 
part  of  the  judgmcMit  which  adverts  to  the  authority  of  th.it  decision.] 

Shadwcll  replied, — the  substmcc  of  which  has  been  already  attempteil  to  bo 
incorporated  i]i  the  principal  argument  for  the  same  rc.i.son. 

[50]  Monday,  .Ian.  17,  1820. — The  Lord  Chief  Baron,  now  delivered  judgment:  — 

This  is  an  information  liled  by  his  Majesty's  Attorney  (Jenenil  against  Lord  i'^irdloy 
and  other  persons  occui)ying  lands  as  his  tenants  and  tlio  re|)rescntjitives  of  a  dceeasod 
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occupier.  Lord  Eardley  does  not  appear  to  have  occupied  any  part  of  the  hind  himself ; 
and,  I  believe,  there  is  no  account  prayed  against  him  :  but  it  is  said,  that  having 
received  the  value  of  the  tithes  from  his  tenants,  he  therefore  ought  to  pay  them  over 
to  the  Crown.  The  information  is,  however,  very  properly  filed  directly  against  the 
tenauts  of  Lord  Eardley,  as  occupiers,  for  an  account  of  the  titheable  matters  taken 
by  them  from  the  lands  in  question. 

It  is  stated,  and  admitted,  that  the  lands  of  the  tithes  from  which  the  plaintiff  by 
the  present  information  seeks  a  decree  for  an  account,  are  not  situate  within  any  parish, 
— in  other  words,  that  they  are  extra-parochial.  And  it  is  therefore  contended  that 
the  King  is  jure  coronw,  entitled  to  the  tithes  of  those  lands,  on  the  general  principle, 
that  he  is  entitled  to  the  tithes  of  all  lands  which  are  situate  in  extra- parochial  places. 

On  the  part  of  the  defendants  it  is  urged,  first,  that  (admitting  these  lands  to  be 
extra-parochial)  the  King  is  not,  in  point  of  law,  entitled,  universally,  to  the  tithes  of 
all  extra-parochial  lands. 

[51]  They  also  contend,  secondly,  that  if  he  be,  they  have,  in  this  instance,  a 
right  to  the  tithes  of  the  lands  in  question,  by  virtue  of  a  title  derived  from  the  Crown, 
by  a  grant  to  Lord  Torringtou,  under  whom  Lord  Eardley  claims. 

And  they  submit,  as  a  third  ground  of  defence,  that  if  the  Court  should  be  of 
opinion  that  that  claim  cannot  be  supported ;  yet  the  common  law  right  of  the  Crown 
is  barred  in  this  case  by  the  opeiation  of  the  statute  9  Geo.  IIL,  or,  as  it  is  commonly 
called,  the  Nullum  Tempus  Act. 

Now,  as  to  the  first  ground  of  defence — that  the  Crown  is  not,  by  virtue  of  the 
royal  prerogative,  entitled  to  the  tithes  of  extra-parochial  lands  generally — I  consider 
any  enquiries  respecting  that,  in  the  present  case,  to  be  rather  matter  of  curiosity  than 
necessary  research, — matter  which  may  serve,  perhaps,  to  elucidate,  but  is  not  at  all 
essential  to  the  decision  of  this  case,  as  I  shall  presently  shew.  Out  of  respect,  how- 
ever, to  the  al)ility  with  which  that  point  was  argued,  I  have  consulted  the  authorities 
cited,  and  am  prepared  to  say,  the  result  is  that  I  am  of  opinion  that  the  King  is  by 
law  entitled  to  the  tithe  of  the  produce  of  all  lands  that  are  extra-parochial.  It  follows, 
therefore,  that  the  King  is  entitled  to  the  tithes  of  the  lands  in  question,  unless  the 
defendants  can  establish  a  specific  title  founded  upon  some  grant  of  the  Crown,  or 
otherwise. 

[52j  Tithes,  as  we  all  know,  are  a  property  of  a  very  special  nature.  They  do  not 
belong  to  the  owner  of  the  laud  or  of  the  animals  in  respect  of  which  they  arise  ;  nor,  at 
the  time  of  their  origin,  were  they  appropriated  to  any  pai'ticular  persons,  so  as  to  give 
them  a  right  to  demand  them  ;  foi',  as  far  as  we  have  any  traces  of  their  history,  it  appears 
to  ha\e  been  left  to  the  election  of  the  owner  of  the  other  nine  parts  of  the  titheable 
matters,  to  dispose  of  the  tenth  in  distribution  amongst  the  clerg3',and  sometimes  amongst 
the  clergy  and  objects  of  charit}'.  The  first  institution  of  the  payment  of  tithes  in  this 
country,  as  lendered  in  latter  days,  no  where  clearly  appears  ;  and,  I  apprehend,  it 
has  not  hitherto  been  ascertained,  at  least  to  the  satisfaction  of  any  of  the  learned 
persons  who  have  made  it  the  object  of  their  research.  Tithes,  indeed,  were  probably 
introduced  into  this  country  as  early  as  Christianity  itself,  but  as  to  the  circumstances, 
in  what  manner,  and  under  what  regulations,  we  have  so  far  no  authentic  records.  It 
is  said,  and  perhaps  correctly,  that  in  the  earlier  ages,  the  owners  of  property  yielding 
titheable  articles  could  not  use  the  whole  for  their  own  benefit,  but  were  obliged  to 
render  the  tenth  part  to  some  of  the  ofiiciating  clergy  as  their  preference  should  direct 
them,  or,  as  others  say,  to  the  Bishop,  to  be  applied  by  him  for  the  use  of  the  clergy, 
or  to  be  administered  in  charity.  In  progress  of  time,  (but  when  does  not  clearly 
appear,)  a  decree  was  made  for  the  appropriation  of  the  tithes,  whereb}'  it  was  ordained, 
and  thei'eupon  it  became  part  of  the  [53]  common  law,  that  the  tithes  should  be  paid 
in  the  dift'crent  parishes  wherein  they  accrued,  to  the  parson  of  the  particular  parish. 
When  parishes  were  first  established  in  this  kingdom  is  not  with  any  degree  of  certainty 
known,  but  after  they  were  established,  whether  it  were  by  common  law  or  by  statute, 
for  writers  difl'er  upon  that,  the  clear  result  of  all  the  enquiries  seems  to  be,  that  the 
tithes  were  appropriated  to  the  parsons  of  the  several  parishes  in  which  the  titheable 
matters  were  produced,  and  their  right  to  demand  and  enforce  the  render  of  them 
became  part  of  the  general  law  of  the  land. 

According  to  the  doctrine  prevailing  under  the  feudal  system,  the  title  to  all  the 
land  of  the  kingdom  being  supposed  to  have  proceeded  originally  from  the  Crown,  if 
any  parcel  of  it  had  never  been  granted  out  by  the  Crown,  it  was  considered,  and  by 
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hiw  it  is  assuiiicd,  to  be  still  in  the  Crown.  It  docs  not  appear,  from  any  ihini;  we 
are  able  to  tiiul  in  the  result  of  the  researches  of  learuetl  men  upon  this  subject,  that 
in  ancient  time  the  Crown  had  a  greater  interest  in  tithes  than  any  other  owner  of 
land,  except  that  the  King,  as  being  mixta  persona,  might  hold  tithes  for  his  own 
benetit,  as  ecclesiastical  persons  may,  which  the  subject  could  not  do. 

It  may  be  nece.ssary  to  observe  here,  with  respect  to  Forests,  that  some  of  them 
were  of  a  date  to  which  we  cannot  assign  any  time  ;  some  forests,  oi-  parts  of  forests, 
were  in  parishes,  and  [54]  other  forests  were  not.  Some  pai  ts  of  those  tracts  called 
forests  did  not  belong  to  the  Crown.  It  was  admitted  by  the  Counsel  for  the  defen- 
dants to  l)e  (juite  clear,  that  the  tithes  of  forests,  if  they  were  extra-paiochial,  have, 
for  that  reason,  always  been  held  to  belong  to  the  Crown.  But  there  is,  perhaps, 
some  difficulty  in  furnishing  the  reason  why  the  tithes  of  forests  which  are  cxtriv- 
[)aroehial,  should  belong  to  the  Crown,  when  tithes  arising  from  forests,  which  are 
in  parishes,  lielong  to  the  parson  of  the  parish;  and  that  is  part  of  the  distinction 
which  is  taken  on  behalf  of  the  defendants  here.  For  that  purpose  we  must  look  into 
the  cases,  such  as  ihey  aie,  to  be  found  in  the  books.  I  am  not  ashamed  to  own,  that 
when  this  line  of  ai'gumeut  was  first  struck  out  by  Mr.  Shadwell,  it  appeared  to  me 
to  be  of  a  novel  character,  and  I  am  vcr}'  much  countenanced  in  having  so  little 
acquaintance  with  this  subject,  by  finding  that  every  lawyer  to  whom  I  have  applied 
for  information  on  the  subject  since  the  argument  of  this  case,  has  not  been  able  to 
give  me  much  assistance.  I  must  confess,  wlien  one  looks  into  the  books,  there  are 
more  difficulties  than  I  could  have  supposed  had  existed  :  but  1  think,  that  from  the 
result  of  all  the  cases  which  are  import<ant  upon  this  subject,  we  shall  be  very  fairly 
entitled  to  di'aw  that  conclusion  which  has  usually  prevailed, — that  where  lands  are 
extra-parochial  the  tithes  arising  therefrom  belong  prima  facie  to  the  Crown. 

In  I  Rollc's  Abr.  p.  657,  letter  O.  pi.  4,  it  is  said — "The  King  shall  have  the  tithes 
in  places  [55]  which  are  without  any  parish,  come  en  forests,  et  hujusmodi,  and  may 
gi-ant  them  l)y  letters  patent,  and  the  patentee  shall  have  them."  Now,  assuredly, 
however  wc  consider  it,  this  is  a  very  general  proposition.  It  is,  in  substance,  the 
King  shall  have  the  tithes  in  places  which  arc  extra-parochial ;  as,  for  instance,  in 
forests  et  hujusmodi.  Now,  what  I  observe,  with  respect  to  forests,  as  applying  to 
the  expression  of  the  word,  as  found  in  this  place  is,  that  it  is  used  as  one  instance  of 
an  extra-parochial  place:  if  so,  then  the  words  "et  hujusmodi"  must  apply,  I  think, 
to  something  that  is  not  forest,  but  is,  however,  of  the  nature  of  forest,  so  far  as 
that  it  is  not  within  a  parish  ;  for  the  proposition  is  predicated  of  a  forest  as  a  place 
not  within  a  parish.  The  King  being  admitted  to  be  entitled  to  tithes  of  forests 
"without  any  parish,"  the  wonl  hujusmodi  must  be  taken  to  apply  to  everything 
of  the  same  .sort,  in  respect  of  its  riot  being  within  a  parish  ;  it  cannot  be  applied  to 
forest  as  forest,  therefoi-e  I  consider  it  to  be  used  to  include  every  tract  of  laml  wiiich 
is  extra-parochial ;  for  that  is,  as  I  conceive  the  tiue  meaning  of  the  word  hujusmodi. 

Then,  ill  the  next  passage,  we  Hnd  it  sUited,  that  in  the  case  of  Tin:  Prior  and  lli^luip 
of  Carlisle  it  is  said,  "  that  tithes  of  land  within  a  forest  which  is  without  any  jiarish 
belong  to  the  King  ;  "  and  it  assigns  as  a  reason,  "  pur  ceo  ([ue  il  in  forcst^'i  jjia'dicta 
villas  aditicare,  ecclesias  construere,  terras  assartare,  et  ecclesias  iilas,  cum  decinns 
terrarum  illarum,  pro  voluntate  sua  cui-[56]-cun(pie  volnerit  confcrre  potest,  eo  (|u6d 
foresta  ilia  non  est  infra  limites  alicujus  parochijo."  Now  that  passage  certainly  does 
seem  to  (pialify  the  preceding  passage,  which  apjjears  to  be  very  gonoral,  ami  an 
almost  universal  proposition.  There,  it  was  said,  the  King  shall  have  the  tithes  in 
places  without  any  paiisli,  as  in  forests,  et  hujusmodi  ;  l)Ut  here  the  reason  given  is, 
"because  he  may  l)uild  towns,  erect  churches,  assart  lands,  an<i  give  the  tithes  of  tlioso 
lands  to  any  body,  according  to  his  plea.sure," — which  by  the  common  law  no  other 
person  could  do. 

In  Brooke's  Abr.  tit.  Disme.s,  pt.  10,  ills  s.iid,  nota,  that  the  King  has  titiics  of 
places  in  great  forests,  such  as  Inglewood,  l{o(-kinghan),  and  Sherwood,  et  hujusmodi, 
which  aie  without  any  i)arish,  and  the  IJisiiop  shall  not  have  them.  Now,  this  is 
eiiuivoeal,  and  seems  rather  to  incline  against  the  |)ropositioii  stated  in  Kollc,  for  hero 
it  is  said,  that  Kings  have  tithes  of  places  in  great  forests,  such  iis  Inglewood, 
Rockingham  and  Sherwood,  et  hujusmodi  ;  and  in  this  ciise  1  should  consiiler 
hujusmodi  to  mean  only  such  great  forests  as  arc  so  specitically  named. 

Then,  in  Style,  137,"  we  have  the  case  of  lianidirv.  lyriijlU,  which  wxs  in  :;4  Cha.  I. 
It  was  there  said  by  the  Court,  that  "  tithes  which  lie  not  within  any  parish  arc  duo 
Ex.  Div.  II.— 3G* 
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to  the  King," — this  is  very  general ;  "and  that  lands  must  be  paieel  of  a  palish  either 
by  prescription  or  by  act  of  Parliament]  and  that  lands  lying  within  a  forest  [57]  and 
in  the  hands  of  the  King  do  not  pay  tithes,  although  they  be  within  a  parish," — that 
is,  because  the  King  is  capable  of  holding  the  tithes  ;  "  but  if  the  lands  be  disaflbrested 
and  be  within  a  parish  they  ought  to  pay  tithes ;  for  their  not  paying  tithes,  being 
in  the  King's  hands,  is  but  an  immunity  for  that  time  only."  So  that  here  it  is  held, 
that  tithes  not  lying  within  any  parish  are  due  to  the  King, — that  is  certainly  very 
general ;  then  the  case  goes  on  to  say,  not  qualifj'ing  or  restraining  the  generality  of 
the  first  passage,  that  the  lands  must  be  parcel  of  a  parish,  either  by  prescription  or 
by  act  of  Parliament  ;  and  that  lands  lying  within  a  forest  do  not  pay  tithes,  for  they 
are  in  the  hands  of  the  King  ;  but  if  the  lands  be  disafforested,  if  they  be  within  a 
parish,  they  ought  to  pay  tithes.  Now,  that  must  mean,  of  course,  to  the  par.son  of 
the  parish  ;  for  the  King's  right  was  only  for  the  time  whilst  they  were  in  his  hands. 
80  that  although  it  does  not  say  they  shall  not  be  paid  to  the  King,  I  think  it  must  be 
understood,  after  the  first  general  proposition,  that  "  tithes  which  lie  not  in  any  paiish 
are  due  to  the  King,"  that  the  tithes  which  are  not  within  any  parish  neces.sarily 
belong  to  the  King ;  but  that  if  disafforested  within  a  parish,  they  go  in  that  case  to 
the  parson. 

In  the  2d  Institute,  p.  647,  there  is  this  passage,  speaking  of  an  opinion  of  Sir  W. 
Herle,  it  is  said,  "  He  grounded  his  opinion  in  this  case  upon  the  canon  law,  which  is, 
that  the  Bishop  is  to  have  all  tithes  growing  in  lands  not  assigned  to  any  parish  [58] 
within  his  diocese" — that  is  very  general.  "Yet,"  he  proceeds,  "this  canon  being 
against  the  law  of  the  land,  never  had  allowance  within  this  realm ;  for  in  such  parts 
of  forests  as  are  out  of  any  parishes  the  King  shall  have  them."  Here  he  certiiinly 
specifies  of  forests  particularly  ;  but  the  first  part  of  the  passage  is,  that  the  Bishop  is 
to  have  all  tithes  growing  in  lands  not  assigned  to  any  parish.  Now,  I  should  have 
conceived,  that  when  Lord  Coke  gave  this  first  part  of  the  proposition  so  generally, 
that  the  Bishop  is  to  have  all  tithes  not  assigned  to  any  parish  within  his  diocese,  he 
would  have  gone  further  and  said,  that  by  our  law  also  all  other  tithes  belonged  to 
the  Bishop,  unless  he  meant  the  second  part  to  cover  the  whole,  and  to  be  co-e.xtensive 
with  the  first.  Lord  Coke  then  cites  the  case  of  Tlie  Bishop  and  Prior  of  Carlisle.  Then 
he  adds,  and  Edward  the  First  granted  tithes  coming  of  land  within  the  Forest  of 
Deane,  as  were  not  within  any  parish,  to  the  Bishop  of  Landaff  and  his  successors. 
Now  there  have  been  two  cases  in  this  Court  upon  that  grant — one  of  them  in  the 
time  probably  of  many  of  us,  certainly  in  my  time,  I  mean  the  c;ise  of  TIm  Bishop  oj 
Landaff — in  which,  although  there  was  no  decision  upon  the  point,  it  was  understood 
to  be  as  much  matter  of  course,  passing  currently,  that  the  tithes  of  extra  parochial 
places  belonged  to  the  King  as  that  the  fee-simple  of  a  freehold  estate  of  inheritance 
descends  to  the  heir. 

[59]  Lord  Coke,  also,  in  the  2d  Institute,  p.  651,  in  commenting  upon  the 
statute  of  Edward  the  Sixth  respecting  tithes,  says,  "Where  the  King  ought  to 
have  the  tithes  within  the  wastes  or  common  in  his  forests  which  are  not  within 
any  parish,  this  branch  giveth  the  tithes  of  the  increase  of  cattle  to  the  parson  of 
the  parish  where  the  owner  dwelleth."  That  is,  the  tithes  of  the  cattle  agisted, 
wherever  that  might  be,  not  within  the  parish.  Here  the  word  "forest"  is  again 
used,  but  I  think  that  the  same  construction  should  be  put  upon  it  here,  which  I  have 
endeavoured  to  shew  ought  to  be  put  upon  it  in  the  passage  which  I  quoted  previously 
from  Rolle. 

In  Cro.  Eliz.  pp.  511,  512,  we  find  a  very  material  case  (Wright  v.  U'riijld).  Sir 
Edward  Coke,  at  that  time,  it  is  true,  was  only  counsel ;  but  we  know  that  the  author 
of  these  reports,  as  does  Lord  Coke  himself  in  his  own  reports,  states  the  arguments, 
if  they  are  not  contradicted,  as  having  been  considered  to  be  founded  upon  the  law 
of  the  land,  and  therefore  sanctioned  by  the  Court.  We  find  there,  that  Sir  Edward 
Coke  is  stated  to  have  used  this  argument  for  the  prescription  being  good,  that, 
"  before  the  Council  of  Lateran,  tithes  were  not  payable  here  to  certain  persons,  nor 
to  places,  as  appears,  11  Ass.  pi.  9,  44  Ed.  III.  5,  16  Hen.  VII.  18,  which  is  the  reason 
also,  why  the  King  shall  have  the  tithes  of  lands  out  of  any  parish,  because  the 
Council  extended  not  unto  them,  and  laymen  [60]  at  the  common  law  were  not  capable 
of  any  tithes."  The  effect  of  this,  therefore,  is,  that  such  was  Lord  Coke's  statement 
of  the  law  in  argument  to  the  Court,  and  it  was  not  contradicted  liy  them,  nor  by  any 
authority  that  I  have  seen,  namely,  that  before  the  Council  of  Lateran  tithes  were  not 


8  PRICE,  bi.  TUE    ATTORNEV-CiENERAL    V.  LORD    EARULEY  1131 

payable  to  certain  persons,  nor  to  places.  Whetlicr  it  l)c  correct  or  not,  that  is, 
whether  it  be  corroborated  by  the  researches  of  antiquarians  or  not,  I  do  not  know, 
and  it  is  a  point  of  no  great  consequence.  Be  that  fact  as  it  may,  that  is  the 
reason  given  why  the  King  shall  have  the  tithes  of  lands  which  are  e.xtraparochiai. 

There  is  a  text  book  which  I  shall  now  refer  to,  as  I  have  always  nnilerstood  it 
to  be  a  ))ook  of  some  value  as  an  authority.  I  mean  Sir  Simon  Dcgge's.  In  p.  '227, 
he  says  this,  "  As  for  extra-parochial  tithes  there  have  been  some  dillering  opinions. 
Sir  William  llcrle  was  of  opinion  that  they  belonged  to  the  Bishop  of  the  diocese,  as 
general  parson  of  his  whole  diocese,  grounding  his  opinion,  as  it  should  seem,  on  the 
canon  law,  but  there  was  never  any  such  canon  law  received  or  approved  in  this 
kingdom."  lie  here  refers  to  cases  in  the  Year  Books,  the  same  as  were  refeired 
to  by  the  counsel  for  the  defendant,  but  which  seem  to  throw  no  great  degree  of 
light  upon  the  suljject.  Mr.  Selden,  he  says,  considers  that  tithes  in  parishes  may  be 
disposed  of  arbitrarily;  these  are  the  two  opinions.  "But,"  he  observes,  "it  hath 
been  resolved,  both  in  Parliament  and  by  several  judgments  at  common  law,  that  all 
exti-a-[61]parochial  tithes  belong  to  the  King,  who  is  a  mixed  ])crson,  and  capable  of 
tithes  at  the  common  law  in  pernancy," — that  is  the  conclusion  which  Sir  Simon  I'egge 
drew  Ijcyond  all  doubt. 

I  shall  next  refer  to  C'oniyns's  Digest,  lit.  Dismes,  3.  Comyns,  as  was  stated  very 
accurately  at  the  Bar,  quotes  the  authority  of  Kolle's  Abridgment  and  Style  whi(;h  I 
have  already  mentioned.  lie  says,  that  "  extra-parochial  tithes  belong  to  the  King 
generally."  Now  there  can  be  no  question  that  the  authority  of  Lord  Chief  Baron 
Comyns  is  very  considerable,  and  although  he  (juotes  those  two  books  which  I  have 
mentioned,  (as  had  been  already  suggested  at  the  Bar),  yet  it  is  evident,  that  the  con- 
clusion which  he  drew  from  them,  and  the  construction  which  he  put  upon  the  cases, 
is  exactly  the  construction  which  I  have  adopted,  although  he  does  not  state  his 
rciisons,  which  would  no  doubt  have  been  much  better  than  those  which  I  have  given 
here ;  but  it  is  quite  clear  that  he  deduced  the  same  doctrine  from  llie  decisions  in 
those  cases,  which  1  consider  them  as  establishing. 

In  Bacon's  Abridgment,  tit.  Tithe,  G.  G7,  it  is  said,  "  All  tithes  arising  in  an  extra- 
parochial  place  are,  by  the  canon  law,  to  be  paid  to  the  Bishop  of  the  diocese,  in  which 
the  place  lies  ;  "  (in  former  times  there  were  no  parishes,  and  the  whole  diocese  was  con- 
sidered one  parish,)  but  that  was  not  the  common  law  of  Ijigland.  "  But  by  tiie  common 
law,"  he  says,  "all  such  tithes  are  to  be  paid  to  the  [62]  King.  As  the  appropriation 
of  tithes,  in  consequence  of  the  DecreUil  Epistle  of  Pope  Innocent  III.  extended  only 
to  parochial  tithes,  all  the  tithes  of  extra-parochial  places  continued  to  be  due  to  the 
King.  And,  consecjuently,  all  extia-parochial  tithes  of  which  no  grant  has  lieen  made, 
are  at  this  day  due  to  the  King."  And  this  no  doubt  [)roceeded  u|)on  the  princijile, 
that  where  there  is  no  particulai'  grantee  (for  that  is  the  original  su|)position)  in  order 
to  extinguish  the  condition  of  occupancy,  as  much  mischief  nuist  always  arise  from 
such  a  mode  of  claiming  property,  it  was  considered  as  remaining  in  the  King,  fiom 
whom,  it  is  presumed,  all  pro[)erty  in  l;ind  originally  proceeded  in  some  way  or  other 
which  catniot  now  be  satisfactorily  shewn. 

I  shall  now  coneludc  my  references  with  what  Mr.  Justice  Blackstone  says,  in  the 
first  volume  of  his  Commentaries,  p.  113,  "Thus  paiishes  were  gradually  formed,  and 
parish  churches  endowed  with  the  tithes  that  arose  within  the  circuit  assigned.  But 
some  hinds,  eithei-  Itecause  they  were  in  the  hands  of  irreligious  or  careless  owners, 
or  were  situate  in  forests  or  desart  places,  or  for  other  now  unsearchable  reasons,  wore 
never  united  to  any  ])ari.sh,  and,  therefore,  contimie  to  this  day  extra-parochial;  and 
their  tithes  .ire  now  by  iuniiemorial  custom  i)ayablc  to  the  King  in.steail  of  the  Bishop, 
in  trust  and  coiitiilcnce  that  he  will  distribute  them  for  the  general  good  of  tiio 
Church  :"  Throughout  the  land  the  tenth  part  of  the  produce  must  lie  rendered  for  the 
[63]  benefit  of  the  parson,  excc[)ting  in  excepted  ca.sos,  but  they  must  lie  rendered, 
and  it  is  |)resumed  to  be  foi-  the  benefit  of  the  Church,  even  though  recovered  by  the 
hands  of  the  Crown. 

Upon  the  whole,  therefore,  it  api)cars  to  nu;  dc.uly  fiom  the  e;ise»  and  text  l.ookH 
which  I  have  cited  (many  of  them  cerUiinly  using  the  word  "forests,"  without  slaling 
more),  that  we  nuist  take  the  word  "hujusmodi"  where  u.sed  throughout,  and  upon 
which  I  put  that  extended  construction,  as  intended  to  mean  not  merely  a  forest  in 
the  common  acceptation  of  the  word,  but  t-o  include  all  tracts  of  kind  not  belonging 
to  any  parish,  so  as  not  to  confine  the  King's  right  to  that  which  is,  strictly  speaking, 
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a  forest.  That  construction  too  agrees  with  the  conclusion  drawn  by  the  Chief  Baron 
Comyns  and  Mr.  Justice  Blackstonc.  So  viewing  all  the  authorities,  therefore,  and 
finding  it  extremely  difficult  to  draw  any  other  conclusion,  unless  I  could  tijid  any 
decisions  to  oppose  it — and  I  have  not  been  able  to  find  any  case  or  dictum  contra- 
dicting it,  either  upon  the  present  or  upon  any  former  occasion  when  I  have  found  it 
necessary  to  refer  to  eases  on  this  subject — I  cannot  but  consider  the  general  principle 
to  be  well  established,  that  the  King  is  entitled  to  the  tithes  of  all  lands  situate  in 
extra-parochial  places. 

But  when  I  say  I  have  found  no  case  or  dictum  leaning  the  other  way,  I  mean  to 
except  a  chapter  in  a  book  called  the  "  Doctor  and  Student,"  and  thei'c  there  is  oeitainly 
to  be  found  the  following  dialogue.     The  Doctor  says,  "It  was  asked  of  me  but  late, 
[64]  if  certain  waste  ground,  wheieof  was  never  any  profit  taken,  and  that  lay  within 
no  ))arish,  but  in  some  forest,  or  that  is  newlj-  won  from  the  sea,  were  brought  into 
arable  land,  whether  the  Parliament  might  appoint,  who  should  have  the  tithe  thereof, 
and  he  that  asked  mo  the  question,  thought  it  might.     I  pray  thee  shew  me  thy 
conceit,  what  thou  thinkest  therein." — Thus  speaks  the  civil  lawyer :  the  Student 
then  says,  "  I  think,  that  if  the  freehold  be  in  the  King,  he  may  assign  the  tithes 
thereof  to  whom  he  will :  and  if  the  freehold  be  in  a  common  person,  that  he  may  do 
likewise.     But  then  (he  continues)  1  think,  that  if  that  common  person  do  not  assign 
the  tithes  so  as  it  may  stand  conveniently  to  the  maintenance  of  the  service  of  God, 
that  the  Parliament  may  do  it,  and  oider  the  tithes  to  the  increase  of  (iod's  service, 
as  thev  shall  think  convenient."     Then  the  I)octor  says,  that  he  thinks  these  things 
ought  to  be  ordered  by  the  Archliishop,  to  which  the  Student  replies,  "Though  tithes 
be  spiritual,  yet  the  assignment  of  the  tithes  to  other  is  a  temporal  act,  w^iich  the 
Parliament,  with  a  cause,  may  order,  as  it  may  do  all  temporal  things  within  the 
realm  :  and  that  the  King,  or  any  other  that  hath  the  freehold  i  f  such  waste  grounds 
as  be  in  no  parish,  may  assign  the  tithes  thereof  to  whom  they  will,  it  may  appear 
thus  :  Before  parishes  were  divided,  and  before  it  was  ordained  by  the  law  of  the 
Church,  that  every  man  should  pay  his  tithes  to  his  own  Church  :  eveiy  man  might 
have  paid  his  tithes  to  what  Church  he  would,  and  might  one  year  have  given  it  to  one 
Church,  and  [65]  another  year  to  another,  or  have  granted  them  to  one  Church  for 
ever,  if  he  would      And  like  as  every  man  before  the  said  severing  of  parishes,  might 
have  given  his  tithes  to  what  Church  he  would,  because  he  was  bound  to  no  Church 
in  certain  :  so  may  they  do  now  that  have  lands  that  lie  in  no  parish  ;  for  they  be  at 
liberty  to  assign  them  to  what  Church  they  will,  as  all  men  were  before  the  said  law 
made,"  that  tithes  should  be  paid  to  the  proper  Church  :  " — afterwards,  he  says,  "  In 
the  twenty-second  year  of  King  Edward  the  Third,  in  the  Book  of  Assize  it  appeareth, 
that  the  King  granted  the  tithes  of  certain  asserts  that  were  newly  taken  out  of  the 
Forest  of  Rock,  to  a  provost,  and  he  thereupon  brought  a  scire  facias  against  divers 
that  took  the  said  tithes,  letuinable  into  the  Chancery  :  and  there  exception  was  taken 
that  the  suit  pertained  to  the  Spiritual  Court,  and  not  to  the  Chancery  ;  and  it  was 
answered  again,  that  that  was  to  be  understood  where  the  suit  was  tiiken  against 
them  that  ought  to  pay  the  tithes,  and  not  where  it  was  brought  against  them  that 
were  wrongful   takers  of  the   tithes.     And  theieupon  the  defendants  were  put  to 
answer,  and  pleaded  unto  an  issue,  which  was  sent  drawn  into  the  King's  Bench, 
to  be  tried  according  to  the  law,  and  there  the  defendants  made  default :  w-hereupon 
the  plaintiffs  prayed  execution.     And  in  this  case  Thorpe  said,   'That  the  old  law 
hath  been  alway,  that  the  king  should  assign  the  tithes  where  he  would.' "     Such, 
then,  is  the  doctrine  found  here — that  if  there  were  land  not  within  a  parish,  the 
owner  of  the  land  has  a  right  to  assign  [66]  the  tithes  as  he  chooses,  as  he  might 
originally  at  common  law,  as  persons  have  imagined.     But  it  seems  to  me,  that  the 
authorities  which   I  have  mentioned   before,   are  superior  to  the  authority  of  the 
"Doctor  and  Student;"  and  therefore  I  have  drawn  that  conclusion  which  I  have 
stated.     Although  I  do  not  think  it  at  all  necessary,  for  the  determination  of  this 
case,  that  I  should  have  gone  into  the  question  so  far  as  I  have  done  upon  this  point, 
yet  I  thought  I  owed  it  to  the  counsel  for  the  defendant,  who  have  displayed  great 
learning  throughout  the  argument,  to  say  thus  much  with  a  view  to  settle  the  Law. 
In  this  particular  case,  however,  we  must  remember  that  the  King  had  the  treehold 
of  all  these  lands  ;  and  therefore,  even  according  to  the  .supposition  in  the  "Doctor 
and  Student,"  he  might  assign  these  lands  as  he  pleased;  and  he  has  assigned  them, 
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;is  Mr.  Attonicy-Geiieral  says,  and  as  indeed  the  defi'.ndanls  say  also,  only  they  insist 
on  an  assignment  to  other  persons  tlian  the  Crown  lessees.  So  that  taking  it  cither 
way,  according  to  the  doctrine  laid  down  in  the  "  Hoctor  and  Student,"  it  takes  from 
the  defendant  in  this  case  at  least  the  advantage  which  he  might  have  derived  under 
other  circumstances  from  the  proposition  ui-ged  in  argument  on  hi.s  hehalf,  that  the 
King  is  not  entitled  to  the  tithes  of  lands  which  are  exti'a-paiochial. 

If  then  we  have  established  that  the  tithes  were  originally  in  the  King,  and,  by 
originally,  I  mean  when  these  tithes  arose,  that  is,  when  the  lands  in  (juestion  were 
newly  lecovered  from  the  sea,  or  from  [67J  the  water :  we  then  come  to  the  part  of 
tlie  case  which  iciises  the  question,  whether  the  Crown  has  granted  away  these  tithes 
to  any  one  else  or  not!  For  the  defendant,  it  is  said  that  it  is  immaterial  to  whom 
Ihey  have  been  gi'anted  ;  for,  if  granted  at  all,  they  arc  no  longer  in  the  Crown  :  and 
the  very  statement  of  the  case,  .supposing  the  observations  I  have  made  upon  the  law, 
taken  from  the  "Doctor  and  Student,"  to  bo  incorrect  — the  very  stiiteinent  of  the 
case,  which  I  am  about  to  make,  will  shew  that  that  cannot  apply  to  this  case  ;  and  it 
will  shew  that  it  is  merely  a  matter  of  sjioculative  research,  in  this  instance,  to  enquire 
whether  the  King  is  entitled  to  e.xtra-parochial  tithes  or  not ;  for  it  is  clear  that  he 
was  entitled  to  these  tithes  beyond  all  doubt.  Even  the  defendants  say,  that  he 
granted  them  to  their  predecessor  from  whence  it  must  be  concluded,  that  they  admit 
that  his  Majesty  was  entitled  to  them  :  and  they  accordingly  mainly  rely  upon  the 
title  which  they  claim  under  the  King,  namely,  the  grant  of  the  Crown.  They  surely 
then  cannot  say  that  the  King  has  nevei'  exercised  any  act  of  ownership  over  these 
tithes,  and  that  he  could  not  grant  leases  of  them.  Therefore,  taking  it  from  the 
statement  of  this  case,  on  one  side  or  the  other,  it  is  clear  that  his  Majesty  was  seised 
of  these  tithes  at  the  time  of  the  Kestoration  ;  and  that  at  once  equally  puts  an  end 
to  ail}'  difhculty  that  might  have  arisen  upon  the  (lucstion,  whether  the  King  is 
entitled  to  extra-parochial  tithes  or  not?  I  considei' liowever  that  I  have  shewn  there 
is  no  doubt  but  that  he  is  entitled  to  them,  and  that  he  may  deal  with  them  [68]  as 
owner,  as  an  ecclesiastical  person  may,  ])ecause  he  is  persona  mixta. 

[His  Lordship  then,  with  great  minuteness  and  particularity,  went  through  the 
whole  of  the  documentary  evidence,  consisting  principally  of  grants  from  the  Crown 
of  the  lands  in  question,  and  of  leases  of  the  tithes  l)y  the  Crown  from  time  to  time, 
and  a  decree  of  this  Court  (Easter  Term  1711)  of  an  account  of  the  tithes  in  favor  of 
a  Crown  les.see,  founded  upon  the  lease  :  all  of  which,  he  observed,  being  in  etl'oct  a 
continued  exercise  of  ownership  on  the  i)art  of  the  Crown,  and  not  contested  by  any 
one,  afforded  the  strongest  evidence  that  the  tithes  were  not  intended  to  pa.ss,  and 
did  not  pass  Ijy  virtue  of  the  grant  of  the  land  to  l>or(l  Torrington  :  and  that  through- 
out the  whole  tenor  of  that  grant,  there  was  nothing  which  could  be  taken  to  relate 
to  any  thing  but  the  land  itself.] 

Then  (continued  his  Lordship)  a  question  arises  upon  the  construction  of  this 
grant  to  l^oid  Torrington  :  and  in  opposition  to  the  case,  as  I  have  stated  it,  on  the 
part  of  the  Crown,  fortified  as  it  is  by  the  usage,  the  granting  of  the  lea.scs,  and  the 
establishment  of  the  lessee's  right  under  them  in  a  .suit  in  Iviuity  against  ])erson8 
claiming  under  this  very  grant,  it  reipn'res  a  veiy  strong  case  indeed  to  shew  that  the 
tithes  passed  from  the  Crown  to  any  person  by  any  other  mode  than  under  those 
leases.  This  grant  is  certaiidy  however  a  very  im])ortant  document.  It  was  made 
on  the  [69]  Uth  of  May  Ii;!»b,  which  was  in  the  second  year  of  the  reign  of  King 
William  and  (^lueen  Mary.  Before  I  enter  more  minutely  upon  the  (piestion  of  its 
construction  and  operation,  I  will  first  ol>seivc,  that  witli  rcs|)ect  to  the  words  n.sed 
in  the  introductoiy  part  of  it,  namely,  "Our  will  and  pleasure  is  and  we  do  herel)y  of 
our  more  abundant  giace  certain  knowledge  and  mere  motion" — tiiat  there  is  no 
doubt,  and  so  far  I  entirely  concur  with  the  observation  of  the  counsel  foi'  the  di^fcn 
dants,  that  they  have  a  virtue  inherent  in  them,  which  gives,  in  soino  respect.s,  to 
grants  of  the  Crown,  a  more  favorable  latitude  of  construction  in  behalf  of  the  grantee 
than  would  have  place,  if  those  words  were  absent ;  atid  I  have  no  dilliculty  in  con- 
struing thi.s  grant  of  the  Crown,  in  the  ])rest^nt  case,  a.s  I  would  a  comnion  conveyaiico 
between  man  and  man.  At  the  same  time,  however,  I  nnist  obsiMve,  that  I  consider 
there  is  a  ditlcrencc  even  where  those  woids  are  used;  although  I  do  not  at  present 
mention  thiit  so  much  as  being  ;i|iplicablc  to  this  case,  as  to  prevent  .my  fulnio  miscon- 
struction  of  the  opinion  which  I  .im  ilclivering;  therefore  I  repeat,  that  I   hold   there 
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is  certainly  a  difference  between  a  grant  of  the  Crown  even  with  those  words,  and  a 
grant  made  between  subjects  *. 

The  Crown,  by  this  instrument,  grants  to  Lord  Torrington  all  these  parcels  of  lands 
(describing  them  particularly),  being  part  of  the  Great  Level  called  Peterl)orough  or 
Bedford  Level,  [70]  which  said  premises  (it  recites)  were  by  indenture  of  the  late 
Queen,  and  her  then  trustees,  bearing  date  the  6th  of  November,  1688,  demised  to 
Lord  Viscount  Castleton,  for  the  tei-m  of  twenty-one  years,  at  the  yearly  rent  of 
3231.  8s.  9d.  Then,  after  specifying  other  parts  of  the  premises  and  former  leases  and 
grants  of  them,  it  has  first  these  general  words,  "and  also  all  and  singular  other 
grounds,  lands,  tenements,  and  hereditaments,  parcel  of  the  10,000  acres  in  Peter- 
borough Level." — Those  well-known  words  could  not,  as  I  conceive,  per  se,  pass  tithes, 
which  no  doubt  are  a  particular  species  of  property  ;  for  they  do  not  belong,  nor  are 
they  appurtenant  to  land  :  they  are  collateral  to  the  land,  and  are  quite  distinct  from 
it.  So  far  therefore  we  see  clearly  that  nothing  was  granted  here  but  that  which  had 
been  granted  to  the  Duke  of  York,  and  by  him  when  he  became  King  to  his  Queen, 
without  any  reference  whatever  to  tithes — "  which  in  and  bj'  the  said  recited  letters- 
patent  of  our  said  Royal  Uncle  King  Charles  the  Second,  were  granted  or  mentioned, 
or  intended  to  be  granted  to  the  said  late  King  James  the  Second,  when  he  was  Duke 
of  York,"  and  so  on.  It  is  likewise  clear  that  those  lands  were  of  the  yearly  value 
of  30001.  [His  Lordship  then  read  the  general  words,  as  in  p.  4.5,  ante,  and  various 
other  parts  of  the  grant,  making  occasional  comments  on  the  tenor  of  the  language 
of  the  instrument,  the  substance  of  which  was,  that  there  was  nothing  from  which  it 
could  be  collected  that  any  conveyance  of  the  tithes  to  the  grantee  was  intended, 
evei'y  jjart  of  it  appearing  [71]  to  be  applicable  to  land  only  ;  and  he  observed 
particidarly  on  the  fact,  that  the  tithes  were  in  lease  when  the  grant  was  made,  and 
new  leases  were  granted  as  often  as  they  reverted.] 

Now,  I  confess  (continued  his  Lordship,)  when  I  read  this  grant  through,  I  found 
it  utterly  impossible  to  persuade  myself  that  it  was  intended  to  pass  the  tithes  in 
question  under  these  words, — "all  gardens  and  orchards  wastes  tithes  oblations 
obventions  waters  and  water-courses,"  and  so  on.  I  consider  them  as  meant  to  carry 
the  appurtenances  of  the  land,  though  very  inaccurately  used  for  that  purpose 
certainly.  [His  Lordship  had  observed,  in  the  course  of  the  argument,  that  the  words 
" oblations  and  obventions"  being  also  used  in  the  same  place,  amongst  the  general 
words,  in  a  grant  of  extra-parochial  lands,  shewed  that  the  whole  must  have  been  intro- 
duced by  inadvertence,  or  at  least  without  any  intention  to  pass  the  tithes.]  We  can 
oidy  therefore,  as  it  seems  to  me,  understand  that  the  grant  applies  itself  entirely  and 
solelj'  to  the  land,  notwithstanding  the  introduction  of  the  word  "tithes."  It  describes 
the  10,000  acres  which  were  granted  to  the  Duke  of  York,  and  afterwards  by  him  to 
his  Queen — it  represents  the  value  to  be  30001.  a  year,  which  is  the  value  of  the  yearly 
rent,  all  obviously  relating  to  the  lauds  ;  and  the  language  throughout  is  inconsistent 
with  any  idea  that  tithes  were  part  of  the  object  of  the  grant,  or  that  they  were 
intended  to  be  passed  by  the  word  "  tithes  "  :  the  giant  expresses  reversions  in  general 
terms  ;  but  [72]  those  were  reversions  in  the  land  ;  and  not  one  word  is  said  as  to  any 
reversionary  interest  in  the  tithes  which  were  undoulttedly  then  in  reversion.  Now 
if,  in  addition  to  all  this,  we  consider  that  so  soon  aftei'  this  grant  was  made,  a  successful 
suit  was  inst'tuted  by  Sir  John  Shaw  the  lessee  of  the  tithes,  against  the  occupiers 
of  the  lands,  it  seems  to  me  to  be  very  ditScult  indeed  to  suppose  that  the  tithfs  were 
intended  or  considered  to  be  passed.  ^Vhen  we  consider  the  defence,  and  the  result 
of  that  suit — every  thing  belonging  to  it,  shews,  that  in  the  minds  of  the  parties  most 
interested  there  was  a  conviction,  that  the  tithes  had  not  passed,  but  were  the  property 
of  the  Crown  in  reversion,  although  in  the  hands  of  the  lessee  at  that  moment.  I 
cannot  help  regarding  the  result  of  that  suit  as  a  kind  of  contemporary  judicial  con- 
struction of  the  gi'ant,  supposing  that  construction  to  be  more  difficult  than  it  really 
is  ;  and  I  cannot,  with  the  evidence  I  have  before  me  (if  there  be  any  other  I  cannot 
act  upon  it),  hesitate  to  pronounce,  that  in  my  opinion  the  title  of  the  Crown  to  the 
tithes  of  these  extra  parochial  lands  was  perfect  down  to  the  expiration  of  Sir  John 
Shaw's  lease  ;  for  so  it  appears  to  me  to  have  been  beyond  all  doubt. 

Here  arises  the  question  whether  the  reversion  passed,  the  tithes  being  in   the 
Crown  at  the  time  of  the  grant  to  Lord  Torrington.     We  ought  to  observe  that  there 


Vide  Rex  v.  Capper,  ante,  vol.  v.  p.  260. 
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is  no  suggestion  of  .-my  tithes  being  received  or  aliandoned  liy  Lord  Torrington  before 
the  present  suit.  The  tithes  after  the  cx[73]  Jiiration  of  Sir  John  Shaw's  lease 
reverted  to  the  Crown  :  and  it  should  he  always  remembered  that  when  the  grant  was 
first  made  to  Lord  Torrington,  the  tithes  were  under  lease  to  Berkley  and  (Jascoigne  ; 
but  at  the  time  when  the  next  lease  was  made,  the  tithes  were  actually  in  the  Crown. 
After  the  observations  I  have  made  respecting  the  grant  to  Lord  I,incoln,  and  his 
conduct  pending  the  suit,  I  need  not  repeat  that  I  consider  it  very  strong  evidence, 
anil,  in  the  absence  of  any  evidence  to  oppose  it,  quite  conclusive  of  the  then  acknow- 
ledged right  of  the  Crown.  I  do  not  mean  to  say,  that  if  there  was  any  other  evidence 
to  oppose  it,  it  might  not  be  answered  ;  but  there  being  none  brought  before  mc,  that 
is  the  conclusion  which  I  must  draw  in  the  present  ease. 

Then  it  is  said,  very  truly,  that  after  the  period  when  Sir  John  Shaw  received  the 
tithes,  in  1715,  there  does  not  appear  any  evidence  of  the  Crown  or  its  lessee  having 
received  any  tithes,  or  any  compensation  for  tithes  :  and  that  though  it  appears  that 
the  Crown  had  been  in  the  habit  of  exercising  ownership  with  regard  to  granting 
leases,  it  had  not  received  any  tithes.  Therefore  it  is  said,  that  the  act  of  the  9th 
Geo.  IIL,  usually  called  the  Mullum  Tenipus  Act,  bars  the  present  claim.  That  act 
is  the  only  bar  in  my  view  of  the  case  wliich  can  be  fairly  i)roposcd  ;  for  if  that  .statute 
had  not  passed,  it  is  perfectly  clear,  from  all  that  I  have  stated,  that  there  could  have 
been  no  defence  against  this  suit  of  the  Crown.  It  is  answered  by  the  Attorney- 
General,  that  the  [74]  acts  of  the  Crown  in  granting  leases,  the  last  of  which  comes 
down  to  1780,  amounts  to  a  suHicient  demonstration  of  the  claim,  so  as  to  take  aw.iy 
the  effect  of  the  statute.  It  is  also  added,  that  the  tithes  in  question  have  been 
constantly  kept  in  charge,  and  they  give  evidence  of  their  having  been  in  fact  kept 
in  charge  during  all  the  time  referred  to.  Now  whethei'  the  act  of  granting  leases 
in  the  way  in  which  the  Crown  granted  leases  here,  would  keep  up  the  title  of  the 
Crown  against  the  operation  of  the  statute  from  1715,  I  have  not  been  able  to  satisfy 
myself.  I  think,  however,  adverting  to  the  princijile  of  law  ujkju  the  subject,  that 
that  part  of  the  statute  is  more  apph'cable  to  cases  of  mere  concealment  than  to  any 
other  object,  and  that  it  theiefore  does  not  apply  here.  However,  it  appears  that 
these  tithes  were,  besides,  actually  in  charge  :  and  if  so,  I  think  that  would,  under 
the  Act  of  i'ai'liameut,  prevent  the  I'ight  of  the  Crown  from  being  barred  by  its  opera- 
tion. Let  us  in(|uirc  what  the  act  mean.s,  by  being  in  charge.  In  the  3d  Institute, 
189,  we  find  that  my  Lord  Coke  says,  in  commenting  upon  the  words  of  the  21st 
James  I. — "  Or  that  the  .same  have  been  duly  in  charge  to  his  Majesty,  or  to  the  late 
Queen  Elizjibeth,  within  the  space  of  three-score  years."  "  Duly  in  charge,  in  judg- 
ment of  law,  is  the  roll  of  the  pipe  ;  for  although  a  note  before  the  .Auditor,  or  any 
other,  may  be  a  mean  to  Ijring  it  in  question,  and  to  be  put  in  charge  ;  yet  that  is  not, 
in  judgment  of  law,  said  to  be  duly  in  charge,  unless  it  be  in  charge  in  the  pipe.  On 
the  words  "  Or  have  stood  insuper  of  record  within  the  said  space  of  threescore  years," 
Lord  Coke  says,  "  It  [75]  cannot  stand  insuper  inilcss  the  thing  in  question  were  i)eforo 
duly  in  charge."  That  was  the  consti'uction  which  he  put  n\»n\  the  statute  of  2 1st 
James  I.  c.  2.  But  looking  into  the  statute  in  question,  the  !>th  of  Geo.  111.  (e.  Hi, 
s.  2)  we  tind  there  are  these  words  introduced,  expressly,  I  suppo.se,  for  the  puiposo 
of  alteiing  the  law  as  it  formerly  stood — "Provided  always,  and  be  it  enacted,  that 
where  the  rents  revenues  issues  or  profits  of  any  manors  lands  tononients  tithes  or 
hereditaments  are  or  shall  be  in  charge  by  to  or  with  any  Auditor  or  Auditors,  or 
other  ])roper  officer  or  officers  of  the  lieveinie,  such  rents  revenues  issues  and  i)rofits 
shall  be  held  deemed,  and  taken  to  be  duly  in  charge,  within  the  moaning  and  intont 
of  this  act,  any  usage  or  custom  to  the  contrary  notwithstanding."  The  evidence 
here  is,  that  the  tithes  wcie  in  charge  with  the  Auditois  during  all  the  time  refcrretl 
to,  and  that  iirings  us  down  to  the  |)resent  moment.  Then  if  the  Crown  had  the  tithes 
at  the  Restoration,  and  never  gianted  tlicni  to  Lord  Torrington,  the  defcnd,uil-s  aro 
not  entitled  to  them,  but  the  Crown  clearly  is;  foi'  we  find  it  exercising  a  iuo.st 
decisive  act  of  owuershi])  over  them,  of  which  there  can  be  no  doubt:  and,  if  I  lie 
Crown  have  been  granting  lea.ses  from  time  to  time,  or  if  the  tithes  have  been  kcjil  in 
charge  with  the  Auditor,  according  to  the  requisition  of  the  act  of  9  (!co.  IIL  ;  unless 
the  defendant  can  shew  that  they  were  granted  to  Lord  Torrington,  he  c'lii  iiave  no 
defence  here  Now  being  of  opinion,  that  he  can  not  make  a  defence  under  the  grant 
to  Loi'd  Torrington,  I  must  therefore  give  a  decree  against  sucii  of  [76]  liie  present 
defendants  as  are  called  upon  for  the  account. 
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The  last  clause  of  the  act  was  veiy  much  pressed  upon  us,  as  connected  with  the 
jjreceding  clause,  to  shew  that  the  putting  in  charge  in  this  case  was  insufficient ;  but 
I  think  it  is  only  necessary  to  read  them  together,  to  shew  that  they  have  no  con- 
nection with  each  other.  [His  Lordship  read  the  clauses.]  It  seems  to  me,  on 
reading  both  the  sections  very  carefully,  that  this  last  section  was  introduced  as 
applicable  solely  to  cases  of  concealment,  which  is  not  the  case  here.  Therefore,  I  am 
of  opinion,  that  this  accounting  before  the  Auditor  is  a  sufficient  standing  insuper  for 
the  purposes  of  supporting  this  suit. 

A  case  was  cited,  and  much  relied  upon  on  the  part  of  the  Crown,  said  to  have 
been  decided  in  the  county  of  Northampton  *,  and  which  was  pressed  [77]  upon  the 

*  The  Attorney-General  \.  Maxwell  and  Others.  Northampton  Summer  Assizes,  1814. 
Coram  Graham,  Baron.  Thursday,  July  21,  1814. — If  the  Auditors  make  due 
returns  to  the  office  of  Commissioners  for  auditing  the  public  accounts  of  the  rents 
and  other  profits  of  lands,  &c.  forming  part  of  the  Crown  revenue,  those  returns 
constitute  a  putting  in  charge  within  the  meaning  of  the  9  Geo.  III.  c.  16,  so  as  to 
save  the  right  of  the  Crown  from  the  operation  of  that  act ;  although  for  more  than 
sixty  years  the  Auditors  have  received  nothing  in  respect  of  such  revenue,  and 
although  the  Crown  within  that  time,  have  not  instituted  any  suit  or  proceeding  to 
recover  any  part  of  it. 

The  question  tried  under  this  information  at  the  above  Assizes,  before  Mr.  Baron 
Graham  and  a  Special  Jury,  was,  shortl}',  whether  the  Crown  was  entitled  to  the  tithes 
arising  upon  the  common  and  waste  lands  of  the  Borough  Fen — a  part  of  what  is 
called  the  Bedford  Level — the  Commissioners,  appointed  under  the  act  for  enclosing 
the  Fen,  having  determined  that  the  Crown  was  not  entitled  to  the  tithes. 

It  was  admitted  that  the  lands  in  question  were  extra-parochial,  and  the  only 
disputed  point  was,  whether  the  Crown  had  not  been  barred  of  its  right  by  the  opera- 
tion of  the  Nullum  Tempus  Act :  and  that  depended,  as  was  admitted,  on  whether 
these  tithes  had  been  duly  put  in  charge  1 

Amongst  other  evidence  put  in  on  the  part  of  the  Crown,  were  several  leases  of 
these  tithes  by  the  Crown,  reserving  one-third  to  be  paid  into  the  hands  of  the  Receiver- 
General — a  decree  of  this  Court  in  1714,  in  favour  of  Sir  John  Shaw,  the  lessee  of  the 
Crown  of  the  tithes  of  the  lands  in  question,  ordering  an  account  of  the  tithes.  A 
witness  from  the  Auditor's  Office  produced  numerous  accounts  fiom  the  custody  of 
the  office,  purporting  to  be  the  accounts  of  various  auditois  *  against  the  Receiver- 
General  :  and  he  stated,  that  that  was  the  mode  in  which  the  revenues  of  the  Crown 
were  kept  in  charge.  In  the  earlier  series  only  of  those  accounts,  which  commenced 
in  1715,  was  there  any  actual  receipt  returned  in  I'espect  of  these  tithes;  and  from 
that  time  till  171G.  All  the  later  accounts,  continuing  down  to  1812,  were 
retui'ned  Nil. 

To  all  those  later  accounts,  Len-s,  Sei'jeant,  objected  that  they  were  mere  ex  parte 
recitals  bj'  third  persons,  who  were  not  bound  by  their  contents,  and  therefore  could 
not  be  admitted  as  evidence  to  bind  others,  in  regaid  of  the  matters  to  which  they 
related  :  and  he  contended,  that  their  being  eni'olled  in  the  office,  could  not,  even  in 
the  case  of  the  King,  make  them  a  record  for  such  a  purpose,  for  what  other  purpose 
.soever,  such  as  that  of  history  for  instance,  they  might  be  considered  as  I'ecords — that 
in  point  of  fact,  the  very  retuin  of  nil  was,  if  evidence  of  any  thing,  evidence  that 
these  lands  were  not  kept  in  charge,  for  upon  such  returns,  no  one  could  be  called  on 
to  account.  He  also  submitted,  that  if  such  returns  by  the  Auditors  were  allowed  to 
be  binding  to  a  certain  extent,  they  were,  at  most,  by  the  terms  of  the  statute,  only 
a  first  step  towards  a  putting  in  charge ;  for,  by  the  1 0th  section  of  the  statute,  it  is 
enacted  that,  "no  putting  in  charge,  nor  standing  insuper,  nor  taking  or  answering 
the  farm  rents  (&c.)  of  any  lands  (&c.)  out  of  charge,  shall  be  deemed  a  putting  in 
charge  (&c.)  unless  thereupon,  such  lands  (&c.)  have  been,  or  shall  be,  upon  some 
information  or  suit  on  behalf  of  his  Majesty,  upon  a  lawful  verdict  given  or  demurrer 
adjudged,  or  upon  a  hearing  ordered  or  decreed  for  his  Majesty,  within  the  space  of 

*  Mr.  Hewlett,  who  was  examined,  stated  that,  in  all  such  eases,  it  was  usual  for 
the  officer  rendering  the  account,  to  set  down  all  the  items  of  which  it  was  composed, 
whether  any  thing  had  been  received  or  not :  whei-e  any  sum  had  been  received,  it 
was  returned  accordingly  ;  where  none,  the  officer,  returned  "  Nil." 
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Court  as  uii  authority  deciding  that  ijuiiit,  and  ovurthiowing  that  last  position  on 
which  this  defence  has  beeii  rested.  That  was  certainly  a  Xisi  Prius  case,  and  there 
is  not,  I  admit,  the  same  respect  due  to  a  Nisi  Prius  decision,  as  to  a  judgment  in 
Bane,  beyond  all  doubt.  At  the  same  time  it  is  a  decision,  and  one  which,  as  far  as 
it  is  an  authority,  bears  directly  upon  this  point;  and  if  I  see  no  other  case  in  any 
way  ojjposing  it,  I  certainly  ought  to  treat  it  with  respect,  [78]  at  least,  under  any 
circumstances :  and  perhaps,  in  this  case,  I  may  go  further  and  say,  I  ought  to  treat 
it  with  particular  respect ;  for  without  knowing  more  of  the  circumstances  of  that  c;ise 
than  I  know  at  present,  it  derives  great  weight  from  some  of  those  of  which  I  have 
been  informed.  I  mean  no  compliment  when  I  say  this,  but  understanding  that 
Ml'.  Serjeant  Lens  was  of  Counsel  in  the  cause,  and  that  he  objected  at  the  tri.al  to 
the  evidence  of  the  putting  in  charge,  [79]  as  being  insufficient  to  support  the  claim 
of  the  Crown  againsit  the  statute — that  the  opinion  of  the  learned  Judge  who  tried 
the  cause  was  against  him  upon  that  point — that  the  verdict,  in  consequence,  went 
against  him — and  that  he  ultimately  submitted  to  that  verdict ;  I  hope  I  shall  be 
excused  for  saying,  that  I  consider  the  acquiescence  of  so  learned  a  person  in  that 
judgment  and  that  verdict,  as  atlbrding  a  very  considerable  sanctioTi  to  it ;  and  I  am 
very  glad  to  [80]  avail  myself  of  the  opinion  of  the  learned  Judge  who  tried  that 
cause,  and  the  submission  to  that  opinion  by  my  Brother  Lens,  in  forming  my  own 
judgment  now  upon  the  same  subject. 

I  must  therefore  decree  against  all  the  proper  parties,  according  to  the  prayer  of 
the  bill. 

sixty  years  before"  [the  commencement  of  any  such  proceeding].  In  the  present 
instance,  there  had  been  no  such  proceeding  since  the  suit  in  1714  to  the  present 
time  :  and  to  have  protected  and  preserved  the  right  of  the  Crown,  some  suit  should 
have  been  instituted  upon  one  of  the  returns  of  nil,  within  the  time  prescribed  by  the 
statute  of  limitations,  for  such  it  was.  Therefore  he  urged,  first,  to  the  Court,  that  in 
[)oint  of  law,  and  afterwards,  to  the  jury,  that,  in  point  of  fact,  there  had  not  been  any 
such  putting  in  chai-ge  of  the  lands  in  question,  as  to  the  tithes,  as  would  entitle  the 
Crown,  notwithstanding  the  statute,  now  to  recover  against  the  defendant  in  the 
present  information. 

Clarke,  for  the  Attoincy-General,  contended,  on  the  other  hand,  that  there  had 
been  such  a  putting  in  charge  of  the  subject-matter  of  the  present  claim,  as  saved  the 
King's  right  from  the  operation  of  the  Act  of  Parliament.  B}'  the  terms  of  the  statute, 
the  Crown  was  onl}'  barred  where  his  Majesty  shall  not,  within  si.xty  years,  have 
received  the  rents  and  profits  of  the  land,  &c.  claimed,  or  U!\less  the  same  shall  have 
been  duly  in  charge  to  the  Crown,  or  shall  have  stood  insuper  of  I'ccord  within  that 
time — the  act  contemplating  a  twofold  means  of  ]jrotocting  the  right  of  the  King, 
either  of  which  would  be  sullicient  for  that  purpose.  Therefoi'c,  he  submitted,  the 
return  of  nil  l)y  the  Auditors,  was  a  keeping  in  charge,  as  contra-distinguishcil  from 
receiving  the  rents  .and  [ji'otits,  meaning,  not  that  nothing  was  payable,  (in  which  ciuse 
there  would  have  been  no  return),  but  that  nothing  had  been  paid  by  the  lessees  of 
the  tithes  of  the  Bedford  Level  to  the  Crown  through  the  KeceiverlJeneral,  in  respect 
of  those  tithes.  He  submitted  that  the  object  of  so  rei|uiring  the  subject  luattuis  of 
the  revenue  to  be  kept  in  charge  where  not  paid  was,  that  there  might  be  a  public 
record  of  such  charges,  where  they  might  be  found  by  all  men  in  onlcr  to  prevent 
concealments  and  to  quiet  possessions  ;  and  therefore  they  were  so  onrolle<l  in  the 
Auditor's  Otlice  ;  but  if  no  return  should  be  found  there  for  sixty  years,  the  statute 
then,  and  then  only,  would  opciate  as  a  bar  to  the  claim  of  the  Crown,  and  those 
claiming  under  it  b^^  letters  patent,  or  grants  of  concc.ilnients,  or  olherwi.se. 

(Irahain,  IJaron,  (li.iving  .idniittcd  the  evidence,  notwithstanding  the  objection  of  the 
dcfciiilants'  counsiil)  diiecled  the  .luiy,  that  tlii!  tilh:  of  tln^  C^iowii  had  l)een  nnobjcetion- 
ably  ])roved  up  to  1715,  and  that  the  only  reni.iining  (picstion  in  the  cause  wa.s,  whether 
— as  the  Crown  had  not,  for  more  than  sixty  years,  atlcmpti'd  to  enfori'(?  the  |)aymoMt 
of  the  rent  for  the  tithes  of  the  lands  comprised  in  tiii^  infmination  from  the  lessee  ; 
nor  had,  for  so  long  a  time,  as  that  during  which  the  .Auditors  had,  in  the  account'*  of 
the  Keceiver-Geueral,  to  whom  it  should  have  been  |)aid,  returneil  nil,  instituted  iin}' 
proceedings— such  alleged  laches  had  the  eflcct  of  barring  the  right  of  the  Crown,  by 
virtue  of  the  Nullum  Tenipus  Acts.  His  Lordshi]),  adverting  to  the  argiiniont  foundctl 
on  that  return— that  it  was  a  viitual  reniniciation  of  the  right  of  the  Crown — decliirod 
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As  to  Lord  Eardley,  I  do  not  know  of  any  instance  of  the  Court  calling  upon  an 

individual,  [81]  under  the  same  circumstances,  to  account.  He  admits,  it  is  true,  that 

he  occupied  part  of  the  lands  on  which  there  was  a  decoy  ;  but  I  am  not  aware  that 
wild  ducks  ha\'e  ever  been  held  to  be  titheable. 

Decree. 

That  the  defendant,  Lord  Eardley,  go  without  day,  as  to  the  claim  for  tithes 
against  him  in  the  information  mentioned. 

[82]  Refer  it  to  the  Deputy  Kemembrancer,  to  take  an  account  of  the  tithes 
claimed  by  the  information  against  the  other  defendants,  from  six  years  prior  to  filing 
the  information,  as  to  those  persons  who  became  occupiers  prior  to  that  period  :  and 
as  to  the  other  persons  from  the  time  when  they  respectively  became  occupiers,  to  lie 
paid  by  the  defendants — with  the  usual  reference  as  to  the  executors,  itc— and  with 
all  usual  directions. 

End  of  the  Sittings  after  Mich.  Term. 


[83]  Reports  of  Cases  Argued  and  Determined  in  the  Court  of  Exchequer, 
AND  Exchequer  Chamber,  Hilary  Term,  60  Geo.  IIL  and  1  Geo.  IV. 
Gray's  Inn  Hall. 

In  the  early  pait  of  this  Term  occurred  a  Demise  of  the  Crown  by  the  death  of 
His  Majesty  (4eorge  the  III.,  which  happened  on  the  29th  day  of  January,  after  he 
had  entered  upon  the  sixtieth  year  of  his  reign. 

Rex  erat nobis,  quo  justior  alter 

Nee  pietate  fuit :  nee  bello  major  et  armis. 

His  present  Majesty  King  George  the  IV.  immediately  succeeded  to  the  Crown 
of  these  Realms,  and  was  proclaimed  on  the  following  Monday,  the  31st  of  January. 

it  to  be  his  opinion  that  it  was  not :  that  the  Crown  could  not  be  injured  by  the 

neglect  of  its  lessee ;  and  that,  most  pi'obably,  the  very  reason  for  recording  the 
returns  of  nil,  was  to  protect  the  Crown  from  the  effect  of  continued  non-payment, 
whether  it  were  the  result  of  indulgence  or  of  any  other  cause. 

Then,  (observed  his  Lordship)  the  question  arises,  whether  the  enrolling  such 
returns  in  the  Auditor's  Office,  is  a  putting  in  charge  within  the  meaning  of  the 
9th  Geo.  III.  LTpon  that  subject — after  describing  the  nature  and  effect  of  the  mode 
in  which  that  had  been  done  in  the  present  case,  and  applying  to  it  the  language  and 
requisitions  of  the  act  of  Parliament,  in  that  respect,  in  detail,  with  great  particulaT'ity 
and  minuteness  (the  object  and  history  of  which,  he  appears  to  have  elaborately  and 
carefully  explained) — the  learned  Judge  pointed  out,  in  what  the  benefits  of  that 
statute  consisted,  as  it  regarded  the  interest  of  the  subject  on  one  hand,  and  the 
right  of  the  Crown  on  the  other :  both  of  which  (he  stated  in  effect)  would  be  best 
preserved  bj'  the  course  which  had  been  proved  to  have  been  pursued  by  the  officers 
of  the  Crown  in  this  case  ;  for  by  so  giving  publicity  to  the  King's  claim,  his  Majesty's 
title  to  the  subject-matter  might  be  saved  :  whilst  the  subject's  right  to  quiet  possession 
and  to  a  fair  and  full  knowledge  of  his  liabilities  would  not  be  disturbed  by  being 
rendered  po.ssibly  subject  to  latent  claims  long  become  dormant  bj'  negligence  and 
laches  *. 

Such  was,  in  substance,  the  doctrine  comprised  in  the  learned  Baron's  charge  to 
the  Jury,  who,  consonantly  with  his  Lordship's  direction,  found  a 

Verdict  for  the  Crown. 

*  Mr.  Baron  Graham's  charge  to  the  juiy,  in  explanation  and  elucidation  of  the 
law,  was  of  course  considerably  more  diffuse ;  (as  appears  from  the  short^hand  wi-iter's 
notes  of  it,  with  which  the  reporter  has  been  furnished  by  the  courtesy  of  the 
Solicitors  of  Woods  and  Forests)  but  he  has  used  the  freedom  of  giving,  thus  shortly, 
the  eft'ect  of  what  is  represented  to  have  been  said  by  the  learned  Judge  at  Nisi 
Prius,  as  he  has  done  in  the  detail  of  the  arguments,  for  the  sake  of  curtailing  as 
much  as  possible,  con.si.stently  with  presenting  an  entire  view  of  it,  a  case  neces.sarily 
of  so  great  length. 
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[84]    Memoranda. 

The  several  patents  of  precedency  which  had  been  granted  to  counsel  by  the  late 
King,  becoming  void  on  the  death  of  his  Majesty,  such  Barristers  as  liien  enjoyed  that 
distinction  now  retired  behind  the  Ear. 

In  this  'I'erra  the  degree  of  the  coif  was  conferred  upon  Thomas  Peake,  of  Lincoln's 
Inn,  Ks(i.  Barrister  at  Law,  who  distributed  as  Serjeant  the  customary  presents  of  rings. 
Hi«  were  inscribe<l  with  the  motto  "  ^Equa  Lege." 

The  following  Rules  were  made  by  the  Court,  to  take  Effect  from  the  End  of  this 
Term. 

Reoul.«  Generales,  Hilary  Term,  60  Geo.  III.  and  1  Geo.  IV.— Where  a 
plaintift"  would  have  been  heretofore  entitled  to  sign  judgment  for  want  of  a  plea, 
wheie  the  declaration  had  been  delivered  or  hied,  and  notice  given  four  days 
e.xclusively  before  the  end  of  the  Term,  in  which  the  process  was  returnable,  he 
may  now  do  so  on  giving  two  day's  notice  e.xclusively,  if  a  rule  to  plead  have 
been  given. 

It  is  ordered  that,  in  all  eases,  wherein  the  plaintiff,  by  the  present  practice  of  the 
Court,  would  Ijc  entitled  to  sign  judgment  for  want  of  a  plea,  where  the  declaration 
had  been  delivered  or  filed,  and  notice  thereof  given  four  days  exclusively  before  the 
end  of  the  Term  in  which  the  process  [85]  is  returnable,  the  plaintiff  shall,  from  and 
after  the  first  day  of  next  Easter  Term  be  at  liberty  to  sign  such  judgment,  provided 
the  declaration  be  delivered  or  Kled,  and  notice  thereof  given  two  days  e.xclusively 
before  the  end  of  the  Term  within  which  the  process  is  returnable,  a  rule  to  plead 
having  been  duly  entered. 

Hilary  Term,  GO  Geo.  III.  and  1  Geo.  IV. — Declarations  and  other  pleadings 
must  now  \>ii  engrossed  on  stamped  paper,  and  entered  in  a  book,  to  be  kept  in 
the  Oflice  of  I'leas. 

Whereas,  by  the  practice  of  this  Court,  ingrossments  on  paper  of  declarations  and 
other  pleadings  have  not  been  required  to  be  made  by  the  party  declaring  or  pleading  ; 
and  whereas  it  is  expedient  to  alter  the  .same:  Now,  it  is  hereby  ordered,  that  from 
and  after  the  last  day  of  this  Term,  ingrossments  on  papei'  of  all  declarations  and  other 
pleadings  shall  l)c  duly  made  on  stamp,  and  filed  or  delivered  by  the  parties  respec- 
tively declaring  or  pleading,  within  the  times  prescribed  by  the  liules  and  Orders  of 
this  Court  for  filing  and  delivering  declarations  or  other  [ilcadings  respectively  :  and 
it  is  further  oidcred,  that  a  book  be  kept  in  the  Office  of  Pleas,  wherein  entries  shall 
]>c  made  of  declarations  so  filc<l  *. 


[86]  Ward  2?.  Bottamn.  Monday,  24th  .Jan.  1820.  — In  the  Exchequer  the  report 
of  the  officer  on  a  reference  that  an  answer  is  impertinent,  must  l)e  confirmed  hy 
the  Court  on  motion  for  that  ]inipose. — If  the  dcfeiulanl  niwin  to  exce])t  to  the 
report,  he  must  first  move  for  leave  to  do  so.  —  Both  motions  must  l)e  made,  on 
notice,  and  orders  obtained  without  will  be  set  aside  foi'  irregularity. 

In  this  CJiso  the  bill  was  filed  for  an  account — and  .m  injunction  to  restrain  the 
defendant  fiom  i)!ocecding  in  an  action  at  law.  The  answer  h.iving  been  referred  to 
the  Mastci'  fur  impertinence,  he  reported  it  Id  be  in  some  res|)ects  impertinent. 

At  the  Sittings  after  Michaelmas  Term,  Harlier,  on  the  part  of  the  i)l.iinliff, 
obtained  an  order  foi'  conlirming  that  re|)ort,  and  for  ex])nnging  the  impertiticnt 
mattei-. 

On  the  same  day  Collinson,  for  the  defendant,  moved  for  .■md  obtained  an  order 
for  leave  to  file  exceptions  to  the  Deputy  i^emembranccr's  rejiorl.  Mulnal  notices 
were  afterwards  given  by  each  party  to  discharge  the  order  which  had  been  obtained 
by  the  other,  on  the  same  ground  of  objection  :  which   wius,   that  lioth   ha<l  boon 

♦  Vide  Smith  v.  Bulkehy,  ante,  vol.  ii.  p.  111. 
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obtained  absolutely  in  the  first  instauco  withont  notice ;  and  the  two  motions  were 
now  brovight  on  together. 

Barber  .submitted  that,  according  to  the  practice  of  the  Couit  of  Chancery,  his 
motion  was  one  of  course,  and  that,  having  been  granted,  the  defendant's  subsequent 
ordei'  was  therefore  a  nullity. 

[87]  Collinson,  on  the  other  hand,  contended  that  l)y  the  practice  of  this  Court, 
the  order  obtained  by  the  plaintiff,  having  been  moved  for  without  notice,  it  was 
therefore  irregular,  and  ought  to  be  discharged  ;  and  that  for  the  same  reason  the 
order  which  he  had  obtained  was  regular,  and  not  affected  by  the  preceding  iri'egular 
order.  He  adverted  to  a  case  in  Fowler's  Practice  {Mayhr  v.  llanhey,  2  Fowl.  14),  in 
support  of  that  doctrine  (admitting  the  practice  to  be  different  in  the  Court  of 
Chancery,  where  the  Master  certifies  the  impertinence,  whereas  here  he  reports  it)  : 
and  he  also  leferred  to  a  I'ecent  case  of  Donimn  v.  Curry  *,  where  the  Court  held  that 
notice  of  such  a  motion  was  necessary. 

The  Court  ordered  a  reference  to  the  othcer  to  enquire  of,  and  report  the  practice  ; 
and  the  Deputy  liemembrancer  accordingly  thereupon  cer-[88]-tified,  that  he  had  been 
attended  by  the  respective  clerks  in  Court  and  solicitors  of  the  parties,  as  to  the  mode 
in  which  the  orders  had  been  obtained  :  and  he  found  in  respect  to  the  fiist  order, 
that  although  obtained  on  motion  in  open  Court,  it  had  been  moved  for  without  notice  ; 
and  as  to  the  other,  that  it  had  been  obtained  also  without  notice,  but  not  in  open 
Court,  having  been  drawn  up  and  entered  from  a  minute,  made  upon  production  of 
the  signature  of  counsel :  and  he  therefore  found  that  both  the  orders  had  been 
irregularly  obtained,  which  he  submitted  to  the  Court. 

The  Court  aftei-wai'ds  ( 1 0th  May )  discharged  both  the  orders  without  costs,  ordering 
the  expeuce  of  the  report  to  be  equally  borne  by  both  parties. 

The  defendant  then  moved  on  notice  for  leave  to  file  exceptions  to  the  report  of 
impertinence,  which  not  lieing  opposed  was  granted. 

[89]  The  Attokney-Genkral  r.  The.\kstone  and  Another.  [On  a  Seizure  of  a 
Vessel  called  the  "  James."]  AVednesdaj^,  26th  Jan.  1 820. — The  Gazette  is  sufficient 
evidence  of  a  Proclamation  issued  rnider  an  Order  in  Council : — because  it  is  a 
public  act,  regarding  the  Crown  and  Government,  and  must  pass  the  Great  Seal 
before  it  can  be  admitted  into  the  Gazette. 

A  verdict  having  been  found  for  the  Crown  on  the  trial  of  this  information  at  the 
Sittings  after  last  Trinity  Term, 

Jervis,  in  the  course  of  the  following  Michaelmas  Term,  obtained  an  order  (upon  a 
motion  for  a  new  trial)  that  the  matter  should  stand  over,  and  that  the  entering  up  of 
the  judgment  should  in  the  mean  time  be  sta^'cd  until  further  order. 

The  information  was  filed  for  the  condemnation  of  the  defendants'  vessel,  on  a 
forfeiture  under  the  33  Geo.  III.  c.  2,  s.  4,  for  having  on  board,  whilst  loading  for 
Pernamljuco,  gunpowdei',  an  article  at  that  time  prohibited,  by  Proclamation  under  an 
Order  in  Council,  to  be  exported  or  carried  coastwise. 

The  cause  having  been  called  on  for  trial,  and  the  case  stated  to  the  Jury,  the 
Gavette  of  Tuesday,  the  26th  May,  1818,  (wherein  the  Oitler  in  Council  in  question 
was  published)  was  put  in  and  read,  upon  which 

Jervis  objected  that  it  was  usual  and  necessary  to  prove  the  Order  in  Council,  by 

*  Donison  v.  Curry.  Michaelmas  Term,  1819. — Costs  of  the  notice  of  motion  to 
confirm  the  Master's  report  that  an  answer  was  impertinent,  allowed  on  taxation  of 
costs,  because  it  is  a  necessary  part  of  the  proceeding. 

In  this  case  the  answer  had  been  referred  for  impertinence,  and  reported  to  be 
impertinent,  and  the  plaintiff  had  obtained  upon  notice  of  the  motion,  an  order  eon- 
firming  the  report,  and  refeiring  it  back  to  the  Deputy  Remembrancer  to  expunge 
the  impertinence  and  tax  the  costs. 

A  question  arose  upon  taxation  of  the  plaintift''s  costs,  whether  a  notice  of  the 
motion  was  or  not  necessary  \  The  defendant  contending  that  it  was  not ;  and  that 
therefore  it  ought  not  to  be  allowed  in  costs.  The  Deputy  Remembrancer  was  specially 
attended  upon  the  point ;  and  he  decided  that  the  notice  was  necessary  ;  and  therefore 
allowed  the  costs. 
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production  of  the  [90]  original,  and  l)y  proof  of  the  liand-wiiting  of  the  I^ords  of 
Council,  stating  that  in  a  great  many  cases  of  impressing  seamen  (the  authority  for 
which  is  an  Order  in  Council  and  a  Proclamation)  the  original  order  had  always  been 
prodiK'cd. 

In  answer  to  that  objection  the  case  of  Tin  Kiwi  v.  IIoU  (5  T.  K.  430)  was  cited, 
iti  which  the  Court  of  King's  Bench  decided  on  the  argument  of  that  olijeclion,  that 
addresses  of  Iwdies  of  subjects  oU'eiing  their  loyalty  at  the  foot  of  the  Throne,  and 
received  by  the  King  in  his  public  capacit}',  Ijecame  acts  of  State,  and  as  such  acts  are 
annoiuiced  to  the  puljjic  in  the  Gate/tf,  the  U'liellc  is  an  authoritative  means  of  proving 
it,  as  it  is  an  act  relating  to  the  King  and  the  State. 

The  Chief  Baron  however  observed  that  to  obviate  the  doubt  as  to  the  legality  of 
the  mode  of  proof,  he  would  rather  have  the  Order  in  Council  itself  proved  ;  and  a 
witness  from  the  Council  Office  was  called  for  that  purpose.  He  produced  the  original 
draft  of  the  minute  of  the  order,  which  he  stated  to  be  the  only  document  lem.iining 
in  the  office,  an<l  that  the  paper  was  considered  in  the  office  as  the  original  Order  in 
Council.  It  a[)])carcd  however  on  his  cross-examination,  that  the  paper  produced  was 
the  same  draft  that  had  been  prepared  in  October,  1S17,  when  the  previous  older 
prohibiting  the  e.\[)ortati(>n  of  gunpowcr  was  made,  aufl  that  the  paper  was  again  [91] 
used  as  the  draft  of  the  further  order  for  the  same  pur[)osc,  in  .May,  I.SIS,  when  the 
previous  order  expired.  He  also  proved  that  such  orders  are  not  signed  either  by  the 
I'rince  Regent,  or  the  Clerk  of  the  Council  in  waiting  :  and  that  the  name  of  the  Clerk 
is  only  attached  to  the  minute  of  the  order,  for  the  pur])ose  of  shewing  that  he  was  in 
attendance  at  the  time  when  it  was  made.  That  from  the  rough  draft  of  these  orders 
ditl'erent  copies  are  issued  to  the  Commissioners  for  executing  the  Office  of  Lord  Migh 
Admiral,  the  Wardens  of  the  Cinque  Ports,  and  other  officers  of  State — that  the  one 
produced  was  the  original  and  only  minute  of  the  order  deposited  in  the  Council  Office, 
and  that  no  entry  of  it  had  yet  been  made  in  the  books. 

The  Chief  Haron  ultimately  told  the  Jury  that  he  had  thought  it  proper  for  the 
present  to  over-rule  the  point  made  by  the  defendants'  counsel,  and  when  the  period 
should  arrive  that  tlic  ((ucstion  could  itc  discussed,  the  defendants  would  have  all  the 
advantage  that  could  be  derived  from  the  objection  which  had  been  taken, — that  there 
was  nothing  for  the  Jury  to  consider, — and  under  these  circumstances  he  directed  them 
to  find  a  verdict  for  the  Crown,  which  was  accordingly  done. 

The  claimants  having  afterwards  brought  an  action  against  the  person  who  was 
said  to  have  put  the  gunpowder  on  board,  without  the  con-[92]-sent  or  knowledge  of 
the  claimants,  it  came  on  to  be  tried  at  the  last  Lancaster  Assizes,  and  a  verdict  w;us 
found  for  the  pjaintifl'  (the  present  defendants)  for  15001.,  subject  to  the  opinion  of 
Mr.  Baron  Wood  ;uid  Mr.  Justice  Bayley,  whether  the  Chr.dte  was  legal  evidence  of  the 
Order  in  Council. 

.lervis,  in  the  course  of  la.st  Michaelmas  Term,  moved  for  a  new  trial,  on  the  grouml 
of  the  objection  taken  by  hitn  at  the  Sittings,  when 

The  Lord  Chief  Baron  observed  that  he  had  himself  no  doubt  upon  the  point  that 
the  (tfvxIU:  was  evidence  of  the  Pioclamation,  liecause,  before  it  can  bo  inserted,  it 
passes  the  Orcat  Seal  ;  and  he  stated  thai  he  had  been  informed,  that  it  hail  been 
admitted  in  evidence  under  similar  circumstances  in  a  very  highly  criminal  case.  Ilia 
Lordshi])  also  added,  that  in  convensation  with  a  very  learned  person,  who  had  been 
Attorney-General  for  many  years,  ho  had  learnt  that  it  had  been  so  decided  in  hi.s 
time,  when  it  was  nnich  doubted  by  persons  who  had  afterwards  a<inntted,  that  there 
was  no  solid  foundation  for  such  doubt. 

(iAUKOW,  Baron,  suggested  that,  as  the  same  point  had  liocn  reserved  at  Liiiiciistor, 
it  would  be  proper  and  convenient  that  the  matter  should  await  the  decision  in  th.it 
case,  when  it  might  lie  mentioned  again. 

[93]    I  hat  suggestion  being  ado|)led,  the  Court  granted  the  rule  which, 

Claikc  now  prayed  might  lie  discharged  —submitting  that  this  was  the  only  in.stanco 
in  which  such  an  order  had  ever  been  made  iiy  the  Court:  aiifl  ho  urged,  that  it  would 
1)0  of  mi.schiovous  conscipicnces  as  a  precedent,  if  it  were  .allowed  to  stand  ;  for  it  might 
have  the  etfect  of  delaying  the  j\idgmcnt  of  the  Cidwn  indefinitely.  The  .Indges,  who 
tried  the  cause  at  Lancaster,  might  think  jiropcr  to  wait  for  the  deternnnation  of  this 
Court ;  and  the  parties  in  that  cause  might,  after  all,  bring  a  writ  of  error  ;  while  in 
the  mean  time  a  considerable  expenec  was  incurred  by  keeping  charge  of  I  lie  vessel, 
which  was  daily  decreasing  in  value. 


114L5  COOMBE    V.  MINES  8  PKICE,  94. 

Jeivis  stated  that  he  did  not  oppose  the  motion,  the  point  having  been  disposed  of. 
Per  Curiam.     Order  discharged. 

[94]  CooMBE  A^'D  Ux.  V.  Mines,  Administratrix,  &c.  Wednesday,  2Gth  Jan.  1820. 
— The  Court  in  discharging  a  rule  for  judgment,  as  in  case  of  a  nonsuit,  obtained 
for  not  proceeding  to  trial  after  issue  joined — where  the  plaintiti'  gave  as  a  reason 
for  not  proceeding,  that  a  suit  in  Equity  was  then  depending  between  the  defen- 
dant, an  administratri-'c,  and  the  representati\es  of  the  ileceased  partner  in  trade 
of  the  intestate  ;  and  stated  that  the  suit  having  been  compromised,  he  was 
desirous  of  bringing  the  action  to  trial — ordered  it  on  the  terras  of  the  plaintiff 
giving  a  peremptory  undertaking,  and  paj^ing  the  defendant  the  costs  of  the 
present  application,  refusing  to  order  the  costs  to  abide  the  event  of  the  cause. 

Cause  was  shewn  by  Cai'ter  against  a  rule  which  had  been  obtained  by  Hill  in  the 
last  Term  for  judgment,  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial  after  issue 
joined. 

The  plainti ft' stated  in  his  affidavit,  that  the  action  was  brought  on  a  note  of  hand, 
di'awii  by  the  intestate,  payable  to  the  plaintiH''s  wife  while  sole — that  the  defendant 
(an  administratrix)  had  filed  a  bill  in  Equity  against  the  surviving  partner  in  ti'ade  of 
her  intestate  ;  and  that  the  plaintifi'  having  been  informed  that  the  suit  was  likely  to  be 
compromised  between  the  parties,  did  not  therefore  press  the  piesent  action  ;  but  that 
having  been  since  informed  that  the  suit  had  been  compromised,  and  that  the  defen- 
dant had  possessed  himself  of  the  intestate's  goods  &c.  he  was  now  anxious  to  proceed 
in  the  suit. 

Upon  that  statement,  the  Court  weic  asked  to  discharge  the  rule  to  shew  cause, 
upon  a  peremptory  undertaking ;  and  also — (upon  the  authority  of  a  note  of  a  case  of 
Dunn  V.  Jl'illiams  (1  Man.  Exch.  Pr.  322)  in  Manning's  Ex.  Pr.,  where  it  is  slated  that 
such  an  order  was  made  in  that  instance,  the  peculiarity  in  the  practice  of  this  Court 
being  considered  [95]  productive  of  much  vexation  and  expence,) — that  the  costs  of 
this  application  might  be  ordered  to  abide  the  event  of  the  suit,  as  a  i-easonable  excuse 
had  been  given  for  not  proceeding  to  trial  after  issue  joined. 

The  Court  however  would  only  dischai-ge  the  rule  upon  a  peremptory  undertaking, 
and  paying  the  costs  of  the  application. 

AcKL.\ND,  Esq.  i'.  Payxtek,  Gent,  and  Others.  Friday,  28th  Jan.  1820. — Where 
a  sherift'  have  taken  possession  of  goods  and  chattels  under  a  fieri  facias,  the 
officer  should  continue  the  possession  :  or  if  he  may  (sed  quiere)  abandon  it  even 
necessarily  for  a  time,  he  must  clearly  and  satisfactorilj^  account  for  so  doing 
if  he  would  sustain  his  right  against  others,  afterwards  claiming  under  legal 
authority  to  seize  the  same  goods. — A  Juiy  having  determined  by  theii-  verdict 
upon  a  question  of  abandonment,  left  to  them  on  the  evidence,  the  Court  will  not 
under  such  circumstances  as  are  disclosed  by  the  report  in  this  case,  disturb  that 
verdict. — In  case  of  an  abandonment  on  the  return  day  of  the  writ,  possession 
cannot  afterwards  be  resumed. 

[Referred  to,  Bayshawes,  Limited,  v.  Deacon,  [1898]  2  Q.  B.  175;  i' 

Lutnsden  v.  Burnett,  ibid.  179.] 

The  plaintiff,  who  was  sheriff  of  Pembrokeshire,  brought  the  present  action  of 
trover  against  the  defendants  for  cattle,  goods,  and  chattels,  of  which  the  plaintiif 
was  lawfully  possessed,  as  of  his  property,  on  the  15th  day  of  June,  1818.  The 
object  of  the  action  was  to  recover  from  the  defendants  the  cattle  &c.  said  to  have 
been  taken  from  the  plaintiff's  officers  who  had  seized  them  in  execution.  It  was  tried 
at  Hereford  Summer  Assizes,  1819,  when  the  Jury  on  the  evidence  found  a  verdict 
for  the  defendants. 

Taunton,  W.  E.  this  Term,  obtained  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial,  stating  that  at  Xisi  Prius  the  plaintiff  claimed  [96]  by  virtue  of  a  levy, 
said  to  have  been  made  by  his  officers,  under  a  writ  of  fieri  facias,  at  the  suit  of  a 
judgment  creditor — that  the  answer  set  up  to  their  prima  facie  case  was,  that  the 
defendants,  who  were  the  attorney  and  servants  of  the  debtor's  landlord,  had  driven 
and  taken  away  the  cattle,  goods  &c.  by  virtue  of  a  distress  made  on  the  premises  for 
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rent,  before  the  exeeutiou  of  the  fieri  fuei;is— lh;il  it  whs  proved  at  the  trial,  tiiat  no 
person  on  the  part  of  the  defeiulaiits  was  in  possession  of  the  goods  said  to  have  becu 
distrained,  at  the  time  when  the  sheriff "s  officers  entered  to  execute  the  writ:  and  he 
submitted,  therefore,  that  there  was  no  actual  distress  then  in  force  against  the  effects 
— or  that  there  had  been  such  an  abandonment  of  that  distress  as  to  let  in  the 
execution. 

The  learned  Judge's  report  being  now  read,  it  ajipeared  to  have  been  consideied 
by  him,  as  the  result  of  the  evidence  on  the  part  of  the  plaintill',  that  the  bailill's  had 
legally  executed  the  writ  of  fieri  facias  by  taking  possession  of  the  goods  in  <|uestion 
on  the  3d  of  June,  1818.  The  writ  of  fieri  facias  was  retuinable  on  the  10th:  the 
goods  were  advertised  for  sale  on  the  Kith,  and  on  that  day  the  defendants  drove  and 
carried  them  away.  When  the  bailiffs  first  came  to  levy  they  were  informed  by  the 
tenant,  that  there  was  a  distress  on  the  premises,  and  he  shewed  them  the  notice. 
They  however,  disiegarding  that  information,  remained  on  the  farm  in  possession. 

[97]  On  the  part  of  the  defendants  it  was  proved,  that  in  the  month  of  the 
previous  May,  a  witness,  acting  for  the  first-named  defendant  (one  of  his  clerks) 
distrained  the  goods  in  (piestion  ;  and  drawing  up  a  schedule,  left  it  with  a  servant 
of  the  tenant,  to  whom  he  committed  the  possession  on  behalf  of  the  landlord  :  and 
he  also  drew  up  and  left  with  the  tenant  a  corresponding  notice.  The  witness  went 
several  times  afterwards  to  the  premises  to  see  that  the  possession  was  kept,  as  did 
other  clerks  of  the  defendant  Paynter.  At  the  request  of  the  tenant,  that  Payntei' 
would  give  him  time  till  the  harvest  to  pay  the  rent,  he  had,  as  agent  to  the  landlord, 
agreed  to  give  him  till  Jul_y  ;  and  for  that  reason  it  was  that  an  appraisement  was  not 
made  so  soon  as  it  might  have  been.  The  goods  were  appraised  on  the  f^th  June,  and 
advertised  for  sale  under  the  distress  on  the  9th  ;  but  were  not  sold  for  want  of  bidders 
on  that  day.  It  Wiis  also  proved,  that  the  sheriff's  otliccrs  had  not  permanently  con- 
tinued all  the  time  in  possession,  and  particularly  that  they  were  seen  at  Haverfordwest 
(five  or  six  miles  distant  from  the  tenant's  farm),  on  several  occasions,  between  the  9th 
and  1.3th  of  June. 

The  learned  Judge,  upon  this  evidence,  directed  the  Jury,  that  the  questions  for 
their  consideration  would  be,  whether  the  goods  were  actually'  and  fairly  taken  in 
execution  :  and  if  they  were,  whether  there  had  Ijeen  any  abandonment  of  the  posses- 
sion by  the  bailill's  directing  them — that  where  [98]  from  motives  of  compassion  to  the 
tenant  a  distress  is  concealed,  it  is  not  suHicicnt  to  preclude  a  judgment  creditor — and 
that  then  would  arise  the  other  (picstion,  whether  the  plaintiff's  othcers  had  not 
abandoned  the  levy  made  by  them  by  absenting  themselves,  as  proved  ? 

The  Jury  found  a  verdict  for  the  defendants. 

Jervis  and  Sir  W.  Owen  shewing  cause,  contended  that  the  questions  turning  iqioii 
matters  of  fact,  ;is  to  whether  a  levy  had  been  made,  or  had  been  abandoned,  and 
having  been  therefore  left  to  the  Jury,  were  determined  conclusively  by  their  verdict 
— that  a  sheriff's  officer  having  once  aliandoned  possession,  was  not  entitled  to  resume 
it  under  the  .same  writ,  as  had  been  determined  in  the  case  of  Bkules  and  Another  v. 
Aruwiak  (1  Maule  iV;  Sclw.  711).  They  also  cited  Alkimon  v.  Matleson  (2  T.  K.  17G), 
where  Mr.  Justice  .Xshhurst  said,  in  taking  a  distinction  lictween  mesne  process  and 
an  execution,  that  in  the  latter  case,  if  the  baililf  voluntarily  permit  the  [jrisonei'  to  go 
at  large,  though  only  for  a  minute,  he  cannot  aftcrwaiils  retake  him.  They  further 
submitted,  that  this  being  an  ;vction  of  trover,  the  plaintitf  c(juld  not  support  it,  unless 
he  could  shew  himself  entitled  to  the  possession  of  the  goods  at  the  time  of  the  alleged 
linding;  whereas  he  never  took  possession,  or  if  he  had,  had  so  abandoned  it  lus  to 
admit  the  disti-ess. 

[99]  The  defendants'  counsel  i)cing  slopped  ]>y  the  Court, 

Taunton  and  Kusscll  endeavoiiied  to  support  the  rule,  on  the  ground,  that  the 
question  of  abandonment  in  this  ca.sc  being  a  (lucslion  of  law,  w.-w  one  wholl3'  out  of 
the  province  of  a  Jury  to  decide.  They  submittcfi,  that  in  Wo'/'.v  v.  Arumhih  the 
po.ssession  had  been  completely  and  entirely  abandnncd,  if  indeed  in  that  cjuse  it  h.-ul 
ever  been  taken  by  the  olhcer  there,  where  the  only  question  was,  whether  tlu^  leaving 
a  warrant  in  the  drawer  of  a  tabic  on  the  premises  was  sutlicicnt  to  make  a  landlord 
who  distrained  a  tres[)asser :  so  that  there  was  no  actual  counter-possession  .'us  in  this 
case.  They  urged  that  it  was  not  absolutely  necessary  that  an  ollicer  should  continue 
in  po.ssession  every  instant  of  the  time  between  the  sci/.ine  an<l  the  return  of  the  writ, 
no  case  having  decided  that  he  cannot  in  a  case  of  uccossity  quit  possosiiiaii  for  u  short 
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time  aninio  reverteiidi ;  and  there  may  be  legal  purposes  for  which  he  might  quit 
possession  before  the  return  of  the  writ. 

[Garrow,  Baron.  The  case  of  Blades  v.  Arundalc  certainly  does  not  establish  that 
an  occasional  absence  would  amount  to  an  abandonment.  Lord  Ellenborough  said, 
in  that  case  at  Nisi  Pi'ius,  that  some  one  should  be  on  the  premises  who  might  apprize 
others  that  there  was  an  adverse  possession,  which  a  table,  being  a  blind,  deaf,  and 
dumb  respresentative  of  the  sheriff',  could  not  do.  But  surely  a  man  might  leave  the 
premises  on  some  occasions,  as  for  food  for  instance.] 

[100]  As  to  the  case  of  Atkinsmi  v.  Matteson,  he  observed  that  the  taking  of  the 
person  under  a  capias  ad  satisfaciendum  was  distinguishable  from  a  fieri  facias,  the 
former  being  considered  a  higher  satisfaction  in  regard  of  the  privilege  of  the  person, 
which  once  taken  and  suffered  to  go  at  lai'ge,  could  not  be  retaken  ;  and  therefore  Mr. 
Justice  Ashhurst's  doctrine  was  not  applicable  to  a  case  of  execution  against  goods. 

Rtch.\kds,  Lord  Chief  Baron.  It  seems  to  me  that  there  was  sutticient  evidence 
of  a  levy  having  been  made.  The  (juestioii  is  confined  therefore  to  the  second  point. 
It  is  clear  that,  aftei-  the  levy  was  made,  the  officers  were  absent;  but  it  is  not  neces- 
sary for  us,  in  this  case,  to  inquire  what  peiiod  of  absence  would  amount  to  an 
abandonment  of  possession.  Any  absence,  unless  satisfactorily  explained  and 
accounted  for,  would  however  be  prima  facie  an  abandonment.  In  this  case,  although 
there  had  been  no  absence  before  the  10th,  if  the  officer  had  abandoned  on  that  day, 
he  could  not  resume  possession  after  the  return  of  the  writ.  It  is  clear  the  officer 
was  absent  for  some  time  between  the  9th  and  the  13th.  It  then  becomes  a  question 
of  fact ;  and  having  been  so  left  to  the  Jury,  we  ought  not  to  disturb  the  verdict. 

Gr.vham,  Baron,  'i'his  action  is  necessarily  founded  on  the  temporary'  right  of 
the  sheriff',  and  his  legal  possession  was  neces.sary  to  give  him  such  a  qualified  property 
in  the  goods  as  would  [101]  enable  him  to  support  the  action  of  trover.  There  is  no 
question  but  that  a  levy  was  in  fact  made,  although  in  a  very  slovenly  manner.  But 
I  think  the  possession  was  afterwards  abandoned.  I  do  not  mean  to  lay  down  the 
general  proposition,  that  a  sheriff'  can  in  no  case  quit  possession  without  any  qualifica- 
tion ;  but  I  should  consider,  that  to  shew  it  not  an  abandonment,  he  ought  to  be  able 
most  clearly  to  account  for  it,  as  being  caused  by  some  urgent  necessity,  and  to  give 
very  satisfactory  evidence  of  that.  In  this  case,  however,  it  was  necessary,  at  all 
events,  to  prove  that  the  officers  resumed  possession  before  the  10th  of  June,  and  con- 
tinued it  till  the  L5th  :  and,  if  they  were  absent  in  the  intermediate  time,  it  was  a 
final  abandonment ;  and  a  relinquishment  of  that  temporary  possession,  without  which 
this  species  of  action  cannot  be  supported ;  and  therefore  the  plaintiff  mu.st  be  held 
to  have  failed  whether  the  defendant  was  himself  a  trespasser  or  not. 

Wood,  Baron,  was  absent. 

CtARROW,  Baron.  As  it  is  not  necessary  in  this  case  for  me  to  intimate  any  opinion 
whether  the  quitting  of  possession  by  the  officer,  and  absenting  himself  from  the 
premises  during  the  currency  of  the  writ,  whether  negligent!}^  or  necessarily,  was  or 
was  not  ab.indonment,  I  shall  therefore  abstain  from  doing  so  :  and  shall  only  say 
that,  under  all  the  circumstances  of  this  case,  I  think  that  [102]  we  ought  not  to 
disturb  the  \erdict ;  and  therefore  the  rule  must  be  discharged. 

Per  Curiam.     Eule  discharged. 

Pound  v.  AVilduoose  and  Otheks.  Friday,  28th  Jan.  1S20. — Where  an  answer 
is  to  be  taken  by  commission  in  which  the  plaintiff"  joins,  the  plaintiff  is  entitled 
to  six  days'  notice  of  the  time  and  place  of  taking  the  answer,  to  be  gi\en  to  the 
Commissioner  named  by  him :  and  such  notice  should  be  a  six-day  notice,  and  be 
signed  by  two  of  the  other  Commissioners. — An  answer  taken  at  the  office  of  the 
solicitor  for  the  defendant  for  the  L'2d  January,  pursuant  to  notice  given  by  the 
solicitor  for  the  defendant,  and  left  at  the  office  of  the  solicitor  for  the  plaintiff 
on  the  17th,  was  ordered,  after  having  been  put  on  the  file,  to  be  taken  off  for 
the  irregularity,  but  without  costs. 

Martin  moved  that  an  answer,  which  had  been  filed  in  this  cause,  might  be  taken 
off  the  file  for  irregularity,  and  that  the  defendants  should  pay  the  costs  of  the 
application. 

The  affidavit  of  the  plaintiff's  solicitor  in  support  of  the  motion  stated  that  he 
received  notice  left  at  his  office  on  the  17th  January,  from  the  defendants'  solicitor. 
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that  the  .•iiiswcr  of  the  defendants  would  ]>&  Uiken  at  his  otiice  on  the  22d — that  ho 
did  not  know  who  weic  the  Commissioners  named  on  the  part  of  the  plaintilY  or  the 
defeiiihmts,  for  the  pmpose  of  taking  the  defendants'  answer ;  and  that  if  he  had 
known  who  had  been  named  oi>  the  part  of  the  plaintiff,  and  a  regnlar  notice  had 
been  served  on  him,  he  would  ha\'e  procured  the  attendance  of  one  of  them  to  have 
seen  that  the  answer  of  the  defendants  was  rcgularl}'  taken — and  that  he  considered 
that  such  a  measure  was  necessary  to  the  interest  of  the  plaintiff'. 

[103]  The  objection  now  made  to  the  answer,  as  it  had  been  taken,  was  that 
according  to  the  course  of  practice,  where  the  plaintitf  joins  in  commission  to  take  the 
defendants'  answer,  the  terms  of  the  commission  are,  that  the  defendant  shall  give  to 
the  Commissioner  named  by  the  plaintill"  six  days'  notice  of  taking  the  answer,  in 
order  that  he  may  attend  if  he  thinks  proper,  and  such  notice  should  be  signed  by 
two  of  the  other  Commissioners,  stating  the  time  and  place  of  taking  the  answer. 

Lynch  opposed  the  motion ;  but  the  Court  granted  the  order,  without  Costs. 


The  King  v.  Dkyden.  Saturday,  L'9th  Jan.  1820. — Assessed  taxes  (where  charge- 
able). The  lower  part  of  a  smaller  house,  used  as  an  office,  adjoining  the 
dwelling-house  of  the  party,  and  having  an  internal  communication  with  the 
latter,  is  not  exempt  from  the  assessed  taxes  on  windows  within  the  1st  section 
of  the  57  Geo.  III.  c.  25,  on  the  ground  of  its  being  used  as  offices,  and  for  no 
other  purpose. — Nor  is  a  room,  having  no  communication  with  the  dwelling-house, 
if  it  be  part  of  the  house,  within  the  exemption  of  the  statute,  as  being  used  only 
for  an  office. 

The  defendant  had  paid  the  sum  of  71.  6s.  7d.  into  the  hands  of  the  sheriff  of  the 
town  and  county  of  Kingston  u[)on  Hull,  under  a  levari  facias,  issued  against  him  for 
additional  a.ssessed  taxes,  with  21.  I'Js.  Sd.  for  costs,  for  the  purpose  of  obtaining  the 
opinion  of  this  Court  on  his  liability  to  the  duty  on  windows,  under  the  circumstiinces 
of  his  case. 

[104]  Tindal  obtained  an  order  of  Court,  calling  on  the  .\ttorney-(Jencral  to  shew 
cause  why  the  writ  and  all  proceedings  thereon  should  not  be  set  aside,  and  the  money 
returned  to  the  defendant. 

The  defendant  in  his  affidavit  stated,  that  immediately  adjoining  his  dwelling- 
house  there  was  a  smaller  house,  a  part  of  which  defendant  and  his  partner,  who  were 
attornies,  used  as  offices  for  conducting  their  business,  and  the  other  part  was  lot  iu 
tenements — that  Ijctween  the  said  dwelling-house  and  the  .said  offices  there  was  an 
internal  communication — that  having  been  charged  the  above  sum  for  assessed  tiixes 
in  ies|)cct  thereof,  the  defendant  appealed,  and  the  appeal  was  allowed  by  the  Com- 
missioners—that the  surveyor  being  dissatisKed  therewith,  demanded  a  case  for  tho 
opinion  of  the  Judges;  but  the  defendant  afterwards  receiving  intimation  that  Iho 
matter  wonlil  be  reheard,  attended  before  the  Commissioners  at  a  meeting  for  that 
purpose,  when  they  (not  lieing  the  .s.ime  Connnissioncrs  as  had  before  determined  in 
his  favor)  without  reference  to  the  former  deternnnation,  conliiincd  the  charge.  Tho 
affidavit  also  stated,  that  as  no  ca.se  has  beeii  stated  for  the  opinion  of  the  Judges, 
the  defendatit  had  therefore  refused  to  pay,  and  having  been  iclurncd  a  ilefaulter, 
the  shei'itr  had  levied. 

The  affidavits  of  the  surveyor  and  collector  filed  in  answer  stated  that  the  charge 
had  been  made  in  consequence  of  the  offices  having  an  internal  coninnnii<ation  with 
the  house:  and  it  sUited  that  [105J  no  case  hail  been  prepared  for  tho  opinion  of  tho 
Judges,  because  the  defemlant  had  con.scnted  to  a  rehearing  before  the  Commissioners 
—that  they  might  in  the  mean  time  !>e  furjiished  with  civ.ses  in  point,  if  any  could  bo 
found  and  that  upon  the  .second  iiearing  the  ciuses  in  the  subjoined  notes'"  were 
produced. 

The  S<ili(ilor  (icncr.il  and  Sheiiherd,  having  shewn  the  aliovc  facts  for  cause,  sup- 
ported by  the  [107]  authority  of  the  ea.sc8  so  determined,  and  now  produced, 

*  CoweU's  Cane.  23d  Jan.  1784.— The  windows  of  the  upper  story  of  a  house,  of  which 
the  lower  part  or  ground  floor  is  occupied  by  the  owner  lus  a  dwelling,  are  chtirfjo- 
able  with  the  duties  on  houses  and  windows,  although  let  to  a  trader  iw  a  ware- 
house, and  is  not  used  by  him  for  any  purpose  of  habitJition,  and  although  there 
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Tiiidal  admitted  that  his  case  had  been  answered,  and  submitted  to  a  discharge 
of  the  rule  which  had  been  obtained,  without  further  argument. 
The  Court  therefore  pronounced  the 
Kule  discharged,  with  Costs. 

be  no  communication  between  the  upper  story  so  let,  and  the  lower  part  of  the 
house  so  occupied  for  habitation. 

[Stated  by  the  Commissioners,  for  hearing  and  determining  Appeals  upon 
the  Duties  on  Houses,  &c.] 
Mrs.  Cowell,  of  Leeds,  widow-,  being  possessed  of  and  occupying  a  building,  lying 
under  or  covered  with  one  roof,  which  building  is  three  stories  high.  The  ground 
floor  and  chambers  are  used  by  her  for  habitation  and  dwelling.  The  upper  story  is 
let  ofl'  to  a  wool-staplei',  who  lives  at  some  distance,  and  used  by  him  as  a  warehouse, 
and  not  as  a  dwelling-house  for  lodging  or  habitation,  in  which  upper  story  are  six 
windows.  Theie  is  no  entry,  pa.ssage,  or  communication  with  the  said  flwelling-house; 
but  there  is  a  distinct  way  or  stair-case  from  the  yard  adjoining  the  said  house, 
.which  leads  into  the  warehouse. 

The  Commissioners  having  determined  that,  as  the  said  upper  apartments  had  not 
been  occupied  as  a  lodging  or  habitation,  she  should  be  discharged  from  the  payment 
for  the  six  windows. 

At  the  instance  of  the  inspector  the  Commissioners  sent  the  above  case  for  the 
opinion  of  the  Judges,  who  declared  that  the  determination  of  the  Commissioners 
was  wrong.  Signed         H.  Gould. 

G.  Narks. 

Case  of  Thanias  Lake.  •2d  Sept.  1817. — The  windows  of  the  lower  room  of  a  dwelling- 
house,  used  as  an  accompting  room,  and  having  no  communication  with  the  dwelling 
part  of  the  house,  are  not  within  the  exemption  of  the  57  Geo.  III.,  but  are  liable 
to  the  duties. 

[Stated  by  the  Commissioners  of  Taxes,  for  the  opinion  of  the  Judges.] 
Appeal  against  an  assessment  of  eight  windows,  charged  by  the  assessor  in  his 
house,  on  the  ground,  that  one  of  the  [106]  said  windows  was  situate  in  a  lower 
room  of  his  dwelling-house,  which  was  then  used  for  no  other  purpose  than  his 
accompting  room,  and  for  his  business  genei'ally  ;  and  that  all  communication  had 
been  stopped  internally,  and  a  door  was  made  externally.  The  Commissioners  there- 
fore held,  that  the  appellant  was  exempt  from  the  charge  of  that  one  window  upon 
that  account,  as  being  within  the  57  Geo.  III.  c.  25,  s.  1  ;  but  the  inspector  objecting 
and  requiring  a  case,  the  Commissioners  stated  and  signed  the  above,  to  which  was 
returned  the  following  opinion  : 

16th  June,  1818. — We  are  of  opinion  that  the  determination  of  the  Commissioners 
is  wrong.  G.  Wood. 

C.  Abbott. 

J.  BURROUGH. 

Eeivkardt's  and  Others  Case.  9th  Feb.  1818. — The  windows  of  a  shop  on  the  ground 
floor  of  a  dwelling-house,  having  no  internal  communication  with  the  house,  are 
chargeable  with  the  duty. 

[Stated  for  the  opinion  of  the  Judges  ] 
J.  C.  Reinhardt,  one  of  the  appellants,  was  the  owner  of  a  dwelling-house,  fronting 
a  street  in  Leeds,  occupied  in  the  following  manner,  viz.  on  the  ground  floor  was  his 
shop,  totall}'  unconnected  with  any  part  of  the  house,  it  being  necessary  in  going 
from  the  shop  into  the  house  to  go  out  into  the  yard.  Over  the  shop  is  a  drawing- 
room  [and  so  of  other  buildings  belonging  to  other  persons  in  trade,  having  shops  used 
in  trade  under  similar  circumstances].  They  had  been  charged  for  theii'  shops  under 
the  48  Geo.  III.  c.  99,  and  contended  that  their  shops  were  within  the  exemption 
57th  Geo.  III.  c.  25  ;  but  the  Commissioners  confirmed  the  charges  of  the  surveyor, 
stating  the  above  case,  to  which  the  under-mentioned  subscribing  Judges  returned 
the  following  answer. 

Sth  Dec.  1818. — AVe  are  of  opinion  that  the  determinations  of  the  Commissioners 
are  right.  K.  Gr.\h.a.m.  W.  Garrow. 

J.  A.  Park.  J.  Richardson. 

J.  BuRKOUGii.         W.  1).  Best. 
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[108]  TiiK  Ki.Nc;  r.  JuNics.  [On  several  Wiits  of  iminutlialc  Extent  into  the 
I'lmnties  of  Gloucester,  Somerset,  Monmouth,  .md  the  City  of  Bristol.]  Saturday, 
29th  Jan.  1S20. — [Keniedies  of  the  Crown  ;it;ainst  Collectors  of  Taxes.] — Local 
Commissioners  for  the  Atlairs  of  Taxes  issued  their  wariant  under  the  43  Geo.  III. 
c.  99,  s.  41  and  52,  for  seizin^.;  and  securing  tiie  real  and  personal  estate  of  a 
Collector  refusing  to  pay  over  money  received  by  him,  hut  as  matter  of  arrange- 
ment did  not  proceed  to  sell  the  property  so  seized  under  such  warrant,  which  had 
been  issued  expressly  to  secure  a  certain  sum  of  money  said  to  be  due  from  him 
to  the  Crown.  Five  days  after,  the  Solicitor  for  the  Taxes  (the  Collector  being 
declared  a  liankrupt  on  that  day)  issued  extents,  under  which  was  tiiken  not  only 
the  property  alieady  secured  by  the  warrant  of  the  Commissioners  of  Taxes  within 
their  jurisdiction,  but  also  other  real  and  personal  property  in  other  places,  for 
the  purpose  of  levying  precisely  the  same  sum  claimed  on  the  same  account; 
but — it  Ijeing  eventually  discovered,  that  the  sum  actually  due  to  the  Crown  for 
monies  received  by  the  Collector,  amounted  to  very  con.siderably  more  than  the 
sum  for  which  the  warrant  (and  consequently  the  extent)  had  issued,  but  not  to 
double  the  amount — tlic  Crown  sold  all  the  property,  and  applied  the  proceeds 
in  discharge  of  the  public  delit,  in  aid  of  the  parish,  as  far  as  it  extended  to  satisfy 
it,  whicii  produced  a  net  sum  nuich  larger  than  the  sum  sought  to  be  raised 
originally,  but  not  sufticient  to  pay  the  whole  debt ;  which  sum,  so  produced,  was 
paid  into  the  receipt  of  the  Exchequer  in  August,  1817.  Under  such  circum- 
stiinces,  this  Court  refused  to  make  absolute  a  rule  (founded  on  the  objection, 
that  it  was  having  recourse  to  two  modes  of  proceeding  for  the  same  delit),  granted 
to  shew  cause  (obtained  on  a  motion  made  in  Jul)',  1819)  wh}'  it  should  not  be 
referred  to  the  Deputy  llcmembrancer,  to  take  an  account  of  the  money  due  to 
the  Crown,  with  a  view  to  get  the  surplus,  beyond  the  amount  of  the  sum 
originally  sought  to  be  levied,  paid  back  to  the  assignees  of  the  bankrupt,  hoMing 
that  for  such  a  flebt  so  incuri'cd,  in  such  a  character,  the  Crown  was  entitled  to 
use  every  mode  of  proceeding  given  by  statute. — The  delay  in  the  application, 
although  not  conclusive  against  assignees,  strongly  prejudices  their  claim. 

The  assignees  of  the  defendant  had  obtained  an  order  on  the  IGth  of  July,  181'.), 
calling  upon  the  Attorney-General  to  shew  cause,  why  it  should  not  be  referred  to  the 
Deputy  Remembrancer,  to  take  an  accoiuit  of  the  several  sums  of  money  received  on 
behalf  of  the  Crown,  under  the  writs  of  extent,  and  the  several  proceedings  against 
the  defendant,  his  estate  and  etlects,  and  to  tax  the  Crown's  costs  of  such  proceedings, 
and  to  make  his  repoi't  thereon  with  all  convenient  speed. 

The  allidavit  (of  the  survivor  of  the  defendant's  assignees)  on  which  that  order 
was  obtained,  [109]  stated  that  a  commission  of  baid<ruptcy,  dated  20th  May,  1814, 
had  issued  against  the  defendant,  under  which  he  was  on  the  21st  of  May  declared 
a  bankiiipt.  The  provisional  assignment,  and  bargain  and  sale  to  the  Jissignces,  was 
cnrcjllcd  on  the  2oth  ;  that  on  the  21st  May,  four  writs  of  extent,  tested  of  that  day, 
were  issued  against  the  bankrupt,  and  that  other  writs  wei'e  also  afterwards  issued 
for  levying  on  the  bankrupt's  lands,  itc,  the  sum,  in  the  whole,  of  14,0001.  only,  for 
money  received  by  him,  as  collector  of  the  assessed  and  (jlher  taxes,  from  the  p.irisli 
of  Clifton,  for  the  years  1812  and  181.3,  ending  the  15th  of  A|)ril,  181.1  ;  and  ih.il 
divers  lands,  (tc.  and  chattels,  A^c.  had  been  extended  under  the  said  writs,  which  h.id 
been  wholly,  or  for  the  most  part  sold,  and  the  proceeds  pai<l  to  the  Deputy  Henicm- 
braneer  to  an  amount  of  more  than  suilicicnt  to  satisfy  the  sai<l  sum  of  14,0001. 

In  opposition  to  the  above  oiiler,  allidavits  were  filed,  slating  that  there  appeared, 
on  or  about  the  Kith  May,  1814,  to  be  unaccounted  for  by  the  defendant,  in  rcspoet 
of  the  duplicates  of  assessment  delivered  to  him  for  the  said  years,  29,0001.  and  up- 
wards ;  that  being  summoned  before  the  CommissionerH,  in  consequence  of  failing  in 
his  |)ayments,  he  stated  that  the  public  monies  in  his  hands  amoiniled  to  no  more 
than  11,05:51.  2.s.  lid.  which  he  sljited  that  he  w.is  un;d)le  to  pay,  whereupon  two  of 
the  Commissioners,  by  their  warrant,  dated  the  Hith  May,  1811,  ha  iMupowerod  by 
the  4.'S  Geo.  III.  c.  99,  required  and  caused  [110]  the  defendant's  real  and  person.d 
estate  in  Clifton  to  be  seized  into  his  Majesty's  hands  .itid  secm-ed.  Tin!  dcfeiulant 
afterwards  signed  a  memorandum  (18th  May),  purporting,  that  he  delivcroil  up 
possession  of  all  his  real  properly  in  Clifton  (describing  it),  and  eni|)owering  the 
Commissioners  Clerk  to  sell  it,  nndei-  the  direction  of   tho   Comniisaioiioi-H  for   Iho 
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Afiairs  of  Taxes,  to  dischaige  the  said  arrears  due  from  him  to  the  Ciown  for  money 
collected.  In  aid  of  that  proceeding,  the  above  extents  were  issued  by  the  Solicitor 
for  the  Affairs  of  Taxes,  against  the  lands,  &c.  of  defendant,  into  all  the  before- 
mentioned  counties  and  city,  under  which  the  real  estates  of  the  defendant  therein 
were  seized,  including  the  property  which  had  been  already  seized  by  the  Commis- 
sioners ;  but  as  to  that  subject,  to  the  operation  of  the  said  warrant  which  had  been 
suspended  (but  not  revoked),  in  consequence  of  arrangements  made  between  the 
Crown  Solicitor  and  the  assignees  of  the  defendant,  thereby  delaying  the  sale  of  the 
property,  in  oi-der  to  obtain  a  more  advantageous  disposition  of  it  for  their  greater 
general  benefit. 

The  affidavits  also  stated  that  it  had  been  afterwards  ascertained  that,  at  the 
time  of  issuing  the  said  warrant,  the  defendant  had  out  of  the  said  sum  of  29,0001. 
collected  by  him,  applied  to  his  own  use  the  sum  of  21,3001.  and  upwards.  It  was 
also  sworn,  that  the  estates,  &c.  of  the  defendant  so  seized,  17,1351.  and  upwards,  had 
been  sold,  and  that  the  produce  thereof,  and  of  [111]  del)ts  collected  had  been  paid 
into  the  Exchequer,  in  aid  of  the  parish  of  Clifton,  by  different  payments  from 
February,  181.3,  to  August,  1817,  10,0001  of  which  was  stated  to  have  been  the 
produce  of  the  sale  of  the  Gloucestershire  estates — that  at  the  time  of  issuing  the 
said  warrant,  the  Commissioners  had  no  other  means  of  ascertaining  the  amount  of 
the  sums  received  by  the  defendant  than  by  his  own  acknowledgment,  and  that  as  he 
had  only  admitted  receiving  14,0521.  2s.  lid.  they  issued  their  warrant  for  that  sura 
only ;  and  that  as  no  security  had  been  taken  from  the  defendant,  a  proportion  of 
the  deficiency  of  the  collection  would  still  remain  to  be  assessed  on  the  parish. 

It  also  appeared,  from  the  affidavits,  that  the  assignees  had  in  Michaelmas  Term, 
1S14,  withdrawn  their  claims  under  the  extents.  Afterwards,  in  1816,  they  presented 
a  memorial  to  the  Treasury,  for  the  purpose  of  obtaining  by  that  proceeding,  the 
object  now  sought  by  them,  in  which  they  had  represented  the  facts  consistently  with 
the  statements  now  made  by  the  affidavits  put  in,  in  opposition  to  the  present  applica- 
tion, but  the  Lords  Commissioners  of  the  Treasury'  had  declined  interfering. 

The  object  of  the  motion  was  to  get  allowed  to  the  assignees,  so  much  of  the 
17,1351.  as  exceeded  the  sum  of  14,0531.  2s.  lid. 

Jervis  and  West,  on  behalf  of  the  assignees,  contended  that  as  under  these  circum- 
stances it  was  [112]  evident  that  the  proceeding  by  warrant  of  the  Commissioners,  and 
by  the  extent  which  was  immediately  afterwards  issued  for  precisely  the  same  sum, 
claimed  on  the  same  ground,  it  was  a  double  proceeding  for  a  single  object,  and  there- 
fore one  or  the  other  could  not  be  supported  ;  for  either  the  Commissioners'  warrant 
must  have  the  eflPect  of  precluding  the  extent  (which,  they  contended,  could  not  be 
sustained  for  the  sum  sought  to  be  recovered  by  the  warrant,  because  there  was  no 
debt  dne  on  record  to  the  Crown  until  the  21st  May,  when  the  extent  issued) :  or  the 
extent  of  superseding  the  warrant ;  and  in  either  case,  they  urged,  the  only  sum  to 
be  raised  was  the  14,0531.  2s.  lid.  ;  that  if  both  sums  were  levied,  the  estate  would 
be  made  to  pay  more  than  was  pretended  to  be  due  to  the  Crown  ;  and  that  it  could 
not  be  permitted,  consistently  with  a  regular  course  of  proceeding,  that  where  two 
different  modes  of  remedy  had  been  improperly  resorted  to  for  the  purpose  of  obtain- 
ing an  object  to  which  one  of  them  would  have  been  adequate,  the  party  so  proceeding 
should  be  suffered  so  to  avail  himself  of  the  effect  of  it,  as  to  retain  out  of  the  proceeds 
a  sum,  however  clearly  due  to  him,  beyond  the  amount  of  the  demand  which  was  made 
the  foundation  of  the  proceeding,  upon  a  subsequent  discovery  that  more  money  was 
really  due  to  the  party  than  he  had  sought  to  recover  by  either  proceeding. 

The  Attorney -Geneial  and  Shepherd,  for  the  Crown,  and  Parke,  for  the  parish  of 
Clifton,  shewed  cause. 

[113]  They  first  objected,  that  as  the  assignees  had  been  guilty  of  laches,  (if  they 
had  any  rea.sonable  ground  foi-  the  present  application)  in  not  making  it  long  before, 
they  were  therefore  precluded  from  now  coming  forward  with  this  motion,  which  was 
one  that  more  peculiarly  re(]uired  immediate  and  early  diligence  than  every  other  ; 
because  the  objection  of  h'ing  by  was  much  strengthened  in  such  a  case  as  thi.s,  liy  the 
consideration,  that  the  inhabitants  of  parishes  were  constantly  changing,  and  thereb}^ 
consequently,  liabilities  might  unjustly  be  cast  on  persons  who  had  not  originally  been 
responsible.  To  support  that  preliminary  objection  by  authority,  they  cited  Ilex  v.  Tlie 
Justices  of  Lancashire  (12  East,  370),  and  Rex  v.  The  Stainforth  and  Keadhy  Canal 
Cmyjamj  (1  M.  &  S.  32). 
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They  then  submitted  that,  in  a  case  of  this  sort,  the  Crown  was  justified  in  the 
proceedinf;s  complained  of,  by  the  provisions  of  the  statutes  25  Geo.  III.  c.  3.5,  and 
the  4.3  Geo.  III.  c.  99.  By  the  first  of  tho.se  acts  (.sect.  1),  it  is  enacted,  that  all  monies 
becoming  payable  from  the  ptuchasers  of  lands,  seized  l\v  the  Crown  process,  shall  be 
applied  towards  the  discharge  of  the  debt  due  to  the  Crown,  and  all  costs  and 
e.xpences,  under  the  direction  of  this  Couit,  the  snrplus  to  be  paid  under  the  like 
direction,  to  the  persons  entitled  to  the  lands ;  and  in  this  c;vse,  supposing  it  to  be 
held,  that  the  extent  had  improperly  issued  for  more  than  p.ait  of  the  Crown's  debt, 
the  persons  entitled  to  the  property  in  Clifton  in  the  present  [114]  instance,  would  be 
the  Commissioners  under  the  warrant  and  the  arrangement  by  virtue  of  the  latter 
statute.     They  therefore  urged,  that  the  order  should  l>e  discharged. 

liiCii.VKDS,  Lord  Chief  Baron.  In  this  ca.se  it  is  not  denied  that  21,3001.  was  due 
from  Jones  to  the  Crown,  and  the  question  is  not,  whether  the  property  is  sufficient 
to  pay  that  debt,  but  whether  the  Crown  is  entitled  to  only  11,0001. 

I  do  not  think  the  delay  in  making  this  application  is  sullicient  to  bar  .the  assignees' 
claim,  but  I  think  it  a  strong  feature  in  the  case,  as  it  corroborates  the  notion  of  the 
parties  having  acted  under  the  arrangement:  and,  in  all  respects,  it  operates  in  favor 
of  the  opposition  to  this  application.  It  is  clear,  that  the  Commissioners'  warrant  was 
legally  issued,  and  no  doubt,  the  estates  might  have  been  sold  under  it.  The  sale, 
however,  was  made  under  the  extent,  and  the  inquisition  finds,  that  the  houses  in 
Clifton  were  subject  to  the  warrant,  which  has  the  same  ett'ect  as  if  they  had  been 
found  to  be  subject  to  a  mortgage,  saving  to  the  mortgagee  his  claim.  There  is  no 
pretence  for  saying  that  the  wairant  was  ever  abandoned,  and  that  gives  the  Crown 
debt,  so  far,  a  priority  as  to  all  other'  creditors,  as  much  as  the  e.xtent  itself.  Under 
these  circumstances,  I  think  the  debt  was  fully  secured  :  and  we  cannot  say  that,  in  a 
case  of  this  sort,  where  the  Crown  has  two  securities,  it  ma}'  not  resort  to  both. 

[115]  Gk.uiam,  Baron  This  ap])lication  is  an  attempt  to  overhaul  an  ai-rangement 
entered  into  long  ago  for  the  convenience  of  the  party  now  so  applying.  From  the 
21st  of  May,  the  Crown  was  entitled  to  prioi'ity  by  virtue  of  the  extent,  and  in  case 
of  any  dispute  between  the  parties  on  the  subject  of  the  warrant,  the  Crown  officers 
might  have  proceeded  to  execute  the  extent  and  to  levy  the  debt  which  the  Crown  was 
entitled  to  be  paid  fnlly.  The  notion,  that  14,0001.  only  was  due,  proceeded  on  a 
mistake  arising  from  Jones's  misrepresentation,  and  can  only  apply  to  the  warrant ;  but 
the  extent  was  competent  to  cover  the  whole  debt,  even  if  the  warrant  had  been 
abandoned,  l)Ut  I  do  not  think  it  was.  [His  Lordship  then  stated  the  material  circum- 
stances.] Can  it  be  endured,  that  in  such  a  ease  as  this,  the  application  should  be 
made?  If  the  assignees  had  any  ground,  they  should,  in  the  first  instance,  have 
aj)pliud  for  an  amoveas  maims. 
Wood,  liaron,  was  absent. 

(i.VKKuw,  Haron.  I  entirely  concur;  and  it  might  l)e  sufficient  for  me  to  say  so. 
I  am,  however,  desirous  of  giving  my  reasons.  The  form  of  the  order  sought  to  be 
obtained  in  this  ca.sc,  is  by  no  means  sutticicutly  explicit :  it  only  prays  an  account ;  lint 
it  has  clearly  a  further  object,  which  ought  to  have  been  stated  :  and  in  that  view,  it 
is  iniiKissible  this  application  can  be  sustained  ;  and  I  think  if  the  Coui't  could  have 
known  the  [116]  facts  now  disclosed,  this  rule  would  never  have  been  granted. 

Notwithstanding  the  cases  which  have  been  much  pressed  on  the  Court,  I  however 
think,  that  the  time  which  has  been  suH'ered  to  elapse  is  not  sufficient  to  bar  the  claim 
of  the  assignees.  The  <lclay,  it  nuist  bo  observed,  shews  clearly  the  ac<piies<!encc  of 
the  parties  in  the  arrangement  which  is  now  .sought  to  be  disturbed.  That  arrange- 
ment, I  think,  wc  are  boiuid  to  support;  and  wc  should,  by  granting  this  a|)plication 
defeat  the  justice  of  the  case,  anil  to  no])iupo.se  ;  for  the  Crown  might  still  obtain  the 
same  end  by  adopting  anolhci-  course.  The  fact  of  the  arr.uigcnient  having  taken 
place,  is  further  recognized  by  the  inenKirial  of  the  assignees  to  the  Treasiny,  in  ISUi. 
Having  failed,  hoAcvei-,  in  that,  in  July,  isl!),  they  come  with  the  present  .ipplicii- 
tion  to  this  Court,  and  I  feel  myself  fully  warranted  in  .saying,  tli.it  there  is  not  tin- 
slightest  foundation  for  it ;  nor  can  I  refrain  from  ob.serving,  thai  there  is  something 
suspicious  in  the  motion  lieing  made  after  the  death  of  the  acting  iwsigiioe.  I  am, 
therefore,  of  course  of  opinion,  that  this  order  should  bo  discharged. 
Per  Curiam.     Kulc  discharired. 
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[117]  In  the  Matter  of  a  Parchment  Schedule  of  Discharge,  made  by  the 
Commissioners  executing  the  several  Acts  relating  to  the  Duties  of 
Assessed  Taxes,  for  the  Division  of  Colyton,  in  the  County  of  Devon, 
FOR  the  Year  1816,  ending  5th  April,  1817.  Saturday,  29th  Jan.  1S20. — 
The  Commissioners  executing  the  several  acts  relating  to  the  duties  of  Assessed 
Taxes  for  districts,  are  not  entitled  under  the  43  Geo.  III.  c.  161,  s.  15, 
empowering  them  to  discharge  assessments  at  their  discretion,  to  di.scharge 
persons  charged  for  house-s,  under  sec.  10,  on  the  ground  of  not  having  been 
occupied  during  the  whole  _year  ;  unless  notice  in  writing  have  been  given  to  the 
Assessor,  of  such  houses  having  been  unoccupied. — And  if  the  Commissioners 
should  insert  any  such  allowance  in  their  schedule  of  discharge, — as  in  that  case 
the  opinion  of  the  Judges  cannot  be  taken,  because  that  can  only  be  done  on  a 
case  of  appeal, — this  Court  will  order  them  to  amend  their  schedule  by  striking 
it  out. — Qusere,  as  to  the  liability  of  houses  charged,  to  the  duties  under  the 
circumstances  of  the  present  case  1  Semble,  houses  left  unoccupied  by  the  ownei' 
during  part  of  the  j^eai',  where  the  furniture  is  not  taken  away,  are  liable  to  the 
duties  for  the  whole  year. 

An  order  had  been  obtained  by  the  Attorney-General,  calling  upon  the  Commis- 
sioners to  shew  cause,  why  they  should  not  be  ordered  to  amend  their  schedule  of 
discharge,  by  striking  out  the  sum  of  lOl.  Is.  9d.  (being  part  of  the  sum  of  131. 
18s.  7id.  inserted  therein  as  discharged  from  the  assessment  and  not  authorized  by 
the  powers  given  to  the  Commissioners  by  the  several  statutes,  &c.),  and  to  return 
the  same,  so  amended,  to  this  Court,  and  cause  the  said  lOl.  Is.  9d.  to  be  collected  and 
levied  in  discharge  of  the  said  assessment.  Service  on  the  Clerk  of  the  Commissioners, 
ordered  to  be  deemed  good  service. 

The  affidavit  of  the  Surve3'or,  which  was  read  on  applying  for  the  order,  stated  in 
effect  that  the  assessors  appointed  by  the  Commissioners,  duly  brought  into  charge 
in  the  assessment  for  that  year,  three  furnished  dwelling-houses,  then,  and  usually 
used  and  occupied  as  lodging  houses  by  persons  and  families  resorting  to  Seaton,  for 
[118]  occasional  residence  only,  similar  to  furnished  houses  in  other  watering  places ; 
and  that  certain  persons,  owners  and  proprietors  of  two  of  the  .said  dwelling  houses, 
were  charged  in  the  assessment  for  them,  to  the  amount  of  201.  3s.  6d.  ;  that  no 
appeal  was  made,  and  the  assessment  being,  therefoi'e,  in  force  for  the  whole  year's 
duty,  payable  by  quarterly  instalments,  were  signed  and  allowed  by  two  of  the 
Commissioners,  and  delivered  to  the  collectors  for  collection  after  all  appeals  heard 
and  determined  ;  and  that  the  Commissioners  had  transmitted  and  recorded  in  this 
Court  the  parchment  duplicate  for  the  division,  containing  the  full  amount  of  the 
said  assessment,  and  including  therein  the  whole  year's  dutj'  charged  on  the  person 
assessed  respectively,  according  to  the  directions  of  the  several  acts :  that  the 
collectors  collected  one  moiety  of  the  duties  charged  by  the  assessments  on  the  parties, 
for  the  first  half  year,  ending  at  Michaelmas,  1816,  and  paid  the  .same  to  the  Receiver- 
General,  and  also  demanded  from  them  the  remaining  moieties  of  the  said  duties 
which  became  due  for  the  second  half  year,  ending  on  the  5th  of  April,  1817,  and 
they,  having  refused  to  pay,  were  returned  defaulters,  under  4S  Geo.  III.  ;  that  the 
collectors  having  neglected  to  enforce  the  remaining  half  year's  duty,  although  the 
said  houses  were  continued  and  preserved  during  the  whole  of  the  year  with  the 
furniture,  but  happened  to  remain  unlet  during  that  portion  of  the  year ;  and  there- 
upon, two  of  the  Commissioners,  without  any  appeal  by  the  parties  assessed,  within 
the  year  of  assessment,  upon  their  [119]  application,  caused  the  last-mentioned  half 
year's  duty  to  be  inserted  in  the  present  parchment  schedule  of  discharge,  in  the 
absence  of  deponent. 

The  affidavit  piocceded  to  state  that  the  schedule  had  been  transmitted  to  the 
Receiver-General  by  the  Commissioners,  or  by  one  of  the  persons  assesseil,  who  acted 
as  their  Cleik,  and  by  the  Receiver-General  to  the  office  of  the  Commissioners  for  the 
Affiiirs  of  Taxes,  prc^'ious  to  its  being  recorded  in  this  Court,  as  required  by  the 
statute,  and  that  a  copy  was  transmitted  to  the  deponent ;  when,  (having  discovered 
that  the  sum  of  101.  Is.  9d.  now  sought  to  be  restored,  had  been  discharged  without 
authority,  and  contrary  to  the  intent  of  the  acts,  and  the  general  practice  in  other 
districts,  and  the  opinions  of  the  Judges,  on  cases  demanded  by  surveyors  or 
appellants  in  cases  of   appeal  as  authoiized  by  the  statutes)    the  deponent,  iu  the 
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execution  of  his  office,  ie])ortc(l  the  circumstances  to  the  Commissioners  for  the  Affairs 
of  Taxes,  who  required  the  Commissioners  of  the  Division  of  Colyton,  to  corieet  and 
amend  the  saifl  schedule  (as  now  required) ;  but  that  they  declined  so  to  do  alledging 
that  they  consideied  themselves  authorized  in  their  discretion,  to  make  and  allow  the 
discharge  under  the  15th  section*'  of  the  act  of  [120]  4.3  (ieo.  III.  c.  1(!1,  as  a  house 
becoming  unoccupied  within  the  year,  in  the  mainicr  mentioned  in  Schedule  A.  of  the 
said  act :  and  that  they  had  denied  any  authority  by  which  they  could  be  required, 
as  they  had  been,  to  amend  the  schedule,  no  case  having  been  demanded  by  the 
sui'veyor,  agreeably  to  the  73d  section  of  the  last-mentioned  act. 

The  afiidavit  also  stated,  that  it  had  been  submitted  to  the  Commissioners  of  the 
Division,  that  the  said  13th  sect,  with  reference  to  schedule  A.  applies  only  to  dis- 
charges, where  a  house  actually  becomes  unoccupied  by  a  tenant  (juitting  on  the 
expiration  of  his  lease  or  demise,  and  does  not  extend  to  those  cases  of  owners  of 
furnished  lodging-houses  of  this  description  ; — and  that  it  had  also  been  explained  to 
the  Colyton  Commissioners,  that  the  surveyor  had  no  means  of  demanding  a  case  for 
the  opinion  of  the  Judges  in  the  present  instance,  under  the  73d  sect,  or  otherwise, 
inasmuch  as  there  had  been  no  deteimination  of  the  Commissioners,  on  any  appeal 
against  the  assessment,  in  which  case  only  authority  is  given  to  demand  a  case  under 
the  pi'ovisions  of  the  act, — and  that  the  Commissioners  had  I'efused  to  rectify  the 
schedule,  as  required,  without  the  authority  of  this  Court. 

[121]  Clarke  now  shewed  cause  on  behalf  of  the  Commissioners  of  Colyton,  on  the 
affidavit  of  Mr.  Townsend,  one  of  the  persons  assessed,  which  stated  that  the  dwelling- 
houses  in  question  were  originally  purchased  by  him,  the  deponent,  with  part  of  the 
furniture  in  them,  together, — that  one  of  them  he  designed  for  his  occasional  residence, 
and  the  other  to  be  let  by  the  year,  or  for  a  term,  and  not  as  lodging-houses ;  and 
that  one  of  such  houses  had  been  usually  let  to  a  tenant  by  the  year;  that  finding  it 
inconvenient  to  occupy  the  one  which  he  had  intcTided  for  himself,  and  the  tenant  of 
the  othei-  house  (luitting  it  dining  the  year  of  the  assessment,  he  advertised  both  of 
the  houses  to  be  sold,  and  if  not  sold,  to  be  let,  meaning,  for  a  term  of  years  ;  that 
he  was  unal)le  to  sell  or  let  them,  and  that  they  remained  altogether  unoccupied  and 
unproductive  for  the  period  mentioned  in  the  schedule  of  discliarge,  and  nnich  longer, 
and  that  no  person  during  that  time  lesided  therein  ;  and  that,  upon  proof  of  those 
facts  upon  oath  before  the  Commissioners  of  Colyton,  they  (considering  themselves 
duly  authorized  to  do  so  by  virtue  of  the  several  acts  in  that  behalf)  granted  nndci' 
their  hands  and  seals  their  schedules  of  discharge. 

Upon  these  facts  being  stated  as  cause  why  the  order  obtained  by  the  Attorney- 
General  should  not  be  discharged  : 

The  Couit  enquired  whether  the  party  assessed  had  given  such  notice  as  apjieared 
to  be  required  [122]  by  the  15th  section  of  the  act,  and  being  informed  that  he  hail 
not,  they  made  the 

Order  absolute  *^. 

*'  That  section  enacts  (the  statute  having  required  tliat  all  houses  occupied  at  the 
time  of  making  the  assessment,  (5th  April,)  are  to  be  Ijrought  into  charge  to  the  duty 
in  schedule  (15.),  "That  every  house  so  charged,  although  the  same  sh.all,  within  the 
year,  become  unoccui)icd,  shall  lie  charged  on  the  former  oc(;upier  for  the  tinui  being, 
unless  notice  in  writing  shall  have  Ijccn  given  to  the  assessor  of  such  house  being 
unoccupieil;  and  the  Commissioners  are  em[)owcrcd  at  their  discretion  to  <lischargo 
such  assessment." 

*'^  The  following  cases  of  opinions  given  on  .qiiical  trom  deleiniinations  of  the 
Commissioners,  were  intendeil  to  have  l>een  cited  in  sup|)ort  of  the  order  to  amuml 
the  .schedule  :  and  being  of  considerable  importance,  they  are  here  published  lus  con- 
nected with  the  points  of  the  preceding  case. 

J'ricc'.i  C'asi;. — The  owner  of  a  house,  occupied  l)y  him  till  the  2(ith  of  .Imie,  is  chargo- 
alilc  with  the  assessed  taxes  for  the  remaindci'  of  the  year,  that  is,  till  the  succeed- 
ing 5th  of  April,  although  he  quitted  possession  on  the  "JGlli  of  .lune,  and  censed 
to  occupy  the  house  afterwards. 

The  Keverend  Richard  I'ricc  occupied  a  house,  being  his  own  |)ropcrly,  in  the 
Tithing  of  I'ort  in  the  Division  of  Farrringdon,  Herks,  whore  he  wii.s  latt'd  for  Iho 
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[127]    Coram  Richards,  Lord  Chief  Baron. 

Oliver  and  Wife,  and  their  Heir  at  Law  v.  Court  and  Others.  Wednes- 
da}',  3d  Feb.  1820. — Fraudulent  purchase  set  aside.  The  plaintiff — who  was 
tenant  for  life  of  the  premi.ses,  sold  under  the  contract  now  sought  to  be  set  aside 
by  virtue  of  his  marriage  settlement,  without  impeachment  of  waste, — having 
become  involved  in  debt  and  greatly  embariassed  in  his  pecuniary  affairs,  in  May, 
1801,  conveyed  all  his  estate,  right,  title,  and  interest,  in  the  settled  premises, 

same  to  the  assessed  taxes  on  the  26th  day  of  June,  181 7. t  He  left  the  Tithing  and 
went  to  reside  at  Swansea,  and  ceased  to  occupy  the  house  in  Port,  which  remained 
empty  the  remainder  of  the  j'ear,  ending  5th  April,  1S18.  He  appealed  to  the  Com- 
missioners of  Assessed  Taxes  for  the  r)ivision,  [against  a  charge  made  on  him  for  the 
whole  year],  claiming  an  abatement  for  three  quarters  of  a  year's  house  and  window 
duty,  from  the  assessment  for  the  vear  ending  the  .5th  day  of  April,  1818  I  in  respect 
of  the  house  being  unoccupied  as  before  mentioned  ;  l)ut  the  Commissioners  deter- 
mined that,  as  he  was  the  owner  of  the  house,  he  could  not  be  relieved  from  any  part 
of  the  tax  for  that  year. 

Not  being  satisfied  with  that  decision,  the  Commissioners,  at  his  request,  stated 
the  foregoing  case  for  the  opinion  of  the  subscribing  Judges  which  was  as  follows  : 

25th  February,  1819. — We  are  of  opinion  that  the  determination  of  the  Commis- 
sioners is  right.  Ct.  Wood.  J.  A.  Park. 

J.  Bayley.        W.  D.  Best. 

[123]     Borough  of  Scaiborough,  in  the  County  of  York. 

SoUett  and  Glass's  Case. — Houses  let  as  lodgings  in  places  of  public  resort,  and  which 
are  so  occupied  bj^  the  various  families  hiring  them  for  the  season  (much  less  than 
half  a  year  at  a  time),  and  are,  during  the  lemainder  of  the  3'ear,  left  wholly 
unoccupied,  are  chargeable  to  the  assessed  taxes  for  the  entire  year. 

This  was  an  appeal  to  the  Commissioners  from  the  surcharge  of  the  surveyor  of 
the  windows,  and  the  assessois  of  the  house  tax,  on  each  of  the  above  parties,  under 
the  circum.stances  of  the  following  case,  sta.ted  on  an  appeal  for  the  opinion  of  the 
Judges  whose  names  are  subjoined. 

Within  the  Borough  of  Scarborough  aforesaid,  there  is  a  place  called  the  Cliff,  on 
which  several  houses  (called  the  New  Buildings)  have  been  erected  and  furnished  at  a 
very  great  expence,  for  the  purpose  of  letting  lodgings  to  the  company  resorting 
thither  in  the  summer  season,  the  situation  being  without  the  town,  and  commanding 
a  fine  prospect  of  the  harbour,  sea,  &c.  Those  houses  are  large,  and  generally  let  to 
three  or  four  different  families  at  the  same  time,  daring  the  Spa  season,  which  begins 
about  the  latter  end  of  June,  and  continues  only  till  the  beginning  of  October. 
Richai'd  Sollett  and  William  Class,  were  the  owners  of  two  houses,  each  situate  upon 
the  said  place  called  the  Cliff",  in  one  of  which  they  and  their  families  resided  the 
whole  year,  but  the  others  were  occupied  as  lodging-houses  for  the  company  during 
the  summer,  as  above  mentioned,  and  were  shut  up  and  unoccupied  from  the  end  of 
one  Spa  season  to  the  beginning  of  the  next,  being  a  period  of  not  less  than  about 
eight  months,  during  which  time  the  same  were  not  aired  by  fires  or  otherwise,  or 
used  in  any  manner  whatsoever  by  Sollet  tand  Glass,  their  families,  or  servants ;  and 
bills  were  aflixed  upon  their  dooi's,  purporting  that  such  houses  were  to  be  let  read}' 
furnished.  The  surveyor  of  the  windows  made  a  surcharge  upon  Sollett,  of  21.  5s  6d., 
being  the  amount  of  the  duty  upon  the  forty-four  windows  in  his  said  house  so  let  as 
a  lodging-house,  from  Michaelmas  1783  to  Lady-da\'  1784,  the  time  during  which  the 
house  was  so  shut  up  and  unoccupied,  as  before  mentioned  ;  and  the  assessors  of  the 
house  tax  also  charged  Sollett  with  the  sum  of  20s.  for  the  duty  upon  the  other  house 
during  the  same  time.  The  surveyor  of  the  windows  likewise  made  a  charge  upon 
Glass,  of  21.  6s  6d.  for  forty-five  windows  in  his  said  lodging-house;  and  the  assessors 

t  The  year,  with  relation  to  the  practice  of  assessing  the  duties,  commences  on  the 
5th  of  April. 

+  43  Geo.  HI.  c.  161.     48  Geo.  III.  c.  5.5. 
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to  trustees,  for  the  purpose  of  sale  (subject  to  a  ront-chargc  of  1501.  per  ann. 
reserved  to  himself),  for  the  heiiefit  of  such  of  his  creditors  as  should  execute  the 
deed.  Immediately  after  he  harl  liimself  executed  that  deed,  he  left  the  country, 
and  went  to  reside  in  the  Isle  of  Man,  for  the  manifest  and  avowed  purpose  of 
personal  protection,  from  his  still  unsatisfied  creditors.  The  trustees  thereupon 
employed  a  land  surveyor  for  the  purpose  of  measuring  and  valuing  the  plaintifT's 
interest  in  the  premises,  preparatory  to  putting  them  up  to  sale.  He  (surveyor) 
was  assisted  in  the  performance  of  that  duty  throughout  by  his  son,  the  defen- 
dant, the  purchaser,  who  had,  then  very  recently,  been  his  father's  partner  in 
the  business  (himself  also  a  land  surveyor  and  auctioneer)  .so  that  he  had  hiul 
great  share  in  making  that  valuation,  by  measuring,  and  mapping  the  estate,  ifec. 
The  lesult  of  that  valuation  (which  was  completed  in  December,  180!)  was  an 
estimate  stating  the  annual  value  to  be  2321.  .Ss.  5d.  On  the  (ith  of  February 
following  the  estate  was  put  up  to  sale  by  public  auction,  upon  which  occasion 
the  defendant  (the  puichaser)  was  employed  as  the  auctioneer.  The  estate  not 
being  then  sold,  as  no  one  had  offered  any  bidding,  the  defendant,  on  the  next 
day  proposed   to  the  trustees  to  purchase  the  estate  himself  for  5001.     Thej' 

of  the  house  tax  charged  him  14s.  3d.  for  the  duty  upon  the  same  house  for  the  time 
last  above  mentioned,  the  .same  being  also  shut  up  and  unoccupied. 

[124]  The  Commissioners,  on  the  hearing  of  the  appeal,  assuming  that  the  ap|)cll- 
ants  made  as  much  money  of  their  said  lodging-houses  in  one  summer,  as  the  annual 
rent  of  their  .said  houses  would  amount  to  if  let  by  the  year,  confirmed  the  charges  of 
the  surveyor  and  assessors,  and  stated  the  above  case,  to  which  the  annexed  opinion 
was  returned  l\v  the  subscribing  Judges: 

Serjeants'  Iini,  3 1st  August,  1785. — Wc  are  of  opinion  that  the  determination  of 
the  Commissioners  is  right.  H.  Gui'M). 

E.    AViLLES. 

Skinner's  Case. — Persons  letting  houses  furnished,  as  lodging-houses  for  a  part  of  the 
year,  not  being  at  any  time  occupied  for  more  than  six  months  successively,  and 
paying  three  quarters  of  a  year's  assessed  taxes,  are  still  li.ible  to  be  charged  for 
the  other  ijuarter :  and  the  Commissioners  have  no  power  to  make  any  abatement 
in  the  assessment;  although  during  the  ([uarter  for  which  the  abatement  be  claimed, 
the  houses  have  not  been  opened. 

[Stated  for  the  opinion  of  the  Judges  on  an  appeal  from  the  determination 
of  the  Commissioners  of  Assessed  Taxes.] 

At  a  meeting  of  the  Commissioners  for  hearing  and  determining  the  a])peals  against 

the  duties  on  houses,  windows,  and  lights,  imposed  by  an  act  of  the  (Jlh  year  of  his 

piesent  Majesty's  reign,  and  by  another  act  made  in  the  24th  year  of  his  sjiid 

Majesty's  reign,  within  the  lower  part  of  the  south  division  of  the  Lath  of  Aylesford, 

in  the  said  county  of  Kent,  holdcn  by  adjournment  at  the  Rose  and  Crown  Inn,  in 

Tunbridgo  town,  on  the  8th  February,  1787, 

Robert  Skinner  being  assessed   to   the  said  duties  for  three  dwelling-houses  at 

Tunbridge  Wells,    which  he  furnished  for  the  purpose  of  letting  a.s  lodging  houses 

to  the  company  resorting  to  Tunbridge  Wells  in  the  summer,  whii'h  lodgings  uro 

usually  let  about  the  beginning  of  June,  and  left  between  Mii'haelmas  and  Christmivs, 

and  not  inhabited  u])on  thejiveragc,  moic  than  six  months  in  the  year,  although  the 

appellants  paid  for  three  ijiiarters  of  a  year  to  the  said  duties;  and  Kdward  Strange 

and  Thomas  Wood  being  asses.seil  to  the  .said  duties  for  one  dwelling  house  each,  at 

Tunbridge  Wells  afoiesaid,  which  they  furnish  for  the  same  jiurijosc,  and  which  ai-o 

usually  let  and  left  about  the  same  time,  appealed  again.st  the  .said  duties  for  tho 

quarter  of  the  year,  from  the  5th  day  of  January  last,  to  the  5th  day  of  April  next. 

And  it  appearing  that  the  said  lodging  hou.ses  were  shut  u\)  befor-e  the  said   5tli  day 

of  January  last,  the  furniture  remaining  therein,  and   that   tho  .sjiid  ap|)ellant-'<  intend 

to  keep  the  same  shut  uj)  until  after  the  .said  5th  day  of  A|)Til  next,  withciul  [125] 

opening,  for  the  purpose  of  ailing  or  letting,  or  making  any  use  tlieroof,   \\  c,  the 

Commissioners  iircscnt,  are  of  opinion,  that  tlie  said  Holiert  Skinner,  iviward  Strange, 

and  Thomas  Wood,  ought  to  be  al)ated  the  assessments  to  the  said  dulicH,  on  flic  wiirl 

lodginghou.ses,  for  the  .said  one  (piarter  of  a  year:  but  Mr.  John  I'lirk,  one  of  tho 

lv\'.  1)|\'.  II. — 37 
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immcdiatelv  acceded  to  the  proposal,  and  let  the  defendant  into  possession  on 
the  15th  of  April,  luit  did  not  require  of  him  to  pay  the  purchase-money  till  the 
5th  of  March,  liSO^i,  when  the  conveyance  to  him  was  executed,  and  they  then 
received  it  without  taking  or  requiring  interest.  That  conveyance  was  soon 
afterwards  executed  by  the  plaintifi',  who  came  from  the  Isle  of  Man  for  that 
purpose,  upon  receiving  a  letter  from  one  of  the  trustees,  informing  him,  that  if 
he  did  not  execute  the  deed,  the  annuity  of  1501.  would  be  no  longer  paid.  At 
the  time  of  the  sale  to  the  defendant  there  was  a  quantity  of  valuable  timber  on 
the  estate,  said  to  be  worth  from  3001.  to  TOOL,  which  had  not  been  taken  into 
consideration  in  making  the  above  estimate  of  the  plaintiff's  interest. — That 
purchase  was,  under  these  circumstances,  sought  to  be  set  aside,  on  the  several 
grounds  of  having  been  made  by  a  person  of  skill  in  business,  employed  confi- 
dentially on  the  part  of  the  plaintiff  to  value  and  sell  the  estate  for  the  vendor's 
advantage — knowledge  in  consequence  acquired  by  him — fraudulent  abuse  of 
trust — inadequacy  of  price — and  duress  and  coercion. — The  defence  was,  that  the 
consideration  money  was  not  adequate — that  the  character  in  which  the  purchaser 
had  stood,  with  relation  to  the  parties,  was  not  one  of  trust  or  confidence — that 
he  had  acquired  no  knowledge  which  he  had  not  fuUj'  communicated — and  that 
as  the  plaintiff  had  himself  by  joining  in  the  conveyance  confirmed  it,  and  as  so 
great  a  length  of  time  had  been  suffered  to  elapse  since  the  purchase,  it  amounted 
altogether  to  such  complete  and  entire  acquiescence  without  any  complaint  or 

assessors,  being  dissatisfied  with  our  determination,  required  us  to  state  the  case 
specially,  to  be  transmitted  to  the  Judges  for  their  opinion,  which  we  have  done 
accordingly. 

Given  under  our  hands  the  day  and  year  first  above  written. 

Signed  by  the  Commissioners. 

Serjeants'  Inn,  3d  December,  1787. — \Ye  are  of  opinion  that  the  determination 
of  the  Commissioners  is  wrcng.  H.  Goi'LD.         J.  Wilson. 

J.  Heath.         A.  Thomson. 

Sussex. 

Wright's  Case. — A  person  keeping  a  house  for  the  purpose  of  being  let  as  a  read}'- 
furnished  lodging-house,  is  chargeable  for  the  whole  year's  duty,  although  it  be 
unoccupied  and  unfurnished  for  one  entire  quarter. 

At  a  meeting  of  the  Commissioners  acting  in  and  for  the  Upper  Division  of  the  Rape 
of  Chichester,  in  the  county  of  Sussex,  for  hearing  and  determining  appeals  against 
the  several  duties  under  the  management  of  the  Commissioners  for  the  Affairs  of 
Taxes,  held  the  31st  day  of  January,  1807,  ■ 

Mr.  AV right  appealed  against  the  assessment  made  on  him  in  the  parish  of  South- 
bersted,  in  the  said  county  of  Sussex,  for  or  in  respect  of  the  duties  on  houses  and 
W'indows,  and  inhabited  houses,  for  the  quarter  of  the  year  ending  the  5th  day  of 
January,  1807,  on  the  ground  that  the  house  was  unoccupied  during  the  whole  of 
such  quarter. 

The  house  was  unfurnished,  and  kept  for  the  purpose  of  being  let  as  a  ready-furnished 
lodging-house,  and  had  been,  previously  to  the  lOth  of  October  last,  let  and  occupied 
as  such  ;  but  it  had  not  been  let,  and  no  person  had  resided  therein  during  the  quarter 
above-mentioned,  though  a  person  went  occasionally  into  the  house  to  air  the  same. 

[126]  The  Commissioners,  on  hearing  the  above  appeal,  were  of  opinion  that  the 
house  ought  to  be  considered  as  unoccupied  during  the  quarter  above-mentioned,  and 
not  liable  to  the  duty  on  houses  and  windows,  and  inhabited  houses,  and  relieved  the 
appellant  accordingly.  But  the  acting  surveyor,  Mr.  Marsden,  having  expressed  his 
dissatisfaction  with  this  determination,  and  requested  that  the  case  might  be  stated 
for  the  opinion  of  the  .Judges,  We,  the  undersigned,  two  of  the  Commissioners,  have 
done  so  accordingly.  Signed  by  the  Commissioners. 

15th  June,  1808. — We  are  of  opinion  that  the  determination  of  the  Commissioners 
is  wrong.  H.  Gro.se.  G.  Wood. 

S.  Lawrence.        J.  Bayley. 
S.  Le  Bl.a^nc. 
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piotcst  oil  the  part  of  the  plaintiff  as  that  it  liad  ojicratcd  to  preclude  him  frnm 
all  light  to  the  relief  which  ho  sought. — Hehl,  that  the  [niichase  ought,  uiKler  the 
circumstances  of  the  case,  to  be  set  aside — that  the  defendant  Court  had  no  right 
to  purchase  by  reason  of  the  situation  of  relation.ship  in  which  he  stood  to  the 
parties  selling — that  the  iiiadecjuacy  of  price  was  suiliciently  established  under 
the  circumstances  of  fraud  disclosed  : — that  indej)eiidontly  of  those  circumstances, 
the  omission  of  the  timber  in  the  valuation  would  alone  (although  said  to  bo  a 
mistake)  have  been  sufficient  ground  for  setting  the  purchase  aside,  when  made 
by  a  person  in  the  character  with  whicii  the  (h'fcndant  was  clothed-  that  under 
the  circumstances  of  duress  in  which  the  piaiiititt'  was  shewn  to  have  been  and  to 
have  continued  in  this  case,  his  execution  of  the  deed  was  voitl,  if  necessary  ;  and, 
if  unnecessary,  nugatory — and  that  the  length  of  time  whicli  had  elap.sed  between 
the  original  transaction  and  the  institution  of  this  suit  to  annul  the  contract 
was  no  bar  to  the  plaiiitifi"'s  claim  to  relief  in  Courts  of  Kijuity  (where  the  jurisdic- 
tion to  relieve  is  not  subject  to  any  limitation  in  point  of  intermediate  la])se  of 
time  by  analogy  to  the  statute  ;  but  only  to  such  as  is  usually,  for  the  sake  of 
convenience,  prescribed  by  the  discretion  of  the  Court),  in  consideration  of  his 
having  been,  from  poverty  and  embarrassments,  non  compos  sui. — Trustees  have 
an  important  duty  cast  upon  them  by  the  acceptance  of  a  trust,  and  ought  to 
exercise  due  diligence  in  the  execution  of  it,  and  to  attend  with  some  degree  of 
vigilance  to  the  interest  of  their  cestui  (jue  trust.  In  this  case,  where  no  culpable 
acts  were  expressly  charged  against  them  by  the  bill,  but  the  circumstances  of 
the  case  disclosed  to  the  Court  that  they  had  neglected  their  duty,  by  remaining 
passive  and  supine  where  the  interest  of  the  cestui  que  trust  was  invaded,  and 
did  not  appear  to  have  been  attempted  to  be  protected  by  them,  the  Court 
reprobated  their  want  of  attention  and  activity  as  a  gross  breach  of  duty,  and 
refused  to  give  them  (although  necessarily  made  nominal  defciuhuits  to  the  bill) 
their  costs  of  suit.  If  one  of  trustees  only  acts,  the  others  delegating  the  whole 
duty  to  him,  are  involved  in  and  responsible  for  his  conduct  in  the  execution  of 
it. — An  auctioneer  employed  to  sell  cannot  be  permitted  on  e(|uitable  principles 
to  purchase  the  property  himself. — If  the  person  so  cmjiloycd  has  also  been  in 
other  respects  connected  with  the  interests  of  the  vendor,  as  by  having  been  con- 
cerned in  valuing  the  property,  and  purchases  the  estate  the  next  day  by  private 
contract,  where  the  property  was  not  sold  at  the  auction  in  conseijuence  of  no 
bidding  having  been  made,  and  no  satisfactory  account  of  the  proceedings  of 
the  day  be  given  by  the  auctioneer  in  his  answer  to  a  bill  filed  against  him  ;is 
purchaser,  undci'  such  circumstances,  the  purchase  will  be  set  aside  ;  for  in  such 
a  case  the  Court  will  consider  that  the  duties  of  an  agent  so  circumstanced,  were 
not  concluded  with  the  mere  business  of  the  day. 

[H.  C.  Dan.  .Wl.] 

The  plaintiff  filed  this  bill  in  Trinity  Term,  .'J.j  (ico.  IH.  against  the  defendant.s, 
the  ])rin-[128]  ciii.il  of  whom,  (Court)  was  the  purchaser  of  the  plaintiff  Oliver's  life- 
interest  in  the  estate  in  dispute:  the  others  were  the  trustees  of  the  plaintiff  appointed 
luider  a  conveyance  of  the  estate,  executed  by  him  ft)r  the  beuclil  of  his  creditors — 
and  certain  incumbrancers  on  the  estate  since  the  defendant  Court  had  been  in  posses- 
sion. The  bill  prayed  a  discovery;  and  that  the  purchase  (made  in  IfUO)  might  bo 
declared  fraudulent,  and  therefore  decreed  to  bo  set  aside,  and  the  conveyances 
delivered  up  to  be  cancelled  :  the  plaintiff  Oliver  ollering  to  repay  the  purchase- 
money  with  inteiest  to  the  defeiuhuit  Court,  upon  his  accounting  for  the  rents  and 
pi'olils  whilst  in  possession. 

[129]  It  was  al.so  prayed,  that  in  tjiking  the  account  the  ilefcnd.uit  Court  might 
be  charged  with  a  full  and  fair  rent  for  the  premises,  and  for  the  full  value  of  all  the 
timber  cut  by  him  ;  and  lie  decreed  to  pay  to  the  pl.'iiiilitr  what  slmuld  be  fonn<l  to  bo 
due  to  him  on  taking  such  accounts;  and  also  that  the  defendant  niiglit  1)C  decreed  lo 
account  for  all  waste  committed  by  him — an<l  for  an  injunction,  rest  raining  him  from 
committing  further  waste  on  tlu'  premises. 

The  bill  stated  that  the  plaintill',  being  seised  iVc,  by  articles  of  scttieniont  (in 
1787),  before  his  marriage,  covenanted  to  convey  to  Irustoes  a  certjiin  freehold  estJite 
in  the  county  of  Worcester,  of  the  yearly  value  of  IH.'il.,  to  the  use  of  liim.self  for  life, 
without  inipeaehinent  of  wiuste,  except  voluntary  wast«  in  biiililings,  remainder  Ui  his 
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wifo  for  hei'  life,  with  power  to  lease,  remainder  to  their  children,  in  such  shares  as 
plaintifl"  should  appoint,  and  in  default  to  the  trustees  for  a  term  of  200  years,  for 
raising  portions  for  younger  children  ;  and  after  and  subject  thereto,  to  the  sons  and 
daughters  in  strict  settlement,  with  remainder  to  the  use  of  the  right  heirs  of  the 
plaintift" — that  in  March,  1799,  the  plaintiflF  having  become  embarrassed  in  his  circum- 
stances, had  conveyed  certain  other  real  estates  of  which  he  was  then  seised  to  two  of 
the  defendants  in  trust  for  the  benefit  of  such  creditors  as  should  execute  the  deed — 
that  the  trustees  caused  the  said  estates  to  be  advertised  for  sale  by  public  auction, 
and  frequently  offered  them  for  sale  by  [130]  private  contract,  without  being  able 
to  procure  any  thing  near  the  price  at  which  they  had  been  valued  by  the  surveyor 
employed  for  that  purpose,  and  that  the  plaintiff  owed  at  that  time  considerable 
sums  to  persons  not  parties  to  the  above  deed  of  March,  1799. 

The  bill  then  stated  that  the  plaintiff  being  by  virtue  of  his  said  marriage  settle- 
ment entitled  to  a  life  interest  in  the  settled  estates,  with  reversion  in  fee  to  himself 
on  failure  of  issue  of  the  marriage,  conveyed  all  his  estate,  right,  title,  and  interest 
in  the  same,  by  indenture  of  the  IGth  May,  1801,  to  trustees  (the  same  persons  as  had 
been  appointed  by  the  deed  of  1799)  in  trust  also  to  sell  for  his  creditors,  reciting,  as 
part  of  the  consideration  of  such  deed,  that  he  was  to  be  paid  or  allowed  an  aniniity 
of  1501.  during  his  life,  and  subject  thereto  upon  trust  to  sell  the  plaintiff's  interest  in 
the  property,  to  pay  the  proceeds  to  the  unsatisfied  creditors,  and  the  surplus,  if  any, 
to  himself. 

It  further  stated  that,  previous  to  1799,  the  father  of  the  defendant  (Richard 
Court)  carried  on  the  business  of  land  surveyor  and  agent,  in  copartnership  with  his 
son  ;  and  that  in  ISOI  they  were  employed  in  that  character,  by  the  trustees  in  the 
last-mentioned  deeds,  to  survey,  measure,  and  value  all  the  estates  so  conveyed  by  the 
trust  deeds  ;  and  that  during  the  year  I  SOI  they  frequently  surveyed  and  measured 
the  property  ;  and  the  entire  management  of  it,  foi'  the  purpose  [131]  of  sale,  was 
committed  to  them  by  the  trustees,  as  theii'  confidential  agents— that  the  defendant 
Court  afterwards  took  another  person  into  partnership,  but  that  he  still  continued  to 
conduct  the  management  of  the  property  for  the  purpose  of  selling  it,  by  means  of 
which  employment  he  acquired  an  intimate  knowledge  of  the  trust  property  and  its 
value— that  in  February,  1802,  the  property,  which  was  the  subject-matter  of  the 
deed  of  1787,  was  put  up  to  sale  by  public  auction,  upon  which  occasion  the  defendant 
Court  acted  as  the  auctioneer  in  the  employ  of  the  trustees  ;  but  that  the  defendant 
having  then  formed  an  intention  of  purchasing  the  property  himself,  by  contrivance, 
preveiited  any  sale  from  taking  place  ;  and  on  the  next  day,  or  the  day  after  that, 
himself  made  proposals  to  the  trustees  to  become  the  purchaser  of  the  property,  and 
afterwiirds  entered  into  a  contract  with  them  for  the  sale  thereof  to  him,  at  a  very 
small  and  inadequate  price,  namely,  5001.  for  the  whole,  including  a  large  quantity  of 
veiy  tine  and  valuable  timber  trees,  growing  upon  the  land,  to  an  amount  in  value  of 
7001.— that  in  April,  1S02,  the  trustees  let  the  defendant  Court  into  possession  of  all 
the  said  trust  estates  comprized  in  the  deed  of  1787,  which  he  had  held  ever  since: 
and  that  he  had  committed  great  waste  thereon,  by  cutting  down  trees  calculated  for 
ornament  and  shelter,  by  putling  down  walls  and  part  of  the  mansion-house,  ploughing 
up  pasture,  and  other  means,  damaging  the  estate  to  an  extent  in  value  of  5001. 

[132]  It  was  also  alleged  that  the  defendant  Court  soon  afterwards  borrowed 
8001.  of  the  defendant  Waldron  on  security  of  the  said  life-interest  of  the  plaintiff 
by  way  of  mortgage,  and  that  the  deed  was  executed  by  the  trustees,  whereby  he 
had  become  an  incumbrancer  at  the  time  of  filing  the  bill  to  that  extent — that  he 
(defendant  Couit)  had  also  entered  into  an  agreement  for  a  lease  of  the  premises  with 
defendant  Stokes,  and  had  received  from  him  4001.  as  a  consideration  for  such  agree- 
ment— that  they  had  both  had  notice,  and  that  application  had  been  made  to  all  the 
defendants  to  delivei'  up  possession  on  re-payment  of  the  money  paid  by  Court  to  the 
trustees,  which  they  had  refused  to  do. 

The  bill  then  'proceeded  to  charge  various  acts,  letters,  bills  of  charges  for 
business  done  (in  surveying,  valuing,  and  superintending  alterations  and  preparations, 
and  arrangements  for  selling  the  property  &c.  &c.)  and  conversations,  in  support  of 
the  foregoing  statements,  and  in  explanation  of  the  relative  situation  of  the  parties, 
the  nature  and  extent  of  the  transactions  between  them— making  out  a  strong  case 
of  means  of  knowledge  of  the  property  and  its  value  on  one  side,  and  of  submission 
and  confidence  on   the    other.     It  charged  also,  that  the  property  was  worth  \-ery 
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considcruljly  inoie  than  the  money  paid  by  Court,  and  that  it  had  recently  before  the 
sale,  been  valued  by  himself  at  i.';5ol.  per  ami.,  and  that  it  was  worth  about  14001.  or 
l.jUOl.  Then,  suggest-[133]-ing  pretences,  that  the  plaintiff  Oliver  had  subsequently 
confirmed  the  purchase  by  deed,  the  plaintitl"  charged  that  he  did  in  fact  execute 
some  deed  purporting  to  be  a  conveyance  of  his  interest  in  the  premi.ses,  but  that  he 
w;is  at  that  time,  and  had  been  for  a  long  time  before,  residing  in  the  Isle  of  .Man, 
for  the  purpose  of  avoiding  his  creditors,  in  consequence  of  being  greatly  involved  and 
embarrassed  in  his  pecuniary  circumstances,  and  that  he  executed  such  deed  at  the 
desire  and  instance  of  the  trustees,  who  had  threatened  him,  by  letter,  written  by 
defendant  Hill  (one  of  the  trustees),  that,  unless  he  executed  it,  the  annuity  of  1501. 
would  bo  no  longer  paid  to  him ;  in  which  letter  Hill  gave  him  permission  to  draw 
on  him  for  money  to  pay  his  expences  of  the  journey — that  the  deed  was  executed 
under  the  iuHucuce  and  controul  of  the  trustees,  and  that  at  the  time  of  executing  it 
the  plaintili' did  not  know  that  the  defendant  Court  was  the  purchaser  of  the  estate; 
and  that  the  whole  was  the  effect  of  duress,  fraud,  and  confederacy. 

Finally — after  suggesting  a  pretence,  that  if  the  plaintiff  had  at  any  time  hail  any 
good  ground  of  objection  to  the  purchase,  it  ought  to  have  been  raised  long  before 
the  bill  was  filed — it  charged  that  ever  since  the  year  1802  the  plaintiff  had  been  in 
indigent  and  distressed  circumstances,  and  in  want  of  the  means  of  commeneing  a 
suit,  and  that  but  for  utter  inability,  the  consequence  of  such  distress,  he  would  have 
proceeded  long  before  to  have  set  on  foot  a  legal  inquiry  as  to  the  [134]  merits  of  the 
transaction.  It  also  charged  that  all  the  creditors  had  been  paid  the  full  amount  of 
their  composition  of  17s.  Od.  in  the  pound. 

The  bill  was  afterwards  twice  amended. 

The  answer  of  the  defendant  Court  stated  that  he  had  paid  the  full  value  of  the 
Ijremises  bought  l)y  him  of  the  trustees;  that  during  the  years  1801  and  1802,  the 
defendant's  fathei'  was  employed  on  his  .sole  and  se[)arato  account  by  the  trustees,  in 
surveying  and  valuing  the  trust  premises,  and  that  he  had  nothing  to  do  with  any 
thing  concerning  them  but  the  measuring,  mapping,  and  planning — and  that  \\  illiam 
Koberts  (defendant's  then  clerk,  and  afterwards  his  p.'irtner)  also  occasionally  assisted 
defendant  Court's  father  in  the  measuring,  mapping,  and  (jlanning.  In  his  answer 
to  the  amended  bill,  he  stated  that  he  had  dissolved  partnership  with  his  father  in 
1797,  and  that  during  all  the  transactions,  in  the  bill  stated,  he  was  not  a  partner 
with  his  father,  and  only  occasionally  assisted  him  in  his  business  as  his  agent ;  denied 
that  he  or  his  father  weie  directed  to  endeavour  to  sell  the  estate  so  purcha,sed, 
except  in  his  (defendant's)  capacity  of  auctioneer,  and  that  only  because  his  father  was 
not  qualified  to  act  as  an  auctioneer  :  and  he  also  denied  that  he  was  the  conlideutial 
agent  of  the  trustees,  or  that  he  had  the  management  of  the  estate  (which,  he  alleged, 
had  been  wholly  confided  to  the  solicitor  of  the  trustees  in  that  respect),  or  that  he 
or  his  father  had  acijuired  any  full  or  complete  knowledge  of  the  [135]  pioperty, 
beyon<l  what  they  obtained  in  theii'  employment  as  measurers  and  valuers,  all  of 
which  information,  at  any  time  so  acipiired,  had  been  by  them  connnunicaled  fully 
to  the  trustees:  and  that  no  advantage  was  taken  of  such  knowledge  in  making  the 
pui'cliase. 

Then  (having  denied  any  intention  to  become  a  purchaser  at  the  time  when  the 
estate  was  put  up  by  him  to  auction,  on  the  Gth  of  l''el)ruary,  1802),  he  admitted, 
being  desirous  of  purchasing  it  about  the  next  day  (but  ho  did  not  know  the  exact 
time),  and  stated  that  he  then  i)ro[)oscd  to  purchase  the  estate  at  5001.,  if  no  higher 
price  could  be  got  Ijy  the  trustees  liefore  the  estate  should  be  conveyed  to  him  ;  and 
he  also  admitted  his  subsequent  purchase,  as  charged;  insisting,  however,  that  the 
consideration  paid  by  him  was  the  full  value,  and  not  an  adequ.ite  ])riec.  lie  allegetl 
that  it  was  not  till  twelve  months  after  the  time  when  he  entered  into  such  verbal 
and  conditional  contract,  that  the  estate  was  conveyed  to  him  :  and  that  he  believed 
that  no  better  oiler  had,  in  the  mean  time,  been  made  to  the  trustees;  and  that  the 
consideration  money  (."idOl.)  was  paid  on  the  execution  of  the  convey.mco  which  wiw 
then  executed  by  the  trustees  in  April,  180:5,  and  in  a  short  time  afterwards  by  tho 
plaintiff.  [In  his  answer  to  the  amended  bill  ho  admitted,  that  it  was  no  part  of  the 
agreement,  that  the  trustees  might,  notwithstanding,  .sell  the  estate  to  any  one  else 
who  should  offer  more  money  for  it,  and  that  [136]  ho  was  lot  into  tho  iraBsessioii 
about  a  year  before  he  paid  his  purchase  money.] 

lie  admitted  that  the  annual  value  was  2321.,  according  to  his  father's  valuation, 
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but  allei;ed  that  it  was  subject  to  heavy  charges  and  outgoings,  as  the  said  annuity 
of  1501.,  101.  5s.  7d.  per  ann.  for  land  tax,  101.  per  ;uin.  for  repairs,  and  11.  3s.  8d. 
for  chief  rent ;  that  he  had  since  his  purchase  laid  out  3001.  in  improvements,  and  WM 
that  he  had  paid  a  large  piemium  on  insuring  the  plaintiU's  life,  which,  with  other  ™ 
matters  stated  in  the  answer,  had  left  the  defendant,  as  he  calculated,  only  231.  10s.  9d. 
clear  annual  income  for  the  risk  of  his  purchase  money,  the  then  gross  rent  of  the 
settled  estates  being  not  more  than  2351.  ;  that  the  land  was  very  foul  and  out  of 
condition,  the  buildings  dilapidated,  and  the  poors  rates  and  taxes  high,  at  the  time 
when  he  made  the  purchase. 

The  defendant  Court,  therefore,  on  the  facts  stated,  submitted,  that  the  plaintill' 
had  not  made  out  a  case  for  iclicf :  and  insisted  strongly  on  the  great  length  of  time 
which  had  been  suft'ered  to  elapse  before  this  suit  was  instituted,  and  on  the  inter- 
mediate acquiescence  of  the  plaintiti — of  all  which  matters  he  claimed  the  benefit,  as 
if  he  had  pleaded  it  in  bar  of  the  discovery  and  relief  sought  by  the  bill. 

He  denied  waste,  but  admitted  cutting  down  trees  worth  61.  for  repairs — that 
.Stokes  had  be-[137]-come  his  tenant  of  the  premises  and  that  he  al.so  had  cut  down 
some  small  trees,  neither  ornamental  nor  affording  shelter,  for  the  sake  of  enlarging 
the  garden,  and  worth  about  51.  [In  his  answer  to  the  amended  bill,  however,  he 
admitted  that  Stokes  had  ploughed  up  grass  lands, — and  he  also  admitted  making 
alterations  in  the  buildings,  l)ut  denied  having  done  any  injiuy,  alleging,  on  the 
contrary,  that  he  had  thereby  greatly  improved  the  property.]  He  suggested,  as  to 
the  timber,  that  he  had  purchased  all  the  interest  of  the  tenant  for  life  in  the  premises  ; 
but  by  his  answer  to  the  amended  bill,  in  which  he  admitted  it  to  l)e  woith  3001.  or 
4001.,  he  stated,  that  he  did  nut  consider  it  as  belonging  to  him  under  the  purchase 
of  the  estate,  except  as  far  as  the  same  should  be  neces.sary  for  repairs  and  improve- 
ments ;  for  that  the  timber  had  not  been  estimated  by  him,  in  his  calculation  of  the 
value  of  the  estate,  when  he  had  estimated  it  at  5001.  ;  and  that  he  did  not  consider 
that  he  had  any  right  thereto  save  as  aforesaid,  submitting,  in  that  respect,  to  the 
judgment  of  the  Court. 

The  defendant  also  alleged  that  the  trustees  were  informed  of  the  valuation  of 
the  property  as  made  liy  his  fathei-,  and  that  it  had  been  delivered  to  them  in  writing 
— that  the  creditors  were  also  apprized  thereof,  and  that  they  had  subsequently  had 
several  meetings  with  the  trustees  upon  the  subject,  during  the  course  of  arrange- 
ment of  the  plaintiff's  affairs.  The  answer  then,  (denying  that  the  plaintiff  was  so 
embarrassed  in  circumstances  [138]  as  he  had  lepresented  himself  to  be,  having  at 
least  the  said  annuity  and  the  pay  of  a  commission  in  the  Manx  Feneibles)  admitted, 
that  he  had  till  within  the  last  two  years  resided  in  the  Isle  of  Man,  as  defendant 
believed,  to  avoid  his  creditors.  [In  his  amended  answer  he  admitted  the  lease  to 
Stokes,  and  that  he  agreed  to  pay  a  rent  of  2351.  for  the  estate  so  purchased  by 
defendant  and  for  another  farm  then  rented  by  the  defendant — and  in  his  answer  to 
the  re-amended  bill,  he  stated  that  the  said  other  farm  was  held  by  him  on  lease, 
at  401.  per  ann.,  and  that  Stokes  was  to  pa)'  him  a  pi'emium  of  4001.  for  such  lease.] 
He  also  admitted  the  mortgage  to  defendant  Waldron  for  8001.,  which  he  stated  was 
secured  by  assignment  of  the  .said  interest  of  plaintiff  and  the  policy  of  insurance  on 
the  plaintiff's  life  for  that  sum. 

The  trustees,  by  their  answer,  denied  that  they  had  directed  the  defendant  Court 
or  his  father  to  sell  the  .said  ti'ust  estates  ;  or  that  they  had  in  any  other  way 
employed  the  father  than  as  a  surveyor,  or  the  son  than  as  his  assistant  and  as  an 
auctioneer,  having  in  all  other  respects  committed  the  confidential  management  of  the 
estates  to  their  solicitors.  They  admitted  that  the  Courts  had  obtained  full  informa- 
tion of  the  said  trust  estates,  and  of  their  value  &c.  by  means  of  their  duty  in  the 
course  of  such  emploj'ment,  and  also  the  agreement  with  the  defendant  Court,  for 
the  sale  of  the  estate  in  question,  at  the  time  mentioned  in  the  bill,  for  the  sum  of 
5001.,  which  [139]  they  stated  they  considered  a  fair  and  adequate  price,  and  that  it 
was  not  worth  15001.,  regard  being  had  to  its  being  subject  to  the  annuity  of  1501., 
and  they  denied  that  the  complainant  had  paid  or  satisfied  the  creditors.  They  also 
denied  using  any  undue  influence  to  procure  the  execution  of  the  convej-ance  to  Court 
by  the  plaintiff. 

On  the  part  of  the  plaintift'  it  was  proved  by  his  first  witness,  that  the  defendant 
Court  and  his  father  appeared  ostensibly  to  carry  on  business  together  as  partners 
from  1796  to  1803;  that  the  estate  in  question  was  well  timbered  and  in  good  order, 
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and  that  the  mansion  and  buildings  were  in  good  repair  in  1SU2  ;  that  at  present, 
some  of  the  timber  had  been  felled,  some  of  the  pastuie  ploughed,  and  the  house  and 
buildings  in  much  worse  repair.  He  also  deposefi  (having  stated  himself  to  be  a 
per.son  competent  to  make  an  estimate,  as  he  had  himself  bought  and  sold  estates, 
and  farmed  and  occupied  his  own  lands),  that  in  1802  the  estate  in  ipiestion,  con- 
sisting of  102  acres,  was  woi-th  for  the  life  of  a  man  of  the  age  and  health  of  the 
plaintili',  who  was  then  forty-one  and  now  fifty-six  (some  of  the  witnesses  said  fifty- 
eight  or  tifty-nine),  about  •i-iOOl.,  being  twelve  years  purchase  at  .'iOOl.  a  year,  and 
allowing  7001.  for  the  timber  to  which  the  plaiutirt',  as  tenant  for  life  without  waste, 
was  entitled, — and  he  stated,  that  in  1802  he  had  himself  rented  land  in  the  neighbour- 
hood of  similar  (juality,  at  from  31.  to  41.  per  acre  per  annum.  He  described  the 
mansion  or  dwelling-house,  in  the  pleadings  men-[140]-tioned,  as  a  large-sized  .square 
handsome  house,  with  coach-house  and  stables,  and  as  a  fit  lesidence  for  a  gentleman 
of  large  fortune  ;  and  he  stated,  that  since  1802,  a  large  circ\ilar  wall  which  surrounded 
the  court  at  the  b.ick  of  the  house  had  been  taken  down.  Many  other  witnesses  were 
e.\amined.  the  general  eli'ect  of  whose  testimony  was  to  prove,  that  at  the  time  when 
the  plaintitr  (|uilted  the  estate,  and  in  1802,  the  house  was  in  complete  and  ample 
repair,  the  lands  well  ordered  and  cultivated,  and  a  ipiantity  of  fine  timber  growing 
on  the  estate  ;  that  the  complainant  left  the  country  in  a  very  embarrassed  state  of 
circumstances  and  greatly  in  dcijt,  in  or  alwut  the  year  1802 — that  since,  and  whilst 
defendant  Court  first  occupied  the  estate,  the  general  condition  of  the  property  became 
deteriorated  ;  and  that,  afterwards,  when  the  defendant  Stokns  (then  about  twelve 
years  ago)  became  the  occu])ier  of  all  the  estate  e.Kcept  the  house,  great  waste  was 
committed  during  his  occupation  in  cutting  down  ornamental  timber,  ploughing  up 
sound  old  pastuie  land,  and  by  general  bad  husbandry,  until  he  finally  deserted  the 
premises  about  two  or  three  years  ago — that  they  then  became  obviously  in  all  respects 
in  a  very  ruinous  state  :  but  that  of  late  (about  a  year  ago)  the  defendant  Court  had 
resumed  the  occup.itioii,  and  had  since  been  laying  the  foundation  of  great  imjjrove- 
ment,  yet  it  would  l)e  many  years  before  the  property  could  be  restored  to  the  con- 
dition ill  which  it  was  left  in  1802.  Many  of  the  witnesses  (all  who  spoke  to  the 
same  facts)  confirmed  the  statement  of  the  first  witness,  as  to  the  original  [141] 
value  of  the  property,  and  the  great  depreciation  since,  in  consequence  of  waste  and 
b.-id  managcineiit. 

On  the  part  of  the  trustees,  their  solicitor  pro\ed  that  he  was  employed  on  their 
behalf,  and  that  of  the  other  creditors  of  the  complainant,  to  conduct  the  business 
of  the  execution  of  the  deeds  of  15th  and  16th  May,  1801,  and  the  sale  of  the  trust 
estates  for  their  general  and  common  benefit — that  most  of  the  trust  property  (five 
out  of  eight  lots)  was  sold  by  public  auction,  on  the  (ith  February,  1802,  and  that  the 
three  other  lots  were  afterwards  sold  by  priv.ile  contract,  amongst  which  was  lot 
eight,  the  estate  in  ipiestion,  which  was  sold  to  Court  for  .0001.,  and  that,  in  his  judg- 
ment, all  the  said  estates  were  sold  for  the  best  juices  that  the  trustees  could  got 
for  them. 

Upon  the  facts  .stated  by  the  bill  and  answers,  and  in  the  depositions  of  the 
witnesses, 

Jervi.s,  Martin,  .1.,  and  .SimpkiiLsoii,  for  the  ])laiiilill,  sulmiitted,  that  a  cjiso  was 
made  out  for  the  inteiference  of  the  Court,  as  sought  by  tht^  prayer  of  tiio  bill. 

Having  staled  the  facts  charged  by  the  bill,  and  coninieiited  on  the  efi'ect  of  tliein 
on  this  transaction,  they  rested  tlieir  case,  in  substance,  on  three  grounds  i  1st.  That 
the  defendant  Court  had  been,  whether  directly  or  indirectly,  coiifiilentially  oni))loyed, 
or  at  least  employed  not  only  [142]  originally  and  long  before  the  purchase  was  m.ido, 
in  a  character  capalile  of  furiiishiiig  him  with  full  and  accurate  knowledge  of  the  true 
value  of  the  property  purcli.iseil,  but  sub.sc(|ucntly,  and  immediately  before  the 
purchase,  as  an  agent  in  a  new  character,  namely,  that  of  auctioneer,  whose  duty  it 
was  to  dispose  of  the  premises  to  the  l)cst  .advantage  in  favor  of  the  vendor  ;  and  who, 
in  that  chaiacler,  could  not  for  that  reason,  be  |(ermitteil  to  iieconie  himself  the 
I)urcliaser,  for  the  obvious  reasons  on  which  that  principle  had  been  cstjililished  aa  a 
lulc  of  equity,  by  the  authority  of  numerous  decisions  (a). 

2dly.  That  this  was  a  case  of  inadequate  consideration,  bottomed  on  the  very  fraud 

(a)  Ex  parte  James,  8  Ves.  3.37.  Campbell  v.  If'alher,  5  Vos.  678.  Morsn  v  l!oi/nl, 
12  Ves.  371.     Lowlher  v.  Lord  Lowtluir,  13  Ves.  95. 
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which  was  the  foundation  of  the  first  objection,  and  of  which  fraud  it  was  strong 
evidence,  the  purchase  having  been  made  between  parties  meeting  on  unequal  terms, 
for  a  consideration  very  far  below  the  value  (i)  set  upon  it  by  the  purchaser,  who 
had  been  employed  jointly  with  another  person  to  measure  and  value  the  premises, 
in  which  valuation  the  timber  had  not  been  accounted  for,  although  it  had  been  proved 
to  be  alone  worth  more  than  the  amount  of  the  purchase  money. 

3dly.  That  in  the  embarrassed  state  of  the  plaintifl's  circumstances,  the  united 
conduct  of  [143]  the  defendant  Court  and  his  own  trustees  towards  him,  had  operated 
to  place  him  in  a  state  of  absolute  duress  throughout  the  whole  of  the  transaction. 

Upon  these  grounds,  and  upon  the  facts,  they  strenuously  urged  that  the  plaintift' 
was  entitled  to  the  relief  prayed  by  the  bill. 

2d,  25th  &  26th  November  11^19. — Martin  and  Phillimore,  of  counsel  for  the 
defendant  Court,  denied,  that  under  the  circumstances  of  this  case,  he  had  at  any 
time  either  in  relation  to  the  plaintiff'  or  the  trustees,  been  shewn  to  have  acted  in  a 
confidential  or  fiduciary  situation — or  that  he  had  at  any  time  acquired  any  know- 
ledge which  he  did  not  fully  communicate  :  and  in  Lowther  v.  Lord  Louiher  the  Lord 
Chancellor  so  qualities  the  proposition  there  stated  by  him,  "  that  an  agent  to  sell 
shall  not  convert  himself  into  a  purchaser,"  by  adding,  "  unless  he  can  make  it 
perfectly  clear  that  he  furnished  his  employer  with  all  the  knowledge  which  he  him- 
self possessed "  (a) ;  and  that,  the\'  submitted,  had  not  been  charged  or  suggested 
throughout  the  whole  of  this  bill,  amended  as  it  had  been  twice  after  it  had  been 
tiled,  and  which  they  objected  to  as  being  multifarious  in  form,  though  its  substantial 
object  were  single,  namely,  the  rescinding  of  the  contract,  and  in  improperly  making 
persons  parties  (as  the  trustees  and  the  satistied  mortgagee),  who  ought  not  to  have 
been  brought  [144]  before  the  Court — who  had  not  been  charged  as  in  any  way 
implicated  in  the  subject-matter  of  the  complaint,  and  against  whom  nothing  had  been 
])rayed. 

They  then  applied  themselves  to  the  facts  of  the  case,  for  the  purpose  of  shewing 
that  Court  (the  defendant)  had  never  been  employed  by  the  plaintiff'  or  the  trustees 
— that  he  had  merely  assisted  his  father  in  measuring  and  surveying  the  premises, 
never  having  himself  had  any  thing  to  do  with  the  valuing — and  that  the  partnership 
formerly  subsisting  between  the  defendant  and  his  father  had  been  dissolved  (as  the 
answer  alleged)  since  the  year  1797. 

[In  this  part  of  the  case  the  defendant  s  counsel  proposed  to  read  from  the  answer 
the  defendant's  allegation,  that  the  partnership  had  been  dissolved  in  order  to  rebut 
an  assumption  by  the  plaintiff'  that  the  partnership  had  continued  longer,  in  which 
he  insisted  he  was  borne  out  by  the  admissions  of  the  defendant,  and  by  the  evidence 
of  certain  books  and  papers  which  were  produced  ;  and  he  submitted,  that  having 
done  so,  it  would  be  conclusive  on  the  plaintiff',  unless  he  should  give  evidence  to 
disprove  what  was  so  sworn.  The  Lord  Chief  Baron,  however,  said  that  that  was 
not  the  eft'ect  of  allegations  iu  an  answer.  A  plaintiff'  (said  his  Lordship)  has  a  right 
to  assume  a  fact,  and  the  defendant  must  disprove  it,  and  that  is  the  established  course. 
1  remember  a  case  in  the  Court  of  Chancery,  where  a  bill  had  been  filed  [145]  by 
a  mortgagor  against  a  mortgagee  iu  possession,  and  the  mortgagor  stated  that  the 
mortgagee  had  been  o\'erpaid,  and  that  so  far  from  owing  any  thing  to  the  mortgagee 
301.  was  due  to  him.  1  he  plaintiff'  having  given  some  slight  and  inconclusive  evidence, 
the  answers  of  the  mortgagee  were  read  to  falsify  the  plaintiff's  account,  wherein  there 
were  statements  which,  although  they  were  very  loose  and  inconsistent,  averred  that 
the  account  fiu'nished  by  the  mortgagee  was  correct.  Upon  that  occasion,  Lord 
Tburlow  treated  it  as  absurd,  that  he,  as  a  Judge,  was  to  be  bound  by  what  should 
be  sworn  in  an  answer,  and  more  particularly  where  the  statements  were  made  in  an 
inconsistent  manner ;  and  although  it  was  very  much  pressed  upon  him  as  being 
conclusive  evidence,  he  refused  so  to  consider  it.  I  cannot  consider  the  statements  in 
this  answer  conclusive*.] 

They  then  protested  against  the  attempt  in  the  bill  to  bring  forward  in  a  case  of  a 
party  seeking  to  set  aside  a  contract,  matters  which  took  place  subsequently  to  the 
completion  of  it,  as  had  been  done  in  this  case ;  and  they  urged,  that  for  such  an 

(b)  Lowther  v.  JjjixI  Lowther,  13  Ves.  103. 

(a)  Colts  v.  Trtcothick,  9  Ves.  245. 

*  Vide  ante,  p.  13.     Kaiipsou  v.  Yorkc,  pp.  17,  18,  19. 
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object,  the  principal  part  of  these  pleadings  and  of  the  cvitlcnce  was  iiTelevant  and 
su  peril  nous. 

Ketiirniiig  again  to  the  facts,  they  insisted,  that  upon  the  evidence  adduced,  there 
was  nothing  in  the  employment  of  Court  by  the  trustees  that  disqualified  him  fi'om 
purchasing  ;  that  there  was  no  principle  or  authority  on  which  such  a  propo-[146]- 
sition  could  be  built,  as  that  an  auctioneer  might  not,  after  an  inetl'ectual  attempt  to 
sell  by  auction,  purchase  by  private  contract ;  and  in  this  case  Couit  was  only  known 
to,  or  connected  with  the  trustees  as  an  auctioneer,  whom  it  was  groundless  to  charge 
with  contidential  agency,  or  superior  and  hidden  knowledge,  particularly  in  a  ease 
where  the  most  efficient  knowledge  appeared  to  have  been  the  quantity  of  interest  of 
a  person  who  was  tenant  for  life  under  a  settlement  without  impeachment  of  waste,  a 
knowledge  moie  within  the  province  of  a  solicitor  than  of  asurve^'or.  If  au  auctioneer 
were  to  continue  inciipable  of  buying  when  his  duty  was  at  an  end,  the  same  reason 
would  entitle  him  to  commission  upon  the  purchase  of  the  estate  by  any  other  person. 
They  then  otiered  to  read  the  answer  of  the  trustees,  to  shew  that  they  never  had 
employed  the  defendant  Court  in  any  other  way  than  as  an  auctioneer  :  that,  the 
lionl  Chief  Baron,  however,  said  could  not  be  done;  as  nothing  in  their  answer  could 
be  read  as  evidence  for  Court. 

Upon  the  case  of  Ex  park  James,  which  had  been  cited,  they  observed  that  the 
characteis  there  said  to  be  excluded  by  the  policy  of  the  law  from  making  purchases, 
are  trustees,  solicitors,  and  assignees  under  a  commission  of  bankruptcy  ;  and  to  such 
relative  persons  only  is  the  doctrine  of  disability  cautiously  confined.  In  such  ciises 
the  reason  is  obvious,  and  it  is  stated  to  be,  because  such  persons  have  either  positive 
possession  ovei'  the  estate,  or  uncontrolable  power  [147]  to  make  any  disposal  of  the 
jiroperty  beneficial  to  themselves.  Yet,  even  there  it  is  said,  that  an  assignee,  when 
he  puts  oil'  the  character,  may  purchase.  In  all  the  cases,  the  principle  upon  which 
the  jurisdiction  of  equity  is  founded  is,  that  there  must  either  have  been  actual  fraud, 
or  the  parties  must  stand  together  in  such  a  relative  connection,  and  the  conduct  of 
the  purchaser  uuist  be  so  gross,  that  fraud  must  be  necessarily  implied. 

i'[wu  the  question  of  inadequacy  of  price  they  urged,  that  there  was  nothing  in 
the  shape  of  evidence  of  that.  It  was  for  that  puipose  (they  insisted)  that  the 
subject  of  the  timber  had  been  introduced  into  the  bill,  and  in  order  to  give  a  coloui- 
to  that  part  of  the  case.  They,  however,  submitted  that,  under  the  defemhint's 
contract,  the  timber  had  not  been  bargained  for,  nor  had  it,  under  the  circumsUmces 
of  this  case,  been  in  fact  sold.  All  parties  must  have  considered,  that  the  subject- 
matter  of  the  sale  was  the  plaintiffs'  life  interest  only,  and  if  the  timber  had  not  been 
thought  of,  it  was  a  mere  mistake ;  or  if  it  had  at  any  time  been  considered  as  sold, 
that  also  was  a  mistake,  and  a  mistake  lather  in  point  of  law  tiian  of  any  other 
description  Clearly,  therefore,  this  was  not  a  ease  of  fraud  ;  and  fraud,  and  undue 
advantage,  must  be  shewn  in  all  cases,  where  a  contract  is  .sought  to  be  sot  aside,  on 
the  ground  of  iiiade(piacy  of  price.  If  there  were  fraud  in  this  case,  the  trustees 
would  [148]  be  cipial  ])articipators  in  it;  but  there  is  nothing  of  the  sort  imputed  to 
or  charged  against  lliein,  although  they  have  been  made  defendants  to  this  suit,  but 
for  what  purpose  it  is  impossible  to  conjecture.  Inadeciiiacy  of  price,  too,  it  has 
always  been  held,  should  be  in  so  glaring  a  disproportion  a.s,  in  tiie  words  of  Lord 
Kenyon,  to  exeite  au  exclamation  of  surpri.se.  Now,  in  this  case,  inadequacy  (jf  price 
has  not  been  proved  in  any  way,  and  if  the  timber  bo  no  part  of  the  l)argain,  tho 
purchaso-monoy  will  bo  considerably  beyond,  rather  than  iioneatii,  tho  value.  T'hey 
then  suggested  that  this  suit  might  properly  have  lioon  instituted  for  liie  purpose  of 
esUil)lishing  tho  plaintiffs'  right  to  the  tiiul)or  ;  anil  in  that  ease  tho  only  iriio  and 
dis|iut.i,ble"(juestion  Ijetwocii  the  parties  would  have  been  rai.sod,  and  brought  fairly 
before  the  Court,  whereas  there  was  not  a  sh.idow  of  pietence  for  tho  prayer  of  tho 
present  bill. 

On  the  [loiiit  of  the  personal  disqualification  of  the  defendant  Court  to  l)ceomo  ii 
])urchaser,  by  reason  of  his  employment,  such  a.s  it  wa.s,  inuler  the  trustees,  tlioy 
submitted  that  tho  decisions  of  the  .\I:ister  of  the  Rolls  (Sir  \V.  (Jranl)  and  tho  Lord 
Chancellor,  (Eldoii)  in  the  case  of  Andmvs  v.  Mowbraij  (Wils.  Uep.  71),  h:«l  wmplotely 
determined  that  question  in  a  very  solemn  mannei',  entirely  overwhelming  the  vory 
slender  authority  on  that  [149]  point,  which  had  boon  attempted  to  bo  gloanu.l  from 
dictii  and  analogy  with  deeideil  cjses.  The  case  of  Awinivs  v.  Mowhinij,  on  ihiU 
subject,  they  insisted,  was  completely  deeisivo  of  tho  question  which  hud  boon  ruisud 
Ex.  Div.  11. — 37* 
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by  these  pleadings.  There  the  connection  between  the  parties  contracting  was 
infinitely  more  of  that  species  which  has  been  termed  coiitidential,  than  that  in  which 
a  surveyor  or  auctioneer  could  be  placed  under  any  circumstances.  In  that  case,  the 
purchaser  had  been  most  confidentially  employed,  and  entrusted  as  the  laud-steward 
of  the  vendor,  and  for  the  express  purpose  of  managing  and  nursing  the  estate,  in 
order  to  prepare  it  for  sale  to  the  best  advantage  ;  and  he  was  constituted  the  sole 
agent  to  whom  the  conduct  of  the  sale  was  committed.  He  was  a  skilful  man  of 
business,  very  conversant  with  such  matters,  and  particulaily,  having  a  perfect 
knowledge  of  all  the  information  that  related  to  the  estate  which  he  purchased,  and 
the  vendors  were  ladies.  In  that  case,  too,  the  purchase-money  was  palpably  greatly 
below  the  value,  and  there  was  no  room  for  any  thing  like  mistake  or  misapprehension 
in  the  subject-matter  of  the  purchase,  and  there  were  many  strong  and  specific  charges 
of  fraud  and  confederacy  in  the  bringing  about  so  advantageous  a  purchase  :  yet, 
notwithstanding  so  strong  a  case,  the  Master  of  the  Rolls  dismissed  the  bill,  with 
costs,  and  that  on  the  express  grounds  (p.  87),  that  although  the  purchaser  had  been 
an  agent  for  such  purposes,  he  had  relinquished  that  agency — that  although  he  had, 
during  such  [150]  agency,  competent  means  of  acquiring  information,  he  had  communi- 
cated it  to  the  plaintiff's, — and  "  because,  from  the  moment  lie  had  discharged  all  the 
obligations  attached  to  the  character  of  an  agent,  he  stood  just  in  the  same  situation 
as  any  other  purchaser,  and  was  entitled  to  all  the  advantage  that  he  might  eventually 
derive  from  the  bargain,"  although  the  estate  were  proved  to  be  worth  more  than  he 
contracted  to  give  for  it,  provided  the  vendor  had  a  fair  opportunity  of  exercising  his 
own  judgment,  upon  full  infoi'mation  with  legard  to  all  the  particulars  of  the  estate. 
.Such  W'as  the  opinion  of  the  Master  of  the  Rolls,  as  delivered  by  him  at  the  close  of 
his  judgment.  On  appeal  to  the  Chancellor,  his  Lordship,  aiiirming  that  decree, 
concludes  with  adding  this  reason,  "  that  he  did  not  see,  from  the  circumstances 
alleged,  that  there  was  sufficient  to  shew  that  the  defendant  had  been  systematically 
acting  with  fraud,  with  regard  to  that  property."  They  observed,  that  if  the  con- 
cluding words  of  those  judgments  were  applied  to  the  present  case,  they  would  be 
as  precisely  applicable  to  the  facts,  as  they  furnish  the  true  principles  of  equity  on 
which  this  case  ought  to  be  decided. 

They  finally  lu-ged,  as  an  insuperable  objection  to  sustaining  the  present  suit,  the 
fact  of  the  plaintiff  having,  by  his  own  deed,  confirmed  the  contract  between  the 
trustees  and  the  defendant  Court,  followed  also  by  his  very  long  acquiescence  in  the 
bargain  which  had  been  made,  and  his  [151]  laches  in  not  having  objected  to  it  before, 
or  at  least  protested  against  being  considered  as  assenting  to  it.  Length  of  time,  they 
urged,  had  ever  been  held  in  Courts  of  Law  and  Equity,  on  pi'inciples  of  convenience 
and  security,  to  be  a  bar  to  claims  which  have  been  so  long  suii'ered  to  lie  dormant,  as 
to  turn  even  an  usurpation  into  a  right.  Thus,  in  the  case  of  Bonny  v.  Ridgard 
(1  Co.v,  Ch.  Ca.  14.5),  a  well-founded  claim  was  held  by  the  Master  of  the  Rolls  to  be 
barred  by  length  of  time  :  and  in  a  more  recent  case,  Gh'egory  v.  Gregory  (Coop.  Ch. 
Ca.  203),  Sir  W.  Grant  also  held,  that  the  length  of  time  which  had  elapsed  in  that 
case  was  a  sufficient  bar  to  a  bill  tiled  to  set  aside  a  purchase,  in  a  case  where  the 
plaintiff  would  otherwise  have  been  held  entitled  to  a  decree ;  and  his  Honor  there- 
fore dismissed  the  bill,  but  without  costs. 

They  therefore  submitted,  that  upon  these  grounds  the  present  bill  ought  to  be 
dismissed. 

Clarke  and  Wrottesley,  foi-  the  defendants,  the  trustees,  submitted  that  as  to  them 
the  bill  must  be  dismis.sed,  with  costs,  as  there  had  been  no  imputation  thrown  on 
their  conduct,  and  therefore  they  were  entitled  to  the  usual  indulgence.  It  had 
appeared,  that  they  had  done  nothing  to  incur  any  blame  in  the  course  of  the  trans- 
action, and  that  they  had  acted  with  impartiality  and  good  faith  betiveen  all  the 
parties. 

[152]  [The  Chief  Baron,  however,  intimated  that  he  was  of  a  different  opinion, 
for  he  thought  that  there  had  been  so  much  negligence  on  the  part  of  the  trustees,  as 
to  deserve  considerable  reprehension — that  although  they  had,  perhaps,  done  nothing 
morally  wrong,  they  had  Ijeen  very  culpable  in  omitting  to  do  what  was  right  in  dis- 
charge of  their  duty — and  the  more  respectable  the  persons  in  this  instance  were,  the 
more  aggravated  was  their  neglect,  and  the  more  fit  themselves  for  making  an  example 
of  to  others  ;  and  his  Lordship  said,  that  their  supineness  would  be  matter  for  his 
further  consideration.] 
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louck  appeared  for  the  defeiulaiits,  Walihoii  and  StX)kes. 

Jervis,  on  the  part  of  the  plaiulilis,  replied. 

Cur.  adv.  vult. 

3d  Feb. — The  Lord  Chief  Baron  now  delivered  his  judgment,  whieli  he  prceedeil 
by  snccinetly  stating  the  situation  of  the  parties  to  the  suit,  the  general  nature  of  the 
case,  and  the  substantial  object  of  the  bill. 

[His  Lordship  then  gave  the  following  exposition  of  the  facts,  as  appearing  to  him 
to  be  the  fair  result  of  the  evidence  in  the  cause.] 

The  plaintitl'  was  clearly  entitled,  under  his  marriage  settlement,  to  an  estiite  for 
life  in  the  [153]  premi.ses  in  question,  without  impeachment  of  waste.  Having  become 
involved  in  insurmountable  difficulties  previous  to  .March,  1791),  he  conveyed  certain 
of  his  real  estates  to  trustees  for  the  benefit  of  his  creditors,  in  orrler  that  they  might 
be  sold,  and  the  produce  applied  in  discharge  of  his  debts,  and  in  extricating  him  from 
bis  embarrassments.  Continuing,  however,  to  be  still  pressed  by  his  creditors,  who 
were  not  included  in  that  arrangement  and  his  ditheulties  increasing,  in  May  ISUl  he 
conveyed  the  estates  w  hich  had  been  settled  on  his  marriage,  to  the  same  trustees,  and  for 
the  same  purpose,  that  of  sale  for  the  l)enetit  of  this  second  class  of  creditors,  the  residue, 
if  any,  to  be  paid  to  himself  of  course.  Now,  the  plaintill'  being  tenant  for  life  without 
impeachment  of  waste,  had  certainly  a  right  to  cut  timber,  and,  therefore,  provided  he 
dill  not  commit  equitable  waste,  he  was  entitled,  as  part  of  his  interest,  to  commit 
what  is  called  legal  waste,  subject  to  the  restriction  of  a  Court  of  Equity.  That  right 
was  of  course,  as  incident  to  his  estate  in  the  premises,  transferred  by  him  when  he  so 
conveyed  his  intere.st  in  the  pioperty  to  the  defendants  (the  trustees),  in  trust,  as  I 
have  stated,  for  the  benefit  of  his  unsatisfied  creditors.  [His  Lordship  then  set  forth 
the  jiarticulars,  and  the  object  and  effect  of  that  conveyance.]  That  very  deed  proves 
sutiiciently  that  the  plaintill'  was,  at  the  time  when  he  executed  it,  in  very  embarrassed 
circumstances.  He  reserved  to  himself  by  that  deed  certainly  a  rent-charge  of  lOOl. 
[154]  per  amuim,  and  subject  thereto  he  conveyed  his  whole  interest  in  the  estate  to 
these  trustees  for  the  purposes  which  I  have  already  mentioned. 

It  appears  that  afterwards,  when  the  plaintill'  had  withdrawn  to  the  Isle  of  Man 
(where  embarrassed  persons  found,  at  that  time,  a  greater  protection  as  to  their  persons 
on  such  occasions  than  at  present),  for  the  avowed  purpo.se  of  avoiding  his  creditors, 
the  trustees  took  measures  for  effecting  a  sale  of  the  conveyed  estates.  With  that 
view,  and  as  a  preparatory  step,  an  admeasurement  and  valuation  of  all  the  trust 
estates  took  place  during  the  year  1801,  by  the  direction  of  the  trustees.  That 
admeasurement  and  valuation  was  undoubtedly  made  by  the  Courts,  father  and  son, 
in  conjunction.  It  certainly  does  not  appear  distinctly  what  j)recise  part  the  defendant 
Court  liimsclf  bore  in  that  matter:  but  he  admits  his  concui'rence  anil  co-operation 
with  his  father,  who  (he  states)  took  u\)ou  himself  the  valuation  in  performing  that 
service.  He  then  tries  to  distinguish  the  nature  of  his  part  of  the  inidertaking  fi'om 
that  of  his  father,  who,  he  says,  took  u[)on  himself  entirely  and  exclusively  tiie  valuing, 
leaving  to  the  defendant  the  measuring,  mapping,  and  |)lanning.  It  ap])cars,  however, 
(|uite  manifestly,  from  the  papers  relating  to  that  transaction,  and  even  from  the 
])leadings  on  the  record,  that  beyond  all  doubt,  the  defendant  knew  what  hud  l)een 
done  in  every  stage  of  that  business,  and,  of  course,  the  result  of  the  survey  ;  for 
although  he  might  [155]  not,  perhaps,  have  been  actually  in  co-partnership  with  his 
father  during  tlie  whole  time,  it  really  is  not  of  much  moment  whether  he  was  or  not, 
he  must  have  had  the  same  opportunities  as  his  father  had,  whom  he  iissisted  through- 
out, of  observing  and  noticing  all  those  matters  which  were  l)cst  capable  of  furnishing 
him  with  information  on  the  sul)ject  of  the  real  value  of  the  estate  during  the  progress 
of  the  ailmeasurement  and  the  estimate. 

Now  it  is  a  most  inii)orlanl  fact  in  this  case,  that  in  the  valuation  which  was  then 
made  no  notice  was  taken  of  the  timber;  and  in  that  i-espect  great  negligence  is 
imputable  to  the  trustees  in  not  having  required  that  omission  to  be  HUi)plied  by  the 
tlefendant  and  his  father,  or  in  not  having  apprised  the  plaintill'  of  the  circnnslanco, 
or  not  adverting  to  it  themselves  when  they  sold  his  interest  in  the  |)remises.  It  is, 
however,  quite  clear,  that  the  timber  was  not  valued,  and  that  was  beyond  all  doubt, 
in  this  case,  a  necessary  subject-matter  of  considorution  in  forming  u  true  viiluatioii 
of  the  plaintill's  interest  in  this  csUitc  such  us  it  was.  So  very  material  ii  sultjocl- 
matterof  calculation  was  it,  that  without  an  estimate  of  it,  the  real  value  of  his  intorost 
could  not  be  asccrUiued.     In  point  of  fact,  the  value  of  the  timber  is  not,  ut  Ibis 
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moment,  known  exactly  ;  but  from  all  the  evidence,  and  even  from  the  pleadings,  it  is 
clear  that  it  was,  with  reference  to  the  sum  given  for  the  purchase  of  this  estate,  very 
considerable,  [156]  amounting  to  at  least  something  between  7001.  and  .3001. 

It  does  not  appear  either,  to  what  extent  the  valuation  which  had  been  made  of 
the  average  annual  produce  of  the  estate,  such  as  it  was,  is  correct  or  true ;  for  the 
statement  in  that  respect  is  not  supported  by  any  evidence,  or,  at  least,  by  any  that 
satisfies  me ;  and  the  allegations  on  the  record,  and  the  witnesses  who  speak  to  that 
point  ditler  much  in  the  estimation  put  upon  it.  One  of  them  in  particular,  who 
appears  to  have  been  well  qualified  to  give  an  opinion,  states  it  at  much  higher ;  and 
there  is  no  witness  examined  on  the  part  of  the  defendant  as  to  the  correctness  of  the 
valuation  made  and  reported  by  the  survevoi'  employed  for  that  purpose,  whoever  he 
was  ;  although,  considering  the  other  circumstances  of  this  case,  that  may  not,  perhaps, 
be  now  very  material  to  the  plaintitl' ;  but  it  is  \ery  much  so,  as  affecting  the  defendant 
Court.  He,  however,  does  not  even  in  his  answer,  offer  any  thing  to  suppoit  that 
valuation.  Much,  indeed,  is  stated  of  expences  incurred  by  him  [those  his  Lordship 
particularized,  reading  from  that  part  of  the  answer.]  But  there  is  nothing  which 
approaches  the  real  question  of  the  fairness  of  the  alleged  estimate,  which  is,  as  I  have 
observed,  a  matter  of  great  importance  to  the  defendant  in  this  case,  for  the  otuis  lies 
on  him  to  shew  that  the  valuation  on  which  he  proceeded,  is  correct  and  fair,  and  to 
satisfy  the  Court  in  that  respect.  But  how  has  that  been  [157]  done  ?  In  the  first 
place  it  is  a  material  and  prominent  fact,  that  one  of  the  incidents  to  the  interest  of 
the  plaintiff',  of  no  small  magnitude  in  point  of  value,  was  certainly  not  taken  into 
consideration  in  making  the  valuation,  and  that  was  the  timber.  Then  the  statement 
furnished  by  the  pleadings  is,  that  the  annual  value  was  estimated  at  2321.  3s.  5d. 
which,  deducting  the  rent-charge  of  1501.  would  leave  S2l.  3s.  5d.  and  that  at  eight 
years  purchase  would  be  worth  G571.  7s.  4d.  from  which,  if  a  farther  deduction  be 
made  of  101.  a  year  for  repairs,  which  the  defendant  has  stated  in  his  answer  to  be  the 
average  expenditure  by  him  on  that  account,  the  value  of  the  purchase  will  amount 
to  5771.  7s  4d.  Now  that  calculation  is,  of  course,  exclusive  of  the  timber  ;  and  if  1 
also  take  a  general  average  of  what  has  been  stated  to  be  the  \'alue  of  the  timljer,  1 
must  put  it  as  high  as  3001.  or  4001.  at  the  least — and  indeed  the  defetidant  Court 
himself,  in  his  answer  to  the  amended  bill  admits,  or  rather  states,  the  timber  to  be 
worth  3001.  or  1001. — a  sum  which,  if  added  to  the  total  amount  of  the  consideration- 
money  paid  by  the  defendant  for  the  purchase,  would  alone  make  a  \ery  considerable 
addition  to  the  true  value  of  the  plaintiff's  interest  in  the  estate. 

We  find,  thei'efore,  that  the  facts  are,  that  there  was  a  conveyance  of  all  the 
plaintiff's  interest  in  these  premises  made  to  trustees,  in  trust  to  sell  for  the  benefit  of 
creditors,  and  that  by  a  person  in  the  very  embarrassed  state  [158]  in  which  the 
plaintiff  then  manifestly  was.  Although  the  conveyance  was  executed  in  the  month 
of  May,  liSOl,  no  valuation  was  made  till  the  end  of  that  year,  (December).  The  sale 
was  then  immediately  fixed  for  the  6th  of  Februaiy,  1802,  a  bad  time  of  the  year 
most  clearly  for  appointing  the  sale  of  an  estate  by  auction,  and  therefore  unwisely 
adopted.  It  is  admitted  that  the  defendant  Coui-t  was  the  person  who  was  employed 
as  auctioneer  upon  that  occasion,  and  it  was  therefore  his  business  and  duty  to  sell 
the  estate  to  the  best  advantage  for  the  vendor.  It  turns  out,  however,  that  although 
many  persons  were  present  attending  the  sale,  there  was  no  bidding  offered  for  this 
pioperty.  Why  that  so  happened  we  do  not  know,  for  there  is  no  information 
furnished  by  the  party  most  capable  of  giving  it.  The  defendant  merely  sa3's  that 
the  estate  was  put  up  to  auction,  and  tfiat  he  acted  as  auctioneer,  and  that  no  one  bid 
a  sufhcient  price.  But  in  fact  no  one  appears  to  have  bid  at  all.  Then  he  is  asked, 
with  pi'opriety,  as  to  the  time  when  he  first  formed  an  intention  to  become  the 
purchaser,  and  to  that  he  does  not  think  proper  to  give  any  satisfactory  answer. 
Indeed,  the  defendant  states  his  case  throughout  in  his  answers  in  a  way  which 
necessarily  requires  that  I  should  observe  upon  it.  As  to  most  of  the  particular  facts 
respecting  which  he  is  interrogated,  he  says  he  knows  nothing.  As  to  the  time  when 
he  first  intended  to  become  the  purchaser,  he  says  he  does  not  know  whether  it  was 
on  the  day  when  he  put  up  the  estate  to  sale  by  auction  [159]  or  not.  In  answer  to 
the  question  of  what  passed  at  the  auction,  he  only  says  that  there  was  no  bidding  to 
the  best  of  his  recollection  and  belief.  One  thing,  however,  is  quite  clear,  and  that  is, 
that  he  himself  offered  to  become  the  purchaser  of  the  estate  the  very  next  day. 
Under  all  the  circumstances,  then,  standing  so  entirely  unexplained, — the  defendant 
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giving  no  sort  of  account  of  what  passed  at  the  time  of  tlin  a\iction, — tmt  stating  any 
thing  that  was  done  l)y  himself  as  auctioneer  towards  attempting  to  put  up  the  estate 
for  sale, — nor  bringing  forward  a  single  witness  to  give  any  evidence  or  explanation 
of  any  part  of  his  conduct,  or  of  the  business  of  the  day, — surely  I  may  appeal  to  any 
one  who  hears  me,  or  to  any  man  of  understanding  and  plain  common  sense,  whether 
strong  suspicion  must  not  necessarily  attach  to  the  conduct  of  an  auctioneer  who  buys 
an  estate  under  such  dubious  circumstances.  At  the  auction  by  whicli  he  was  employed 
to  sell  the  property  there  was  no  bidding  for  the  particular  lot,  and  for  that  one  only  ; 
and  when  called  upon  for  an  e.vplanation,  he  gives  no  account  whatever  of  any  thing 
which  took  place  upon  the  occasion  as  to  any  eft'ort  made  by  him  towards  selling  at 
the  pul)lic  sale  the  estate  which  he  himself  proposed  to  buy,  and  actually  agreed  to 
purchase  the  very  rie.xt  day  by  pri\ate  contract ! 

Under  such  circumstances  as  these,  I  cannot  but  consider  myself  jurlicially  bound 
to  believe  that  the  defendant  Court  had  determined  within  [160]  himself,  when  he 
mounted  the  chair,  to  become  the  ])urchascr  of  the  estate  which  be  was  eng.iged  as  an 
auctioneer  to  sell  ;  and  1  am  quite  sure  that  if  I  were  to  allow  this  to  1)0  done  in  the 
present  case,  I  should  hold  out  encouragement  to  every  auctioneer  in  the  kingdom  to 
take  a  similar  advantage  of  his  own  culpable  neglect  of  duty. 

It  was  said  that  there  is  no  legal  objection  to  an  auctioneer,  although  he  may  have 
been  employed  to  sell,  becoming  himself  a  pin-chaser  afterwards  of  the  very  same 
estate  ;  and  that  when  he  has  once  retired  from  his  duty,  he  becomes  an  indifTerent 
pei-son,  and  is  then  capable  of  treating  with  the  owner  for  the  purchase  on  his  own 
account.  I  do  not  deny  that  in  general  and  ordinaiy  cases  he  may  do  so;  as  where 
a  person,  in  all  other  respects  a  stranger,  is  merely  employed  foi-  the  time  as  the 
auctioneer ;  but  I  deny  that  in  such  a  case  as  this,  and  under  the  circumst<iuces 
diisclosed  to  the  Court  by  this  proceeding,  he  could  purchase ;  because  in  this  case  I 
consider  that  the  person  who  acted  as  auctioneer  was  so  connected  with  the  parties 
that  his  agency  must  be  considered  to  have  continued  after  he  h,ad  descended  from 
the  rostrum  :  for  where  1  see  so  intimate  a  connection  so  long  subsisting  Victween 
parties  so  situated  as  these  unfortunately  were,  and  find  a  purchase  made  of  the 
employer's  estate  so  immediately  following  an  ineti'cctual  attempt  to  sell,  I  am  bound 
to  say  that  the  ])arty  purchased  as  auctioneer,  or  at  least  while  his  general  duty  con- 
tiinied.  I  am  clearly  of  opinion  that  an  auctioneer,  while  his  employment  con-[161]- 
tinues,  caiuiot  puichase  the  estate  which  he  is  engaged  to  sell  :  and  that  opinion  is 
founded  on  the  well  known  and  established  rule  of  equity,  that  persons  who  are  in 
any  way  invested  with  a  trust,  or  an  employment  to  lie  performed  by  them  to  the 
advantage  of  their  cestui  (|ue  trust,  or  principal,  are,  jirima  facie,  virtually  disqnalilied 
fi'om  ])lacing  themselves  in  a  situation  incompatible  with  the  hnnest  discharge  of 
their  duty. 

The  present  flcfcndant,  however,  made  the  purchase  now  lnought  before  the  Court, 
under  circumstances  which  arc  suflicicnt  to  disable  him  from  retaining  it  on  many 
other  giounds  of  objection,  each  of  which  would  be  singly  sutlioiont  to  authorize  iv 
Court  of  Kqnity  to  set  it  aside.  There  are,  indeed,  so  many  fcatiu'es  of  fraud  in  this 
case,  and  they  so  characterize  the  transaction  of  this  pin-(,'hase,  as  to  make  it  impossible 
for  the  Court  to  withhold  its  interference  in  setting  it  aside. 

[Having  recapitulated  the  ciicmnstances  attending  the  original  admeasurement 
and  valuation.  I  Now  I  cainiot  but  suspect  (continued  his  Lordship),  that  that 
pretenduil  valuation  of  the  defendant  and  his  fathci-  was,  in  many  respects,  actually 
aufl  in  truth,  the  valuation  of  the  defendant  himself;  but  (!vcn  if  it  wore  not,  il  wa.-t 
the  valuation  of  his  father  whom  he  adnuts  he  assisted  in  the  moans  of  making  it,  and 
he  was  at  tli.it  lime  intimately  associated  with  him  in  th(^  business  of  [162]  a  snrvcyoi', 
in  which  he  had  been  a  very  short  time  before  in  actu.il  partnership  with  him  :  and 
soon  after,  when  his  father  gave  up  business,  ho  suco-cdcd  him,  as  was  n.itnral.  upon 
his  retirement,  taking  the  very  same  employment  wholly  upon  hinisolf,  and  rcuitinning 
to  act  (ill  consequence,  no  doubt,  of  the  former  connection)  in  whatever  couM  be  done 
by  him  in  the  way  of  his  business  in  the  concerns  of  this  very  propiu'ty.  |  His  I.Drflshjp 
then  again  adverted  to  the  circumstances  under  which  the  oll'or  to  |)urcli.iso  h.id  boon 
made,  and  which  was  so  inst-antly  accepted  and  conoliidod.]  My  that  I'onlrao.t  tho 
trustees  gave  the  purchaser  an  interest  far  beyond  in  (|Uantity  the  oslonsiblc  and 
stipulated  consideration  of  the  |)urcha.se-monoy,  for  (indopendenlly  of  tho  inado<puicy 
of  price  of  the  estate  it.self)  thoy  conveyed  to  him  the  plaint ilFs  right  to  tho  limber; 
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bee<iusc,  if  the  coiitnict  was  a  good  one  in  any  respect,  in  bu\'ing  the  plaintift"'s  interest 
without  reserve,  he  clearly  bought  the  right  to  the  timljer  as  much  as  to  any  other 
part  of  the  estate,  for  all  the  interest,  right,  and  title  of  the  tenant  for  life  were  con- 
veyed by  the  trustees  to  the  purchaser.  It  is  a  prominent  trait  in  this  case,  that  the 
timber  was  overlooked  in  the  bai-gain  ~^.  Then  the  value  of  this  property,  which  had 
been  estimated  at  .o771.  7s.  4d.,  exclusive  of  the  value  of  the  timber,  is  pretty  clearly 
shewn  by  what  took  place  after  the  purchase.  [His  Lordship  adverted  to  the 
important  [163]  facts  of  the  mortgage  to  Waldron  and  lease  to  Stokes,  &c.,  as  stated 
among  the  circumstances  of  the  case.] 

It  was  said,  indeed,  at  the  bar,  that  the  including  the  timber  in  the  purchase,  (if 
it  were  included)  was  a  mistake  ;  for  that  it  was  not  in  fact  sold,  because  not  included 
in  the  valuation.  A  mistake  I  agree  it  undoubtedly  was,  in  the  miWest  way  of  con- 
sidering it ;  but,  if  it  were  no  more,  it  is  precisely  that  kind  of  mistake  which  operates 
in  Equity  to  prevent  the  person  employed  as  auctioneer  to  sell  the  estate,  from  being 
himself  entitled  to  be  considered  a  fair  purchaser.  If  the  timber  was  not  sold,  in  point 
of  fact,  by  the  contract,  it  was  in  point  of  law ;  and  the  purchaser,  if  he  had  a  right 
to  any  thing  under  it,  would  also  have  a  right  to  the  timber  by  the  terms  of  the 
conveyance. 

But  I  think  I  may  rest  mj^  judgment  in  this  case  altogether  on  the  facts  in  evidence, 
shewing  that  the  defendant  as  auctioneer,  on  the  6th  of  Februar\^,  undertook  the 
performance  of  a  stipulated  duty  towards  his  employers  (the  trustees),  that  of  selling 
the  estate  by  auction,  of  the  inetticacy  of  which  he  does  not  pretend  to  give  any  account, 
and  his  own  immediate  purchase  from  them  of  the  trust  estate  :  and  I  may  appeal  to 
the  Bar,  whether  there  would  not  be  found  in  that  alone,  amply  sutlicient  ground  to 
authorize  and  require  a  Court  of  Equity  to  set  aside  a  purchase  so  made,  if  application 
had  been  made  re-[164]-cently  afterwards  for  that  purpose,  1)}'  the  tenant  for  life. 

The  case  of  Andrcivs  v.  Moichray,  which  has  been  relied  on  for  the  defendants,  is 
nothing  at  all  like  this  in  its  circumstances,  nor  can  the  principle  of  that  decision  be 
applied  to  a  case  of  this  kind.  That  case  is  very  accurately  reported,  and  whatever 
I  may  have  thought,  or  still  think  of  that  decree,  pronounced  by  two  such  learned 
Judges,  I  feel  myself  bound  to  abide  by  the  doctrine  which  it  called  forth,  as  applicable 
to  the  particular  facts  and  circumstances  of  that  case.  There  are,  on  the  other  hand, 
very  many  authorities  which  support,  on  principle,  the  power  of  Courts  of  Equity  to 
take  cognizance  of  such  frauds  as  these  (and  which  constantly  come  before  the  Lord 
Chancellor  in  cases  of  bankruptcy),  and  establish  that  agents,  auctioneers,  and  other 
persons  so  situated,  are  not  capable  of  purchasing  *^,  by  reason  of  the  duties  which  they 
have  to  fulfil. 

On  principles  of  public  policy  alone,  however,  I  think  I  might  be  justified  in 
entertaining  the  opinion  that  a  Court  of  Equity  ought  not,  upon  proof  of  the  facts 
which  have  been  revealed  in  this  cause,  to  suffer  this  bargain  to  stand. 

Then  arises  the  question  whether  the  length  of  time  which  has  been  allowed  to 
pass  before  the  [165]  purchase  was  sought  to  be  set  aside  or  complained  of  necessarilj', 
operates  as  a  bar  to  a  party  claiming  relief  through  the  medium  of  a  Court  of  Equity 
in  such  a  case  as  this. 

Before,  however,  I  enter  upon  the  opinion  which  I  hold  as  to  that  pait  of  the  case, 
I  think  it  necessary  to  make  an  observation  upon  the  conduct  of  the  trustees,  who  are 
defendants  in  this  case.  The  circumstances  which  have  been  brought  before  the  Court 
in  the  course  of  this  investigation,  certainly  very  considerably  implicates  the  trustees 
in  the  guilt  (I  do  not  mean  morally)  of  a  total  neglect,  at  least,  of  the  duty  which 
they  took  upon  themselves  in  accepting  the  trust  from  which  naturally  resulted  an 
implied  undert<aking  to  execute  it  faithfully.  That  duty  they  have  not  in  any  one 
respect  performed  :  for — not  to  repeat  what  I  have  already  strongly  urged  on  the  topic 
of  their  having  given  up  the  estate  in  the  manner  which  they  did,  for  so  inadequate 
a  consideration  so  very  considerably  below  the  fair  value,  disregarding  the  palpable 
omission,  in  the  alleged  valuation,  of  any  account  or  estimate  of  the  timber — they 
sold  for  5001.  the  property  which  this  distressed  man  had  entrusted  to  them,  and 
which  they  knew  to  be  worth  .5771.  ;  but  they  did  not  even  then  take  the  common 
measures  to  secure  to  their  cestui  que  trust  the  inadequate  fruits  of  that  improndent 

*'  Vide  Peacock  v.  Evans,  16  Ves.  516,  517. 

«2  Ex  parte  Bennet,  10  Ves.  381.     Ex  parte  Jamea,  ante. 
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bargain.  Xor  can  I  give  them  even  the  advantage  of  a  conjecture  that  they  might 
have  been  ignorant  of  the  leal  vahic  of  the  ])roperty,  or  of  what  they  were  doing 
throughout  ;  [166]  for,  without  insisting,  as  I  might  do,  on  its  being  their  duty  to 
inform  themselves  on  matters  of  so  great  importance  and  moment,  so  gross  ai-e  the 
circumstances  of  this  case  on  the  part  of  the  principal  defendant,  and  so  negligent  have 
they  (the  trustees)  been  in  passively  suffering  them,  that  I  am  absolutely  compelled, 
judicially,  on  the  evidence,  to  impute  to  them  knowledge  of  all  the  circumstiinces 
which  aggravate  the  conduct  of  the  defendant  Court.  Then  they  let  him  into  posses- 
sion, almost  immediately,  without  his  paying  a  shilling  of  the  purchase  money,  when 
they  ought  to  have  withheld  the  possession  until  it  had  been  paid.  They  do  not 
require  him  to  pay  the  purchase  money  for  nearly  a  year  after  he  took  possession,  nor 
do  they  then  demand  any  interest  for  the  intermediate  time  during  which  he  retained 
it  in  his  hands.  Throughout  all  the  tran.sactions,  therefore,  I  must  say,  that  1  consider 
the  supine  conduct  of  the  trustees  exceedingly  culpable  ;  and  however  respectable 
these  persons  may  be  in  life  (and  I  think  that  aggravates  their  conduct),  they  have  in 
this  case  been  proved  guilty  of  gross  negligence  and  l)reach  of  duty.  They  have,  in 
some  measure,  identified  themselves  with  the  principal  defendant  the  auctioneer,  having 
by  their  neglect  held  out  a  temptation  to  entice  him  into  a  trap,  and  he  has  in  turn 
caught  them  in  his.  Nor  is  it  any  excuse  for  the  trustee  who  has  not  taken  an  active 
part  on  himself  in  the  course  of  these  transactions,  that  he  had  nothing  to  do  with  the 
conduct  of  the  other  to  whom  he  left  the  management  of  the  matter ;  [167]  for  where 
several  trustees  leave  the  entire  performance  of  the  duties  of  the  trust  to  one,  all  are 
equally  responsible  for  the  faithful  and  diligent  discharge  of  their  joint  and  several 
duty  l)y  that  one  to  whom  they  have  delegated  it. 

[Adverting  again  to  other  facts  in  the  case,  his  Tjordship  then  continued.]  Even 
on  the  facts  wliich  aic  thus  stated  and  admitted  upon  the  record,  can  any  man  of  plain 
understanding,  for  a  moment,  doubt  the  gross  impropriety  of  the  conduct  of  the 
auctioncei',  bound  as  he  was  by  the  duties  of  his  situation  to  take  care  of  the  interest 
of  his  employers  ;  and  if  he  has  misconducted  himself,  it  is  rlear  that  the  delinquency 
of  his  misconduct  must  in  part  attach  to  the  trustees,  l)y  whose  neglect  he  has  been 
enabled  to  do  so  much  mischief :  they,  therefore,  must  participate,  in  some  degree, 
in  the  consequences.  Under  the  circumstances  of  this  case,  I  venture  to  ask,  if  this 
contract,  so  entered  into  and  completed,  had  been  at  the  time,  or  within  any  reasonable 
period  afterwards,  brought  under  the  consideration  of  a  Court  of  K([uity,  it  could  have 
been  suH'ered  to  stand  for  a  moment. 

Then,  say  the  defendants,  this  transaction  took  place  so  long  ago  as  twelve  years 
before  the  filing  of  the  bill,  during  all  which  time,  there  has  been  a  perfect  acquiescence 
on  the  part  of  all  persons  interested,  and  no  complaint  has  evei-  been  made.  Now- 
giving  every  credit  to  such  an  argument,  to  which  generally,  and  in  ordinary  cases,  it 
would  [168]  bo  entitled,  on  the  solid  gro\nid  that  there  may  l)e  mi.schief  in  disturbing 
titles  sanctioned  by  long  ac(|uiesccnco  of  pai'tics  interested  and  who  were  not  ignorant 
of  their  lights,  as  well  as  on  the  [)rinciple  (which  experience  has  for  ages  justified  and 
which  is,  therefore,  recognized  and  adopted  by  the  several  Courts  of  Law  and  Ivpnty 
in  this  kingdom)  that  it  is  freifucntly  better— where  transactions  of  long  stJinding, 
oiiginally  not  well  founded,  have  been  sufi'ered  to  lie  dormant — to  endure  the  old 
injustice  than  induce  a  new  injury ;  I  cannot  but  consider  that  in  the  present  ease 
theie  is  a  very  satisfactory  answer  to  be  given  to  that  alignment  well  founded  lus  it  is, 
and  entitled  to  great  attention  ;  and  that  is,  that  during  all  the  intermediate  time 
which  has  el.i|)sed  between  the  imiieached  transaction  and  the  filing  of  this  bill,  the 
plaiutid'  has  been,  in  conse(|ueiicc  of  his  debls  .and  his  poverty,  completely  non 
compos  sui. 

They  s;iy,  however,  that  he  came  ovci'  from  the  Isle  of  Man  for  the  purpose  of 
executing  the  deed,  and  that  he  did  execute  i(  without  making  any  objection.  Now 
upon  that  I  will  state  what  has  occurred  to  me.  The  execution  of  the  deed  by  him 
was  either  a  necessary  or  an  unnecessary  act :  if  it  w;i8  an  inniccessary  act,  why  .should 
he  be  brought 'over  to  execute  it,  unless  indeed  it  were  for  the  purpose  of  giving  «onio 
colour  to  a  transaction  which  required  so  much,  and  which,  without  it,  would  not  bear 
investigation.  Still  if  it  were  unnecessary,  it  would  be  nugatory  in  olVoct.  If  it  worn 
necessary  that  the  plaint  ill  [169]  should  join  in  the  conveyance,  in  order  to  complete 
and  perfect  the  defendant  Court's  title  by  such  an  act  — then  lot  us  see  under  what 
circumstances  and  by  what  means  it  was  brought  about  in  this  cnso.     The  trustees 
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wrote  to  the  plaintiff,  circumstanced  as  he  was,  a  letter,  reqiiii'ing  him  to  come  over 
for  the  purpose  of  signing  the  deed  ;  and  in  that  letter  they  threaten  him,  that  if  he 
do  not,  the  annuity  of  1501.  will  be  withheld  from  him  I  Such  a  mode  of  proceeding 
— towards  a  man  situated  as  the  plaintiff  at  that  time  was — in  such  very  distressed 
circumstances — living  abroad,  whither  he  had  retired  with  his  family,  from  a  fear  of 
his  creditoi's,  with  nothing,  most  probably,  but  that  annuity  to  subsist  upon — must 
have  had  most  assuredly  the  effect  of  placing  him  in  complete  and  absolute  duress.  If 
therefoi'e  the  conveyance  by  the  plaintiff'  was  not  necessary,  it  can  have  no  effect ;  and 
if  it  were  necessary,  it  is  rendered  null  and  void  by  the  circumstance  of  undoubted 
duress,  under  which  it  was  executed.  I  therefore  put  the  execution  of  that  deed  by 
the  plaintiff  altogether  out  of  the  question  :  for  I  cannot  treat  it  as  any  thing  like  an 
effectual  confirmation  of  the  contract  for  sale  of  these  premises,  which  had  been  so 
made  by  the  trustees  :  and  I  am  bound  judieiallv  to  regard  it  as  wholly  nugatory, 
both  against  the  defendant  and  the  trustees. 

Then  the  onl\'  substantial  objection  is  the  length  of  time  which  elapsed  before  any 
step  was  taken  by  the  plaintiff.  The  bill  was  filed  in  1815  :  and  [170]  the  transaction 
was  certainly  entirely  concluded  in  February,  1803.  Now  even  if  this  were  a  case  of 
a  claim  of  legal  estate,  the  right  would  not  have  been  bai'i-ed  at  law  by  the  Statute 
of  Limitations  ;  but,  if  it  had,  a  Court  of  Equity  would  not  be  precluded  in  such  a 
case  as  this  from  affording  the  party  relief.  Although  Courts  of  Equity,  for  the  sake 
of  convenience,  have  usually  adopted  on  the  principle  of  that  statute,  and  as  it  were 
by  analogy  to  it,  a  lestrictive  rule  which  has  been  found  to  be  of  considerable  practical 
utility,  as  to  a  limitation  of  time  for  the  commencement  of  suits,  generally  ;  yet  those 
Courts  ha^'e  always  exercised  a  discretionary  power  of  relaxing  that  rule  wherever 
circumstances  have  required  it,  and  it  has  been  found  not  adapted  to  meet  the  justice 
of  any  particular  case  *.  Now  surely  this  of  all  others  is  peculiarly  such  a  case  as 
demands  a  relaxation  of  that  rule  of  practice.  Having  regard  to  the  utterly  impotent 
situation  of  the  party  during  the  whole  of  the  intermediate  time,  how  can  he  be  con- 
sidered to  have  lost  his  right  to  redress  ?  He  continued  to  reside  in  the  Isle  of  Man, 
where  he  had  sought  refuge,  under  the  same  insuperable  embari'assments  as  had 
originally  driven  him  there.  I  do  not  know  the  extent  of  his  means  whilst  he  remained 
there  beyond  the  annuity  of  1501.,  or  whether  any  of  his  debts  had  then  been  paid 
during  his  retreat ;  but  we  find  [171]  that  he  was  so  circumstanced,  during  the  whole 
time,  as  that  he  was  not  able  to  return  to  England  till  the  year  1813  :  and  I  would 
ask  what  lawyer'  in  the  kingdom  will  say  that — where  a  party  has  laboui-ed  under 
a  fraud,  practised  upon  him  in  1 802,  when  he  was  living  out  of  the  kingdom  in  conse- 
quence of  the  embarrassed  state  of  his  afi'airs,  which  obliged  him  to  remain  abroad  till 
1813 — he  therefore  loses  all  right  to  have  justice  dealt  out  to  him  by  a  Court  of  Equity 
on  his  return  at  that  time,  when  he  claims  to  be  restored  to  his  property  of  which  he 
has  been  in  the  mean  while  deprived  by  the  effect  of  that  fraud  ?  I,  for  one,  certainly 
think  that  he  does  not ;  and  that  therefore  there  is  not  in  the  present  case  any  sort 
of  ground  for  maintaining  that  objection. 

I  am  clearly  of  opinion  that  the  plaintiff  has  fully  made  out  his  case  ;  for  there 
have  been  disclosed  such  facts  in  the  cour.se  of  this  investigation  as,  on  principles  of 
public  policy,  render  it  impossible  that  this  tran.saction  can  be  permitted  to  stand. 
And  I  will  add,  that  the  circumstances  of  this  case  aH'ord  ample  ground  for  granting 
the  relief  which  is  prayed  by  the  bill :  for  not  only  do  they  authorize  the  interference 
of  the  Court  on  behalf  of  the  plaintiff ;  but  they  also  plainly  evince  the  wisdom  of 
adopting  in  judicial  proceedings  those  principles  of  public  policy  which  have  since 
been  constantly  recognized  and  acted  upon  by  Courts  of  Equity  in  administering  relief 
in  all  cases  of  this  nature. 

[172]  His  Lordship  then  pronounced  the  following 

Decree. 

Declare  the  purchase,  by  the  defendant  Court  of  the  plaintiff  Oliver's  life  interest 
in  the  estate  and  premises  in  the  pleadings  mentioned,  to  have  been,  under  all 
the  circumstances,  improperly  made  by  the  defendant,  and  that  it  ought  to  be  set 
aside — and  decree  the  same  accordingly. 

*  Vide  Tlie  Warden,  &c,,  of  St.  Paxil's  v.  The  Bishop  of  Limoln,  ante,  vol.  iv.  p.  86. 
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Let  the  conveyance  stand  as  a  security  to  defendant  Court  for  payment  of  what 
should  be  found  to  be  due  on  the  balance  of  the  account  directed. 

Refer  it  to  the  Deputy  Kemembrancer  to  take  an  account  of  the  purchase-money, 
and  to  compute  interest  and  to  take  an  account  of  the  rents  and  profits  received  by  the 
defendant  Court,  or  (&c.) — to  charge  him  with  the  amount  of  the  tine  or  premium 
received  from  Stokes  in  respect  of  the  lease  ;  to  set  an  occupation  rent  on  the  premises 
during  the  occupation  by  Court,  and  to  make  ainnial  rests — what  should  be  found  to 
be  due  from  Court  to  be  paid  in  reduction  of  the  purchase-money  and  interest — to  make 
allowances  for  all  material  repairs  and  lasting  improvements,  and  whatever  part  should 
not  have  been  satisfied  by  the  rents  and  profits,  to  be  added  to  the  purchase-money. 
Upon  payment  by  the  [173]  plaintitt' of  what  should  be  found  to  be  due  to  defendant 
Court :  to  direct  him  to  re-convey  the  premises  to  plaintiff,  free  from  incumbrances, 
Waldron  (the  incumbrancer,  who  had  been  since  satisfied)  to  join  in  the  conveyance — 
to  take  an  account  of  the  timber  felled,  and  how  dispo.sed  of,  and  of  all  waste  committed 
by  Court  or  persons  claiming  under  him,  and  to  set  a  value  thereon. 

The  costs  of  the  plaiutiil  to  the  hearing  to  be  taxed,  and  paid  to  him  l)y  defendant 
Court — the  costs  of  defendants  Waldron  and  Stokes  to  be  paid  to  them  by  the  plaintiff 
in  the  first  instance,  and  afterwards  to  be  i-cpaid  by  the  defendant  Court  to  him. 

The  l)ill  to  be  dismissed  as  against  Stokes:  and  as  between  the  jilaintill' and  defen- 
dant Hill  and  Kullbrd,  (the  trustees)  the  Lord  Chief  Baron  does  not  think  fit  to  give 
any  costs  on  either  side — the  bill  to  be  dismissed  as  against  them — and  the  injunction 
to  stay  waste  to  be  continued. 

Keserve  costs  and  further  directions,  with  liberty  to  the  parties  to  apply  to  the 
Court  in  the  mean  time. 


[174]  YoRKE,  Esq.  r.  Ogden  and  Another.  Demurrer.  Saturday,  12th  Feb. 
18-20. — The  statute  of  the  4th  Anne,  c.  16,  docs  not  affect  the  action  on  tlie  bail- 
bond,  when  brought  by  the  sheriff',  and  he  may  sue  on  it  in  any  Court,  and  is  not 
restricted  to  that  in  which  the  original  action  was  brought :  and  therefore  on  a 
general  deminrer  to  an  action  by  the  slierill  on  a  bail  bond  forfeited,  on  the  ground 
that  the  action  on  the  bond  appeared  by  the  declaration  to  have  been  lii'ought 
in  a  different  Court  from  that  out  of  which  the  original  process  is.sued,  the  Court 
gave  judgment  for  the  plaintiff, 

The  plaintiff  (sheriff  of  the  county  of  York)  brought  the  present  action  in  this 
Court  against  the  defendants  on  a  bail-bond,  conditioned  for  the  appearance  of  the 
principal  in  the  Court  of  Common  Pleas,  and  the  condition  being  set  out  in  the  declara- 
tion, the  defendants  put  in  a  general  demurrer,  in  which  the  plaintitl' joined. 

Tindal,  in  support  of  the  demurrer,  submitted,  that  the  objection,  in  this  ease, 
of  the  |)laintiir  having  brought  his  action  in  this  Court  on  a  liond  given  for  the  defen- 
dants Jippcaraiice  in  an  action  in  the  Common  I'leas,  a|)|)earing  on  the  face  of  the 
pleadings,  allorded  good  ground  for  general  demurrei',  u))on  which  theipiestions  would 
be,  whether  the  statute  4  Anne,  c.  IG,  s.  20,  had  liniitc<l  the  juri.sdiction  in  actions 
upon  bail-bonds  to  the  Court  in  which  the  original  action  was  lirouglit,  and  whether 
it  were  applicable  lioth  to  the  sheritVand  to  the  assignee. 

First,  he  contended,  that  the  action  on  the  bail-lujnd  must,  according  to  the 
authorities  *,  be  brought  in  the  same  Court  as  that  out  of  which  the  process  in  the 
original  action  issued  :  and  foi-  [175]  that  he  cited  Fiand.i  v.  7'((///(;r  (I'xirnes,  !)2),  Cluslrr- 
tm  V.  Middkhurd  (1  Bur.  G42),  MorrU,  AssiijitKC,  <tr.  v.  Uixs  (2  151.  lie]),  .s.'i^s),  hi-run  v. 
Healop  awl  Gilpin  (C  T.  Iv.  'Mti) ;  and,  seconrlly,  that  the  statute  extended  to  thosherill" 
as  well  as  to  the  a.ssignce,  the  words  of  the  stjituto  being,  "And  if  the  said  bail-bond 
or  assigtunent"  (&cl),  Dcmul/i/  v.  Ilurdai/  (S  T.  K.  ir)2),  where  the  Court  held  that 
distinction  immaterial.  He  therefore  urged,  that  the  plaintiff  having  stat^jd  the 
condition  of  the  l)ond  in  the  <leclaration,  lia<l  put  himself  out  of  Court. 

Campbell,  contra,  conteiuled  that  there  wa.s  no  ground  for  this  demurrer.  If 
there  was  any  thing  in  the  olijection,  he  sulitnitted  it  shonlil  have  been  pleaded  in 
abatement,  or  it  should  have  lieen  miule  the  subject  of  a  special  applic-ation  to  liio 
Court  to  stay  the  proceedings  on  the  bail-boml — that  it  was  not  u  point  of  law  but  of 


*  Tidd's  Pr.  7th  edit.  p.  32.!. 
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practice  merely  :  and  that  all  the  cases  cited  in  support  of  this  demurrer  were  cases 
of  application  hy  motion. 

He  then  insisted,  that  the  sheritl'  was  not  within  the  statute  of  Anne,  as  he  was 
entitled  at  common  law  to  sue  on  the  liond  when  forfeited  ;  for  he  was  an  obligee 
suing  an  obligor  :  and  that  as  the  statute  does  not  require  the  plaintiff  to  sue  in  any 
particular  Court,  special  circumstances  might  justify  his  suing  in  a  Court  out  of  which 
the  original  proce.ss  did  not  issue.  The  words  of  the  act  are,  that  "  the  plaintiff  in 
such  [176]  action,  after  such  assignment  made,  may  bring  an  action  and  suit  there- 
upon in  his  own  name."  Even,  therefore,  if  this  had  been  the  case  of  an  assignee 
of  the  sherift',  the  demurrer  could  not  be  supported  on  the  statute  :  and  if  there  were 
an}'  such  rule  in  the  Courts,  as  that  the  action  on  the  Ixiil-bond  should  be  brought 
in  the  Court  wherein  the  original  action  was  pending,  it  must  have  been  made  for 
purposes  of  convenience  merely  ;  and  parties  seeking  to  avail  themselves  of  it,  must 
do  so  by  special  application,  not  by  general  demurrer,  which  necessarily  admits  the 
jurisdiction  of  the  Court. 

In  the  case  of  an  action  brought  on  the  bond  by  the  sheriff',  he  insisted  this  precise 
point  had  already  been  ruled  by  the  Common  Pleas,  in  NeiLinan  ami  Baker  v.  Fauciit 
(1  Hen.  Bl.  6-31),  where  on  a  rule  to  shew  cause  why  the  proceedings  on  the  bail-bond 
should  not  be  set  aside,  the  Court  held  that  the  statute  of  Anne  did  not  apply  to 
the  sheriff";  and  that  therefore  he  was  not  restricted  to  sue  in  the  Court  in  which 
the  original  action  was  brought. 

Tindal.  in  reply,  admitted  that  the  eases  which  had  been  determined  in  the  King's 
Bench  could  not  stand  with  that  decided  in  the  Common  Pleas ;  but  he  submitted 
that  the  former  were  the  best  founded  :  and  he  observed  that  the  case  of  Donatty  v. 
Barclay  was  the  latest  determination,  and  that  that  applied  to  the  case  of  a  sheriff. 

[177]  On  the  <|uestion  whether  a  general  demurrer  was  the  proper  mode  of 
availing  himself  of  the  present  objection  by  the  defendant,  he  submitted  that  the 
rule  was,  that  wherever  the  objection  was  apparent  upon  the  pleadings,  it  might  be 
taken  advantage  of  by  general  demurrer,  and  that  whether  the  ground  were  want 
of  jurisdiction  or  any  other ;  and  therefore,  if  on  the  face  of  this  declaration  the 
Court  must  necessarily  see  that  the  action  should  have  been  brought  in  another 
Court,  and  that  they  have  no  authority  in  the  case,  they  might  give  judgment  for 
the  defendant  on  that  demurrer, — The  King  v.  Fearnley  (1  T.  K.  316) ;  and  he  ought 
not,  in  such  a  case,  to  be  driven  to  a  plea  in  abatement  which  must  necessarily  be 
filed  in  four  days,  and  verified  by  affidavit. 

Cur.  adv.  vult. 

The  Lord  Chief  Babon  now  delivered  the  judgment  of  the  Court : 

We  are  of  opinion  that  the  statute  of  the  4th  of  Anne  does  not  affect  the  right 
of  sheriffs  to  sue  on  the  bail-bond,  for  the  act  does  not  in  any  way  allude  to  the  action 
by  the  sheriff'  himself,  which  he  was  entitled  to  bring  by  the  common  law  Ijefore  that 
statute  was  passed  :  and  the  shei'iff  takes  a  bail-bond  on  his  own  risk. 

The  cases  which  have  been  cited  in  support  of  this  demurrer,  as  determined  by 
the  Court  of  [178]  King's  Bench,  are  quite  distinguishable  from  this.  In  the  case 
of  Morru  v.  Bees  the  action  was  brought  by  the  assignee  of  the  sheriff',  and  in  Dixm, 
V.  Heslop  and  Gilpin,  and  the  more  recent  case  of  Donatty  v.  Barclay,  the  actions  had 
been  removed  from  an  inferior  Court.  The  case  from  the  Court  of  Common  Pleas, 
on  the  other  hand,  which  was  cited  in  support  of  the  present  proceeding  {Newman  and 
Baker  v.  Faucitt),  is  precisely  in  point ;  and  it  was  there  held  that  the  sheriff  might 
sue  in  either  of  the  Courts. 

On  the  authority  of  that  case  therefore,  and  considering  that  the  sheriff  has  a 
right  to  bring  an  action  on  a  bail-bond  forfeited  at  common  law,  independently  of  the 
statute,  we  are  of  opinion  that  this  demurrer  c.innot  be  supported  ;  therefore  there 
must  be  judgment  for  the  plaintiff. 

Per  Curiam.     Judgment  for  the  Plaintiff. 

End  of  Hilary  Term. 
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[179]    Reports  of  Cases  Argued  and  Determined  in  the  Court  of  ExcHEyuKR, 
AND  Exchequer  Chamber,  Easter  Term,  1  Geo.  IV. 

Mejioranda. 

[Hilary  V.aeatioii.] 

In  the  course  of  this  Vacation,  now  patents  of  precedency  were  granted  to  the 
Connsel  wiiose  patents  had  expired  on  the  Demise  of  the  down,  in  the  last  Term; 
and  they  again  took  their  seats  within  the  Bar. 

K.  M.  Casberd,  Es(|.  was  appointed  one  of  His  Majesty's  Coun.sel  in  the  Law. 

Mr.  Serjeant  Ileywood  was  made  Chief  Justice  of  the  Great  Sessions  for  the 
Counties  of  Carmarthen,  Pembroke,  and  Cardigan  ;  and 

[180]  Mr.  Serjeant  Marshall  was  appointed  a  Justice  of  the  Great  Sessions  for 
the  Counties  of  Chestei-,  Flint,  Denbigh,  and  Montgomery. 

[Easter  Term.] 

Henry  Brougham,  of  Lincoln's  Inn,  Esq.  Barrister  at  Law,  was,  during  this  Term, 
appointed  to  the  ottiee  of  Attorney -General  to  Her  Majesty  ;  and 

Thomas  Denman,  Esij.  of  Lincoln's  Iini,  Barrister  at  Law,  was,  at  the  same  time, 
appointed  Her  Majesty's  Solicitor-lTcneral ;  and  they,  in  consequence,  took  seats 
within  the  Bar. 

The  KiNfi  v.  Winstanley.  Wednesday,  3d  May  1820. — By  the  acts  of  Parliament 
pa.ssed  foi-  building,  improving,  and  maintaining  the  Liverpool  Docks,  the  cor- 
poration (who  are  trustees  for  the  purpose  of  carrying  them  into  execution)  arc 
authorized  to  levy  certain  rates  and  duties  ou  the  ships  and  vessels  entering  and 
going  out  of  the  Port  of  Liverpool :  and  they  are  empowered  to  borrow  money 
not  exceeding  600,0001.  for  the  maintenance  of  the  Docks,  by  sale  (by  auction), 
of  assigimients  of  the  rates  and  duties  (for  the  form  of  which,  see  the  case)  so 
imposed  on  the  shipping,  securing  to  the  purchasers  1001.  each,  with  interest, 
till  paid: — Held,  that  such  assignment  was  not  a  mere  chattel,  but  a  charge 
upon  the  I'ocks ;  and  theiefore  an  interest  in  land  :  and,  consequently,  that  the 
auctioneer  selling  such  assignments  cannot  be  called  upon  by  the  Excise  for  the 
higher  duty  imposed  by  the  4;i  Geo.  III.  c.  GO,  schedule  A.,  and  4.')  Geo.  III.  c.  .'?0, 
on  the  sale  thereof ;  because  they  are,  as  being  an  interest  in  land,  liable  onlj' 
to  the  lower  duty. — Trustees  appointed  by  an  act  of  Parliament  for  the  purposes 
of  the  act,  are  liable  to  duty  on  such  sales  ordered  by  them  in  the  execution  of 
the  trust. 

This  was  a  proceeding  by  scire  facias,  against  the  defendant,  who  was  a  licensed 
auctioneer,  founded  upon  his  bond  (in  the  common  form)  to  the  Crown,  for  not  having 
accoutited  for  the  duties  alleged  to  be  charged  on  certain  sales  by  [181]  auction  of 
statutory  securities  i.ssued  by  the  trustees  of  the  Liverpool  Docks,  under  the  act  of 
the  .'51  Geo.  III.  c.  143. 

The  cause  came  on  to  be  tried  before  the  I-ord  Chief  B.iioii,  .it  the  Sittings  at 
Westminster,  after  Hilary  Term,  1S19,  when  it  was  agreed,  that  a  verdict  should  bo 
taken  foi-  the  Crown,  subject  to  the  opinion  of  the  Court,  on  a  special  CJise,  which  was 
in  effect  as  follows  : 

Under  various  acts  of  Parliament,  passed  from  time  to  time,  previous  to  tho  tSl 
Geo  III.,  certain  lands  belonging  to  tho  Corporation  of  Liverpool  were  ai)poiiitod,  and 
other  lands,  tenements,  and  hereditaments,  were  purchased  by,  and  vested  in  the  saiil 
corporation,  foi-  the  purpose  of  in:d<ing,  erecting,  and  nuiintiiiniug,  (•iMlaiu  docks,  basins 
(fee.  for  the  acconimodatinn  of  shipping  in  th(!  port  of  Liverpool,  to  remain  to,  and  for 
such  uses  for  ever  :  .uul  the  coi-poration  were  thereby  iiuthorizcd  to  levy  certain  rates 
and  duties  upon  shijis  and  vessels  coming  into  and  going  out  of  the  ])ort  of  Liverpool. 
By  the  ."il  Geo.  III.  (an  act  for  the  ini])rovement  of  the  port  jukI  town  of  Livcr|Hi(>l  and 
amending  the  several  acts  relating  to  the  docks  ifec.)  after  reciting  tho  former  ai'ts,  it 
was  enacted  that  the  corporation  and  thoir  successors  should,  for  the  ]iur[H>80  of 
carrying  all  the  .said  acts  into  execution,  as  to  all  things  relating  to  tho  docks,  quays, 
b.asins,  works,  and  buildings,  erected  or  made  under  the  said  acts,  or  which  should  bo 
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erected  or  made,  be  called  and  known  hv  the  name  and  style  of  the  "  Trustees  of  the 
Liverpool  [182]  Docks  ; "  and  by  that  name  should  have  perpetual  succession,  and  be 
incorporated,  and  have  a  common  seal  ;  that  from  and  after  the  2-lth  day  of  June,  there 
should  be  paid,  and  payable  to  the  said  trustees,  and  to  their  collector,  &c.  for  every 
ship  or  vessel  (ships  in  his  Majesty's  ser\'ice  excepted)  coming  into,  or  going  out  of 
the  said  port  of  Iji\'erpool,  by  the  master,  or  commander,  or  owner  of  every  such  ship 
or  vessel,  according  to  the  tonnage  burthen  thereof,  the  several  rates  or  duties  of 
tonnage,  thereinafter  particularly  specified,  according  to  the  several  and  respective 
classes  of  voyages  in  the  said  act  described  ;  and  before  the  vessel  should  be  permitted 
to  clear  out  at  the  Custom  House  of  the  said  port  or  depart,  that  there  should  be  pay- 
able to  the  trustees,  upon  all  goods,  wares  &c.  imported  from  parts  beyond  the  seas, 
or  brought  coastwise  into  the  said  port  of  Liverpool,  or  expoited  to  parts  beyond  the 
seas  from  the  said  poit  of  Liverpool,  by  the  owner  or  owners,  consignee  or  consignees, 
of  such  goods,  wares,  merchandizes,  or  other  commodities,  certain  rates  and  duties, — 
that  the  several  collectors  should  not  permit  any  vessel  to  be  cleared  outwards,  unless 
and  until  the  rates  and  duties,  chargeable  under  the  authority  of  the  act,  should  be 
fully  paid,  and  the  owner  or  owners,  consignee  or  consignees,  of  such  goods  and 
merchandize,  should  have  produced  to  the  said  collector  of  the  customs  a  certificate 
thereof  ;  and  that  if  any  master,  etc.  should,  by  any  means  whatsoever,  elude  or  evade 
the  payment  of  the  rates  and  duties  thereby  made  payable,  to  forfeit,  besides  such 
rates  and  duties,  [183]  a  sum  of  money  equal  to  the  rates  or  duties  so  eluded 
or  evaded. 

It  was  thereby  also  enacted  that  it  should  be  lawful  for  the  trustees  to  borrow 
money  (not  exceeding  600,0001.)  on  the  credit  of  the  rates  and  duties,  and  to  assign 
the  said  rates  and  duties  to  pei'sons  advancing  money,  as  a  security  for  any  sum  or 
sums  of  money  so  to  be  Ijorrowed,  with  interest,  by  a  form  of  assignment,  the  material 
part  of  which  is  in  the  following  words  :  "  By  virtue  &c.,  we,  the  trustees  &c.,  do 
assign  unto  &c  ,  his  executors,  administrators,  succes.sors,  or  a.ssigns,  all  and  singular 
the  rates  and  duties  arising,  gratited,  and  made  payable  to  us  Ijy  virtue  of  the  said  act, 
or  of  any  othei'  act  relative  to  the  docks,  in  the  port  of  Liveipool  aforesaid  ;  and  also 
all  the  estate,  right,  title,  and  interest  of  us,  of,  in,  and  to  the  same,  to  hold  unto,  &c. 
(the  lender),  his  executors,  administrators,  successors,  and  assigns,  until  "  payment, 
with  interest,  after  the  rate  &c. :  and  such  assignment  was  made  transferrable  by 
indorsement  in  the  way  of  memorandum.  The  act  provided  that  the  persons  lending 
the  money  so  raised,  should  be  equall\'  entitled  to  respective  proportions  of  the  rates 
and  duties,  according  to  the  amount  of  their  advances  ;  and  the  assignments  were 
directed  to  be  put  up  at  auction,  the  money  borrowed  to  be  laid  out  in  building 
the  docks. 

The  trustees  of  the  docks,  in  pursuance  of  those  acts  of  Parliament,  proceeded  in 
the  erection  of  new  docks,  and  in  the  other  improvements  thereby  [184]  authorized  : 
and  they  had  raised  money  by  the  means  therein  given,  for  carr3'ing  into  execution 
the  purposes  of  the  said  acts. 

On  the  3d  December,  1816,  the  defendant,  being  a  licensed  auctioneer,  gave  due 
notice  of  holding  an  auction  sale  at  Liverpool,  of  assignments  of  the  rates  and  duties 
of  the  said  docks,  to  the  amount  of  20,0001.,  in  sums  not  less  than  1001.  each,  by  the 
"  Trustees  of  the  Liverpool  Docks,"  to  the  Collector  of  Excise  for  Liverpool,  in  whose 
collection  the  said  sale  was  intended  to  be  made  ;  and  in  pursuance  of  such  notice, 
afterwards,  on  the  Gth  of  December,  1816,  he  did  sell,  at  and  by  way  of  auction,  a  great 
many  of  the  said  assignments  on  behalf  of  the  said  trustees,  such  as.signments  being 
made  liy  the  said  trustees,  in  the  form  prescribed  by  the  act  of  51  Geo.  III.,  towards 
raising  the  sum  of  600,0001.  therein  mentioned,  on  the  credit  of  the  rates  and  duties, 
by  the  said  act  authorized  to  be  levied. 

The  defendant  afterwards  delivered  to  the  collector  a  catalogue  of  the  said  as.sign- 
ments,  therein  particularly  described,  containing  an  account  of  the  several  prices  at 
which  the  same  were  respectively  sold,  and  the  defendant  then  paid  to  the  collector 
a  sum,  as  an  auction  duty  of  7d.  in  the  20s.,  upon  the  amount  of  the  assignments 
sold  ;  at  the  same  time  protesting,  that  no  auction  duty  at  all  was  payable  upon  the 
sale  by  auction  of  the  said  assignments, — and  so  of  others  sold  subsequently. 

[185]  The  Collector  of  Excise  afterwards  demanded  from  the  defendant  payment 
of  a  further  sum,  as  the  residue  of  the  duties  by  law  due  and  payable  by  the  defendant, 
for,  and  in  respect  of  the  purchase  money  arising  and  pa3'able  by  virtue  of  the  afore- 
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said  sales,  chargiiij;  the  duties  payable  on  such  sales,  at  is.  on  the  '20a.  of  such 
purchase  monies  as  aforesaid,  in  lieu  of  the  sum  of  7d.  in  the  "iOs.,  of  such  purchase 
moiie}',  paid  by  the  said  defendant  under  and  with  such  pi'otests  as  aforesaid  ;  and 
that  further  rate,  charge,  and  sum  of  money,  the  defendant  refused  to  pay  to  the 
collector. 

Tlie  questions  for  the  opinion  of  the  Court  were  :  1st.  Whether  any  auction  duty 
was  payable  by  the  defendant  upon  the  sale  by  auction  of  the  ;»ssignments.  2dly. 
Whether  the  defendant  oui;ht  to  have  accounted  for  the  auction  duty  on  the  sales, 
after  the  higher  oi'  the  lower  rate  of  duty  imposed  upon  sales  by  auction. 

If  the  Court  should  bo  of  opinion,  that  no  duty  was  payable  upon  the  .said  sales  by 
auction,  or  that  the  lesser  duty  of  7d.  only  in  the  20s.  was  payable  thereupon,  the 
vei'dict  for  the  Crown  was  to  be  set  aside,  and  a  verdict  entered  for  the  defendant : 
but  if  the  Court  should  be  of  opinion  that  the  higher  duty  of  Is.  in  the  20s.  was 
payable  upon  the  .said  .sales  by  auction,  the  verdict  for  the  Crown  was  to  stand. 

Walton,  for  the  Crown,  admitting  that  unless  he  could  distinguish  the  present 
case,  by  its  cir[186]-cumstances,  from  those  of  the  case  of  The  Kin;/  v.  Bales  (ante, 
vol.  iii.  p.  3tl),  the  veidict  obtained  by  the  Crown  could  not  be  supported. 

lie  submitted,  on  the  authority  of  that  case,  that  the  sales  by  auction,  of  the 
assignments  in  ([uestion,  were  clearly  liable  to  some  duty  of  excise ;  and  the  only 
point  would  be,  whether  the  auctioneer  should  not  have  paid,  instead  of  the  lower 
duty  of  7(1.  in  the  20s.,  the  higher  duty  of  12d. 

The  case  of  The  Kin<j  v.  Bates,  ho  contended,  was  wholly  distinguishable  in  every 
material  respect  from  the  present,  which  would  be  sulliciont  to  take  liiis  case  out  of 
the  principle  of  that  determination.  There  the  bonds,  which  were  sold,  secured  to  the 
purchaser  the  sum  upon  the  credit  of  rates  or  assessments,  imposed  on  persons  occupy- 
ing houses  &c.  iu  respect  of  their  occupation,  and  the  act  of  Parliament,  authorising 
the  issue  and  sale  of  those  bonds,  directed  that  where  houses  were  unoccupied,  one 
half  of  such  rate  should  be  charged  on  such  premises,  to  be  paid  by  the  owner ;  and 
there  were  provisions  for  the  assessing  of  public  buildings,  vacant  spaces  of  ground, 
and  dead  walls,  "making  them"  (in  the  words  of  the  Lord  Chief  Uaron)  "a  charge 
upon  the  premises."  And  his  Lordsliip,  in  concluding  iiis  judgment,  puts  it  wholly  on 
that  ground,  for  he  says,  "They  (the  authorities  cited)  appe.ir  to  me  entirely  to  govern 
this  case,  independently  [187]  of  the  construction,  which,  without  them,  jiossibl}', 
might  still  have  been  put  upon  tiiese  clauses  in  the  act  of  Parliament,  which  has  so 
charged  real  propei'ty  with  the  liability  to  tiiis  payment." 

In  the  case  before  the  Court,  the  corpoi'ation  were  authorized  to  levy  rates  and 
duties,  not  upon  the  jjiverpool  Docks,  but  on  the  ships  and  ves.sels  coming  into  and 
going  out  of  the  Port,  and  on  the  merchandize  which  composeil  their  cargo,  and  not  in 
any  manner  on  the  Docks,  the  lanil  on  which  they  were  erected,  oi'  the  buildings  &c. 
They  were  empowei'cd  to  assign  such  rates  so  charged  on  shipping  to  purchasers,  by 
an  instrument  executed  to  them,  their  executors,  administrators,  and  assigns,  and 
traTisferrable  by  mere  endorsement ;  so  that  this  case  was  not  at  all  within  the  letter 
or  piincipie  of  the  determination  in  the  case  of  '/7w  Kimj  v.  /lalv.<,  and,  therefore,  could 
not  be  allccted  by  the  authoiity  of  that  decision.  In  the  case  of  The  Kiwi  v.  Iiitlei<, 
too,  there  was  anothci'  strong  distinction  whicii  has  no  place  amongst  the  circnmslanees 
of  this  case:  the  holder  of  the  secinity  was  entitled  to  resort,  through  the  medium 
of  tiie  trustees,  to  the  (jwners  of  the  iiouses  itc.  for  the  payment  of  the  lates  assessed 
on  their  pro[)erty, — whereu.s,  heie,  there  was  no  such  means  atlbi'ded  ;  the  only  niethoci 
of  enfoicing  payment  of  the  duties  being  by  laying  a  sort  of  emliargo  upon  the  ve.s.sel 
on  which  they  were  imposed,  and  by  subjecting  persons  evading  llic  |)iiynient  lo  a 
ceiLiin  pcn;ilty. 

[188J  All  these  same  circumstances  which  distinguished  the  present  ease  from  that 
of  ilie  KiiKj  v.  Balex,  he  submitted,  operated  ei|ually  to  distinguish  it  from  the  cjisus 
upon  the  authority  of  which  that  decision  was  founded  ;  for  all  the  anlhoritios  cited 
there  were  cases  of  a  charge,  in  some  way  or  other,  upon  land. 

The  case  of  Kna/i/i  v.  irilliaiu.t  (note  to  Ci/rhi/ii,  v.  Fniuh,  4  Vus.  430),  was  on  im 
assigmnent  of  tolls  of  a  tiuiipike  road.  Bifhriilijv  v.  Imjmm  (2d  Ves.  ().')2),  was  a  cjiho 
of  shares  in  the  navigation  of  .i  river.  In  the  ciwo  of  House,  v.  Ch<ii>iii'in  (ibid.  ri42), 
the  question  aro.se  upon  assignments  of  bonds  for  the  improvement  of  the  city,  and  of 
the  conunissioners  of  the  turnpike  trusts;  and  in  Fineh  v.  .V'/iiuv  ( |(»  Vos.  41),  tho 
subject-matter  was  a  security  by  assignment  of  the  poor's  ralos  and  tho  county  rales : 
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all  being  obviously  an  interest  in  land  ;  and  in  the  case  of  The  King  v.  Baku  the 
judgment  was  pronounced  (ante,  vol.  iii.  p.  359)  to  proceed,  independently  of  those 
eases,  upon  the  fact  of  the  statute  having  expressly  "charged  the  party,  in  respect  of 
the  occupation  of  real  property'." 

lie,  therefore,  insisted  that,  these  assignments  created  no  interest  in  land,  and  that, 
con.sequently,  being  a  mere  chattel  of  a  personal  nature,  on  its  being  sold  by  auction, 
the  .sale  was  chargeable  with  the  higher  duty  of  12d.  in  the  20s. 

[189]  Hollingshed,  who  was  to  have  argued  the  case  on  the  part  of  the  defendant, 
contended  that  no  duty  was  payable  in  respect  of  the  sale  of  these  assignments,  as  the 
party  selling  were  merely  trustees  under  an  act  of  Parliament :  but 

The  Court  [dispensing  with  further  argument  on  the  other  point,  respecting  the 
rate  of  duty  chargeable]  decided,  that  some  duty  was  clearly  chargeable  by  the  act  on 
the  sale.  But  they  held,  that  as  on  the  authority  of  The  King  v.  Bates,  the  subject- 
matter  of  these  assignments  must  be  considered  an  interest  in  land,  (assimilating  them 
to  port  duties,  which,  they  observed,  would  be  an  interest  in  land,)  and  as  such 
securities  on  the  rates  and  duties,  imposed  by  the  corporation  for  the  erection  and 
support  of  the  docks,  confei'  on  the  purchaser  an  interest  in  the  soil,  by  whatever 
means  such  duties  were  directed  to  be  raised,  he  must  be  taken  to  have  acquired 
thereby  an  interest  in  land,  within  the  meaning  of  the  43  Geo.  III. 

They  therefore  ordered  the  verdict  which  had  been  found  to  be  set  aside,  and  that 
there  be  entered  a 

Verdict  for  the  defendant. 


[190]  The  Attorney-General  v.  Ross  [and  Pearse  and  D.iViDsoN].  Tuesday, 
5th  May  1820. — The  Crown  is  entitled  under  the  45  Geo.  III.  c.  58,  to  an  account 
of  unclaimed  balances  remaining  in  the  hands  of  army  agents  on  money  imprested 
to  and  received  by  them,  on  account  of  officers  belonging  to  the  several  regiments 
&c.,  for  which  they  are  or  may  have  been  agents ;  and  also  a  statement  of  their 
names  and  rank  from  such  army  agents,  or  their  representatives  ;  and  that  for 
any  period  of  time  during  their  agency,  however  remote  :  and  the  Attorney- 
General  may  compel  them  to  furnish  such  ;m  account  by  information  in  this 
Coui't. — Exceptions  taken  to  an  answer  for  not  giving  such  account — offering  only 
certain  grounds  as  reasons  why  the  defendant  should  not  be  called  upon  to  do  so 
— allowed. — Demurrer  by  a  bankrupt  army  agent  and  his  assignees,  to  an  informa- 
tion praying  that  they  might  render  such  an  account,  over-ruled, — An  army  agent, 
although  constituted  by  warrant  of  attorney  by  the  colonel  of  the  regiments,  to 
which  he  is  appointed,  is  not  e.xclusively  agent  to  the  officers  or  regiments,  but  is, 
as  it  were,  a  mutual  agent  to  both  the  Crown  and  the  regiment. 

This  information  was  founded  upon  the  45th  of  Geo.  III.  c.  5S  *,  for  the  better 
regulation  of  the  Office  of  Paymaster  General  of  his  Majesty's  Forces  ;  and  it  was 
originally'  (January,  1816)  filed  against  Ross  only,  praying  a  discovery,  and  an  account 
of  the  arrears  unclaimed  remaining  in  his  hands,  on  account  of  all  officers  belonging  to 
the  several  regiments  in  his  agency,  from  the  25th  December,  1783,  to  24th  December, 
1797,  specifying  the  name  and  rank  of  each. 

[19i]  It  stated  that  Ross  was  in  partnership  with  Ogilvie,  as  army  agents,  between 
the  periods  of  the  25th  of  December,  1783,  and  the  24th  of  December,  1797 — that 
during  that  time  they,  as  such  agents,  had  had  imprested  to  their  hands,  and  received 
various  large  sums  of  money  from  his  Majesty's  Government,  amounting  in  the  whole 
to  several  thousand  pounds  for  the  pay  of  the  several  corps  of  his  Majesty's  Land 

"  Section  25. — Whereby  it  is  enacted,  that  it  should  be  lawful  for  the  Secretary  at 
War,  and  also  the  Paymaster  General  of  his  Majesty's  Forces,  whenever  they  should 
think  fit  to  require  any  agent  or  agents  to  make  up,  in  the  course  of  any  year,  such 
account  or  accounts  as  the  Secretary  at  War,  or  the  Paymaster  General  of  his  Majesty's 
Forces,  may  have  occasion  for,  and  also  to  requii'e  any  person  or  persons  who  shall 
have  been  an  agent  or  agents,  but  who  shall  have  ceased  to  be  such,  or  the  repre- 
sentatives of  such  agent  or  agents,  to  make  up  and  transmit  such  accounts  for  the 
whole  or  any  part  of  the  periods  during  which  he  or  they  shall  have  been  an  agent  or 
agents,  and  which  shall  not  have  been  finally  settled,  as  the  Secretary  at  War  or 
Paymaster  General  may  have  occasion  for. 
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Forces,  to  which  during  the  time  aforesiiid  the}'  were  such  agents — that  some  parts  of 
such  sums  had  been  paid  or  accounted  for  to  the  several  otiicers,  for  whom  an<l  for 
whose  corps  the  defendant  had  received  the  same  f  but  that  other  parts,  to  a  consider- 
able amount,  had  not  been  accounted  for  to  the  otiicers  Arc,  for  whom  and  for  whose 
corps  the  same  had  been  imprested  to  the  said  Koss  and  Ogilvie — that  his  Majesty  was 
unable  to  ascertain  what  sum  was  in  the  hands  of  Koss,  as  surviving  partner  of  the  tirra, 
without  such  account  rendered  by  them  as  thereinafter  mentioned. 

It  then  stated  [;is  the  ground  of  the  proceeding,  following  the  words  of  the  act  of 
parliament]  that  in  the  year  181.'!  his  Majesty's  Secretary  at  War,  having  occasion  for 
an  account  of  the  arrears  unclaimed  remaining  in  the  hands  of  lioss  and  Ugilvie, 
on  account  of  otKceis  belonging  to  the  several  regiments  in  their  agency,  in  pursuance 
of  the  act,  the  fciecretary  at  War  caused  a  letter  to  be  written  to  them,  demanding  an 
account  of  such  arrears,  and  a  statement  of  the  name  and  rank  of  each  of  such  otiicers. 

[192]  The  first  and  principal  interrogatory  was.  Whether,  during  the  time  Koss 
and  Ugilvie  were  such  agents,  such  money,  or  some  and  what  parts  thereof  respectively, 
was  not  imprested  to  their  hands  for  the  use  of  the  several  regiments,  troops,  and 
companies,  and  which  in  particular,  in  his  Majesty's  service  to  which  they  were  agents 
— and  the  bill  required  that  Koss  might  set  forth  the  particulars  thereof,  in  the  words 
of  the  exceptions  (p.  196)  taken  to  the  answer. 

The  answer  of  the  then  defendant  [Koss]  admitted,  that  he  and  Ogilvie,  his  partner, 
since  deceased,  were  agents  for  several  of  his  Majesty's  regiments  iV'c.  by  virtue  of 
powers  of  attorney  from  the  colonels,  for  the  period  mentioned  in  the  information,  and 
that  during  such  time  there  were  imprested  to  their  hands,  and  they  had  received 
various  large  sums  of  money  from  his  Majesty's  Paymaster  CJeneral  of  the  Forces, 
amounting  in  the  whole  to  several  thousand  pounds,  for  the  pay  of  the  several  corps  to 
which  during  the  time  aforesaiil  they  were  such  agents — but  he  denied  that  the  monies 
so  issued  or  imprested,  to  them  or  any  j)art  thereof  were  for  the  use  of  the  several 
regiments,  troops,  and  companies  to  which  tiie  defendant  and  Ogilvie  were  agents,  or 
any  of  them  save  as  aforesaid,  and  as  thereinafter  mentioned.  He  stated  that,  in 
pursuance  of  the  directions  contained  in  the  23  Oco.  ill.  c.  50,  and  Ogilvie  did,  from  time 
to  time,  foi'thc  period  between  the  2.Jth  of  December,  1783,  and  the  24th  of  December, 
1797,  render  to  his  Majesty's  .Secretary  at  War,  for  the  time  being,  [193]  such  annual 
accounts  as  were  required  by  the  .said  act,  and,  amongst  other  things,  charge  in  such 
annual  accounts  the  arrears  due  to  the  several  otiicers,  and  strike  the  balances  as  by 
the  said  act  directed,  and  such  arrears  due  to  the  several  otiicers  were  fi'om  time  to 
time  carried  to  the  credit  of  such  otHcers  in  their  accounts  with  the  defendant  and 
Ogilvie,  and  the  greater  part  of  such  annual  accounts  .so  rendered  were  settled  by  his 
Majesty's  Secretary  at  War,  and  certilicates  of  the  amount  due  thereon,  including  the 
sums  due  for;irrears,  were  transmitted  by  his  Majesty's  Secretary  at  War  to  the  otfieo 
of  the  Paymaster  Oeneral  of  his  Majesty's  i.and  Forces,  and  thereupon  warrants  were 
issued  under  his  Majesty's  sign  manual,  directed  to  his  Majesty's  Paymaster  (ieneral 
of  the  Forces,  commanclirig  him  to  pay  to  the  colonel  or  connnantling  oHiccr  of  such 
regiments,  troops,  or  companies,  the  sum  in  such  warrants  e.viires.sed,  being  the  adjusted 
balance  of  the  accounts  so  sotlleil  as  aforesaid,  including  the  arrears  charged  jus  afore- 
said— a  copy  of  one  of  which  he  set  forth  in  a  schedule.  The  answer  then  stilted, 
that  such  system  of  passing  army  agents  accounts,  as  is  directed  l)y  the  2.t  (ieo.  III. 
was  continued  down  to  the  2-lth  of  ]>ecember,  1797,  and  hath  been  since  pursued  in 
the  passing  of  such  accounts  for  that  period  as  were  not  then  tinally  closed  :  and  that 
no  claim  or  demand  was  ever  made  upon  the  defendant  and  Ogilvie,  or  cither  of  ihoiii, 
to  the  best  of  defendant's  knowledge  and  belief,  or  by  or  on  the  part  of  his  Majesty's 
Secretary  at  War,  until  long  after  tlieir  [194]  bankruptcy  (which  took  [dace  in  the  year 
1804),  for  any  account  of  unclaimed  arrears  in  their  hands— that  at  the  time  of  their 
bankruptcy  a  very  large  sum  of  money,  as  ajipeared  by  the  liooks  of  this  defendant  and 
his  partner,  and  as  the  defendant  i>elicved  the  truth  to  be,  was  due  to  them  as  army 
agents  from  his  Majesty's  (iovernment,  and  a  very  large  .sum  wius  still  due  to  their 
surviving  assignees,  to  an  aniomit  more  than  sutlicient,  as  defendant  conipiitod  and 
believed,  to  pay  all  the  monies  which  remained  ilue  to  the  creditors  who  had  proved 
debts  under  tlm  commission— that  the  defendant  and  the  .said  assignees  had  mi.li!  many 
applications  to  his  Majesty's  Secretfiiy  at  War  and  the  ])ersons  employed  under  hiui, 
for  the  pur|)o.se  of  having  the  accounts  between  them  and  the  |)ulilif  tinally  p.issod,  and 
the  balance  paid  to  the  said  assignees  ;  and  that  in  the  eorrcspondoneo  which  had  taken 
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pliice  with  his  Majesty's  Secretary  at  War  on  the  subject,  it  was  insisted,  on  tlie  part 
of  the  Secietary  at  War,  that  in  the  taking  of  the  accounts  between  the  public  and 
the  assignees,  the  latter  were  to  account  to  his  Majesty  for  such  of  the  sums  issued  to 
the  defendant  anil  Ogilvie  previous  to  their  bankruptcy,  for  arrears  for  the  period 
between  the  25th  of  December,  17S3,  and  2ith  of  December,  1797,  as  were  not  actually 
paid  by  them  to  the  several  officers  for  whose  use  the  sums  forming  such  arrears  were 
issued  :  and  that  his  Majesty's  Secretary  at  War  had  accordingly  required  the  defen- 
dant to  render  an  account ;  [in  the  terms  of  the  prayer  of  this  information]  whereas  it 
was  [195]  contended  on  the  part  of  the  assignees,  that  under  the  terms  of  the  said 
act  of  parliament,  the  sums  received  by  the  defendant  and  Ogilvie,  previous  to  their 
bankruptcy,  from  his  Majesty's  Paymaster  General  in  respect  of  the  arrears  charged 
in  the  annual  accounts  settled  by  the  Secretary  at  War  as  aforesaid,  were  to  be  accounted 
for  only  to  the  several  officers  to  whom  such  arrears  were  due,  as  money  had  and 
received  by  the  defendant  and  Ogilvie  to  the  use  of  such  officers,  and  for  which  the 
estate  and  effects  of  the  defendant  and  Ogilvie,  under  the  commission  of  bankruptcy, 
were  liable  in  the  same  degree  as  they  are  for  any  of  the  debts  proved  under  the 
commission,  and  that  many  of  the  officers  whose  arrears  were  received  by  the  defen- 
dant and  Ogilvie  had  accordingly  proved  the  amount  under  the  said  commission  of 
bankruptcy. 

The  defendant  finally  submitted,  that  no  person  except  such  officers  or  their  repre- 
sentatives had  any  right  to  an  account  of  the  arrears  unclaimed  in  the  hands  of  himself 
and  Ogilvie  at  the  time  of  their  bankruptcy,  and  that  the  Secretary  at  War  had  not 
therefore  within  the  true  intent  and  meaning  of  the  4.jth  of  Geo.  III.  any  occasion  for 
such  account  as  was  now  required — and  that  he  (the  ilefendant)  was  not  bound  and 
ought  not  to  be  required  to  set  forth  the  names  and  descriptions  of  all  the  officers 
belonging  to  the  regiments  in  the  agency  of  the  defendant  and  Ogilvie,  between  the 
periods  mentioned  in  the  bill,  and  a  particular  statement  or  account  of  the  arrears 
unclaimed  and  remaining  in  their  hands. 

[196]  To  that  answer  of  the  defendant  the  Attorney-General  filed  two  exceptions, 
first, 

"  For  that  the  defendant  had  not  set  forth,  to  the  best  of  his  knowledge, 
remembrance,  information,  and  belief,  the  particular  sums  of  money  received  bj'  him 
the  said  defendant  and  his  partner  Ogilvie,  in  the  said  information  mentioned,  of  his 
Majesty's  Government  for  the  several  regiments,  troops,  and  companies  respectively, 
to  which  he  the  said  defendant  and  Ogilvie  were  agents."     The  second  was, 

"  For  that  the  defendant  had  not,  in  manner  aforesaid,  set  forth  the  names  and 
descriptions  of  all  the  officers  belonging  to  the  several  regiments  in  the  agency  of  him 
the  said  defendant  and  the  said  Ogilvie,  between  the  L'.5th  of  December,  1783,  and 
the  21th  of  December,  1797;  and  a  particular  account  or  statement  of  the  arrears 
unclaimed  and  remaining  in  the  hands  of  him  the  said  defendant  and  the  said  Ogilvie, ' 
specifying  the  name  and  rank  of  each  officer." 

24:th  Jan.  ISltJ. — Those  exceptions  now  came  on  for  argument,  when 

Dauncey,  Clarke,  and  Mitford,  supported  them,  submitting,  that  the  answer  was 
insufficient,  and  that  the  Crown  was  entitled  to  a  full  answer,  furnishing  the  discovery 
and  account  which  were  sought  by  the  present  infoimation. 

[197]  Jervis  and  CuUen,  contra,  contended  that  the  defendant  was  not  compellable 
to  give  any  further  answer;  for  that,  in  the  answer  which  be  had  already  put  in,  he 
had  stated  enough  to  satisfy  the  Court,  that  the  Crown  had  no  right  to  call  on  him 
for  the  discovery  and  account  sought :  and  they  submitted,  that  the  act  of  pailiament 
did  not  empower  the  Crown  to  demand  any  further  disclosure  than  he  had  made. 
They  objected,  amongst  other  grounds,  to  the  nature  of  the  bill  and  the  want  of  Equity 
in  the  Crown,  the  information  not  having  stated  any  case  on  the  part  of  the  Crown,  or 
shewn  or  suggested  any  interest  in  the  subject-matter  of  the  account  sought ;  for  all 
that  was  stated  was  merely  the  bare  assertion,  that  the  Secretary  at  War  had  occasion 
for  such  an  account — that  the  sums  of  money  in  the  hands  of  Koss  were  not  due  to  the 
Crown  but  to  the  officers,  for  whose  use  they  were  received  ;  and  thej^  sUvted  that  the 
real  question  was,  whether — the  money  imprested  to  Koss  and  Ogilvie  not  being  the 
mone}^  of  the  Crown,  under  the  circumstances  disclosed  by  the  answer,  and  by  virtue 
of  the  existing  act  of  parliament — the  defendant  was  liable  to  be  called  upon  to  render 
such  an  account  as  was  prayed,  extending  over  a  period  of  fourteen  yeai's,  the  last  of 
which  was  nearly  twenty  years  before  the  present  bill  was  filed,  and  in  a  case  too 
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wlieie  it  was  not  asserted  or  pretended  that  there  was  a  single  shilling  due  fioni  Ituss 
to  the  Crown  ;  but  where  the  faut  was  on  the  contrary,  that  there  were  many  thousands 
due  to  him  from  the  Crown!  [198]  I'nder  these  circumstanees  the  defendant  having 
put  in  a  short  answer,  had  acted  in  conformity  with  the  ordinaiy  course  of  practice  of 
this  Couit,  when  the  liability  of  the  party  to  answer  is  considered  doubtful.  The  only 
authority  which  could  give  the  Crown  any  right  to  the  discovers  and  account  prayed, 
they  contended,  must  be  given  by  this  act  of  parliament ;  and  if  the  act  had  not 
expressly  empowered  the  Attorney-Cxeneral  to  call  for  these  accounts,  the  Court  could 
not  decree  in  the  terms  of  the  prayer  of  the  information.  The  condition  which  the 
act  annexes  is,  that  the  accounts  shall  not  have  been  tinally  settled.  The  object  of 
the  information  is  not  to  see  what  is  due  from  Koss  to  Government,  but  an  account 
of  every  farthing  in  their  hands  unaccounted  for  to  the  several  officers — a  most  di.stinct 
admission  that  the  money  is  due  to  the  oflicei's,  and  not  to  (tovernmcnt ;  so  that  there 
is  not  only  no  ground  whatever  for  asking  for  the  discovery  claimed  by  the  Attorney- 
General,  but  the  information  itself  which  i-equires  it,  states  enough  to  satisfy  the  Court 
that  the  Crown  has  no  right  to  it.  They  relied  much  on  the  defendant  having  been 
constituted  agent  to  his  Majesty's  regiments  by  virtue  of  powers  of  attorney  from  the 
colonels  of  legiments,  or  the  commanders  of  corps,  and  all  sums  due  to  them  being 
regularly  carried  to  their  account;  and  they  urged  that  he  was  compellable  therefore 
to  account  to  those  officers  only,  and  to  no  one  else. 

[199]  [The  defendant's  counsel  being  about  to  make  statements  regaiding  the 
merits  of  the  defendant's  case,  the  Court  suggested,  that  in  arguing  exceptions,  the 
([uestion  could  only  be,  whether  the  plaintiff  was  entitled  to  the  answer  sought ;  and 
if  he  were,  whether  the  answer  was  in  fact  given,  or  was  sufficient,  and  that  the  truth 
of  the  answer,  or  the  merits  on  either  side,  were  wholly  irrelevant  in  this  stage  of  the 
proceedings.] 

They  then  insisted  that,  on  what  appeared  from  the  pleadings  now  before  the  Court, 
these  exceptions  must  be  over-ruled. 

Upon  that  occasion,  after  the  question  had  been  so  very  fully  argued,  the  Court 
delivered  the  following  judgment  seriatim  : 

24th  Jan.  1818.— KicilAKlW,  Lord  Chief  Baron.— If  1  had  felt  any  difficulty  in  this 
case,  I  should  have  asked  permission  of  the  Court  to  have  been  allowed  an  opportunity 
of  perusing  the  information  and  answer  with  more  care  than  I  can  apply  to  them  in 
Court ;  but  1  have  read  them  over,  and  I  have  not  the  least  doubt  upon  the  subject. 
Indecil,  in  my  humble  ojjinion,  I  hardly  ever  saw  a  more  clear  case. 

This  is  aninformation  tiled  by  the  Attorney-General  against  a  person  who  was  some 
years  ago  an  army  agent.  It  appeal's  by  the  answer,  that  a  ccjutest  existed  between 
him  and  the  Government  upon  the  subject  of  his  accoinils  ;  and  the  officer  of  [200] 
the  Crown  states,  that  money  had  been  imprested  to  the  defendant  as  an  army  agent, 
which  he  has  not  applied,  and  thcicfore  calls  upon  him  by  this  information  for  an 
account.  He  insists  ijy  his  answer,  that  the  Crown  is  not  entitled  to  sui'h  a<Toniit, 
and  slates,  as  thecau.se  of  objection,  that  as  the  money  was  i)aid  to  him  for  the  bcnelil 
of  the  officers  of  the  diH'crent  regiments,  the  Crown  has  nothing  to  do  with  the  money 
so  paid  :  and  that  the  agent  has  a  right  to  hold  it  for  his  own  use  in  ease  the  officers 
should  never  cull  for  payment.  Under  these  circumstances  the  Crown  seeks  a  iliscovery 
of  the  persons  to  whom  arrears  are  now  due  and  unclaimed.  The  information  eonlincH 
itself  to  that  i)oint.  It  docs  not  call  upon  him  to  set  forth  any  accoinit  of  malt^jrs 
connected  with  any  settled  account,  but  for  a  description  of  those  otlieers  who  wore 
entitled  to  that  money,  but  who  have  never  received  or  claimed  it,  and  periia])s  never 
will.  The  counsel  for  the  Crown  apjilied  an  argunu'Ut  founded  on  the  ca.su  of  (he 
Bank,  and,  with  great  proiiriety,  for  when  money  i.s  paid  into  the  Hank,  or  bulged 
there  in  any  manner  according  to  law,  there  is  no  ipicstion  Init  that  roriH>ralion 
becomes  a  debtor  to  the  person  so  lodging  it,  for  that  amount  and  the  dividcnils 
accruing  thereon  ;  but  if  in  the  course  of  time  nobody  shall  appear  to  claim  it,  it  in 
supposed  and  a.ssumed  that  nobody  exists  who  is  likely  over  to  demand  it:  and, 
beyond  all  doubt,  but  for  the  act  of"  the  legislature,  nol>ody  wonhl  have  any  right  to 
Uikc  that  money  from  the  Bank. 

[201]  In  this  case,  it  seems  to  mo  that  the  information  is  very  piopcrly  friiinod, 
being  merely  for  a  discovery  in  this  Court,  in  order  to  aid  the  di.scu.ssion  of  the  sul>jcct 
in  another  place.  We  need  not  examine  very  niinutuly  into  the  law  of  the  ease,  mid 
perhaps  it  may  be  better  for  us  to  say  as  little  as  we  can  uikhi  the  merits  of  the  uultjcet 
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in  dispute  between  the  parties;  but  it  is  our  duty  to  do  every  thiug  to  elucidate  the 
question  before  the  Court.  His  Lordship  stated  that  part  of  the  information  in  the 
first  paragraph  of  the  statement  of  the  case,  p.  191.  The  Attorney -General,  therefore, 
insists  that  the  Crown  is  entitled  to  have  an  account  of  that  money,  as  a  step  to  ascertain 
whether  it  belongs  to  the  agent  or  to  the  Crown,  and  that  the  agent  has  no  sort  of  title 
to  it.  With  respect  to  the  question  itself,  I  shall  content  myself  with  saying  very  little 
upon  it,  because  I  am  decidedl}'  of  opinion,  that  what  was  said  by  the  counsel  for  the 
Crown  in  the  supposed  case  of  a  person  who  may  be  dead,  and  has  left  no  representative, 
and  who  may  ne\'ei-  be  represented,  is  unanswerable.  It  was  said,  that  that  is  not  part 
of  the  bill.  It  is,  however,  a  fair  part  of  the  argument.  Supposing  that  there  were 
no  person  to  claim  it,  then  the  question  would  be,  whether  it  shall  remain  in  the 
hands  of  Ross  and  Ogilvie,  or  return  to  the  Crown  '.  It  was  put  by  the  counsel  for 
the  Crown  thus  also  : — Suppose  this  money  had  been  paid  in  a  certain  time,  on  account 
of  persons  who  had  died  in  the  East  and  West  Indies,  that  money  would  of  course 
belong  to  the  persons  who  are  their  representatives,  as  to  that  [202]  part  of  it  which 
had  accrued  due  befoie  the  party  died  :  but  there  might  have  been  payments  made 
after  the  death  of  the  party  to  which  he  had  no  right :  and  are  Koss  and  Ogilvie  to 
receive  that  money  for  their  own  use,  or  does  it  belong  to  the  Crown  as  money  paid 
to  their  agent '  Although  that  fact  is  not  stilted,  it  is  a  very  fair  argument  to  use. 
What  is  sought  l)y  the  information  is,  that  the  party  may  set  forth  "  the  names  and 
descriptions  of  all  the  officers  belonging  to  the  several  regiments  in  the  agency  of  the 
said  A.  Koss  and  J.  Ogilvie,  between  the  two  periods  of  time  stated  ;  and  also  a 
particular  statement  or  account  of  the  money  unclaimed  and  remaining  in  the  hands 
of  the  said  A.  Ross  and  J.  Ogilvie,  specifying  the  names  and  amount  of  each  officer" 
— that  is,  of  the  unclaimed  airoiirs  with  which  they  have  been  dealing.  Now,  it 
appears  from  the  act  of  Parliament,  that  the  agent  is  connected  with  Government, 
and  that  he  is  accountable  to  (Tovernment,  is  part  of  the  law  ;  so  that  he  is  not  a 
.stranger  but  actually  in  privity  with  the  persons  who  file  this  information  on  the  part 
of  the  public,  for  the  act  of  Parliament  treats  them  as  accountable  to  Government. 

[His  Lordship  read  the  section  of  the  act  in  the  note,  ante,  p.  190.] 

The  act  does  not  require  that  the  "  occasion  "  shall  be  stated  ;  but  it  is  in  fact  stated 
iu  this  information,  which  says,  that  it  is  required  because  the  agents  have  money  of  the 
Grown  in  tlieir  hands,  which  they  are  not  entitled  to  keep. 

[203]  Now,  can  there  be  such  an  account  given  so  as  to  answer  the  purpo.se  in 
any  view  of  the  inquiry,  without  stating  who  the  persons  are,  and  answering  exactly 
in  the  words  of  this  inquiry  as  set  forth  in  the  exception '!  Then,  if  so,  the  act  of 
Parliament  permits  it  to  be  demanded  for  any  period  of  time.  It  was  urged,  that  as 
the  exception  is  general,  and  the  defendant  had  stated  in  his  answer,  that  they  had 
settled  some  accounts,  b}'  that  statement,  however,  they  admit  necessarily,  that  there 
are  some  unsettled.  Now,  I  do  not  know,  nor  does  the  Court  know,  what  accounts 
are  settled  or  what  are  not ;  but  the  interrogatory  applies  to  the  question  as  put  in 
the  terms  of  the  act  of  Parliament,  asking  a  discovery  of  such  as  are  not  settled  :  and 
the  defendant  says  he  has  given  by  his  answer  all  the  discovery  the  Crown  have  a 
right  to  pray. 

I  am  clearly  of  opinion,  that  we  must  allow  the  exception, — we  (.annot  sever  it  in 
any  way, — we  cannot  declare  the  Crown  only  entitled  to  so  much  or  so  much.  The 
defendant  must  answer  it,  covering  himself  as  he  can  with  the  answer  which  he  may 
be  advised  to  put  in  ;  but  he  must  put  in  an  answer  according  to  the  interrogatory, 
protecting  himself  as  best  he  may  under  the  provisions  of  the  act  of  Parliament. 

I  avoid  entering  into  the  discussion  here  (as  the  counsel  have  not  thought  it 
necessary),  as  to  the  effect  of  so  much  of  the  answer  as  has  been  given,  and  whether 
it  has  not  made  it  necessary  for  the  [204]  defendant  to  answer  further  ;  but  I  am 
desirous  that  it  may  not  be  understood  that  I  consider  the  defendant  has  protected 
himself  by  the  answer  which  he  has  put  in,  from  answering  further  and  more  fully. 

In  the  opinion  which  I  am  now  giving,  I  proceed  upon  this,  that  they  have  a  right 
under  this  act  of  Parliament  to  make  the  inquiry  which  they  make,  and  here  the 
defendant  admits  necessarily,  that  he  is  in  posses.sion  of  money  (that  is,  he  does  not 
deny  it)  M-hich  he  has  no  right  to  keep,  if  the  Crown  is  right  upon  the  law  of  the  case. 
We  are  not  now  however  to  decide  upon  the  law,  but  merely  to  give  the  party  seeking 
the  disclosure  all  the  facility  which  is  requisite  to  discuss  the  intended  question  liefore 
the  rigiit  tribunal;  yet  1  may  say  it  wonlil  be  difficult  to  persuade  me,  if  1  give  a  sura 
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ijf  moiioy  to  one  individual  to  pay  over  to  another,  and  that  other  person  does  not 
demand  it,  that  it  is  by  law  to  be  considered  as  a  jjift  from  me  to  the  person  to  whom 
I  handed  it.  I'nder  these  circumstances,  I  am  clearly  of  opinion  that  this  information 
is  not  answered,  and  that  it  ought  to  be  answered. 

Gkaiiaji,  Baron.  NotwithstJinding  the  respect  which  is  due  to  the  argument.s 
urged  by  the  counsel  for  the  defendant,  I  have  no  sort  of  ditticulty  in  delivering  the 
opinion  which  I  have  been  enalilcd  to  form  upon  the  subject,  and  which  is  i)erfeclly 
in  conformity  with  that  of  the  Lord  [205]  Chief  Baron,  and  1  shall  not  Uikc  up  much 
time  in  explaining  the  grounds  of  that  opinion  ; 

This  is  an  information  which  struck  me  at  first  as  not  pointing  out  specitioally  the 
sort  of  proceeding  in  law  or  in  equity  which  it  was  intended  to  be  subservient  and 
ancillary  to ;  but  it  seems  to  me  to  be  quite  a  suHicient  answer,  that  the  party  called 
upon  to  answer  has  not  so  considered  it,  or  treated  it  as  defective  in  that  respect  at 
all,  or  instead  of  answering  in  this  indoHnite  maiuicr,  the  better  course  would  have 
been  to  have  demurred  to  this  information  :  although  if  a  demurrer  had  been  put  in, 
I  think  1  shoulil  have  satisfied  myself  upon  the  present  occasion,  that  it  ought  to  have 
been  over  ruled,  because  it  a])pears  to  mo  that  tiie  obviou.s  purpose  of  the  re<|uisition 
is  to  ascertain  whether  the  public  ha^c  a  right  to  I'ccover  money  passed  out  of  the 
Treasury  to  an  agent,  and  not  accounted  for  :  and,  therefore,  I  think  the  Court  is  at 
liberty  to  say  that  a  discovery  like  this,  subservient  to  such  an  obvious  purpose  a.s 
this  is,  is  a  proper  ground  for  an  information  at  the  suit  of  the  Crown  for  a  discovery, 
as  applicable  to  such  purpose. 

[His  Lordship  then  entered  into  a  very  minute  investigation  of  the  ol)jects  and 
principles  of  the  various  acts  of  Parliament  connected  with  the  subject,  observing, 
that  tlie  result  was,  that  they  had  given  the  Crown  the  power  to  require  the  amount 
sought  by  the  information  ;  delivering  his  opinion  much  to  the  same  ell'ect  as  that  of 
the  Loiil  Chief  Baron.] 

[206]  I  shall  not  give  a  decided  opinion  on  the  subject  of  the  ultimate  object  of 
the  Crown,  but  it  is  quite  enough  for  the  present  purpose,  if  there  be  any  doubt  on 
the  sul)ject,  that  Government  have  a  right  to  go  to  the  discussion  of  it  with  all  the 
advantages  they  ought  to  have.  I  have  great  ditiiculty  in  supposing  that  any  man 
can  entertain  a  doubt  that  the  King  has  a  light  to  every  portion  of  this  money  .so 
imprested  to  the  hands  of  an  agent,  which  ha.s  not  been  brought  home.  What  is  the 
case  of  those  imprests,  where  Government  advances  on  the  character  of  the  agent,  as 
they  do,  immense  sums  of  money  to  army  agents,  on  the  score  of  debtor  and  creditor"! 
The  Crown  is  creditor  for  every  pound  delivered  into  the  hands  of  that  army  agent, 
— the  Government  of  this  couiitiy  has  a  right  to  know,  and  the  King,  by  his  Attorney- 
General  has  a  right  to  enquire,  how  they  have  employed  every  shilling  of  this  money  ; 
and  as  to  what  is  said  upon  tlii.s  occasion,  that  some  of  these  accounts  are  settled,  and 
some  not,  the  Crown  ha.s  a  right  to  ]>c  shewn  the  truth  and  to  be  satistied  of  that.  If 
they  say,  wc  have  paid  to  a  particular  Colonel  a  stated  sum, — Government  may  .sjiy 
they  have  not  leceivcd  it, — and  which  of  the  accounts  arc  to  be  t.aken  as  coriect  f  I 
will  point  out  another  instance,— you  state  yo\uself  to  have  paid  money  to  ollicora 
who  liave  died  abroad,  but  who.se  re[)Tesentatives  have  not  received  a  single  peiuiy  of 
that  money,  and  are  at  this  moment  clamorous  upon  (iovcrnment  for  the  payment  of 
that  which  they  have  never  received— has  not  the  Crown  a  right  to  inquire  of  the 
agents  [207]  into  that  fact?  Can  it  be  said,  th.at  such  vague  accounts  are  conclusive, 
and  that  the  Crown  has  not  a  right  to  make  further  inquiry  into  them  1  I  am  sori-y 
to  have  felt  it  necessary  to  have  said  so  much  upon  the  subject ;  for  it  appeara  to  mo 
so  clear  a  case,  that  I  rather  wonder  that  ingenuity  could  have  furnished  any  doul)t. 

Wood,  Haron.  This  case  has  been  so  fully  diseussed,  it  is  scarcely  neces.sary  for 
me  to  say  any  thing,  but  th.it  1  conciu'  in  the  opinion  already  given.  It  is  not 
necessary  for  us  to  decide  whcthiM-  this  money  belongs  to  the  agent  or  to  (loverninenl, 
that  is  not  now  the  (|Ucstion  before  us;  that  ipiestion  is  not  yet  ripe  for  di.scu.Hsion, 
and  probal)ly,  .some  ajjplic.ation  to  Parliament  may  be  lUMc.ssary  and  in  conleiuiiliitioii. 
I  tluow  all  that  out  of  the  question,  for  I  am  of  opinion,  that  upon  the  authority  of 
this  act,  the  Attorney-(!cncral,  on  the  part  of  the  C^rown,  has  a  right  to  the  discovery 
claimed  by  this  information,  and  to  have  an  account  of  the  arrears  of  money  improsted 
to  the  hands  of  this  army  agent,  to  bo  paid  to  those  odicers,  and  to  know  wiiich  of 
those  oflicers  have  been  i)aid  ;  and  that  is  the  object  which  this  information  8cok». 
Now,  one  answer  given  to  that  is,  that  you  are  not  untitled  to  that  discovery,  because 
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those  peisons  to  whom  the  money  was  imprested,  are  not  tlie  agents  of  Government, 
but  the  agents  of  the  officers  ;  and,  therefore,  they  are  accountable  only  to  the  officers, 
and  not  to  Government.  I  consider  them,  however,  as  being  in  the  nature  of  mixed 
agents  of  both.  But  call  [208]  them  what  we  may,  it  is  clear  that  they  are  agents 
within  this  act  of  Parliament ;  and  it  is  not  indeed  contended  that  they  are  not. 
Then  the  sole  question  is,  does  this  act  require  such  agents  to  give  the  account  now 
sought  from  the  defendant  by  this  information?  We  have  been  referred  to  the  21st 
section  (and  it  is  necessary  to  look  at  the  21st  in  order  to  understand  the  25th).  By 
that  section,  the  agents  are  directed  and  required  to  make  up  annual  accounts  of  every 
regiment,  it  is  true,  but  still  they  are  required  to  make  up  the  accounts  which 
Government  may  have  occasion  for  in  the  course  of  the  year,  to  see  how  the  account 
stands  ;  they  may  be  called  upon  by  Parliament  to  give  an  account  of  the  state  of  the 
army  and  navy,  and  this  is  the  occasion,  principally,  to  which  this  statute  relates  ; 
and,  therefore,  it  says,  although  you  are  directed  to  make  out  annual  accounts,  yet  if 
the  ISecretary  at  War  shall  think  fit  to  require  of  you,  in  the  course  of  any  year,  to 
make  up  such  account  as  he  shall  have  occasion  for,  you  shall  do  it,  —that  applies  to 
the  acting  agent  for  the  time  being.  Then  there  occurs,  afterwards,  a  subsequent 
provision  with  respect  to  those  who  may  have  ceased  to  be  agents ;  "  and  where  any 
such  agent  shall  have  ceased  to  be  such,  the  representatives  of  such  agent  or  agents 
shall,  if  the  Secretary  at  War  requires  them,  make  up  and  transmit  such  account  or 
accounts  for  the  whole  or  any  part  of  the  periods  during  which  he  or  they  shall  have 
been  an  agent  or  agents  ; "  and,  therefore,  if  he  had  not  been  agent  for  thirty  years, 
most  undoubtedlv,  he  might  still  be  called  upon  to  furnish  [209]  such  accounts  as 
have  not  been  finally  settled.  Now,  it  appears  upon  these  pleadings,  that  part  of  the 
accounts  had  not  been  finally  settled  ;  for  they  say  that  some  are,  and  therefore  we 
may  take  it  for  granted  that  some  are  not, — and  this  becomes,  consequently,  a  case 
in  which  the  Secretary  at  War,  in  respect  of  such  as  have  not  been  finally  settled, 
has  an  occasion  and  a  right  to  call  upon  the  agent  to  give  an  account  of  them.  Then, 
what  account  is  he  to  give  but  an  account  of  the  money  unclaimed  in  his  hands,  aucl 
to  whom  it  is  due?  All  this  is  necessary  to  be  known,  and  without  that  he  gives 
nothing  by  his  answer  to  this  information,  the  object  of  which  is  to  have  an  account 
of  all  that  is  unclaimed,  probably  with  a  view  to  some  parliamentary  application.  I 
do  not  know  what  the  object  is  ;  but  whether  Government  have  an  immediate  interest 
in  it  or  not,  or  whatever  the  object  i)e,  the  Secretaiy  at  \Var  has  a  I'ight  to  call  for 
the  accounts  sought.  We  are  not  to  judge  of  the  occasion  :  he  is  the  sole  judge  of 
that,  and  he  has  called  for  them.  I  am  of  opinion  they  are  such  as  he  had  a  right  to 
call  for,  and  that  they  ought  to  be  furnished. 

Gakkow,  Baron.  If  the  Lord  Chief  Baron,  or  either  of  my  Brothers,  had  enter- 
tained a  doubt  upon  this  subject,  I  should  not  have  interfered  at  all.  I  am  quite 
aware  that  if  I  went  into  the  subject,  1  should  not  strengthen  the  argument  ;  but  as 
the  Court  is  full,  it  seems  to  me  not  inconvenient — as  the  case  may  be  an  authority 
on  some  future  occasion,  lest  it  should  l)e  supposed  I  [210]  entertained  a  doubt — to 
say  I  entirely  concur  in  the  opinion  delivered  by  the  Lord  Chief  Baron,  and  I  think 
the  case  an  extremely  clear  one. 

The  Court,  therefore,  pronounced  the  _ 

Exceptions  allowed.  ^ 

The  defendant  Koss  then  put  in  an  answer,  in  which  he  stated  in  substance,  that 
he  could  not  state  or  set  forth  the  matters  enquired  of  bv  the  information,  because  the 
now  other  defendants,  the  assignees  of  himself  and  partner  under  their  commission, 
were  possessed  of  all  the  books  kept  by  them,  and  that  they  had  refused  him  access 
to  them. 

The  infoi'mation  was  thereupon  amended,  making  the  assignees  parties  defendant, 
and  adding  all  necessary  statements,  charges,  &c.,  and  requiring  the  assignees  to 
produce  books,  papers,  and  writings  :  to  that  amended  information  the  assignees 
demurred. 

5th  May. — The  demurrer  now  came  on  to  be  argued,  and  the  same  topics  were 
pressed  on  the  Court,  in  support  of  the  demurrer,  as  had  lieen  urged  against  the 
exceptions  ;  and  on  the  other  hand,  the  judgment  of  the  Court,  on  over-ruling  the 
exceptions,  was  wholly  relied  on  in  support  of  the  amended  information. 

[211]  Jervis,  Pejiys,  and  Kichaids,  aigued  in  support  of  the  demurrer :  and 
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Koupell  for  the  Crown,  who  relied  ])riii(ipally  on  the  judgment  delivered  on  the 
former  oeeasioii — when 

The  Court  delivered  judgment  immediately  :— over-ruling  the  demurrer,  for  the 
same  reasons  as  they  had  already  given  for  allowing  the  exceptions.  They  said,  that 
they  had  upon  that  occasion  decided  entirely  on  the  merits  of  the  case :  and  the  only 
difference  in  the  present  case  was,  that  the  discovery  was  sought  from  assignees  of 
bankrupts  ;  but,  they  held,  that  whate\er  discovery  might  have  been  re(|uircd  from 
the  bankrupts,  might  also  be  demanded  from  the  assignees,  who,  b}'  voluntarily  taking 
the  means  of  discovery  from  the  bankrupt,  as  they  were  entitled  to  do,  whereby  they 
had  disabled  him  from  rendering  the  account,  and  had  enabled  themselves  to  do  it, 
were  compellable  to  make  the  discovery  by  the  terms  of  the  act  of  Parliament ;  and 
were  it  not  so,  the  act  would  be  rendered  nugatory  by  the  facility  of  evasion  which 
might  be  ati'orded  by  concerted  commissions. 

Per  Ciu'iam.     Demurrer  over-ruled. 


[212]  Andrews,  A.s.signee  of  Pain,  an  Insolvent  Debtor,  ?'.  Se.vi.y.  Saturday, 
(Jth  May  1820. — A  plaintift'  suing  as  assignee  of  an  insolvent  debtor,  is  not  by 
analogy  to  the  case  of  executors  and  administrators  within  the  exemption  from 
the  23  Hen.  VIII.  c.  15  ;  but  if  non-suited,  must  pay  the  dofenilant's  costs.  —Nor 
will  the  Court  suspend  the  payment  of  costs  on  ati  affidavit  that  the  plaintiflf  has 
not  received  sutlicient  assets,  to  be  paid  quando  acciderint. 

The  plaintiff  having  been  nonsuited  on  the  trial  of  this  action  of  assumpsit, 
Merewether  moved  that  the  Master  might  be  restrained  from  taxing  the  costs  of 
the  nonsuit,  on  the  ground,  that  the  plaintiff  having  sued  in  this  instance  in  a  repre- 
sentative character  merel}',  was  within  the  implied  exemption  from  the  operation  of 
the  statute  of  the  23  Hen.  Vlll.  c.  1.5,  which  it  had  constantly  l)cen  held  protected 
administrators  and  executors  suing  in  their  representative  character  from  the  costs, 
payable  to  the  defendant  by  that  statute — but 

The  Court,  saying  that  ncithei-  the  assignee  of  an  insolvent,  nor  the  assignees  of 
a  bankrupt,  had  ever  been  considered  within  the  exemption — refused  the  motion. 

Application  was  then  made,  on  an  affidavit  stating  that  the  plaintiff  had  no  assets 
— that  the  payment  of  the  costs  might  l>e  suspended  until  assets  should  be  received 
by  the  assignee,  to  be  paid  quando  acciderint :  but  that  the  Court  also 

Refused. 


[213]  Andrews,  Assignee  of  Pain,  an  Insolvent  Delitor,  v.  Bond.  Tuesday, 
'.Hh  May  lS2().--Kffect  of  parti(Milars  of  notice  of  sct-oli'. — In  an  action  by  an 
assignee  of  an  insolvent,  for  good.s  sold  and  ilelivered  by  (he  insolvent,  the 
defendant  relied  on  a  defence  of  .set-off;  and  in  the  notice  thereof  delivered  by 
him,  he  set  forth  a  composition  deed  of  assignment  by  a  fornici-  creditor  of  the 
defendaTit  to  the  insolvent,  in  which  there  was  a  covenant  by  the  latter,  guaran- 
teeing to  the  defendant  the  jjayment  of  a  dividend  agreed  to  be  paid  on  that 
occasion  :  the  notice  also  sUitcd  as  other  grounds  of  set-od",  money  had  and 
leceived,  and  an  account  stated  ;  but  in  the  particular  of  the  set-oil',  the  defendant 
stated  the  subject-matter  to  be  a  .sum  of  311.,  "the  amount  of  tiio  two  several 
dividends  of  '>n.  in  the  pound  upon  a  debt  of  OSl.,  due  from  Simon  I'uin  U)  the 
defenilant,  which  said  dividends  are  directed  to  l)u  paid  i)y  the  .saiil  T.  I-.  Pain,  as 
in  the  said  notice  of  set-off  particularly  mentioned  :  "  -Held,  that  the  parlieulai-s 
of  the  set-off  eontincd  the  defendant  to  pioof  of  the  ilemand  under  the  covenant 
in  the  deed  of  assiginucnt,  as  the  sole  giound  of  his  defence,  and  precluded  him 
from  giving  evidence  of  .satisfaction  of  the  demand  of  Pain,  either  liy  money  had 
and  received,  or  an  account  slated,  according  to  the  leinn  of  the  noti'^e  of  set  oil', 
or  by  any  other  means. — A  nonsuit  ilirected,  on  the  groiuid,  that  the  ri'tieo 
of  set-off  gave  autlieicnt  intimation  of  the  sum  intended  to  l>o  set-off,  and  that 
if  there  harl  been  no  notice  of  sot-off,  there  wenild  have  been  u  good  dofcnce  by 
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proof  of  the  rlcmand  lieing  satisficrl,  set  aside. — Qiirere,  Whether  notice  of  set-off 
necessary  in  such  a  case? 

[For  further  proceedings  see  p.  538,  post.] 

This  was  an  action  of  assumpsit,  for  goods  sold  and  delivered  by  Pain  the  insolvent 
to  the  defendant.  Plea,  Xon-assumpsit,  with  notice  of  set-oif  *^  It  came  on  to  be 
tried  before  Mr.  Justice  [214]  Burrough,  at  the  last  Lent  Assizes  for  the  county  of 
Somerset,  who  nonsuited  the  plaintiff  for  the  reasons  stated  in  his  repoi-t. 

Pell,  Sei-jeant,  obtained  a  rule  to  shew  cause  why  that  nonsuit  should  not  be  set 
aside,  on  the  ground,  that  the  defendant  had  been  permitted  at  the  trial  to  go  into 
evidence  to  establish  a  cass  not  within  the  terms  of  his  notice  of  setoff,  and  the 
particulars  of  that  notice,  as  delivered  by  him. 

The  learned  .ludge  now  reported  that  all  the  preliminary  matters  necessary  to 
enable  the  plaintiff  to  sue  as  assignee  having  been  admitted  or  proved,  it  was  then 
proved  that  Pain  had  sold  three  quantities  of  wheat  to  the  defendant  to  the  amount  of 
941.  ;  and  it  was  also  proved,  that  the  defendant  had  by  payments  reduced  Pain's 
demand  to  341. 

[215]  The  defendant  then  produced  the  deed  of  assignment  [mentioned  in  the 
notice  of  set-off].  There  was  a  proviso  in  that  deed,  that  if  so  many  of  the  creditors, 
whose  debts  in  the  whole  amounted  to  2001.,  should  not  have  signed  and  sealed  the 
indenture  before  the  1st  of  August,  the  indenture  and  all  the  covenants  were  to 
be  void. 

The  defendant  then  gave  evidence  [in  substance],  that  he  had  not  paid  the  remain- 
ing balance  of  341.,  due  on  the  account  of  the  wheat  sold,  because  that  sum  was  then 
due  to  him  from  Pain  under  his  covenant  in  the  deed  of  a.ssignment  *'- ;  and  that  it 
had  been  so  considered  by  him  and  the  solicitor  concerned  for  the  parties — that  when 
the  next  dividend  was  afterwards  made,  at  which  the  defendant  was  present,  he 
received  nothing,  for  that  reason  ;  and  also  that,  in  point  of  fact,  the  wheat  sold  was 
part  of  the  assigned  property  and  effects  of  the  first  insolvent. 

Upon  that  evidence  the  learned  Judge  reported,  that  he  had  considered  that  the 
jjlaintift',  as  a-ssignee  of  the  insolvent,  could  be  in  no  better  situation  than  the  inisolvent 
himself ;  and  that  as  Pain  (the  assignee)  had  acted  under  the  deed  of  composition,  by 
receiving  the  produce  of  the  effects  of  the  assignor,  and  dividing  it  amongst  his 

*'  The  material  parts  of  the  notice  of  set-off  were  these — 

"  Take  notice  that  the  above-named  defendant,  on  the  trial  of  this  cause,  will  give 
in  evidence,  and  insist  that  the  said  Thomas  Love  [Pain]  before  and  at  the  time  of  his 
discharge  as  such  insolvent  as  aforesaid,  was  indebted  to  the  said  defendant  in  a  sum 
of  money,  to  wit,  the  sum  of  2501.  upon  and  by  virtue  of  a  certain  indenture"  [of 
assignment  to  T.  L.  Pain  of  the  property  of  Simon  Pain,  setting  it  out,  viz.  the  parties, 
the  subject-matter,  and  the  trust  to  pay  10s.  in  the  pound  by  two  instalments,  the 
first  to  be  paid  in  October,  and  the  second  in  Decembei',  1815,  to  the  creditors  of 
Simon  Pain,  who  should  sign  the  deed].  "  And  the  said  defendant  further  saith,  that 
the  said  T.  L.  Pain  did  co\enant  with  the  other  parties  that  the  said  two  di\ndends 
respectively  should  be  in  all  events  paid  to  the  creditors  of  Simon  Pain,"  parties 
thereto — and  that  he  (defendant)  was,  at  the  time  (&c.),  creditor  to  the  amount  of 
5001.,  and  a  party  subscribing  them  a  deed,  and  that  the  two  dividends  amounted 
to  2501. 

There  was  a  further  set-off  stated,  for  money  (2001.)  had  and  received,  and  upon 
an  account  stated. 

The  defendant  had  also  furnished  the  following  particulars  of  set-off — - 

In  the  Exchequer,  between  (&c.). 
The  particulars  of  the  defendant's  set-off  are  as  follows,  that  is  to  say,  the  sura  of 
341.,  being  the  amount  of  two  several  dividends  of  os.  in  the  pound  upon  a  debt  of 
681.,  due  from  Simon  Pain  to  the  said  defendant,  and  which  said  dividends  are  directed 
to  be  paid  bj'  the  said  T.  L.  Pain,  as  in  the  said  notice  of  set-off  particularly  mentioned. 
— Dated  &c.  Signed  by  the  defendant's  clerk  in  Court. 

*2  He  had  been  assignee  of  the  effects  of  another  insolvent  person,  and  had  cove- 
nanted by  the  deed  in  question  to  pay  the  instalments.     See  the  note,  ante,  p.  213. 
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creditors  ;  ;uiil  li.id  sold  part  of  tlie  ettects  to  the  [216]  dcffiid:iiit,  and  lussentcd  to  the 
application  of  the  dividend  in  his  hands  to  pa\'  the  defondant's  dcl)t  to  the  siitisfaction 
of  the  demand  for  .511.  he  could  not  have  recovered  that  sum,  he  thought  the  plaintili' 
could  not  reco\er  it. 

His  Lordship  added,  that  there  was  no  suggestion  that  Simon  Pain  had  ever 
insiste<l  on  the  deed  being  void  :  and  that  after  his  Lordship  had  stated  that  there 
ought  to  be  a  nonsuit,  it  was  objected  that  the  notice  of  set-oH"  was  not  adapted  to  the 
defendant's  case,  because  it  gave  notice  of  a  demand  by  virtue  of  the  covenant  in  the 
deed  of  composition  ;  but  that  it  had  appeared  to  him  that  the  notice  gave  very 
sufficient  information  of  the  sum  intended  to  be  set-off:  and  that  even  if  there  had 
been  no  notice  of  set-off,  there  would  have  been  a  good  defence  on  the  general  issue, 
as  it  had  appeared  that  the  demand  was  satisfied. 

Gaselee  and  Moore,  A.,  now  shewed  cause. — They  submitted  that  this  was  a  case 
in  which  notice  of  set-off  was  not  necessary,  and  that  if  it  were,  that  which  had  been 
given  by  the  defendant  was  amply  sufficient.  They  urged  that  a  defendant  was  not 
so  strictly  bound  by  the  terms  of  the  particulars  of  his  notice  of  set-off  as  to  be  pre- 
cluded where  his  notice  so  fully  apprized  the  plaintiff  of  the  ground  of  his  defence, 
from  proving  satisfaction,  for  that  might  be  given  in  evidence  under  the  general  issue 
in  assumpsit — or  a  notice  of  set-off  might  be  used  by  a  plain-[217]-tiff  to  entiap  a 
defendant  in  mere  technicality.  In  this  case  the  defence  was  founded  on  satisfaction  : 
the  defendant's  counter  demand  rested  on  the  deed  ;  and  that  had  been  previoiisly 
agreed,  and  was  understood  to  be  considered  by  [both  parties  as  the  only  question 
between  them.  The  plaintiff  meant  to  rely  on  that  deed  being  void,  because  the 
proviso  had  not  been  effected,  creditors  to  the  amount  of  2001.  not  having  c.vecuted 
the  deed  before  August.  In  answer  to  that  it  was  shewn,  that  the  plaintiff  harl  after- 
wards continued  to  act  on  the  deed  by  receiving  the  produce  of  Simon  I'ain's  elt'ects 
and  making  dividends  :  and  if  this  deed  should  be  held  to  be  void  under  such  circum- 
stances, all  who  ha\e  received  an}'  thing  from  the  first  insolvent's  estate  will  lie  lialjje 
to  be  called  on  to  refund,  which  after  the  conduct  of  the  assignee  ought  not  to  be 
enrlurcd.  The  deed  therefoie  being  only  voidable  at  the  utmost,  and  not  void — the 
assignee  having  acted  upon  it  after  August — and  the  wheat  being  really  the  property 
of  the  a.ssignor,  they  contended  this  nonsuit  was  rightly  directed. 

The  particulars  of  the  notice  of  set-off,  they  submitted,  related  merely  to  the 
amount  of  the  defendant's  real  demand,  referring  to  the  deed  only  collaterally  :  and 
that  it  could  not  have  the  effect  of  depriving  the  defendant  of  making  a  case  on  an 
account  stated  under  the  general  i.ssue  pleaded  by  him,  and  which  was  also  mentioned 
in  the  notice  as  one  of  the  groinids  of  set-off;  and  theiefore  there  could  be  no  surprise. 

[218]  I'ell,  Serjeant,  and  Merewcthcr,  in  sup])ort  of  the  lule,  contended  that  the 
nonsuit  could  not  be  supported  ;  for  even  if  the  defendant  had  merits  on  the  case  set 
up  by  him,  the  notice  of  set-off  and  j)articulais  had  (ircchjiled  him  ;  for  it  had  reduced 
the  (|uostion  between  the  parties  to  the  narrow  point  of  the  validity  of  the  composition 
deed,  and  that  was  the  object  of  ])crniitting  a  set  off  in  principle  .and  practice,  in  order 
to  protect  the  ])aTties  from  the  expcnce  of  supei'tluous  proof.  If  then  a  party  were 
allowed  to  shift  his  ground  at  the  trial,  or  give  evidence  of  any  thing  as  ;i  groiniti  of 
.set  oil',  not  embraced  by  the  particulars  of  his  notice,  otherwise  it  would  be  calculated 
to  mislead  the  plaintiff,  as  was  the  result  of  it  in  the  ])resent  ease.  Hero  the  effect 
of  the  deed  was  the  only  ostensible  (|uestion.  Had  the  jjartieulars  set  out  such  a 
ground  as  an  account  stated,  the  plaintiff  coidd  have  met  that  defence  ;  but  in  consc- 
f|ucnce  of  these  particulars  he  had  gone  to  the  assizes,  proi)ared  only  to  prove,  that 
the  deed  had  become  void  ;  and  therefore  he  was  nonsuited  on  the  strengtli  of  the 
defendant's  new  case,  which  had  come  npf>n  him  by  surprise. 

Under  these  circumstances  therefore,  they  submitted  that  the  nnnsuit  ought  to 
be  set  aside. 

The  Court  (giving  their  ()|)inion  .severally)  determined  that  a  notice  of  flot-off 
having  been  gi\en  in  tiiis  case,  when  particulars  of  Uw.  set  oH'  were  iiflcrw.irds  ih'livcred 
by  the  defendant,  he  must  bo  considered  as  h;iving(  nnliiicd  himsi'lf  to  [219]  the  proof 
of  the  subject-matter  (comprised  in  the  particulars.  By  those  it  appeared  ipiilc  clcaily 
that  the  defendant  meant  to  rely  on  the  demand  raised  by  virtue  of  I'liin's  covcn.int 
in  the  comiwsition  deed  ;  and  if  on  the  trial  it  should  turn  out  that  that  covenant  was 
void,  the  flefence  of  set-off  must  have  failed.  That  deed  then  liaving  been  stated  in 
effect  by  the  particulars  of  the  notice  to  be  the  foundation  of  the  ilefonce  intended 
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to  be  set  up,  it  became  the  only  matter  to  be  discussed  :  yet  another  ground  of  defence 
was  set  up  at  the  trial  which  ought  not  to  have  been  permitted.     They  therefore 
decided  that  there  ought  to  be  a  new  trial  ;  and  accordingly  made  the  rule,  which  had 
been  obtained  for  setting  aside  the  nonsuit,  absolute. 
Per  curiam.     Eule  absolute. 

[220]  The  Attorney-General  r.  Goodman.  Wednesday,  10th  May  1820. — Where 
it  is  shewn  to  the  satisfaction  of  the  Court  on  a  statement  of  facts  by  affidavit, 
that  in  the  reduced  list  of  Special  Jurymen,  there  are  persons  non-resident  or 
exempt,  or  that  from  other  causes  it  is  clear  that  tliere  are  less  than  twenty-four 
effective  Jurymen  remaining  on  the  panel,  and  that  it  is  probable  that  a  sufficient 
number  cannot  be  had  to  attend  at  the  trial  of  a  pending  information,  they  will, 
on  motion,  order  a  new  Jury  to  be  impanelled. 

Walton  moved,  in  the  early  part  of  the  Term,  that  a  new  Jury  might  be  impanelled 
to  try  this  cause  in  Middlesex.  It  was  an  infoi-mation  for  the  recovery  of  a  penalty 
of  treble  the  value  of  foreign  plate  glass,  which  had  come  to  the  hands  of  the  defen- 
dant without  payment  of  the  duties. 

The  affidavit,  which  was  made  by  an  officer  of  the  Customs,  st.;ited  that  the 
deponent  examined  the  panel  of  the  Jury  named  in  this  cause,  in  the  Exchequer  Office, 
and  made  inquiries  at  their  stated  residences  as  to  the  probability  of  their  attending 
on  the  trial  at  the  Sittings  after  Term,  when  he  found  that  six  of  the  Jury  did  not 
reside  at  the  places  named  in  the  panel  as  their  residence,  and  that  none  of  those  could 
be  found  except  one  who  resided  at  Bristol — that  another  (making  seven)  was  in 
Scotland,  in  consequence  of  ill  health,  and  his  return  uncertain — that  an  eighth  was 
ill,  and  his  attendance  had  been  dispensed  with,  in  consequence,  by  one  of  the  Barons 
— that  a  ninth  claimed  to  be  exempt,  being  Accountant-General  of  the  Court  of 
Chancery — that  two  otheis  had  stated  that  they  should  not  be  in  London  at  the  time 
of  the  trial — and  two,  that  their  being  in  town  then  was  uncertain — and  that  two 
more  did  not  reside  at  the  places  mentioned  in  the  panel,  but  in  the  country. 

[221]  It  was  stilted  that  notice  of  trial  had  been  given  in  Hilary  Term  ;  and  that 
upon  the  usual  motion  an  order  had  been  obtained  for  trying  the  issue  by  Special 
Jury,  when  forty-eight  were  named,  and  reduced  in  the  usual  manner  to  twenty-four. 
When  the  cause  came  on,  only  three  Special  Jurymen  attended  ;  and  the  Attorney- 
General,  in  consideration  of  the  great  importance  of  the  case,  declining  to  pray  a  tales, 
the  cause  stood  over. 

Under  these  circumstances  the  Court  granted  a  rule  to  shew  cause  why  a  tiew 
Jury  should  not  be  named. 

Hill  now  shewed  cause,  insisting  that  the  present  application  could  not  be  granted 
consistently  with  the  rules  and  principles  of  law ;  and  that  there  was  also  express 
authority  against  it  in  the  case  of  The  Kiiuj  v.  Perry  (5  T.  R.  4.53),  founded  on  that  of 
The  King  v.  Franklin,  in  which  it  was  decided,  that  if  after  a  Special  Jury  has  been 
struck,  the  cause  goes  off  for  default  of  Jurors,  no  new  Jury  can  be  struck,  but  the 
cause  must  lie  tried  by  the  Juiy  first  appointed. 

He  then  took  the  following  objections  to  the  affidavit  on  which  the  rule  had  been 
obtained — that  it  was  not  shewn  that  the  residences  of  the  six  Jurors  who,  it  was 
stated,  could  not  be  found,  [222]  were  not  correctly  given,  when  the  Jury  were  struck 
— and  that  it  did  not  rest  on  any  imperfection  in  the  venire  itself,  or  in  the  return. 
He  submitted  also,  that  the  principal  facts  stated  in  the  affidavit  would  be  good  cause 
for  challenge,  and  if  a  party  were  entitled  to  set  aside  a  Jury-list  on  such  grounds  as 
non-residence,  he  would  be  entitled  to  do  so  on  any  other  ground,  such  as  that  there 
was  i-eason  to  believe  that  the  Jury  were  not  impartial  from  circumstances  which  the 
party  had  olitained  knowledge  of  by  enquiry',  (which  was  itself,  if  not  a  contempt,  a 
dangerous  practice  to  encourage  ;) — that  many  of  the  causes  were  obviously  insufficient 
for  calling  on  the  Court  to  require  other  gentlemen  to  attend  as  Jurors — and  that  at 
all  events  the  only  proper  course  left  to  the  Crown  in  case  of  an  insufficient  numlier 
appearing  on  the  trial  was  to  pray  a  tales  in  the  usual  manner. 

Walton,  in  support  of  the  rule,  distinguished  the  case  of  The  King  v.  Perry,  fi'om 
the  present,  because  the  Jurors  there  were  all  residents,  liable  to  be  summoned,  and 
to  be  fined  for  non-attendance  ;  and  there  no  affidavit  was  made,  from  which  it  was 
shewn,  that  a  sufficient  number  could  not  be  found,  or  could  not  attend.     And,  he 
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urged  that  it  was  admitted,  in  that  case,  that  a  subject  might  have  a  new  venire 
de  novo.  Such  is  the  constant  practice  in  cases  of  new  trials,  where  an  alias  distringas 
is  considered  (|uite  sufficient  to  supersede  the  necessity  of  again  going  through  the 
whole  process. 

[223]  He  also  urged  that  the  return  of  non-residents  was  a  sufficient  irregularity 
to  warrant  the  naming  a  new  Jury. 

The  Loud  Cuief  Baron. — The  law,  without  doubt,  is  that  a  list  of  twenty-four 
Juryman  shall  be  returned,  in  order  to  secure  the  attendance  of  twelve.  In  this 
particular  case,  there  are  five  named,  whose  residence  cannot  be  found,  and  there  is 
another  who  is  shewn  to  reside  at  a  considerable  distance.  One  gentleman  is  named 
who,  as  we  all  well  know,  could  not  attend,  by  reason  of  the  public  duty  which  he 
has  to  perform.  The  number  is  thereby  reduced  to  seventeen,  and  it  was  shewn  that 
the  attendance  of  several  others  was  ver3'  improbable.  It  is  quite  certain  that  there 
are  only  seventeen  Jurymen  left  on  this  list,  instead  of  twenty-four,  and  that  is 
suttlcient  to  make  it  the  duty  of  the  Court  to  interpose  in  order  to  prevent  this  cause 
going  down  to  trial  under  such  circumstances  as  might  defeat  the  pur])oses  of  justice. 
I  have  therefore  no  doubt  at  all,  that  on  the  facts  disclosed  to  us,  a  new  venire 
ought  to  go. 

The  rest  of  the  Court  concurred. 

Per  Curiam.     Rule  absolute. 

End  of  Easter  Term. 


[225]     Cases  Argued  and  Determined  in  the  Court  of   E.xntEQUER,   and 

EXCHEi^U'Ell   CllAMr.EH,    TRINITY    TeRII,    1    (tEO.    IV.    AND   SllTINUS   AFFER. 

In  the  ExcHEijUER  Chamber.     [Error  from  the  King's  Bench.] 

Home  r.  Lord  F.  C.  Bentinck.  Saturday,  17th  June  1820. — Evidence.  In  an 
action  by  one  military  officer  (for  libel)  against  another, — who,  as  President  of  a 
Court  of  Inquiry  comiMsed  of  military  ottieers,  held  under  the  directions  of  the 
Commander  in  Cliief  of  the  Foi'ces,  for  the  purpose  of  investigating  the  doul)tful 
conduct  of  the  PlaintitV,  and  to  determine  whether  it  were  a  fit  subject  for  a  Court 
Martial — delivered  in  person  to  the  Commander  in  Chisf,  a  transcript  of  the 
minutes  of  the  proceedings,  evidence,  and  judgment  of  the  Court,  in  the  form  of 
an  official  icport  containing  the  alleged  libellous  matter;  the  Chief  Justice  of  the 
King's  Bench  refused  to  permit  the  rc])ort,  or  a  copy  of  it  olitaincd  from  the  ottico 
of  the  Commander  in  Chief,  the  regular  place  of  deposit  for  such  documents,  to 
be  given  in  evidence  on  the  part  of  the  Plaintiil':~Held,  by  the  Court  of  Error, 
on  argument  of  a  bill  of  exceptions  tendered  against  the  exclusion  of  the  evidence 
offered,  that  such  evidence  was  rightly  excluded  ;  because  the  interests  of  the 
State  re(iuirc  that  such  documents  should  be  kept  inviolably  secret,  and  that  their 
disclosure,  by  pioduction  as  evidence  in  Coui-ts  of  Law,  should  not  bo  compellable 
by  a  party,  or  allowable  by  the  Judge— not  on  .-my  consideration  merely  afrccting 
the  rights  of  the  parties!^  but  because  it  is  his  duty  judicially  to  exclude,  as 
guardian  of  the  ])ublic  good,  all  such  matters  as  nught  tend  to  injure  the  general 
welfare— lest  politiLid  secrets  might  be  thereby  lietraycd  to  the  injury  of  the 
State.— Seniblc,  Military  Courts  of  IiKpiiry,  constituted  and  hel.l  as  in  this  case, 
are  not  illegal,  nor  contiary  to  the  provisions  of  the  Mutiny  Act. 

(S  C  2  Br  &  B.  130;  4  Moore,  C.  P.  563.  Ai)plied,  M'Klvcney  v.  ConnMan,  1864, 
17  Ir  C  L  R.  55;  Ihiwkins  v.  Iloh'hii,  1873,  L.  1{.  «  Q.  B.  268;  aftirn.od  IH75, 
L.  K.  7  11.  L.  744.  Discussed,  Ilenvrss,/  v.  U'riffht  (No.  1),  1888,  21  <,l.  H.  D.  5i;i; 
Chatterton  v.  Secretary  of  Slate  for  Imlia,  [1895]  2  I.).  H.  1!)2.| 

This  writ  of  error  was  brought  on  a  judgment  given  for  the  dcfcnd.uit  in  .in  action 

aoainst  him  for  a  lil)el  in  the  publication  of  a  document. 

"  [226]  On   the   trial,  before  Abbott,  Lord   Chief  Justice,  at  the  SittingH  before 

Michaelmas  181!),  at  Cuildhall,  the  counsel  for  the  Plaintill' leii<lercd  an  excentiiin  to 

the  learned  Judge's  exclusion  of  cortJiin  eviilenco  on'ored  on  the  part  of  the   rl.unlifr 

Ex.  Div,  11—38 
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in  support  of  liis  case.  A  hill  of  exceptions  (having  been  sealed  hy  the  learned  Judge) 
was  now  brought  into  the  Court  of  Error,  setting  out  the  whole  record,  and  the 
subject-matter  of  the  evidence  which  hi.s  Lordship  would  not  permit  to  be  read. 

In  the  first  count  of  the  declaration  it  was  alleged,  that  the  Plaintiff"  being  a 
lieutenant-colonel  in  the  arm}',  and  having  a  commission  of  captain  &c.  &e.  the 
defendant  published  a  libel  of  and  respecting  said  Plaintiff'.  The  last  and  most 
material  count  stated,  that  the  Defendant  had  been  appointed,  with  six  other  persons, 
by  His  Royal  Highness  the  Duke  of  York,  Commander  in  Chief  &c.  to  enquire  into 
the  conduct  of  the  Plaintiff'  (in  respect  of  certain  charges  imputed  to  him  in  mattei-s 
relating  to  a  mining  adventure  in  which  he  had  been  engaged,  supposed  to  be  deroga- 
tory to  him  as  a  military  officer)  and  that  the  Defendant  was  appointed  to  preside 
at  the  deliberations  of  the  said  persons,  and  to  report  to  His  Royal  Highness  the 
opinion  of  the  said  persons,  touching  &c.  ;  [the  Plaintiff''s  conduct  in  the  mining 
.adventure,]  and  that,  although  it  was  the  dutv  of  the  said  Defendant  to  report  truly 
the  opinions  of  the  said  persons,  yet  the  Defendant  well  knowing,  &c.  but  wrongfully 
and  unjustly  intending  to  injure  [227]  the  said  Plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  countenance  and  good  opinion  of  his  said  Royal  Highness,  Frederick,  Duke 
of  York,  did  afterwards,  to  wit,  &c.  falsely,  deceitfully,  and  injuiiously,  publish, 
suggest  and  represent  to  his  said  Roj-al  Highness,  that  the  said  persons  so  appointed  as 
aforesaid,  had  unanimously  agreed  in  certain  opinions  there  following,  of  and  con- 
cerning the  Plaintiff',  as  such  officer  as  aforesaid.  [Then  followed  the  statement  in  the 
report  of  the  matters  complained  of,  on  which  this  action  for  the  alleged  libel  was 
founded  ;  but  upon  that  no  part  of  the  present  question  depended.]  The  declaration 
concluded  by  denying  that  the  said  persons  had  unanimouslv  agreed  in  the  said 
opinion  :  and  after  the  usual  averment  of  general  injury,  averred  that,  by  reason 
thereof.  His  Royal  Highness  George  &c.  Regent  &c.  acting  &c.  did  deprive  the 
Plaintiff"  of  his  rank  of  lieutenant-colonel  in  the  service  of  His  Majesty,  and  of  his 
commission  of  captain  in  the  3d  foot  guards,  and  the  profits,  &c. — Plea,  the  general 
issue. 

In  support  of  the  plaintifT's  case.  Sir  Henry  Torrens  was  called  as  a  witness  and  to 
produce  certain  minutes  which  were  stated  to  confciin  the  sul)ject-matter  of  the  alleged 
libel.  On  his  examination,  he  stated  that  he  was  military  secretary  of  His  Royal 
Highness  the  Duke  of  York  :  and,  after  having  proved  the  military  appointments 
which  the  Plaintiff  had  enjoyed  in  the  service  of  the  King,  he  stated,  in  substance, 
that  [228]  he,  as  such  military  secretary,  was  in  possession  of  the  minutes  of  a  Court 
of  Inquiry,  held  by  the  direction  of  the  Commander  in  Chief,  of  which  the  Defendant 
was  President — that  the  Cotu't  of  Inquiry  consisted  of  several  other  military  officers 
as  well  as  the  Defendant,  and  that  the  enquiry  was  directed  by  the  Commander  in 
Chief  to  be  made  b}'  such  Court  upon  the  conduct  of  the  said  Plaintiff' — that  the 
minutes  so  in  possession  of  Sir  Henry  Torrens  (the  witness),  were  the  proceedings, 
evidence  and  judgment  of  the  said  Court  of  Inquiry,  and  were  delivered  by  the 
Defendant  as  President  of  the  said  Court,  personally,  to  the  Commander  in  Chief,  as 
the  report  of  the  said  Court  upon  that  inquiry — and  that  those  minutes  were  deposited 
in  the  office  of  the  Commander  in  Chief,  and  the  same,  by  being  so  deposited,  became 
and  were  under  the  care,  and  in  the  cu.stody  of  the  witness,  as  military  secretary. 

[The  counsel  for  the  Plaintiff  then  offered  in  evidence  first  the  original  report  of 
the  Court  of  Inquiry,  and  also  a  transcript  of  those  minutes  which  had  been  obtained 
from  the  office  of  the  Commander  in  Chief.] 

The  Bill  of  exceptions  having  stated  thus  much,  then  set  forth  that  the  Counsel 
for  the  Defendant  insisted  that  the  said  minutes  could  not  be  admitted  and  allowed 
to  be  read  in  evidence,  and  that  the  counsel  on  the  part  of  the  Plaintiff'  insisted  that 
they  ought — whereupon  the  Chief  Justice  then  and  there  cle-[229]-clared  and  delivered 
his  opinion  that  the  minutes  ought  not  to  be  read  in  evidence  :  and  thereupon  the 
Plaintiff''s  Counsel  offered  and  tendered  a  copy  of  the  said  minutes  as  evidence 
delivered  from  the  office  of  His  Royal  Highness  the  Commander  in  Chief,  which  was 
also  not  allowed  to  be  read — that  afterwards  at  the  trial,  the  Jury,  under  the  direc- 
tions of  the  said  Chief  Justice,  found  a  verdict  for  the  Defendant :  whereupon  the 
Counsel  for  the  Plaintiff  proposed  the  aforesaid  exception  :  and  that  was  now  the 
material  error  assigned. 

Evans,  Joshua,  for  the  Plaintiff,  submitted,  in  support  of  the  exception,  that  the 
evidence  ought  to  have  been  admitted ;  for  that  otherwise,  however  clearly  libellous 
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and  ac-tioiiiihlc  the  matter  of  the  report,  as  set  out  in  the  rleolaration,  might  be,  the 
Court,  by  i-ejecting  the  evidence  of  the  minutes  of  the  proceedings  of  the  Court  of 
Inquiry  forming  their  report,  which  had  been  tendered  in  evidence,  would,  hy  thus 
excluding  the  only  proof  which  could  be  given  in  support  of  a  case  of  this  sort, 
altogether  shut  out  the  injured  party  from  any  remedy  whicli  he  might  otherwise 
have  obtained  Ijy  having  recourse  to  law. 

[Having  cited  a  great  number  of  cases  to  shew  that  such  publications  were,  in 
themselves,  libellous,  and  in  their  consequences  actionable — he  submitted,  that  the 
statement  in  question  was  not  within  any  class  of  privileged  publications,  or  of  con- 
scientious statements  made  without  malice,  or  of  confidential  communications.] 

[230]  First,  he  insisted,  that  this  was  not  a  confidential  communication.  In  all 
cases  of  confidential  communication,  he  urged,  it  has  been  held  to  be  necessary  that 
the  party  enquiring  should  have  some  interest  in  putting  the  question,  and  tiiat  the 
person  enquired  of  should  communicate  only  matters  within  his  own  knowledge :  and 
that  he  should  disclose  it  to  the  paity  enquiring  alone,  taking  care,  on  his  peril,  to 
avoid  stating  any  irrelevant  matter  tending  to  defamation  ;  whereas  in  this  case  the 
en(|uiry  was  not  made  hy  persons  interested  in  the  subject-matter ;  and  the  answer 
made  b}'  the  re]jort  was  not  confined  to  matters  within  the  communicator's  knowledge, 
Ijut  was  the  result  of  a  gratuitous  enquiry,  in  itself  defamatory,  and  was  composed  of 
mattei'  of  irrelevant  censure  and  reproach,  relating  to  conduct  in  no  i-espect  connected 
with  the  Plaintiflf's  military  duties :  and  it  was  moreover  so  far  from  being  secret,  and 
confidential,  that  it  was  the  result  of  a  public  course  and  mode  of  enquiry  instituted 
by  several  unauthorised  persons  combining  together  for  the  purpose,  and  proceeded 
in  and  completed  by  information  collected  from  any  persons  who  might  be  disposed 
to  contribute  to  it :  and  the  Defendant  was  sued  as  an  individual  who  had  venturi'd 
to  publish  tlie  libellous  result. 

He  then  proceeded  to  shew  that  the  report  could  derive  no  sanction  nor  protection 
of  privilege  as  a  document  purporting  to  be  the  judgment  of  a  Court ;  for  that  there 
was  no  such  [231]  Court  known  to  the  law,  as  that  fif  a  Court  of  Inquiiy  into  tiio 
conduct  of  individual  members  of  any  class  of  the  King's  subjects  in  this  country  ; 
and  that  therefore  anything  libellous,  emanating  fiom  persons  professing  to  compose 
such  a  Court,  in  which  neither  members  nor  witnesses  are  sworn,  would  be  rather 
aggravated  than  e.^ctenuated  by  such  a  pretence.  He  urged,  that  no  Subject  of  any 
rank  oi'  station  can  have  power  to  authorise  the  holding  of  any  such  Court,  nor  could 
even  the  Sovereign  himself,  by  commission  or  otherwise,  legally  erect  a  tribunal  of 
persons  who  might  be  entitled  to  call  themselves  a  Court  of  In(|uiry,  and  to  ])roceed 
thereupon  to  investigate  the  private  conduct  of  any  individual  iSul)ject  of  the  Realm  : 
and  that  therefore  calumnies  (■ollected  and  published  und(!r  any  such  pi-etence,  would 
be  libellous  and  actionable,  and  the  documents  so  published  could  not  lie  privileged 
froTU  proiluction  in  Courts  of  Law  as  evidcMirc  in  actions  brought  for  the  i)ublishing 
them. 

In  Symes's  Military  Dictionary  (verbum  "Couil,")  this  custom  of  holding  such 
Coui'ts  is  complained  of,  as  having  a  tendency  to  prejudice  the  legal  Court  Martial  : 
and  they  are  thei-e  said  not  to  be  authorised  by  the  articles  of  war. 

If  then,  this  species  of  Court  be  not  authorised  by  the  common  law,  it  cannot  bo 
erected  by  the  King  by  charter  or  commission,  or  by  any  [232]  other  .authority  than 
that  of  Parliament.  It  is  so  stated  in  Comyns's  Digest  (lit.  Prerogative,  D.  28),  and 
in  Ivot.  Pari.  15  Edw.  3  (2  Koll.  Abr.  1G4,  pi.  14),  commissions  of  enquiry  wcro 
])rayed  to  l)e  repealed,  because  it  was  not  lawful  to  grant  them  witiiout  assent  of 
Parliament.  By  the  12  Edw.  2,  eh.  .'i,  confirmed  by  If)  Car.  I,  eh.  10,  it  is  enacted, 
"that  no  man  be  put  to  answci-  without  presentment  before  justices  or  matter  of 
lecord,  or  by  due  piocess  and  writ  original,  according  to  the  old  law  of  the  land  ;  and 
if  any  thing"  fiom  henceforth  be  done  to  the  contrary,  it  shall  lie  voi<i  in  the  l.iw  and 
holdcn  for  error."  By  1  W.  (^  M.  (caj).  2,  s.  2)  it  is  enacted,  "that  the  comniis.sion 
for  erecting  the  late  court  of  commission  for  ecclesiastical  causes,  and  all  other  com 
missions  and  courts  of  like  natm-e,  were  illegal  and  peruiciou.s."  In  the  c.ise  of  Cimi- 
nmsions  of  Eviiuiry  (12  Co.  31),  it  was  resolved,  that  those  commissions  which  were 
to  enquire  only  of  depopulation  of  houses,  &v.  without  power  to  hear  and  deterniiiio, 
were  against  law,  because  (amongst  other  reasons)  "  that  the  Commi.sHionora  wcro 
only  to  enquire,  whicli  is  against  law,  liccause,  by  this,  a  man  may  be  inijuslly  accused 
by  perjury,  and  he  .shall  not  have  any  remedy  ;  "  and  it  is  there  further  .said,  "  iiiso 


1188  HOME   V.  LORD   BENTINCK  8  PRICE, 233. 

the  paity  muy  be  defamed,  and  shall  not  ha\e  any  traverse  to  it ;  such  a  commission 
can  only  be  to  enquire  of  treason,  felony  committed,  Sic.  ;  and  no  such  commission 
ever  was  seen  to  enquire  [233]  only  (i.e.  of  crimes)  ; "  and  the  same  doctrine  is  to  be 
found  in  2  Hale,  21,  s.  .5,  and  4th  Inst.  163,  where  it  is  said,  "The  second  conclusion 
is,  that  commissions  are  like  to  allowance  to  the  King's  writs,  such  are  to  be  allowed 
which  have  warrant  of  law,  and  continual  allowance  in  Courts  of  Justice.  For  all 
commissions  of  new  invention  are  against  law  until  they  have  allowance  by  act  of 
Parliament.     Commissions  of  novell  inquiries  are  declared  to  be  void." 

Nor  can  these  Courts  be  legalized  by  immemorial  custom  in  point  of  fact ;  because 
the  existence  of  the  army  is  dependent  on  the  Mutiny  Acts :  but,  if  it  were  not, 
immemorial  custom  cainiot  legalize  an  usage  essentially  bad  in  law  :  Tredijmmod;  v. 
Ferryiimn  (Cro.  Car.  259),  Leach  v.  Moneij  (1  Bl.  555).  The  express  provisions  of  the 
Mutiny  Acts  operate  to  exclude  all  other  modes  of  trial  and  punishment  than  are 
there  authorised  from  being  practiced  with  regaid  to  soldiers,  by  the  express  and 
minute  enactments  there  provided  for  ever}'  possible  case.  The  object  of  the  act 
is  stilted  in  the  preamble.  By  that  act  the  King  is  authorised  to  erect  and  constitute 
Courts  Martial,  and  the  mode  of  proceeding  in  such  Courts  is  particularly  prescribed 
by  the  statute,  and  amongst  other  important  requisitions,  the  members  are  directed 
to  be  sworn  ;  but  that  act  gives  no  power  to  establish  Courts  of  Inquiry.  The  power 
given  to  make  articles  of  war,  however  large  and  [234]  ample  it  may  be  in  respect  of 
multiplying  prohibitions  and  offences,  does  not  allow  the  constituting  anysueh  inter- 
mediate tribunal  as  that  of  a  Court  of  Inquiry,  to  try,  much  less  to  enquire  of  them. 
There  are  cases  establishing  that  raai'tial  law  can  only  be  exercised  in  this  country 
under  the  authoiity  of  the  mutiny  act  and  the  articles  of  war,  oi-  b}'  the  judgment  of 
a  Court  Martial,— «/■««/  v.  Gould  (2  Hen.  Bl.  95),  Johndone  v.  Sutton  (1  T.  K.  549) : 
and  it  cannot  be  said  that  the  disgrace  to  the  Plaintiff,  and  loss  of  his  commission  by 
the  result  of  this  Court  of  Inquiry,  is  not  a  punishment  inflicted  by  that  Court.  If 
it  be  true,  as  said  in  Comyns's  Digest  (tit.  Prerogative,  D.  28),  that  the  prerogative 
can  only  be  exercised  for  the  benefit  of  the  subject,  an  officer  who  obtains  his  commis- 
sion by  service  of  danger  and  hardship,  cannot  be  dismissed  by  prerogative  without 
cause  :  and  that  cause  ought  to  be  assigned, — Oliver  v.  Lord  IF.  Beniinck  (3  Taunt.  459) 
— and,  in  the  case  of  a  soldier,  to  be  established,  by  the  only  legal  mode  of  enquiry, 
the  sentence  of  a  court  martial.  The  Crown  cannot  appoint  such  a  court  as  this,  and 
it  would  indeed  be  much  better  for  the  officer  that  he  should  be  arliitrarily  dismissed 
the  service  at  once  than  have  his  character  thus  destroyed. 

It  will,  peihaps,  be  urged  that,  by  some  writers.  Courts  of  Inquiry  arc  said  to  bear 
an  analogy,  in  I'espect  of  their  nature  and  duties,  to  the  institu-[235]-tion  of  grand 
juries,  and  that  their  business  is  to  determine  whether  there  are  sufiicient  grounds 
in  the  charge  for  ordering  a  court  martial.  Admitting  that  to  be  so,  the  duty  of  tlie 
court  in  this  instance  would  have  been  to  have  referred  the  case  to  a  court  martial ; 
but  they  have  not  done  any  such  thing :  they  have  merely  slandered  him  by  what 
they  term  a  judgment,  and  the  consequence  has  been,  that  the  Plaintiff,  after  years 
of  important  service,  has  been  deprived  of  his  rank  and  commission  without  an 
opportunity  of  being  heard. 

[Being  about  to  comment  on  the  contents  of  the  report,  the  Court  intimated,  that 
as  it  had  not  been  received  in  evidence,  they  could  not  hear  any  part  of  the  subject- 
matter  of  the  statement.] 

He  then  submitted,  that  if  the  Court  of  Inquiry  was  an  illegal  body,  the  members 
were  reduced  to  the  situation  of  ordinary  persons,  and  responsible  for  the  libel :  and 
that  the  party  in  whose  possession  or  custody  it  might  lie,  is  compellable  to  produce  it. 

If,  on  the  contrary,  it  were  a  legal  court  or  commission,  and  the  paper  in  question 
were  a  confidential  communication,  still,  he  contended,  it  ought  to  have  been  received 
in  evidence  in  support  of  the  Plaintiff's  action  ;  nor  is  there  any  instance  to  be  found 
where  such  a  document,  or  a  copy,  has  been  rejected,  as  not  admissible  in  evidence. 
If  such  doctrine  were  correct,  the  wiiter  [236]  of  a  false  and  malicious  communication, 
professing  to  be  confidential,  would  be  skreened  from  the  consequences  of  an  action. 
Although  it  be  a  rule,  that  in  cases  of  acquittal  of  felon}',  a  copy  of  the  indictment 
will  not  be  furnished  without  a  Judge's  order,  yet  if  a  copy  or  the  original,  however 
obtained,  be  tendered  in  evidence,  it  must  be  received — Legatt  v.  ToUerrey  (14  East, 
302).  In  cases  of  misdemeanor,  the  Defendant  is  entitled  to  a  copy  of  the  indictment 
as  matter  of  right ;  and  it  is  provided  by  the  Mutiny  Act,  that  the  soldier  shall  be 
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furnished  with  a  copy  of  the  proceedings  of  a  court  martial  appointed  to  try  him,  if 
he  require  it. 

It  may  be  contended  that  the  paper  in  question  is  privileged,  as  heing  a  mere 
confidential  communication  respecting  the  conduct  of  an  inferior  military  otlicer  to  his 
superior  in  command  ;  but  if  that  communication  be  a  false  and  malicious  libel,  followed 
by  an  injury,  the  officer  lil)elled  is  entitled  to  redress — and  that  even  though  the 
enquiry  were  set  on  foot  by  the  direction  of  the  superior  officer. 

[He  then  cited  the  following  cases,  on  the  proposition,  that  evidence  of  the  subject- 
matter  of  such  communications  is  admissible  in  evidence  :  and  that  the  parties  to 
whom  they  were  made  are  bound  to  disclose  them,  if  subpfenacd  as  witnesses,  in  a 
Court  of  Law.  Case  of  The  Seven  Bishops  (4  >St.  Tr.  342),  Lord  Strafford's  aise  (ibid. 
727),  [237]  Lee  v.  Birrell  (3  Campb.  337),  Robinson  v.  May  (2  Smith,  3),  Atlmney- 
General  v.  Le  Merchant  (2  T.  R.  201),  and  Rex  v.  Archer  (ibid.  203.)] 

Advei'ting  to  the  case  of  Cooke  v.  Maxwell  (2  Stark.  N.  P.  C.  1^3),  cited  in  support 
of  the  inadmis-sibility  of  the  evidence  in  this  case,  at  Nisi  Prius,  and  which  was  stated 
to  have  had  great  weight  with  the  learned  Judge,  it  was  mentioned  that  in  a  fuller 
report  of  that  case,  of  which  as  it  had  been  taken  by  a  short-hand  writer,  Mr.  Justice 
Bayley  was  represented  to  have  said,  after  ruling  that  the  commission  coidd  not  be 
received  in  evidence,  but  that  the  PlaintiiT  might  therefore  give  in  evidence,  not  the 
contents  of  the  paper,  but  the  order  of  the  Defendant  for  what  had  been  done.  "  But 
in  this  case  I  do  not  know  that  that  which  was  issued  by  Governor  Maxwell,  was  at 
all  within  the  scope  of  his  authority," — obviously  intimating  that  the  document  ought 
to  have  been  produced  at  least,  in  order  to  enable  the  Court  to  determine  upon  its 
admissibilit}-.  At  all  events,  that  determination  establishes,  that  a  Plaintill'  may  give 
secondary  evidence  upon  that  part  of  his  case,  which,  by  the  non-production  of  a 
document  rendered  inadmissible  by  a  positive  rule  of  law,  is  injured  or  weakened. 

On  the  argimient  (anticipated  from  its  having  been  ui'ged  at  Nisi  Prins)  founded 
on  the  ne-[238]-cessity  of  such  inquiries  as  these,  and  the  necessity  for  the  conccalmcTit 
of  what  disclosuies  they  might  elicit,  he  submitted,  that  a  military  officer,  subject  to 
a  Court  Martial  for  every  ott'ence  which  could  be  committed  by  him,  ought  not  to  be 
depri\ed  of  his  right,  as  a  subject,  to  redress  foi-  injuries  by  means  of  calumny,  against 
their  authors,  in  Courts  of  Law,  on  any  such  pretence  as  necessity  for  secrecy,  which 
would  debar  him  of  his  right  to  a  trial  by  Court  Martial,  wheie  he  would  have  an 
oppoitunity  of  defending  himself  against  falsehood  and  malice,  liecapitulating  the 
heads  of  his  argument,  he  finally  submitted,  that  if  the  result  of  such  proceedings 
as  these  could  not  be  given  in  evidence,  the  highest  subjects  in  the  Kingilom,  who 
were  subject  to  military  control,  might  be  libelled  and  injured  without  any  means 
of  redress. 

Littledalc,  in  support  of  the  juflgment  (having  protested  against  the  course  which 
had  been  pursued  by  the  connsci  for  the  Plaintifi,  in  not  having  confined  his  observa- 
tions to  the  facts  appearing  upon  the  record),  submitted  that  the  only  (piestion  now 
to  be  discussed  would  be,  whether  the  documents  which  were  attempted  to  be  given 
in  evidence,  were  admi.ssible  or  not  I  Then  (after  stating  the  circumstances  respecting 
the  holding  of  the  Coiu-t  of  Liipiiry),  he  contended  that  the  minutes  forming  the 
report  which  ha<l  been  made  by  the  President  u|)(jn  that  occasion,  to  the  Comm.indcr 
in  Chief  of  the  Forces,  were  a  confidential  communication,  the  publication  [239]  "f 
which  might  endanger  the  safety  and  security  of  the  State,  and  therefore,  on 
principles  "of  ]Mililic  policy  adopted  in  Courts  of  Law,  ought  not  to  l)c  made  evidence 
in  a  case  of  this  sort,  or  to  be  permitted  by  the  Court  to  he  read.  He  urged  that,  at 
common  law,  it  was  a  prerog.itive  of  the  King,  to  have  the  command  of  the  army, 
which  was,  and  would  be,  in  all  respects,  su[)rcme,  but  foi-  the  intervention  of  the 
Mutiny  Act,  which  restrains  him  oidy  in  a  mode  of  e.x'crcising  it.  The  King's  will  is 
absolute  by  the  pierogative,  in  all  matters  which  regai-d  the  State  Departments  Imth 
abroad  and  at  home,  and  he  may  address  to  thcni  what  commands  lie  tiiinks  fit ;  and 
on  principles  of  State  policy,  (ihoso  comman<ls,  and  their  resulting  communications, 
ought  to  i)e  guarded  by  secrecy  ;  or  infinite  inconvenience  and  mischief  might  bo  the 
conse(|uencc  of  their  disclosure  and  publication.  His  Majesty  has  ])()wer  c<iually 
absolute  in  all  matters  which  relate  to  the  army  and  navy.  He  has  not,  indeed,  a  power 
of  life  and  limb,  but  in  all  minor  matters  he  is  arbiliary,  and  as  the  commissions  of  His 
Majesty's  ofticers  are  held  at  the  ])lcasure  of  the  Crown,  he  may  institute,  l|y  any  means 
he  thinks  proper,  an  inquiry  into  their  conduct,  for  his  guidance  ;is  to  ulterior  measures. 
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The  usual  mode  of  instituting  sueh  inquiries  has  uniformly  been  by  means  of  the  inter- 
vention of  a  body  of  officers,  constituting  what  has  been  commonly  called  a  Court  of 
Inquiry,  having,  for  its  object,  to  furnish  the  Commander  in  Chief  with  information 
on  the  particular  subject-matter  submitted  to  them.     Such  Courts  have  been  held  [240] 
from  time  immemorial,  but  the  earliest  accessible  instance  on  record  which  has  come 
down  to  us,  of  which  there  is  any  particular  account,  is  in  1757,  and  that  was  directed 
to  be  held  to  enquire  into  the  causes  of  the  failure  of  the  expedition  to  (il'iiberon  Bay  («). 
lie  submitted  that,  in  a  case  of  which  the  subject-matter  was  a  question  as  to  the 
existence  of  a  prerogative  of  the  Crown,  it  could  not  be  expected  that  authorities 
should  be  furnished  from  the  books — that  the  prerogative  was  a  claim,  the  right  to 
which  could  only  be  shewn  by  the  constant  exercise  of  it ;  and  in  this  instance,  in 
support  of  that  exercise  of  it,  for  at  least  so  far  back,  there  was  the  authority  of  the 
King's  warrant  for  holding  the  Court  of  Inquiry  on  the  expedition  to  Quiberon  Bay. 
It  is  the  sole  object  of  such  Courts  to  ascertain  whether  there  is  any  foundation  for 
ordering  a  Court  Martial  or  not,  and  it  resembles  the  Inquest  by  a  Grand  Jury  in  one 
very  beneficial  I'espect,  in  relieving,  bv  means  of  a  previous  enquiry,  the  person  who 
is  the  object  of  the  investigation,  from  the  odium  and  inconvenience  of  a  trial  on  a 
criminal  charge,  if  it  should  be  found  that  there  was  no  ground  for  instituting  such  a 
proceeding.     Its  object  being  .similar,  the  propriety  and  necessity  of  secrecy  which 
exists  in  the  one  case,  is  founded  upon  the  same  principles  which  impose  and  justify 
the  same  obligation  in  the  other.     A  still  more  material  and  important  reason  is,  that 
Courts  of  Inquiry  most  usually  embrace  topics  of  State  emer-[241]-gency  as  connected 
with  the  conduct  of  military  officers  in  the  particular  case,  which  must  often  render  it 
imperative  that  the  subject-matters  of  enquiry  be  not  on  any  account  disclosed  ;  and 
in  case  of  enquiry  instituted  as  to  the  state  of  a  garrison  abroad,  in  the  course  of 
which  matters  may  have  been  communicated,  reflecting  on  the  conduct  of  individual 
officers,  a  desire,  on  the  part  of  such  officers,  to  be  attbrded  an  opportunity  of  vindi- 
cating themselves,  shouhl  on  no  account  be  deemed  a  paramount  consideration  to  the 
necessity  of  not  disadvantageously  exposing  the  internal  weakness  or  insubordination 
of  the  garrison  to  the  knowledge  of  the  world.     The  same  argument  might  be  used  in 
the  case  of  any  of  His  Majesty's  ships,  the  actual  state  of  which  may  have  necessarily 
become  a  fit  subject-matter  for  enquiry :  and  whether  the  conduct  of  an  officer  should 
or  should  not  be  connected  with  any  other  subject-matter  of  enquiry,  the  principle 
would  be  the  same,  and  no  nice  distinction  should  affect  the  general  necessity  of 
secrecy  in  regard  of  such  enquiries.     In  the  case  of  the  House  of  Lords  or  Commons 
making  a  report,  if  a  party  implicated  in  such  report  were  to  subpcena  the  clerk  of 
either  House  to  bring  it  up  to  be  produced  as  evidence,  he  would  be  committed  for  a 
contempt ;  and  it  cannot  be  contended  that  the  Crown  has  not  an  equal  privilege  with 
the  Houses  of  Parliament  to  withhold  the  production  of  a  report,  made  by  its  ofiicers, 
from  that  publicity  which  would  be  the  necessary  effect  of  being  obliged  to  produce  it 
in  evidence  at  the  [242]  instance  of  an  individual-:  and  if  the  right  of  the  Crown  to 
form  such  a  Court  for  the  institution  of  enquiiies,  were  doubtful,  that  would  not  the 
more  entitle  a  person  who  should  be  mentioned  in  any  particular  report,  to  have  it 
produced  in  evidence  on  his  part. 

He  then  submitted  that,  in  all  the  cases  which  had  been  cited  to  shew  that  com- 
missions of  inquiry  were  not  legal,  the  property  or  liberty  of  the  public  at  large  were 
in  some  measure  liable  to  be  affected  by  the  consequences  ;  whereas,  in  the  case  of  the 
members  of  the  army  in  particular,  the  King  has  a  right  to  adopt  such  a  course  of 
proceeding  by  the  very  constitution  of  the  military  establishment,  to  the  regulations 
for  the  good  government  of  which,  every  indiviclual  who  enters  into  it  voluntarily 
submits  himself  ipso  facto  :  and  amongst  these,  the  instituting  of  such  Courts  of  Inquiry 
is  a  very  prominent  and  useful  one.  If  the  persons  who  should  l)e  appointed  for  the 
purpose  of  the  investigation  were  merely  directed  to  make  an  enquiry,  and  thej'  were 
not  called  a  Court,  no  one  can  deny  that  the  King  might  depute  them  to  the  perform- 
ance of  such  a  duty  ;  and  that,  as  the  head  of  any  other  body  of  persons  might  do  in 
his  particular  department.  For  instance,  the  Archbishop  of  a  Province,  or  the  Bishop 
of  a  Diocese,  might  appoint  a  select  number  of  the  clergy  to  make  enquiry  with 
respect  to  the  conduct  of  any  clergyman  under  his  particular  authority,  with  a 
view  to  his  punishment  by  suspension  or  removal ;  and  their  report  [243]  would  be 

(a)  1  M 'Arthur  on  Courts  Martial,  112. 
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protected  as  being  a,  confidential  communication,  the  disclosure  of  which  could  not 
be  compelled  on  the  occasion  of  any  proceedings  instituted  in  consequence  of  it  in  a, 
Court  of  Law,  on  the  principle  of  its  being  a  document  drawn  up  as  a  communication 
required  to  be  made  hy  superior  authority.  A  fortiori,  therefore,  should  a  report 
relating  to  matters  of  State,  made  under  the  command  of  the  King,  or  the  heads  of 
the  particular  departments  of  the  State,  he  suH'ered  to  be  disclosed. 

Passing  over  the  cases  cited  in  the  early  part  of  the  argument,  ;is  not  applicable 
to  the  question  before  the  Court,  he  distinguished  the  case  of  liobinson  v.  May  from 
tlie  present,  in  that  the  communication  there  was  voluntary,  and  was  given  by  an 
individual.  He  then  cited  Alherfold  v.  Beard  (-2  Term  Rep.  GIO;,  where  Mr.  Justice 
Bullei-  held,  that  on  a  wager  respecting  the  duties  on  hops  for  a  given  year,  the 
revenue  officers  were  not  bound  to  produce  their  books ;  and  he  relied  particularly  on 
the  case  of  JFijaU  v.  Girre  (Holt,  N.  P.  C.  299),  where  a  communication  to  the  Attorney- 
Gcneial  of  the  province  by  the  defendant  as  governor,  reflecting  on  an  individual  was 
not  allowed  to  be  given  in  evidence,  on  the  sole  ground  of  the  impropriety  of  disclosing 
a  communication  made  to  him  respecting  the  party  proceeding  by  action  against  the 
communicator  ;  and  he  oljserved  that  that  was  a  very  strong  instance  of  the  privilege 
of  such  communications,  [244]  because  it  did  not  appear  from  the  report,  that  the 
communication  was  made  in  consequence  of  any  proceeding  directed  by  the  Governor 
of  the  Province;  whereas  in  the  present  case  the  communication  was  made  by  military 
officers,  who  had  been  ordered  to  make  enquiries  respecting  the  conduct  of  the  party 
by  the  Commander  in  Chief  of  the  Forces,  whose  orders,  whether  right  or  wrong,  they 
could  not  disobe}'.  In  Cooke  v.  Maxwell  (2  Starkie,  N.  P.  C.  1S.3),  Mr.  Justice  Bayley 
would  not  permit  similiar  evidence  to  be  given,  and  the  ease  proceeded,  only  because 
the  plaintifi'  was  able  to  bring  forwaid  other  evidence.  He  cited  also  a  case  of 
Avderson  v.  Hamilton*  (Middlesex  Sittings  [245]  after  Trinity  Term,  1816),  in  which 

*  Coram  Ellenborough,  Lord  Chief  Justice.     Middlesex  Sittings  after  Hilary,  1816. 

Anderson  v.  Sir  IV.  0.  Hamilton,  Knt.  23d  February  1816. — Communications  in 
official  correspondence  relating  to  matters  of  State,  caiuiot  be  produced  in  evidence 
in  an  action  by  an  individual  against  a  person  holding  an  office,  for  an  injuiy 
charged  to  have  been  done  in  the  exercise  of  the  power  given  to  him  as  .such  officer 
— not  only  because  such  communications  are  confidential,  but  because  their  disclosure 
might  betray  secrets  of  State  policy,  which  might  be  injurious  to  the  interests  of 
the  country. — Nor  can  an  extract  be  admitted  relating  to  the  paiticular  matter, 
because  the  whole  must  be  read  or  none. 

On  the  trial  of  this  cause  (which  was  an  action  against  the  Governor  of  Ileligolanil, 
for  false  imprisonment),  the  Plaintiff's  counsel  called  as  a  witness  Henry  Goulbourn, 
Esq.  one  of  the  under  SecreUiries  of  SUite  for  the  Colonial  Department,  of  whom 
questions  were  asked  respecting  a  letter  which  hivd  been  addressed  to  the  Karl  of 
l.iiverpool,  (at  the  time  of  the  transaction  in  (piestion.  Secretary  of  Slate  for  that 
department)  complaining  of  the  conduct  of  the  Defendant  towards  the  Plaintili' — anil 
also,  whether  he  bad  certain  letters,  and  copies  of  letters,  in  Court,  whieii  were  kept 
in  the  office,  forming  part  of  a  corrcspondonce  between  the  Earl  of  Liverpool  and  the 
Defendant,  on  the  subject  of  the  Plaintilf's  letter  to  his  FiOrdship. 

The  Attorney-General  objected  to  all  such  letters  being  received  in  cndenco :  as 
to  the  first,  on  the  ground  of  its  not  having  been  shewn  or  stated  U)  have  been  written 
with  the  knowledge  of  the  Defendant,  and  because  it  had  been  represented  to  contain 
a  complaint  on  the  part  of  the  Plaintiff  against  him,  holding,  as  he  then  did,  an  ollico 
in  one  of  the  dependencies  of  the  country,  to  the  person  representing  that  dcparlniont 
of  the  government  at  home  which  had  power  and  authority  over  those  dependencies : 
and  that  it  woulfl  be  too  mischievous  a  course  of  ])roceeding  to  be  permitted. 

As  to  the  other  letters,  he  objected  that  would  l>e  of  dangerous  consc(|uonco  to 
permit  I'laintiff's,  in  cases  of  this  .sort,  to  call  for  their  production  in  evidence  ;  l)ccausc 
such  production  was  unanswerably  ol)jcctionalilc,  on  the  groinid  of  the  Defendant 
being  no  further  a  party  to  such  correspondence  than  as  a  [jcrson  representing  His 
Majesty  in  the  government  of  his  dependencies  abroad  who  h.id  been  called  upon,  lus 
governor,  to  iii.ike  communications  to  llic  head  of  the  department  at  home,  of  the 
most  confidential  nature,  and  which  th«  policy  of  the  state,  and  the  interests  of  the 
country,  made  it  necessary  tliat  they  should  not  i)e,  on  any  oeciwion  of  a  personal 
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Lord  Ellenborough  would  not  suffer  a  letter  written  to  Lord  [246]  Liverpool  (at  that 
time  Secretary  of  >State  for  the  Colonial  Department),  by  an  agent  of  the  British 
[247]  Government  at  one  of  the  Colonies  (Heligoland),  to  be  produced  in  evidence, 
or  Lord  Liverpool's  answer,  his  Lordship  holding  that  all  official  letters  were  of  a 
nature  not  to  be  allowed  to  be  so  made  public,  in  consideration  of  their  contents 
relating  to  matters  of  State.  The  same  doctrine  was  held  in  the  cases  of  Hardy 
(24  Howell's  St.  Tr.  7-53),  and  Tooke,  and  that  is  the  result  of  all  the  cases  which  are 
collected  in  Phillipps's  Treatise  on  the  Law  of  Evidence  (vol.  i.  p.  284  to  288,  5th 
edition). 

He  then  submitted  that  although  there  were  cases  where,  when  an  original 
document  could  not  be  given  in  evidence,  a  copy  might  be  put  in  ;  yet  in  this  case, 
the  objection,  which  applied  to  the  production  and  reading  of  the  original,  and  the 
reasons  on  which  it  was  founded,  applied  with  ecjual  force  to  the  production  of  the 
copy,  and  therefore,  he  contended,  that  both  must  be  e.xcluded. 

Evans,  in  reply,  urged  that  the  Sovereign  has  no  greater  power  over  the  soldier 
than  over  the  citizen,  beyond  what  was  conferred  on  him  by  the  Mutiny  Act;  and 
therefore,  as  the  direction,  to  [248]  hold  the  Court  of  Inquiry'  for  the  purpose  of 
canvassing  the  Plaintiffs  conduct,  was  illegal,  it  might  have  been  disobeyed  :  at  all 

complaint  made  by  an  individual  against  the  governor,  and  brought  into  a  Court  of 
Law,  by  means  of  an  action,  disclosed  and  made  public  in  the  manner  proposed. 

The  Plaintiff's  counsel  attempted  to  remove  the  first  objection,  by  saying  that 
they  only  required  its  production  to  lay  the  foundation  for  requiring  the  answer ; 
and  as  to  the  second  ground  of  objection,  they  stated  that  they  did  not  require  the 
whole  of  the  correspondence,  but  merely  the  answer  to  the  Plaintiff's  letter  of  complaint. 

Lord  Ellenborough. — That  is  a  much  more  objectionable  document  than  the  other; 
for  that  is  an  official  letter,  the  other  is  a  complaint  against  an  individual.  If  objec- 
tion had  been  made  by  the  noble  Earl  to  the  production  of  this  coi'respondence,  as 
relating  to  a  matter  of  State,  I  should  have  given  the  fullest  effect  to  it.  I  remember 
upon  some  of  the  State  Trials,  Lord  Grenville  was  called  upon  to  produce  some  letter 
which  was  supposed  to  have  come  to  his  hand',  having  been  intercepted  in  the  course 
of  the  post,  or  something  of  that  kind — speaking  from  recollection,  I  know  not 
whether  I  am  quite  correct  as  to  the  fact — but  upon  an  objection  being  taken,  it  was 
considered  that  secrets  of  State  were  not  to  be  so  taken  out  of  the  hands  of  His 
Majesty's  confidential  servants.  Now  I  am  very  unwilling  to  receive  evidence  of 
what  Lord  Li\'ei'pool  may  have  written  by  way  of  observation  on  the  subject  of  the 
Plaintiff's  complaint,  for  it  might  have  the  effect  of  a  collateral  condemnation  of  the 
party,  independentlv  of  the  facts  of  the  case.  If  it  was  to  be  used  merely  to  prove  a 
fact,  it  would  be  a  different  matter. 

It  was  then  suggested  that  the  object  of  it  was  to  prove  a  fact — the  fact  of  the 
complaint  to  Lord  Liverpool. 

Lord  Ellenborough. — I  do  not  like  the  breaking  in  upon  this  correspondence.  A 
letter  which  he  himself  may  have  written,  there  would  perhaps  be  no  objection  to  his 
communicating;  but  in  this  correspondence  there  might  be  a  thousand  things  of  the 
utmost  consequence  respecting  the  views  of  the  government,  the  connection  of  parties, 
the  state  of  politics,  and  suspicions  of  foreign  powers  with  whom  we  might  be  in 
alliance ;  and  therefore  if  the  fact  you  wish  to  establish  can  only  be  proved  by  giving 
in  evidence  part  of  what  is  embodied  in  an  official  letter,  it  cannot  be  got  at  at  all. 

The  Plaintiff's  Counsel  then  stated  that  their  object  was  also  to  prove  that  Loixl 
Liverpool  had  given  orders  for  the  release  of  the  Plaintiff,  and  that  that  order  had 
reached  the  Defendant,  and  that  he  had  denied  the  order,  and  continued  to  keep  the 
Plaintiff  in  custody,  all  which  a  single  extract  would  prove. 

Lord  Ellenborough. — That  would  open  a  different  ground  of  complaint,  which  the 
declaration  is  not  framed  to  include :  for  it  does  not  state  that  the  Defendant 
imprisoned  the  Plaintiff'  at  a  particular  time,  and  continued  him  in  custody  after  an 
order  had  been  given  for  his  release.  Then  the  reading  an  extract  is  objectionable ; 
for  the  whole  must  be  admitted  or  none  :  and  I  am  of  opinion  that  the  whole  is  not 
admissible,  on  the  ground  of  the  objections  which  have  been  taken.  It  is  also 
observable  that  the  foundation  of  the  order  for  his  release  is  but  the  judgment  of  a 
third  person,  which,  however  high  his  rank,  might  be  erroneous.  On  all  these 
grounds  I  do  not  think  the  letters  are  admissible. 
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events  it  could  ;ift"ui(l  iieiLlier  the  niembors  theniselvus  iiur  llioir  luuuoci lings,  any 
protection  under  pretence  of  privilege— that  if  a  Court  of  Imjuiry  were  analogous  to 
a  Grand  Jury,  its  judgment  could  have  no  cH'ect  against  the  part}'  whose  conduct  was 
before  it,  other  than  that  of  referring  it  to  the  etiicient  tribunal,  a  Court  Martial ; 
and  on  such  a  judgment,  a  dismissal  from  the  service  could  not  have  been  legally 
founded.  A  Court  .Martial  followed  the  judgment  of  the  Court  of  Imiuiry  in  Sir 
John  Monlaunt's  cane  (a),  and  he  complained  that  that  judgment  operated  to  prejudice 
his  case  on  the  minds  of  the  members  of  the  Court  Martial.  He  urged,  to  pursue  the 
analogy  between  the  case  of  military  and  ecclesiastical  persons,  that  an  Archbishop 
could  not,  on  the  unfavorable  report  of  a  Committee  of  Inquiry,  illegally  deprive  a 
Churchman  of  his  dignities  or  emoluments. 

As  to  the  argument  founded  on  the  State  advantages  of  secrecy  in  its  proceedings, 
he  submitted,  that  that  could  not  apply  in  this  case ;  because  the  Plaintili'  had 
actually  been  served  with  a  copy  of  the  very  report  in  ijuestion  ;  and  that  copy  the 
Plaintitr  had  ready  to  pioduce  at  the  trial,  if  it  had  not  been  excluded.  He  therefore 
contended  [249]  that  the  judgment  was  erroneous,  and  could  not  be  supported. 

Dallas,  Chief  Justice.    A  great  many  topics  have  been  discussed  in  the  argument 
at  the  bar,  respecting  matters  which  appear  to  us  not  to  be  immediately  connected 
with  the  point  before  the  Court.     The  only  (jiiestion  now  before  us  is,  whether  the 
minutes  of  the  Court  of  Inquiry,  which  were  ottered  in  evidence  on  the  trial  of  thi.s 
action,  were  properly  rejected  :  and  that  depends  upon  the  nature  of  the  proceeding. 
It  therefore  becomes  necessary  to  examine  what  that  proceeding  was,  and  also  the 
occasion  on  which  it  has  been  attempted  to  produce  the  minutes  of  it  in  evidence.    The 
action  was  brought  fur  a  libel  by  the  Plaintirt',  at  one  time  a  lieutenant-colonel  in  the 
army  and  a  captain  in  the  third  regiment  of  foot  guards,  against  the  Defendant,  a 
major-general,  and  who,  at  the  time  of  the  tiansaction  in  question,  was  a  colonel  in 
the  army.     In  consequence  of  certain  transactions,  or  a  suspicion  of  such  transactions, 
for  I  will  use  the  latter  mode  of  expression,  supposed  to  be  derogatory  to  the  character 
of  the  I'laintirtas  a  gentleman  and  an  oliicer,  His  Jioyal  Highness  the  Commander  in 
Chief  gave  certain  directions,  such  as  are  fiequently  given  upon  such  occasions,  and 
which  I  think  are  of  most  beneficial  effect;  because,  instead  of  being  an  exercise  of  a 
measure  of  severity,  it  is  always  so  far  from  it,  as  to  be  on  the  contrary,  an  iict  of 
delicacy  and  mercy  towards  the  party  who  is  the  subject  of  it.     His  Royal  Highness 
di-[250]-rected  an  enquiry  to  be  made  by  a  certain  selection  of  officers,  forming  a 
Court  for  that  purpose,  into  the  facts  upon  which  such  suspicions  were  said  to  be 
founded,  insteail  of  bringing  the  Plaintili'  formally,  in  the  first  instance,  before  a  Court 
Martial  fur  trial,  upon  the  mere  charge  or  rumour.     The  proceeding  was,  therefore,  in 
its  very  nature  and  object,  an  ollicial  proceeding ;  and  it  was  authorised  and  directed 
by  the  Commander  in  Chief,  for  the  purpose  of  obtaining  that  information,  which  ho 
has  a  right  and  it  is  his  duty  to  obtain,  as  to  the  doubtful  conduct  of  every  oliicer 
holding  a  commission  in  His  Majesty's  army,  in  furtherance  of  the  exercise  of  his 
public  duty,  in  deciding  upon  the  result  of  such  enquiry,  whether  the  investigation 
was  to  cease  in  the  lirst  instance  on  a  favourable  result,  or  whether,  if  it  were  not 
favorable,  the  suspicion  were  of  such  a  nature  as  to  require  recourse  to  any  ulterior 
measure.      The  consequence  of  those  directions  was,  that  a  Court  of  Inquiiy  wiw 
accordingly  held,  and  the  Defendant  in  this  action  acted  as  the  presiding  olhcer  of 
that  Court  ;  but  he  did  so  in  consequence  of  a  duty  created  and  imposed  upon  him  by 
the  order  of  the  Commander  in  Chief,  which  was  imperative  ujion  him.     A  report, 
which  was  the  result  of  that  enquiry,  was  in  consequence  made   by  the  Defendant,  in 
conjunction  and  co-operation  with  "the  other  Officers,  in  the  |)crformanco  of  that  act 
of  iluty  so  cast  upon   him  and  them  as  military  men,  l)y  the  order  of  their  superior 
officer,  the  Commander  in  Chief,  whose  orders  they  were  bound  to  obey.     We  have 
heard   verv  [251]  much   argument,   founded  on   what  li.is  been   supposed   to  be  tlio 
nature  of  Courts  of  Iu<|uiry,  their  mode  of  proceeding,  and  their  origin  ;  but  I  cannot 
see  the  etlect  of  that :  for— however  constituted  such  Courts  m;iy  now  be  ;  or  wiiotlior 
they  were  lirst  held  in  the  year  1757,  or  liefore,- all  such  considerations  are  perleclly 
immaterial  in  my  view  of  it,  in  determining  the  c|uestion  in  this  cjwe.      We  all  well 
know  to  what  a  height  of  greatness  and  glory  the  armies  of  this  country  have  risen, 
under  the  inllucnce  of  the  existing  regulations.     It  is  not  to  bo  denied,  that  from  tho 


(a)  M'Arthur,  on  Courts  Martial,  vol.  i.  ji.  Jl-. 
Ex.  Div.  II.— 38* 
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earliest  period  up  to  the  hour  when  this  Court  of  Inquiry  was  held,  the  inconvenience 
attached  to  this  mode  of  proceeding  has  been  so  little  estimated,  that  no  man  has  ever 
yet  been  deterred  from  entering  into  the  British  army  on  that  account.  It  is  quite 
impossible  to  refuse  assent  to  the  proposition,  that  as  the  present  Plaintiff,  w-hen  he 
first  became  an  officer  in  the  army,  must  have  known  all  the  regulations  of  the  service, 
he  therefore,  in  point  of  fact,  voluntarily,  and  of  his  own  choice,  subjected  himself  to 
these  proceedings  by  means  of  a  Court  of  Inquiry,  to  which,  as  to  all  other  rules  of 
military  discipline,  he  must  have  known  that  he  was,  like  all  other  officers,  rendering 
himself  amen;ible. 

The  evidence  attempted  to  be  used  upon  the  trial  was  the  written  result  of  the 
enquiry  made  by  the  Court,  and  delivered  by  the  Defendant,  as  President,  in  the 
e.xercise  of  his  military  duty,  to  the  Commander  in  Chief,  and  by  him  transferred 
[252]  as  an  official  document  into  the  custody  of  Sir  Henry  Torrens,  his  military 
secretary.  It  was  therefore  created  by  and  originated  in  a  military  order  issued  by  a 
person  holding  a  high  and  responsible  office  under  the  Crown  :  and  the  duty  which 
produced  it,  was  executed  in  consequence  of  that  order.  It  was  afterwards  returned 
to  that  officer  of  the  Crown,  and  deposited  b}'  him  in  that  place,  in  which  all  official 
acts  of  such  description  are  properly  deposited.  I  will  not  enquire  whether  (even  if 
it  were  admissible)  Sir  Henry  Torrens  could  have  been  compelled  to  produce  this 
report ;  for  that  is  no  part  of  the  question  now  for  our  consideration  :  the  question  is 
whether,  even  if  he  should  have  been  willing  to  do  so,  it  was  not  the  bounden  duty  of 
the  learned  Judge  before  whom  the  cause  was  tried,  on  the  sole  consideration  that  this 
was  a  secret  state  document — and  that  not  in  virtue  of  any  privilege  on  behalf  of  the 
parties  immediately  connected  with  it,  but  of  the  public,  for  whom  the  holder  is  a 
trustee — to  have  interposed  and  prevented  the  production  of  it  with  a  view  to  being 
read  publicly  in  evidence.  Before  I  consider  the  few  instances  which  have  been 
alluded  to  as  furnishing  precedents  applying  to  cases  of  this  description,  I  will  examine 
upon  what  ground  and  principle  the  objection  in  the  particular  case  rests.  It  is  agreed 
that  there  are  a  number  of  cases  of  documents  of  a  certain  description,  in  respect  of 
which  for  reasons  of  state  policy,  the  information  that  they  contain  is  not  permitted 
to  be  disclosed.  In  Courts  of  Justice,  for  reasons  of  public  policy,  persons — to  instance 
one  of  the  ordinarj^  cases  of  [253]  most  freijuent  recurrence — are  not  to  be  asked  the 
names  of  those  from  whom  they  receive  information  as  to  frauds  committed  on  the 
revenue.  In  all  the  trials  for  high  treason  of  late  years,  the  same  course  has  been 
adopted  :  and  if  parties  were  willing  to  disclose  the  sources  of  their  information,  they 
should  not  be  suffered  l)y  the  Judges  to  do  so.  The  ground  upon  which  these  cases 
stand  is,  that  such  disclosures  would  be  attended  with  danger  to  public  justice  ;  for  no 
person  would  give  information  if  his  name  might  be  disclosed  in  a  Court  of  Ju.stice, 
by  which  he  would  be  subjected  to  the  resentment  of  the  party  against  whom  he  had 
informed.  Does  not  this  reasoning  apply  closely  to  the  case  now  before  us  ?  This 
was  an  enquiry  directed  to  be  made  by  the  Commander  in  Chief,  with  a  view  to 
investigate  the  conduct  of,  or  some  ground  of  suspicion  resiJecting  an  individual,  in 
the  course  of  which,  a  number  of  persons  may  have  been  called  before  the  Court  to 
give  information  as  witnesses,  who  might  not  choose  to  have  their  names  disclosed  ; 
but  if  the  minutes  of  such  Court  of  Ini:[uiry  are  to  be  produced  on  an  action  brought 
by  the  paitv,  they  might  I'eveal  the  names  of  every  witness  examined,  and  the  evidence 
given  by  each,  and  they  might  also  reveal  what  had  been  said  and  done  by  each  and 
every  individual  member  of  the  Court  of  Inquiry.  It  is  clear  therefore,  that  the 
admission  of  those  minutes  in  evidence  must  tend  directly  to  disclose  what  ought  not 
to  be  permitted  to  be  disclosed  ;  and  therefore,  independently  of  the  character  and 
constitution  and  object  of  these  Courts,  I  should  [254]  say,  on  the  broad  rule  of 
jjublic  policy  and  convenience,  that  the  disclosure  of  these  proceedings,  secret  in  their 
nature,  and  involving  matter  of  delicate  enquiry,  and  the  names  of  persons  giving 
information,  is  in  all  cases  to  be  prohibited. 

The  only  case  of  those  that  have  been  referred  to,  which  is  more  immediately  in 
point,  is  that  of  IFi/a/t  v.  Gore,  which  was  decided  by  the  late  Chief  Justice  Gibbs  (a). 
In  that  case  the  Attorney  General  of  the  province  was  proposed  to  be  examined  as  a 
witness  upon  the  subject  of  communications  made  to  him  by  the  Defendant,  relative 

(a)   iri/alt  V.  Gore,  Holt,  N.  P.  C.  299. 
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to  Mr.  Wyatt's  conduct.  Mr.  Serjeant  Lens,  for  the  Defendant,  objected  to  that 
evidence  ;  for  that  it  would  be  highly  improper  for  a  puljlic  oliicer  to  disclose  what 
passed  between  liim  and  the  governor  upon  such  an  occasion,  and  that  it  was  a  con- 
fidential comuiuniculion.  The  evidence  was  thereupon  rejected.  Now  what  was  this 
report  at  present  under  consideration  l)ut  a  communication,  in  its  very  nature, 
confiilential,  made  in  consequence  of  a  direction  by  the  Commander  in  Chief,  for  the 
information  of  his  conscience,  in  the  exercise  of  his  public  duty,  whether  he  ought  to 
suffer  an  officer  to  continue  in  the  service  or  not !  and  that  in  the  case  of  a  soldier 
whom  it  must  be  admitted  that,  independent!}'  of  any  such  enquiry.  His  Majesty,  in 
the  exercise  of  his  prerogative,  might  have  dismissed  at  any  time.  In  giving  his 
reasons  for  the  validity  of  the  objec-[255]-tioii  made  in  the  case  to  which  I  have 
adverted,  the  Chief  Justice  said,  "  The  witness  is  not  bound  to  answer,  and  in 
delicacy  he  will  not  answer,  such  questions.  Whether  the  conversations  in  which 
reference  was  made  to  Mr.  Wyatt's  conduct  as  surveyor-general,  were  on  pulilic  or 
private  business,  they  ought  not  to  l)e  disclosed.  The  governor  consults  with  a  high 
legal  officer  on  the  state  of  his  colony  ;  what  passes  l)etweeii  them  is  confidential ; 
no  oliice  of  this  kind  could  bo  executed  with  safety,  if  conversations  between  the 
governor  of  a  distant  province  and  his  attorney-genei-al,  who  is  the  only  person  upon 
whom  such  governor  can  lean  for  advice,  were  suffered  to  be  disclosed."  Now  what 
was  this  proceeding  but  consulting  with  those  who  were  bound  to  give  the  advice 
re(iuired,  in  the  exercise  of  a  public  duty  ?  and  whether  the  case  be  that  of  the 
attorney-general  of  a  province  advising  the  governor,  or  of  a  member  of  a  Court  of 
Int|uiiy  directed  to  be  held  by  the  Commander  in  Chief  for  his  information  and 
guidance  ;  it  is  equally  a  case  of  advice  and  information  given  for  the  regulation  of 
the  conduct  of  a  public  officer.  It  seems,  therefore,  to  us,  upon  the  broad  principles 
of  State  policy  and  public  cojivcnience,  and  also  upon  the  principle  of  all  the  cases 
cited,  Ihat  the  Chief  Justice  of  the  Court  of  King's  Bench  acted  perfectly  right  in  not 
sufi'cring  these  minutes  to  be  brought  forward  at  the  trial :  and  that  this  judgment 
must  be  consequently  atiirmed. 
Judgment  atiirmed. 


[256]    In  TiiK  Iv\(iiix"i;i:  Cii.xmbek.     [Ln  Ekkur  fkom  thk  KiNti's  Bench.] 

Monkhou.sk,  Wright,  .vnd  Faikuaikn  r.  II.w  and  Others,  Assignees  of  Matthews, 
a  Baukrui)t.  S.iturday,  17th  June  1820. — The  Kcgistry  Acts  (26  (ieo.  li,  ch.  (JO, 
and  34  t!co.  .J,  ch.  68),  recpiiring  shi[)s  to  be  registeied  in  the  owner's  name,  do 
not  aH'ect  the  provision  of  the  llth  section  of  ch.  19  of  21  Jac.  I,  respccling  the 
eil'ect  of  reputed  ownership  of  goods  and  chattels  : — There  may,  therefore,  be  a 
reputed  ownership  in  ships  within  that  statute,  notwithstanding  the  |)rovisions  of 
the  register  acts  lequire  the  transfer  of  title  to  bo  so  made  as  to  render  the  leal 
ownci'shi])  cons|)icuous  on  the  registry  to  .any  one  who  will  inform  hiin.self  of  the 
truth. — Thus,  where  a  trader  on  the  brink  of  bankrniilcy,  assigned  his  shiii,  then 
at  sea,  to  a  creditor  with  power  to  sell  hoi-,  in  order  to  pay  his  own  debt  out  of 
the  proceeds,  (unless  it  should  bo  satislied  in  the  mean  time),  -the  creditor 
covenanting,  by  the  deed  of  assignment,  to  permit  the  iissignor  in  the  mean  time 
to  have,  hold,  and  enjoy  the  ship,  and  take  the  gains  anrl  profits  thereof  for  his 
own  use  and  benciit ;  and  the  trader  accordingly  from  that  time  continued  to  keep 
possession  of  her,  and  exercise  acts  of  ownership,  appointing  c.iptaiiis,  dispatching 
heron  voyages,  re])airing,  insuring,  iVc.  up  tn  the  time  of  the  act  of  bankruptcy, 
and  long  after,  and  when  the  commission  of  l)ankrnptcy  issued  agiiinst  liiiii  ; — 
Held,  that  the  bankrupt  had  the  po.ssession,  order,  and  dis|)osili(in  of  the  ship, 
witli  the  consent  of  the  true  owner  and  proprietor,  ami  was  the  reputed  owner 
within  the  statute,  at  the  time  of  his  liankruptcy  :  and  that  the  piopi'ity  in  her 
])asscd  to  the  bankrupt's  .issignecs,  under  the  conimissioii  ;  notwitlisl.inding  the 
transferree  had  immediately  after  the  assignment,  procured  the  certilic'itv  of 
registry  to  be  properly  cn<lor.sed  ;  and  a  new  register  was  very  shortly  ufterwani.s 
obtained  in  his  own  name,  and  ho  had  done  oveiy  thing  in  his  power  which  wa.s 
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necessary  to  render  himself  the  registered  owner  of  the  ship. — If  a  special  verdict 
on  a  mixed  question  of  fact  and  law,  find  facts  from  which  the  Court  can  draw 
clear  conclusions,  it  is  no  objection  to  the  verdict  that  the  Jury  have  not  them- 
selves drawn  such  conclusions,  and  stated  them  as  facts  in  the  case. 

The  Defendants  (Plaintiffs  below)  who  were  partners  in  trade,  had  recovered  a 
verdict  in  an  action  against  the  now  Plaintiff's  foi-  money  had  and  received  to  the 
Defendants'  use  as  assignees  of  a  bankrupt.  The  object  of  the  action  was  to  recover 
from  the  Plaintiffs,  creditors  of  the  bankrupt,  a  sum  of  money  received  by  them,  being 
the  proceeds  of  the  sale  of  a  ship  assigned  to  them  by  the  bankrupt  befoi'e  his 
l)ankruptcy  [257]  for  the  purpose  of  being  sold,  in  order  to  pay  a  debt  due  to  them. 
There  being  a  covenant  in  the  deed  of  assignment,  that  the  assignor  was  to  have  the 
ship  and  the  profits  made  by  her  till  the  sale,  under  which  the  bankrupt  continued  to 
retain  the  possession  and  the  use  of  the  ship  till  long  after  he  was  declared  a  bankrupt ; 
it  was  upon  the  ground  of  permitting  the  bankrupt  to  have  the  apparent  possession 
and  ownership  of  the  vessel  that  this  action  had  been  brought,  under  the  statute  of 
the  21  Jac.  I.  c.  19,  s.  11.  The  Defendants  (Plaintiffs  lielow)  obtained  a  verdict, 
subject  to  a  case  upon  which  the  Court  of  King's  Bench  after  argument  gave  judgment 
in  their  favoui'(a).  That  case  was  afterwards  turned  into  a  special  verdict.  The 
material  facts  found  were  as  follows  : 

That  .Matthews  had  been  duly  declared  a  liankrupt  under  a  commission  of  bank- 
ruptcy, issued  on  the  11th  of  Ma}-,  ISlfi,  founded  on  an  act  committed  in  the  month 
of  Decemlter,  181.5;  and  that  on  the  IDth  of  June,  1816,  the  Defendants  were 
appointed  his  assignees — that  on  the  22d  November,  1815,  Matthews  (who  was  at  that 
time  the  owner  of  a  ship  called  the  "  Dolphin,"  which  was  duly  registered  in  his  name, 
according  to  the  provisions  of  the  26  Geo.  IK.  e.  60,  and  34  Geo.  III.  c.  68,  at  the 
Custom-house  at  Sunderland)  by  indenture  reciting  that  he  owed  the  Plaintiffs'  firm 
7951.  14s.  .3d.,  assigned  the  said  ship,  stated  [258]  to  be  then  at  sea,  to  the  Defendant 
Fairbairn,  as  a  secui'ity  for  the  said  debt  due  to  him  and  his  co-partners ;  in  trust  to 
sell  the  said  ship,  after  the  22d  May  then  next,  if  the  said  debt  was  not  paid  in  the 
mean  time  :  and  they  were  to  pay  themselves  out  of  the  proceeds  their  said  debt,  and 
to  pay  over  the  surplus,  if  an}',  to  the  bankrupt — that  the  bankrupt  covenanted  to 
keej)  the  ship  insured  ;  the  policies  to  be,  in  the  first  place,  in  trust  for  the  Plaintiffs, 
so  long  as  any  thing  should  be  due  to  the  Plaintiffs — that  the  deed  contained  a  covenant 
by  Fairbairn  to  re-assign  the  ship  to  the  bankrupt  on  payment  of  the  debt  before  the 
sale  : — that  it  was  agree<l  between  the  said  paities  that  in  the  mean  time,  and  until 
the  said  ship  should  be  sold  under  the  trusts  of  the  deed,  the  bankrupt  should  be 
permitted  peaceably  and  quietly  to  have,  hold,  and  enjoy  the  same,  and  to  receive 
and  take  the  gains  and  profits  thereof  for  his  own  use  and  benefit  without  the  lawful 
let  &c. — that  a  copy  of  that  deed  of  assignment  was  delivered  on  the  22d  November, 
1815,  to  the  proper  officer  of  the  Custom-house  at  Sunderland,  who  made  the  entries 
required  by  the  statutes — that  at  the  time  of  the  execution  of  the  .said  deed,  the  said 
ship  was  at  sea,  but  returned  in  a  few  days  afterwards — that  on  the  29th  November, 
1815,  (within  ten  days  after  the  ship  returned  from  sea)  the  proper  indorsement  was 
made  on  the  certificate  of  registry  of  the  ship,  and  a  copy  delivered  to  the  pi'oper 
officer  at  Sunderland,  who  made  the  due  entries — that  on  the  31st  January,  1816, 
the  ship  being  brought  to  the  port  of  Newcastle,  where  Fairbairn  resided,  he  procured 
a  new  registry  for  [259]  her  in  his  own  name,  and  gave  due  notice  to  the  officer  at 
Sunderland,  and  the  old  certificate  was  delivered  up  and  cancelled — that  at  the  time 
of  the  execution  of  the  said  assignment,  the  bankrupt  had  possession  of  the  ship, 
which  was  then  at  sea,  under  the  command  of  a  captain  appointed  by  the  bankrupt, 
and  he  (the  bankrupt)  continued  fi'om  that  time  until  the  1st  June,  1816,  to  exercise 
all  the  acts  of  ownership,  by  appointing  successive  captains,  employing  and  chartering 
the  ship  on  different  voyages,  and  receiving  the  freight  from  January  to  April,  1816 — 
that  during  that  time  the  bankrupt,  from  time  to  time,  repaired  and  insured  the  said 
ship  at  his  own  expencc  ;  but  she  was  navigated  under  the  certificate  of  registry 
which  had  been  so  indorsed  and  granted  to  Fairbairn  as  aforesaid. 

The  verdict  also  found  that  neither  of  the  Plaintiff's  had  ever  interfered  in  any 


(a)  Hay  and  Others,  Assiynces,  &c.  v.  Fairhairn,  2  Barn.  &  Aid.  193. 
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w;iv  with  the  possession,  conrlnr-t.  or  management  of  the  ship,  until  (he  Ist.luno,  ISKi, 
when,  on  the  .iirivul  of  the  ship  in  the  port  of  Ijondoii,  the  agents  of  the  I'htintifl's 
took  jiossession  of  her,  and  displaced  the  master  fi'om  Ins  command,  and  re  appointed 
him  under  themselves,  and  sent  the  ship  to  Newcastle,  and  that  they  then  sold  the 
ship.  'J'he  verdict  then  found  that  the  demand  of  the  I'laiTitirt's  (Defendants  below) 
upon  the  ship  had  lieen  reduced  hy  payments  by  the  bankiui)t  before  his  bankruptcy 
to  5951.,  and  that  the  clear  proceeds  of  the  sale  remaining  in  their  hands  at  the 
commencement  of  this  suit  amounted  to  5851.  ;  but  whether  &c. 

[260]  The  Coiut  of  King's  Bench  gave  judgment  for  the  Plaintiffs  below,  upon 
which  the  then  Defendants  brought  the  present  writ  of  error. 

Parke,  for  the  Plaiutifl's  in  Error — having  stated  the  special  verdict,  and  apprized 
the  Court  that  the  object  of  this  writ  of  erroi'  was  to  bring  under  review  the  deter- 
minations of  the  Court  of  King's  Bench,  in  the  cases  of  HrMnxmi  v.M'Dimtiell  (a),  and 
Jlai/  V.  Fairhairn  (2  Bain.  i\j  Aid.  193)— submitted,  that  by  the  eflcct  of  the  register 
acts,  the  provision  of  the  llth  section  of  the  statute  21  Jae.  I.  c.  19,  could  not  be 
ap])lied  to  British  shi])s.  He  also  urged  that  the  finding  of  the  jury  on  the  special 
verdict  was  not  siifticient,  as  to  the  fact  of  the  reputed  ownership,  to  entitle  the 
Defendants  in  Error  to  lecover ;  and  that  therefore  as  that  was  a  question  for  the 
Jury,  and  they  have  not  determined  it,  there  ought  to  be  a  Venire  cle  novo  awarded. 

On  the  first  (the  material)  point,  he  contended  that,  with  reference  to  the  chattel 
in  question,  mere  possession  by  the  bankrupt,  at  the  time  of  bankruptcy,  could  not 
entitle  the  assignees  to  recover  in  this  action  ;  because  as  the  bankrupt  must  have  an 
apparent  ownership  in  the  thing  possessed,  and  it  must  be  shewn  l)y  the  exercise  of 
acts  of  ownership  over  the  paiticnlar  chattel,  that  he  had  taken  upon  himself  the 
sale,  alteration,  oi'  disjiosition  of  it  as  owner,  this  action  cannot  be  m.aintained  :  for 
that  catniot  now  be  done  [261]  with  respect  to  ships  :  it  can  only  be  of  such  things  as 
may  be  com])letcly  transferred  by  parol  .sale,  and  delivery,  as  household  furniture, 
horses,  and  other  such  chattels  as  those,  of  which  the  use  indicates  the  ])roperty,  or 
may  create  a  reputation  of  property,  although  it  might  be  destroyed  by  evidence. 
Eyre,  C.  J.  has,  in  the  case  of  JAnf/linm  v.  -/)^y.'/•^■  (1  15os.  &  Pul.  H7),  given  the  true  con- 
struction to  be  put  on  the  words  of  the  statute,  "order  and  disposition,"  and  "re])uted 
owner."  He  says,  "They  are  to  be  luider.stood  thus.  Being  allowed  to  liavc  the 
posses.sion  of  goods  UTider  circumstances  which  give  the  reputation  of  ownershi]), 
Itrings  the  case  within  the  .statute."  The  possession  therefore  must  be  accompanied 
with  circumstances  indicative  of  ajjpaicnt  ownershi])  and  the  ])ower  of  selling.  Since 
the  pas.sing  of  the  registry  acts  (26  (tco.  III.  c.  (;(l,  and  .'U  (ico.  IH.  c.  GS)  that  cannot 
hap])cn  in  the  case  of  British  registered  shijis  ;  for  they  cannot  be  transferred  without 
a  documentary  title  ;  and  thcicfoi-c  actual  possession,  or  even  acts  of  ownership,  c.uinot 
now  be  considered  as  allording,  in  the  case  of  ships,  any  presumption  that  the  posses.sor 
has  power  to  dispose  of  such  shi])s  as  in  the  case  of  the  possession  of  chattels  in 
general.  A  chattel  interest  in  land  has  been  helfl  not  to  be  within  the  statute,  in  A'.r 
}Hirti;  Marsh  (1  Atk.  159),  and  Itynll  v.  Howies  {\  Vez.  -■JOO,  and  1  Atk.  105,  S.  C— S.  P.) : 
and  the  judgment  of  Burnet,  J.  in  the  latter  case,  states  the  reason  to  be,  bceaiiso 
"  Pos.se.ssion  is  no  otherwise  a  badge  of  fraud,  unless  as  calculated  to  deceive  creditors. 
There  is  no  way  of  coming  at  [262]  the  knowledge  of  who  is  owner  of  goods  but  by 
.seeing  in  whose  possession  they  are :  the  possession  of  lands  is  of  a  dillerent  nature  ; 
there  may  be  a  possession  as  tenant  at  will ;  as  every  mortgagor  is  of  a  mortgiigco 
before  the  condition  is  broken  ;"  and  in  the  report  by  Atkyns,  he  adds,  "A  purehuser 
may  call  for  the  title  deeds,  and  need  not  bn  deceived  unless  he  will."  'rho  winio 
distinction  is  taken  by  Lord  Kenyon,  in  the  case  of  (laiilon  v.  Tlw  Ka4  hulia  Coinixiiii/ 
(7  T.  li.  234):  he  ob.scrves,  "TIk;  ease  of  real  ]iroii(Mty  is  in  a  diderent  situation  :  no 
jjurchaser  is  satislied  with  the  mere  possession  of  an  estate;  before  he  purchases  ho 
calls  for  the  title-deeds,  and  examines  whether  or  not  the  po.s.sessor  is  entitled  l<i  tlio 
estate  ;  but  the  possession  of  personal  pro[)erly  is  generally  the  title  <m  which  the 
world  relics."  That  doctrine  is  now  peculiarly  applicable  lo  the  case  of  ships  which  is 
even  a  stronger  case.  In  Ex  jmrle  )'«//(//)  (15  \os.  Od),  the  Lord  t'hanccllor  decided 
that  since  tlu;  registry  acts,  the  registry  is  the  only  evidence  of  ])ro|)erly  even  amongst 
creditors.     He  therefore  urged,  that  the  Court  should  not  extend  the  letter  of  the 

(a)  At  that  time  not  in  print,  but  since  published  in  5  M.iulo  .fe  Solw.  228 
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statute  of  James  (which  had  been  found  to  be  productive  of  hardship,  not  only  to  the 
owners  of  goods,  but  to  the  bankrupt  himself)  so  as  to  apply  it  to  a  case  of  this 
description  :  for  though  it  might  have  been  formerly  an  useful  act,  when  the  operations 
of  trade  were  few  and  simple,  the  case  is  very  difl'erent  now,  when  the  mere  possession 
does  not  confer  the  credit  which  it  formerly  did.  The  sound  dis-[263]-tinction  to  be 
taken  in  every  case,  is  where  the  title  to  ownership  depends  wholly  on  documentary 
proof,  or  where  it  may  be  evidenced,  although  only  prima  facie,  bv  bare  possession. 

On  the  other  point — that  the  Jury  had  not  come  to  any  conclusion  as  to  the 
bankrupt  ha%-ing  the  reputed  ownership  so  as  to  enable  the  Defendants  in  Error  to 
recover — he  contended  that  the  fact  of  the  reputed  ownership  ought  to  have  been 
found  ;  because  it  was  rather  a  question  of  fact  than  of  law,  as  was  said  l\v  Eyre,  C.  J. 
in  Llnghaiii  v.  Big(/-f,  to  have  been  "  well  observed  Ijy  Mr.  Justice  Buller,  in  IFalkcr  v. 
Burnell,  that  questions  on  the  21  Jac.  have  much  more  of  fact  than  of  law  in  them." 
Had  the  Jury  found  a  fact  to  which  no  other  fact  found  were  opposed,  the  Court 
might  then  decide  on  the  law  as  applicable  ;  but  where,  as  here,  the  Jury  find  con- 
flicting evidence  of  owneiship,  and  do  not  strike  the  balance  between  them,  the  Court 
cannot  do  it.  The  effect  of  the  finding  that  the  ship  was  registered  anew  in  the  name 
of  Fairbairn  must  be  to  negative  reputed  ownership  in  the  bankrupt,  or  it  would  be 
of  no  effect  at  all,  which  would  be  no  finding  on  that  material  part  of  the  case.  If,  as 
in  Frazer  v.  Marsh  (2  Campb.  517),  a  ship  were  let  for  years,  the  Jury  would  be  bound 
to  decide  in  whom  the  reputed  ownership  was  at  the  time  of  the  bankruptc}' :  and 
they  are  equally  bound  to  do  so  in  the  present  case,  where  it  might  depend  on 
particular  circumstiinces,  as  the  custom  of  a  port,  and  many  [264]  others.  Unless 
therefore  the  case  should  go  back  to  the  Jury  to  draw  some  conclusion,  he  submitted 
no  judgment  could  be  given  on  this  record  :  and  in  Midler  v.  J/(ws  (1  Maule  &  Selw. 
335),  liOrd  EUenborough  distinctly  said,  that  reputed  ownership  was  a  fact  which 
ought  to  have  been  found. 

As  to  the  authority  of  the  cases  determined  in  the  Court  of  King's  Bench,  he 
observed,  that  the  case  of  Hat/  v.  Fairbairn  was  given  up,  notwithstanding  the  doubt 
upon  it,  on  the  counsel  for  the  Plaintiff'  citing  the  case  of  Bohinson  v.  M'Donndl : — and 
therefore  the  object  of  this  special  verdict  was  to  obtain  a  review  of  those  decisions. 

He  therefore  snlimitted  that  the  short  point  was,  whether  in  this  case,  where  there 
could  be  no  such  thing  as  delusive  apparent  ownership — the  real  and  true  ownenship 
being  publicly  registered  in  pursuance  of  the  register  acts,  and  therefore  easy  of 
access,  tho.se  acts  had  rendered  possession  no  longer  any  criterion  of  ownership  or 
capable  of  misleading  ;  for  now  the  mere  possession  of  a  ship  could  be  in  no  case  con- 
.sidered  ns  holding  forth,  within  the  statute  of  James,  such  a  reputed  ownership  as 
could  give  the  possessor  a  false  credit. 

Tindal,  for  the  Defendants  in  Error,  insisted  that  the  second  point  ought  not  to 
have  been  pressed  as  an  objection,  if  it  were  sustainable,  which  it  was  not ;  for  in  all 
the  eases  on  this  subject  the  question  has  been  considered  to  be  [265]  one  mixt  both 
of  fact  and  of  law  ;  and  it  has  been  left  to  the  Court  to  decide  whether,  under  all  the 
facts  stated,  a  reputed  ownership  was  in  the  bankrupt  or  not.  If  the  Jury  had  found 
the  reputed  ownership  to  be  in  hira,  no  question  would  have  been  left  for  the  Court. 
It  is  the  conflict  in  the  mind  of  the  Jury  which  makes  it  necessary  for  the  Court  to 
determine  the  ijuestion  upon  the  facts  found  to  have  been  proved  in  the  case,  for  other- 
wise cadet  questio.  Therefore,  taking  the  special  verdict  as  it  now  stands,  there  is 
enough  to  enable  the  Court  to  decide  that  the  Defendants  in  Error  are  entitled  to 
recover  in  the  action  which  they  have  brought :  but  if  that  objection  were  persisted 
in,  the  Defendant  in  Error  might  insist  on  his  judgment. 

The  main  point,  he  submitted,  was  whether  this  case  falls  within  the  statute  of 
James,  for  unless  the  ship  registry  acts  operate  as  a  repeal  of  that  statute  as  to  ships, 
it  does  :  foi-  it  is  too  refined  a  distinction  to  sa}'  that  the  prior  statute  is  not  repealed 
by  the  subsequent,  but  is  only  rendered  inapplicable.  The  ship  registry  acts  were 
passed  with  regard  to  objects  entirely  diffeient  from  those  of  the  statute  of  James. 
(He  stated  the  material  terms  of  those  statutes.)  The  policy  of  the  former  was  to 
exclude  from  competition  foreign  shipping,  and  they  do  not  in  any  respect  clash  with 
the  oliject  of  the  provisions  of  the  statute  of  James,  which  was  simply  to  prevent  the 
fraud  and  mischief  of  supplying  a  trader  with  fictitious  credit,  and  to  give  the  creditor 
the  same  advantage  in  case  of  a  loan  of  goods,  as  he  would  [266]  have  had  in  case  of 
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a  loan  of  money.  The  possession  and  apparent  ownership  of  ships  gi\e  a  lalse  credit 
as  eftcctuall}'  as  that  of  any  other  species  of  property.  The  mere  circiunst<ince, 
therefore,  of  a  formality  in  the  transfer  ha\ing  been  prescribed  by  a  particuhir  statnte 
alio  intuitu,  cannot  take  ships  out  of  the  statutes  of  bankruptcy  any  more  than  it 
would  any  article  of  meiehandize,  the  mode  of  disposal  of  which  mitcht  be  sul)ject  to 
regulations  by  law.  If  the  purchase  of  cotton  and  wool,  for  instance,  were  subject  in 
this  country,  as  it  is  in  some  others,  to  prescribed  ceremonials,  made  reijuisite  to  give 
validity  to  their  sale,  that  would  certainly  not  take  the  reputed  ownership  of  such 
articles  out  of  the  statute.  There  can  be  no  dou))t  that  the  possession  and  manage- 
ment of  the  ship,  being  continued  to  the  bankrupt  by  covenant  with  the  transferrees 
for  so  long  a  period  after  the  transfer,  makes  this  a  sufiicient  cause  of  reputed  owner- 
ship :  and  though  great  part  of  the  time  of  the  trader's  po.ssession  was  a.ltcv  the  act  of 
bankruptcy,  that  so  far  from  taking  the  po.ssession  out  of  the  statute  strengthens  the 
case ;  because  it  augmented  the  trader's  credit,  and  might  have  operated,  whether  it 
did  or  not,  to  delay  this  very  commission.  It  is  contrary  to  daily  experience,  tliat 
parties  who  supply  a  ship  with  necessaries,  or  furnish  repairs,  or  otherwise  give  credit 
to  the  owner  of  a  vessel,  should  have  recourse  to  the  documentary  title  ;  the  person 
who  puts  himself  forward  as  apparent  owner  is  the  person  to  be  charged,  and  he 
liecomes  liable  upon  evidence  of  his  having  so  held  himself  out  to  the  world,  and 
having  exercised  [267]  acts  of  ownership.  But  if  the  argument  for  the  plaintitl"  he 
well  founded,  parties  dealing  with  ships  in  future  must  tirst  always  have  recourse  to 
the  register,  which  would  create  great  inconvenience  to  the  facilit}^  of  such  dealing  by 
the  risk  incurred  on  one  .side,  and  b}'  the  delay  sustained  on  the  other,  if  the  reputed 
owner  should  be  held  not  to  be  responsible  to  such  chiimants.  No  argument  can  bo 
applied  to  this  case,  founded  on  the  rule  with  respect  to  the  ownership  of  chattel 
interests  in  land  ;  l)ecausc  they  arc  clearly  not  within  the  purview  of  the  statute,  and 
for  this  plain  reason,  that  they  rest  merely  and  wholly  in  title.  The  register  acts  were 
determined  in  the  case  of  llohinmn  v.  M'DimneU,  not  to  affect  titles  j)assing  by  opera- 
tion of  law,  as  to  executois  or  administrators  in  case  of  death,  or  to  assignees  generally 
in  case  of  bankruptcy.  "  In  these  cases,"  said  Lord  KUenborough,  in  delivering  judg- 
ment in  that  case,  "a  title  may  be  tr'ansmitted  without  any  of  the  foi'ms  required  by 
the  statutes  ;  and  if  a  title  may  be  transmitted  without  these  forms  in  the  ca.sc  of 
l)ankruptcy  generally,  we  sec  no  reason  why  it  may  not  be  so  done  in  a  particular  c.ise 
falling  within  the  scope  and  object  of  the  statute  of  James."  Now  a  case  cannot  bo 
imagined  which  would  come  more  completely  within  the  spirit  and  ver}'  language  of 
that  act  than  the  present ;  for  this  deed  contains  a  provision  expressed  in  words,  bring- 
ing it  within  the  precise  evil  meant  to  be  obviated  by  the  statute.  There  are  several 
cases  which  apply  to  such  possessions.  In  A'./'  parlc  Muillwvn  (2  Ves.  sen.  STS),  Lord 
Hard-[268]  wickc  says,  "  A  mortgage  may  be  made  of  a  ship  at  sea,  and  if  a  mortgagee 
tiikes  all  methods  in  his  power  to  get  the  possession,  such  as  bill  of  .sale,  &c.  it  will  bo 
out  of  the  statnte  of  Jac.  I.  as  was  held  in  Brmvn  v.  Ilmthroli;,  otherwise  no  security 
could  be  made  of  a  ship  a»  sea.  But  the  suflcring  the  ship  to  come  back  and  go  on 
another  voyage  made  it  diflerent."  In  Kx  parte  Hiifson  (.'5  Bro.  C.  C.  302)  it  was 
decided,  that  .although  if  the  ship  were  mortgaged  while  at  sea  after  having  been 
chartered  and  begun  her  voyage,  that  would  not  be  within  the  statnte  as  against  tho 
mortgagee  ;  yet  if  a  new  voyage  had  l)een  eonimenccil  under  the  conduct  of  the  mort- 
gagor, his  possession  woidd  then  have  been  within  the  statnte.  Although  certainly  in 
£x  parte  Yallop,  the  Lord  Chancellor  dismissed  the  petition  on  (amongst  other  grounds) 
the  principle  tliat  the  registry  gave  the  leal  and  apivirent  ownership;  yot  ho  thought 
it  .so  doubtful  that  he  reserved  to  the  petitioners  le.ivo  to  lib'  a  bill  :  and,  in  the  ease 
of  Mistarr  v.  (iillcspir  (1 1  Ve.s.  (i2S),  the  M.-ister  nf  the  Kolls  intimated  an  o])inion  that 
a  Court  of  Kipiity  might  compel  a  tr.uisfer  of  a  ship,  although  tln^  terms  nf  the  registry 
acts  h.id  not  been  complied  with.  But  the  ease  of  L'oliinson  v.  M'lhiiiwU  (.'')  ^L  .V  S. 
2:5.")),  he  urged,  was  directly  in  ])oiiil  on  this  very  <|ueslion,  anil  the  judgment  of  tho 
Court  there,  as  delivered  by  Lord  KUenborough,  was  (piile  conclusive:  so  much  so 
that  a.s  soon  as  the  case  of  Riihimon  v.  M'lhminU  was  cited  in  //((//  v.  Fitirhnim,  tho 
counsel  who  [2G9]  was  to  have  maintained  the  point  now  relied  on  by  the  I'lainlillH  in 
Erroi-,  gave  up  the  ipiestion. 

[D.ill.is,  Chief  .Iu.stice.     The  Lord  Chancellor,  I  uiulerstand,  hfi.s  sineo  expressed 
his  approbation  of  (hat  ib-terinin.ition  of  the  Court  of   King's   Bench   in  a  .subse.pieiil 
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case  connected  with  the  same  question  upon  the  occasion  of  a  decision  *  pro-[270]- 
nounced  by  his  Lordship  in  the  Court  of  Chancery  in  a  suit  arising  out  of  the  same 
bankruptcy.] 

[271]  Upon  all  the  authorities,  it  was  therefore  contended  that,  in  a  ease  of  this 

*  In  Chancery. 

In  re  Ship  Wane.  In  the  Matter  of  Bohinson,  Clarkson  aiul  Parker,  Banlntpts,  and 
In  the  Matter  of  Sharjys,  Bankriqitsj.  Petitions.  27th  January  1817. — Semble. — 
The  future  earnings  of  a  ship  may  be  assigned  to  secure  money  advanced,  and 
to  be  advanced  on  the  credit  of  such  earnings,  by  the  assignee,  distinct  from  the 
ship  itself  ;  although  it  be  the  produce  of  an  intended  whaling  voyage  to  be  under- 
taken at  some  future  indefinite  time  ;  and  a  Court  of  Equity  will  assist  the  assignee 
in  establishing  a  right  founded  on  such  an  assignment,  by  which  he  acquires  such  an 
interest  in  the  earnings  of  the  vessel  as  is  not  within  the  purview  of  the  registry  acts. 
Semble,  also  even  where  the  vessel  may  not  have  been  purchased  at  the  time  by  the 
assignor. 

The  assignees  of  the  estate  of  the  bankrupts,  Robinson  and  others,  presented  this 
petition  to  the  Lord  Chancellor,  praying  an  order  for  deliver}'  to  them  of  the  exchequer 
bills,  the  amount  of  the  proceeds  of  the  sale  of  the  cargo  of  the  ship  "  Warre,"  paid 
into  the  bank  by  the  person  appointed  to  sell  the  same,  and  deposited  &c.,  to  the 
credit  of  the  matters  of  the  petition. 

The  petition  stated  that  a  former  petition  had  been  presented,  which  alleged  that 
Robinson  and  Co.  had  assigned  to  Sharps  and  Co.  in  consideration  of  and  to  secure 
money  lent  and  advanced,  several  ships  of  which  they  were  owners,  and  the  freight 
and  earnings  and  policies  of  insurance  efi'ected  or  to  be  etlected  thereon  ;  and  that 
amongst  others  they  as.signed  to  them  by  indenture  of  December,  1810,  the  freight, 
earnings,  and  profits  due  and  pa^'able  on  account  of  the  ship  "  Warre,"  and  the  benefit 
of  all  charter-parties  &c.  for  the  hire  of  the  said  ship,  and  the  policies  of  insurance 
thereon.  It  then  stated  that  the  ship  ivas,  at  that  time,  intended  to  proceed  on  a 
voyage  then  projected  by  Robinson  and  Co.  to  the  South  Seas,  in  May,  1812,  and  the 
articles  of  outfit,  including  casks,  and  whaling  geer  for  the  said  voyage  were  purchased 
in  their  (Robinson  and  Co.'s)  names  at  gieat  expence — that  the  vessel  returned  to 
London  from  the  whaling  expedition  in  Deceml)er,  1813,  with  a  South  Sea  cargo — 
that  while  she  was  on  her  said  voyage,  in  Octobei',  1812,  the  Sharps  became  and  were 
declared  bankrupt;  and  that  in  January,  1813,  Robinson  and  Co.  were  also  declared 
Ivankrupt — that  on  the  arrival  of  the  said  ship  in  London,  the  assignees  of  Sharps  took 
possession  Ijy  the  messenger  undei'  their  commission,  as  did  also  the  petitioners,  and 
they  brought  an  action  of  trover  against  the  assignees  of  Sharps  for  the  cargo  so 
withheld,  which  was  then  pending. 

The  petition  also  stated,  that  whilst  the  "  Warre  "  was  i!i  the  Thames,  about  to 
proceed  on  the  voyage,  the  Hull  certificate  of  re-loading  was  delivered  up,  and  a  new 
certificate  obtained  in  the  name  of  the  Sharps,  upon  a  bill  of  sale  executed  some  months 
before  for  a  nominal  consideration,  liut  that  possession  was  never  taken  of  her  till  after 
her  said  arrival  in  London  from  said  voyage,  and  that  till  that  time  during  the  whole 
interval,  Robinson  and  Co.,  with  the  privity  and  knowledge  of  the  Sharps,  and  their 
assignees,  continued  to  act  as  sole  owners  of  the  ships,  and  the  freight  and  earnings, 
and  that  the  said  assignees  of  Sharps  had  brought  an  action  of  trespass  against  the 
petitioners — that  that  petition  had  therefore  prayed  the  appointment  of  a  person  to 
dispose  of  the  cargo,  the  proceeds  to  be  paid  in  &c.  to  al)ide  the  cargo  of  the  actions, 
and  to  restrain  the  assignees  of  Sharps  from  selling,  &c.  which  was  ordered  accordingly 
— that  another  petition  was  presented  for  the  purpose  of  getting  the  pleadings  in  the 
action  of  trover  amended,  so  as  to  cover  every  question  between  the  parties,  which 

t  This  case,  which  is  not  reported,  will  be  found  to  be  of  far  too  great  importance 
to  be  lost,  as  it  affords  an  useful  contemporaneous  exposition  of  the  object  and  policy 
of  the  register  act.s,  as  applicable  to  equitable  contracts,  in  afl'ecting  their  validity, 
under  circumstances  connected  with,  but  forming  no  part  of  their  original  purview. 
This  ease  being  intimately  connected  with  the  preceding,  and  bearing  not  only  on  the 
cases  which  have  been  decided  on  this  point  at  law,  but  on  those  in  equity  also,  here 
cited  in  support  of  it,  requires  no  excuse  for  being  introduced  in  this  place. 
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sort,  wlicrc  tlio  [272]  voir  fcrnis  of  thf  deofl  of  assignment  so  (■oni])letcly  Ijrouglit  the 
CHse  within  the  sort  of  fi;ui-[273]  dulent,  apparent,  and  unreal  ownership,  intended  to 
be  giiarfied  against  by  the  provisions  of  the  [274]  statute,  the  beneficial  objects  of  that 
just  act  would  be  frustrated  by  a  decision  that  the  as-[275]-signees  were  not  entitled 
to  recover  in  this  action. 

[276]  Parke,  in  reply — insisting  on  the  objection  before  t,-iken  to  the  finding  of 
the  •Jury,  who  had  found  the  possessory  title  in  one,  and  the  documentary  title  in  the 

was  also  ordered,  and  the  parties  were  also  ordered  to  admit  certain  facts  on  the  trial ; 
the  petition  then  stated  the  result  of  that  trial,  and  that  on  argument  of  the  special 
case  in  the  King's  Bench  ■-,  judgment  was  given  for  the  Flaintills  as  well  for  the  ship 
as  the  cargo  ;  they  theiefore  prayed,  &e. 

I,each,  for  the  assignees  of  the  Shaips,  op])()sed  the  petition,  on  the  ground  that 
thev  had  a  right,  in  equity,  to  the  proceeds  of  the  vo^'age  under  the  original  as.sign- 
ment,  although  they  might  have  no  right  to  lecover  at  law  ;  for  that  they  had  an 
e(|uitible  claim  to  the  oil,  &c.  under  the  original  assignment,  and  that  the  Sharps  were 
not  owners,  but  only  assignees  under  a  deed  to  secure  money  advanced  by  them  on  the 
adventure. 

Hart,  Bell,  and  Ileald  supported  the  petition. 

Westminster-Hall.  27th  .January  1817. — The  Loud  Ghanckm.(.)K  now  intimated 
(not  as  final  judgment)  his  opinion  on  the  questions  thus  brought  before  him, 
addressing  himself  to  the  counsel  on  either  side,  to  the  following  etiect : — 

In  this  case  I  will  now  state  my  present  view  of  the  questions  as  far  as  they  respect 
the  ship  "  Warre,"  and  it  may  al.so  have  some  bearing  on  the  case  of  the  ship  "  Clarkson." 
Without  going  into  all  the  particulars  that  ai-e  stated  in  the  petition  liy  the  persons 
who  claim  now  to  have  the  benefit  of  those  articles  which  are  represented  by  themselves 
as  intended  tf)  constitute  them  the  mortgagees  of  the  ship's  further  earning.s,  policies 
of  insurance  iV.c. — the  question  here  is,  what  interest  these  iutendeil  mortgagees  had 
in  the  ships  and  property. 

A  case  was  made  for  the  opinion  of  the  Court  of  King's  Bench,  and  tliat  case 
involved  these  two  <iuestions — in  the  view  at  least  which  the  Court  took  of  the  case. 
The  first  question  which  was  disposed  of  in  judgment,  according  to  the  copy  of  it, 
which  I  have,  was,  what  was  the  ettect  of  this  assignment  in  point  of  law,  in  respect 
to  the  earnings  of  the  ship  ?  The  Court  on  that  part  of  the  case  were  of  opinion  that 
the  future  earnings  (that  is,  property,  the  existence  of  which  depended  on  future 
eainings)  of  the  ship,  could  not  ])ass  at  law. 

With  respect  to  the  other  (piestion, — a  question  of  very  great  imjiortance, — they 
gave  their  leasons  at  large,  and  llio.se  reason.s,  upon  the  best  opinion  I  can  form,  seem 
tf)  l)e  satisfactory.  That  (piestion  was,  whether  from  the  circumstance  of  the  names  of 
the  individuals  not  appearing  on  the  register,  according  to  the  jjrovision  of  the  register 
acts,  yet  as  they  eontinned,  after  the  transfer,  to  act  as  the  owners  of  the  ship,  the 
principle  of  the  statute  of  .James,  as  to  the  oi'der  and  dis|)osilion  of  the  ship,  took 
eflect;  and  whether  therefore,  as  to  the  ship,  the  property  clid  not  p;iss  to  the 
.assignees  1 

When  that  came  back  here,  it  w.as  contended  that  though  the  interest  in  the  ship 
did  not  pass  to  the  mortgagees,  yet  the  earnings  of  the  sliij)  might  have  passed.  I  take 
it  to  be  settled  now,  whatever  might  have  been  the  meaning  of  the  Lcgislatni'o  in  [Miss- 
ing the  Act  of  Parliament  called  Lord  Liverpool's  Act,  th.it  the  freight  and  e.'irnings  of 
an  existing  voyage  at  lea.st  would  ])ass. 

It  was  suggested  by  Mr.  Leach,  that  although  lhe.se  earnings  could  not  be  a  subject 
of  assignment  at  law,  as  the  freight  of  the  first  intenilcd  voyage,  if  tiie  voyage  liad  not 
commenced,  or  the  title  to  the  freight  had  not  liecome  the  subject  of  an  agreement,  at 
le.'ist  some  of  the  carning.s,  if  not  all  futine  eariungs  of  the  .ship,  might  i)ecome  the 
suliject  of  an  equitable  agreement. 

Tlie  case  of  Gillcspin  and  Mndacr  goes  to  the  extent  of  shewing,  that  as  to  Iho 
freight  of  an  immediately  intended  voyage,  it  did,  in  the  opinion  of  those  who  hiwl  to 
consider  that  case,  belong  to  the  person  to  whom  it  was  jissigned,  notwithslamliiig  the 
interest  in  the  ship,  the  subject  of  the  same  assignment  might  not  [wsa.     And  there 

♦  Bohinsm  v.  M'Donnell,  5  M.  «&  S.  228. 
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Other,  and  that  it  was  altogether  a  matter  for  the  Jui'y,  and  to  l)e  determined  hy 
them  conclusively, — submitted,  that  this  was  a  very  ditt'erent  ease  from  that  of  a  sale 
or  mortgage  between  a  British  subject  and  a  foreigner ;  in  which  case  there  might  be 
a  reputed  ownership,  but  here  there  could  be  no  such  thing ;  because  any  person 
might  ascertain  the  fact  by  the  registry,  and,  in  this  case,  by  no  other  means  than  by 
allowing  the  vendor  to  keep  in  his  possession  the  certificate  of  registry  indorsed  in 
his  own  name,  and  in  short,  by  risking  a  non-compliance  with  the  provisions  of  the 

are  one  or  two  words  in  the  judgment  in  that  case  thrown  in  in  order  to  save  the  point, 
how  far  that  decision  would  or  would  not  go  to  future  earnings  (Mestacr  v.  Gillespie, 
11  Ves.  629).  That  ship  was  on  a  voyage.  I  did  not  there  determine  any  thing  as  to 
futuie  earnings. 

There  is  also  a  case  in  13  Vesey  (Speldt  v.  Lcchmcre,  p.  -588),  in  which  I  am 
represented  in  the  Court  of  King's  Bench,  to  have  thrown  out  an  objection,  that  if  the 
Defendant  was  to  take  the  earnings  of  the  ship,  and  not  the  ship  itself,  those  earnings 
would  separate  the  ship  from  the  earnings  for  ever,  so  that  they  could  not  be  re- 
united. Now  I  do  not  withdraw  from  that  declaration  so  generally  stated  ;  for  if  the 
ship  was  not  then  also  the  subject  of  absolute  assignment,  it  seems  to  be  extremely 
difheult  to  maintain  that  the  ship  can  be  absolutely  assigned  to  one  man,  and  the 
earnings  of  that  .ship  as  long  as  that  ship  should  exist,  should  be  assigned  to  another. 
But  it  is  a  very  diflerent  question  when  the  assignment  is  made  by  way  of  security 
for  money  advanced.  When  the  ship's  future  freight  and  earnings  are  intended  to  be 
assigned  to  A.  for  the  purpose  of  securing  to  him  1.501.  or  any  larger  sum,  (the  quantum 
of  debt  makes  no  alteration  in  the  application  of  the  principle,)  all  the  freight  of  the 
voyage  then  existing,  being  already  assigned,  I  am  not  aware  that  it  has  ever  been 
ruled  in  equitj^  (and  I  apprehend  that  it  has  not),  that  the  freight  of  a  voyage  that 
was  intended  to  be  made,  although  not  an  existing  voyage,  ma}'  not  be  assigned  in 
equity.  I  should  find  it  extremely  difficult  in  considering  the  question,  to  say  that 
the  freight  of  a  future  voyage  might  not  become  the  subject  of  an  equitable  agreement, 
as  well  as  a  first  intended  non-existing  voyage,  if  the  effect  of  the  assignment  were 
not  to  separate  the  freight  and  earnings  for  ever  from  the  ship  itself,  but  only  to 
separate  it  for  the  temporary  purpose  of  securing  a  debt,  and  operating  only  upon 
that  separation  of  title  till  that  debt  should  be  paid. 

The  objection  must  be  founded  on  one  of  these  con.siderations — either  upon  some 
general  principle  of  law,  or  upon  the  policy  of  an  act  of  Parliament  or  the  intention  of 
the  Legislature  :  and  supposing  it  to  be  settled — as  it  is — that  the  registration  of  a 
ship  does  not  prevent  the  effect  of  a  fraudulent  possession  continuing  in  those  who 
might  be  owners  if  the  ship  was  not  required  to  lie  registered,  I  do  not  see  how  the 
policy  of  this  act  of  Parliament  can  apply  to  the  future  freight,  where  the  assignment 
is  to  secure  a  debt ;  and  where,  therefore,  the  separation  is  only  to  be  temporaiy, — 
merely  because  the  time  is  longer  in  one  case  than  another  in  point  of  separation.  If 
I  were  a.sked  what  the  Earl  of  Liverpool  meant  in  preparing  the  Ship  Kegistry  Act,  I 
should  say  that  I  had  no  doubt  it  would  have  been  a  great  surprise  upon  him  to  hear 
that  the  freight  could  not  be  separated  from  the  ship  itself ;  for  I  know  that  no  man 
could  be  more  surprised  than  he  was,  when  told  that  the  first  act  did  not  include 
equitable  agreements  :  and  the  consequence  was,  that  the  second  act  was  passed  for 
the  purpose  of  including  them.  Now,  if  the  cases  are  rightly  decided,  anrl  pei'haps 
there  is  too  much  authority  in  them  for  me  to  say  they  are  not;  I  mean,  that  if  the 
objection  of  preventing  the  registry  acts  from  operating  as  it  was  intended  they 
should,  with  respect  to  ships,  would  exclude  the  jurisdiction  of  a  Court  of  Equity  to 
relieve  in  cases  of  fraud,  undoubtedly  those  acts  will  have  made  ravages  in  the 
administration  of  justice,  which  one  cannot  look  at  without  alarm,  operating,  as  they 
will  operate,  to  produce  as  much  injustice  as  any  act  of  Parliament  ever  \-et  produced. 

If  future  earnings  may  lie  the  subject  of  equitable  agreement  (and  I  am  now 
throwing  ovit  these  considerations  with  a  view  that  they  may  be  attended  to),  the 
next  question  is,  whether  it  is  possible  to  deny,  which  I  think  it  is  not,  th;it  if  those 
future  earnings  can,  under  any  circumstances,  be  shewn  to  be  remaining  in  the  order 
and  disposition  of  the  assignor,  as  in  the  ordinary  case  of  banki'uptcT  there  would  be 
the  .same  objection  to  the  assignment  of  those  earnings  as  there  would  lie  to  that  of 
the  ship.  Now  there  seems  to  me  to  be  a  very  consider.able  difficulty  thrown  in  the 
way  of  Mr.  Leach's  client,  if  it  is  necessary  for  him  to  maintain  that  as  to  those 
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Registry  Acts,  could  there  be  an  apparent  ownership  in  the  assignor :  the  mero 
possession  alone  would  not  enable  the  assignor  [277J  to  iiold  himself  out  to  llio  world 
.•is  the  real  owner  ;  or  a  mere  letting  of  the  ship  for  three  years  would  be  also  within 
the  statute  a  permission  by  the  true  owner  to  have  the  possession  and  apparent 
ownership  of  the  vessel,  quite  as  much  as  in  the  case  of  a  lease  of  lands,  which  w;is 
never  thought  to  be  within  the  mischief  intended  to  be  remedied  by  the  statute :  or 
at  least  it  would  be  a  question  for  a  Jury  to  say  whether  it  were  a  bonii  tide  lease, 
or  a  mere  colorable  permission  to  possess  for  the  purpose  of  giving  an  apjwrent 
ownership. 

l)ALr,.\s,  C.  J.  The  general  (piestion  in  this  case  is,  whether  the  subject-matter 
of  dispute,  the  ship  "  Dolphin,"  was,  by  the  consent  and  permission  of  the  true 
owner  and  proprietary,  in  the  possession,  order  and  disposition  of  the  trader,  at  the 
time  when  he  became  bankrupt,  so  as  to  give  him  the  reputation  of  being  the  owner? 

Two  objections  have  been  urged  against  the  claim  of  the  Defendants  in  Error  to 
the  proceeds  arising  from  the  sale  of  this  ship.  One  is  preliminary, — arising  upon  tiie 
face  of  the  recoid, — that  the  reputed  ownership  should  have  been  found  by  the  •hiry, 
whereas  it  is  said,  it  has  not  only  not  been  found,  but  no  siithcient  facts  have  been 
stated  to  have  been  fOund  by  the  special  verdict  from  which  the  Court  can  infer  that 
there  was  any  such  reputed  ownership.  The  other,  the  substantial  objection,  is  that 
the  posscs.sion  of  the  bankrupt  at  the  time  of  the  bankruptcy,  could  [278]  not  con- 
stitute a  reputed  ownership  under  the  statute  of  .lames  ;  because,  siiu^e  the  Registry 
Acts,  no  one  can  be  reputed  owner  of  a  ship  but  he  who  is  registered  as  such ;  and 

articles  of  oil,  blubber,  and  .so  on,  the  earnings  and  the  freight  of  the  ship,  as  they 
were  not  demandable  but  in  a  Court  of  Equity,  they  therefore  could  not  be  in  the 
order  and  disposition  of  the  bankiupt,  because  they  might  be  in  any  l)ody  else  ;  for  if 
it  turned  out  that  every  other  object  of  the  assignment  was  left  in  the  order  and 
disposition  of  the  bankrupt,  that  fact  would  ali'oiil  a  conclusion  in  evidence  that  these 
earnings  also  were  in  the  order  and  dispositmn  of  the  persons  under  whom  these 
a-ssignecs  claim. 

Now,  in  order  to  meet  that  olijection,  a  statement  has  been  laid  liefoTc  me  with  a 
view  to  enable  me  to  considui'  whether  there  has  not  Ijccn  some  sanction  of  the  subject- 
matter  of  this  assigiuncnt  being  suli'ercd  to  remain  in  the  order  and  disposition  of  the 
bankrupt  on  the  part  of  those  who  claim  under  the  assignment,  which  shews  that,  in 
attending  to  what  was  the  agreement  in  case  ceitain  events  should  happen,  the 
earnings  could  not  be  in  the  order  and  disposition  of  the  bankrupt:  and  indeeil  these 
aliidavits  do  adbrd  considerable  evidence  as  to  that  fact.  There  arc,  on  the  other 
hand,  very  weighty  observations  to  be  made,  and  as  I  have  not  yet  heard  Counsel 
on  the  other  side  upon  these  aflidavits,  I  must  hear  them  before  I  come  to  any 
fletermination. 

Having  slated  my  present  view  of  the  case,  1  will  hear  tlie  parties  on  sonio 
future  day. 

1  am  quite  siu-o  that  none  of  the  cases  alluded  lo  deci<K'  this  (|Ucstion  of  ftlttiro 
earnings  generally.  I  take  it  to  be  clear  that,  if  there  be  an  a.ssiginnent  made  of  the 
earnings  and  fieight  of  an  existing  voyage,  it  is  valid,  and  if  that,  be  so  of  a  voyage 
in  esse,  why  not  of  one  in  immediate  posse  ( 

Suppose  that,  previous  to  this  act  of  Ijord  liiver])o(il,  A.  made  an  agreement  to 
this  cHect  with  l'>.  :— whereas  I  intend  to  buy  ii  shi])  (not  l)cing  bought  at  that  tinu-), 
and  I  intend  to  send  her  on  a  voyage  ;  now  I  will  agree  to  seenrc  your  dclit  of  u  IdlH. 
and  foi-  that  ])uri)ose  I  will  assign  to  you  that  ship  and  freight.  If  A.  had  aflerwaiils 
bought  ;i  ship,  and  nothing  more  had  passed,  I  should  bo  very  glad  to  know  whether 
it  is  <|uite  clear,  that  uotwit.hslanding  he  was  not,  at  the  time  of  the  agreement,  owner 
of  the  ship,  he  could  not  enter  into  an  ecpiitablc  agreement  about  freight,  that  such 
freight  would  not  p.iss  in  e(|uity  ?  Hut  I  am  .is  sure  of  this  as  1  can  be  of  any  thing, 
that,  the  late  Lord  Liverpool  would  not.  have  jiermilted  the  Act  to  be  so  worded  a.s  it 
is  now,  if  he  had  known  it  would  have  been  so  construed  as  Ut  operate  to  defeat  siieh 
an  agreement;  but  he  drew  the  Act  with  the  jissistanee  of  another  person,  who,  I 
cannot  say,  was  very  conversant  with  equity  doctrine.  IVihaps  he  thought  he  could 
pen  the  act  better  with  such  a,ssistance  ;  l)Ut  I  am  ipiile  sure  that  ho  ili<l  not  mean  it 
should  have  the  effect  of  producing  such  litigation  as  it  has  done. 

His  Lordship  ultimately  granted  the  prayer  of  the  petition. 
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therefore  there  can  be  no  fraudulent  reputed  ownership,  in  such  cases,  within  the  .scope 
of  the  statute. 

With  regard  to  the  effect  of  the  possession  which  the  bankrupt  had  at  the  time 
of  the  bankruptcy  as  giving  him  the  reputed  ownership,  we  think  that  the  facts  of 
this  case,  as  found,  are  so  conclusive,  that  it  is  impossible  to  conceive  a  stronger  case 
of  apparent  ownership,  than  that  which  continued  in  the  bankrupt  up  to  the  time  of 
the  bankruptcy.  Independently  of  any  considerations  arising  from  the  provisions  of 
the  Registry  Acts,  the  property  in  the  ship,  in  this  case,  would,  without  doubt,  have 
passed  to  the  assignees  :  and  they  have  clearly  done  all  thev  could  to  claim  and  give 
effect  to  their  right  by  their  conduct ;  for  at  the  period  when  the  commission  of 
bankruptcy  was  sued  out,  the  ship  was  at  sea  on  a  voyage ;  and  in  case  of  a  transfer 
of  a  ship  whilst  on  a  voyage,  it  is  impossible  that  the  assignee  can  possess  himself  of 
the  ship  at  sea.  All  he  can  do  is  to  assert  his  title  at  the  earliest  possible  period, 
and  by  the  most  available  means, — by  taking  possession.  This  the  Defendants  in 
Error  did  on  the  ship's  return,  and  as  soon  as  they  were  empowered  to  do  so  imder 
the  commission. 

The  whole  question  is  therefore  reduced  to  this  [279]  single  point,  whether  the 
Registry  Acts  operate  as  a  virtual  repeal  of  the  statute  of  James  ?  It  seems  to  me, 
as  it  did  to  the  Judges  below,  that  there  is  this  material  difi'erence  between  the 
statutes,  the  foi'mer  applying  to  i-igiitful  title,  the  latter  to  possession  with  apparent 
ownership.  The  Kegistry  Acts  were  made  with  a  view  to  objects  very  diti'erent  from 
that  of  the  statute  of  James,  and  they  besides  relate  only  to  transactions  between 
vendor  and  vendee,  and  to  cases  of  real  ownership  exclusively.  The  statute  of  James 
was  passed  to  protect  third  persons,  as  tradesmen,  from  being  injured  by  trusting  to 
a  false  credit,  derived  from  ostensible  or  reputed  ownership.  A  state  of  reputed 
owneiship  is,  in  its  very  terms,  opposed  to  that  of  real  ow-nership ;  and  therefore  the 
former  cannot  fall  within  the  purview  of  the  Kegistry  Acts.  The  vessel  in  the  present 
case  was,  notwithst.anding  the  transfer,  allowed  to  remain  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner  and  proprietary  : 
and  he  (the  trader)  having  become  thereby  the  reputed  owner,  the  law  operated  on 
that  possession  of  the  bankrupt,  and  conveys  the  ship  to  his  assignees.  I  cannot  but 
agree  with  Lord  EUenborongh,  who  says*  that  "these  statutes  (the  KegLstry  Acts) 
do  not  affect  titles  passing  by  operation  of  law,  as  to  executors  or  administrators,  in 
case  of  death,  or  to  assignees  generally,  in  case  of  bankruptcy.  In  these  cases,  a  title 
may  he  transmitted  without  [280]  any  of  the  forms  required  by  the  statutes  ;  and  if 
a  title  may  be  transmitted  without  any  of  the  forms  in  cases  of  bankruptcy  generally, 
we  see  no  reason  why  it  may  not  be  so  done  in  a  particular  case,  falling  within  the 
scope  and  object  of  the  statute  of  James."  That  furnishes  the  true  ground  on  which 
these  cases  are  distinguishable  in  point  of  law :  and  we  are  not  now  con.sidering  a  case 
between  vendor  aTid  vendee,  to  which  the  Registry  Acts  would  clearly  apply  ;  but  a 
question  arising  to  the  effect  of  the  statute  of  James,  under  circumstances  creating  a 
contest  between  an  assignee  by  operation  of  law,  and  an  owner  who  has  permitted  the 
bankrupt  to  retain  the  vessel  in  his  possession,  order,  and  disposition. 

As  to  the  objection  founded  on  the  terms  of  the  verdict,  l)eing  in.sufhcient  and 
inconclusive,  it  will  be  enough  for  us  to  say,  that  sufficient  facts  are  stated  on  this 
record  to  refer  to  the  Court  the  consideration  of  the  question  of  law,  whether  the 
trader  had  such  an  apparent  ownership  as  comes  within  the  mischief  intended  to  be 
remedied  by  the  statute  of  James?  and  it  appears  to  us  that  the  conclusion  to  be 
drawn  in  point  of  law  is,  that  the  bankrupt  had  such  a  reputed  ownership — having 
this  ship  in  his  possession,  order,  and  disposition,  with  the  consent  of  the  true  owner 
and  proprietary.  The  cases  determine  that  a  leputed  ownership  in  goods  generally 
is  established  bj'  the  fact  of  the  bankrupt's  having  the  pos.session,  order,  and  disposi- 
tion of  them  with  the  [281]  consent  of  the  true  owner.  Here  the  bankrupt  had  such 
order  and  disposition  of  the  ship;  and  it  is  upon  possession  and  disposition,  as 
owner,  that  reputation  of  ownership  must  necessarily  be  founded  ;  and  when  we 
find  those  criteria  concuiring  in  the  same  person,  we  cannot  but  consider  that  the 
statute  fixes  the  reputed  ownership,  and  the  consequences  must  therefore  follow.     We 

*  In  delivering  the  judgment  of  the  Court  in  the  case  of  Robinson  v.  Macdonmll, 
p.  239. 
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are  for  these  reasons  clearly  of  opinion,  that  the  judgment  of  the  Court  of  King's 
Bench  ought  to  be  artirmed. 
Judgment  alHrmed. 

Hendkrsox  and  Anothhr  v.  Bknson.  20th  June,  1«20.— A  hill  of  exchange  wa.s 
drawn  by  a  person  who  was  an  entire  stranger  to  the  acceptor  and  to  the  person 
for  whose  boncHt  it  was  afterwards  accepted.  It  was  made  payable  to  the 
drawer,  and  was,  after  being  indorsed  generally  by  him,  delivered  over,  before 
acceptance,  to  the  person  who  had  prevailed  on  him  to  draw  it ;  and  bv  that 
person  given  to  the  party  for  whose  benefit  it  was  ultimately  accepted.  It  was 
afterwards  accepted  by  the  drawee,  and  delivered  by  him  to  a  person  to  whom 
he  (the  acceptor)  had  lost  money  at  play,  and  for  that  consideration. — It  then 
got  into  the  hands  of  other  persons  who  were  partners  in  trade,  and  was  bj'  them 
indor-sed  and  paid  over  to  the  Plaintiffs  for  valuable  consideration,  without 
notice  : — Held  to  be  within  the  statute  of  the  9th  of  Anne,  ch.  14,  s.  1,  on  the 
ground  of  the  acceptance  being  the  act  which  gives  to  the  bill  its  validity  as  a 
negociable  instrument  and  completes  its  perfection, — that  the  statute  includes 
acceptances  (although  the  words  arc  "given,  granted,  drawii,  or  entered  into") 
of  bills  drawn  without  any  consideration, — and  that  therefore  the  Plaintiffs  could 
not  recover  against  the  acceptor. 

Upon  the  trial  of  this  action  (before  the  J^ord  Chief  Baron,  at  the  last  Sittings) 
which  was  brought  hy  the  holder  upon  a  bill  of  exchange  accepted  by  the  Defendant, 
the  Jury,  uudei-  his  Lordship's  direction,  upon  the  evidence  that  the  bill  was  accepted 
in  consideration  of  a  gambling  delit,  found  a  verdict  for  the  Defendant. 

[282]  Taunton,  \V.  E.  obtained  a  rule  to  shew  cause  why  that  verdict  should  not 
be  set  aside,  upon  the  ground,  that  the  debt  accruing  on  the  bill  to  the  Plaintifl's, 
who  were  bona  fide  holders  for  valuable  consideration,  was  not  within  the  statute, 
upon  the  evidence  of  the  circumstances  afl'ecting  it ;  because  it  had  appeared,  that  the 
money  lost  at  play  was  not  the  foundation  of  the  bill,  and  it  formed  no  part  of  the 
consideration  of  the  drawing  or  making ;  and  he  cited  the  case  of  Fair  v.  Eliiison  and 
Others  (1  Kast,  92),  as  an  authority  that,  in  the  hands  of  an  innocent  holder  for 
valuable  consideration,  without  notice,  a  bill  of  exchange  cannot  be  avoided  by  the 
efl'ect  of  usury  subsequent  to  its  original  formation.     JJa'jnall  v.  iri(/lei/  (11  Kjust,  43). 

The  case  proved  on  the  part  of  the  Plaintill's  was  (as  appeared  by  the  report),  that 
they  advanced  2001.  on  the  bill  to  Messrs.  J.  and  B.  Greaves,  Merchants,  of  Liverpool, 
who  afterwards  failed.  The  bill  was  drawn  by  a  person  whose  name  was  Duckworth, 
pa3'able  to  his  order,  and  was  first  endorsed  by  him  generally,  and  afterwards  by 
J.  and  B.  Greaves.  The  defence  wa.s,  that  the  sole  consideration  for  the  ucccptancc, 
was  a  debt  due  to  a  Mr.  O'Keilly,  for  money  won  at  caids. 

It  was  proved  by  the  evidence  of  O'Keilly,  that  this  w.is  one  of  several  bills, 
amounting  [283]  together  to  GOOOl.,  which  had  been  accepted  by  the  Defendant,  at 
O'Keilly 's  rcciucst,  in  conse(|nence  of  that  sum  remaining  due  to  him  on  the  lialancu 
of  an  account  of  money  won  by  him  at  cards ; — that  he  (the  witness)  knew  nothing  of 
the  drawer,  nor  had  ever  seen  or  heard  of  him  before  ; — that  the  bills  were  .sent  to 
witness  by  one  Maddcji,  his  bnjther-in-law,  (a  person  who,  being  origin.illy  employed 
to  raise  money  for  the  Defendant,  had  [)revailed  on  Duckworth,  wiio  w.us  clerk  to  a 
person  (jf  the  nanu'  of  Brown,  so  to  draw  and  indorse  the  bills);  tint  .Maihlen  hail 
just  before  that  lime  proposed  to  the  witness  to  underwrite  for  him  ;  that  he,  the 
witness,  neither  owed  Madden  nor  Duckworth  any  thing;  th.it  tho.se  pers(»fis  wero 
both  (as  he  l)clieved)  entire  strangers  to  the  Defendant;  that  the  witness  look  the 
bills  to  the  Defendant  to  be  accepted  by  him  on  the  card  account,  and  he  did  accept 
them ;  that  witness  deposited  them  wilii  Madden,  at  Lloyd's  Uotlee  house,  (not 
indorsed  by  him)  to  get  discounted,  from  whom  he  could  afterwards  got  no  more  than 
1001.  and  901.,  except  various  acceptances,  not  woith  the  stjimps,  all  of  which  ho  then 
held  ;  and  that  Duckworth's  name  was  on  the  back  of  the  bills  when  ])re.sentod  for 
l)a}'meut. 

Jervis  and  Gomyn  now  shewed  cause,  contending  that  the  accopUinco  of  the  bill 
was,  within  the  words  of  the  statute,  a  bill  given  in  consideration  of  money  won  iit 
cards  :  and  that  it  had  been  drawn  and  enteied  into  on  that  con.Hicleration  ;  for,  ihoy 
submitted  that,  in   this  ease,  the  [284]  mere  drawing  of  the  bill  wiw  nothing  ;  the 
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giving  the  bill  wns  the  acceptauce,  without  which  it  would  have  been  incomplete  antl 
of  no  value  as  a  bill  of  exchange. 

They  also  urged  that,  in  this  case,  the  holder  being  an  innocent  person  did  not 
cure  the  vice  of  the  acceptance  ;  for  the  acceptance  was  the  completion  of  the  original 
concoction  of  the  bill.  This  bill  was  therefoie  bad  in  its  inception,  having  been  di'awn 
without  any  consideration,  and  accepted  in  consideration  of  a  gaming  transaction. 

The  case  of  Parr  v.  Eliason,  they  submitted,  had  been  since  over-ruled  by  that  of 
Lowes  V.  Mazzaredo  and  Others  (1  Stark.  N.  P.  R.  385) ;  and  thev  cited  Hussey  v.  Jamb 
(12  Mod.  97,  S.  C.  1  Ld.  Eaym.  87,  and  1  Salk.  3-1-i),  and  Bowi/cr  v.  Biamploii  (2  Str. 
1155),  as  authorities  establishing  that  an  innocent  indorsee,  for  valuable  consideration, 
cannot  recover  against  the  acceptor  of  a  bill  of  exchange  oi-  drawer  of  a  promissory 
note,  founded  on  a  consideration  of  money  won  at  plav.  They  also  cited  Loive  and 
Others  v.  JValler,  as  deciding  that  a  bill  of  exchange,  given  upon  an  usurious  considera- 
tion, is  void  in  the  hands  of  an  indorsee  for  valuable  consideration,  without  notice  of 
the  usury.  On  the  same  principle,  they  insisted  that  this  acceptance  was  void  in  the 
hands  of  the  Plaintifl's. 

[285]  Taunton  and  Jones,  D.  F.,  in  support  of  the  rule,  distinguished  this  from 
the  cases  of  llusscn  v.  Jacob,  and  Boiri/cr  v.  Bramjiton,  by  the  circumstance  of  the  bill 
of  exchange  not  having  been  drawn  or  made  (in  the  language  of  pleading)  in  considera- 
tion of  a  gambling  delit,  or  for  any  consideration  that  appeared  ;  and  it  was  not  until 
after  its  inception,  that  it  was  said  to  be  accepted  upon  such  a  consideration  ;  and, 
besides,  this  was  an  acceptance  made  after  indorsement  and  delivery  by  the  payee, 
and  not  in  consideration  of  any  gaming  debt  due  to  the  drawer  or  payee, — but  if  to 
any  one,  to  a  third  person,  in  no  way  connected  ostensibly  with  the  drawer  and  payee, 
and  who  had  not  procured  the  bill  to  be  drawn  or  made.  Then,  after  having  been 
accepted  only,  as  it  is  said,  for  a  gambling  del)t,  it  gets  into  the  Plaintiffs'  hands  for 
a  valuable  consideration,  without  notice,  through  the  medium  of  a  second  indorsement 
by  a  party  not  shewn  to  be  privy  to  the  vice,  and  not  having  been  at  any  time 
indorsed  by  the  person  for  whose  gaming  debt  the  bill  was  alleged  to  have  been 
accepted.  Under  such  circumstances  they  submitted  that  it  was  not  within  the 
words  of  the  penal  statute  of  the  9  Ainie,  ch.  14,  sec.  1,  "given,  granted,  drawn,  or 
enteied  into,"  (the  word  accepted  not  being  introduced  into  the  act)  in  consideration 
of  money  won  by  gaming :  and  that  if  it  were  held  to  be  so,  it  would  endanger 
commercial  confidence,  as  was  said  by  Lord  Kenyon  in  I'arr  v.  Eliason.  Under  all 
the  circumstances,  they  [286]  contended  that  the  instrument  was  not  vicious  in  its 
inception,  and  that,  whatever  might  have  been  the  consequence  and  effect  of  the 
gaming  consideration,  as  between  the  acceptor  and  O'Keilly,  or  the  parties  immediately 
privy  to  that  fact,  the  Plaintiff's  ^vere  entitled  to  recover  against  the  acceptor  as  bona 
tide  holders. 

ElCH.iKD.s,  Lord  Chief  Baron.  The  question,  in  this  case,  depends  upon  the  con- 
struction which  the  Act  of  Parliament  ought  to  receive.  There  were  three  parties 
concerned  in  this  transaction  : — Duckworth,  the  drawer,  was  wholly  unknown  to 
Benson,  the  acceptor,  and  to  0  Reilly,  the  actual  payee,  or  at  least  the  person  to  whom 
the  bill  in  its  perfect  state  was  delivered.  Madden,  who  procured  the  bill  to  be 
drawn,  and  O'Reilly  had,  only  a  short  time  before,  had  some  conversation  with 
each  other  on  the  subject  of  an  underwriting  transaction.  But  then  Duckworth,  it 
appears,  drew  these  several  bills  on  Benson,  a  perfect  stranger,  for  the  very  balance 
due  to  O'Reilly.  Duckworth  was  not  indebted  to  Madden,  but  he  afterwards 
delivers  the  bills,  indorsed  by  himself  to  Madden,  and  Madden  gives  them  to 
O'Reilly,  who  takes  them  to  Benson,  and  Benson  accepts  them,  expressly  in  con- 
sideration of  the  gaming  debt  due  to  O'Reilly.  Then,  can  any  man  doubt,  under 
such  circumstances,  but  that  the  bills  were  drawn  for  the  purpose  and  on  account 
of  this  very  gaml^ling  [287]  debt, — accepted  by  the  loser  ancl  delivered  over,  as  they 
were,  in  satisf. action  of  it,  to  the  winner]  Independently,  however,  of  that  palpable 
presumption,  I  think  that  the  Act  of  Parli.iment  cannot  receive  the  narrow  construc- 
tion contended  for  on  the  part  of  the  Plaintiff',  that  an  acceptance  is  not  within  it ; 
for  the  statute  might  be  very  easily  evaded  if  it  were  otherwise. 

Gr.\HAM,  Baron.  The  (juestion  is,  what  was  this  bill  drawn  for?  Duckworth 
knew  nothing  of  Benson  ;  nothing  therefore  could  be  due  to  him  from  the  acceptor; 
and  there  is  no  rea.son  given  for  the  acceptance  but  on  account  of  the  gambling  debt 
due  to  O'Reilly.     It  was,  I  think,  concocted  from  the  first  for  that  consideration  ;  but 
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if  it  were  otheru'ise,  I  eaniiot  agi'cc  that  the  stiitiite  is  to  be  construed  in  so  restrained 
a  sense  as  the  Plaintiffs  would  have  it.  I  allow  that  the  statute  e.vt<inds  only  to  bills 
drawn  ;  but  a  bill  is  only  in  an  inchoate  stiite  before  acceptance.  It  has  no  binding 
force  as  a  bill  of  exchange  until  acceptance  ;  for  it  is  not  complete  till  then.  The 
statute  means  bills  in  a  complete  state  :  it  is  not  drawn  for  any  purpose  until  accepted  ; 
and  when  once  accepted,  the  act  of  acceptance  has  relation  to  the  drawing. 

Wood,  Baron.  If  this  had  been  a  new  case,  it  might  have  received  a  diflercnt 
construction.  The  words  of  the  statute  are  extremely  strong :  [288]  they  are,  that 
"  all  notes,  bills,  bonds,  judgments,  mortgages  or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into,  or  executed  by  any  person  or 
persons  whatsoever,  where  the  whole  or  any  part  of  the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any  money  (Ac.)  won  by  gaming  (&c.),  shall  be  utterly 
void,  frustrate,  and  of  no  effect."  It  is  admitted  the  acceptiince  was  for  money  won 
at  cards.  Now  I  conceive  the  statute  applies  to  all  persons  who  are  parties  to  a  bill 
given  on  such  consideration  whether  drawer  or  drawee.  The  first  case  in  point,  in 
which  the  ([uestion  came  before  the  Couit,  whether  a  drawee  could  recover  against 
the  acceptor  of  such  a  bill,  is  Hus.iei/  v.  Jacob,  in  1 2  Mod.*'.  That  was  on  the  1  (J  Ch.  II. 
ch.  7.  The  Court  in  JJuwycr  v.  Brampton  take  notice  of  that  case,  and  disapprove  the 
doctrine  of  the  case  there  supposed  :  and  they  there  held  the  bill  void  ;  for  otherwise, 
say  they,  it  would  l)e  a  means  to  exado  the  Act.  In  Uussei/  v.  Jacob,  however,  the 
Court  held  that  an  acceptance  was  within  the  statute.  The  case  of  Lorves  and  Others 
V.  Mazzarcdn  and  Others,  is  the  last  decision  in  point,  and  that  follows  the  other  c<ises, 
which  had  been  determined  before. 

I  am  therefore  of  opinion  that  this  bill  of  exchange  is  clearly  within  the  statute. 

[289]  (i.VKKOW,  Baron,  entertained  the  same  opinion. 

Per  Cin-iara.     Kule  discharged  *-. 

End  of  Trinity  Term. 

[290]      SlTTIXCS   AFTEIl   TllIMTY   TlCK.M,   1    GkO.  IV.      GhAY'.S    InN    ll.Vl.l.. 

Edden  .\nI)  Another  c.  Prince.  Wednesday,  .5th  July  1820.— The  Plaintili;  in  a 
bill  for  discovery,  in  aid  of  a  defence  to  an  action  against  him  at  law,  ni.iy  have,  on 
motion  at  the  SHtings  after  Term,  a  commission  to  examine  his  witncs.scs  abroad, 
where  the  cause  in  the  Court  of  Law  is  at  issue,  and  was  entered  for  trial  the 
Term  before  the  Term  immediately  preceding  the  Sittings,  where  a  case  of  defence 
has  been  stated  by  the  bill,  although  the  atlidavit  on  which  it  l)e  moved  is  iu  the 
common  foim.  And  the  delay  in  staying  of  the  trial  is  not  a  sntlicient  ground 
of  opposition  to  such  an  a])plic.ition.— But  the  Court,  in  granting  it,  will  order  it 
only  ou  the  terms  that  the  applicant  pay  into  Court  a  very  considerable  part  at 
least  of  the  demand  of  the  Plaintiff  at  law,  to  abide  the  event. 

Martin,  J.  moved,  on  the  part  of  the  Plaintill's,  tiiat  two  several  commissions 
might  be  i,ssued  iu  this  case  for  the  examination  of  witnesses  at  the  Cajie  of  ( Jood  liupo, 
to  be  used  on  the  trial  of  an  action  at  law,  which  hud  lieen  brought  by  the  Defendant 
in  the  Court  of  King's  Bench,  to  recover  a  sum  of  H771.  12s.  Tnl.  the  balanco  of  an 
account,  which  cause  w;is  at  issue,  and  notice  of  the  trial  had  been  given. 

The  Plaintili' had  tiled  a  bill  for  a  di.scovery  and  an  injunction  in  tho  mean  tiniu, 

*i  That  case  certainly  suggests  that  a  bonfi  lidc  indnr.scc,  for  valuable  considurii- 
tion  would  not  be  within  the  statute. 

*■'■  The  ground  of  the  conflict  in  the  cases  appears  to  be  the  policy  of  preserving  the 
jHovisions  of  the  statutes  for  the  suppression  of  ruinous  gaming  on  the  one  hand,  aiui 
that  of  iirotcctiiig  mercantile  convenience  and  accommodation  allordetl  by  the  prevailing 
currency  of  ucgociable  papci-  credit  on  the  other. 

The  drawer  and  acceptor  of  bills  of  exchange  stand  m  all  respects  sovorully  in  loco 
altcrius  ;  and  all  objections  (except  such  as  are  merely  personal,  as  infancy  .Vc)  which 
would  avail  the  one,  may  be  taken  by  the  other  ;  therefore  an  evil  or  insutlic.ent  .•on- 
sideration  which  would  vitiate  a  bill  as  against  either,  will  di.s.'hargo  the  other.  Iho 
drawin-'  and  acceptanoo  are  lus  much  tho  same  act  !W  tho  signature  of  each  of  sevcriil 
persons" parties  to  a  joint  and  several  promissory  note  ;  but  not  so  tho  ondoinoraont. 
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charging  that  the  Defendant  had  received  the  proceeds  of  a  shipment  of  goods  belonging 
to  the  Phiintifi's,  and  consigned  by  them  to  another  person  for  sale,  whereby  the  balance 
claimed  by  the  Defendant  was  satisfied  or  greatly  reduced. 

[291]  Beanies  opposed  the  application,  on  the  ground  that  the  Plaintiff's  object 
was  delay,  and  that  the  effect  of  it  would  be  to  postpone  the  trial.  Affidavits  were 
tiled  on  the  part  of  the  Defendant,  stating  in  substance  that  the  cause  in  the  Court 
of  Law  was  at  issue  in  Easter  Term  last,  and  having  been  entered  for  trial  at  the 
adjourned  Sittings  after  that  Term  was,  at  the  time  of  the  motion,  a  I'emanet — that 
the  present  bill  was  filed  in  Trinity  Term  ;  that  the  Defendant  had  appeared,  but 
had  not  l)een  able  to  complete  his  answer;  and  therefore  an  injunction  had  issued  to 
restrain  him  from  proceeding  further  in  the  action  at  law.  The  Defendant's  atfidavit 
also  denied  the  receipt  of  the  produce  of  the  sale  of  any  goods  sold  on  account  of  the 
Plaintiffs  ;  and  it  was  also  sworn  that  the  Defendant  had  opposed  the  summons,  to 
shew  cause  why  the  trial  should  not  be  postponed,  and  why  the  Plaintiffs  (the  Defen- 
dants at  law)  should  not  be  at  liberty  to  examine  their  witnesses  at  the  Cape  in  the 
mean  time  upon  interrogatories,  on  the  ground  that  the  money  claimed  ought  to  be 
first  paid  into  Court  to  abide  the  event  of  the  trial,  in  which  case  the  Defendant  would 
have  been,  and  was  still  willing  to  join  the  Plaintifi's  in  commission — and  that  the 
Plaintiffs  were  in  trade,  and  subject  to  the  bankrupt  laws. 

Upon  these  facts  it  was  submitted  that  the  Plaintifi's  were  not  entitled  to  a  com- 
mission which  would  delay  the  trial ;  for  there  was  nothing  to  [292]  satisfy  the  Court 
of  the  merits  of  the  Plaintiffs  case :  the  materiality  of  the  witness,  the  piobability  of 
his  attendance,  and  the  absence  of  all  imputation  of  laches  on  the  part  of  the  Plaintiff'; 
and  he  cited  Tidd's  Practice  (Tidd's  Pr.  816)  and  the  case  of  The  King  v.  The  Chevalier 
D'Emi  (3  Burr.  1514),  to  shew  that  the  rule,  in  such  cases  as  this,  was  as  stated. 

He  also  urged  that,  if  the  Court  should  consider  the  Plaintiffs  entitled  to  the 
benefit  of  their  motion,  it  ought,  according  to  the  practice  and  the  reasons  on  which 
it  was  founded,  to  be  granted  only  upon  terms  of  paying  the  sum  sought  to  be  recovered 
into  Court,  to  abide  the  event,  as  was  required  in  the  case  of  Fodemujliaiii  v.  ITilson 
(Cooper's  Ch.  Ca.  1^22,  in  notis). 

The  Court  granted  the  motion  ;  but  they  ordered  it  upon  the  tei'iiis  of  payment 
by  the  Plaintiff  of  10001.  into  Court. 

Ordered. 

[293]  The  King  (on  the  Prosecution  of  Grover  and  Pollard)  v.  Giles,  Escj.  late 
•Shci'iff  of  the  County  of  Herts.  Saturday,  8th  July  1820. — In  this  case, — where 
the  sherirt'  had  seized  the  goods  &c.  of  a  defendant  under  a  fieri  facias,  sued  out 
on  a  judgment,  recovered  at  the  suit  of  a  subject  creditor,  and  after  the  seizure 
made,  but  before  sale  made  of  the  goods  by  the  sheriff",  a  writ  of  extent  in  aid 
issued,  tested  after  the  seizure,  and  founded  on  a  commission  to  find  debts,  dated, 
and  an  inquisition  taken  thereon,  the  same  day  as  the  teste  of  the  extent,  was 
put  into  the  sheriff's  hands  to  be  executed  : — it  was  held  by  the  Lord  Chief  Baron, 
Graham  and  Garrow,  Barons,  that  the  extent  attached  upon  the  goods  so  taken 
whilst  remaining  unsold  in  the  sheriff's  hands. — Wood,  Baron,  dissentiente,  for 
that  as  the  writ  of  fieri  facias  had  been  in  fact  and  in  law  executed  by  the  seizure, 
the  Crown  process  coming  to  the  sheriff'  after  he  had  seized,  was  too  late  ;  because 
the  propcrt3'  was  altered  and  divested  out  of  the  debtor  on  the  seizure  by  the 
sheriff',  which  is  the  perfecting  of  the  execution,  the  subseipient  sale  being  a 
merely  formal  part  of  the  sherift''s  duty. — Quere,  in  what  stage  of  the  execution 
the  property  in  the  debtor's  goods  is  divested  out  of  the  debtor,  and  transferred 
to  the  judgment  creditor  '  Or  when  an  execution  maybe  considered  as  having 
been  executed  1 

[For  proceedings  in  error  see  11  Price,  594  ;  12  Price,  2. 
Keferred  to,  9  Price,  383.] 

The  question  in  this  case  arose  out  of  the  proceedings  upon  an  information  which 
had  been  filed  by  the  Attorney-Genci'al  against  the  defendant,  in  the  nature  of  an 
action  for  a  false  return  to  a  certain  writ  of  extent.  That  writ  had  been  delivered 
to  the  sheriff'  in  the  usual  course,  and  it  was  alleged  in  the  information  that  he  had 
seized  under  it  (as  appeared  by  the  inquisition  taken  thereon)  goods  and  chattels  &c. 
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of  a  much  larger  value  than  the  debt  due  to  the  King  ;  and  that  although  he  might 
and  ought  to  have  levied  the  said  deht  thereout,  he  <iid  not  iVe.  :  nevertheless  the 
Defendant  being  such  sheriff  as  aforesaifl,  well  knowing  the  premises,  l)ut  not  regarding, 
&c.  did  not  ^c.  ;  but  &c.  at  the  return  of  the  said  writ,  falsely  and  deceitfully 
returned  to  the  Court,  that  the  said  goods  and  chattels  were  at  the  time  of  issuing 
the  said  wiits  in  his  custody,  under  three  several  writs  of  fieri  facias,  for  sums  amount- 
ing in  the  whole  to  37"271.,  besides  poundage,  and  other  incidental  expences  ;  [294] 
and  that  the  said  goods,  &c.  so  subject  to  such  prior  executions,  he  had  seized  into 
the  hands  of  his  Majesty — whereas  &e.  to  the  damage  of  the  King  of  50U01. — where- 
upon the  Attorney-General  prayed  the  consideration  of  the  Court.  The  sheriff  pleaded 
the  general  issue,  and  the  Jury  returned  (substantially)  the  following  facts  as  a  special 
verdict  upon  the  record. 

They  found,  that  "  before  the  issuing  of  the  writ  of  extent  against  Foudrinier 
and  Nicholls,  thereinafter  next  mentioned,  viz.  on  the  21st  August,  1816,  a  commis- 
sion [to  find  debts  due  to  the  King]  issued  against  (Jrover  and  Pollard,  bankers,  for 
money  aiising  from  the  assessed  taxes,  paid  into  their  hands  for  the  use  of  the  King, 
no  part  whereof  had  been  paid  over  by  them  to  his  Majesty's  use — that  on  an  inipiisi- 
tion  taken  thereon,  they  were  found  to  be  indebted  to  the  King  in  14801.  6s.  9d.  for 
&c.  being  the  money  of  the  King,  ari.siug  from  the  assessed  taxes  and  property  Uix, 
collected  and  received  by  them  as  bankers,  appointed  by  the  Keceivcr-General  of  the 
said  Taxes  for  the  said  county  of  Herts,  to  collect  and  receive  the  said  taxes  of  and 
from  the  parochial  collectors  of  the  taxes  aforesaid,  as  the  money  of  the  King,  for  safe 
custody — that  a  writ  of  the  King  of  extent  i-ssued  against  them  (Grover  and  Pollard,) 
directed  to  the  sheriti'of  Middlesex,  to  find  debts  due  to  them — and  that  by  inquisition 
tivken  thereon,  on  the  same  day,  Foudrinier  and  Nicholls  were  found  inilebted  to 
them  in  i;36.'!l.  .5s.  Id.  for  money  lent,  which  debt  the  sherif!  had  seized  into  the  King's 
hands  accoivlingly  itc." 

[295]  The  Jury  then  found  that,  "on  the  same  day,  a  writ  of  non  omittas  capias 
ad  satisfaciendum  and  extent  issued,  directed  to  the  sherilV  of  the  county  of  Herts, 
against  Foudrinier  and  Xicholls,  for  the  .said  last-mentioned  debt,  returnable  the  6th 
November ;  and  that  the  said  writ  was  delivered  to  the  Defendant,  then  sheritV  of  the 
county  of  Hertford — that  on  the  21st  October  it  was  found,  by  inquisition  taken 
under  that  writ,  that  Foudrinier  and  Nicholls  were  possessed  of  the  goods  and  chattels 
in  the  inventories  tliereto  ainiexed  specified,  and  eiuunerated  ;  and  that  the  same  were 
in  the  custody  of  the  said  shcriH"at  the  time  of  issuing  the  said  last-mcntioued  writ 
of  extent,  inidor  and  by  virtue  of  three  several  writs  of  fieri  facias,  (for  money  duo 
from  Foudrinier  alone,  and  from  Foudrinier  and  Nicholls  jointly,  amounting  together 
to  37271.,  besides  sheriff's  poundage  and  incidental  expences)  and  also  of  an  extent 
tested  22d  July  then  last,  for  30661.  Is.  9d.,  and  an  extent  in  aid  of  U.  Weedon,  tested 
27th  July,  for  6501. : — all  which  said  goods  and  chattels,  subject  to  such  prior  executions 
and  extents,  as  far  as  the  same  were  available  in  law,  in  i)roferonce  to  the  .said  extent, 
the  defeu<lant  had  taken  and  seized  into  the  hands  of  his  Majesty,  as  by  the  said  last- 
mentioned  writ  of  extent  he  was  commanded," — referring  to  tiie  imjuisition. 

They  fmther  found  "  that  the  said  goods  and  chattels  so  taken  wore  then  of  a 
larger  value  than  the  sum  of  money  directed  to  bo  levied  l)y  the  said  writ  of  extent 
of  22d  July,  and  by  the  [296]  extent  in  aid  of  K.  \Veedon— and  they  found  that  the 
Defendant  had  retmned  to  the  Com-t  at  the  return  of  the  writ  of  extent  of  21sl  August 
[the  facts  of  the  above  finding  in  the  sjime  terms] — referring  to  the  writ  of  extent. 

They  then  found,  that  before  the  issuing  of  the  said  last-mentioned  writ  of  extent, 
and  before  the  day  on  which  the  .same  was  tested,  a  writ  of  fieri  facias,  tested  tlio 
3d  July,  ')(')  Geo.  III.  (1816),  issued  at  the  suit  of  Robert  Gaily,  returnable  on 
Wednesday  next  after  the  Morrow  of  All  Souls,  and  which  (duly  indorsed  to  levy 
3001.  besides  &c.)  was  on  the  8lh  d.iy  of  July,  1816,  delivere<l  to  the  Defendant,  tiien 
sheriff  of  Herts,  to  be  executed  iV-c.  and  tliat  the  Defendant  on  the  xiiuw  day,  ami 
before  &c  seized  and  took  in  execution  divers  goiHls  .Vc.  of  tlie  naid  i''ouilrinier,  being 
part  of  the  goods  mentioned  in  the  sairj  itupiisition  taken  un  lor  the  htst mentioned 
writ  of  extent. 

They  also  found  the  issuing  of  another  writ  of  fieri  facias,  at  the  suit  of 
Luder  Hoffman,  endorsed  to  levy  3761.  tested  the  7th  July,  (in  all  other  rcspeeU 
as  before,  and  delivered  on  the  8th),  and  a  third  fieri  facias  tested  .'id  July,  iit  the  suit 
of  Frances  Kougemont,  endorsed  to  levy  30001.  besides  &e.  delivered  to  the  Defemlant 
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on  the  21st  of  the  same  July,  under  which  ;ilso  the  Defendant  seized  &c.  (;is  before) 
of  sufficient  value  to  pay  and  satisfy  the  sums  thereon  endorsed. 

[297]  They  also  found,  that  before  the  issuing  of  the  said  extent  of  21st  August, 
a  certain  other  writ  of  non  omittas  capias  ad  satisfaciendum  and  extent,  tested  22d 
July,  1816,  issued,  directed  to  the  sheriff  of  Herts,  reciting  that  Foudrinier  and 
Nicholls  had  been  found  indebted  to  the  King  in  30661.  19.s.  for  duties  on  paper  made 
by  them,  commanding  him  to  take  their  bodies,  and  to  enquire  &c.  and  seize  &c. — • 
and  they  also  found  the  writ  of  extent  in  aid  of  Weedon,  tested  30th  July, — and  that 
the  Sheriff  had  seized  &c.  under  each,  subject  to  the  said  writs  of  fieri  facias  and  the 
extent  of  the  27th  July. 

The  Juiors  then  found,  "  that  the  Defendant  after  the  making  of  the  said  return 
to  the  said  wi'it  of  extent,  bearing  teste  on  the  21st  August,  that  is  to  say,  on  the 
31st  day  of  March,  1817,  sold  the  said  goods  and  chattels,  so  specified  &c.  in  the  said 
inquisition  taken  thereon  for  a  sum  not  sufficient  to  pay  and  satisfy  the  .said  writs  of 
fieri  facias  and  writ  of  extent  of  the  22d  and  27th  July,  but  more  than  sufficient  to 
pay  and  satisfy  the  said  writs  of  extent,  and  that  he  paid  the  proceeds  arising  from 
such  sale  in  part  satisfaction  of  the  same  several  writs  of  fieri  facias  and  the  writ  of 
extent  bearing  teste  the  22d  July,  and  that  he  did  not  pay  any  part  in  satisfaction  of 
the  said  writ  of  extent  tested  21st  August,  the  whole  having  been  paid  and  applied 
by  him  in  part  satisfaction  of  the  monies  due  on  the  several  writs  of  fieri  [298]  facias, 
and  the  writ  of  extent  of  the  22d  July  as  aforesaid  *." 

But  whether  &c. — leaving  the  question  to  the  Court  as  to  which  of  the  said  writs 
the  said  goods  &c.  were  subject  to  and  upon  the  whole  matter  aforesaid,  and  whether 
the  return  to  the  writ  of  extent  of  21st  August,  was  a  false  return — And  if  &c. 

E.  T.  Wednesday,  10th  May. — The  case  came  on  this  daj^  for  ai-gument  on  the 
direct  question  raised  by  the  facts,  whether  the  extent  at  the  suit  of  the  Crown,  tested 
after  the  subject's  judgment,  and  after  the  seizure  by  the  Sheriff  under  the  writs  of 
fieri  facias,  was,  under  the  circumstances  stated  in  the  special  verdict,  entitled  to  such 
a  preference  as  to  defeat  all  that  had  been  done  on  the  part  of  the  judgment  creditor, 
by  himself  and  the  Sheriff',  for  the  recovery  of  the  debt  awarded  by  the  judgment, 
under  the  writs  of  fieri  facias  upon  which,  the  Sheriff"  had  actually  seized  the 
Defendant's  goods. 

Tindal,  for  the  Crown,  supported  the  affirmative  of  that  question,  and  his  argument 
was  founded,  in  substance,  on  the  following  grounds  : 

1st.  That  until  .sale  the  general  property  was  not  divested  out  of  the  debtor  by 
the  seizure,  [299]  nor  transferred  to  the  judgment  creditor;  for  that  the  debtor  had 
a  right  to  have  the  goods  restored  at  any  time  by  satisfying  the  execution  ;  and  that 
until  an  absolute  alteration  of  the  property,  which  could  only  be  by  sale,  the  Crown 
process  was  not  too  late — and  that  until  the  sale,  the  goods  seized  were  in  the  custody 
of  the  law,  the  Sheriff"  having  a  special  p7-operty  in  them  while  the  general  property 
was  still  in  the  debtor.  The  case  on  which  he  mainly  relied  in  support  of  this  pro- 
position,— which  appears  to  have  been  considered  a  cardinal  point  in  this  case,  and 
will  be  found  accordingly  to  be  much  laboured  by  Mr.  Baron  Wood  in  delivering  his 
judgment — is  in  2  Equity  Cases  Abridged,  381,  where  the  Lord  Chancellor  Hardwicke 
(speaking  of  the  efl'oct  of  the  statute  of  frauds,  which  enacts,  that  the  goods  shall  only 
be  bound  from  the  delivery  of  the  fieri  facias  to  the  Sheriff",  and  not  from  the  teste), 
says,  "  But  neither  before  this  statute  nor  since  is  the  property  of  the  goods  altered, 
but  continues  in  the  Defendant  till  the  execution  executed"  (2  Eq.  Ca.  Abi-.  381). 
2ndly.  That  even  if  the  propei  ty  were  altered  in  cases  between  subject  and  subject, 
it  was  not  as  against  the  Crown,  and  might  be  taken  by  the  Crown  by  virtue  of  the 
priority  with  which  the  prerogative  jjrocess  was  endowed  at  the  common  Law,  and 
which  was  not  given  by  the  33  Hen.  VIIL  c.  39, — that  whatever  might  be  the  law  on 
the  question  of  special  property,  as  established  by  the  decisions  of  the  [300]  Courts 
in  cases  between  the  judgment  creditor  and  the  Sheriff,  or  the  Sheriff  and  a  stranger 
or  the  owner  intermeddling  with  his  possession  after  seizure,  it  did  not  affect  this 
question,  which  was  wholly  between  the  Crown  and  the  debtor.  And  even  as  between 
the  Crown  and  the  Plaintiff  in  the  action  in  which  the  fieri  facias  was  sued  out,  he 

*  It  does  not  appear  on  the  special  verdict  to  have  been  found  as  a  fact,  that  the 
sheriff'  had  returned  a  seizure  ad  valentiam,  or  that  he  had  made  any  retin-n  to  the 
writs  of  fieri  facias. 
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subiuittcd  tliat  it  did  not,  on  the  autliority  of  the  dictum  of  Loi-d  Munslield  in  ihc 
case  of  Cooper  and  Another,  A^aiijucex  of  Johns,  a  Bankrupt  v.  Chitty  ami  Another,  Sheriji's 
of  London  (1  Burr.  20),  who  there  says,  (in  correction  of  a  position  wiongfully 
uttrilnited  to  Loid  Chief  Justice  Holt,  by  Comberhach,  in  Lttehmcre  v.  ThorowgcHul), 
"  No  inception  of  an  execution  can  bar  the  Crown  :  this  matter  was  lately  very  fully 
discussed  in  the  Court  of  Exchequer,  in  the  case  of  The  King  v.  Cotton."  And  the 
same  case  was,  for  that  expression  of  Lord  Mansfield,  much  pressed  also,  as  afibrding 
a  recognition  and  confirmation  of  the  doctrine  in  that  respect  deducible  from  that 
case  in  Lord  Chief  Baron  Parker's  Reports.  On  that  point  he  cited  also  The  King  v. 
Peek  (Bunb.  9)  and  the  note  of  the  reporter  in  the  case  of  77tc  Attorney  General  v.  Capell 
ami  Others  ("2  Show.  480) :  and  he  contended,  generally,  that  it  was  impossible  to  con- 
sider, after  the  several  deci.sions  on  this  point,  wherein  the  question  had  been  raised 
and  decided  so  often,  that  the  words  of  the  proviso  in  the  clause  of  the  st;itute 
(33  Hen.  ^'HL  c.  39,  s.  74),  were  to  be  expounded  ad  liteiam  :  more  [301]  particularly 
when  the  dates  of  those  cases  rendered  applicable  the  maxim  of  construction, 
conlcniporanea  exj)ositio  est  fortissima. 

Chitty,  for  the  Defendant,  contended  that  in  this  case  the  subject's  execution  had 
been  so  far  proceeded  in  at  the  time  when  the  extent  was  issued  and  tested,  that  the 
property  in  the  goods  had  been  divested  out  of  the  debtoi-,  and  were,  when  the  extent 
ciime  to  the  Sheritfs  hands,  transferred  from  him  to  the  Sheritt",  for  the  use  of  the 
Plaintitt";  and  therefore  the  extent  was  too  late  to  entitle  the  Crown  to  the  preference 
of  execution  acknowledged  by  the  statute,  and  that  this  was  a  case  on  the  part  of  the 
judgment  creditor  within  the  protection  of  the  proviso. 

Tindal  replied — insisting,  that  the  ])roperty  in  the  goods,  properly  so  called,  was 
not  at  any  period  of  the  execution  of  a  fieri  facias,  transferred  to  the  Sherirt',  and  that 
it  was  not  neccs.sary  that  tlicie  should  be  any  properly  in  him  to  enable  liim  to  sell, 
as  he  acted  necessarily  throughout  merely  in  the  character  of  a  trustee  for  all  parties 
in  any  way  inerested  in  the  disposal  of  the  goods. 

[The  arguments  on  either  side  (particularly  on  the  part  of  the  Defendant)  have 
been  thus  reduced  to  mere  propositions,  in  consequence  of  the  forciljlc  manner  in 
which  they  are  illustrated  in  the  course  of  the  dissentient  judgment  as  delivered  here- 
after, in  which  a  comprehensive  [302]  view  is  taken  of  the  material  points  in  the  cuse, 
and  the  arguments  on  both  sides  are  arranged  and  opposed  in  systematic  and  lucid 
order.] 

The  Court  took  time  to  deliberate,  with  the  usual  intimation. 

Adv.  vult. 

The  Court  now  delivered  judgment: — and  as  there  existed  a  diHercncc  of  opinion 
their  Loidships  stated  their  reasons  seriatim. 

(Jaukow,  Baron.  Sitice  I  have  been  a  member  of  this  Court,  I  have  on  sevciiil 
occasions  intimated  a  conformity  of  opinioti  on  my  part,  with  the  decision  of  this  Court 
given  on  a  former  occasion  after  the  most  elaborate  di.sciission,  and  I  still  entertjiin 
the  same  opinion.  If  I  had  now  had  the  misfortune  not  to  have  any  of  the  ("oni-t 
concurring  in  that  opinion,  it  would  have  been  ray  duty  to  have  gone  at  length  into 
the  argument  urged  to  the  Court,  and  the  authorities  which  have  been  submitted,  and 
to  have  stated  more  fully  the  rea.sons  on  which  my  opinion  is  founded  ;  but  as  I  know 
that  one  of  my  learned  Brothers  h;vs  upon  a  former  occasion  delivered  a  most  elulxiiHlo 
judgment,  which  liy  his  kindness  and  favour,  I  have  had  an  opportiniity  some  time 
ago  of  seeing,  and  as  I  know  that  another  member  of  the  Court  concurs  in  that  opinion, 
and  they  will  state  their  reasons  at  laigc,  it  would  be  a  wa.stc  of  the  time  of  the  Court 
f(jr  me  to  go  at  any  length  into  the  sul>j('ct. 

[303]  This  information  was  filed  against  the  late  very  respectable  Shcrill'  of  the 
couuly  ol  lli;rtfoi(l,  complaining  of  his  liaving  made  a  false  return  to  a  writ  of  c.\lent, 
tested  the  21st  of  August,  181(i,  and  the  substmcc  of  his  return,  which  is  staled  by 
the  information  to  be  false,  is  that  the  goo<ls  uiiich  l>y  the  writ  of  extent  he  wiw 
commanded  to  take  in  order  to  satisfy  the  King's  debt  were  alrca<ly  in  hi.-*  Iiaiids 
under  two  former  writs  of  extent,  and  certain  writs  of  fieri  faciius  ;  and  the  qncittion 
raiserl  upon  the  record  is,  whether  they  were,  being  so  in  the  Sherill's  hands,  subject 
to  the  Crown's  extent  in  prefeiencc  to  the  writs  of  fieri  facias  issueil  by  a  Hubjecl. 
[Here  his  Lordship  adverted  to  the  circumstances  of  the  ciwo.] 

It  is  perfectly  well  known  that  the  opinion  of  this  Court  is  not  in  conformity  with 
decisions  in  other  places.     It  will  be  enough  for  me,  having  thus  shortly  sUitod  the 
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case,  to  say  that  I  am  of  opinion  that  the  goods  were  in  the  hands  of  the  Sheriti  not 
liable  to  the  subject's  writs  of  fieri  facias,  in  preference  to  the  King's  writ  of  extent ; 
but  that  the  Sheriff  was  bound  to  make  satisfaction  as  far  as  those  goods  went  of  the 
King's  writ  of  extent,  notwithstanding  he  had  previously  seized  the  same  goods  into 
his  hands  under  the  writs  of  fieri  facias  at  the  suit  of  subject  judgment  creditors. 

Wood,  Baron.  The  question  for  the  decLsion  of  the  Court  upon  this  special 
verdict  is,  whether  an  extent  issued  by  the  Crown  is  to  be  considered  as  having 
priority  ovev  an  execution  under  a  fieri  [304]  facias  on  a  judgment  at  the  suit  of  a 
subject,  under  the  circumstances  found  in  this  case,  which  are  shortly  these.  The 
Sheriff  having  seized  the  debtor's  effects  under  warrants  on  certain  writs  of  fieri  facias 
— whilst  he  is  in  possession  ;  but  before  he  has  actually  proceeded  to  a  sale,  the  Crown's 
extent  (tested  and  issued  subsequently  to  the  delivery  of  the  writs  of  fieri  facias  to 
the  Sheriff')  comes  into  his  hands. 

The  Crown  claims  in  this  case  to  be  entitled  to  a  priority  in  the  execution  of  its 
process  by  virtue  of  its  prerogative :  the  subject  denies  that  thei'e  exists  any  such 
prerogative,  asserting  that,  after  a  levy  has  been  once  commenced  by  an  actual  seizure 
made,  the  Crown  is  then  too  late,  and  has  no  longer  any  right  to  seize  the  same  goods  ; 
but  that  the  subject's  execution  is  from  that  time  entitled  to  the  preference. 

Although  I  use  the  terms,  "  the  Crown  "  and  "  the  prerogative,"  they  must  be 
understood  to  be  used  in  their  legal  sense ;  for  this  is  a  question  between  the  public 
at  large,  in  respect  of  the  revenue,  and  an  individual  creditor  in  respect  of  his  private 
claim. 

I  am  of  opinion  that  the  case  of  Uppom  v.  Sumner  (a),  which  was  decided  in  the 
year  1779,  conclusively  determined  this  precise  question.  The  judgment  of  the  Court 
of  Common  Pleas  [305]  in  that  case  was  delivered  after  solemn  argument,  and  time 
taken  by  them  to  deliberate  on  the  question  which  had  been  raised  there  ;  and  they 
determined  by  their  unanimous  judgment — which  was  delivered  by  Gould,  Justice,  as 
founded  on  the  opinions  of  De  Orey,  Chief  Justice  (who  was  present),  and  of  himself, 
and  Blackstone,  and  Nares,  Justices — that,  in  that  case,  the  extent  did  not  take  place 
of  the  execution.  There  the  Sheriff'  was  in  possession  of  the  goods  which  he  had 
seized  under  the  execution  of  the  subject ;  but  before  the  sale  or  appraisement  the 
extent  at  the  suit  of  the  King  (issued  after  the  seizure)  came  in. 

The  very  same  question  afterwards  (in  1791)  came  on  to  be  argued  before  the 
Court  of  King's  Bench,  in  the  case  of  Horke  v.  Dai/rell  (i  T.  K.  p.  -102),  when  that 
Court  recognized  and  acted  upon  the  determination  of  the  Court  of  Common  Pleas 
in  Uppom  v.  Sumner :  and  they  decided  that,  inasmuch  as  the  goods  in  that  case  had 
been  seized  under  a  fieri  facias  at  the  suit  of  a  subject,  and  before  they  were  sold,  the 
extent,  although  at  the  King's  suit,  and  grounded  on  a  bond  debt,  came  in  before  the 
sale :  yet  as  it  was  tested  after  the  delivery  of  the  fieri  facias  to  the  Sheriff',  and 
a  seizure  made  under  it,  they  could  not  be  taken  under  the  extent  to  satisfy  the 
Crown's  debt. 

'We  have,  therefore,  already  two  very  solemn  decisions  of  the  Courts  of  King's 
Bench  and  [306]  Common  Pleas,  on  the  precise  point  now  before  us.  Notwithstanding 
those  two  decisions,  however,  it  appears  that  the  Court  of  Exchequer,  in  the  case  of 
The  King  v.  IVells  and  Allnutt  (16  East,  in  notis,  p.  27S),  in  the  year  1807  afterwards 
determined  the  same  question  upon  the  same  point,  in  the  teeth  of  both  of  those 
authorities,  and  decided  directly  the  contrary  way  ;  holding  that  the  property,  under 
such  circumstances,  was  not  bound  as  against  the  Crown,  either  by  the  delivery  of 
the  writ  to  the  Sheriff',  or  by  the  actual  taking  possession  of  the  goods  in  execution 
of  the  fieri  facias. 

Since  that  last  decision  of  the  Court  of  Exchequer,  it  ha.s  become  a  common 
practice  where  the  subject  has  sued  out  a  fieri  facias  on  a  judgment  recovered  by 
him,  and  the  Sheriff  has  taken  the  eff'ects  of  the  debtor  in  execution  under  it,  for  the 
officers  of  the  Crown,  at  the  instance  of  the  Crown  debtor,  to  get  his  debt  to  the  King 
found  by  inquisition  on  a  commission  pro  forma  in  the  first  instance  against  himself, 
upon  which  an  extent  issues  against  him  in  due  course  ;  and  under  that  extent  debts 
due  to  him  from  the  person  whose  goods  have  been  seized  under  the  fieri  facias,  are 
found  by  the  inquisition  taken  thereon,  upon  the  return  of  which  another  extent 
issues  against  such  person,  and  the  effects  already  taken  are,  if  not  actually  sold,  seized 

(a)  2  Bl.  Eep.  1251,  and  1294. 
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again  uiidei'  the  extent,  and  they  arc  then  sold  to  satisfy  tlie  [307]  debt  due  to 
the  King's  debtor.  That  practice  has  always  been,  with  reason,  mMrniiiru<l  at  and 
objected  to,  on  the  part  of  the  judgment  creditor :  and  I  am  glad  that  the  r|Ucstion 
has  at  length  got  into  the  shape  of  a  special  verdict,  so  that  it  maj'  be  earned  to  a 
higher  Court  by  writ  of  Error. 

In  the  case  of  Tlmralo-n  v.  Milh  (IG  East's  Eep.  257),  in  the  year  1812,  this  question 
was  once  more  brought  before  the  Couit  of  King's  Bench  and  fully  argued,  when  the 
case  of  The  Kmg  v.  If'dh  and  AUnull  was  cited,  and  brought  under  consideration. 
The  Court  were  prepared,  as  I  collect  from  what  was  said  by  Lord  EUenborough,  to 
have  given  judgment  on  the  question,  but  it  went  off  on  another  point;  because  the 
Court  thought  that,  under  the  circumstances  of  that  ease,  an  action,  in  the  form  in 
which  that  was  brought,  could  not  be  maintained  against  the  Sheriff,  and  therefore 
no  opinion  was  given  on  this  question.  I  am  unable  therefore  to  collect  from  the 
report  of  the  judgment  in  that  case,  what  the  opinions  of  all  the  Judges  upon  that 
principal  point  were  ;  but  I  infer  from  what  fell  from  Lord  Ellenl)orough,  in  the 
course  of  the  argument,  that  he  at  least  concurred  with  the  decisions  pronounced 
in  Uppom  v.  Simmer,  and  Rorke  v.  Dayrell. 

With  these  conflicting  decisions  before  me,  I  confess  I  have  had  great  difficulty 
in  liringing  [308]  my  mind  to  a  satisfactory  conclusion  on  the  subject ;  but  upon  the 
fullest  con.sideration,  the  best  judgment  I  have  been  able  to  form  upon  this  occasion 
is,  that  the  determinations  of  the  Courts  of  Common  Pleas  and  King's  Bench,  in  the 
cases  of  Uppom  v.  Sttmner  and  liorke  v.  Dayrell,  wei'e  I'ight,  and  eonseciuently  that  the 
decision  of  the  Court  of  Exchequer,  in  the  case  of  The  King  v.  JFells  and  Allnutt,  was 
wrong.  I  consider  myself  the  more  fortified  in  that  opinion  when  I  find  that  the 
then  Chief  .Justices  of  the  Common  Pleas  and  of  the  King's  Bench,  who  both  enter- 
tained the  same  opinion,  as  apjjcars  by  the  successive  determinations  of  the  several 
Courts  in  which  they  presided  in  the  cases  of  Uppom  v.  Siunncr  and  Jlorlce  v.  iMujrdl, 
had  each  filled  the  office  of  the  King's  Attorney  General,  and  must  therefore  have 
been  well  acquainted  with  the  King's  prerogative  :  and  one  of  the  other  learned 
Judges,  who  concurred  in  the  earliest  of  those  judgments — Mr.  Justice  Blackstonc, — 
was  certainly  as  conversant  with  the  principles  of  the  Law  of  England  as  any  man. 
I  also  find  from  the  two  reports,  that  in  both  those  cases  the  Conils  had  ail  the 
authorities  l)rought  under  their  consideration  which  were  cited  in  the  Court  of 
Exchequer  in  the  case  of  Tlie  King  v.  ll'ells  and  Allnuit. 

I  will  now  proceed  to  give  the  reasons  on  which  my  opinion  in  this  case  is  founded. 
That  the  King  has  prerogatives  with  respect  to  the  recovery  of  his  dcl)ts,  iis  in 
obtaining  first  cxccu  [309]  tion,  and  some  other  advantages  beyond  what  the  subject 
is  allowed.  I  certainly  do  not  mean  to  dispute.  It  is  said  in  Coke,  iiittleton,  131  e.  (a) 
"As  to  the  third  protection  cum  clausula  volunnis,  the  King  l)y  his  prerogative 
regularly  is  to  be  ])referrcd  in  payment  of  his  duty  or  ilebt  by  his  debtor  before  any 
subject,  .although  the  King's  dcJit  or  duty  be  the  latter;  and  the  reason  hereof  i.s, 
for  that  Thesaurus  regis  est  fuudamcntuni  belli,  et  firmamentum  ])acis.  And  tlieie 
upon  the  law  gave  the  King  lenicdy  l)y  writ  of  protection  to  pi'otcct  his  debtor,  that 
he  should  not  be  sued  or  attached  until  he  paid  the  King's  debt.  But  \w.rwi  grew 
some  inconvenience,  for  to  delay  other  men  of  their  suits,  the  King's  debts  were  the 
more  slowly  paid.  And  for  remedy  thereof  it  is  enacted  by  the  stjitulo  of  25  Edw.  3," 
[cap.  19 1  "that"  [notwithstanding  such  protections]  "the  other  creilitora  may  hiivo 
their  actions  against  the  King's  debtor,  and  proceed  to  judguieni,  Imt  not  to  execu- 
tion, unless  he  will  take  ujHm  him  to  pay  the  King's  dcl)t,  and  then  lie  shall  have 
execution  against  the  King's  debtor  for  both  the  two  debts." 

There  was  afterwaids  a  further  regulation  made  in  restriction  of  the  King's  pre- 
rogative, in  roHi)e<t  of  any  suit  or  process  for  the  recovery  of  his  (hilits,  by  the  statute 
of  the  3;id  of  Ilenrv  \I1I.  lap.  31),  .sec.  74,  passed  in  tlie  year  15U.  By  that  statute 
it  is  enacted,  "that' [310]  if  any  suit  ))0  commenced  or  taken,  or  any  jH-ocesH  be  here 
after  awarded  for  the  King  for  the  recovery  of  any  of  the  King's  debts,  that  then  tlie 
same  suit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  ]i.'rs<iiis:  aii<l 
that  our  said  .sovereign  lord,  his  heirs  and  siiece.ssor.s,  shall  have  first  exe<-ulioii  agiiiiiHl 
any  Defendant  or  Defendants  of  and  for  his  said  debts,  before  any  other  permiii  or 
persons."    Then  follow  tiie.sc  very  importjvnt  words,  which  cerUiiily  very  coiisidornlily 

(a)  Of  Villeimgo,  wvp.  11,  see.  ID'.l 
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abridge  and  confine  the  previous  part  of  the  enactment,  and  explain  more  particularly 
the  object  of  the  statute — "  So  always,  that  the  King's  said  suit  be  taken  and  commenced, 
or  process  awarded  for  the  said  debt  at  the  suit  of  our  said  sovereign  lord  the  King, 
his  heirs  or  successors,  before  judgment  given  for  the  said  other  person  or  persons." 
This  clause  evidently  contemplates  the  case  of  two  suits  running  on  at  the  same  time, 
— one  that  of  the  King,  and  the  other  that  of  a  subject, — against  the  same  person  for 
delit,  whore  both  are  striving  to  get  first  execution,  and  therefore  it  provides  that  the 
King  shall  have  first  execution,  although  the  subject's  suit  be  first  commenced,  and 
even  if  he  have  obtained  a  verdict,  but  upon  this  express  condition,  that  the  King's 
suit  be  commenced  or  process  awarded  for  the  King's  debt  before  judgment  given  for 
the  subject.  A  negative  is  here  obvioush'  implied,  that  if  the  King's  suit  or  process 
be  not  commenced  before  the  subject's  judgment,  he  shall  not  have  the  preference ; 
but,  on  the  contrary,  the  subject's  execution  shall  have  [311]  preference  if  the  King's 
suit  have  not  been  commenced,  or  process  awarded  before  judgment  given, — or  at  all 
events,  before  the  subject's  execution  has  been  executed. 

The  King  had  formerly,  undoubtedly,  in  virtue  of  his  prerogative  already  alluded 
to,  a  right  of  granting  writs  of  protection  ;  but  1  believe  that  no  such  writ  had  been 
issued  for  very  many  years,  even  in  the  time  of  Lord  Coke,  and  they  seem  to  have 
been  then  altogether  disused,  because  Lord  Coke  says,  in  a  subsequent  part  of  the 
.same  section  of  his  Commentary  on  Littleton  («),  from  which  I  have  before  quoted, 
and  which  proves  that  they  had  been  then  long  in  disuse — "Of  these  protections  1 
cannot  say  any  thing  of  my  own  experience  ;  for  albeit  Queen  Elizabeth  maintained 
manj'  wars,  yet  she  granted  few  or  no  protections ;  and  her  reason  \vas,  that  he 
was  no  fit  subject  to  be  emplo3'ed  in  her  service  that  was  subject  to  other  men's 
actions,  lest  she  might  be  thought  to  delay  justice."  From  this  it  seems  that  writs  of 
protection  have  lieen  disused  probal)ly  almost  ever  since  the  time  of  Queen  I^lizabeth, 
and  therefore  they  are  of  but  little  service  in  illustrating  the  question  now  before 
the  Court. 

Now  let  us  see  what  that  question  is,  and  under  what  circumstances  it  comes 
before  us  : — The  subject  in  this  case  had  obtained  a  judgment  [312]  against  two 
persons,  who  happened  to  be  debtors  to  two  other  persons  who  were  debtors  to  the 
King ;  upon  that  judgment  he  sued  out  execution  bj'  writ  of  fieri  facias  against  his 
debtors,  and  the  Sherift'  seized  the  debtor's  effects  under  that  authority.  Then,  and 
not  till  then,  this  course  of  proceeding  takes  place.  A  commission  issues  out  of  the 
Exchequer,  to  find  and  get  recorded  a  .simple  contract  debt  due  from  these  persons, 
(who  were  therefore  the  King's  debtors)  to  the  King  :  On  an  inquisition  taken  thereon, 
the  King's  debt  is  found  and  recorded  in  this  Court,  whereupon  a  writ  of  extent  issues 
against  the  Crown-debtors,  to  find  what  debts  are  owing  to  them  :  and  the  Sheriff  is 
commanded  to  seize  those  debts  into  the  King's  hands.  A  debt  is  then  found  to  be 
due  to  the  Crown-debtors  from  the  two  persons  against  whom  the  fieri  facias  had 
issued,  and  whose  goods  had  been  already  seized  under  it,  and  the  debt  so  found  is 
returned  seized  into  the  King's  hands,  and  it  then  becomes  a  debt  to  the  King.  On 
that  return  another  extent  issues  to  seize  the  effects  of  the  debtors  to  the  King's 
debtors,  and  the  efi'ects  already  in  the  Sherift"s  custody  under  the  subjects  fieri  facias, 
are  seized  again  under  that  extent,  on  the  ground,  that  as  the  goods  remained  unsold, 
the  extent  must  be  preferred  :  and  this  course  of  proceeding  takes  place  in  the  name 
of  the  King's  prerogative,  for  no  other  reason  than  because  the  Sheriff  has  entered  on 
the  suliject's  execution,  and  has  taken  possession  of  the  debtor's  effects. 

[313]  Now  it  seems  to  me,  that  to  support  such  a  prerogative  there  ought  in  my 
opinion  to  be  much  stronger  authorities  than  any  that  I  have  been  able  to  find  ;  one 
can  hardly  suppose  that  any  thing  so  unjust  could  exist  as  a  prerogative,  the  effect  of 
which  is,  that  a  party  shall  have  been  permitted  to  proceed  to  the  length  of  levying 
his  execution,  by  seizing  his  debtor's  goods,  and  that  the  proceeding  shall  then  be 
instantaneously  frustrated  Ijy  another  creditor,  who  has  lain  by  till  the  last  moment, 
getting  a  simple  contract  debt  due  from  himself  to  the  King  then  recorded  under  an 
inquisition  (for  till  then  it  is  no  lien  either  upon  body,  lands,  or  goods),  and  immedi- 
ately thereupon  suing  out  an  extent  in  the  King's  name,  and  seizing  those  very  goods 
which  had  been  previously  seized  under  the  fieri  facias. 

These  are  the  two  grounds  on  which  I  form  my  opinion,  that  this  cannot  be  a 

(«)  Of  Villenage,  sec.  199. 
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practice  authorised  by  law  : — First,  that  the  Crown  by  the  common  law  never  had  a 
right  to  take  either  lands  or  chattels  under  an  extent  or  execution,  when  the  final 
execution  of  the  snl)ject  had  he^'un  to  be  effected  l)y  a  seizure  of  lands  or  goods  liefore 
the  issuing  of  the  Crown  process,  and  when  the  Crown  could  have  had  no  lien  ante- 
cedent to  the  subject's  execution.  Secondly,  that  if  such  a  right  ever  existe<l,  it  has 
been  controlled  and  limited  by  the  33  Heniy  VIII.  c.  39,  to  cases  where  the  King's 
suit  or  process  has  been  commenced  or  issued  before  the  subject's  judgment  was 
obtiiined. 

[314]  The  Court  of  Exchequer,  in  the  case  of  The  King  v.  JFelh  and  Alliiutt,  appear 
to  have  proceeded  upon  the  principle  that  so  long  as  the  property  seized  by  the  Sheriff 
under  the  fieri  facias,  remains  in  the  debtor  unaltered,  the  Crown  may  take  the  same 
goods  under  an  extent :  and  they  also  seem  to  have  considered,  that  the  property 
remains  unaltered  till  the  goods  seized  under  the  fieri  facias  are  actuallv  sold.  Now 
if  such  be  the  principles  on  which  the  Court  proceeded  in  determining  that  c;ise,  with 
great  deference  to  the  Court,  I  deny  the  truth  of  that  projw.sition  ;  for  I  conceive  that 
the  property  is  altered  by  the  Shei'iH's  seizure  under  the  fieri  facias,  and  before  an 
actual  sale  may  have  taken  place. 

The  Court  of  Exchequer,  too,  1  perceive,  in  suppoit  of  that  proposition,  mainly 
i-clied  on  the  authorities  of  Strinc/efellaw's  ca.^e{a),  in  Dyer's  Reports,  and  the  case  of 
The  King  v.  Cottm,  in  Parker  (Park.  112).  It  therefore  becomes  necessary  for  me  to 
consider  those  cases,  and  examine  the  grounds  on  which  they  were  decided.  As  to 
the  first,  Stringefellow  sued  a  writ  of  extendi  facias  out  of  Chancery,  to  have  execution 
of  a  statute  staple  against  Browncsoppo,  directed  to  the  Shcrifi"  of  Berks,  who  made 
extent  of  the  lands  of  Brownesoppe,  and  took  his  goods  accordingly,  and  seized  them 
info  I  ho  King's  hands,  according  to  the  writ,  but  did  not  make  livery;  that  nuist 
[315]  lie  noticed  as  being  a  most  important  fact  in  the  case — and  afterwards  a  writ  of 
1  he  King's  prerogative  issued  out  of  the  Exchequer,  reciting  the  prerogative  which  the 
King  ought  to  have  to  be  first  served  and  ]jaid  by  his  debtors,  and  commanded  the 
Sherirt'tfj  levy  the  debt  to  the  King,  which  the  said  Brownesoppe  owed  hitn,  that  is 
to  say,  1001.  of  the  goods  of  the  debtor;  and  if  he  had  not  sutlicient,  then  to  extend 
iiis  lands;  and  this  writ  was  delivered  to  the  Sheriff  after  the  day  of  the  return  of 
the  first  writ — which  was  Stringefellow's  writ — but  the  first  writ  was  not  returned  at 
t  he  day  :  and  the  Shcrifi"  returned  this  special  matter  upon  the  writ  of  the  Exchequer, 
and  tliat  he  had  returned  the  writ  in  the  Chancery  served  as  above :  and  averred  in 
his  return,  that  the  debtor  had  no  goods  or  lands  to  be  extended  besides  tiie  goods 
and  chattels,  lands,  and  tenements  above  extended,  and  therefore  as  to  the  further 
execution  of  that  writ  he  had  done  nothing.  And  it  was  holdeii  in  the  Kxche(iuer 
for  law,  that  the  Sheriff  should  be  amerced  if  he  would  not  amend  his  relin-n,  namely, 
i-ctuin  the  extent  into  the  Exchequer,  for  the  service  of  the  King's  debt:  and  .Justices 
Hales  and  Uroniclcy  were  of  the  same  opinion,  because  the  pi'ojierty  of  the  goods  and 
land  was  not  in  Stringefellow  l)efore  they  were  delivered  to  him  by  tlie  writ  of  lilierate. 
A  qu;ere  is  added  to  that  case  by  the  reporter,  who  says  it  wa.s  against  the  oi)inion 
of  maTiy  in  the  Temple.  But  even  from  that  case  it  is  [316]  clear,  that  if  tiic  gocwls 
had  been  delivered  by  the  writ  of  liberate,  the  prerogative  writ  would  have  come  too 
late.  Tlieie  is  then  cited  The  Earl  of  Lincoln's  case,  in  the  margin  of  the  sjtme  book, 
with  other  cases  to  the  same  effect. 

For  the  better  understanding  these  cases,  it  is  necessary  to  explain  what  is  the 
ordinary  course  of  proceeding  on  a  statute  staple.  Tlie  first  step  taken  is  this.  There 
is  a  recognizance  taken,  acknowledging  the  debt ;  that  recognizance  is  ma<le  by  tins 
debtor  l)efore  the  Mavor  of  the  staple.  Uy  a  .sub.seiiuent  statute  it  was  provided  that 
it  might  be  made  before  other  authorities.  l!y  his  reeognizjwico  the  debtor  liimLs 
himself,  his  lands  and  gooil.s,  to  the  paynu-nt  of  the  debt  at  a  certain  time.  If  the 
conusee  wants  to  have  it  executed,  ho  gets  it  certified  into  the  Court  of  Clmncery. 
He  thereupon  sues  out  a  writ  of  extent  directed  to  the  Sheriff,  re(|uiring  him  to  sei/.o 
the  debtor's  lands  and  goods  into  tiie  King's  hands  (not  into  the  hands  of  tin-  conusee). 
If  the  Sheriff  return  that  he  has  seized  into  the  King's  hands,  and  all  this  h;is  lieeii 
regularly  done,  there  is  then  an  award  or  judgment  tiiat  the  huids  and  goods  bo 
deliveied  to  the  conu.sce  to  hold  till  his  debt  lie  satisfied.  Upon  that  a  writ  of  hal)ejus 
issues.     The  liberate,  therefore,  is  the  execution  and  not  the  extent:  the  hitter  (the 


(a)  Slnnyefellino  v.  Jiivtone-wppc,  I  Dyer,  (>7. 
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extent)  is  only  taking  possession,  not  by  the  conusee,  but  by  the  King,  and  such 
possession  is  only  preparatoiy  to  the  award  of  the  liberate,  which  is  the  execution  ; 
for  till  then  no  property  vests  in  the  conusee,  [317]  nor  is  any  thing  divested  out  of 
the  conusor :  but  the  moment  after  the  liberate  is  executed,  then  I  consider  that  any 
process  coming  on  behalf  of  the  Crown  would  be  too  late.  Now  the  principal  point  of 
distinction  is,  that  judgment,  or  award  of  judgment,  passes  according  to  the  liberate. 
That  is  clearly  shewn  by  Playne's  case,  which  is  in  Cro.  Eliz.  (Cro.  Eliz.  47). 

That  was  a  case  where  a  lessee  for  years  was  obliged  to  pay  his  rent.  In  debt 
upon  it,  he  pleaded,  that  the  lessor  was  bound  iti  a  statute  ;  and  upon  that  an  extendi 
facias  was  awarded  to  seize  the  lands  and  tenements  of  the  lessor  into  the  Queen's 
hands,  which  was  executed  accordingly,  and  upon  that  a  libei'ate  was  awai'ded,  and 
mean  [while]  between  the  extendi  facias  returned,  and  the  liberate  awarded,  the  rent 
was  incurred,  for  which  he  is  chargeable  to  the  Queen,  and  demands  judgment.  The 
opinion  of  the  whole  Court  was  clear  to  the  contrary ;  for  before  the  liberate  awarded 
nihil  operatur,  for  he  remains  always  tenant  to  the  lessor,  and  chargeable  to  him  for 
the  rent :  and  the  writ  before  is  but  of  form  when  it  speaks  of  the  seizing  into  the 
Queen's  hands  ;  for  it  was  never  seen  that  lands  were  seized  upon  that  writ.  So  that 
here  upon  an  extendi  facias,  it  is  clearly  held  that  nothing  was  divested  out  of  the 
cognizor  until  the  liberate.  In  Stringefcllo-w' s  case,  no  liberate  had  been  granted,  and 
therefore  the  property  remained  in  Stringefellow,  and  consequentlj'  would  be  liable  to 
the  Crown's  [318]  execution.  The  extendi  facias  does  not  alter  the  property,  for  that 
remains  in  the  conusor  until  the  time  of  the  award  of  the  liberate,  or  the  execution  ; 
but  after  the  liberate,  for  it  is  that  alone  which  is  equivalent  to  the  fieri  facias,  the 
Crown's  execution  comes  too  late. 

Curson's  case  too,  may  be  cited  here  as  applying  to  this  part  of  the  subject.  That 
was  a  case  in  this  Court  also  in  .33''  Eliz.  («)'.  Curson  acknowledged  a  statute  to  one 
Starkey,  and  afterwards  he  acknowledged  another  statute  to  one  Hampden,  who 
assigned  the  same  to  Fitton,  who  assigned  the  same  to  the  Queen. — That,  by  the 
prerogative,  then  became  the  legal  debt  of  the  Queen  ;  for  by  an  assignment  even  of  a 
chose  in  action  to  the  Crown,  the  legal  right  to  the  chose  in  action  passes  to  the  Crown, 
and  it  from  that  time  becomes  a  debt  to  the  Crown.  Starkey  sued  forth  execution 
upon  his  statute,  and  thereupon  the  land  is  extended  of  Curzon,  and  he  hath  a  liberate 
of  it.  It  was  agreed  by  all  the  Barons,  that  if  Starkey  had  execution  upon  his  statute 
before  the  Queen,  his  execution  should  stand  against  the  Queen,  and  the  Queen  should 
not  put  him  out.  This  proves  that  the  prerogative  of  preference  is  determined  when 
the  subject's  final  execution  has  begun,  for  the  liberate  is,  in  cases  of  statutes,  the  final 
execution,  and  not  the  extent. 

Those  cases  which  I  have  cited  apply  to  land  ;  [319]  the  principle  is  clear  therefore, 
that,  with  respect  to  lands,  after  the  subject's  execution  is  once  begun  to  be  executed, 
the  Crown's  extent  comes  too  late,  as  far,  at  least,  as  it  would  affect  the  lands. 

Now  I  will  cite  a  case  more  particularly  in  point,  where  the  same  has  been  held 
with  respect  to  goods.  In  the  case  of  Letchmcre  ami  Others  v.  Thoroiugood  and  Another, 
Sheriff  of  London  (a)",  it  was  determined  that,  when  goods  have  been  seized  under  a 
fieri  facias,  the  Crown's  extent  comes  too  late,  and  that  is  the  true  question  now  in 
judgment  in  the  case  before  us.  In  that  case  an  action  of  trespass  [trover]  was  brought 
by  the  plaintifl's  as  assignees  of  Topladj^  a  bankrupt,  against  Thorowgood,  and  another, 
as  Sheriff'  of  London.  On  Not  Guilty  pleaded,  there  was  a  special  verdict,  and  the 
facts  appear  to  be  these  : — Alice  Toplady  had  a  judgment  against  John  Toplady  ;  she 
issued  a  fieri  facias  to  the  Sheriff's  of  London,  tested  the  27th  of  April,  and  the  Sheriffs 
seized  John  Toplady's  goods  under  it  on  the  29th  of  April.  After  the  seizure,  and 
before  any  sale  or  venditioni  exponas,  viz.  on  the  4th  of  May,  an  extent  issued  out  of 
the  Exchequer  against  Richard  Holder,  who,  with  two  others,  had  given  bond  to  the 
King,  and  upon  inquisition  Toplady  was  found  indebted  to  Holder  for  wine  sold  and 
delivered.  Then  another  extent  issued  for  recovery  of  this  [320]  debt  against  Toplady, 
and  the  Sheriff's  under  this  extent  sold  the  goods  which  had  been  before  seized  under 
the  fieri  facias,  and  paid  the  money  to  Holder,  the  Crown's  debtor.  It  was  also  found, 
that  before  the  sale,  a  commission  of  bankrupt  issued  against  Toplady  on  the  5th  of 

(ay  3  Leon.  239,  and  4  Leon.  10,  S.  C. 

(a)'^  Comberb.  123.  S.  C.  1  Show.  12.  3  Mod.  236,  and  2  Venti-.  156  .t  169 
(there  called  Lcchmcre  v.  Topladij). 
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May,  the  act  of  bankruptcy  having  hecn  committed  on  the  28th  of  April,  ami  niiflcr 
that  commission  the  PlaintiH's  were  appoiiiterl  assignees,  so  that  the  act  of  bankruptcy 
was  after  the  teste  of  the  fieri  facias,  and  before  the  seizuie  under  it,  and  the  extent 
was  subseiiuent  to  all.  The  question  was,  whether  the  SherifTs  were  justified  in  selling 
under  the  extent ;  for  if  they  were,  the  PlaintiH's  could  have  no  title,  the  Siile  being 
before  the  assignment :  and  the  Court  held,  that  the  extent  wirne  too  lat€.  Another 
question  was  raised  in  that  case,  not  affecting  the  point  now  before  us.  The  Court, 
however,  determined  distinctly,  that  the  Crown's  extent  came  too  late  after  the  Sheriir 
had  seized  the  goods  under  the  fieri  facias.  That  is  a  case,  therefore,  directly'  in  point, 
and  the  authority  was  very  fully  considered,  and  recognized  by  the  Court  of  Common 
Pleas  in  the  case  of  Uppom  v.  Sumner. 

There  is  also  another  case  of  which  I  have  made  an  abstract,  as  applying  here, 
although  upon  another  point,  to  shew,  that  when  an  execution  has  begun  to  l)e  executed, 
the  property  is  divested  out  of  the  Defendants,  or,  at  least,  that  it  is  divested  so  far 
as  to  place  the  goods  in  the  custody  of  the  law. 

[321]  The  divesting  of  the  property,  which  was  one  of  the  principal  grounds  on 
which  the  Court  proceeded  in  TIte  King  v.  //'e//s  and  AUnult,  and  is  a  question,  which  it 
will  also  be  very  material  to  consider  here,  is  very  clearly  disposed  of  in  the  Ciise  I  am 
about  to  cite.  The  name  of  that  case  is  (,'lerlc  v.  IKithvr.i  (G  Mod.  290).  The  Court 
there  seem  to  have  considered  it  an  established  principle,  that  where  an  execution  is 
once  lawfully  begun,  it  shall  be  proceeded  iti,  and  I  do  not  find  any  case  which  furnishes 
an  exception  to  that  rule.  The  same  case  is  repoited  also,  but  nuich  more  shortly,  in 
Loid  Piayniond's  Ivepoits  (//).  It  was  in  substance  this.  An  administrator  had 
recovered  a  sum  of  money  upon  judgment  by  default  against  Clerk,  in  debt  on  a  bond. 
He  thereupon  sued  out  a  fieri  facias,  and  the  Shcrifi's  of  London  seized  goods  to  the 
value.  The  administrator  afterwards  died.  The  ShcrifV  returned  the  seizure  to  the 
value,  but  that  they  remain  in  his  hands  foi-  want  of  Ijuycrs.  The  Sheritl'  is  renifived, 
and  new  Sherift's  put  in.  Clerk  sues  scire  facias  against  the  then  Sherifi'  who  has  the 
goods,  for  lestitution.  The  Sheriff,  it  appears,  pleaded,  that  he  had  seized  the  goods 
under  the  fieri  facias,  and  was  therefore  compellable  to  sell  them,  to  which  plea  there 
was  a  demurrer.  Clerk  therefore  grounded  his  claim  to  restitution  on  this,  that  the 
judgment  obtained  by  the  administrator  being  liy  default,  was  then  [322]  at  an  end, 
because  the  administi'ator  of  the  intestate  being  dead,  there  was  no  one  who  could  by 
process,  compel  the  Slieritt'  to  sell :  and  it  was  also  objected,  that  as  the  statute  of 
17  Car.  II.  cap.  8,  only  applies  to  judgments  by  verdict,  it  could  not  be  taken  advan- 
tage of  in  that  case,  where  the  judgment  was  by  default  ;  and  therefore  Clerk 
contended  that  the  fieii  facias  fell  to  the  ground,  and  coiisci|uently  that  he  was 
entitled  to  restitution  of  his  goods.  It  then  became  a  (|uostion  as  to  what  wjis  tiio 
legal  eflect  of  the  levy  under  the  fieri  facias,— as  whether  it  had  divested  the  jiroperty 
out  of  Clerk,  and  whether  an  execution  once  begun  must  not  be  jiroceeded  in.  It 
was  argued  that  the  property  still  remained  in  Clerk,  notwithstanding  it  had  been 
taken  under  the  execution,  but  not  sold,  which  is  the  ca.se  here.  The  Coui-t  of  Common 
Pleas,  and  afteiwaids  the  Court  of  King's  Bench,  on  error,  after  several  arguments, 
deteimined  both  points  against  the  I'laintiff;  for  they  held  that  Clerk  was  discharged 
of  the  debt,  although  no  money  was  levied,  because  goods  to  the  value  of  the  debt 
had  been  seized,  and  that  by  "the  seizure  the  property  was  divested  out  of  Clerk. 
(rould,  Justice,  .say-s,  in  that  c;ise,  (6  Mod.  29H)  "So  here,  the  execution  is  executed  in 
the  life-time  of  the  administrator,  and  the  sale,  viz.  the  formal  i)art  may  be  ilone  by 
virtue  of  the  .same  writ.  The  Sherili',  by  the  levying  of  goods  by  a  fieri  facias,  lus  ho 
seizes  the  goods,  gets  a  property  Iti  thcni  against  all  persons,  and  may  have  trespass 
against  [323]  the  true  owner,  if  he  should  retake  them  (and  .'i  Croke,  fi.'W,  is  cited), 
and  so  he  may  have  trover,  as  appears  in  the  ca.se  of  irUhrahnm  v.  Sium;  where 
Kelynge,  C.  J.held,  that  he  gains  a  general  property  *,  but  all  the  rest  say,  it  wos 

(b)  Vol.  ii.  p.  1072,  and  also  in  11  Mod.  .'55,  and  in  Salk.  322,  and  Molt,  no:»,  GJC. 

*The  difference  in  the  different  reports  of  both  these  cases,  particularly  li'tWruham 
V.  8nou\  may  be  worthy  of  notice  here,  as  it  bears  upon  the  p.irticular  ])oint  before 
the  Court.  In  the  re])ort  of  Clerk  v.  iruhns,  by  Lord  Kaym.  in  this  part,  he  makes 
Gould,  J.  say,  "  And  in  that  book  (1  Lev.  2«2)  Kelynge  holds,  tluit  th.>  pmperty  is 
divested  out  of  the  owner,  and  vested  in  the  party  at  whose  suit  the  writ  issucil."  In 
U'Uhraham  v.  Snoa;  (which  is  reported  liy  no  less  ihaii  six  different  reiM-rters.)  sus  given 
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only  a  special  property,  so  as  to  sell  &c."  The  report  adds,  "  Powys,  J.  accord. 
Executions  are  favoured  lu  law.  This  execution  is  so  far  completed,  that  it  is  a  vesting 
of  a  property  in  the  Sheriti'.  The  selling  is  but  a  formal  part  of  the  execution,  and  by 
the  seizure  and  writ  he  has  authority  to  sell ;  and  the  venditioni  exponas  adds  not  to 
his  authority,  but  is  to  spur  him  on  to  sell.  The  goods  by  the  seizure  are  in  custodia 
legis.  Powell,  J.  accord.  The  Plaintiff  in  this  scire  facias  shall  not  have  the  goods 
again,  because  [324]  the  execution  was  executed  in  the  former  administrator's  life-time, 
and  his  death  shall  not  abate  the  writ.  How  it  would  have  been  if  it  had  not  been 
executed  in  the  party's  life-time,  I  shall  not  say."  They  therefore  all  consider  the 
execution  executed  by  the  seizure.  "Execution  (he  adds)  is  an  entire  thing,  and 
therefore  where  a  Sherifl'  levies  goods,  and  while  they  remain  in  his  hands  for  sale,  a 
new  Sheriff  is  chose,  he  who  begun  the  execution,  shnll  go  on  with  it  and  sell  the  goods, 
and  not  deliver  them  over  to  the  new  Sheriff,  who  is  the  officer  of  the  Court."  Now 
why  is  that  ?  Because  he  had  the  property.  "  The  reason  is  (says  Mr.  Justice  Powell) 
that  execution  is  one  entire  thing  ;  and  therefore  where  it  begun  it  .shall  end  ;  and 
that  is  the  reason  that  a  supersedeas,  after  execution  begun,  shall  not  supersede  it  upon 
a  writ  of  error,  because  it  is  an  execution  from  the  first  levying  of  the  goods,  and  not 
like  the  case  of  an  extendi  facias  [here  he  is  obviously  referring  to  the  facts  of  this 
very  case  of  Sfiinc/cfeUou^,  because  the  extent  is  only  a  seizure  into  the  King's  hands, 
and  there  must  be  another  award  of  the  Court,  viz.  a  liberate  to  deliver  them  over  to 
the  PlaintiftV  That  distinction  plainly  accounts  for  the  decision  in  StringcfeUow's 
case,  which  was  founded  upon  the  dift'erence  between  the  nature  of  the  proceeding  in 
that  case,  and  an  execution  by  fieri  faci.as. 

Holt,  Chief  Justice,  likewise  accords  with  the  other  Judges,  and  he  also  takes  the 
same  distinc-[325]-tion  between  an  extendi  facias  and  a  fieri  facias,  that  the  property 
is  not  divested  by  mere  seizure  under  the  former,  which  only  gives  a  property  on  the 
award  of  the  liberate  ;  whereas  the  Sherifi'  having  taken  the  goods  under  a  fieri  facias, 
is  then  to  pa}'  over  the  money  to  the  Plaintiff  or  bring  it  into  Court :  and  he  adds, 
that  after  seizure,  the  Defendant  is  actually  discharged,  although  the  goods  are  not 
sold  ;  and  no  writ  of  error  or  supersedeas  between  the  seizure  and  the  sale,  shall 
prevent  the  Sheriff  from  selling,  which  he  is  bound  to  do,  and  may  do  either  with  or 
without  a  venditioni  exponas  *. 

I  will  now  proceed  to  enquire  how  the  law  stands  in  respect  of  the  subject's 
execution  for  land  ;  I  mean  with  respect  to  the  elegit.  In  that  case  also,  if  the 
debtor's  land  be  extended  under  the  writ  of  elegit,  in  other  words,  if  the  writ  be 
executed  before  the  taking  of  an  inquisition  upon  an  outlawry,  it  gives  a  good  title 
against  the  Crown.  A  case  to  that  effect  is  to  be  found  in  Shower's  Parliament.'iry 
Cases  (Show.  Pari.  Cas.  72),  and  it  is  stated  fully  by  Lord  Chief  Baron  Parker,  in  his 
report  [326]  of  the  case  of  The  Kiny  v.  Colton  (page  130) :  that  is  the  case  of  The  King 
V.  Baden.  Baden  had  a  judgment  against  Clarke  ;  Clarke  was  outlawed  at  the  suit 
of  another  person,  and  on  inquisition  taken  thereon,  the  land  was  seized  into  the 
King's  hands ;  then  Baden  takes  out  an  elegit,  and  has  a  moiety  delivered  to  him, 
and  pleaded  as  ter-tenant  to  amove  the  King's  hands ;  it  was  held  certainly  there, 
that  the  extent  should  be  preferred  ;  but  it  is  also  said,  that  if  he  had  not  been  guilty 

by  Levinz,  vol.  i.  p.  282,  Kelynge  is  represented  as  uttering,  after  the  judgment  of  the 
Court  had  been  given,  this  gratis  dictum,  which  is  omitted  in  Saunders  (vol  ii.  p.  47) 
— "The  property  is  altered  from  the  owner,  and  given  to  the  party  at  whose  suit." 
The  reporter,  however,  notes,  "  quere  of  this."  Powell,  Justice,  says,  in  Clerk  v.  Withers 
(6  Mod.  293),  "  And  surely  the  property  by  the  execution  is  out  of  the  Defendant 
whose  goods  they  were  ;  but  if  by  any  accident,  the  execution  determine,  he  shall  have 
them  again  :  Who  then  has  the  general  property  in  the  interim  ?  I  cannot  tell  but  it 
may  be  in  abeyance."  And  he  said,  (adds  the  reporter)  that  the  return  [seizure  ad 
valentiara]  did  not  make  him  liable  to  the  debt. 

*  To  the  above  determinations  may  be  added  the  authority  of  Chief  Justice  Holt, 
in  'The  Banker's  case,  State  Tr.  vol.  ii.  p.  144,  wherein  his  Lordship,  in  illustration  of  a 
proposition  stated  in  argument,  that  the  propeity  is  altered  by  the  delivery  of  the 
writs  in  question  in  that  case  to  the  treasurer  and  chaml)erlain,  so  as  to  make  those 
officers  debtors  to  the  party — says,  "  So  soon  as  a  fieri  facias  is  delivered  to  the  Sheritf, 
and  upon  it  goods  are  levied  [seized],  the  property  of  the  goods  is  altered,  and  the 
Sheriff  becomes  a  debtor  to  the  Plaintiff." 
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(if  laches  aiirl  neglect,  but  had  sued  out  his  elegit,  and  extended  the  lands  liefore  the 
taking  of  the  inr]uisition  on  the  outlawry,  he  wouM  then  ha\  e  iiad  a  good  title  against 
the  down. 

I  apprehend,  therefore,  that  it  is  now  considered  to  l)e  cleai-  law  in  every  case, 
that,  whether  it  be  against  goods  or  lands,  after  an  execution  is  once  executed  at  the 
suit  of  a  subject,  an  extent  coming  to  the  Sheriff  on  the  part  of  the  Crown  to  lie 
executed  against  the  same  property,  comes  too  late.  It  then  becomes  iiecessar\'  to 
enquire  when  and  in  what  stage  of  the  proceeding,  an  execution  may  be  said  to  be 
executed.  I  am  of  opinion  that  in  consideration  of  law,  if  a  seiziue  have  been  onee 
made  under  the  subject's  execution,  inasmuch  as  in  such  case  the  execution  has  been 
begun  to  be  executed,  the  sale  cannot  legally  be  stopped  by  or  in  consequence  of  any 
sul)se<iuent  proceeding.  Even  a  writ  of  erroi'  whicli  in  its  nature  necessarily  operates 
asa  su[327]-persedeas  before  execution  executed,  cannot  sta\'  its  completion  when  onceit 
has  been  licgun  to  be  executed  :  and  where  the  Shcriti'  has  once  seized  the  goods,  if  a 
writ  of  error  be  allowed  before  the  sale,  the  Sheriff  may  go  on  notwithstanding,  and 
proceed  to  sell  the  goods,  and  perfect  the  execution.  There  is  a  case  to  that  effect  in 
Ventris,  5.3  (JFUbruham  v.  Snoiv),  and  another  in  12  Modern  {Anon.,  12  Mod.  99). 
Now  let  us  see  in  what  cases  the  execution  has  been  considered  as  executed,  arising 
upon  questions  of  construction  and  operation  of  the  bankrupt  laws.  By  the  21st 
James  I.  e.  19,  s.  9,  which  provides  for  the  division  and  distribution  of  the  bankrupt's 
goods  rateably  amongst  the  creditors,  it  is  enacted,  that  the  creditors  who  have 
security  for  their  several  debts,  whether  by  judgment,  statute,  recognizance,  specialty, 
or  other  security,  oi'  who  having  no  .security,  oi'  having  made  attachments  of  the 
goods  .and  chattels  of  the  bankrupt,  whereof  there  is  no  execution  or  extent  served 
and  executed,  upon  any  of  the  lands,  tenements,  goods,  chattels,  and  other  estate  of 
the  bankrupt  shall  not  be  relieved  thereupon  for  more  than  a  rateable  part  of  their 
just  and  due  debts,  with  the  bankrupt's  other  creditors,  without  respect  to  such  judg- 
ment &c.  or  other  security.  Now,  upon  this  statute  it  has  been  determined  *,  [328] 
that  when  a  creditor  has  obtained  judgment  and  sued  out  execution,  and  a  seizure  has 
been  made  under  it,  if  before  sale  an  act  of  bankrupt<"y  intervenes,  the  judgment 
creditor'  shall  not  be  obliged  to  come  in  under  the  commission,  but  the  Sheriff  may 
proceed  to  sell  the  goods.  Now  the  words  of  the  act  being,  "  wher-eof  thei'C  is  no 
execution  or  exterrt  served  and  executed,"  it  might  bo  argired,  on  the  ])rinciple  whicti 
we  are  now  discussing,  that  the  execution  under  which  the  Sheritl"  has  seized,  but  irot 
sold,  is  not  arr  execrrtiorr  executed,  liecausc  there  has  been  rro  sale  ;  l)rrt  those  deter- 
minations upon  the  statute  of  James  clearly  must  have  pr'oceeded  orr  the  groirnd,  that 
as  soorr  as  goods  have  been  seized  under  the  fieri  facias,  that  is  eonsider'cd  iir  law  as 
being  arr  executiorr  execirted  ;  arrd  the  sale  is  but  a  formal  par-t  of  the  exetnrtioir  of  the 
process,  arrd  has  ther-efor-e  rro  finther  effect  on  the  goods  irr  r-espect  of  the  alter'aliorr 
of  the  propcr-ty  in  them. 

I  will  now  corrsider  this  case  with  r'efererrce  to  the  statute  of  .33  Hen.  VIII.  e.  39, 
and  sec  wlrether'  that  statute  has  not  corrtrolled  arrd  limited  the  loyal  pr'orogativo,  by 
which  it  is  said,  the  Crown's  process  was  made  to  pr'cviul  against  the  sirbject's  execrr- 
tiorr, after  a  seizure  made  rrrrder  it.  If,  irrdeed,  sirclr  a  prerogative  ever'  existed,  ther-o 
is  [329]  orr  that  poirrt,  a  case  in  which  it  was  dcterrrrirred  expressly  that  the  sliitirto 
does  abridge  the  prerogative,  and  corrtr-ol  the  conrnrori  law,  and  rregatives  the  Kirrg'.s 
right.  That  is  the  case  of  The  ylltornci/Gnicral  v.  .■indnv,  in  llie  )yri-lin/ii>r  (Uimh-vs, 
23),  in  the  year  Itj.'r.j.  The  case  was  this  :  Ilarr'ison  aekrrowlcdged  two  jrrdgnrerrts  irr 
dclit  to  Andrew,  rrpon  borrd,  and  was  tiouird  to  Fielder-  in  .a  borrd  dated  before  tire 
jirdgmerrts;  Fielder  assigrrefl  his  debt  to  the  Kirrg:  (lirat  by  the  ])rer-og!itive  passed 
the  legal  light  to  the  King,  and  gave  him  the  Bamo  remedy  from  the  time  of  the 

*  Audky  V.  Halsei/l,  Cro.  Car.  148.  Et  vide  I'hiliii.i  v.  Thompsim,  .3  Lev.  191. 
Cole  V.  Davies  and  Anothei;  Assignees  of  Matt],  I  Lor-d  Kaym.  724. 

I  It  is  iroticed  in  this  case  that-  upon  the  objection  that  the  writ  is  not  norveil 
nor-  executed  rrrrtil  delivery  of  the  goods  rrporr  the  liber-ate,  arrd  ihcr'efoi'e  the  eoniinis- 
siorrers  had  power  of  thenr  -  they  [the  Court]  all  correeived,  th.-it  "tiro  stntrito  beiiij{ 
with  arr  exi-eptiorr,  wher-e  execrrtiorr  or  oxteirt  is  served  or  oxecriled  ;"  it  wiih  to  bo 
accorrrrted  the  execirting  of  ;ui  exterrt,  when  the  goods  bo  appraised  aird  the  writ 
r-eturrreil. 
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assignment,  as  if  the  bond  had  heen  originally  made  to  the  King)  Andrew  takes  out 
execution  by  elegit  upon  his  judgments,  and  extends  a  moiety  of  the  Defendant's 
lands  by  each,  both  being  of  the  same  date.  Then  process  issues  out  of  the  Exchequer, 
for  the  debt  assigned  to  the  King,  and  the  question  was,  whether  or  no  the  King 
should  be  preferred.  It  was  argued  for  the  Crown,  that  it  was  a  rule  of  law,  that 
where  the  King  and  the  subject's  title  concur,  the  King's  title  shall  be  preferred,  and 
many  cases  were  cited  to  prove  that  general  proposition  which  I  do  not  deny. 
Amongst  those  this  same  Stringefdhw' a  case  was  cited  from  Dyer,  and  was  thus  stated  : 
"There a  writ  of  prerogative  was  allowed  after  an  extendi  facias  and  goods  thereupon 
seized  into  the  King's  hands."  It  was  also  argued  that  the  statute  of  Henry  VIII. 
was  an  affiimative  law,  and  did  not  take  away  the  prerogative  at  common  [330]  law. 
It  was  in.sisted,  on  the  other  hand,  by  the  Defendant's  Counsel  (who  agreed  that  when 
the  King's  title  and  that  of  a  common  person  commenced  both  together,  the  King's 
shall  be  preferred)  that  if  a  common  person's  title  be  prior  to  the  King's,  it  is  other- 
wise. He  also  uryed  that  in  theii'  case  there  was  both  judgment  and  execution  before 
the  King's  title.  The  Court  there  held  that  the  Defendant  was  entitled  to  their 
judgment.  Mr.  Baron  Parker  observes  that  "the  statute  of  the  3.3d  of  Henry  VIII. 
abridges  the  prerogative,  and  controls  the  common  law.  Attirmative  statutes  — he 
says — do  not  alter  the  common  law,  but  negative  statutes  do,  and  here  is  a  negative 
implied."  Baron  Nicholas  according,  says,  "Before  the  statute  the  King  was  not 
bound,  but  the  statute  has  made  an  alteration  though  it  sound  in  the  affirmative,  for 
it  enacts  a  new  thing,  and  ita  quod  makes  a  condition  precedent  and  a  limitation." 
The  Chief  Baron  Steel  also  accordant  sa^vs,  "The  subject's  title  is  prior  to  the  King's, 
and  is  executed."  Now  I  say,  also,  in  the  case  before  the  Court,  the  subject's  title  is 
prior  to  the  King's,  and  it  was  executed,  that  is  at  least  in  the  legal  sense  of  the  term 
executed  ;  because  the  Sheriff  had  actually  seized  the  goods  under  the  fieri  facias,  and 
that  even  before  the  King's  title  accrued  ;  for  so  far  from  the  King's  suit  being  com- 
menced or  process  awarded  before  the  judgment  obtained  by  the  subject,  it  was  not 
commenced  or  issued  before  the  goods  were  actually  seized  under  the  fieri  [331]  facias, 
bv  which  the  subject's  title  was  completed  before  the  claim  of  the  Crown  was  com- 
menced. The  King,  therefore,  had  not  only  no  lien,  but  no  pretence  for  making 
claim  upon  the  goods  when  the  subject's  execution  had  been  first  begun  to  be 
executed. 

I  will  now  make  a  few  observations  on  the  case  of  The  King  v.  Cotton,  in  Parker 
(Parker,  112),  because  it  was  on  that  case,  that  the  judgment  in  The  King  v.  JFelh 
and  Jllniiff  principally  proceeded.  It  was  there  certainly  held,  that  an  immediate 
extent  against  the  King's  debtor,  tested  after  a  distress  for  rent  and  appraisement,  but 
before  sale,  should  prevail  against  the  distress.  It  might  be  sufficient  to  say,  when 
that  case  is  applied  in  support  of  the  proposition  that  the  extent  would  be  entitled  to 
the  same  preference,  where  a  Sheriff  had  seized  the  goods  under  a  fieri  facias,  that  it 
is  a  case  altogether  different ;  for  it  is  to  executions  upon  judgments  that  the  statute 
of  Henry  VIII.  applies  ;  and  that  that  statute  does  not  extend  to  seizures  on  distress 
for  rent.  That  case,  however,  proceeds  on  this  principle,  as  Lord  Chief  Baron  Parker 
states  it,  that  "  the  distrainor  neither  gains  a  general  nor  a  special  property,  nor  even 
the  possession  in  the  cattle  or  things  distrained  "  (Parker,  121).  That  is  what  he  lays 
down.  Whether  he  is  right  in  that  or  not,  is  another  thing  ;  but  that  is  the  principle 
upon  which  he  proceeds.  He  says  also,  "he  [332]  cannot  maintain  trover  or  trespass." 
Now  these  are  the  express  and  declared  grounds  on  which  Loid  Chief  Baron  Parker 
went  in  giving  judgment  in  that  case.  In  the  same  case  further  on  (p.  125)  he  says, 
"  And  though  a  Sheriff"  may  maintain  trover  or  trespass  for  goods  taken  in  execution 
hv  him  against  a  wrong  doer,  because  he  is  answerable  over  for  the  value  (as  was  held 
in  WiUiraham  x.Snmc,  21  &  22  Charles  II.  reported  in  1  Modern,  .30,  2  Saunders,  47, 
and  several  other  books),  (yet,"  he  is  then  pleased  to  add,  and  I  do  not  desire  to 
conceal  any  thing  that  is  to  be  found  in  books  of  authority  on  this  question,  whether 
it  makes  for  or  against  my  argument)  "goods  so  taken  in  execution  and  remaining 
unsold,  are  liable  to  seizure  upon  an  extent."  If  that  were  intended  to  be  an  inference 
of  the  Chief  Baro!i  drawn  from  the  case  which  he  had  just  before  cited,  it  is  one  which 
is  not  warranted  bv  it.  There  is  nothing  in  the  case  of  Jnihraham  v.  Snow  either  so 
determined,  or  which  in  my  judgment  warrants  such  a  conclu.sion,  but  quite  the 
contrary  in  my  conception  of  it.  In  that  case  it  was  expressly  determined,  that  the 
Plaintiff  being  Sheiifl',  has  such  a  property  in  the  goods  by  seizing  them,  as  that  he 
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may  maiiiUiiii  uii  action  of  tiespas.s  or  trover  at  lii.s  election.  Now  whether  the  Sheriff, 
by  the  seizure  acquires  a  general  or  special  property  in  the  goods,  it  makes  no  differ- 
ence as  to  the  present  case  ;  for  if  they  are  once  vested  in  him  either  generally  or 
specially,  a  subseijuent  e.xtent  for  the  Crown  can-[333]  not  divest  him  of  them  :  and 
the  King  can  only  take  subject  to  the  prior  right  of  the  Plaintiff,  who  sued  out  the 
licri  facias,  to  have  the  execution  perfected  for  his  bcnetit.  A  special  property  can  no 
more  be  superseded  by  the  King's  extent  than  a  general  [iroperty,  because  the  former 
is  pro  tanto  an  alteration  of  the  property,  and  pro  tanto  entitled  to  the  same  protec- 
tion, and  on  the  same  principles  as  the  latter.  The  Chief  Baron  himself  subsequently 
in  the  same  case  of  7'/w  King  v.  Cotton  (page  12(S),  lays  down  this  as  a  principle,  that 
if  there  is  an  alteration  of  property  in  goods  seized,  they  are  not  liable  to  seizure  on 
an  extent.  If  then  we  tiy  this  ease  by  that  test,  there  seems  to  me  to  be  at  oncer  an 
cud  of  the  question  ;  because  it  is  clear  that,  according  to  the  authorities  which  I  have 
before  cited,  the  property  is  divested  out  of  the  King's  debtor  by  the  seizure  under 
the  fieri  facias.  The  Lord  Chief  Baron  admits  also,  that  if  goods  are  pledged  by  the 
King's  debtor  for  payment  of  delits,  the  pledgee  has  a  special  property  in  them,  which 
cannot  be  superseded  by  the  King's  extent. 

We,  ourselves,  have  verj'  lately  held,  in  the  case  of  a  factor  setting  up  his  lieu 
against  the  claim  of  the  Crown,  that  where  a  factor  has  a  lien  it  cannot  be  super- 
seded by  the  King's  extent  (A).  In  the  ordinary  cases  of  bankruptcy,  the  princi|)lc 
of  property  determines  the  right  as  between  the  Crown  and  the  subject.  That  i.s, 
[334]  lieeause  the  statutes  of  liankruptcy  do  not  bind  the  Crown,  and  therefoi-e  tlie 
right  of  the  Ci'own  is  not  affected  by  any  relation  to  the  act  of  bankru[)tcy,  and  the 
extent  takes  precedency,  if  it  is  tested  before  the  assignment,  or  even  on  the  day 
of  the  date  of  the  assignment ;  because  as  they  both  happen  on  the  same  day,  the 
Crown,  by  its  general  prerogative,  shall  have  the  preference,  as  was  decided  in  the 
case  of  Thi  Kiiiij  v.  Crump  and  llanhury  (a).  The  same  preference  is  due  to  the  Crown 
in  the  case  of  a  tieri  facias,  and  an  extent  at  the  suit  of  the  Crown,  if  they  are  both 
tested  on  the  same  day,  and  there  undoubtedly  the  extent  shall  be  preferred,  because 
the  titles  l)oth  concur  on  the  same  day,  on  the  general  princii)lc  that  where  the  Crown's 
right,  and  the  subject's  right  concur,  the  Crown's  right  shall  lie  preferred  ;  but  after 
the  execution  has  taken  ])lace,  all  preference  ceases,  unless  the  extent  is  tested  or  issued 
befoie  judgment  in  the  subject's  action,  according  to  the  condition  incorporated  in  the 
74th  section  of  the  33(1  of  Henry  VIII.  c.  39. 

With  respect  to  the  case  of  The  King  v.  IVells  and  AUnutt  (16  East,  279,  in  uotis), 
I  will  take  the  liberty,  with  great  deference,  to  say  a  word  or  two  on  the  principles 
and  grounds  of  that  decision.  I  observe  by  the  report  of  the  Lord  Chief  Baron's 
judgment,  in  16  East,  that  he  relies  much  on  StringufeUow's  case,  cited  [335]  amongst 
others  in  The  Altorw:i/-Geueral  v.  .■iw/reui  lie  says  that  Stnngefelloiv'x  rase  was  the 
case  of  an  execution,  l)ut  I  consider  that  to  be  clearly  a  mistake,  for  in  all  the  eases 
where  it  is  mentioned,  it  is  contradistinguished  from  the  case  of  an  execution  ;  it  is 
only  a  previous  and  pre])aratory  proceeding  towards  obt;iining  a  juilgmcnt  or  award 
of  liberate  (which  is  the  judgment)  as  the  liberate  itself  is  the  execution.  It  is  much 
nioic  like  a  [irocceding  by  scire  facias  upon  a  judgment,  in  which  case  the  subsec|nent 
judgment  is  liut  an  award  of  execution.  In  my  o|)inion  the  ca.sc  of  Stringrfellow  wils, 
for  that  reason,  clearly  a  ease  in  which  the  King's  extent,  coming  in  as  it  did  in  that 
stage  of  the  pioceedings,  before  the  award  or  judgment,  wiis  entitled  to  a  preference 
under  the  statute  of  .'53  lien.  VIII.  ;  because  it  came,  in  that  ciuso,  diiectly  within  the 
terms  of  that  statute,  for  the  King's  prerogative  process  was  sued  out  before  the 
judgment.  Judgment  had  not  in  fact  been  given  in  SIritigr/cllow's  case,  for  there 
never  was  an  award  of  liberate,  which  is  the  only  ju<lgment  that  can  bo  given  in  such 
cases.  The  King's  process,  therefore,  was  in  that  case  literally  sued  out  before  the 
jddgmcnt  was  given  by  the  award  of  the  lilieratc. 

In  the  case  of  The  'King  v.  Il'rlh  and  .lllniitl,  also,  I  Hud  that  the  Lonl  Chief  Baron 
.says,  that  an  execution  executed  by  the  subject,  alters  the  property,  and  thei-e  is  then 
nothing  left  u|)on  which  the  Crown's  execution  can  attach.  I  have  already,  I  think, 
clearly  shewn,  Iiy  authorities,  [336]  tliat  the  e.xeeution  is  executed,  and  is  always  so 
considered  after  a  seiziue  has  been  made.      It  is  so  consiilered  also,  and  ha-s  been  so 


(b)  The  King  v.  Lee  and  Others,  ante,  vol.  vi.  p.  369. 

(a)  Easter  Term,  20  Car.  IL  lioll.  80,  cited  in  T/ie  King  v.  Cottoa,  I'aikor,  1 26. 
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determined  where  there  has  been  a  liberate  on  an  extent  on  a  statute  staple.     It  is  the 
same  thing  where  a  Plaintitl'  has  been  put  in  possession  under  an  elegit       So  also, 
where  a  bankruptcy  occurs  after  a  Sheritl"  has  seized  under  an  execution  on  a  fieri         _■ 
facias  :  and  there  is  not,  I  believe,  any  one  single  case  oi'  authority  to  be  found  prior        ■I 
to  the  case  of   The  King  v.  //-V//.?  and  AUnutt,  where  that  which  is  now  claimed  as  the  '' 

prerogative  of  the  Crown,  has  been  determined  or  recognized  to  be  well  founded  ;  and 
yet  the  case  must  have  been  one  of  constant  recurrence  from  the  earliest  period.  I  do 
not,  however,  mean  to  omit  to  notice  the  note  of  the  leporter  to  the  case  of  The 
Allorncy-Gcneral  v.  Capell,  in  Shower's  Reports  (2  Show.  481).  It  is  there  certainly 
said,  that  "extents  have  been  held  good  that  have  been  made  upon  goods  actually 
levied  by  virtue  of  a  fieri  facias,  and  in  the  Sherift''s  custody,  the  extent  coming  before 
a  bill  of  sale  made  so  as  the  property  was  not  altered  "  [by.  I  can  only  observe  upon 
that,  that  I  do  not  find  any  thing  in  the  case  of  The  Attorney-General  v.  Cupdl  warrant- 
ing that,  or  any  thing  in  any  way  calling  for  the  observation  ;  and  that  it  is  therefore 
a  mere  gratis  dictum  of  the  reporter  of  that  case.  The  case,  itself,  was  upon  a  bank- 
ruptcy, in  which  the  Court  held,  that  if  the  extent  comes  [337]  before  the  assignment, 
it  shall  and  must  be  preferred.  There  was  no  argument  used,  founded  on  the  nature 
or  effect  of  a  fieri  facias ;  nor  was  any  thing  said  about  the  consequence  or  possible 
ettect  of  goods  having  been  seized  under  it ;  nor  does  it  appear  from  the  note  so  added 
to  that  case,  under  what  circumstances  the  extents  it  speaks  of  were  issued,  or  at 
what  time  they  were  tested,  and  he  cites  no  authorities.  They  may  have  been  extents 
which  were  properly  held  good,  for  they  may  have  been  issued  before  judgment  had 
been  recovered  by  the  subject,  or  execution  sued  out,  and  therefore  within  the  protec- 
tion of  the  statute  of  Hen.  VI It. ;  or  they  may,  at  least,  have  been  tested  prior  to  the 
seizure  under  the  fieri  facias.  Lord  Chief  Baron  Comyns,  in  his  Digest,  (vol.  ii.  p.  538 
(tit.  Dett.  [G.  8],  pi.  7,  8)),  speaking  of  this  statute,  .says,  "  By  the  stat.  -33  Hen.  VIII. 
c.  39,  suit  or  process  for  the  King's  debt  shall  be  preferred  before  other  persons, 
so  always  that  the  King's  suit  be  commenced,  or  process  awarded  before  judgment 
for  the  said  other  persons.  And  therefore  if  execution  be  upon  a  judgment  against 
the  King's  debtor,  and  before  a  venditioni  exponas," — which  must  be  after  .seizure, — 
"an  extent  comes  at  the  King's  suit,  those  goods  cannot  be  taken  upon  the  extent." 
He  then  refers  to  the  cases  of  Leichmere  v.  Thorouyoid  (h)",  and  The  Attorneiz-General  v. 
Andrew,  in  Hardres.  TItc  King  v.  Dirkc.nson,  in  Lord  Chief  Baron  Parker's  [338]  Reports 
(page  262),  is  also  cited  by  Mr.  Justice  Gould,  as  supporting  the  same  opinion.  There 
it  was  held  that  a  precedent  judgment  obtained  by  a  bond  creditor  shall  be  preferred 
to  the  King  by  the  statute  33  Hen.  VIII.  c.  39,  but  a  subsequent  judgment  shall  not. 
The  case  was  this.  A  debtor  to  the  King  had  caused  a  simple  contract  debt  due  to 
him  to  be  seized  into  the  King's  hands.  A  scire  facias  issued  thereupon  against  the 
executor,  who  pleaded  a  prior  judgment  recovered  against  his  testator,  and  two  judg- 
ments obtained  by  bond  creditors  before  the  return  of  the  scire  facias,  and  after  the 
death  of  the  testator.  L^pon  demurrer  by  the  Attorney-General  it  was  held,  that  the 
first  judgment  should  have  preference,  but  not  the  subsequent  judgments.  Surely 
this  note  of  Shower's,  standing  alone,  and  opposed  as  it  is  by  these  cases,  cannot  be 
deemed  a  sufficient  authority  to  establish  a  practice  so  oppressive  and  unjust  to  the 
subject  in  its  operation,  as  that  after  the  subject's  fieri  facias  have  been  carried  into 
execution  by  the  Sheriff  having  taken  actual  possession  of  the  debtor's  goods  under  it, 
a  debtor  to  the  Crown  shall  then  be  allowed  to  transfer  a  debt  (due  to  himself  from 
a  thiid  person,  the  debtor  of  the  plaintiiT  in  the  fieri  facias)  to  the  Crown  by  means 
of  an  inquisition  and  extent,  and  thereby  to  give  the  Crown,  or  I  should  i-ather  say 
himself  as  the  Crown's  debtor,  a  preference  which  shall  supersede  the  subject's  prior 
execution  already  begun  to  be  executed  against  that  third  person,  and  leave  him 
without  an\'  remedy  [339]  whate\er,  after  he  has  been  at  the  expence  of  suing  out 
a  fieri  facias  on  his  judgment,  and  of  executing  it.  After  the  most  diligent  research. 
I  am  not  able  to  find,  that  there  ever  existed,  by  the  common  law,  any  such  preroga- 
tive as  that  after  the  subject's  execution  had  begun  to  be  executed,  that  is,  where  the 
Defendant's  goods  had  Ijeen  seized  under  a  fieri  facias  by  the  Sherift',  those  very  goods 
could  be  taken  under  the  King's  extent  tested  after  the  seizure,  where  the  Crown 
had  no  prior  lien  on  the  goods,  which  it  certainly  had  not  in  this  case  when  the  Crown 

(by  Vide  note  to  SmaUcomb  v.  Cross  and  Buckin//ham,  1  Lord  Raym.  252. 
(i)2  3  Mod.  236.     S.  C.  2  Ventr.  169.     1  Sh.  12,  and  Comb.  123. 
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officers  thouj^hl  il  expedient  to  obtain  this  prerogative  process  for  the  Crown  debtor. 
The  Crown's  execution  only  binds  goods  from  the  time  when  it  is  awarded,  and  this 
extent  could  only  bind  the  goods  from  the  teste.  There  is  therefore  no  pretence  for 
saying  thut  the  Crown  had  any  prior  right  to  a  lien  in  this  case,  for  every  thing  that 
has  been  done  on  the  part  of  the  Crown  towards  the  recovery  of  the  Crown's  debtor's 
debt,  was  all  subscciiicnt  to  the  time  when  the  Sheriff  had  seized,  and  was  in  actual 
possession  of  these  goods  luider  the  fieri  facias.  In  the  case  of  The  Kiiuj  v.  H'rlh  niul 
.lllniill,  the  Crown  (though  the  Court  of  Exchequer  did  not  determine  the  Ciise  on  that 
point)  had  a  prior  lien,  because  the  goods  were  stock  and  utensils  in  trade  of  a  maltster, 
which  by  statute  are  made  liable  to  the  King's  debts,  into  whosoever  hands  thoy  shall 
come.  I  only  mention  this  to  shew  that  there  was  another  ground  which  might  have 
been  put,  but  I  admit  that  Uio  Court  did  not  [340]  proceed  on  that  ground.  Upon 
the  whole,  luider  all  the  circumstances  of  this  case,  1  am  of  opinion,  that,  independently 
of  the  statute  of  the  33d  of  lien.  \'11I.  this  extent  came  too  late,  when  the  subject's 
execution  had  been  begun  to  be  executed  by  the  Shcrift"s  seizure.  Bni  upon  that 
statute  (and  I  take  this  ease  to  be  clearly  within  it,  as  the  Crown's  extent  was  not 
issued  or  tested  before  the  subject's  judgment,)  1  am  of  opinion  with  the  Court  of 
Common  Pleas  in  Ujipoin  v.  Sumnii;  and  the  Court  of  King's  Bench,  in  Horkc  v.  Daynll, 
that  the  execution  should  be  preferred  to  the  extent,  and  that  the  Court  of  Exchequer, 
in  deciding  contrary  to  those  authorities  in  The  Kiixj  v.  H'ells  and  AUnuit,  were  wrong. 
Consequently,  1  think,  that  in  this  case,  our  judgment  should  be  given  for  the 
Defendant. 

Gk.vh.a.m,  Baron.  Although  the  case  of  Uppom  v.  Sumner  was  decided  so  long  ago 
as  177i),  and  this  .same  (lucstion  has,  on  ver}'  many  occasions  since,  been  brought 
before  this  Court  upon  the  authority  of  th.it  decision,  the  discussion  has  always  been 
attended  with  the  .same  result — an  uniform  determination  the  other  way  ;  yot,  not- 
withstanding, the  Court  has,  upon  all  such  occasions,  aflbrded  every  means  in  their 
power  of  facilitating  further  enquiry,  and  even  recommended  a  review  of  their 
opinions,  no  step  has  e^■er  yet  been  taken  for  the  purpose  of  cai-rying  the  question 
higher,  that  their  judgment  may  Ije  corrected,  and  the  point  finally  settled.  [341] 
But  although,  in  recent  instances,  particularly  in  the  case  of  The  Attorneij-Generul  v. 
Fori  '■',  the  law  as  laid  down  in  The  Kin<j  v.  Jl''dls  and  Jlhmtl  has  been  considered  as 
settled  law,  I  shall,  after  the  very  learned  argument  embodied  in  the  judgment  which 
we  have  heard  on  the  present  occasion,  only  advert  to  the  dates  when  those  cases 
took  place.  I  cannot,  however,  l>nt  feel,  that  the  case  which  is  now  under  considera- 
tion involves  a  question  in  the  highest  degree  deserving  of  the  most  serious  attention  ; 
and  it  becomes  me,  in  oll'ering  the  reasons  that  occur  to  me,  in  support  of  the  judgment 
which  1  originally  formed  upon  this  question,  not  to  advance  them  with  loo  great 
confidence,  but  on  the  contrary  with  considerable  dillidenco  ;  for  I  have  a  most  earnest 
and  sincere  desire,  whatever  may  be  my  own  opinion  on  the  subject,  that  it  should 
undergo  the  .strictest  revision  on  a  discussion  elsewhere.  If,  upon  that  occasion,  the 
opinion  that  I  have  formed,  and  for  which  I  shall  now  proceed  Uj  st;ite  my  reasons, 
shall  ap|)car  to  a  liighei-  authority  not  to  be  well  founded,  I  shall  most  readily  .■lecedo 
to  any  alteration  which  it  may  become  necessary  to  make  in  il.  That  thai  opinion, 
however,  has,  during  the  long  period  to  which  I  liavo  alluded,  been  received  as  sellleil 
law  in  this  Court,  I  shall  now  attempt  to  shew,  although  in  u  very  imperfect  maimer, 
I  fear,  for  I  have  not  had  the  fullest  time  on  the  present  occasion  to  ilevote  to  the 
due  consideration  of  this  important  case.  I  wouhl  not  wish  to  be  [342]  understood, 
in  stating  the  reasons  which  I  am  now  about  to  give  (or  rather  the  .uilhurilies  of  llie 
eases  upon  which  those  reasons  are  founded)  as  speaking  without  the  greato«t  defer- 
ence to  what  has  fallen  fiom  my  learned  Brother.  In  that  case  of  The  .■llluiiwu- 
General  v.  Fort  to  which  I  have  adverted,  this  same  point  was  untpiostionalily  fully 
considered,  on  a  review  of  the  whole  (piCHtion  now  again  brought  liefore  the  Court, 
and  with  an  attentive  consideration  of  all  the  (vwes  which  the  books  fmniKh  in  any 
way  bearing  on  the  merits.  The  decision  to  which,  in  that  ease,  the  Court  came, 
I  have  iea.son  to  believe,  will  be  consiilereil  as  |)ronouMced  by  very  high  authority. 
To  say  nothing  of  myself,  -the  Court  w.is  then  composed  of  i-ord  t'hief  IJaron 
Macdonald,  and  a  .Judge  of  much  revereil  authority  who  is  now  no  more,  Mr.  \l\ixni 
Thomson,  and,  I  believe,  the  present  Chancellor  of  Ireland.     But  aa  it  ia  in  soino 

.V  iintc  of  that  case  will  ho  found  post,  p.  Mi. 
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measure  necessary,  in  support  of  the  view  which  my  Brother  Garrow  has  taken  of  the 
present  question,  and  in  defence  of  the  authority  of  the  Court,  against  the  grave  and 
weighty  objections  which  my  Brother  Wood  has  supported  with  his  countenance,  I 
therefore  hope  to  be  excused,  if  I  state  with  a  greater  degree  of  particularity  than 
the  other  duties  of  my  Lord  Chief  Baron  may  perhaps  permit  him  to  do,  the  grounds 
of  my  opinion  ;  and  I  have  to  request  the  indulgence  of  the  Court  in  doing  so  ;  but 
it  is  a  very  difficult  matter,  in  a  case  of  this  kind,  to  avoid  occupying  more  time  than 
one  would  wish. 

[343]  I  must  first  observe,  there  are  some  points  in  the  case  on  which  we  all 
agree.  As  to  Stringcfellmcs  case,  that  was  undoubtedly  not  an  execution  of  a  judg- 
ment :  it  was  but  an  inchoate  execution  of  an  extent  by  a  private  creditor  on  a 
statute  staple.  He  certainly  had  not  peifected  his  e.xecution  ;  he  had  merely  sued 
out  that  process  to  which  he  was  entitled  in  the  first  instance — the  process  of  extent 
which  directs  the  Sheriff  to  seize  the  lands  and  goods  to  .satisfy  the  plaintiff's  debt. 
The  Sheriff  had  taken  possession,  and  had  seized  both  the  lands  and  goods,  but  had 
not  made  livery  ;  and  he  had  returned  that  extent,  as  was  his  duty,  into  the  Court 
of  Chancery  :  therefore  the  execution  was  not  complete,  inasmuch  as  the  further 
process  which  gives  possession,  or  rather  transfers  the  property  from  the  Sheriff  to 
the  part)^ — I  mean,  the  final  process  of  liberate, — was  not  sued  out.  But  it  was  the 
decided  opinion  of  the  Court  in  that  case,  that  the  Sheriff  ought  to  return  the  extent 
into  the  Exchequer  for  the  service  of  the  King's  debt.  I  do  not  consider  it  necessary, 
though  I  have  prepared  myself  with  a  great  many  authorities  for  that  puipose,  to 
shew  the  constant  recognition  of  that  ease  as  law,  notwithstanding  the  doubts  which 
were  said  to  have  been  entertained  by  some  gentlemen  in  the  Temple  at  that  time. 
Those  doubts  have,  however,  long  since  been  completely  removed ;  for  in  the  case  of 
The  King  v.  Cotton,  Lord  Chief  Baron  Parker  not  only  says,  that  StringefcUow' s  ease  is 
undoubtedly  law  ;  but  he  also  [344]  proceeds  to  shew  that  he  is  confirmed  in  that 
opinion  by  the  greatest  Judges  which  this  country  ever  produced.  My  Lord  Hobart 
has  a  passage  in  his  work  (Hob.  Rep.  339),  which  I  shall  not  trouble  the  Court  with 
I'eading  ;  l)ut  which  certainly  recognizes  the  law  as  laid  down  in  StringefeUow's  ease  :  and 
my  Lord  Hardwicke  (i)  also  considered  it  clear  law,  as  did  Lord  Chief  Baron  Gilbert 
(Tr.  on  Excheq.  91,  92).  I  had  prepared  myself  to  go  into  the.se  authorities;  but 
I  shall  not  do  so  for  the  reasons  I  have  already  given.  My  Lord  Chief  Baron  Comyns, 
iu  his  Digest  (title  Dett.  [G.  8],  pi.  4),  mentions  the  case,  and  it  is  also  abstracted 
with  great  accuracy  in  2  Kolles'  Abr.  under  title  "  Prerogative  le  Roy,"  (G.),  pi.  2. 
Li  all  those  authorities  it  is  recognized,  without  the  slightest  degree  of  impeachment, 
as  clear  law,  that,  inasmuch  as  the  subject's  execution  was  not  completed  till  the 
liberate  was  executed,  till  that  time  the  Crown's  process  did  not  come  too  late,  because 
till  then  the  pioperty  was  not  altered.  My  Lord  Chief  Baron  Parker,  who  was 
perfectly  well  read  in,  and  acquainted  with  the  law  on  this  subject,  treats  it  as  a 
proposition  past  all  doubt.  There  were  many  gentlemen  in  the  Temple  undoubtedly 
at  that  time  of  day,  who  were  vei'y  much  in  the  habit  of  mooting  points  in  which 
there  was  thought  to  be  any  difficulty  ;  and  Mr.  Callis,  in  his  book  on  Sewers, 
certainly  affects  to  doubt  the  law  of  that  case  of  Stringefellenv  v.  Brownesoppe, 
intimating,  [345]  that  it  was  the  better  opinion,  that  where  the  goods  had  been 
seized  by  the  hands  of  the  Sheriff,  the  Crown  process  comes  too  late.  But  my  Lord 
Chief  Baron  Parker,  however,  says,  that  notwithstanding  the  authority  of  the  gentle- 
men of  the  Temple,  and  Mr.  Callis,  the  case  of  Stringefellow  has  been  acknowleilged 
as  clear  law  on  every  occasion  of  its  being  cited,  since  it  was  determined  by  the 
highest  legal  authorities.  In  Uppom  v.  Sumner,  Mr.  Justice  Gould  himself  recognizes 
the  case  of  Stringefelloiv  as  clear  law.  Then  we  have  arrived  so  far  in  our  conclusions, 
that  it  is  extremely  clear  that  in  the  ease  of  statute  staple,  until  the  execution  is 
completely  executed,  the  process  of  the  Crown  would  not  come  too  late.  Li  the  case 
of  The  King  v.  IVells  and  Allnutt,  Lord  Chief  Baron  Macdonald  is  stated  to  have  said, 
that  Stringefelloiv' s  case  was  "the  case  of  an  execution  ;"  but  that  certainly  must  have 
been  an  inaccuracy  in  the  note  XxCaan  of  what  he  said  on  that  occasion  ;  for  I  take  it 
to  be  clear  that  the  execution  in  that  case  was  not  an  execution  perfected,  and 
therefore  that  Lord  Chief  Baron  Macdonald  could  not  have  considered  that  it  was 

(&)  So  said  by  Parker,  C.  B.  in  The  King  v.  Cotton,  (Parker,  125) — but  that  is  not 
noticed  in  the  Report  of  the  case  alluded  to,  which  is  Brassey  v.  Dawson,  Stra.  978. 
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whiiL  tliu  law  (.alls  a  completi;  execution  (vvliieh  is  an  execution  executed) ;  l)ut  llial 
it  was  an  inchoate  execution,  and  therefore  not  to  be  preferred  to  the  process  of 
extent,  because,  not  having  been  finished,  it  had  not  eilected  an  actual  clianjre  of 
property.  Upon  that  ground  it  was  that  the  Court,  in  theii'  judgment,  delivered  by 
the  Lord  Chief  Baron,  held,  that,  inasmuch  as  the  property  was  not  altered,  the 
Crown's  process  did  not  come  too  late. 

[346]  Xow  I  perfectly  concur  with  my  Brother  Wood,  that  in  the  c:ise  of  an 
extent  on  statute  staple,  there  is  no  property,  and  can  be  none  in  the  creditor  till  by 
the  award  of  liberate  it  is  executed  *'.  The  extent  is  merely  to  require  the  SheriH' 
to  seize  the  property  into  the  King's  hands,  and  he  is  to  return  the  extent,  and  the 
value  of  the  lands  and  goods,  and  then  the  liberate  is  issued  out  of  the  Court  of 
Chancery  for  the  delivery  of  possession,  if  the  conusee  who  has  an  option  to  take 
them  at  the  appraised  value  or  not,  choose  to  do  so. 

The  main  question  in  the  present  case  is,  whether  it  is  the  clear  law,  that  an 
execution  under  a  common  fieri  facias,  begun  but  not  finished,  is  to  t;dve  precedence 
of  a  writ  of  extent,  issuing  in  the  mean  time :  and  also  whether  the  same  precedence 
is  to  be  allowed  in  the  case  of  an  extent  of  prior  teste,  also  begun  by  seizure,  but  not 
executed,  by  converting  the  goods  into  money.  That  constitutes  the  chief  question 
on  the  present  occasion. 

[347]  Now,  to  shew  how  far  the  Courts  have  gone  in  adopting  the  rule  that  is 
laid  down,  and  which  seems  to  have  guided  the  Court  in  Sinngefellvw's  case  (Dyer, 
67),  that  the  Crown's  process  never  comes  too  late*-  until  there  has  been  a  sale,  I 
shall  refer  to  the  cases.  The  first  is  The  Aitm-ncy-Gciicral  \.  Andixv:,  in  Hardres 
(Hardr.  27).  It  is  certainly  reported  in  a  confused  manner,  and  calculated  to  distress 
the  reader  much  ;  for  it  is  extremely  ditlicult  to  guess  on  what  ground  the  argument 
proceeds,  and,  1  had  almost  .said,  what  the  particular  point  was  on  that  occjision.  In 
that  case  Mr.  Baron  Nicholas  accords  with  Mr.  Baron  Parker,  who  had  observed,  that 
the  statute  of  33  Hen.  VIII.  c.  39,  abridged  the  prerogative  and  made  an  alteration 
in  the  common  law,  which  affirmative  statutes,  and  such  as  imply  a  negative,  do  :  and, 
(he  adds)  that  statute  enacted  a  new  thing.  The  Chief  Baron  Steel  then  gives  the 
true  reason  on  which  the  judgment  in  that  case  proceeded  : — that  "the  subject's  title 
wiis  piior  to  the  King's,  and  was  executed."  In  that  particulai-  case,  a  creditor  had 
obtained  two  judgments  in  the  same  [348]  Term,  and  on  both  the  judgments  he  sued 
out  execution,  namely,  two  elegits  :  on  one  judgment  he  extended  one  moiety  of  the 
land,  and  on  the  othei-  elegit  he  extended  the  other  moiety.  Then  the  argument 
was,  that  he  could  not  extend  the  whole  of  the  land  in  that  case  ;  for  upon  each 
separate  elegit  he  could  only  recover  one  half  of  the  whole  land  on  one  judgment, 
and  one  half  of  the  moiety  on  the  other.  It  is  quite  clear,  however,  that  the 
Court  thought  the  elegits  were  executed.  The  case  does  not  go  further,  and  iis 
fai'  as  it  goes,  I  think  it  does  not  come  near  the  case  of  a  fieri  facias  the  execnition 
of  which  has  not  been  completed.  In  the  case  of  an  elegit  the  .Sheriti'  completes 
the  execution  by  delivery  of  the  lands  without  further  jiroce-ss.  The  elegit  reiiuue-s 
no  liljerate;  for  when  the  party  who  obtains  judgment  has  sued  out  ihu  elegit, 
which  is  a  direction  to  the  Sheriff'  by  a  judicial  writ  to  value  a  moiety  of  iho 
land,  as  soon  as  that  is  done,  he  is  to  deliver  that  moiety  to  the  party,  and   tho 

*'  The  liberate  has  the  effect,  not  only  of  a  seizure  under  a  fieri  facias,  but  of  a 
sale ;  for  it  transfers  the  property  without  more  done  by  tho  Slierill'.  In  A'mywon  v. 
Bathiird  (Ilutlon,  .j3),  the  Court  held  that  no  fee  was  due  to  the  Sherill",  because  tho 
execution  (which  was  an  extent  upon  a  statute  staple)  was  not  executed.  "And  in 
this  case,  the  opinion  of  the  Court  was  (says  the  Keporler)  ih.it  no  fee  is  due  to  the 
Sheriff  by  the  sUitute  of  2U  Hliz.  c.  4,  because  the  fee  is  not  duo  until  execution, 
copulative  extent  and  delivered  in  execution,  if  it  were  a  statute  nicreliant,  in  which 
is  a  liberate  included,  then  the  fee  is  due.  " 

*-'  Vide  Cilbert's  Treatise  on  the  Court  of  Hxchc(|Uer  (ed"  an  1708),  rli.ip.  (i,  from 
page  S8  to  91,  the  whole  of  which  is  transcribed  in  Vin.  Abr.  tit.  I'rerog.  (11.)  p  ••l<- 
Speaking  of  the  statute  29  Ch.  II.  he  says,  "  But  this  act  seems  not  to  extend  to  tho 
King  ;  for  an  extent  of  a  later  teste  supersedes  an  execution  of  tho  go(«ls  l»y  "  former 
writ  ;  because  by  the  King's  prerogative  at  common  law,  if  there  had  boon  an  execu- 
tion at  the  subject's  suit,  and  afterwards  an  extent,  tho  oxocution  wu-  -.niMi,...l.d 
till  the  extent  was  executeil;  because  "  iVcc. 
Kx.  Div.  II.— 39* 
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jiitlgment  is  then  perfectly  complete  ;  and  iu  that  case,  the  execution  beins;  complete, 
the  Crown's  pi'oeess  clearly  came  too  late.  Still,  I  say,  that  ;is  well  with  reference  to 
executions  on  statute  staple,  as  in  respect  of  executions  at  common  law  by  fieri  facias 
or  elegit,  if  the  execution  is  not  completely  executed  by  the  deli^■ery  of  the  land,  or 
the  money  raised  by  the  sale  of  goods,  to  the  creditor,  the  Crown's  process,  inter- 
vening before  the  final  act,  would  not  come  too  late. 

[349]  I  will  endeavour  to  abridge  as  much  as  possible  what  I  have  written  down 
on  the  subject,  that  I  may  not  take  up  the  time  of  the  Court  in  stating  the  authorities 
with  which  they  are  all  so  familiar,  more  particularly  as  I  think,  in  what  I  have  already 
observed,  I  have  got  so  far  that  I  may  take  my  stand  on  this  ground,  that  whether 
the  extent  of  the  Crown  ati'ects  lands  or  goods,  the  prerogative  writ  never  comes  too 
late  till  the  property  is  altered,  which  it  is  not  until  the  execution  is  completely 
executed  by  sale  or  delivery.  That,  therefore,  is  the  main  question  now  before  the 
Court,  whether  the  execution,  in  this  case,  was  completely  executed  or  not?  The  counsel 
for  the  Crown,  very  properly,  in  the  argument  of  this  case,  relied  mainly  on  the  gi'ound 
(which  I  think  perfectlv  sound,  as  applicable  to  the  subject  of  goods),  that  the  property 
of  the  debtor  was  not  altered  by  the  teste  of  the  fieri  facias,  nor  by  the  delivery  of 
the  writ  to  the  Sheriff,  nor  even  by  the  entry  and  seizure,  nor  any  thing  short  of  an 
actual  ti'ansfer  of  the  property  by  sale.  And  I  cannot  help  thinking,  with  reference 
to  the  authorities,  that  that  argument  is  perfectly  correct.  The  whole  ground  of  my 
opinion  on  the  present  case  is  founded  on  this,  that  until  there  is  an  actual  sale  of  the 
goods,  the  property  is  not  altered  or  divested  from  out  of  the  original  owner,  the 
debtor. 

I  will  now  consider  the  authorities  applying  to  that  question,  which  strikes  me  to 
be  the  main  point  of  the  present  case.  In  the  case  which  [350]  I  have  already  stated. 
The  King  v.  IVeUs  and  Allnutt,  and  which  has  since  becTi  followed  by  many  others, 
(though  they  have  all  had  undoubtedly  to  encounter  the  authority  of  the  two  cases 
of  Uppo)ii  v.  Snmner,  and  Ilarke  v.  IktijreU),  it  has  been  so  decided.  I  cannot  help 
saying,  that  I  think  those  two  cases  were  determined  upon  a  mis-construction  and  mis- 
apprehension of  the  clause  of  the  33d  of  Hen.  VIII.  It  is  very  remarkable,  that  when 
this  point  was  first  mooted  in  the  case  of  Uppom  v.  Sumner,  the  counsel  for  the  Plaintitt' 
declared  that  they  could  not  support  the  case  on  the  part  of  the  Plaintift',  and  a  verdict 
without  argument  was  actually  entered  in  favour  of  the  Defendant.  However,  on  the 
last  day  of  the  Term,  Mr.  Serjeant  Walker,  having  entertained  a  doubt  on  the  subject, 
applied  to  the  Court  to  have  it  argued  in  the  succeeding  Terra,  and  leave  was  given. 
Now  the  argument  for  the  Plaintift',  as  reported,  does  not  strike  me  as  being  well  founded. 
It  is  this — By  the  33  of  Hen.  VIII.  c.  39,  the  King's  debts,  it  is  there  said,  shall  only 
have  the  force  and  validit}'  of  a  sbitute  staple,  and  that  by  the  rule  of  law  as  laid  down 
in  4  Pep.  .59,  and  6  Rep.  (i5  Hu/gens's  case,  Co.  Rep.  Parker,  260,  262),  a  statute  staple 
shall  not  be  prefeired  to  a  judgment :  and  that  it  has  always  been  understood  that 
an  extent  is  to  be  postponed  to  a  judgment.  Then  there  are  some  other  authorities 
(Hardr.  27.  Roll.  Abr.  1.59)  referred  to,  which  do  not  seem  to  me  to  support  any  such 
proposition.  On  the  first  authority  cited.  Lord  Coke  says,  [351]  "  Nota  reader,  if  A. 
is  bound  in  a  recognizance,  or  statute  merchant  or  staple ;  and  afterwards  a  recovery 
is  had  against  A.  in  an  action  of  debt,  and  .\.  makes  his  executors,  and  dies,  his  executors 
are  bound  by  the  law  to  pay  the  debt  due  upon  the  recovei'y,  although  it  be  puisne, 
before  the  debt  due  by  recognizance  or  statute  ;  because,  although  both  are  records,  yet 
the  judgment  in  the  King's  Court  upon  judicial  and  ordinary  proceeding  is  more 
notoiious  and  conspicuous,  and  of  more  high  and  eminent  degree,  than  a  statute  or 
recognizance  taken  in  private,  and  by  consent  of  the  parties  ;  and  therefore  preferred 
in  judgment  of  law."  Now  that  and  the  cases  referred  to  will,  if  investigated,  be 
found  not  to  apply  to  any  such  question  as  this.  It  is  very  probable,  those  decisions 
might  have  been  right  if  applied  to  questions  of  administration  of  assets ;  but  they  do 
not  seem  to  me  to  apply  to  the  case  at  present  under  our  consideration.  I  take  it 
that  the  clear  and  received  effect  of  the  33  Hen.  VIII.  c.  39,  is  to  put  the  King's  bond 
debts  on  a  footing  with  his  debts  of  record,  so  as  to  give  them  the  effect  of  binding 
the  land,  and  I  never  have  heard  in  this  Court  of  a  distinction  being  made  between 
bond  debts  and  any  other  debts  of  record.  Whatever  rule  may  have  been  understood 
by  Lord  Coke  on  the  administration  of  assets  by  executors,  as  between  subject  and 
subject,  I  think  I  maj'  venture  to  state  it  as  a  clear  and  established  proposition,  that 
the  King's  bond  debts,  which  by  the  statute  of  the  33  Hen.  VIII.  are  made  equivalent 
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to  debts  by  statute  staple,  biinl  the  lands  from  the  dale  of  [352]  the  bonds,  as  all  other 
debts  of  record  do  ;  and  I  never  heard  it  yet  stated  as  law,  tliat  a  subsecjnent  judgment 
obtained  by  the  subject,  should  have  priority  before  the  l\.inj,''s  bond  debts  of  prior 
iliite.  I  really  think  that  such  a  proposition  cannot  be  sustained  ;  for  if  a  mere  judg- 
ment, either  prior  or  subsequent  to  the  King's  bond  debts,  were  to  be  preferred,  it 
would  be  possible  that  debts  of  that  nature  might  never  be  satisfied,  because  every  man 
might  then  by  collusion  give  a  preference  to  a  favoured  creditor,  for  he  might  give  ii 
juflgmeiit,  which  would  totally  defeat  the  effect  of  the  King's  bond  ;  and  that  is  what 
I  have  never  heard  stated  yet.  It  is  quite  impossible  that  the  subject's  execution 
should  have  the  ert'ect  of  binding  the  Crown  from  the  teste  with  regard  to  goods ; 
becau^e,  although  there  be  an  actual  delivery  of  tlie  writ  to  the  Sheritl',  nothing  is 
more  clear  that  till  the  actual  delivery  of  the  land,  or  sale  of  the  goods,  the  Crown  is 
not  bound.  .\s  to  its  bond  debts,  they  are  binding  from  the  date.  As  Ijctween  subject 
and  subject,  if  a  creditor  by  statute  staple  has  once  extended  the  lands  and  goods,  it 
is  quite  impossible  to  say  that  any  judgment  creditor  can  afterwards  suitersede  the 
execution  of  the  extendi  facias. 

The  judgment  of  the  Couit  in  Uppom  v.  Stunriei;  turns  upon  the  construction  of 
the  74th  section  of  the  33d  of  Hen.  VIII.  Mr.  Justice  (ioidd  observes  there,  that  the 
King's  prerogative  might  well  be  allowed,  in  SlrinijefMov'.f  nise,  [353]  (which  he  also 
says,  was  merely  an  extent  on  a  statute  .staple,)  because  the  property  remained  in  the 
Defendant,  or  at  least,  in  custodia  legis,  till  liberate  to  the  I'laintifl'.  So,  I  .say,  hei-u 
the  property  lemained  in  the  Defendant  till  after  execution  of  the  fieri  facias  by  sale. 
In  tile  case  of  Hovke  v.  Bai/rell,  Lord  Ken^'on  .says,  (thus  putting  one  of  the  grounds 
t.akcn  1)3'  Mr.  Justice  Gould  in  the  shape  of  a  quaere)  "  the  point  to  be  considereil  in 
these  cases  is,  in  whom  is  the  property?"  Now,  Mr.  Justice  (lould  does  not  couple 
with  the  [)roposition  stated  by  him  any  thing  in  the  way  of  opinion  that  the  property 
of  the  goods  was  in  the  creditor.  Lord  Kenyon,  however,  su[)plies  this  answer  to  that 
(|Uicre.  Aftei-  saying,  that  whilst  the  property  in  the  goods  is  in  the  King's  debtor, 
if  there  is  an  execution  at  the  suit  of  the  King,  and  another  at  the  instance  of  a  subject 
are  sued  out,  the  former  will  be  preferred.  On  that  principle,  he  observes,  the  case  of 
The  King  v.  Cotton  proceeded.  He  adds,  however,  "  Hut  as,  by  the  common  law, 
abridged  as  it  is  by  the  stjitute  of  frauds,  the  property  of  the  debtor's  goods  is  bound 
by  the  delivery  of  the  writ  to  the  Sheriff;  there  then  remains  no  property  in  the  debtor 
on  which  the  prerogative  of  the  Crown  c;in  attach."  Now,  my  Lord  Kenyon's  pro- 
jKJsition  on  that  point  is  one  wdiich  I  humbly  take  upon  my.sclf  to  dispute.  I  cannot 
assent  to  the  pro[)osition,  that  there  remains  no  longer  any  property  in  the  debtor  after 
seizure  of  his  goods  on  which  the  prerogative  writ  can  attach.  'I'hc  whole  question, 
however,  [354]  is  contracted  by  him  to  that  single  point:  and  it  ai)pcars  to  me  that 
m}'  liortl  Kenyon  felt  the  necessity  of  following  up  Mr.  Justice  Gould's  proposition, 
by  saying  that  the  property  must  be  altered  in  order  to  save  the  sulijecl's  execution. 
But  in  staing  what  he  did,  I  think  Lord  Kenyon  .stated  that  which  the  authorities 
did  not  bear  him  out  in.  If  the  property  were  not  in  the  debtor  aftei'  seizure,  I  would 
ask,  where  the  property  would  be  till  .sale  !  The  judgment  creditor  could  not  bring 
trespass  or  trover,  most  certainly  :  the  .Sheiiff  alone  can  do  this  ;  and  in  ease  of  a  felony, 
the  Sheiiff  only  can  state  that  the  projierty  is  in  him,  which  shows,  that  the  general 
piopcrty  is  not  altered  by  the  .seizure  of  the  Sheritl'.  The  debtoi-  may,  after  seizure, 
l)ay  thedebt  in  satisfaction  of  the  execution,  ami  thereby  bar  the  sale  :  and  where  ho 
pays  the  debt  in  that  stage  of  the  proceeding,  he  requires  no  bill  of  .sale  from  the  Sheriff 
to  re  transfer  the  property,  which  can  only  be  altriliutable  to  this  roison,  that,  in  fact, 
the  pro|)erty  never  had  been  completely  taken  out  of  him.  In  the  notes  in  the  margin 
of  1  )yer,  to  SIrinr/c/rllnw's  rn.sv,  there  is  this,  "  Ivxecution  was  awanled  upon  a  debt.  Tlie 
Sheritl'  by  a  lien  faei.is  took  the  goods  of  the  Defendant,  and,  before  sale,  the  Defcnd.uit 
brought  error,  ami  delivered  a  supersedeas  to  I  he  SherilF.  I'er  Cunnni,  the  I  )efend.inl 
shall  have  his  goods;  for  before  the  sale  the  properly  rontinnes  in  him."  Now,  I 
think  I  may  very  fairly  stJite  this  to  bo  very  high  .lulliorily  ;  because  it  iH  cxtremelv 
well  known,  that  the' marginal  notes  in  Dyer  are  [355]  ascribed  to  one  very  great 
lawyer  at  least,  if  not  more  ;  and  I  believe  it  is  univer.sally  allowed,  that  those  nolos 
carry  with  them  an  .authority  eipial  to  that  of  the  text  itwif.  My  Lord  Iliirdwieke, 
in  the  -Jd  Iviuity  Cases  Abridged  (a),  thus  expresses  himself,  "  But  neither  lioforo  this 

(o)  Lowihal  V.  Tonkins,  2  Eq.  Ca.  Abr.  381. 
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statute  (he  was  speaking  of  the  statute  of  frauds)  nor  siuee,  is  the  property  of  the 
goods  altered,  but  continues  in  the  Defendant  till  the  execution  executed.  The 
meaning  of  these  words,  '  that  the  goods  shall  be  bound  from  the  delivery  of  the  writ 
to  the  Sheriff,'  is,  that  after  the  writ  is  so  delivered,  if  the  Defendant  makes  an  assign- 
ment of  his  goods,  unless  in  market  overt,  the  Sheritl'  may  take  them  in  execution." 
It  is  unnecessary  to  state  that,  perhaps,  few  greater  lawyers  have  ever  existed  in  this 
country  than  my  Lord  llardwicke,  or  were  more  conversant  with  questions  of  this 
kind  ;  and  he  had  lieen  at  that  time  Chief  Justice  of  the  Common  Pleas,  it  is  cleai- 
from  this,  that  Lord  Hardwicke  thought  the  party  might  make  an  assignment,  which 
would  be  good  as  against  the  Sherifl',  if  in  market  overt,  when  otherwise  it  would  not 
be  valid  ;  for  the  Sheriff'  could  take  them  in  execution  wherever  he  might  find  them, 
if  they  had  been  otherwise  assigned. 

There  is  another  very  str'ong  authority  in  the  case  of  SinaUcoinb  v.  CVy.w  and 
liucki'iujliam  in  [356]  Lord  Kaymond's  Keports(((),  and  which  is  also  reported  in 
Salkeld.  There  Lord  Holt  says, — and  it  is  very  material  to  attend  to  this,  because 
very  different  language  is  supposed  to  have  been  used  by  ray  Lord  Holt  on  another 
occasion, — "  If  a  writ  of  execution  be  delivered  to  the  Sheriff  against  A.,  and  A. 
becomes  bankrupt  before  it  be  executed,  the  execution  is  superseded  ;  and,  consequently, 
the  property  in  the  goods  is  not  absolutely  bound  by  the  delivery  of  the  writ  to  the 
Siieriff  '.  But  the  teste  of  the  wiit  binds  against  all  .sales  and  acts  of  the  party 
himself.'  If  that  be  so  in  the  case  of  the  assignees  of  a  bankrupt,  in  whom  the  property 
is  vested  by  [357]  statute,  a  fortiori  would  an  extent,  in  the  case  of  the  King,  super- 
sede the  execution  which  is  not  executed.  And  here  it  is  clear  that  Lord  Holt  is  not 
speaking  of  an  execution  under  a  statute  staple,  but  of  an  execution  at  common  law. 

Mr.  Justice  Gould,  in  the  case  of  Upponi  v.  Sumner,  rests  on  the  authority  of  a 
passage  in  Comyus's  Digest,  .538.  Now,  in  explaining  myself  on  this  particular  point, 
I  would  wish  to  dwell  with  .some  degree  of  particularity  ;  because  I  am  very  desirous 
that  it  may  be  well  weighed  on  the  present  occasion.  Mr.  Justice  Gould  rests  on  the 
authority  of  that  passage  in  Comyns's  Digest,  538  ;  but  the  authorities  which  Comyns 
refers  to,  when  they  come  to  be  looked  at,  do  not  support  his  proposition.  He  hrst 
refers  to  Lcchmere  v.  Tlujioyood*'-,  reported  in  Comberbach,  and  adopted  by  Comyns 
in  his  Digest.  Now,  when  that  case  comes  to  be  looked  into,  I  think  I  may  venture 
to  say,  it  decides  no  such  point :  it  was  a  point  that  could  not  be  decided  between  the 
parties  in  that  case.  That  was  an  action  of  trespass,  brought  by  the  assignees  of  a 
bankrupt  against  the  Sheriffs  of  London  for  taking  the  bankrupt's  goods.  It  is 
extremely  dithcult  to  collect  what  was  the  subject  of  the  argument  in  that  case,  or 
what  the  real  situation  of  the  parties  was.  It  appears  there  had  been  a  race  run 
between  the  Crown  debtor  and  a  subject  creditor,  before  the  commission  of  banki-uptcy 
intervened  ;  [358]  but,  in  this  action,  the  Crown  debtor  and  the  subject  creditor,  by 
accident,  were  on  the  same  side  of  the  question, — they  were  both  resisting  the  claim 
of  the  assignees  of  the  bankrupt ;  and  it  was  quite  impossible,  with  any  degree  of 
propriety,  that  the  question  could  have  been  raised  under  the  circumstances,  between 
the  two  Defendants ;  one  had  sued  under  a  writ  of  fieri  facias,  and  the  extent  had 

(a)  1  Lord  Kaym.  2.51.  1  Salk.  320,  S.  C.  and  5  Mod.  376,  S.  C.  called  Sinallcoin.be 
V.  Buckini/ham  ;  and  12  Mod.  146,  S.  C. ;  Comyns,  35,  S.  C.  ;  and  Carth.  419,  S.  C.  ; 
Comb.  428,  S.  C.  called  Stnallcorn  v.  The  Slmriff  of  London ;  and  Holt,  302,  S.  C. 

■-'  Li  the  report  of  the  same  case  in  5  Mod.  376,  Shower  is  represented  as  saying, 
"  If  the  King's  writ  of  extent  come  out  after  execution,  yet  the  execution  is  superseded, 
and  the  King's  extent  shall  take  up  the  goods;  but  if  the  Sheriff  had  sold  the  goods 
by  bill  of  sale  &c.  the  property  is  altered,  and  shall  not  be  divested  by  the  King's 
writ." 

In  a  note  to  the  same  case  in  Lord  Eaymond,  it  is  remarked  that  "  Mr.  Northey 
said,  arguendo,  that  it  is  the  common  practice  at  this  da}',  that  if  a  fieri  facias  be 
delivered,  and  the  goods  appraised  and  sold,  and  the  wi-it  is  not  returned,  and  an 
extent  for  the  King  comes  out  of  the  Exchequer,  it  will  over-reach  the  former  sale. 
But  per  Curiam,  it  is  a  very  dangerous  practice."  In  the  case  of  The  King  v.  Mann 
(2  Stra.  759),  the  Chief  Baron  (Pengell}'),  speaking  of  Sir  Edward  Northey  having 
given  up  a  point,  observes,  "  he  was  known  to  be  enough  tenacious  of  the  rights  of 
the  Crown." 

*2  Comb.  123,  Show.  12 ;  and  vide  S.  C.  3  Mod.  236,  and  2  Veutr.  169. 
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issued  at  the  suit  of  tlie  C'rown  :  the  assiijnces  of  the  bankiiipt  (lisjnitt'd  lioth,  and, 
ill  Older  to  assert  their  right,  they  brought  an  action  against  tlie  HhcriH';  and  a  great 
deal  is  said  about  the  different  rights  and  arrangements  of  this,  and  language,  quite 
extra-judicial,  is  put  in  the  nioutli  of  my  I^ord  Holt,  which  does  not  appear  to  have 
any  relation  to  the  (juestion  before  the  Court.  Lord  Chief  Baron  Comyns,  thougii  in 
general  a  most  accurate  compiler,  seems  unwarily  to  have  adopted  what  is  there 
attributed  to  my  Ijord  Holt,  and  which,  if  lie  so  expressed  himself,  must  liave  been 
perfectly  obiter  dictum,  l)ecause  it  was  not  necessary  nor  even  relative  to  the  c;iscs. 
The  question  there  was  as  to  the  right  of  the  assignees  of  the  baiiknqit  as  against  the 
private  creditor,  and  the  action  was  brought  against  the  Sheriff,  who  w;us  in  possession 
of  the  goods  by  virtue  of  the  fieri  facias.  It  is  in  a  case  so  circumstanced  that  such 
a  proposition  as  this  is  represented  as  coming  from  my  Lord  Chief  Justice  Holt : — 
"  The  property  of  the  goods  is  vested  b}'  the  delivery  of  the  fieri  facias,  and  the  extent 
afterwards  for  the  King  comes  too  late  :  and  that  on  the  statute  of  [359]  frauds  and 
perjuiies."  This  Lord  Chief  Baron  Comyns  also  states;  but  it  has  reference  evidently 
to  the  case  from  which  he  takes  it.  Now  I  venture  to  say,  that  my  Lord  Holt  never 
did  deliver  any  such  opinion.  It  is  an  opinion  not  only  perfectly  extrajudicial  and 
beside  the  (piestion  ;  but  it  is  moreover  directly  opposed  by  what  he  says  in  the  case 
which  I  have  cited  of  Smalkowli  v.  Cross  (I  Lord  Raym.  252),  where  he  expresses 
an  opinion  directly  the  contrary.  He  there  says,  "  If  a  writ  of  execution  he  delivered 
to  the  Sheriff  against  A  and  A.  becomes  bankrupt  before  it  be  executed,  the  execution 
is  superseded  ;  and,  consequently,  the  projierty  of  the  goods  is  not  absolutely  bound 
by  the  delivery  of  the  writ  to  the  Sheriff."  Besides  this,  we  find  that  in  the  case  of 
Conjjei-  V.  Chilli/,  in  Burrow's  Reports  (1  Burr.  36),  when  that  came  on  to  be  argued 
l)eforc  Lord  Mansfield,  he  observed,  "  Lord  C.  J.  Holt  could  never  say  that  '  the 
property  in  the  goods  vested  by  the  delivery  of  the  fieri  facias,  and  the  extent  for  the 
King  afterwards  comes  too  late.'"  Then  Lord  Mansfield  himself  says,  "No  inception 
of  an  execution  can  bar  the  Crown."  Now  I  cannot  help  giving  more  credit  to  Lord 
Mansfield  for  possessing  greater  knowledge  on  this  subject  at  that  time.  This  was 
one  of  the  first  cases  which  he  decided  on  coming  into  the  Court  of  King's  Bench  ; 
and  he  was  extremely  conversant  with  the  law  on  such  sulijects,  and  he  had  the 
opinion  of  his  great  predecessor.  Lord  Hardwicke,  lieforo  him,  [360]  who  had  so 
recently  decl.ued  his  opinion  on  the  .same  point,  much  to  the  same  effect. 

The  other  cases  cited  by  Comyns  I  have  already  observed  upon,  in  commenting 
on  The  King  v.  Andrew.  I  think  it  is  extremely  clear,  therefore,  that  my  Lord  Chief 
Baron  Comyns  was  not  accurate  when  he  cited  that  case  as  an  authority  for  the  posi- 
tion that  the  mere  delivery  of  the  writ  of  fieri  facias  was  binding  on  the  property  ; 
because  in  that  case  which  he  refers  to,  (The  Kinq  v.  Andrew,)  I  think  it  is  perfectly 
clear,  that  the  execution  was  comj)letely  executed  by  the  suing  out  of  the  elegit,  which 
requires  no  subsequent  award  of  a  liberate  of  the  property.  I  will  not  therefore  make 
any  further  remarks  on  that  case.  As  to  the  judgment  of  Mr.  Justice  (iould,  I  cannot 
help  thinking  that  he  was  also  mistaken  when  he  refers  to  The  Kiwj  v.  IHdrnson 
(Parker,  262):  and  I  will  now  also  refer  to  th.it  case  to  shew  that  it  by  no  niwins 
authorizes  the  j)roposition.  There  was  no  occasion  there  for  a  prior  writ  to  be  served, 
to  give  the  Crown  a  |)reference  to  an  execution  against  the  delitor:  the  Crown  could 
only  sue  in  respect  of  assets ;  and  the  question  was,  how  the  executors  should 
adniini.ster !  The  case  was  this:  A.,  the  testator,  was  indebted  liy  judgment  to  !$., 
and  also  by  bonds  to  C.  and  1).,  and  by  simple  contract  to  K.  ;  K.  being  a  debtor  to 
the  King,  caused  the  debt  due  to  liim'to  be  seized  into  the  King's  hands,  and  then 
a  scire  facias  issued  against  the  executor  of  A.  This  w.is  therefore  in  [361]  its  eircuni- 
stances  a  very  diflerent  ca.se  from  one  in  which  the  Crown  could  have  suc-d  out  a  ilieiii 
clau.sit  extrenium.  The  Chown  proceeded  in  the  common  manner  on  the  lussignnient 
of  a  simple  contract  debt,  subject  to  other  debl.s  of  the  testator,  and  the  Crown  couM 
only  sue  by  scire  facias  :  and  until  the  Clown's  exeeulioii  w.us  sue<l  out  on  the  .scire 
facias,  there  could  be  no  question  arising  upon  the  case  at  all  like  the  cpicstion  whii'll 
is  now  before  us.  In  that  &asc,  before  the  return  of  the  process,  the  bond  creditorH 
had  obtained  judgment  on  their  lioiiils,  and  the  three  judgment.s  were  pleaded  in  min 
plea.  It  is  quite  enough  to  say,  that  the  Court  of  Kxcheqiier  only  dctermineil  in^  that 
case  that  that  plea  was  bad.  However,  the  Court  inthatcji.se  which  Mr.  Justice  (Joiihl 
quotes  asoiie  on  which  Comyns  founds  his  ))ropo.sition,  only  hold  generally,  that,  iii'mmueh 
as  the  one  judgment  was  uncpicstion.ibly  prior  to  the  inception  of  the  Crown's  denmnd, 
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that  is  to  say,  the  judgment  that  had  been  obtained  before  the  assignment  of  the  debt 
to  the  Crown,  and  after  the  death,  that  judgment,  b}'  virtue  of  the  statute  of  33  of 
Hen.  A'lII.,  was  good  against  the  Crown  ;  and  the  Court  were  of  opinion,  that  the 
Defendant's  plea  was  bad,  though  he  might  have  pleaded  the  first  if  he  had  not 
included  the  two  other  judgments  ;  but  as  he  chose  to  put  all  the  debts  together  in 
his  plea,  the  Court  were  clearl}'  of  opinion,  they  were  not  available  against  the  Crown's 
demand  on  the  debt  assigned.  It  was  the  general  opinion  of  the  Court,  that  the  I)c- 
[362]-fendant  might  have  pleaded  the  first  judgment,  but  having  also  pleaded  in  an 
entiie  plea  those  two  latter  judgments,  the  Court  thought  that  the  plea,  being  entire, 
was  bad,  and  the  Crown  had  judgment.  Undoubtedly  in  that  case  a  question  arose 
upon  the  construction  of  that  clause  in  the  statutes  on  which  my  Brother  Wood  has 
founded  some  part  of  his  argument,  but  the  Court  decided  nothing  then  applicable  to 
this  question. 

I  shall  now  bring  to  a  close  whatever  I  had  to  saj'  on  the  present  occasion,  with 
making  an  observation  or  two  on  what  1  consider  to  be  the  proper  construction  of  the 
74th  section  of  the  33  Hen.  YHI.  c.  39.  [Having  read  the  section.]  The  only  doubts 
which  I  have  evei'  entertained  are,  first,  whether  the  mere  circumstance  of  the  prioiity 
of  the  subject's  judgment,  if  it  does  postpone  in  any  case  the  Crown's  execution  till 
such  judgment  be  satisfied,  extends  to  both  goods  and  lands,  or  lands  only  :  and, 
secondl}',  whether  it  extends  to  the  King's  debts  for  penalties  incurred.  Now,  to 
reason  on  the  clause  itself,  I  should  be  inclined  to  say  that  its  meaning  was,  that 
where  the  Crown's  suit  is  once  commenced,  or  process  awarded, — as,  for  instance,  an 
extent  sued  out, — there  shall  be  no  race  between  the  Crown  and  a  private  person,  to 
get  first  hold  of  the  property  ;  and  that  the  Crown  shall  not  be  imposed  upon  through 
fraud  or  collusion.  It  means  that  the  Crown's  debtor  should  have  preference  to  any 
other  creditor  ;  but  that  where  a  party  has  ob-[363]-tained  a  previous  judgment,  this 
special  preference  of  the  Crown's  suit  shall  not  have  place,  if  it  be  followed  up  by 
immediate  execution  being  executed.  The  clause  does  not  say  that  the  subject  shall 
have  prior  execution.  It  leaves  him,  therefore,  only  the  full  benefit  of  his  judgment, 
and  the  Crown  must  proceed  without  an\'  benefit  from  this  statute,  as  by  common  law 
it  had  a  right  to  proceed  :  and,  in  like  manner,  the  party  may  avail  himself  of  his 
judgment.  To  say  that  the  act  binds  goods  as  well  as  lands,  if  the  Crown  do  not 
commence  its  suit  before  the  subject  has  got  judgment,  would  be  to  give  the  creditor 
by  this  statute  an  advantage  against  the  Crown  which  he  could  not  have  against  anj' 
other  individual.  The  true  meaning  of  the  clause  I  take  to  be  plainly  this :  the  mere 
commencement  of  the  Crown's  suit  shall  bind  the  property  ;  but  where  there  is  a 
previous  judgment,  the  party  shall  have  all  the  benefit  of  that  judgment  which  he 
could  derive  from  a  due  prosecution  of  it  to  execution,  which  I  take  to  mean  the 
perfecting  of  that  execution.  I  take  this  to  be  the  meaning  of  the  Act  of  Parliament 
the  rather  that  it  would  be  quite  monstrous  to  suppose  that  any  person  who  may  be 
a  ei'editor  of  the  debtor  to  the  Crown,  may  by  merely  getting  a  judgment  under  any 
circumstances  whatevei-,  (which  judgment  would  stand  recoided  at  all  times,  not  only 
against  the  present  and  future  debts  of  the  Crown,  but  against  all  antecedent  debts  by 
simple  contract)  and  by  that  alone  bar  the  Crown's  suit  from  ever  having  effect — 
and  that  not  only  on  the  land,  but  even  on  [364]  the  goods  of  the  Crown-debtor.  It 
seems  to  me  to  be  quite  impossible  to  put  such  a  construction  on  the  statute.  It 
strikes  me  that  the  plain  sense  and  meaning  of  the  clause  is  this, — that  there  shall  be 
no  race  run  been  the  Crown  and  the  subject ;  and  to  prevent  that,  it  has  provided 
that  in  eoncui'rent  suits,  the  Crown  shall  have  prior  execution,  and  even  that  it 
shall,  in  such  case,  supersede  the  inchoate  execution  of  the  bona  fide  creditor, — but 
if  he  proceed  with  diligence  to  complete  his  execution,  and  take  the  fruits  of  his 
judgment  before  the  Crown's  suit  has  commenced,  he  shall  have  the  full  advantage  of 
it,  notwithstanding  the  Crown's  demand.  I  was  at  one  time  very  much  inclined  to 
think,  that  that  clause  would  give  the  Crown  a  right,  even  afterexecution  executed,  till  in 
The  Atlwney-Geneml  v.  Fwt,  the  Court  held  the  contrary  ;  but  they  so  held  in  that  case 
because  there  the  property  was  actually  changed  by  the  completion  and  perfection  of 
the  execution*.     "The  best  construction  [365]  I  can  put  upon  the  clause  is,  that  the 

*  Tlie  Attorney-General  v.  Fart,  Esq.  Trin.  Term,  1804.— Where  a  Sheriff  has  seized 
the  goods  of  a  debtor,  under  a  fieri  facias  delivered  to  him  by  a  judgment  creditor, 
and  has  executed  a  bill  of  sale  of  them  to  the  creditor,  and  given  him  possession,  a 
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judgment  shall  oiih'  he  efloctive  if  it  be  proceeded  with  and  completed  prior  to  the 
commencement  of  the  Crown's  snit :  if  it  is  subsequent, the  Law  postpones  it  in  favour  of 
the  Crown,  as  soon  as  the  [366]  Crown's  suit  is  commenced.  Even  if  it  be  prior,  the  act 
does  not  mean  to  saj',  that  the  sul)ject  shall  have  not  only  a  judgment,  but  an  execution 

levari  facias,  issued  by  the  Crown,  on  a  judgment  entered  up  for  penalties  incurred 

by  the  debtor  for  frauds  on  the  Revenue,  under  a  verdict  obtained  on  an  informa- 
tion, filed  Ijefore  the  subject-creditor's  judgment,  comes  too  late  ;  for  the  property 
in  the  goods  becomes,  by  the  l)ill  of  sale,  completely  altercfl. — In  such  a  case  the 
Sheriff'  may  well  return  nulla  bona. — If,  however,  any  of  the  goods  included  in  the 
l)ill  of  sale  have  been  made  chargeable  with  the  duties  of  Excise  in  arre;ir,  on  a 
breach  of  the  Revenue  Laws,  on  which  the  information  was  founded,  the  Crown  will 
be  entitled  to  a  verdict  for  the  value  of  those  notwithstanding  the  sale  ;  and  the 
returti  of  nulla  bona  will  not  be  a  good  retuin,  as  to  them. 

[I!efcn-ed  to,  Attmney-General  v.  Triieman,  184."?,  11  M.  &  \V.  721.] 

In  this  case  an  information  had  been  filed  (Hilary  Terra,  40  Geo.  3)  by  the 
Attorney  General  agaitist  the  Defendant,  as  Shcrifl"  of  the  County  of  Wilts,  in  the 
nature  of  an  action  for  a  false  return  made  b}'  him  to  a  wiit  of  levari  fiicias,  issued 
against  David  Powell,  for  levying  £14,')0fl  recovered  by  the  Crown,  on  an  information 
against  him  for  frauds  on  the  Kcveiuie,  in  his  business  of  a  paper  manufacturer. — On 
the  trial  (■■30th  May,  1800)  a  vci'dict  was  found,  subject  to  the  opinion  ot  the  Court  on 
certain  points  arising  out  of  the  evidence,  and  it  was  made  a  sjiecial  case.  The  case 
stated  that  judgment  had  ))ccu  entered  up  against  Powell  in  Trinity  Term,  40  (Jeo.  3. 
On  the  21st  June,  1800,  the  writ  of  levari  facias  was  issued,  and  delivered  to  the 
Shorifi'  on  the  2;?d,  commanding  him  to  enter,  and  levy  that  sum  on  the  goods  and 
chattels,  lands  and  tenements  of  the  Defendant  Powell  ;  and,  if  they  should  be 
insuflicient,  to  take  his  body. 

On  the  2d  -July,  1800,  the  Sherifl"s  officers  entered  on  the  Defendant's  premises, 
where  he  fouml  divers  goods  and  chattels,  amongst  which  were  materials  and  utensils 
for  making  paper,  to  the  value  of  £10  ;  all  of  which  goods  and  chattels  were  included 
in  the  bill  of  sale  thci'einaftcr  mentioned  to  have  been  made  thereof  by  the  Sheritr  to 
Charles  Ward. 

It  also  stated  that,  on  the  24th  Ajiril,  179;i,  Powell  had  executed  a  bond  to  Ward, 
in  £490,  conditioned  to  pay  £24.5,  and  interest.  On  the  2.'3d  of  May,  1800,  Powell 
executed  a  warrant  of  attorney  to  Ward,  to  enter  up  judgment  by  confession  for 
£G63  7s.  lid.  ;  and,  on  the  same  day,  judgment  was  entered  up  thereon,  and  a  fieri 
facias  i.ssued,  endorsed  to  levy  £331  13s.  lUd.  besides  &c.  On  the  25th,  that  writ 
was  delivered  to  the  Sheriff;  and,  on  the  27th,  he  entered,  and  levied  under  it.  On 
the  31st  the  Sheiiff  took  a  bond  of  indemnity  from  Ward,  and  executed  a  l)ill  of  .sale 
to  him  of  all  the  goods  and  chattels  taken  under  the  fieri  facias,  an<l  stilted  to  bo  then 
in  the  possession  of  Powell,  in  consideration  of  the  sum  of  £17(i  IDs.  7d.,  the  value 
thereof  as  appraised,  according  to  a  schedule. 

The  case  stated  that  possession  of  the  said  goods  and  chattels  was  thereupon 
ilclivered  to  Ward,  and  that  they  all  remained  in  the  Sheriffs  b.ailiwick  at  th"  time  of 
the  delivery  of  the  Crown's  execution,  and  the  return  made  thereon,  which  wius,  "that 
Powell  had  not  any  goods  or  chattels,  lands  or  lonemcnt.i,  in  his  l)ailiwi(k.  whereon  \'c. 
nor  was  he  to  be  found  iVc."  The  value  of  the  materials  and  utensils  for  making 
|)il)ci'  was  stated  to  be  £10,  and  the  residue  of  the  goods  .tc.  £10(1  I'.fs.  7d. 

If  the  Court  should  be  of  opinion  with  the  Crown  on  the  whole,  the  verdict  was  to 
lie  entered  for  the  Crown  generally  :  —if  on  the  <|ue.stion  of  the  utensils  only,  the 
verdict  to  be  entered  for  £10:  if  they  shoidd  determine  in  favour  of  tiio  ilefon- 
dant.  On  both  points  the  verdict  w'a.s  to  be  entered  for  him,  ami  tin-  [...--t.M 
delivered  to  him. 

The  case  was  argued  in  Michaelmas  Term,  (22d  Nov.)  1803,  by 

Wood,  for  the  Chown,  and  by 

Burrough,  for  the  Defendant. 

On  the  |)ai  t  of  the  Crown  it  was  urged,  on  the  first  point,  that  this  cjiso  was  (piilo 
distinguishable  from  those  of  rppom  v.  Sumun\  i\w\  Ilnrkf  v.  Pui/nU ;  bocjumc  lliis 
w,is  not  llie  ca.se  of  an  extent,  but  of  a  suit  by  the  Crown  for  the  recovery  of  a  debt, 
ami  theieforo  rather  came  within  the  principle  of  the  decisions  in  the  vmoauf  IMIn  v. 
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also,  in  preference  to  the  Ciown,  whether  he  follow  up  his  judgment  in  earnest  and  with 
[367]  due  diligence  or  not.  It  only  intends,  that  the  subject's  judgment  shall  proceed 
unirapeached  by  the  Crown,  if  it  can  be  peifected  and  rendered  available  before  the 
Crown  comes  in,  just  as  it  is  in  the  case  of  any  othei'  creditor ;  because  [368]  we 
know  it  is  every  day's  practice,  that  if  A.  has  judgment  of  one  year,  and  B.  has  another 
of  a  following  year,  by  using  due  diligence  the  sulisequent  judgment  may  be  rendered 
available  [369]  to  B.  in  preference  to  the  prior  judgment  of  A.  if  he  neglect  to  execute 
it.  It  is  impossible  to  understand  the  statute  to  mean  that  the  Crown  was  to  be  put 
in  a  worse  situation  than  any  other  creditor. 

Butler  (1  East,  338),  and  The  Attorney-General  v.  Aldersey  (1  East,  342),  from  the 
Exchequer  (cited  in  support  of  the  argument  on  the  part  of  the  Crown,  in  the  case  of 
Butler  V.  Butler,  and  there  reported),  where  it  had  been  held,  that  the  Crown's  execu- 
tion on  judgment,  in  a  suit  for  penalties,  commenced  prior  to  the  subject's  suit,  is 
entitled  to  priority  even  under  the  74th  section  of  the  33d  Hen.  VIII.  c.  39. 

['I'he  Court  enquired  during  the  argument,  whether  it  was  meant  to  be  contended, 
that  a  suit  commenced  by  the  Crown  before  judgment  obtained  by  the  subject,  would 
have  the  ett'ect  of  staying  the  subject's  execution,  if  the  sheriff"  should  have  notice 
of  the  suit  pending,  and  whether  the  sheritT  might  return  that  fact : — and  the  Counsel 
for  the  Crown  stated  that  it  was.] 

On  the  second  point  it  was  contended  that,  as  by  the  statutes  on  which  the 
information  against  Powell  was  founded  (28  Geo.  III.  c.  37,  sec.  21,  and  34  Geo.  III. 
c.  20,  sec.  27),  the  materials  and  utensils  are  made  liable  to,  and  chargeable  with,  the 
duties  of  excise  in  arrear,  the  Crown  had  a  Hen  on  them,  into  whose  hands  soever 
they  might  at  any  time  and  by  any  means  come ;  and  therefore  the  Crown  would  be 
entitled  to  a  verdict  for  the  value  of  the  utensils  at  the  least. 

For  the  Defendant  it  was  contended  that  a  bill  of  sale  having  been  executed  by 
the  Sheriff  to  the  judgment  creditor,  and  the  possession  of  the  goods  &c.  delivered 
to  him  thereupon  before  the  extent  came  into  the  Sheriff's  hands,  the  subject's  execution 
was  then  executed,  and  the  propei-ty  was  thereby  completely  altei'ed  :  and,  conse- 
quently, the  Crown's  execution  came  too  late  :  for  the  Defendant,  when  the  levari 
facias  came  to  the  Sheriff's  hands,  had  then  no  goods  and  chattels  in  his  bailiwick  on 
which  he  could  levy  :  therefore  the  return  of  nulla  bona  was  a  good  return. 

On  the  second  point  it  was  contended  that  the  special  case  had  not  stated  enough 
to  enable  the  Crown  to  claim  the  value  of  the  materials  and  utensils,  said  to  be  charge- 
able with  the  duties  in  arrear ;  for  thej'  did  not  appear  to  have  been  in  the  custody  of 
the  Defendant  when  the  levari  facias  was  sued  out,  and  it  could  not  be  said  that  those 
things  were  liable  from  the  moment  of  filing  the  information. 

Wood  replied. 

Cur.  adv.  vult. 

In  Trinity  Term,  1S04,  the  Court  delivered  their  judgment  in  this  case.  They 
held,  that  the  execution  of  the  subject  had  been  finally  and  completely  executed  by 
the  execution  of  the  bill  of  sale  to  Ward,  the  judgment  creditor,  and  the  delivery  of 
possession  to  him  under  it ;  and  that  it  had  therefore  divested  the  property  in  all  the 
goods  and  chattels  which  had  been  seized  under  the  fieri  facias  out  of  the  debtor, 
except  in  the  materials  and  utensils  for  making  paper ;  with  respect  to  which,  they 
held,  that  the  statutes  gave  the  Crown  an  indefeasible  lien  on  them,  and  that,  conse- 
quently, they  could  not  be  taken  or  disposed  of  under  the  subject's  execution,  whilst 
any  part  of  the  excise  duties  were  in  arrear. 

On  the  first  point,  therefore,  they  determined  that  the  Crown's  execution  could 
not  be  considered  as  over-riding  the  subject's,  after  it  had  been  thus  executed,  and 
that,  for  that  reason,  the  verdict  should  be  entered  for  the  Defendant  as  to  all  the 
goods  and  chattels  seized,  except  the  materials  and  utensils  for  making  paper,  and  as 
to  those  the  verdict  to  be  entered  foi'  the  Crown. 

When  the  Court  were  about  to  deliver  their  opinion,  Mr.  Baron  Graham  is  under- 
stood to  have  been  disposed  to  difi'er  from  the  rest  of  the  Couit  on  the  first  point ; 
but  his  Lordship,  in  deference  to  their  greater  experience  on  stich  questions,  did  not 
press  his  arguments,  but  3'ielded  to  the  weight  of  authoiity  opposed  to  them  in 
the  judgment  of  the  majority  of  the  Court. 

As  to  the  £10,  therefore,  the  Court  ordered 

Judgment  to  be  entered  for  the  Crown. 
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I  liiivc  cited  the  :uitliiiiilifs  on  which  I  rest  my  jiiilgineiit.  The  genctal  ar^'iiraeiit 
that  I  rel}'  on  undoubtedly  is,  that  at  the  dale  of  SlrbtijifcUmo's  aige,  it  was  held,  and 
has  ever  since  been  invariably  recognized  as  law,  that  until  the  subject  who  has  begun 
his  suit  has  perfected  his  judgment  l)y  a  complete  and  absolute  execution,  the  Crown's 
process  docs  not  come  too  late.  1  may  carry  it  further  and  .say,  that  the  law  is  the 
same  with  respect  to  elegits.  That  I  t^ke  to  have  been  the  clear  sense  of  the  Court 
in  The  King  v.  Andrew  (Hardres,  2.3).  There  is  also  a  case  reported  by  my  Lord  Holt 
{Tyson  V.  Pagke,  Holt,  318),  which  plainly  shews  that  they  make  no  distinction 
between  the  common  law  execution  by  elegit,  and  the  common  law  execution  by  fieri 
facias.  The  great  question,  however,  and  the  sole  question,  as  it  appe<ars  to  me,  is, 
whether  from  the  mere  circumstance  of  a  seizure  having  been  made  under  the  tier! 
facias  it  can  be  .said,  that  the  property  is  divested  out  of  the  debtor.  Now,  I  admit 
that  my  Brother  Wood  has  cited  some  eases  on  that  point  which  require  consideration, 
but  I  really  do  not  recollect  that  any  one  of  them  goes  directly  to  determine  the  point. 
I  must,  however,  claim  the  same  attention  for  those  cases  which  I  have  cited,  notwith- 
standing the  great  authoiity  [370]  of  my  Lord  Kenyon,  to  shew  that  the  mere  .seizure 
of  the  goods  by  the  Sherifi'does  not  divest  the  property  fi-om  the  del)tor  of  the  Crown, 
but  that  the  property  in  the  goods  still  remains  in  him  till  actual  sale.  I  will  not 
take  up  the  time  of  the  Court  by  referring  to  those  cases  again  ;  but  I  consider  that 
the  case  of  Clerk  v.  Jt'itlur.i  (6  Mod,  290),  the  principal  authoi'ity  which  was  cited  bj' 
my  Brother  Wood,  does  not  go  the  whole  length  of  the  proposition.  It  only  establishes, 
that  where  the  debtor  had  suffered  judgment  by  default,  notwithstanding  the  change 
of  hands  by  the  appointment  of  a  new  Sheriff',  he  should  not  be  suttered  to  defeat  the 
claim  of  the  administrator  by  a  demand  of  restitution  by  scire  facias  ;  but,  in  that  case, 
they  need  not  have  contended  that  the  property  was  out  of  him  ; — that,  I  think,  was 
inaccurate,  and  I  prove  it  to  be  so  by  the  contrary  authorities  which  I  have  cited. 
The  main  point  of  the  decision  in  that  case,  however,  I  think  was  perfectly  right; — 
that  a  creditor  shall  not  himself  stop  the  progress  of  an  inchoate  judgment  against 
him  l)y  such  means  as  were  resorted  to  by  the  Defendant  under  the  eircumstjuiees  of 
that  ease. 

Upon  the  whole,  it  does  seem  to  me  that  I  am  possessed  of  very  strong  authorities 
to  shew  that  it  is  not  the  effect  of  a  seizure  by  the  Sheriff  to  cause  a  transfer  of  the 
property.  If  it  does  not  divest  the  pioperty,  the  execution  is  not  thereby  [371] 
complete,  as  it  is  not  executed,  and  if  it  be  not,  I  am  of  opinion  that  the  Crown's 
process  is  not  too  late. 

I  can  perceive  but  very  little  difference  between  this  case  and  that  of  The  Kimi  v. 
Cotton.  It  is  true,  that  that  was  a  case  of  distress,  and  di.strcss  in  its  elTcctivo  form 
is  certiiinly  given  by  Act  of  Parliament.  In  truth,  after  all  the  time  and  trouble 
spent  in  the  examination  of  these  cases,  and  the  various  topics  of  this  tedious  enquiry, 
it  comes  to  this  (piestioii  :  Docs  the  seizure  by  the  Sheritf  under  the  fieri  facias  oijcrate 
so  as  to  effect  a  change  of  the  ])roperty  of  the  i)arty  ?  in  f)ther  words,  is  the  execution 
coni])letc  till  the  .sale,  t-o  as  to  tr.uisfer  the  property  f  For  if  it  be  then  complete,  and 
if  the  property  lie  thereby  divested,  the  Crown  process  is  certainly  loo  late.  If  it  is 
not  divested,  the  execution  not  being  completed  till  the  sale,  then,  according  to  the 
authorities,  in  my  opiinon,  the  Crown  process  is  not  too  hite  ;  for  the  priweedings 
are  concurrent,  and  the  Crown's  execution  must  be  preferred. 

Kirif.\Kl)S,  Lord  Chief  Baron.  This  is  a  question  of  very  great  importanc'c  to  the 
public  ;  and  it  certJiinly  is  atlenrled  with  very  considerable  <lillieulties.  I  understand 
th.it  it  is  not  intended  "to  be  left  in  this  Court :  and  it  is  necessary,  in  order  to  iilford 
facility  to  the  further  investigation  of  it,  that  1  shoulfl  give  an  opinion  pro  fornia 
against  my  Brother  Wood's  otherwi.se  the  qiiestiiui  must  reniain  here.  Withimt 
cn-[372]  teriiig  into  a  revision  of  all  the  .arguments-  I  feel  it  impossible  for  my  own 
part  to  decide  against  the  detcrniination  in  '/'/(/■  Kinij  v.  //V//.s  njul  .lllniitl.  'I'hnt 
was  a  solemn  deci.sion  of  this  Court.  It  was  very  deliberately  argued  and  well  con- 
sidered, and  it  was  a  very  elaborate  judi^mentof  the  whole  {\)urt,  who  were  uimniniouH 
in  it.  They  took  into  consideration  .ill  the  eases  that  had  been  decided  before,  Home 
of  which  support  a  contrary  doctrine  undoubtedly  ;  and  they  overruled  tho.so  ciweH 
so  far  as  they  contradicted  "the  decision  in  Thr  Kintj  v.  Il'rlln  uwl  .IllnuJI.  Since  thai 
time,  a  great  many  ca.ses  of  the  same  deseii])tion  have  conio  before  the  Courtfl  ;  Rome 
of  them— indeed,  I'nanv  of  them— since  I  have  had  the  honour  of  silting  on  the  Bciicb. 
In  all  those  the  Court  have  either  (as  it  were)  tnritly  acted  on  The  King  v.  lydh  and 
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Alhmlt,  or  sometimes  they  have  suffered  a  discussion,  rather  reluctantly  I  believe, 
with  respect  to  the  weight  which  was  due  to  that  case.  I  happen  to  have  in  my  note- 
book the  case  of  The  King  v.  Shiper  and  Allen  *,  in  Michaelmas  Term,  1818,  when  this 
question  was  argued,  although  on  motion,  with  all  the  solemnity  with  which  the 
present  has  been  argued  ;  and  although  I  have  heard  an  able  argument  to-day  against 
the  decision  that  was  then  pi'onounced,  I  must  presume  to  say,  that  I  hardly  ever 
heard  at  the  bai'  a  more  able  argument  than  that  of  Sir  William  Owen,  and  yet  the 
Court  said  that  they  would  abide  by  The  King  v.  JFells  and  Allantt.  Now,  [373]  that 
being  the  course  which  this  Court  has  taken,  I  do  not  feel  myself  at  liberty  on  this 
occasion,  nor  am  I  called  on,  to  decide  against  that  case.  We  have  been  told  that 
there  has  since  been  an  opinion  enteitained  contrary  to  the  decision  in  that  ease. 
Whether  that  was  so  or  not  I  do  not  know  ;  but  I  cannot  take  as  an  authority  merely 
the  supposed  inclination  of  a  Judge,  or  more  Judges  than  one  :  but  there  has  certainly 
been  no  subsequent  decision,  beyond  all  question,  against  llie  King  v.  WeWs  and  Allnutt. 
That  being  so,  I  abide  liy  that  decision,  as  I  think  myself  bound  to  do  on  the  present 
occasion.  I  do  not  mean  to  sav,  that  I  do  not  feel  that  there  is  a  great  deal  of  diffi- 
culty in  that  case.  At  present  I  think  the  decision  is  right ;  but  I  have  heard  so  much 
to-day,  and  heretofore  when  it  was  so  well  put  in  the  able  manner  in  which  it  was 
argued  by  Sir  William  Owen,  that  I  feel  considerable  diffidence  on  the  subject ;  and 
therefore  I  do  not  at  all  bind  myself  to  abide  by  the  decision  in  The  King  v.  Il'ells  and 
Allnutt,  when  it  may  come  on  to  be  heard  elsewhere,  so  that  the  opinion  of  the  other 
Judges  may  be  had  ;  but  at  present,  under  these  circumstances,  I  consider  myself 
bound  to  adopt  the  conclusion,  and  to  abide  by  the  case  of  The  King  v.  irella  and 
Allnutt,  whatever  difticulty  I  may  feel  in  so  doing.  I  therefore  agree  with  my  Brother 
Graham  and  my  Brother  Garrow,  that  there  must  be 
Judgment  for  the  Crown. 

[374]    Observations  on  the  foregoing  C.'Vse. 

The  question  of  whether  the  property  in  the  goods  of  the  debtor,  seized  under  a 
fieri  facias  by  the  Sherifi',  be,  by  the  act  of  seizure,  divested  out  of  him,  has  been 
treated  necessarily  throughout  the  argument  in  this  case,  as  being  the  first  question 
to  be  disposed  of,  if  indeed,  it  be  not  absolutely  a  preliminary  question  ;  because  if 
that  were  so,  the  second  and  principal  question  in  the  ease  would  not  arise.  In  all 
the  former  discussions  of  the  points  now  brought  before  the  Court,  the  enquiry  on 
the  first  appears  to  have  been  limited  to  whether  the  property  was  altered  by  the 
delivery  of  the  writ  of  fieri  facias  to  the  Sheriff',  as  a  consequence  of  its  being  one  of 
the  effects  of  such  deli\'ery  to  bind  the  goods  by  virtue  of  the  Statute  of  Frauds.  In 
this  case,  that  enquiiy  has  been  extended  in  a  very  material  respect,  so  far  as  to  make 
it  now  necessary  to  determine  whether  actual  seizure  by  the  Sheriff',  effects  such  an 
alteration  of  the  property  as  to  divest  it  altogether  out  of  the  debtor,  and  leave  nothing 
on  which  subsequent  process  of  any  sort  can  attach. 

Upon  that  point,  it  is  apprehended  that,  in  the  case  of  the  Crown,  where,  by  the 
pierogative,  even  the  remnant  of  a  right  or  an  equity  is  sufficient  to  let  in  the 
Crown's  claim  and  render  the  goods  liable  to  be  taken,  it  is  not  enough  that  there 
should  be,  as  a  necessary  result  of  the  seizure,  [375]  a  mere  alteration  of  the  property, 
to  whatever  extent  it  may  be  eft'ected  short  of  an  absolute  divesting  of  the  whole,  so 
as  to  oust  the  Crown  ;  and  it  may  even  be  doubted  whether  the  whole  property 
should  not  be  completely  transferred  to  some  other  person  than  the  debtor  ere  the 
right  of  the  Crown  can  be  entirely  defeated ;  because,  it  is  conceived,  the  Crown  may, 
by  the  prerogative,  seize  in  transitu,  so  as  to  intercept  the  transfer  of  the  property, 
even  while  in  the  act  of  passing  from  its  debtor  to  his  creditor.  Whatever  may  be 
the  consequence  of  the  delivery  of  the  fieri  facias  to  the  Sheriff',  in  this  respect,  there 
can,  it  is  conceived,  be  no  doubt  that  a  seizure  by  the  Sheriff"  under  it,  has  the  eff'ect 
of  making,  in  a  certain  degree,  an  alteration  in  the  property  in  the  goods  :  it  at  least 
diminishes  the  debtor's  property  in  them,  so  far  as  that  his  former  complete  and 
absolute  ownership,  by  virtue  of  which  he  might  have  used  or  have  disposed  of  them 
as  he  pleased,  without  lawful  control,  is  thereby  abridged  to  a  certain  degree,  inasmuch 
as  the  entire  dominion  over  them  is  no  longer  in  the  Defendant  after  seizure,  and  his 

*  Vide  ante,  vol.  vi.  p.  114. 
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right  is  thoreby  .ilso  still  further  dimiiiishcd  In-  the  absolute  transfer  of  a  special 
property  in  them  to  the  Sheritt',  who  has  thereby  not  only  the  possession,  but  the 
right  of  possession  pro  teinpoic,  as  being  in  the  lirst  insUuiee  custos  rerum  in  custodia 
legis.  In  the  mean  time,  however,  the  general  property,  subjeet  to  abridgment  by 
the  intervention  of  such  special  i-ight,  must  be  either  in  the  Defendant  or  the  PlaintilV, 
or,  as  Mr.  Justice  [376]  Powell  (6  .Mod.  iOS)  says,  it  must  be  in  abeyance.  But  .-is 
the  Defendant  has  still,  it  is  presumed,  at  least  a  right  of  property,  and  may  at  any 
moment  of  time  awjuire  a  right  of  possession  also,  (which  no  other  poison  could  do) 
even  u])  to  the  vcvy  last  instant  of  the  .Sheriff's  custody,  and  may  then,  by  making  a 
tender,  hinder  and  sto])  the  sale  {The  Kimj  v.  Bird,  2  Show.  87),  it  should  seem  that 
the  property  is  not  actually  divested  out  of  him  by  the  mere  rightful  amotion  of 
actual  possession,  and  the  consequently  necessary  suspension,  or  rather  restriction, 
by  the  effect  of  the  process  of  the  law,  of  that  entir-e  dominion  over  them  which  ho 
previously  had  as  absolute  owner ;  still  less  as  it  transferred  to  the  Plaintiff.  The 
Defendant,  it  is  apprehended,  could  sell  the  goods  to  a  purchaser,  subject  to  the 
Plaintitfs  and  Sheriff's  demands  against  him,  and  the  sale  would  give  to  the  purchiiser 
a  right  to  have  a  transfer.  If  it  weie  a  real  chattel  which  had  been  seized,  or  a  term 
in  land,  perhaps  the  Defendant,  on  a  bill  for  a  specific  performance  of  a  contract  for 
sale  of  the  terra,  executed  while  it  was  in  the  Sheriff's  custody,  would  be  decreed  to 
convey  the  premises  ;  and  that  he  would  not  be  compellable  to  do  if  he  had  not  some 
right  remaining  in  himself  at  the  time  of  the  contract  entered  into.  He  has  still  the 
jus  in  re,  and  may  at  any  time  acquire  the  jus  ad  rem.  So,  if  there  should  be  more 
goods  taken  by  the  Shcrili'  than  would  suHice  to  satisfy  the  demands  to  which  they 
were  subject  in  his  hands,  [377]  the  Defendant,  after  satisfaction  of  the  execution 
out  of  the  produce  of  the  .sale  of  the  goods,  would  be  entitled  to  the  surplus,  without 
bill  of  sale,  or  any  act  to  be  done  on  either  side,  but  delivery,  or  rather  restitution  ; 
for  that  is  more  necessary  to  release  the  Sheriff'  that  to  entitle  the  party.  The  Sheriff 
has  often  been  said  to  be  trustee  during  his  possession  :  if  so,  he  is  trustee  for  the 
Defendant ;  and  although,  perhaps,  to  the  amount  of  the  Plaintiffs  ilemand  he  may  be 
trustee  for  the  Plaintiff  also  ;  yet  it  would  be  limited  to  that  amount  only,  whilst  he 
is  a  trustee  foi'  the  Defendant  in  respect  of  the  whole  ;  for  he  has  an  interest  in  the 
whole  at  all  times,  as  well  in  any  surplus  as  in  what  should  be  necessary  to  satisfy  the 
Plaintifl";  because,  as  that  goes  in  discharge  of  his  debt,  he  has  still  an  interest  in 
having  it  so  applied,  and,  con.se(|uently,  in  the  goods  themselves  so  far,  Jis  much  as  in 
the  rest,  if  there  should  be  .any  surplus  remaining,  over  and  above  what  would  satisfy 
the  debt.  And,  although  the  Sheriff  may  clearly  maintain  trover  during  the  continu- 
ance of  his  right  of  pos.session,  the  Defendant,  it  is  apprehended,  might  .al.so  sui)|)ort 
such  an  action  for  a  conversion,  even  during  the  ])o.ssossion  by  the  Sheriff,  after  satis- 
fying the  execution  ;  and  if  he  should  release  the  Sheriff,  he  might  avail  himself  of  his 
evidence  in  such  an  action. 

If,  then,  the  ileblor  has  the  property,  or  the  right  of  property,  with  a  qualified  con- 
ditional right  of  possession,  it  is  ai)prehended  that  there  is  a  sufficient  int«rost 
remaining  in  him  on  which  [378]  the  prerogative  right  of  the  Crown  (which  roai^lios 
all  the  property  of  the  debtor,  and  his  right  thereto,  whether  that  l>e  merely  the  jus 
in  le  or  jus  ad  rem)  may  attach.  It  has  been  even  considered  by  some,  that  the 
money  aiising  from  the  .sale  of  a  Crown  debtor's  effects,  taken  in  execution,  is  lialile, 
in  the  hands  of  the  Sherifl',  to  this  process  of  the  Crown  till  actually  jiaid  over  to  the 
Plaintifl'(«).  In  strictnes-s,  undoubtedly,  the  money  levied  by  the  .sale  should  be 
brought  into  Court  (/j);  although,  by  permis.sion  of  the  Courl,  the  Sheriff  may  lie 
allowed  to  return  that  he  has  paid  the  money  to  the  Plaintiir(r) ;  and  on  that  grouml 
it  is,  [jcrhaps,  that  it  has  been  considered,  that  even  money  jn-oduced  l)y  the  Halo  of 
goods  seized  under  .i  fieri  facias  is  not  out  of  the  reach  of  the  j)aramonnt  chiiniH  of 
the  Crown,  whilst  in  the  custody  of  the  law,  which  it  is  till  paid  over  to  the  judgment 
crcditoi'. 

The  ])rinci|)al  .(uestion  in  the  case,  however,  i.s,  whether  the  |)articnlar  mode  of 
proceeding  by  immediate  process  of  extent  in  aid,  resorted  to  in  the  present  instance, 
under  the  circumstances   of  this  case  (it   being  assumed    t»    have  boon  previously 

(a)  Note  to  SmuUcomhr  v.  Crosx,  1  Lord  Itayni.  Ili-p.  202. 

\h)  2  Bae.  Ab.  tit.  Execution,  (C.)  4,  vol.  ii.,  p.  3.02. 

(i:)  The  Kiny  v.  Bird,  2  Show.  87.     Cannon  v.  Smilmml  and  00ifr»,  3  l.cv   201. 
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authorizerl  l)y  law,  as  foiiiided  on  the  acknowledgerl  prerogative  of  the  Crown)  has 
not  been  so  restricted  by  the  79th  section  of  the  statute  of  the  33d  Hen.  VIII.  c.  39, 
as  to  be  pre-[379]-cluded  whei'ever  the  subject  has  obtained  judgment  [or,  at  least, 
where  the  Sheriti'  has  seized  the  debtor's  goods  under  a  fieri  facias  on  such  judgment] 
before  the  Crown  has  commenced  proceedings  *. 

On  that  Cfuestion  the  following  suggestions,  relating  to  topics  not  adverted  to  in 
the  course  of  the  arguments  or  the  judgments  in  this  case,  are  here  offered  to  assist 
the  fullest  investigation  of  this  most  impoi'tant  (juestion.  They  are  in  substance 
transposed  fi'om  a  treatise  on  a  subject  (of  which  such  proceedings  necessarily  form 
a  conspicuous  part)  now  preparing  for  publication  ;  and  are  submitted  to  the  considera- 
tion of  those  who  may  be  desirous  of  pursuing  the  enquiry  further,  in  order  to  refer 
them  to  authoiities  which  have  been  collected  at  some  pains,  and  to  enable  them  the 
more  readily  at  least  to  direct  their  search  to  much  that  is  to  be  found  in  the  books 
on  this  question,  placed,  as  it  is  attempted  to  be,  in  a  new  light,  and  upon  other 
gi'ounds  than  those  on  which  it  was  argued. 

Their  tendency  is  to  shew,  that  the  Crown's  prerogative  right  to  proceed  by 
extent  t  in  the  first  [380]  instance  against  the  goods  and  chattels  of  its  debtors,  and 
their  debtors,  in  cases  where  the  debts  are  in  danger  of  being  lost,  was  not  only  not 
given  by  the  statute  of  Hen.  VIII.,  but  that  it  is  not  in  any  respect  abridged  or 
touched  by  the  74th  section  of  that  statute,  and  that  this  extraordinary  mode  of  pro- 
ceeding is  not  in  fact  within  the  purview  of  that  statute  :  nor  adverted  to  by  it,  either 
in  teims  or  by  construction,  except,  perhaps,  only  as  far  as  a  general  discretion  is 
thereby  given  to  the  Court  of  Exchequer  to  admit  the  just  claims  of  the  subject  in 
answer  to  the  Crown's  demands,  and  to  regulate  and  controul  the  issuing  of  the 
prerogative  process  on  the  part  of  the  Crown. 

That  act  appears  to  have  been  passed  with  a  view  to  the  construction  of  a  new 
Court  of  Record — the  Court  of  General  Surveyors— and  to  give  to  that,  and  to  the 
Court  of  Augmentation.s,  jurisdiction,  powers,  and  authority,  in  all  respects  equal  to 
those  of  the  Court  of  Ex-[381]-chequei-,  restraining  either  Court  to  the  subject-matters 
of  jurisdiction  arising  in  each  severally.  That  statute  recites,  "And  forasmuch  as  all 
and  singular  the  premises  be  appertaining  to  the  King's  most  royal  Majesty,  as  in  the 
right  of  his  Impei'ial  Crown  of  this  realm,  which  crown  so  being  Imperial,  it  is  very 
necessary  and  expedient  that  all  posses.sions,  lands,  tenements,  and  other  hereditaments, 
being  any  part,  parcel,  or  member  thereof,  .should  be  of  such  nature,  quality,  and 
condition  as  one  whole  and  perfect  liody,  undismembered,  so  that  the  officers  thereof, 
appointed  by  the  King's  Highness,  should  have  no  necessity  to  have  aid  or  assistance 
of  the  authority  and  power  of  any  other  Court  or  jurisdiction,  of  or  for  the  ordering, 
surveying,  setting,  letting  of  any  of  the  premises,  or  for  levying  of  all  and  singular 
the  farms,  rents,  issues,  profits,  and  commodities  of  the  premises,  or  for  the  determina- 
tion and  judgment  of  any  manner,  cause  oi'  causes  that  might  happen  to  grow,  insurge, 
or  rise,  in,  of  or  about  the  same,  or  any  part  thereof  whei'ein  the  King's  Majesty  is 
party.  Therefore  as  well  for  the  good  ordering,  and  for  more  speed}-  and  due 
administration  of  justice,  to  be  had  of  and  concerning  all  and  singular  such  the  King's 
honours  &c.  and  to  the  intent  the  King's  said  excellent  Majesty,  his  heirs  and  suc- 
cessors, may  the  more  truly  and  speedily  be  answered,  contented,  and  paid  of  the 
rents,  issues,  farms,  revenues,  and  profits,  rising,  coming,  and  growing,  or  which 
hereafter  .shall  rise,  come,  or  grow  of,  in,  and  upon  [the  said  honours  &c.].  It  then 
consti-[382]-tutes  the  Court  of  General  Surveyors,  and  enacts,  "  that  they  shall  have 

*  The  mere  circumstance  of  judgment  being  obtained  before  the  Crown  has 
commenced  proceedings,  although  that  is  the  express  language  of  the  statute,  does 
not  appear  to  have  been  insisted  on  in  this  or  any  other  case. 

t  That  extents  eo  nomine  have  been  always  used  as  a  prerogative  proceeding 
on  the  part  of  the  Crown,  is  manifest  from  the  Records.  In  the  50  Ed.  HI.  (Cott. 
Abr.  Eec.  138),  the  Commons  petitioned,  "That  such  as  by  sinister  me.'Uis  procure 
extents  against  the  King  (vide  post,  p.  390,  the  extract  from  Madox)  at  a  value, 
where  it  is  thrice,  or  far  better,  may  be  puuished." — Answer:  The  King  will  make 
such  enquir}'  thereof  as  him  pleaseth. 

In  the  same  year  (Cott.  Abr.  Rec.  178),  they  petitioned,  That  all  patents  of  farms, 
as  well  of  denizens  as  aliens,  may  be  confirmed  and  not  repealed.  Answer :  The  King 
granteth  but  where  there  are  extents  duly  returned,  or  for  other  reasonable  causes 
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full  power  and  authority  from  tlienceforth  to  compel  the  siiid  accouiiiunis  lo  acL'ouiit 
before  them  ;  and  also  to  examine,  hear,  and  detenuine  tbcir  accounts,  and  all  circum- 
stances thereof,  and  to  do  and  execute  all  and  every  thinj;  and  things  in  and  upon 
every  of  the  said  accounts,  as  well  for  the  sure  payment  and  satisfaction  of  such  rents, 
farms,  issues,  profits,  revenues,  del)ts  and  duties  as  helonj;  or  shall  grow  unto  the 
King's  Highness  by  reason  of  the  same,  &c.  &c.  And  generally,  shall  have  full  power 
and  authority  to  levy,  or  cause  to  he  levied  to  the  King's  use,  by  all  wavs  and  means, 
by  their  discretion,  all  and  singular  the  rents,  farms,  issues,  revenues,  profits,  arrears, 
debts,  and  duties  that  shall  grow  and  be  due  to  the  King."  Then  the  modes  of 
proceeding  in  those  Courts  are  prescribed  and  enumerated  in  several  of  the  subsequent 
clauses. 

Throughout  the  whole  act  it  appears,  that  the  intention  of  the  framers  was  directed 
solely  to  proceedings  by  the  Crown  for  the  recovery  of  its  debts  by  suits  against  its 
debtors,  in  ordinary  cases  instituted  in  personam  in  the  common  course  in  those  several 
Courts  ;  in  other  words,  to  proceedings  in  suits  whore  the  Crown-debtors  were  .solvent, 
and  the  Crown  debts  not  in  immediate  or  visible  danger  of  being  lost  to  the  Crown 
if  it  should  proceed  in  the  usual  manner,  and  to  those  only.  All  the  various  provisions 
and  enactments,  and  the  whole  tenor  and  object  of  the  statute,  abun-[383]  daiitly 
prove,  that  the  attention  of  the  legislature  was  directerl  to  such  proceedings  only,  and 
that  no  other  were  contemplated.  There  is  nothing  to  be  found  throughout  that  very 
long  act  in  an}'  way  relating  to  the  extraortliuary  and  collateral  mode  of  proceeding 
then  in  use,  founded  oti  the  King's  common  law  pi'erogative,  to  secure  the  debtor's 
goods  to  answer  the  Crown's  demand  by  immediate  or  present  process  of  extent*, 

*  As  much  confusion  may  be  avoided  by  observing,  in  all  questions  on  this  subject, 
the  true  distinction  (hitherto  not  always  sutticicntly  insisted  on  and  attended  to) 
between  immediate  extents  (or  extents  in  chief)  and  extents  in  aid,  and  again  between 
the  "  immediate  process  of  extent"  and  "  process  of  immediate  extent,"  it  will  be  of 
use  to  notice  here  in  what  that  distinction  leally  consists.  The  immediate  [jrocess 
of  extent  is  distinguishable  from  the  extent  which  issues  and  is  founded  upon  some 
previous  intermediate  proceeding  taken  against  the  party  :  the  process  of  immediate 
extent  is  distinguishable  from  the  extent  in  aid.  All  extents  issued  against  i)ersons 
who  are  immediate  debtors  to  the  Crown,  are  properly  called  immediate  extents  (or, 
as  they  are  sometimes  termed,  E.xtents  in  Chief)  because  the  party  is  the  immediate 
debtor  to  the  Crown,  or  the  Crown's  debtor  in  capitc  or  in  chief;  and  all  extents 
against  persons  indebted  to  the  Crown-debtor,  from  the  first  to  the  third  degree, 
(that  is,  for  three  degrees  removed  from  the  (jrown's  immediate  debtor  exclusively) 
are  extents  in  aid.  These  are  sometimes  directly  in  aid  of  the  Crown  (ii) ;  but  they 
are,  foi'  the  most  part,  in  aid  of  the  original  Crown-debtor  in  the  first  instance,  and 
they  arc  always,  in  eti'ect,  ultimately  in  aid  of  both.  The  extent  in  aid  was,  from  its 
origin,  always  intended  solely  for  the  advanUige  of  the  Crown,  through  the  medium 
of  ilebts  due  to  its  debtors,  and  is  equally,  with  the  extent  in  chief,  foinideil  on  llio 
Jvoyal  prerogative.  The  origin  of  extents  in  aid  is  said  to  l)e  this  :  The  King  i>eing 
presiuned  to  be  incapable  of  piomotiiig  maintenance,  could  at  all  times  take  an  assign- 
ment of  debts  due  to  his  delators.  "  This  (says  (Gilbert  (Tr.  on  Ivvchdi.  107)),  liegot 
the  notion,  that  debts  might  be  extended  [seized]  in  aid  of  the  King's  (lebtor,  iw  part 
of  his  personal  estate."  For  that  reason,  and  iti  consideration  that  it  is  for  the 
advantiige  of  the  Crown  to  use  its  prerogative  for  expediting  the  recovery  of  its  del)t8 
by  such  means,  the  Court,  in  practice  and  on  principle,  makes  no  sort  of  distiiu-lioii 
between  them,  or  gives  an  atlvantage  to  one  which  it  denies  to  the  other.  In  the 
single  instance  where  the  debtor  to  the  Crown-debtor  is  also  at  the  same  lime  liable 
to  an  immediate  extent,  !is  an  immediate  debtor  of  the  Crown,  the  pra(!tice  is  to  prefer, 
in  executing  the  proces.s,  the  immediate  extent  ;  but  the  preference  given  in  that  cjwo 
to  the  immediate  extent  is  not  fotniiled  on  any  supposed  chishing  of  intorcstx  iw 
between  the  Crown  an<l  the  subject  on  such  a  coincidence.  riiat  is  a  leason  which 
the  Coint,  looking  only  to  the  Crown's  advantage,  tloes  not  contemplate.  In  fad,  it 
does  not  always  exist —as  where  both  the  ])artios  so  proceedeil  against  are  insolveiil, 
and  also  where  the  proceeding  is  ell'eetively  on  the  part  of  the  Crown.     That  practical 

(a)  In  Vale  v.   Kirwocxl  {U\.  Knt.  307)  the  extent  is  called  "im  extent  in  aid  of 

the  Kuig." 
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whether  immediate,  or  [384]  in  chief,  or  in  aid,  directed  in  rem,  the  proceeding 
resorted  to  only  in  those  desperate  eases  where  [385]  the  Crown's  debts  were  con- 
sidered in  immediate  danger  of  being  lost,  unless  some  such  measure  [386]  of  security 
were  adopted  quasi  ([uia  timet,  pre\ious  to  the  commencement  of  the  proceedings  for 
the  recovery  of  the  debt,  lest  the  debtor's  effects  should  be  lost  to  the  Crown  in  the 
mean  time.  It  is,  in  truth,  a  creatuie  of  the  Court,  formed  out  of  the  power  given  to 
the  Exchequer  by  the  statute  of  Hen.  VIII.  to  use  the  prerogative  of  the  Crown  in 
enforcing  payment  of  the  Crown's  debts,  and  in  securing  in  the  mean  time,  the  Crown- 
debtor's  property  and  effects,  and  the  debts  due  to  him,  that  they  may  be  forthcoming 
to  answer  those  Crown  debts  when  recovered,  and  also  to  temper  their  proceedings  by 
that  equitable  consideration  of  the  subject's  claims,  on  the  other  hand,  which,  by  the 
statute,  the  Court  are  authorized  to  admit  judicially  ;  and,  therefore  it  is,  that  both 
on  the  original  issuing  of  the  process  and  in  all  its  subsequent  stages,  it  is  under  the 
summary  [387]  control  of  the  Barons,  and  they  mav  mould  it  any  way  which,  according 
to  their  discretions,  they  may  think  most  expedient,  and  best  calculated  to  meet  the 

preference  has,  in  reality,  no  other  foundation,  and  it  is  in  effect  nothing  more  than 
the  Crown's  obvious  right  to  prefer  any  or  either  of  its  several  concurrring  prerogative 
writs  in  the  execution  ;  and,  of  course,  it  would  take  care,  in  serving  the  several  writs, 
that  that  demand  should  be  first  satisfied  for  which  the  Crown  might  have  the  most 
slender  security.  This  power  to  prefer  either  of  such  proceediTigs,  further  shews,  that 
both  are  equally  considered  to  be  proceedings  wholly  on  behalf  of  the  Crown  in  effect, 
and  that  the  extent  in  aid  is,  in  all  its  degrees,  a  pure  prerogative  right  (/<).  It  is, 
however,  one  which  from  its  very  nature,  as  long  as  it  exists,  must  be  liable  to  be 
abused  for  private  ends  ;  and  as  unquestionably  it  sometimes  is  attempted  to  be  so 
abused  where  the  Crown-debtor  is  of  sutticient  ability  to  pay  the  debt  without  resorting 
to  this  proceeding,  it  is  therefore  often  said  to  be  a  proceeding  for  the  mere  personal 
advantage  of  the  Crown-debtor.  Although  that  indeed  may  be,  and  frequently  is, 
ultimately  beneficial  to  the  Crown,  it  is,  however,  quite  clear,  that  so  remote  an 
advantage  forms  no  part  of  the  consideration  on  which  the  prerogative  right  was 
founded,  and  rests  It  is  a  necessary  evil  consequence  inherent  in  the  right  itself,  and 
cannot  be  eradicated  without  destroying  the  right,  and  that  can  OTily  be  done  by  the 
interference  of  the  legislature.  The  Court  most  anxiously  watches  the  pi'actioe  to 
prevent  such  abuses,  and  as  the  attempt  is  consequently  most  commonly  abortive,  and 
always  dangerous,  the  process  is  largely  protected  from  such  possible  abuses. 

A  novel  and  ingenious  distinction  has  been  taken  in  a  recent  work  of  great  merit 
and  value  on  the  subject  of  Extents,  between  such  as  are  prosecuted  really  for  the 
Crown's  debts  against  the  debtors  of  the  immediate  Crown-debtoi',  at  the  instance  and 
for  the  advantage  of  the  Crown,  and  such  as  are  sued  out  by,  or  rather  at  the  instance 
and  on  the  part  of,  the  Crown-debtor  himself.  The  former  are  there,  for  the  purpose 
of  that  distinction,  called  Extents  in  Chief  in  the  second  degree,  as  distinguished  from 
the  latter,  which  are  there  called  Extents  in  Aid,  as  being  prosecuted  wholly  for  the 
advantage  of  the  Crown-debtor.  Now  that,  with  respect  to  the  latter,  would  be,  if 
well  founded,  an  invidious  distinction,  destructive  of  the  title  to  the  equal  protection 
of  the  Court,  which  it  has  ever  received  in  practice,  on  the  principle  of  being  equally 
employed  for  the  benefit  of  the  public ;  but,  for  the  reasons  before  given,  and  there 
being  no  such  distinction  recognized  in  practice,  or  warranted  by  anj'  thing  to  be 
found  in  the  books,  it  is  submitted,  with  deference,  that  there  is  no  foundation  for 
such  a  distinction  in  law,  however  it  may  be  in  some  instances  apparently  supported 
by  the  facts  of  certain  particular  cases.     An  extent  against  the  debtor  of  the  Crown's 

(6)  It  may  be  worthy  of  remark  here,  that  the  jurisdiction  of  this  Court  to  take 
cognizance  of  debts  due  to  Crown-debtors,  was  very  early  attributed  to  the  speed  with 
which  the  Crown's  debts  were  thereby  recovered.  I^ord  8omers  (retidering  the 
language  of  Bi'itton  (fo.  2  b.))  thus  cites  his  authority,  in  Tin:  Banker's  oi.<e  (St.  Tri. 
147),  "  Our  Treasurers  and  our  Barons  from  henceforth  shall  have  jurisdiction,  &c. 
&c."  and  to  take  cognizance  of  debts  which  are  owing  to  our  debtors,  that  we  may 
come  at  our  debts  the  sooner  ;  and  certainly,  when  the  only  mode  which  the  Crown 
had  of  rendering  its  debtor's  land  available  was  by  levari,  it  expedited  the  recovery 
of  its  debts  by  seizing  its  debtor's  debts  at  once,  than  by  waiting  the  operation  of 
a  levari  facias 
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justice  of  (Mch  i):irticiil;ir  case  on  either  side.  Thus,  whilst  they  onfoirc  the  rights  of 
the  Crown  l)y  the  jmlieiiil  application  of  the  royal  prerogative,  they  may  preserve  the 
claims  of  the  subject,  who  may  have  any  legal  or  equitable  defence  to  the  demand  of 
the  Crown. 

That  this  extraordinary  mode  of  proceeding  by  immediate  extent,  which  is,  in 
ert'ect,  a  proceeding  directed  as  much  against  the  creditors,  (oi-  any  persons  having 
claims  on  the  debtor's  property  in  any  character)  as  against  the  del)tor  himself,  is  not 
within  the  statute,  appears  as  well  from  what  it  is  not  as  from  what  it  is,— from  the 
nature  and  object  of  the  pi'oceeding — and  from  the  course,  progress,  and  final  result 
of  it.  It  is  submitted,  that  this  species  of  extent  is  not  an  extendi  facias,  and  that  it 
is  a  misapprehension  so  to  consider  it ;  and  further,  that  the  extendi  facias  hjis  not 
been  given  by  the  statute  to  the  Crown  for  the  lecovery  of  all  and  every  of  its  debts, 
as  the  55th  section  has  been  suppo.sed  to  have  done ;  at  least,  that  it  has  not  given 
every  mode  of  proceeding  there  enumerated  for  the  recovery  of  each  and  every  of  the 
King's  debts.  It  has  given  every  mode  of  proceeding  to  each  of  the  einimcrated 
Courts  ;  but,  with  respect  to  the  dcl)ts,  the  clause  must  be  construed  reddendo  singula 
singulis,  the  extendi  facias  being  confined  to  the  debts  on  bonds  in  pais,  as  a  conse- 
(pience  of  their  being  put  [388]  on  a  footing  with  statutes  staple,  and  therefore 
requiring  no  longer  an  inc|iiisiti()n  to  rccoid  them.  An  extendi  facias,  properly  so 
called,  for  a  simple  contract  debt  put  on  record  by  inquisition  has  never  been  heard  of 
in  practice. 

Under  what  circumstances,  and  at  what  precise  period,  the  proceeding  itself  fii-st 
originated,  it  is  at  this  time  difficult  to  discover  ;  but  it  is  quite  clear,  from  its  nature, 
as  its  exists  in  use  as  at  present,  that  it  is  a  very  ameliorated  modification  of  the 
King's  ancient  and  inherent  prerogative  to  stay  all  proceedings  against  his  debtor,  and 
of  the  subse(|uent  ([ualification  of  that  prerogative  l)y  the  "Joth  of  VAw.  III.,  to  stay 
execution  only  upon  judgments  oljtained  by  the  subject  till  the  Crown's  debt  were 
satisfied  by  the  jiulgment  creditor,  exercised,  as  it  now  is,  wholly  on  behalf  of  the 
public,  in  protecting  and  recovering  the  revenue.  It  is  very  probal)le  that  this  species 
of  proceeding  by  immediate  process  of  mesne  extent*,  a.s  contradistinguisliable  always 
from  final  pio('css  [389]  of  extent  (whether  immediate  or  in  aid)  was,  in  its  origin, 
modelled  like  the  Kcvenue  Prosecutions  in  rem,  commenced  by  writ  of  a])praisement 
after  seizures  of  goods  for  non-payment  of  customs,  before  condemnation,  or  even 
information  filed  for  the  purpose  of  ol)t<iining  condemnation,  on  the  practice  introdnceil 
upon  the  passing  of  the  act  of  parliament  in  the  first  year  of  the  reign  of  Hen.  VIII. 
(e.  10),  for  allowing  parties  thenceforth  to  come  in  and  traverse  offices  found  in  respect 

debtor  is  said  to  be  in  the  first  degree,  and  that,  and  indeed  the  extent  in  every  other 
degree,  is  an  extent  merely  and  strictly  in  aid,  and  every  extent  in  aid  is,  in  contem- 
plation of  law,  always  an  extent  in  the  first  or  some  more  remote  degree.  The  learned 
aiilhor  of  the  Treatise  alluded  to  appears  to  have  overlooked  or  omitted  one  (the  first) 
degree,  luiless  it  is  meant  that  the  Crown's  inmiediate  debtor  is  to  be  considered  as 
the  debtor  in  chief  in  the  first  degree;  but,  as  "degree"  is  a  relative  term,  that 
first  degree  must,  ex  teimino  be  a  removal  one  stop  from  the  inimediale  debtor,  or 
debtor  in  I'hief.  If  one  be  indel>te<l  to  another  in  any  degree,  he  cannot  be  an 
immediate  debtor,  and  vice  versa :  the  first  gra<lation  in  the  scale  of  removal  of  a 
peisonal  privity  of  obligation  or  debt,  is  the  first  from  the  debtor  him.self.  To  explain 
this  succinctly  :— All  debts  owing  to  the  Crown  in  capite,  or  in  chief,  make  the 
immediate  debtor  the  del>tor  to  the  Crown  in  the  first  instance,  and  debts  owing  to 
such  Crown  clel)tor  becoming  also  flue  to  the  Crown  when  an  extent  issued  out  ugiiinst 
the  cieditor,  the  debt  due  to  the  Crown-debtor,  makes  the  [Mily  debtor  to  the  (!rown 
in  the  first  degree. 

*  To  obviate  another  apparent  difficulty  which  the  proposition  that  an  itnniediatu 
extent  is  not  within  the  statute  m.iy  seem  to  have  to  contend  with,  it  will  be  necew- 
sary  to  make  one  observation  on  a  receive<l  opinion,  that  an  iniinedi.ite  extent  is  ti 
more  speedy  means  of  recovering  the  King's  debts.  In  point  of  f.ict  it  is  not  ko  ;  and 
the  final  recovery  of  the  Crown's  dem.ind,  where  an  extent  is  sued  out,  is  frequently 
found  in  practice  to  be  (|uitc  as  dilatory  where  thi'  demand  is  contested  .is  where 
recourse  is  had  to  the  ordinary  modes  of  proceeding  in  use  for  the  Crown.  .Ml  Crown 
processes  recite,  that  the  King  is  willing  to  be  more  speedily  aitisfied  thr  debt  t<.  wlnCh 
it  relates  :  the  common  scire  facias  is  so  worded. 
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of  lands  seized  into  the  King's  hands.  Gilbert  (Treatise  on  the  Exchequer,  p  113, 
181,  182)  expressly  deduces  it  from  that  source.  "This,  (he  says,  p.  112)  Ijegot  the 
usual  process  on  seizures  of  goods."  And,  further  on,  (p.  113)  he  observes,  "Thus, 
the  practice  touching  personal  things  in  conformed  to  the  ancient  practice  touching 
real  estates."  The  analogy  in  the  sub-sequent  proceedings  on  the  writ  of  appraisement 
and  this  writ  of  extent,  considerably  strengthens  this  conjecture.  Fii'st,  the  proceeding 
itself  is  a  pi'osecution  in  rem,  and  the  party  seeking  to  avail  himself  of  this  prerogative 
is  termed  the  prosecutor  of  the  extent.  After  the  seizure  and  the  appraisement  of  the 
good.s,  and  the  seizure  and  extent  of  lands,  a  rule  *'  to  appear  and  claim  is  indorsed  on 
the  writ  of  extent.  Thus,  the  property  seized  in  either  case  appears  to  have  been 
treated  as  derelict  and  waived,  on  the  presumption  that  the  owner  had  absconded  and 
abandoned  it ;  and  wc  have  [390]  the  same  high  authority  that  that  presumption  of 
desertion  of  property,  is  the  reason  whj'  the  goods  &c.  of  persons  whose  desperate 
circumstances  countenance  the  presumption,  are  seizable  in  the  tirst  instance,  as 
lieconiing  thereby  the  property  of  the  Crown  ;  for  Lord  Chief  Baron  Gilbert  observes, 
in  his  Treatise  on  the  Court  of  Exchequer,  p.  181,  182,  "  When  they  constructed  penal 
laws  by  way  of  forfeiture,  the  forfeiture  was  appointed  in  rem,  and  likewise  a  penalty 
was  laid  upon  the  person  transgressing  the  law  ;  and  hence  it  was  that,  u])on  seizures, 
such  goods  were  often  derelict,  because  the  owners  would  not  come  in  to  claim  them, 
lest  they  should  be  subject  to  a  personal  information  ;  and  therefore  the  two  proclama- 
tions were  entered,  and  upon  the  first  proclamation  a  writ  of  appraisement  went  out, 
that  the  officer,  or  person  that  seized,  might  be  answerable  for  the  King's  part,  and 
the  claim  was  always  entered  upon  the  second  jjroclaraation." 

Madox  (Hist,  of  the  Excheq.  vol.  ii.  ch.  33,  sec.  13)  certainly  attributes  the  object 
and  origin  of  appraisement  to  a  different  cause,  and  assigns  a  different  reason  for  it. 
He  says,  "  When  Sheriffs  had  levied  or  distrained  for  the  King's  debt,  it  was  their 
duty  to  sell  or  dispose  of  such  distress  at  a  just  and  leasonable  price,  so  that  the 
owner  was  not  aggrieved  thereby.  But  in  regard  some  Sheriffs  had  misbehaved  them- 
selves in  that  behalf,  it  was  provided  by  ancient  statute,  that  when  the  Sheriff  had 
seized  anv  cattle  for  the  [391]  King's  debt,  certain  persons  should  be  a.ssigned  to 
appraise  the  same,  according  to  which  appraisement,  they  were  to  be  sold  by  the 
Sheriff,  lost  the  Sheriff  should  sell  them  at  under-rates,  to  the  wrong  of  the  owners." 
"Peter  de  Meuling  (he  adds)  claimed  to  be  hereditary  appraiser  in  this  case  for  the 
county  of  Norfolk  or  Suffolk ;  and,  in  a  note,  he  supplies  the  form  of  the  writ  as  his 
authority  for  the  text." 

At  whatever  period  the  practice  of  issuing  extents  in  aid  against  the  debtor  of  the 
Crown's  debtor  originated,  there  is  to  be  found  a  very  remarkable  passage  in  Leonard's 
Reports — part  of  a  speech  attributed  to  Lord  Chief  Baron  Manwood — which  shews  at 
once  the  nature  of  this  prerogative  and  the  authority  of  the  Couit  in  modelling, 
applying,  and  enforcing  it,  according  to  the  particular  circumstances  of  the  parties  and 
the  case.  It  .also  shews  the  reason  why  it  is  not  now  considered  necessary  to  require 
that  auy  foundation  should  be  laid  for  the  proceeding  in  the  necessity  of  it  to  the 
debtor.  It  appears  from  that  dictum,  that  the  present  practice  of  permitting  the 
Ci'own-debtor  to  use  this  pi'erogative  writ  against  his  debtors,  without  requiring  that 
he  should  shew  his  own  insutticiency*-,  or  that  the  debt  due  to  the  Crowu  [392]  from 
him  was  doubtful,  or  that  the  debt  due  from  his  own  debtor  to  himself  was  in  danger 
of  being  lost,  was  first  allowed  in  the  early  part  of  the  reign  of  Elizabeth,  and  that, 
probaVjly,  on  the  ground  that  when  commerce  had  so  advanced  as  to  have  encreased 
credit,  and  created  a  fictitious  capital,  whereby  consequently  it  endangeied  or  con- 
cealed the  circumstances  of  parties.     In  Clark's  case  (2  Leon.  89,  and  the  same  case  is 

*i  This  rule  appears  to  have  been  heretofore  sometimes  called  a  Proclamation, 
2  Ventr.  163. 

■*'  In  The  Kilty  v.  Blachford,  au  afHdavit  was  filed,  stating  that  the  Accountant  of 
the  Crown  was  completel}'  solvent,  as  a  reason  for  setting  aside  the  extent ;  and  the 
Court  refused  it,  on  the  ground,  principally,  of  its  not  being  conformable  with  ancient 
practice,  that  the  Crown-debtor  should  state  his  own  insufficiency.  The  case  above 
adverted  to  was  not  cited  then  ;  although  it  recognizes  the  practice,  and  furnishes  the 
true  reason  for  relaxing  from  the  former  course.  It  is  observable  too,  that,  in  that  case, 
no  objection  was  made  on  the  point  of  the  impracticability  of  making  such  an  affidavit 
positively  in  an}'  case. 
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to  be  found  in  pages  30  Si  ;}1,  almost  verbatim)  Manwood,  C.  B.  observes,  obiter 
"whore  the  debtor  of  the  King  is  sutficieiit,  a  debt  due  t«  him  ought  not  to  be 
iissigned  t  to  the  King,  but  only  where  the  debt  of  the  King  is  doubtful,  and  that 
was  the  ancient  course  ;  but  now,  at  this  day,  multi  videntur  et  habentur  divit«s  (|ui 
tamcn  non  sunt ;  and  therefore  oninis  i-atio  tentanda  est  for  the  recovery  of  the 
King's  debts." 

A  further  reason  may  lie  found  for  such  being  the  conseciuence  of  seizure  uniler  an 
extent,  in  the  case  of  a  Crown-del)tor,  in  the  consideration  that  the  Crown  ijcing 
entitled  to  distrain  for  its  debts  in  the  first  instance,  proceeding  in  the  nature  of  a 
distress  at  common  law,  when  the  property  was  fciken  as  a  pledge  in  [393]  the  first 
instance,  it  might  have  sold  it  as  a  waif  in  the  next,  if  not  claimed  within  the 
appointed  time  ;  for  the  Crown  was  always  not  only  entitled  to  distrain  for  it«  debts 
— as  inferior  lords  might  under  the  feudal  system — but  to  sell,  which  inferior  lords 
could  not.     Gill).  123. 

But,  whatever  may  be  the  value  of  these  surmises,  it  will  be  sufficient  for  the 
present  purpose,  if  it  can  be  shown  by  what  the  extent  in  question  is  not,  that  it  is 
not  a  proceeding  to  which  the  statute  applies  ;  and,  particulaily,  that  it  is  not  within 
the  74th  section,  on  which  it  is  universally  admitted  that  this  importiuit  question 
depends. 

Fiist,  it  is  not  (to  fallow  the  language  and  onler  of  the  7-ith  section  of  the  statute) 
a  "  suit  commenced  or  taken,"  nor  "  process  awarded  for  the  recovery  of  any  of  the 
King's  debts,"  nor  "  process  *'  awarded  for  the  said  [394]  debt  at  the  suit  of  the 
King " ;  nor  is  it  an  extendi  facias,  properly  so  called,  however  analogous  with  that 
writ  it  may  be  in  its  eti'cct,  for  it  may  be  contested  by  traverse,  (which  an  extendi 
facias  cannot)  before  the  expiration  of  the  rule  to  appear  and  claim,  which  rule  forms 
no  part  of  the  proceeding  on  an  extendi  facias.  It  is  a  proceeding  directed  collater- 
ally, as  it  were,  against  the  Crown-debtor's  property,  in  all  cases  of  danger,  from  the 
state  of  his  circum.stances,  to  secure  by  premature  seizure  under  a  proceeding  e.x  |)arte, 
and  without  notice  from  all  other  claims  till  the  King's  debts  shall  be  first  paid  It 
is  certainly  the  usual  course  to  introduce  a  capias  clause  into  the  writ  of  extent ;  but 
that,  it  is  conceived,  is  rather,  in  this  proceeding  by  extent,  directed  to  the  object  of 
securing  the  debtor's  property,  as  an  etlect  of  securing  his  person,  than  to  the  common 
and  usual  object  of  the  writ  of  capias.  The  immediate  process  of  extent  is  not  a 
judicial  writ,  not  being  founded  on  a  judgment  or  judicial  pioce-ss  ;  and  it  is  said  to 
be  the  common  practice,  where  the  Crown-debtor  becomes  insolvent,  pending  [jroeeed- 
ings  commenced  against  him  in  the  ordinary  course,  thereupon  to  almndon  the  suit, 
and  adopt  the  extraordinary  proceeding  by  immediate  extent  *-.  There,  however, 
does  not  appear  to  be  any  satisfactory  reason  for  alKUidoiiing  the  pending  suit,  unless 
it  be  to  let  in  other  claimants  than  the  owner  of  the  [395]  [nuperty  *^ ;  but  this  very 
course  of  abandoning  a  suit  connuenced  by  process  awardwl,  and  perhaps  proceeded 
in,  of  itself  shews,  that  the  seizure  under  an  extent,  :s  not,  any  more  than  is  a  seizure 
for  non-payment  of  duties,  a  suit  taken  or  commenced,  and  that  it  is  not  an  execution 
on  a  suit  or  judgment. 

Secondly,  the  extent,  in  cases  of  danger,  is  not  an  execution  at  the  suit  of  tbo 

t  Debts  due  to  the  Crown  debtor  were  formerly,  on  proceedings  against  him, 
assigned  to  the  Crown;  they  are  now  found  by  inquisition.     l!illi.  107. 

♦'  It  appears  from  a  pas.sage  in  one  of  the  Year  Hooks,  (Lit).  Ass.  pi.  35)  that 
process  is  not  nece.s.sarv  to  bring  a  Crown-debtor  before  the  Court,  to  answer.  That 
passage  is  as  follows  :'"  Nota,  that  Ludlow  said  in  the  l':.\che<|uer,  that  although  no 
process  be  made  to  him  who  is  debtor  U)  the  King,  yet  if  it  be  found  before  uh  hi  the 
Exche(iuer,  he  shall  answer  to  the  King  presently.  FitzJohn  said,  that  ni  ejise  it  wore 
of  record  that  he  is  debtor  to  the  King,  there  is  rciuson,  but  not  upon  surmise  nor 
suggestion    made;    for   there   it   is    tit   that    he   should    be    brought   to   answer   by 

process,  &c.  .        .  .      .,,,  i     » 

And  in  Compton  (.Jurisdiction  des  Courts,  p.  112)  it  is  also  said,  (citing  .»U  I..  A. 

35)  "  Home  (lue  est  debtor  de  record  en  Icschoqucr  si  soil  view  en  Court  sum  ainosno 

eins  sans  proces  et  rcspondcra,  &c. 

♦2  Vide  The  King  v.  Pearson,  ante,  vol.  iii.  2!)(;. 

♦■'  This  is  in  compliance  with  the  rule  of  Court,  that  the  Crown  debU)r  shall  iimke 

oath,  that  the  debt  due  to  him  has  not  been  put  in  suit  in  any  other  Court. 
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Crown,  01'  ill  the  iiatui'e  of  such  an  execution.  This  may  be  shewn  b}'  pointing  out 
the  many  distinctions  which  are  to  be  found  in  the  object,  form,  and  effect  of  that 
final  process  of  extent,  which  is  properly  an  execution  at  the  suit  of  the  Crown, 
instituted  against  a  solvent  debtor,  and  this  proceeding  liy  extent,  in  the  first  instance, 
to  secure  such  debt  as  may  be  due  to  the  Crown  from  a  debtor  who  is  insolvent,  and 
incapable  of  satisfying  the  Crown  and  his  other  claimants,  or  whose  debt  to  the  Crown 
may  be,  for  other  reasons,  in  danger  of  being  lost,  unless  the  Crown  be  so  secured. 
The  immediate  or  present  process  of  extent,  whelhei'  the  extent  be  immediate  or  in 
aid,  is  altogether  wholly  distinguishable  from  the  final  process  of  immediate  extent 
upon  a  judgment,  or  a  prerogative  execution,  not  only  in  its  language  and  terms,  but 
in  its  whole  course  of  proceeding,  and  in  its  ultimate  object  and  result.  The  former 
is  in  terras  a  mere  command  (having  [396]  required  the  lands  and  tenements,  and  the 
goods  and  chattels  of  the  debtor  to  be  enquired  of,  and  extended  and  appraised)  to 
the  Sheriff  "  to  take  and  seize  the  same  into  our  hands,  there  to  remain  until  we  shall 
be  fully  satisfied  the  said  debt  "  *. 

In  this  there  are  no  words  of  execution  ;  not  only  is  there  no  command  ut  debituni 
fieri  aut  le\ari  facias,  but  the  Sheriff  is  expressly  com-[397]-manded  not  to  sell  even 
the  goods  and  chattels  seized  until  further  command.  The  order  to  keep  the  property 
seized  until  the  Crown  be  satisfied,  does  not  express  that  the  .satisfaction  (if  that  word 
were  in  any  case  used,  or  can  be  considered,  as  a  term  of  execution)  shall  be  made 
thereout,  or  inde  ;  and  this  consists  wath  the  purpose  here  assigned  to  it  as  its  sole 
object,  that  of  withdrawing  the  property  of  an  insolvent  Crown-debtor  from  the  reach 
of  the  subject's  execution,  till  the  Crown  shall  have  been  first  .satisfied,  and  even  until 
the  Crown  shall  have  had  an  opportunity  of  substantiating  its  claim  by  the  result  of 
the  consequent  suit.  The  suii  is  then  to  be  prosecuted  by  the  party  claiming  against 
the  Crown,  and  he,  in  establishing  his  right,  takes  on  himself  the  onus  of  maintaining 
it  affirmatively.  Thus,  the  property  seized  becomes  a  pledge  in  the  hands  of  the 
Crown,  as  goods  distrained  formerl}'  were  before  the  distrainor  was  empowered  to 
sell ;  and  in  the  future  proceeding.s,  as  in  replevin,  the  party  claiming  property  becomes 
the  Plaintiff",  or  quasi  Plaintifi'  and  actor  in  the  suit.  It  is  he  who  prosecutes  the 
claim,  and  prays  a  positive  judgment  of  amovcas  manus ;  and  it  is  observable  that  the 
section  of  the  statute  on  which  this  question  arises,  speaks  of  the  Crown-debtor  as 
a  Defendant  in  a  suit,  which  is  quite  inapplicable  to  a  party  claiming  under  an  extent, 
even  if  he  should  be,  as  he  seldom  happens  to  be,  the  owner  of  the  goods  seized.  It 
is  not,  in  facr,  the  immediate  or  present  process  of  extent  which  is  the  execution  ;  nor 
is  the  fiat  [398]  an  award  of  execution.  It  is  the  venditioni  exponas  and  levari  facia.s, 
both  founded  on  the  ultimate  order  of  the  Court  aloue — the  ultimate  result  of  proceed- 

*  Then  follows  certainly  these  words  "according  to  the  statute  made  for  the 
recovery  of  such  («)  our  debts."  Upon  those  words,  and  the  leference  made  at  the 
end  of  the  writ  to  the  same  statute,  in  these  terms,  "  b}'  the  said  Act  of  Parliament 
made  in  the  33d  year  of  the  reigii  of  the  late  King  Henry  the  Vlllth,"  the  following 
observations  may  be  submitted  for  the  consideration  of  those  who  entertain  the 
opinion  that  they  prove  cleaily  that  the  proceeding  by  extent  was  given  hy  that 
statute  for  all  the  King's  debts.  The  writ  manifestly  and  in  words  adverts  to  debts 
of  a  particular  nature,  by  the  use  of  the  relative  term  "such,"  which  must  have  an 
application  to  some  specific  debts,  in  exclusion  of  others. — Now,  that  reference  to  the 
statute  of  the  late  King  Henry  VIIL,  seems  to  afford  sufficient  ground  for  conceiving 
that  the  debts  in  the  particular  instances  were  the  very  debts  for  the  recovery  of 
which  the  statute  was  meant  to  provide,  by  giving  the  extendi  facias,  without  previous 
inquisition  in  the  first  instance,  even  against  solvent  debtors  of  the  Crown,  namely, 
debts  on  bond  in  pais,  and  no  others.  As  soon,  probably,  as  the  Act  of  Parliament 
had  placed  such  bonds  on  the  footing  of  statutes  staple,  proceedings  w-ere  instituted 
for  their  recovery,  referring  to  the  statute  for  their  authority  ;  and  hence,  in  the 
modern  forms,  for  whatever  species  of  debt  the  extent  i.ssues,  wo  still  find  the  refer- 
ence to  the  statute  (however  unnecessary)  preserved  ;  and  so  strictly  is  the  then  new 
form  pursued,  that  to  this  day  are  frequently  introduced  the  words  "  the  late  King 
Henry  the  Vlllth." 

(a)  In  many  instances  it  is  "our  debts  of  this  nature."  Hughes's  report  of  The 
Kinij  V.  Behb  and  Others,  p.  7. 
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iiigs  taken  upon  piesunl  process  of  extent — tlnit  is  the  execution  ;  luid  it  is  the  order 
for  those  writs,  or  for  an  amoveas  manus,  which  must  be  considered  as  tlio  judgment 
of  the  Court.  The  order  for  a  venditioni  exponas  is  in  nature  of  a  judgment  for  a 
Defendant,  or  iho  party  resisting  the  claim  ;  hccausc  if  there  be  no  chiini  within  a 
limited  time,  it  resembles  the  judgment  by  default :  and  if  the  Crown  obtain  judgment 
on  the  merits,  it  is  also  a  judgment,  in  ert'ect,  for  the  Defendant,  denying  to  the  party 
prosecuting  his  claim  that  which  he  seeks,  namely,  an  amoveas  manus.  The  venditioni 
exponas  is  so  subsUmtiully  an  award  of  execution,  that  it  is  the  Sheritl's  solo  authority 
for  selling  the  goods,  and  for  paying  out  of  the  proceeds  the  debt,  into  the  Ivvehequer 
for  the  use  of  the  Crown.  The  venditioni  exponas  which  is  issued  on  an  extent  is  not, 
— as  in  the  case  of  a  common  execution  at  the  suit  of  a  subject  it  always  is, — a  mere 
mandate  to  expedite  the  sale,  and  (juiekeu  the  Sheriff"  therein,  where  he  has  made  a 
dilatory  return  that  the  goods  are  in  his  hands  for  want  of  buyers  ;  and  is  not  in  that 
case  necessary  to  enable  him  to  proceed  to  sale — but  it  is  the  Sherilfs  authority  to 
sell,  and  without  it  he  cannot  sell.  It  is  like  tlie  liberate  on  the  subject's  extent  on 
statute  staple,  which  is  (as  was  much  pressed  in  argument  to  get  rid  of  the  authority 
of  the  case  of  Slnwjujdluw  v.  y)'/v/(/vi-[399]-.v'>;y«)  the  judgment  of  the  Court,  with  ttiis 
important  dill'erencc,  that  the  liberate,  when  awarded,  tr'arrsfei's,  without  arry  act  l)y 
the  Sheriff,  the  legal  possessiorr,  the  legal  right  being  idi'cady  irr  the  I'laintiff  by  the 
mere  appr-aisemeirt  of  the  ■hrry,  arrd  that  is  in  itself  a  delivery  in  law.  There  rrever 
is  irr  fact  arr  actiral  delivery  urrder  the  extendi  facias;  wher-e;vs,  on  a  fieri  facias,  the 
executiorr  is  said  to  be  executed  oirly  orr  a  sale  by  tire  Sher'iff,  '1  Bae.  Alji-.  .349.  Oir 
that  distinguishiirg  cir-cumstaircc  it  is,  that  the  well-krrowrr  distinction  between  a  Ireri 
facias  and  arr  elegit  executed  uporr  goods  oirly  rests  (a).  In  the  srrbject's  extendi 
facias  oir  a  statute  staple,  there  are  words  of  executiorr  rrot  to  be  fourrd  irr  the  immediate 
exteirt.  It  cummarrds  the  Sheriff  to  extend  arrd  appraise  the  larrds  aird  chattels  of 
the  debtor-,  arrd  cairse  thenr  to  be  delivered  to  the  conirsee,  urrtil  he  shall  be  fully 
satisfied  of  the  debt — which  approaches  more  rrearly  the  terms  of  a  pr'ocess  of  execu- 
tiorr. The  larrguage  of  the  elegit,  too,  is  that  the  Sheriff  cairse  the  goods  arrd  chattels 
of  the  debtor-,  except  &c.  arrd  also  a  moiety  of  all  the  lairds,  ifec.  to  be  delivered  to  the 
creditor-  by  a  reasorrable  price  aird  extent,  to  hold  to  him  &c.  urrtil  the  damages  (or 
debt  and  damages)  aforesaid,  shall  be  thereof  fully  levied.  But  the  most  remarkable 
distinctiorr  observable  between  the  mesrre  proceedirrg  by  cxterrl,  and  the  Crown's 
execution  by  exterrt,  arrd  which  shew  that  the  exteirt  in  the  fir-st  instance  is  not  an 
execution,  arc  to  be  found  in  the  followirrg  stiikirrg  vari  [400]  arrces.  Irr  the  mesne 
exterrt  the  mandate  is  to  seize,  lir-st,  the  body,  secondly,  the  lands  arrd  tonerrrerrts,  ai^d, 
thir-dly  and  finally,  the  goorls  arrd  chattels  arrd  choses  in  action,  arrd  it  r-eipiii-es  the 
Sheriff  to  seize  all  the  debtor's  goods  and  chattels,  debts,  and  gencr-al  property,  how- 
over  small  and  incorrsiderable  the  Crown's  demand  may  l)e.  On  the  contrary,  we 
fiird  from  Lord  Coke  (2''  Irrst.  li)),  that  the  proceeding  by  lirral  pr-ocess  of  exterrt  wii.s, 
in  all  these  respects,  a  very  differcrrt  process.  "  After- the  statute  (says  Lord  Coko, 
— but  Lord  Chief  Barorr  Gilbert  (Treat,  on  Exch.  127)  considers  that  the  process  wiih 
in  use  before,  irr  cases  of  necessity,)  of  33  Ilcrr.  VIII.  was  made  for  levyiirg  of  the 
Kirrg's  debts— the  usual  pr-oce.ss  to  the  Sher-iff  at  this  day  is,  Qirod  diligcnter  ifce. 
Iniiiiiras  i|u;e  et  cujirsmodi  l)ona  et  catalla,  et  ciijus  preeii  idem  (deliilor)  iiabnit  in 
dicta  baliva  tira  il'c.  Kt  ea  omnia  capias  irr  nianirs  nostras  ad  \alentiaiii  dcbiti  pra-dict. 
et  indc  fieri  fac  debitum  pi-iudict.  &e.  Lt  si  for-te  bona  et  catall.i  ina-dict.  (debitoi-iH) 
ad  .solutiorrenr  debiti  [iradiet.  noir  sufticerunt  tune  iioir  omittas  projitcr  aliipiam  bli.-i 
tatern  (|uiri  earn  irrgrediaris  et  per- sacr-amcntum  pnefat.  ])r-obor-um  et  legaliiiiir  hominum 
diligcrrter  impiiras  quas  terras  et  i.\\vm  teircmentJi  et  ciijiis  aiiiiui  valoris  idem  (di-biuir) 
habuit  .sen  .seisitus  fiiit  in  dicta  baliva  tna  .Vc.  Kt  oa  omnia  et  singuhi  in  i|noniiii- 
curr(|ue  manibus  jam  existnnt  cxterrdi  fac.  et  in  manus  nosti-as  ciipias,  kn.  Va  c^ipiiw 
pr-iud'  (deliitorerrr),  ita  (pKjd  habeas  eoi--[401]l)us  pra-dict.  (debitoris)  ad  .satisfac.  nobis 
de  debito  predicto  *. 

(a)  1  Sid.  184.     1  Keb.  105,  261,  465,  692.     1  Lev.  92. 

*  As  to  that  writ  being  made  sirrce  the  .statute,  I,or-<l  Cliict  l^iron  (irilioi  i,  with 
much  appaieirt  reason,  expi-e.sscs  great  doulit  ;  liecaii.se  (lie  says)  it  .scorns  so  contrived, 
that  an  irnnrisition  should  be  found  whether  the  ilebtor  had  any  goiHls  ami  cliattuig ; 
and  if,  upon  the  inquisition,  there  were  none  found,  then  to  extend  the  land  and  tnko 
up  the  body  of  the  debtor.     So  that  it  soem.s  that  this  writ  might  have  bocn  iiwsd 
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We  tiiid  thei'efore,  that  the  writ  for  levying  the  King's  del)ts  contains  woixls  of 
execution — that  it  requires  a  seizure  of  the  debtor's  goods  and  chattels  only  to  the 
value  of  the  debt — that  it  orders  recourse  to  be  had  to  the  lauds  only  in  cases  where 
the  goods  itc.  should  happen  to  be  insufficient  t — and  that  the  order  foi' seizure  of 
[402]  goods  &c.  lands,  and  person,  is  reversed.  And  here  it  may  be  proper  to  notice 
a  further  very  striking  and  material  difference  in  the  language  of  the  writ  of  capias 
utlagatum,  or  writ  of  execution  upon  an  outlawry,  and  the  writ  of  extent,  or  seizure 
and  appraisement,  upon  an  outlawry.  In  the  former,  the  command  is,  et  ill.  [bona 
et  catalla  terras  et  tenementa]  per  eorum  sacram.  extendi  et  appreciari  fac.  juxta 
verum  valorem  eorundem,  et  ea  (jute  per  inquiss.  ill.  inveneris  in  manus  nostras 
cap.  &  salvo  custod.  fac.  ita  quod  de  vero  valore,  et  exitibus  eorundem  nobis 
respondeas.  In  the  note  at  the  end  of  Prodoi's  case,  in  Dyer  (p.  223  b.)  the  reporter 
states,  that  the  outlawry  being  reversed,  the  SherifT  returned  to  the  writ  of  restitution 
awarded  thereupon  [to  restore  the  goods  of  the  value  of  1001.]  "that  he  had  sold  the 
goods  for  401.,  and  brought  the  price  into  Court,"  and  that  that  return  was  holden 
insufficient ;  for  the  capias  utlagatum  cum  extendi,  and  scire  facias  bona,  is,  by  the 
oath  of  good  and  lawful  men,  but  no  mention  of  the  sale  of  them  is  in  this  writ ;  there- 
fore, it  is  done  without  warrant,  as  it  seems.  "  But  (he  adds)  note  these  words 
in  this  writ,  'and  those  things  which  you  shall  find  by  that  inquest,  you  shall  take 
into  our  hands  and  safely  keep ;  so  that  of  the  true  value  and  issue  of  the  same  you 
answer  to  us.'  So  it  seemed  to  Catlyn,  Saunders,  and  ^Yhyddon,  that  the  Sherift'  may 
sell  them  or  answer  the  value  to  the  King,  and  retain  the  goods  himself  &c.  Ideo 
qu;cre  inde."  Now,  if  the  order  to  extend  the  goods  of  the  outlaw  renders  [403]  the 
word  respondeas  of  doubtful  ert'ect,  as  to  giving  the  Sheriff'  authority  to  sell  in  this 
writ  of  execution  upon  an  outlawry,  it  is  quite  certain,  that  by  the  terms  of  the  com- 
mand in  the  extent  upon  an  outlawry,  the  Sheriff  could  not  sell,  because  the  terms 
of  the  command  which  follows  the  order  to  appraise  and  extend  the  goods  and  lands 
are  "  Et  interim  omnia  et  catalla  ill.  aut  de  precio  sive  valore  inde,  et  de  exit,  et  profic. 
terr.  et  ten.  pried,  nobis  respondere  possis.  This  difference  shews,  that  an  extent, 
even  on  an  outlawry,  was  not  considered  as  an  execution  per  se  ;  and  it  goes  far  to 
support  the  main  proposition  here  attempted  to  be  established,  that  the  Crown's 
extent  against  its  debtors,  in  desperate  circumstances,  is  a  mere  detainer  of  the  property 
of  its  debtor  as  a  pledge,  and  not  a  proceeding  to  recover  its  debt. 

The  insolvency  of  the  Crown-debtor,  and  even  a  partial  inability  to  satisfy  the 
Crown's  debt,  appear  to  have  had  at  all  times  the  effect  of  at  once,  and  ipso  facto, 
investing  the  Crown  with  very  large  and  almost  absolute  power  over  the  debtor's 
effects,  without  regard  to  his  own  rights,  or  those  of  other  persons  as  against  him  : 
and  even  in  the  more  lenient  exercise  of  it  in  more  modern  times,  (since  the  reign  of 
Henry  the  Vlllth)  the  right  of  the  Crown  to  precede  its  doubtful  suit  by  seizure,  in 
the  first  instance,  of  the  debtor's  goods  and  chattels,  and  debts,  has  been  strictly 
preserved,  on  the  principle  of  the  public  good.  The  insufficiency  of  the  Crown-[404]- 
debtor,  as  a  feudist,  either  to  render  to  the  Crown  the  personal  services  due  from  him 
in  former  times,  or  in  later  days,  the  debts  owing  by  him,  appears  to  have  reduced 
him  almost  to  the  situation  of  a  subject  outlawed  in  a  civil  suit,  or  to  a  state  of  pure 
villeinage ;  and,  as  in  cases  of  outlawry  of  the  subject  at  the  present  day,  as  in  his 

before  the  statute  of  Hen.  VIII.  without  an3-  violation  of  Magna  Charta  ;  for  if  it  were 
found,  that  the  debtor  had  no  goods,  they  might  seize  the  land  and  take  the  body  ; 
and  therefore  it  seems  to  be  a  writ  that  was  used  upon  motion  to  the  Court,  in  cases 
of  necessity,  before  the  statute  ;  but  since  that  statute,  they  may  have  a  capias  levari, 
or  e.vtent,  without  any  such  inquisition  touching  the  goods.  We  have,  therefore, 
cleaily  the  express  opinion  of  that  very  learned  writer,  that  the  statute  had  enlarged 
the  prerogative,  by  enabling  the  Crown  to  seize  the  land  of  its  debtor  without  a 
previous  finding  that  the  goods  and  chattels  were  insufficient  to  satisfy  the  debt.  It 
niay,be  added,  that  to  this  species  of  proceeding  for  securing  the  Crown,  the  provisions 
of  Magna  Charta  cannot  apply,  as  it  is  founded  on  the  fact  of  the  insolvency  of  the 
Crown-debtor,  and  that  is  now  required  to  be  verified  by  affidavit. 

t  It  requires,  however,  that  all  his  lands  should  be  seized  into  the  King's  hands  ; 
but  that  may  be  because  at  the  time  when  this  writ  was  framed,  the  lands  could  not  be 
sold,  and  the  debt  must  necessarily  have  been  raised  out  of  the  issues  and  profits  by 
levai'i,  which  was  a  slow  and  dilatory  mode. 
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condition  of  villeinage  formerly,  the  property  in  his  goods  and  chattels  becomes  there- 
upon subjected  to  seizure  as  vested  in  the  Crown  ;  and  the  Shcrifl',  empowered  by  the 
writ  to  seize,  l)Ccomes  thereby  invested  with  the  authority  of  an  Escheator.  Accord- 
ingly, it  is  apprehended,  that  if  the  Crown  should  proceed  to  seize  the  personal  effects 
and  debts  of  its  insolvent  debtor  in  the  first  inst^ince  (not  his  lands  or  chattels  real), 
that  it  might  do  so  without  a  previous  inquisition  to  fine  the  goods  &c.  which  is 
simply  an  office  of  instruction,  not  of  entitling  ;  and  it  would  require  only  a  mere  writ 
of  appraisement,  instead  of  the  extent,  upon  which  the  party  might  come  in  and  defend 
himself,  by  entering  his  claim,  as  we  have  already  seen. 

In  cases  of  outlawry,  a  distinction  is  taken  between  goods  and  chattels  personal, 
and  lands  and  chattels  real.  By  bare  outlawry,  it  is  said,  a  party  immediately  forfeits 
his  personal  goods,  and  they  are  vested  in  the  King  ;  but  he  does  not  forfeit  the  profits 
of  his  lands  and  chattels  real  till  inquisition  taken.  Britlon  v.  Cole.  1  Salk.  395. 
Carth.  442.  And  the  King  may  [405]  have  good  action  of  detinue  against  any  who 
have  possession  of  the  goods ;  for  by  the  outlawry,  the  property  is  in  the  King. 
Br.  Prerog.  pi.  45.  In  Vin.  Abr.  vol.  xvi.  p.  80,  title  "Office,"  (D.),  pi.  1,  it  is  said, 
"  In  quare  impedit  the  King  made  title  to  present,  because  the  advowson  was  held  of 
him  in  chief,  and  was  aliened  without  license,  by  which  he  presented  itc.  and  admitted 
for  good  title  ;  and  yet  it  is  not  alleged  that  the  alienation  was  found  by  office  ;  Quod 
nota.  And,  therefore,  it  seems  the  King  may  have  chattel  without  office.  Br.  Prerog. 
pi.  33,  cites  2  Edw.  III.  71. 

The  following  passages  and  authorities  are  to  the  same  effect : 
The  escheator  may  seize  the  ward  for  the  King  without  office  ;  per  Thorpe,  quod 
non  negatnr  ;  and  therefore  it  seems  that  chattel  may  vest  in  the  King  without  office, 
but  he  cannot  grant  the  land  before  office,  by  the  statute  of  18  Hen.  VI.  Br.  Prerog. 
pi.  30,  cites  24  Edw.  III.  54.     Vin.  Abr.  title  "Office,"  (D.),  pi.  2,  vol.  xvi.  p.  81. 

If  a  villein  of  the  King  purchase  goods,  the  King  shall  be  adjuflged  in  possession 
of  them,  without  office  found  ;  but  if  he  purchase  land,  the  King  ought  to  seize  before 
that  he  shall  be  possessed  ;  qusere,  if  this  ought  not  to  be  found  by  office!  Br.  Office 
dcvant  &c.  pi.  53,  cites  [406]  35  VAw.  III.,  and  Fitzh.  Villeinage  22.  Vin.  Abr.  title 
"Office,"  (1).),  pi.  3,  p.  81. 

Br.  Property,  pi.  43,  cites  S.  C.  Brooke  says,  the  reason  seems  to  be,  inasmuch 
as  goods  are  moveable  and  transitory  ;  and  it  is  .said  elsewhere,  that  the  King  may 
grant  the  ward  of  the  body  without  office.  Br.  Prerog.  pi.  113,  cites  .S.  C.  And 
Brooke  says  it  seems  to  him,  that  the  seizing  of  l;J^d  shall  be  by  office  ;  for  land  abides, 
but  oxen  oi'  cows  may  be  eaten  or  wasted. 

In  the  case  of  a  transitory  chattel,  coming  to  the  King,  an  office  is  not  necessary ; 
but  where  an  interest  comes  to  the  King,  an  office  ought  to  be  found.  Arg.  Lane,  43, 
The  King  v.  Eaii  of  Nollingham.  (Vin.  Abr.  title  "  Ottice,"  (E.),  pi.  7,  vol.  xvi.  p.  85.) 
The  subject  of  outlawry  suggests  here  an  enquiry  as  to  wdiat  would  be  the  effect 
of  an  extent  upon  an  outlawry  coming  into  the  Sheriff's  hands  at  the  time  when  the 
present  extent  was  deliveied  to  him  :  in  other  words,  if  the  extent  in  question  had 
been  an  extent  upon  a  judgment  of  outlawry  in  a  civil  suit!  That  would  not  have 
been  a  suit  commenced  or  process  awarded  to  recover  the  King's  <lebt;  yet  if  the 
goods  and  chattels  vest  in  the  King  from  the  outlawry,  the  extent,  it  is  presumed, 
must  have  relation  to  the  judgment  which  binds  the  personal,  or  rather  moveable, 
goods  ;  yet,  until  judgment  of  outlawry,  the  [407]  King  has  nothing  to  do  with  the 
outlaw,  and  the  first  proceeding  on  the  jiart  of  the  King  is,  therefore,  the  issuing  of 
the  extent. 

An  ol)servali()M  nuiy  be  made  hero  as  to  the  effect  of  the  seizure!  i-eturned  bv  the 
Sheriff,  in  giving  a  priority  to  the  Crown  process.  It  ai'ises  on  the  authority  of  a  case 
which  goes  to  establish  that  on  an  actual  seizure  into  the  King's  haiwls,  under  pre- 
rogative pioce.ss,  the  seizuie  gives  priority,  and  ci'eates  a  lien  on  land  ;  which  shall  l)e 
preferred  to  a  judgment  obtained  before  the  rigiit  of  the  Crown  accrued  ;  and  which 
right,  but  for  the  seizure  made,  would  not  have  created  a  lien  upon  the  land,  or  iiave 
entitled  the  Crown  to  any  preference  before  the  seizure.  That  is  the  case  of  I'hltij  v. 
Krhy  (I  Salk  80).  The  creditors  of  J,  S.  brought  a  bill  for  dclits,  which  debts  were 
mortgages,  juilgnients,  and  bonds  Upon  one  of  the  bonds  the  I)cfcndaMl  was  out- 
lawed ;  and  upon  one  of  the  judgments  the  recoverci'  had  brought  an  action  of  debt  ; 
.and  the  question  IxMug  concerning  ])?'i()rity  of  jKiynicnt,  it  w.is  objci'tcd,  lirst,  that  the 
judgments  were  by  confession,  and  it  was  not  equitable  that  it  should  be  in  tiie  power 
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of  the  pai'tv  to  prefer  one  creditor  to  another;  but  that  seemed  to  be  over-ruled  ;  and 
as  to  the  outlawry,  the  Court  ruled,  that  being  onlv  upon  mesne  process  before  judg- 
ment, it  did  not  alter  the  nature  of  the  debt,  nor  create  a  lien  upon  [408]  the  land, 
iu  this  case  ;  but  that  where  there  is  an  outlawry,  and  a  seizure  thereupon,  the  debt 
attaches  upon  the  land,  and  shall  be  preferred  to  a  judgment,  though  prior  to  the 
outlawry,  but  that  it  is  the  seizure  that  gives  the  preference. 

Here  may  be  appositely  extracted  the  following  passages  from  the  valuable  author  *^ 
by  whose  labours  these  pages  are  made  worthy  of  attention,  to  shew  how  summarily 
the  Crown  was  always,  from  the  earliest  period  of  which  we  have  any  accurate 
historical  knowledge,  entitled  to  proceed  against  the  Crown-debtor  on  his  becoming 
insolvent,  and  when  and  in  what  manner  the  proceeding  began  to  be  adopted  for  the 
seizure  of  the  effects  of  those  debtors  whose  debts  were  considered  desperate,  differing 
entirely  from  the  mode  in  use  for  recovering  such  debts  as  were  deemed  to  be 
separate : — 

"  About  the  time  of  Edw.  I.  there  were  several  tenants  and  debtors  that  broke  in 
the  King's  debt,  and  indebted  also  to  others  of  the  King's  predecessors  ;  and  with 
these  the  annual  roll  was  stuft ;  which  made  it  necessary  to  write  them  out  in  charge 
iu  the  prerogative  writt,  which  created  an  unnecessary  trouble  and  expense  Hence- 
[409]-forward  the  desperate  debts  were  to  be  t<aken  out  of  the  annual  roll,  and  it  was 
not  necessary  for  the  Clerk  to  write  them  out  to  the  Sherilf ;  but  to  put  them  into  the 
ex-annual  roll,  which  was  not  necessary  to  be  transcribed  ;  and  as  debts  became 
desperate,  they  were  all  transmitted  to  the  ex-annual  roll,  which  was  one  roll  of 
desperate  debts,  and  never  transcribed  as  the  annual  roll  was.  This  ex-annual  roll 
was  read  over  to  the  Sheiiff  on  his  apposal,  and  chiefly  at  Easter,  when  the  process 
was  issued  out."  In  cases  of  amerciaments,  &c.,  so  large  as  that  the  party's  estate 
was  insufficient  to  discharge  them  without  process  for  the  sale,  it  was  usual  when  such 
fines  etc.  were  estreated,  to  issue  writs  to  the  Court  of  Exchequer,  to  atterminate  such 
debts  upon  an  inquisition  to  enquire  "  quant'  inde  Kegi  dare  valeat,  per  ami.  salva 
sustentatione  sua,  et  uxoris  et  liberorum  suor'."  Upon  that  practice  Lord  Chief  Baron 
Gilbert  makes  the  following  remarkable  observation  *-.  "  ^Mlen  the  debts  were  thus 
atterminated,  if  they  were  not  paid  at  the  time,  the  whole  was  levied  ;  because,  that 
when  the  debts  were  atterminated  according  to  the  contentment  of  the  party,  if  he 
did  not  pay  it  according  to  the  attermination,  he  plainly  endeavoured  to  avoid  the 
justice  of  the  law  ;  and  therefore  the  whole  was  immediately  to  be  levied,  as  upon  an 
insolvent  tenant." 

Upon  the  whole,  therefore,  it  appears,  that  upon  [410]  the  insolvency,  or  in- 
sufficiency of  the  subject,  who  owed  money  to  the  Crown,  whether  mediately  or 
immediately,  he  was  considered,  on  feudal  principles,  as  one  who  had  de  facto  forfeited 
the  right  of  holding  property  which  he  possessed  as  feudatory,  and  was  reduced  to 
a  state  of  villenage,  as  if  in  earlier  days  he  had  become  incapable  of  performing  the 
services  due  to  his  superior  lord, — the  condition  on  which  he  held  them.  Nor  can 
it  he  considered  as  going  too  far  back  into  antiquity  to  seek  for  the  reason  and 
foundation  of  a  prerogative  so  apparently  arbitrary,  as  the  power  of  instant  seizure 
of  the  subject's  goods  and  chattels,  on  his  becoming  (if  a  Crown-debtor)  insolvent, 
to  derive  it  from  the  feudal  condition,  when  we  see  that,  in  comparatively  very 
modern  times  onlv,  the  oppressive  burthens  which  were  the  consequence  of  the  antient 
military  tenure  by  knight  service,  with  its  train  of  real  hardships,  pioceeding  from 
the  fictitious  doctrine  of  feudal  depend.uice,  were  abolished  ;  and  that  was  not  till 
after  the  Eestoration,  when,  having  been  discontinued  during  the  short  period  of  the 
Usurpation,  they  were  entirely  conceded  and  given  up  by  the  Crown  (by  the  statute 
12  Car.  II.  ch.  21:),  in  consideration  of  the  hereditary  excise. 

In  the  present  case,  the  King's  title  accrued,  and  his  right  to  proceed  by  immediate 
extent  in  aid  originated,  on  the  fieri  facias  being  delivered  to  the  Sherifi".  The  judg- 
ment recovered  gave  no  right,  for  that  alone  was  no  indication  of  in-[411]-solvency — 
the  submission  to  execution  is  so  unequivocally  :  and  then  the  debtor  was  subjected 
instanter  to  the  prerogative  proceedings  on  the  part  of  the  Crown-debtor,  and  it  was 

*'  Gilbert — Treat,  on  the  Court  of  Exchequer,  p.  78  and  79. 

t  This  writ  is  the  Long  Writ  against  the  goods,  chattels,  lands,  and  body  of  debtors, 
the  item  of  whose  debt  the  Sheriff  has  nichilled.     Tr.  117. 
*•-  Treat,  on  the  Court  of  Exchequer,  p.  SI. 
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the  duty  of  the  Crown-debtor,  for  the  protection  of  the  Crown,  immediately  to 
employ  it.  that  his  debt  might  be  secured.  Lord  Chief  Bai'on  (Jilbcrt,  furnishing  the 
reason  why  the  King's  right  extends  to  debts  due  to  his  delators,  says*-',  "For  in 
relation  to  the  King,  not  only  the  money  that  the  debtor  has  in  his  actual  possession, 
but  that  which  he  has  out  in  other  person's  hands,  shall  belong  to  the  King.  For 
common  persons,  if  their  debtors  made  away  with  their  effects,  were  supposed  to  be 
able  to  look  after  them,  and  to  watch  the  goods  in  the  actual  possession  of  them  ;  but 
the  King  being  engaged  in  public  atlairs,  could  not  watch  an  actual  possession  of  his 
debtors  ;  and  therefore,  since  there  was  no  danger  of  maintenance,  he  might  proceed 
to  get  in  their  debts  as  far  as  he  could  discover  them." 

The  consequence  of  the  correctness  of  these  several  propositions  would  be,  that 
the  Crown  becomes  entitled  to  seize  goods,  chattels,  and  debts,  on  the  first  act  or 
indication  of  insolvency,  and  may  do  so  without  inquisition  or  office  t  [412]  wherever 
the  property  is  not  absolutely  and  entirely  divested,  subject,  however,  to  the  lawful 
claim  of  any  one  having  demands  on  the  .same  property  and  the  effects  seized.  The 
mode  of  proceeding  by  claim  would  have  been  the  proper  course  in  this  instance  ; 
but  it  was  considered,  that  the  present  proceeding  would  give  a  speedy  and  easy 
opportunity  of  carrying  this  question  to  the  highest  authority.  Since  the  statute  of 
flen.  VIII. ,  in  the  exercise  of  their  discretion,  the  Court  have  thought  fit  to  require 
an  affidavit  of  [413]  danger,  where  it  is  intended  to  be  resorted  to  on  an  indication 

*'  Treat,  on  the  Court  of  Exchequer,  p.  178. 

t  The  finding  of  a  debt  is  not  to  give  title  to  the  Crown.  The  inquisitions  on 
commissions  and  extents  are  all  offices  of  instruction  ;  and,  in  later  times,  this  finding 
of  debts  superseded  the  more  early  course  of  assigning  debts  due  to  the  Crown-debtor 
from  other  persons.  Their  object  is  to  ascertain,  not  so  much  the  fact,  as  the  amount 
of  the  debt,  that  it  may  be  seen  what  proportion  the  goods  &c.  appraised  Ijorc  to  the 
debt  due.  The  Jury,  therefore,  on  an  inquisition  (which  is  a  proceeding  as  well  on 
behalf  of  the  owner  of  the  goods  seized  as  of  the  Crown)  are  not  a  Jury,  properly  .so 
called,  or  twelve  men  impannelled  to  try  a  fact  between  party  and  party,  but  a 
number  of  persons  (usually  twelve)  called  in  ex  parte  to  at  once  assist  and  control 
the  Commissioners  or  Sherifl'  in  making  a  return  of  the  amount  of  the  debt  duo, 
previous  to  the  enquiry  of  the  amount  of  the  goods  meant  to  be  seized.  If  they  were 
a  jury,  in  the  ordinary  and  legal  sense  of  that  word,  they  could  not  proceed  to  assess 
the  amount  of  the  Crown's  demand  on  affidavits  as  they  always  do  in  practice.  That 
may  either  have  been  suffered  by  reason  of  some  analogy  with  the  other  proceedings 
on  the  Eijuity  side  of  the  Court  in  which  depositions  are  always  used  in  evidence, 
(and  by  order  of  the  Court,  even  before,  a  Jury):  or  the  language  of  the  commission 
and  extent,  rcc|uiring  the  Commissioners  and  Sherilf  to  onquii'o  &c.  as  well  by  the 
oaths  of  good  and  Lawful  men  as  "by  all  other  ways,  means,  and  methods  whatsoever," 
iK;c.  maj'  have  been  thought  sufficient  to  authorize  such  a  mode  of  proceeding. 

W'e  have  an  instance  in  Madox  '■'-  of  an  order,  calling  on  an  individual  to  shew  by 
what  right  he  claimed  the  privilege  of  selling  goods  seized  for  debts  of  the  Crown, 
and  particularly  at  a  low  price.  That  order  recites  the  reason  why  good  and  lawful 
men  should  be  assigned  to  sell  such  goods  for  a  just  and  reasonable  price,  which  may, 
perhaps,  include  an  appr.iisement.  "Datum  est  nobis  intclligi ;  quod  cum  fuerit  pio- 
visuamet  statutum  anli(|uitus  Progenitoribus  nostrisKegibus  Angihc  quod  in  quibusdam 
Comitatiiius  assignarentur  quidam  legales  homines,  qui  justo  prccio  et  rationabli 
venderent  averia  capta  pro  (lebitis  eoi'um,  ne  Vieeromites  vel  ballivi  eoruni  ilia  pro 
voluntate  piT)])ria,  ct  forsitan  in  oflinm  aliquoruni  (jui  debita  debebant,  minoi'i  prccio 
(juani  valcreiit  ilia  venderent,  et  ita  debitorcs  gravaront:  Petrus  de  Meuling  qui  jure 
hiereditaiio,  ut  di(;itur,  in  Comitatu  tno  vendic.at  ad  se  hujusmodi  vcndicioncs 
Animalium  pei'tinere  Povcni  qii.antirnnupio  sit  precij  vci  v.iloris  pro  ij  s,  e(|uuin  eciam 
pro  codem  precio  ovcm  pi-o  iiij  d.  vcndit,  (juocions  fuci'int  hnjusniodi  averia  \cndcnd;i : 
propter  quod  valde  gravantur  debitores  nostii  in  Comitatibus  tuis.  Et  quoniam 
reputamus  hujusmodi  vcndicioncs  valde  iniqnas  et  injuriosas,  Tibi  pra^cipimus,  quod 
venire  facias  coram  Baronibus  dictum  P.  a  die  S.  Johannis  in  xv.  dies,  ad  ostendendum 
quo  jure  veuflicat  sibi  compctere  hujusmodi  vcndicioncs  facere,  et  prccipuc  tali  prccio. 
T.  .^'c.     Trin.  Communia  27  Hen.  III.  Hot.  11  a. 

'■'2  Vol.  ii.  eh.  23,  p.  196  (in  notis  («)). 
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of  insolvency,  before  they  suffer  so  peremptory  a  proceeding  to  be  adopted,  and  ere 
the  Baron  issues  his  fiat.  The  proceeding  is,  however,  in  no  other  respect  within 
any  of  the  provisions  of  that  statute  than  by  having  been  subjected,  for  the  ease  of 
the  debtor,  in  fit  cases,  to  the  general  discretionary  control  of  the  Court  of  Exchequer  ; 
and  therefoi'e  the  statute  cannot  have  abridged  or  controlled  the  prerogative  right  of 
the  Crown. 

It  cannot  fail  to  be  observed,  that  no  distinction  has  been  made  throughout  these 
remarks,  be-[414]-tween  the  immediate  extent  and  the  extent  in  aid.  That  is  because 
the  Court  makes  none,  and  it  has  ever  refused  to  recognize  the  existence  of  any  such 
distinction. 

Here,  lastly,  arises  the  argument,  deducible  from  the  course  and  usage  of  the 
Court,  and  the  established  precedents  ;  and  that  is  an  argument  which  has  always 
been  so  much  lespected  as  to  be  considered  conclusive  in  the  absence  of  express 
determinations.  Upon  this  point,  it  will  be  sufficient  to  refer  generally  to  the 
following  authorities: — Br.  Prerog.  pi.  45,  (citing  39  Hen.  VI.  26) — Vin.  Ab.  title 
Utlawry  (M.)  1.  J'Ae  Kiny  v.  Baden  (Sh.  Cases  in  Pari.  72).  Fleetwood  and  Asian's 
case  (Hob.  45).  The  Atlmney-Genera]  v.  Sir  George  Sands  (Hardr.  495).  jrUkinson 
V.  EockJas  (1  Mod.  91).  Brithn  v.  Cole  (1  Ld.  Eavm.  307).  JVindser  v.  Seywell 
(SirT.  Raym.  17). 

These  observations  are,  for  the  present,  submitted  to  the  consideration  of  the 
reader,  rather  for  the  puipose  of  directing  his  attention  to  this  mode  of  considering 
the  subject,  by  applying  the  principles  of  the  prerogative  right  to  use  this  process  of 
extent  to  the  question  which  has  been  raised  by  the  case,  than  offered  as  a  systematic 
and  regular  argument  in  favour  of  that  right.  The  very  little  time  which  a  periodical 
publication  allows  for  arrangement  of  such  secondary  matter  is  insufficient  for  the 
purpose  [415]  of  making  it  in  tiiat  respect  more  satisfactory  and  complete  ;  but  as  it 
is  most  material  that  it  should  be  settled  and  known  what  the  law  upon  such  subject 
is,  leaving  to  some  other  time  and  occasion  the  discussion  of  what,  under  a  change 
of  circumstances,  it  ought  to  be,  the  Editor  has  presumed  to  think,  that  some  further 
reference  to  the  decisions  and  dicta  which  are  to  be  found  in  the  books,  would  conduce 
to  the  as.sistance  of  those  who  might  be  desirous  of  giving  their  attention  to  the  subject, 
whether  for  legal,  judicial,  or  legislative  purposes.  His  object  is  merely  to  assist  in 
the  elucidation  of  this  very  important  and  much  agitated  question,  by  an  attempt  to 
explain  the  real  nature  of  this  prerogative  proceeding  by  present  process  of  extent, 
the  reason  and  origin  of  it,  and  the  foundation  on  which  it  rests — and  to  furnish 
a  brief  history  of  the  exercise  of  it  in  practice,  tracing  its  various  modifications  and 
regulations  from  time  to  time,  by  statutes,  rules  of  Court,  and  the  practical  control 
of  the  Court  of  Exchequer. 


[416]    Gray's  Inn  Hall.    Coram,  Richards,  Lord  Chief  Baron. 

Gordon  v.  Trail.  Saturday,  8th  July  1820. — The  Court  will  not  allow  an  executor 
interest  on  costs  paid  by  him,  pending  a  suit  regarding  the  estate. — Where 
interest  is  allowed  it  is  only  from  the  time  of  the  balance  having  been  struck  on 
the  general  report. 

Martin  applied  to  the  Court  for  directions  as  to  the  minutes  of  the  decree  in  this 
case.  The  object  of  it  was  to  have  the  report  referred  back  to  the  Deputy  Remem- 
brancer, that  he  might  calculate  from  certain  specified  periods,  and  allow  the  interest 
on  certain  sums,  paid  out  of  his  own  money  by  the  Defendant,  an  executor,  on 
account  of  the  testator's  estate,  reported  to  be  due  to  him.  The  sums  were  the  costs 
of  an  action  biought  by  the  Defendant  on  behalf  of  the  estate,  and  of  actions  defended 
l)y  him.  The  Deputy  Remembrancer  had  refused  to  give  any  interest  thereon, 
although  it  was  found  that  he  had,  at  that  time,  no  money  in  his  hands. 

The  Chief  Baron  refused  the  application,  observing  that,  notwithstanding  the 
frequent  hardships  of  such  a  case,  it  was  contrary  to  the  established  course  of  practice 
to  allow  interest  on  costs,  under  such  circumstances :  and  that  where  interest  is 
allowed  on  sums  carrying  intei-est,  it  should  be  calculated  from  the  time  of  a  balance 
being  struck  on  the  general  report ;  for,  until  that  time,  it  cannot  be  ascertained  that 
the  executor  has  not  money  in  his  hands. 
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[417]    Gray's  Inn  Hall.     Coram  Richard.s,  Lord  Chief  Baron. 

Dearden  and  Others  v.  The  Kiuht  Honourable  George  Gordon,  Lord  Uyron, 
and  Others.  Saturday,  Sth  July  1820.— Freehold  estates  of  B.,  and  of  E  his 
intended  wife,  were  settled  by  act  of  Parliament  liefore  their  marriage  to  the  use 
of  B.  for  life,  I'emainder  to  secure  an  annuity  thereout  to  E.,  and  subject  thereto, 
to  the  use  of  trustees  for  a  term  of  500  years,  for  securing  portion.s  for  youngei- 
children,  remainder  to  the  use  of  sons  and  daughters  successively  in  tail,  remainder 
to  the  right  heirs  of  I).  E.  died  in  the  lifetime  of  her  husband,  having  had 
issue,  a  son  (^^'nl.)  and  a  daughter,  who  both  died  in  the  life-time  of  B.  the 
father,  \Vm.  the  son  only  leaving  issue,  one  son  (Wm.  John),  who  also  died  in  the 
life-time  of  B.  his  grandfather,  without  issue.  After  the  death  of  Wm.  John, 
the  grandson,  B.  sold  a  part  of  the  estates,  so  settled  by  the  said  act  of  Parliament, 
to  D.  the  Plaintiff,  for  valuable  consideration.  That  estate  had  been  originallj' 
settled,  long  before,  on  the  marriage  of  the  parents  of  B.  to  the  use  of  the  father 
of  B.  foi'  his  life,  remaimler  to  trustees  for  a  term  of  700  years  for  raising  portions 
for  3'ounger  children  of  that  marriage,  remainder  to  the  issue  in  tail  male,  with 
divers  remainders  over.  On  the  death  of  B.  the  vendor,  the  Defendant,  who 
was  the  heir  at  hiw  of  Wm.  John  the  grandson,  set  up  a  claim  to  the  estate  so 
sold  to  D.,  and  recovered  a  verdict  in  ejectment,  asserting  title  under  the  follow- 
ing deed. — B.  (the  vendor,)  and  WnL^his  son,  as  soon  as  he  had  attained  the  age  of 
twenty-one,  and  E.  the  wife  of  B.,  having  joined  in  suffering  recoveries  of  all  the 
estates  so  settled,  afterwards  executed  certain  indentui'cs  of  lease  and  release  and 
appointment.  The  release  recited,  that  B.  and  his  son  Wm.  had  both  become 
very  considerably  involved  in  debt,  and  embarrassed  in  their  circumstances,  and 
that  it  had  therefore  become  necessaiy  for  them  to  sell  part  of  the  said  settled 
estates,  having  no  other  means  of  olitainiiig  money  to  extricate  themselves  from 
their  difficulties  :  and  then  it  recited  the  following  agreement  between  the  parties, 
— that  it  was  intended  to  settle  an  annuity  on  E.  the  wife,  as  a  commutation  for 
her  jointure  settled  under  the  act  of  Parliament,  and  another  on  W.  the  son,  in 
consideration  of  his  having  consented  to  join  in  sull'ering  the  recoveries,  and 
subject  thereto,  that  certain  of  the  settled  estates  of  E.  in  the  county  of  Nottingham, 
should  be  settled  and  assured  to  trustees,  to  the  use  of  such  trusts;  and  that  a 
term  of  years  should  be  created  out  of  all  their  other  estates  in  the  county  of 
Nottingham,  in  ti'ust  to  raise  a  sum  for  the  portions  secured  for  the  younger 
children,  and  that  the  reversion  and  inheritance  of  all  the  said  estates  in  N.  and 
all  the  estates  in  the  county  of  Lancaster,  of  which  latter  the  premises  in  question 
were  part,  were  to  be  limited  to  other  trustees  in  trust  to  sell : — and  out  of  the 
proceeds  of  the  Nottingham  estates  all  the  debts  were  to  be  paid  :  that  the  pro- 
ceeds of  the  Lancaster  estates  should  be  laid  out  in  the  purchase  of  other  lands, 
to  be  conveyed  and  settled  to  the  use  of  trustees  for  a  term  of  years,  upon 
various  trusts,  with  an  ultimate  remainder  to  W.  B.  (the  son)  and  his  heirs  ;  and 
in  the  mean  time,  and  until  the  proceeds  should  Ijc  so  laid  out  in  l.uid,  that  they 
should  be  invested  in  the  public  funds,  and  the  dividends  thereof  to  go  to  the 
persons  to  whom  the  rents  of  such  lands  so  to  be  purchased  would  go  if  sucii 
purchase  had  been  made.  It  was  then  witnessed,  that,  for  the  considenitions 
aforesaid,  B.  E.  (his  wife),  and  W.  B.,  their  son,  according  to  their  sevei'al 
interests,  granted  &c.  unto  trustees  and  their  heirs,  their  estates  at  K.  in 
Lancashire,  (of  which  the  premises  in  question  were  part)  upon  trust  that  they 
should,  with  the  consent  and  appiobatiou  as  well  of  B.  and  \V.  B.,  or  the 
survivors  of  them,  as  of  C.  G.  (a  third  person)  or  his  heirs,  such  consent  and 
approljation  to  be  testiiicd  by  some  deed  or  deeds,  &c.  to  be  scaled  and  delivered 
by  Ihem  in  the  presence  of  two  or  more  credilile  witnesses,  sell  the  .same,  and  the 
inheritance  in  fee  simple.  In  that  deed  there  was  a  proviso,  that  the  rents  and 
piolits  of  the  said  premises,  until  such  sale,  should  l)e  received  by  the  same 
persons  as  would  have  been  entitled  to  receive  them  if  the  .said  deed  had  not 
been  executed  and  the  lines  therein  before  mentioned  had  not  been  levied.  It 
was  thereby  also  declared,  that  the  said  trustees  should  stand  possessed  of  the 
monies  arising  from  such  sale,  upon  trust  to  lay  out  and  invest  the  same,  with 
the  like  consent  of  tiie  same  persons,  to  be  testified  with  the  same  formalities,  iu 
E.\.  l)iv.  u.— 40 
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the  purchase  of  the  inheritance  in  fee-simple  of  lands  in  England,  to  be  con- 
veyed, settled  and  assured  to  the  use  of  the  trustees  of  a  certain  term  of  1200 
years  (before  mentioned  in  the  deed),  or  some  other  persons,  to  be  named  by 
\V.  B.,  his  executors  &c.  for  certain  terms  of  years,  upon  certain  mesne  trusts, 
and  ultimately  to  the  use  of  W.  B.  his  heirs  and  assigns  for  ever,  or  as  near 
thereto  as  the  death  of  parties  and  other  circumstances  would  then  permit.  And, 
in  the  mean  time  it  was  declared  tliat  the  trustees  should  invest  the  money 
arising  by  the  sale  until  it  should  be  laid  out  in  such  purchase  of  lauds,  in  the 
public  stocks,  and  the  dividends  &c^  to  be  received  by  such  persons  as  the  rents 
and  profits  of  the  lands  so  to  be  purchased  and  settled  would  go  to  if  such 
purchase  and  settlement  were  then  actually  made. — Under  that  deed  the  Defen- 
dant claimed,  as  heir  at  law  of  W.  B.,  to  be  entitled  on  the  death  of  B.,  to  the 
inheritance  of  the  land  so  directed  to  be  purchased,  insisting,  that  VV.  B.  was 
entitled,  as  a  purchaser,  to  the  remainder  in  fee  in  the  estate  sold,  and  that  the 
right  of  the  heir  of  W.  B.  was  not  bound  by  the  sale  of  B.,  who,  being  only  tenant 
for  life,  had  no  power  to  dispose  of  the  inheritance. — Held,  that  the  sale  by  B. 
to  D.  was  good,  eft'ectual,  and  valid  ;  that  B.  had  the  fee-simple  of  the  estate  in 
him  at  the  time  of  the  sale — that,  according  to  the  true  construction  of  the  deed, 
the  Lancaster  estates  were  not  necessarily  to  be  sold  by  the  trustees,  in  order  to 
lay  out  the  money  in  other  real  property,  to  be  settled  as  therein  provided  ;  for 
that,  whatever  might  be  the  eflect  of  the  recital  of  the  agreement  if  it  had  stood 
alone,  in  giving  the  proper  construction  to  be  put  on  the  deed,  as  shewing  the 
intent  and  meaning  of  the  parties,  the  declaration  in  the  body  of  the  deed  had 
destroyed  it,  by  the  very  particular  manner  in  which  the  direction  to  sell  was 
introduced  ;  and  the  consents  of  the  persons  mentioned,  which  were  required  to 
be  so  formallv  authenticated,  having  been  made  necessary  for  that  purpose, 
removed  every  ground  for  declaring,  that  such  was  the  object  of  the  parties  to 
the  deed,  or  that  the  trustees  were  bound  to  sell  the  estate  at  the  request  of 
W.  B. ;  and  that  such  particular  conditions  having  been  annexed  to  the  trust 
thereof,  they  were  indispensilile,  and,  without  them,  a  court  of  equity  could  not 
decree  such  a  sale  and  settlement,  when  it  had  become  impo.ssible  to  obtain  the 
performance  of  them.  Therefore,  the  rights  of  the  parties  at  the  time  of  the 
.sale,  were  held  to  be  the  same  as  before  the  making  of  the  deed  in  question. — 
The  Court  aceordinglv  decreed  a  perpetual  injunction,  to  restrain  the  heir  of 
W.  B.  and  the  persons  having  the  legal  estate,  from  proceeding  further  in  the 
ejectment  against  the  purchaser  and  his  tenants.  The  case  at  law,  however, 
having  been  considered  to  be  one  of  much  doubt,  the  Court  refused  to  give  the 
Plaintiff  the  costs  of  the  suit. 

This  bill  was  filed  in  Easter  Term,  47  Geo.  III.  by  a  purchaser,  for  valuable  con- 
sideration, of  certain  premises  in  Lancashire,  in  his  possession,  and  [418]  his  tenants, 
against  the  heir  at  law  of  the  vendor,  and  other  persons  in  whom  the  legal  estate  in 
the  premises  had  become  vested  under  certain  trusts  and  old  outstanding  terms  ;  and 
it  prayed  that  the  [419]  trustees  and  the  personal  representatives  of  the  termors 
might  be  declared  to  be  trustees  for  the  Plaintifl',  the  vendee, — that  they  might  be 
decreed  to  convey  and  assign  their  estate  and  interest  respectively  to  the  Plaintifl',  or 
as  he  should  appoint, — and  that  the  Defendants  might  be  restrained  by  injunction 
from  proceeding  furthei'  in  the  action  of  ejectment  brought  against  the  Plaintifls  on 
the  several  demises  of  the  several  Defendants,  and  from  other  pi-oceedings  at  law,  to 
recover  the  possession  of  the  premises. 

The  cjuestions  in  the  cause  arose  upon  the  following  summary  of  the  facts  stated 
from  the  record,  and  the  construction  of  the  legal  instruments  set  out  therein ;  the 
substance  and  material  parts  of  which  are  noticed  in  the  statement  of  facts,  and  the 
necessary  abstracts  of  deeds  are  extracted  from  the  pleadings. 

The  bill  stated  that,  by  an  act  of  Parliament,  passed  in  the  20th  year  of  Geo.  II. 
(1747)  for  settling  the  estates  of  William  Lord  Byron  and  Elizabeth  Shaw,  spinster, 
an  infant,  in  contemplation  of  their  marriage,  cei'tain  freehold  estates  belonging  to 
William  Lord  Byron,  situate  in  the  counties  of  Nottingham  and  l^ancaster,  and  else- 
where in  England  ;  and  particularly  a  certain  manor  of  Kochdale,  in  the  county  of 
Lancaster,  thereinafter  mentioned  to  have  been  purchased  by  and  conveyed  to  the 
Plaiutiti',  James  Deardeu,  were  settled  and  limited  to  the  use  of  the  said  William 
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Lord  Byron  for  his  life,  [420]  and  after  his  death,  to  the  use,  intent,  and  purpose  that 
the  said  Elizabeth  Shaw  (afterwards  Lady  Elizabeth  Byron)  should  have  and  receive 
thereout  an  annual  rent  of  5001.  for  her  life,  and  subject  thereto,  to  the  use  of  certain 
trustees,  therein  named,  for  a  term  of  500  years,  in  trust,  for  securing  50001.  for 
portions  for  the  younger  children  of  the  said  William  Lord  Byron,  by  the  said 
Elizabeth,  his  then  intended  wife ;  and  after  the  expiration  of  the  said  term,  to  the 
use  of  the  first  and  other  sons  of  the  said  William  Lord  Byron  by  his  said  then 
intended  wife,  successively  in  tail,  with  remainder  to  the  daughters  of  the  said  William 
Lord  Byron,  by  his  said  then  intended  wife,  as  tenants  in  common  in  tail,  with 
remainder,  in  default  of  issue  of  the  said  William  Lord  Bj'ron  by  his  said  then 
intended  wife,  to  the  use  of  the  right  heirs  of  the  said  William  Lord  Byron  for  ever  ; 
and  that  certain  estates  of  inheritance  of  the  said  Elizabeth  Shaw,  in  Nottingham  and 
Cambridge,  were  also  thereby  settled  to  various  uses, — such  as  augmenting  the 
jointure  of  Lady  Byron,  and  the  portions  of  younger  children,  by  a  term  of  600  years, 
and  providing  an  annuity  for  her  during  her  life,  in  case  she  should  survive  her 
husband,  with  remainder  to  the  male  issue  of  the  marriage  in  tail  male,  remainder  to 
the  female  issue  in  tail  general,  remainder  to  Lady  Byron  and  her  heirs  :  That  the 
marriage  between  the  said  William  Lord  Byron  and  Elizaljeth  Shaw  took  effect  soon 
after  the  passing  of  the  said  act ;  and  that  the  said  Lady  Elizabeth  Byron  died  in  the 
life  [421]-time  of  her  said  husband,  having  had  issue  by  the  said  William  Lord  B3'ron, 
one  son,  named  William  Byron,  and  a  daughter,  named  Caroline  Byron,  and  no  other 
issue  ;  and  that  the  said  Caroline  B^^ron  departed  this  life  in  the  life-time  of  her  said 
father,  unmarried  ;  and  that  the  said  William  Byron,  the  son,  departed  this  life  in 
the  life-time  of  his  said  father,  leaving  issue,  one  son  only,  named  William  John  Byron, 
and  no  other  issue  ;  and  that  the  said  William  John  Byron,  the  grandson,  also  departed 
this  life  in  the  life-time  of  the  said  William  Loid  Byron,  his  grandfather,  unmarried 
and  without  issue;  and  that  all  of  them,  the  said  Lady  Elizabeth  Byron,  William 
Byron,  Caroline  Byron,  and  William  John  Byron,  died  previous  to  the  year  1795; 
that  in  the  year  1796  the  said  William  Lord  Byron  was  in  the  possession  and  enjoy- 
ment of  the  hereditaments  and  premises  hereinafter  mentioned  to  have  been  purchased 
by  and  conveyed  to  the  Plaintiff,  James  Dearden,  and  claimed  to  be  seised  of  and  well 
entitled  to  the  same  in  fee  simple,  under  and  l)y  virtue  of  the  said  act  of  Parliament, 
and  in  the  events  aforesaid,  such  hereditaments  being  part  of  the  estates  therein 
comprized,  and  which  were  thereby  limited  to  the  uses  hereinbefore  mentioned  ;  and 
that  sometime  in  the  said  year  1796,  the  said  William  l^ord  Byron  contracted  with 
the  Plaintiff  James  L)earden,  for  the  sale  to  him  (Plaintiff  James  Dearden)  of  the 
hereditaments  comprized  in  the  indentures  of  the  9th  and  10th  days  of  Februaiy, 
179G,  thei'einafter  mentioned,  at  or  for  the  [422]  pi'ice  or  sum  of  5101.,  which  said 
sum  of  5101.  the  Plaintiff  (Dearden)  paid  to  the  said  William  Lord  Byron  accordingly  ; 
and  thereupon,  and  in  consideration  thereof,  the  said  William  Lord  Byron  duly 
executed  indentures  of  lease  and  release,  dated  the  9th  and  10th  days  of  February, 
1796,  whereby  he  conveyed  the  said  premises  to  the  Plaintiff  in  fee. 

And  the  bill  stated  another  contract  for  the  sale  and  convc^'ancc  of  another  part 
of  the  same  property  in  the  same  way;  and  that  the  I'laintill' (Dearden)  entered  into 
possession  and  receipt  of  rents  and  profits. 

The  bill  then  charged  distui'bance  by  the  Defendant's,  Lord  Byron's,  claim,  under 
a  certain  fleed  of  177.J,  lelied  on  in  the  answei- ;  but  the  Plaintill'  insisted,  that  tlie 
trusts  of  that  deed,  which  were  created  foi-  the  pur'pose  of  extricating  tlie  vendor  and 
his  son  from  pecuniary  embarrassments  \>y  sale  of  some  part  of  the  settled  estates, 
were  satistied  when  that  object  had  been  obtained  :  and  the  Plaintill'  charged,  that  it 
was  expressly  stipulated  by  the  said  indenture,  that  the  estates  comprized  therein 
should  not  be  .sold  without  the  consent  and  approbation  of  the  said  William  Lord 
Byron,  and  Lady  Elizabeth  his  wife,  and  the  said  William  Byron,  or  the  survivors  of 
them  ;  and  that  therefore  the  consent  and  approli.ation  of  the  said  William  Jiord  Byron, 
and  Lady  Elizabeth  his  wife,  and  of  the  .s.iid  William  Byron,  or  of  the  sui'vivors  of 
them,  [423]  were  re({uisit.e  to  enable  Bracklcy  Kennett  and  .John  Ilcaton  (the  trustees) 
to  proceed  to  alsalu  of  the  heredilaments  and  ])rcniises  comprized  in  the  said  indenture  ; 
and  that  the  said  William  Lord  Byi'on,  and  Lady  Elizabeth  his  wife,  an<l  the  said 
William  liyron  did  not,  noi-  did  any  or  either  of  them  at  any  lime,  call  u[)on  oi-  re- 
ipiire  the  .said  Bracklcy  Kennett  and  John  lleaton,  the  trustees  therein  named,  to 
sell  or  dispose  of,  or  consent  that  they  should  sell  or  dispose  of,  such  parts  of  the 
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hereditaments  and  premises  as  were  so  purchased  by  the  Plaiutifl  -Tames  Dearden,  as 
aforesaid. 

And  the  Plaintiffs  expressly  charged  that,  in  fact,  all  the  debts  which  were  due 
and  owing  from  William  Lord  Byron,  and  William  Byron  respectively,  at  the  time 
when  the  said  deed  or  indenture  of  13th  November,  1773,  was  executed,  and  for  the 
payment  whereof  such  deed  or  indenture  was  intended  to  provide  or  raise  a  fund,  were 
and  had  been  fully  satisfied,  paid,  and  discharged  by  and  out  of  the  monies  which 
arose  from  the  sale  of  other  parts  of  the  hereditaments  and  premises  comprized  in  the 
said  deed  or  indenture  than  those  which  were  so  purchased  by  the  Plaintiff  James 
Dearden,  as  aforesaid,  and  before  the  said  Plaintiff  so  purchased  the  same ;  and  that 
therefore  it  became  and  was  unnecessary  to  sell  such  last-mentioned  parts  of  the  said 
heieditaments  and  premises  under  the  said  deed  or  indenture  of  loth  November,  1773, 
or  for  any  of  the  purposes  therein  expressed.  And,  as  further  [424]  evidence  of  the 
said  agreement  or  understanding,  and  of  the  intent  of  the  said  William  Lord  Byron 
and  Lady  Elizabeth  his  wife,  and  of  the  said  William  Byron,  and  that  the  said  John 
Heaton  considered  himself  as  a  trustee  of  the  said  estate  so  purchased  by  the  Plaintifll' 
James  Dearden  as  aforesaid,  the  Plaintiffs  charged,  that  the  said  William  Lord  Byron, 
long  previous  to  the  sale  by  auction,  caused  the  hereditaments  and  premises  so 
purchased  by  the  Plaintiff,  together  with  other  estates,  to  be  advertized  in  the  public 
newspapers  to  be  sold  by  public  auction  ;  and  that  Heaton  (the  then  surviving  trustee) 
did  not  interpose  to  prevent  the  said  sale,  or  cause  any  notice  whatever  to  be  given 
at  or  previous  to  the  time  of  sale  that  William  Lord  liyron  could  not  make  a  good 
title  in  fee-simple  to  the  said  hereditaments  and  premises,  or  that  the  same,  or  any 
part  thereof,  were  or  was  vested  in  him  (Heaton)  upon  the  trusts  of  the  said  indenture  : 
and  it  further  charged,  that  the  Plaintitt  had  no  notice  of  the  said  indenture  of  1773, 
until  long  after  the  execution  of  the  indentures  of  lease  and  release  to  him. 

The  Plaintiffs  therefore  insisted  that,  at  the  respective  times  when  the  said  William 
Lord  Byron  made  the  said  conveyances  to  the  Plaintiff  James  Dearden,  he  (William 
Lord  Bvron)  was  tenant  for  life  of  the  said  premises  so  sold,  with  remainder  to  himself 
in  fee,  and  therefore  was  equitably  entitled  to  such  last-mentioned  hereditaments  and 
premises,  and  that  the  said  [425]  John  Heaton  and  Brackley  Kennett,  in  whom  the 
legal  estate  was  then  vested  in  trust  as  aforesaid,  were,  in  fact,  then  trustees  for 
A\"illiam  Lord  Byron  in  respect  of  such  legal  estate,  and  that  Heaton  was,  after  the 
said  sale  to  Plaintiff'  Dearden,  a  trustee,  in  respect  of  the  said  hereditaments  and 
premises  so  sold  to  him,  for  Plaintiff'  James  Dearden,  as  claiming  under  the  conveyances 
so  made. 

The  Defendant  Lord  Byron,  and  the  other  Defendants,  stated  by  their  answers, 
that  in  1720,  William  Lord  Byron,  the  great  grandfather  of  Defendant,  being  seized 
in  fee-simple  of  the  manor  and  estate  of  Kochdale,  in  the  county  of  Lancaster,  by  a 
settlement  made  previous  to  his  marriage,  the  3d  of  December,  1720,  settled  (amongst 
other  premises)  his  said  manor  and  estate  of  Kochdale  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  William  Lord  Berkley  and  Lucy  Temple,  spinster,  (therein 
described)  for  a  term  of  700  years,  in  trust  for  raising  40001.  for  the  portions  of  the 
younger  children  of  the  marriage,  if  there  should  be  three  or  more, — remainder  to  the 
use  of  the  first  and  other  son  and  sons  of  the  said  marriage  successively  in  tail  male, 
with  divers  remainders  over;  that  the  said  \\'illiam  Lord  Byron  departed  this  life  in 
1736,  leaving  issue  by  his  said  wife,  who  survived  him,  William  late  Lord  Byron,  his 
eldest  son  and  heir  at  law,  and  who  succeeded  him,  by  virtue  of  the  said  settlement, 
in  the  estates  in  question  in  this  cause,  and  also  three  younger  sons  and  [426]  one 
daughter,  viz.  John  Byron,  (late  an  Admiral  in  his  Majesty's  fleet,  and  since  deceased, 
the  grandfather  of  Defendant,)  Richard  Byron,  George  Byron,  and  Isabella  Byron, 
since  deceased. 

The  answer  also  stated  that  the  said  William  Lord  Byron  the  son,  being  so  seized 
of  the  first  estate  tail  in  said  manor  and  premises  comprized  in  the  said  settlement, 
soon  after  the  death  of  his  said  father  duly  suffered  recoveries  thereof,  and,  by  means 
of  such  recoveries,  haired  the  estates  tail  and  remainders  limited  or  created  in  and  by 
such  settlement,  and  acquired  the  fee-simple  and  inheritance  of  and  in 'the  said  manor 
and  premises,  subject  to  the  said  term  of  700  years,  and  the  jointure  of  6001.  [.5001.]  a  year 
in  favour  of  his  said  mother,  charged  on  part  of  the  said  premises  by  the  said  settlement. 

The  answers  then  stated  the  said  intended  marriage,  and  the  act  of  Parliament,, 
and  the  deaths  of  parties,  as  in  the  bill  so  far. 
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They  then  :illeged,  that  the  said  William  liyi'on  attained  his  age  of  tvvciitv-onc  years 
in  or  about  the  year  of  1770,  and  that  he  and  his  father,  the  said  William  late  Lord 
Byron  (the  vendor),  having  become  greatly  embarrassed  in  their  affairs,  and  totally 
unable  to  pay  their  respective  debts,  he  the  said  William  late  Lord  Byron,  soon  after 
his  said  son  attained  his  said  age  of  twenty-one  years,  proposed  to  and  prevailed  on 
[427]  the  said  ^Villiam  Byron  his  son,  in  whom  the  fii'st  estate  tail  in  the  premises  (of 
■which  said  manor  of  Rochdale  was  part)  comprized  in  the  said  act  was  vested,  to  join 
with  him  the  said  William  Lord  Byron  in  suffering  proper  recoveries  of  such  premises,  to 
bar  and  defeat  the  estates  tail  and  remainders  over  thereof,  limited  and  created  by 
said  act  of  Parliament,  and  to  make  provision  for  the  payment  of  both  their  said  debts, 
and  to  I'e-settle  the  said  manor  of  Rochdale,  and  the  estates  and  ])remises  mentioned 
and  contained  in  said  act  of  Parliament,  in  mannei'  set  forth  in  the  indenture  of  the 
13th  of  November,  1773,  after  mentioned.  That  the  said  William  late  Lord  Byron, 
in  consideration  of  his  said  son  agreeing  to  join  with  him  in  sufTering  such  recoveries 
as  aforesaid,  and  in  the  sale  of  certain  estates  situate  in  the  county  of  Nottingham, 
further  agreed  to  grant  his  said  son  an  annuity  of  7001.  during  their  joint  lives,  and 
that  his  said  son  should  be  paid  20001.  That  the  said  William  late  Lord  Byron 
accordingly,  by  a  certain  indenture  bearing  date  on  or  about  the  25th  of  September, 
in  1772,  granted  the  .said  annuity  to  or  in  trust  for  the  said  William  Byron  his  son. 
That  the  said  William  Byron,  by  a  certain  indenture  of  bargain  and  sale,  duly 
inrolled,  bearing  date  on  or  about  the  1st  of  May,  1773,  duly  conveyed,  with  his 
father,  the  estates  of  the  said  William  late  Lord  Byron  to  a  person  as  tenant  to  the 
precipe  for  suffering  a  I'ecovery  thereof,  which  was  afterwards  duly  suffered,  to  the 
uses  in  the  said  indenture  mentioned  or  declared  ;  and  that  by  another  indenture  of 
baigain  [428]  and  sale  inrolled,  dated  on  or  about  12th  of  July,  1773,  and  made 
l)etween  the  said  William  late  Lord  Byron  of  the  first  part,  and  the  said  William 
Byron  his  son,  of  the  second  part,  and  James  Holland  (therein  named)  of  the  third 
part,  and  William  Dawes  (therein  also  named)  of  the  fouilh  part,  they,  the  said 
William  I^ord  Byron  and  William  Byron  conveyed  the  said  manor  of  Rochdale,  and 
all  their  estates  and  premises  in  the  .said  county  of  Lancaster,  to  the  said  James 
Holland,  to  make  him  tenant  of  the  freehold  for  suffering  a  recovery  thei'eof,  which 
recovery  was  thereby  declared  to  be  and  enure  to  the  use  of  such  person  or  persons, 
and  foi-  such  estates  and  interests,  as  the  said  William  IjOrd  Byron  and  his  said  son 
William  Byron  should  Ijy  deed,  with  or  without  power  of  revocation,  in  maimer 
therein  mentioned,  jointly  appoint,  and  in  default  thereof,  then  as  the  said  William 
Byron  the  son  should  by  deed  or  will  appoint,  and  in  default  of,  and  until  some  such 
appointment  should  be  made,  then  to  the  uses  limited  by  the  said  act  of  Parliament, 
01'  to  such  of  them  as  were  then  subsisting  or  capable  of  taking  effect.  That,  in 
pursuance  of  the  said  last-mentioned  indenture,  a  common  recovery  was  duly  suffered 
on  or  about  the  21st  of  August,  1773,  of  the  said  manor,  estates,  and  i)remises,  with 
their  appuitenances,  in  which  the  said  Dawes  was  demandant,  Holland  tenant,  and 
William  Byion  vouchee.  He  also  stated  in  his  answer,  that  by  certain  indentures  of 
lease  and  leleasc,  and  a]ipointnient,  dated  i-cspectively  the  12th  and  I. '5th  of  Novcmlier, 
1773,  the  iclease  [429]  being  of  Hve  parts  and  made  between  the  said  William  Lord 
Byron  and  Elizalieth  Lady  15yron  his  wife,  and  the  sai<l  \Villiam  l5yron,  therein 
desciibed  as  their  only  son  and  heir  apparent,  of  the  first  part,  Charles  (iould,  (who 
appears  from  the  recitals  to  have  been  an  incumbrancer)  Charles  Morgan,  anil  (leorge 
Stubbs  (therein  described)  of  the  second  part,  the  representatives  of  the  termors  undei' 
the  said  act  of  Parliament,  of  the  third  part,  Biackley  Kennett  and  John  Hcaton 
(trustees)  in  the  said  bill  named,  of  the  foiu'th  part,  anil  Joshua  Manger  and  Willi.un 
Wolseley,  in  the  said  release  described,  of  the  fifth  pait.  After  reciting  the  said  act 
of  I'ai-liameni,  and  that  the  two  terms  of  oOO  years,  and  500  years  thereby  created, 
were  then  vested  in  Frederick  Montague,  as  in  the  said  release  mentioned  ;  and  aftei- 
reciting  the  .said  two  indentures  of  baigain  and  sale,  and  the  recoveries  suffered  in 
liursiiance  thereof,  and  also  reciting  that  tiic  sairl  William  Lord  Byron  and  William 
liyron  his  son,  were  indebted  to  divers  ihmsoiis  in  considoiablc  sums  of  moiiiiv,  some 
of  which  were  secured  l)y  judgnuMits,  and  that  the  said  William  Byron  alone,  and  also 
jointly  with  his  said  .son,  luid  granted  annuities  to  a  large  amount,  secured  and  ciiarged 
as  well  upon  the  estates  comprized  in  .said  act  of  Parliament,  as  by  judgments,  .some 
of  which  had  been  obtained  against  the  said  William  liord  |-{yroii,  and  others  botii 
against  him  and  his  said  son,  the  interest  of  which  annuities  and  debt-s  greatly  exceeded 
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the  annual  income  of  tliu  estates  comprized  in  the  said  act  of  Pailia-[430]-nient,  and 
that  their  creditors  being  ver\'  pressing  for  payment  of  their  debts,  and  the  ainiiiitants 
being  very  willing  to  have  their  annuities  redeemed  upon  reasonable  terms  ;  and  that 
the  said  William  Lord  Byron  and  his  said  son,  being  unable  to  raise  money  to  pay 
such  debts,  and  to  redeem  such  annuities,  otherwise  than  by  sale  of  pait  of  the  estates 
compiized  in  the  said  act  of  Parliament,  he  the  said  William  I>ord  Byron  and  his  said 
son  applied  to  the  said  Elizabeth  Lady  Byron,  and  also  to  the  said  Charles  (xould,  Charles 
Morgan,  and  George  Stubbs,  and  proposed,  amongst  other  things,  that  the  annual  sum 
of  5001.  by  the  said  act  of  Parliament  provided  for  the  said  Elizabeth  Lady  Byron 
out  of  the  estates  of  the  said  William  Lord  Byron  during  her  life,  for  her  jointure, 
and  also  the  annual  sum  of  5001.  provided  for  her  by  said  act  of  Parliament  out  of  her 
own  estates,  and  also  the  said  annual  sum  of  7001.  secured  to  the  said  William  Byron, 
the  son,  duiing  the  joint  lives  of  himself  and  his  said  father  by  the  .said  deed  of  25th 
of  September,  1772,  and  likewise  a  power  given  by  the  said  act  to  the  said  William 
Loi'd  Byron  to  jointure  a  future  wife,  should  be  severally  extinguished,  and  that  all 
the  estates  comprized  in  the  said  act  of  Parliament  should  be  freed  and  discharged 
therefrom,  and  that  certain  estates  in  Newstead,  and  the  Forest  of  Sherwood  Linby, 
and  Blidworth,  in  the  county  of  Nottingham,  should  be  settled  and  assured  to  the  use 
and  intent  that  the  said  William  Byron  the  son,  might  receive  thereout,  during  the 
joint  lives  of  [431]  himself  and  his  said  father,  an  annual  rent  of  3L51.,  in  part  satis- 
faction of  the  said  annual  rent  of  7001.,  and  subject  thereto,  to  the  use  of  the  said 
William  Lord  Byron  for  life,  and  after  his  death,  to  the  use  and  intent  that  the  said 
Elizabeth  Lady  Byron  might,  if  she  survived  him,  receive  out  of  the  same  premises 
an  annual  rent  of  5001.,  in  lieu  and  satisfaction  of  the  said  like  annual  rent  by  the  .said 
act  of  Parliament  provided  for  her  jointure,  and  subject  thereto,  to  the  use  of  trustees 
for  a  term  of  years,  for  better  securing  the  same,  with  remainder  to  said  William  Byron 
the  son,  and  his  heirs,  and  that  a  term  of  years  should  be  created  out  of  all  other  the 
estates  in  the  said  county  of  Nottingham,  in  trust  to  raise  the  sum  of  ILOOOl.,  and 
the  annual  sum  of  3851.  for  the  interest  thereof,  at  the  rate  of  31.  lOs.  per  cent,  per 
annum,  and  apply  the  same  in  paying  the  portions  by  the  said  act  secured  for  the 
younger  children  of  the  .said  William  Lord  Byron  and  Lady  Elizabeth  Byron  his  wife, 
in  order  that  all  the  estates  comprized  in  the  said  act  might  be  thereby  exonerated 
from  the  same,  and  that  so  much  of  the  said  11,0001,  if  any,  as  should  remain  after 
paying  the  said  portions,  and  the  whole  of  said  11,0001.,  in  case  the  said  portions 
should  not  become  payable,  should  be  paid  to  other  trustees ;  and  that  the  said  yearly 
•sum  of  3851.  should,  so  long  as  the  .same  should  continue  payable,  be  paid  to  the  said 
William  Byron  the  son  during  the  joint  lives  of  him  and  the  said  William  Lord  Byron, 
and  together  with  the  aforesaid  annual  [432]  rent  or  yearly  sum  of  3151.  in  lieu  and 
satisfaction  of  the  aforesaid  annual  sum  of  7001.,  and  after  the  decease  of  the  said 
William  Byron  the  son,  to  the  said  William  Loi'd  Byron  during  his  life,  if  he  survived 
the  said  William  Byron  ;  and  after  the  decease  of  the  said  William  Lord  Byron,  if 
his  younger  child  or  children  by  the  said  Elizabeth  Lady  Byron  should,  by  virtue  of 
the  trusts  aforesaid  for  the  terms  of  500  yeai-s  and  600  years,  become  entitled  to  such 
sums  of  money  as  in  the  said  act  of  Parliament  were  mentioned  for  his  or  their  main- 
tenance and  education,  then  that  .said  annual  sum  of  3851.,  or  so  much  thereof  as 
should  be  sufficient  to  answer  the  sums  of  money  by  the  said  act  secured  and  intended 
for  the  maintenance  and  education  of  the  said  younger  children,  should  be  paid  to  the 
trustees  for  the  time  being  of  the  same  terms  of  years,  to  be  by  them  applied  for  the 
maintenance  and  education  of  such  younger  child  or  children,  and  that  the  reversion 
and  inheritance  of  the  estates  in  the  said  county  of  Nottingham  to  be  comprized  in 
the  term  of  years  so  to  be  created  as  aforesaid  ;  and  also  a  parcel  of  land  lying  at  or 
near  Wymondham,  in  the  county  of  Norfolk  ;  and  likewise  all  the  premises  in  the 
said  county  of  Lancaster,  which  were  then  of  the  yearly  value  of  1301.  only,  or  there- 
abouts, should  be  limited  and  assured  unto  and  vested  in  other  trustees,  in  trust  to  sell 
the  same,  and  that  out  of  the  monej'  arising  from  the  sale  of  the  estates  in  the  said  county 
of  Nottingham  all  the  debts  due  or  owing  by  or  from  the  said  William  Lord  Byron,  and 
William  [433]  Byron,  and  secured  by  mortgages,  judgments,  statutes,  or  recognizances, 
should  be  discharged,  and  that  the  annuities  which  had  by  the  said  William  Lord  Byron 
and  William  Byron,  either  jointly  or  separately,  been  granted  or  secured,  and  which  did 
or  might  affect  all  or  any  of  the  estates  comprised  in  the  said  act,  should  be  purchased 
in  anci  redeemed,  and  the  arrears  thereof  paid,  and  all  the  estates  comprised  in  the 
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said  act  exonerated  and  discharged  therefrom,  and  tliat  the  sum  of  20001.  should  be 
paid  to  the  said  William  Byron  the  son,  and  the  residue  of  the  money  to  arise  by  sale 
of  the  estates  in  the  said  county  of  Nottingham,  after  deducting  all  costs  and  charges, 
should  be  paid  to  the  said  William  Loid  Byron  and  William  Byron,  in  order  to  enable 
them  to  pay  such  other  debts  as  were  due  from  them  respectively  :  and  that  the  afore- 
said sum  of   11,0001.,  or  so  much  thereof,  if  any,  as  should  be  paid  to  the  trustees  of 
the  inheritance  of  the  premises  so  to  be  sold  as  aforesaid,  and  the  money  arising  by 
sale  of  the  premises  at  or  near  \\'ymondham  aforesaid,  anfl  in  the  said  county  of 
Lancaster,  should  l>c  laid  out  in  the  purchase  of  other  lands  and  hereditaments,  to  be 
conveyed  and  settled  to  the  use  of  trustees  for  a  term  of  years,  upon  trust,  if  the  pay- 
ment of  the  said  yearly  sum  of  3851.  to  said  William  Byron  the  son,  should,  during 
the  lives  of  him  and  the  said  William  Lord  Byron,  cease  and  determine,  then  to  raise 
the  like  annual  sum  of  3851.,  or  so  much  thereof  as  the  rents  and  animal  profits  of  the 
lands  and  hereditaments  to  be  purchased  [434]  as  aforesaid  should  amount  unto,  and 
pay  the  same  to  the  said  William  Byron,  fluring  the  joint  lives  of  him  and  the  said 
William  Lord  Byron,  and  subject  thereto,  to  the  use  of  the  .said  William  Lord  Byron 
for  life,  with  remainder,  after  his  death,  to  the  use  and  intent  that  the  said  Elizabeth 
Lady  Byron,  if  she  survived  her  .said  husband,  should  have  and  receive  thereout  an 
annual  rent  or  yearly  sum  of  5001.,  by  the  afoi-esaid  act  secured  to  hei',  in  augmenta- 
tion of  her  jointure,  with  the  usual  powers  for  obtaining  payment  thereof,  and  subject 
thereto,  to  tlie  use  of  trustees  for  a  term  of  years,  upon  trust  for  better  securing  the 
same,  with  remainder  to  the  said  William  Byi'on  the  son,  and  his  heirs,  and  that,  in 
the  mean  time,  until  the  money  which  should  arise  by  the  sale  of  the  hereditaments 
and  premises  at  or  near  Wymondham  aforesaid,  and  in  the  said  county  of  Lancaster, 
and  the  said  sum  of   11,0001.,  or  so  much  thereof,  if  any,  as  should  be  paid  to  the 
trustees,  should  be  so  laid  out  in  the  purchase  of  lands  and  hereditaments,  the  same 
should  be  invested  in  the  public  funds  or  stocks,  or  on  (rovernment  or  real  securities, 
at  interest,  and  the  dividends  ifec.  thereof  go  to  and  be  received  by  such  persons  as 
the  rents  of  the  lands  and  hereditaments  so  pi-oposed  to  be  purchased  and  settled, 
would  go  to  if  such  purchase  and  settlement  had  been  actually  made.     And,  after 
taking  further  notice  that  the  said  Klizabeth  Lady  Hyron,  having  consulted  her  frieufls, 
and  considered  said  proposal,  and  notwithstanding  the  pi'ovisions  so  proposed  to  be 
made  for  her  during  her  life,  if  she  survived  the  said  William  Lord  [435]   Byron, 
might,  in  consecjuence  thereof,  become  and  be  less  than  the  animal  rents  oi-  yearly 
sums  of  5001.,  and  5001.  secured  to  her'  by  the  said  act  for  her  jointure  and  additicmal 
joititure,  she,  at  the  re(iuest  and  desire  of  the  said  William  Lord  Byron  and  William 
Byron,  in  order  to  remove  the  diliiculties  which  they  weie  under  by  reason  of  such 
their  debts  and  annuities,  and  likewise  the  said  Charles  (Jould,  Chai-les  Morgan,  and 
(ieoi'ge  Stubbs,  at  the  special  instance  and  rei|ucst  as  well  of  the  said  Llizabeth  Lady 
Byron  as  of  the  .said  William   Lord   15yrou  and  William   Byron  severally,  consented 
and  agreed  to  the  said  proposal,  and  to  all  such  acts  as  wei'e  necessaiy  on  their  parts 
respectively  for  eH'octually  carrying  the  same  into  e.vecution.  It  was  witnessed,  that, 
for  the  considerations   aforesaid,  they  the   said   William    Loi-d    Byron  and   William 
Byron,  by  vii-tue  and  in  execution  of  the  powers  and  authorities  reserved  to  them  by 
the  tliei'cin  befoie-mcntioiied  indentures  of  the   Lst  of  May  an<l  Tith  of  -luly,  177.'!, 
flid  direct,  limit,  and  appoint,  and  the  said  re])resentatives  of  the  said  termors,  and 
the    said    William    Lonl    liyron,    I'ilizabeth    Lady  Byi-on,   and   William    Byron,  ilid, 
according  to  their  several  and  respective  estates  and  interests,  grant,  bargain,  sell, 
assign,  release,  quit  claim,  and  confirm  unto  the  said   Bracklcy  Kennett  and    John 
lleaton  and  their  heirs,  (the  ])remisos  in  the  said  act  of  Parliament  mentioned  and 
settled)  To  hold  luito  and  to  the  use  of  the  s.iid  Bracklcy  Kennett  and  John   Ileatou 
and  their  heirs,  u])ou  trust  as  to  the  Nottingham  estates,  to  the  uses  recited  in  the 
deed,  and   [436]  to  the  use  of  Manger  and    Wolseley   for   the  term   of    L200  years, 
u])on  the  t-iiists  recited,  in  discharge  of  the  hei'eilitameuts  comjjrised  in  the  said  act, 
with  a  proviso  that  no  moitgage  should  be  made  of  the  premises  com])risc,d  in  the 
said  term  of   1200  years  by  the  said  trustees,  before  it  was  detci'mincd  by  the  event 
whether  the  aforesaid  portions  for  younger  children  would  become  |).'iyable  or  not, 
with  a  pi'oviso,  that  when  the  tru.sts  of  the  saiil  term  should  have  been  executed,  such 
term  in  such  of  the  hereditaments  and  premises  therein  comprised  as  should  not  have 
been  so  mortgaged  or  sold,  should  thenceforth  cease,  and,  as  to  the  inheritance  of  the 
same  hereditaments  and  premises  comprised  in  the  same  term,  and  those  in  Wyrnond- 
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ham  and  in  the  connty  of  Lancaster,  it  was  thereby  declared  that  the  same  were  so 
limited,  upon  trust  that  they  (Keiniett  and  Heaton,)  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  should,  as  to  the  manor  of  Rochdale  aforesaid,  and 
<all  the  hereditaments  in  Rochdale,  or  elsewhere  in  the  county  of  Lancaster,  with  the 
consent  and  approbation  as  well  of  the  said  William  Lord  Byron  and  William  Byron, 
or  the  survivor  of  them,  as  of  the  said  Charles  Gould  or  his  heirs,  such  consent  and 
approbation  to  be  testified  by  some  deed  or  deeds,  instrument  or  instruments,  in 
writing,  to  be  sealed  and  delivered  by  them  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  sell,  convey,  and  dispose  of  all  the  said  hereditaments, 
and  the  inheritance  in  fee  simple  thereof,  to  such  person  or  persons,  and  for  such  price 
or  prices,  as  [437]  they  the  said  Brackley  Kennett  and  John  Heaton,  or  the  survivor 
of  them,  or  the  heirs  or  assigns  of  such  survivor,  should,  with  such  consent  and 
approbation  as  aforesaid,  to  be  testified  as  therein  befoi'e  mentioned,  think  fit,  and  to 
stand  possessed  of  the  money  arising  by  sale  thereof,  for  the  purposes  thereinafter 
mentioned.  And  in  the  .said  indenture  was  contained  a  general  proviso,  that  the 
rents,  issues,  and  profits  as  well  of  the  said  hereditaments  and  pieraises  comprised  in 
the  term  of  1200  years  therein  before  mentioned,  as  of  the  said  hereditaments  and 
premises  at  or  near  VV^ymondham  afoi-esaid,  and  in  the  said  county  of  Lancaster, 
should,  in  the  mean  time,  and  until  the  inheritance  of  the  same  hereditaments  and 
premises  should  be  sold  as  aforesaid,  from  time  to  time,  go  and  be  had  and  received 
by  such  person  and  persons  and  be  applied  to  and  for  such  ends,  intents,  and  purposes, 
and  in  such  course,  order,  and  manner,  as  the  rents  and  annual  profits  of  the  said 
hereditaments  and  premises  thereby  made  saleable  as  aforesaid  would  have  gone  or 
been  payable  or  applicable  if  the  said  deed  had  not  been  made  and  executed,  and  no 
such  fines  as  before  mentioned  had  been  levied.  And  as  well  all  the  money  arising 
by  such  sale  of  the  said  hereditaments  and  premises  at  or  near  Wymondham  aforesaid, 
and  in  the  said  county  of  Lancaster,  as  the  aforesaid  sum  of  11,0001.,  or  so  much 
thereof,  if  any,  as  should  be  paid  to  them  the  said  Brackley  Kennett  and  John 
Hea-[438]-ton,  or  the  survivor  of  them,  or  the  executors,  administrators,  and  assigns 
of  such  survivor,  pursuant  to  the  directions  therein  before  for  that  purpose  contained, 
it  was  declared  and  agreed,  that  said  Brackley  Kennett  and  John  Heaton,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor, 
should  stand  and  be  possessed  thereof,  upon  trust,  that  when  the  money  arising  by 
such  sale  or  sales  of  the  hereditaments  and  premises  at  Wymondham  afoiesaid,  and 
in  the  county  of  Lancaster,  and  said  1 1 ,0001.  or  any  part  thereof  should  come  to,  or 
be  or  remain  in  their  or  his  hands  or  hand,  or  so  .soon  after  as  conveniently  might  be, 
to  lay  out  and  invest  the  same,  with  the  consent  and  approbation  as  well  as  the  said 
William  Lord  Byron,  Elizabeth  Lady  Byron  his  wife,  and  William  Byron,  or  of  the 
survivors  of  them,  as  of  the  said  Charles  Gould  or  his  heirs,  such  consent  to  be  testified 
in  manner  therein  befoie  mentioned,  in  the  purchase  of  the  inheritance  in  fee-simple 
of  lands  and  hereditaments  situate  in  that  part  of  Great  Britain  called  England,  free 
from  incumbrances  (except  fee-farm,  chief  or  quit-rents) ;  and  it  was  thereby  declared 
and  agreed,  that  all  such  lands  and  hereditaments  so  to  be  purchased,  should,  when  so 
purchased,  be  conveyed,  settled,  and  assured  to  the  use  of  the  trustees  or  trustee  for  the 
time  being  of  the  aforesaid  term  of  1200  years,  or  some  other  proper  person  or  persons 
to  be  for  that  purpose  named  by  the  said  William  Byron,  his  executors,  administrators, 
and  assigns,  for  the  term  of  60  years,  if  the  said  William  Lord  Byron  and  William 
[439]  Byron  should  both  so  long  live,  upon  trust,  if  the  payment  of  the  aforesaid 
annual  sum  of  3851.  to  the  said  William  Byron  should,  during  the  life  of  the  said 
William  Loid  Byron  and  William  Byron,  cease  and  determine,  and  ought  not,  according 
to  the  true  intent  and  meaning  of  the  then  stating  deed,  to  be  paid  to  the  said  William 
Byron,  or  his  assigns,  then  that  they  the  said  trustee  or  trustees  should,  during  the 
joint  lives  of  the  said  William  Lord  Byron  and  William  Byron,  by  and  out  of  the 
rents  and  annual  profits  of  the  lands  and  hereditaments  so  to  be  purchased  and  .settled 
as  aforesaid,  levy  and  raise,  .so  far  as  the  said  rents  and  annual  profits  would  extend, 
the  annual  sum  of  3S.51.  of  lawful  money  of  Great  Britain,  by  equal  half-yearly  pay- 
ments in  every  year,  tax-free,  and  without  any  deduction  or  abatement  whatsoever, 
and  pay  the  same  to  the  said  William  Byron  during  such  joint  lives  as  jiforesaid,  in 
.ieu  and  satisfaction  of  and  for  the  aforesaid  like  annual  sum  of  3851.  secured  or  intended 
to  be  secured  to  him  by  and  under  the  trusts  of  the  said  term  of  1200  years,  and  from 
.and  immediately  after  the  expiration,  or  other  sooner  determination  of  the  said  term 
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of  60  years,  and  in  the  mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the 
use  of  the  said  William  Lord  Byron  for  life,  with  remainder  to  the  use,  intent,  and 
purpose,  that  the  said  Elizalieth  Lady  Byron,  if  she  should  survive  the  said  William 
Lord  Bj'ion  her  husband,  should,  out  of  the  lauds  and  hereditaments  so  to  be  purchased 
and  settled  as  aforesaid,  have,  receive,  and  take  yearly,  during  [440]  her  life,  an 
annual  I'ent  oi-  sum  of  5001.  at  the  times  therein  mentioned,  in  lieu  and  satisfaction 
of  and  for  the  said  like  annual  rent  or  yearly  sum  of  .oOOl.  by  the  aforesaid  act  provided 
and  intended  for  her  in  augmentation  of  her  jointure,  the  first  payment  thereof  to  be 
made  on  such  of  the  days  or  times  therein  mentioned  as  should  happen  next  after  the 
decease  of  the  said  William  Lord  Byron,  if  the  said  Elizabeth  Lady  Byron  should 
be  then  living,  with  usual  powers  of  distress,  entry,  and  receipt  of  the  rents  and 
profits  of  the  same  hereditaments  and  premises,  for  securing  and  obtaining  payment 
of  the  said  annual  rent  or  yearly  sum  of  .5001.  from  and  after  the  decease  of  William 
Jjord  Byron,  and  subject  to  and  charged  and  chargeable  with  the  said  annual  rent  or 
yearly  sum  of  -5001.  :  To  the  use  of  such  person  as  should  be  for  that  purpose  named 
l)y  said  Elizabeth  Lady  Byron,  his  executors,  administrators,  and  assigns,  for  the  term 
of  70  years,  upon  trust,  for  better  securing,  by  the  usual  ways  and  means,  the  payment 
of  the  said  annual  rent  or  yeai'ly  sura  of  .5001.,  and  from  and  after  the  expiration  of 
the  said  term  of  70  years,  and  in  the  mean  time  subject  thereto,  and  to  the  trust 
thereof,  to  the  use  of  the  said  William,  his  heirs  and  assigns,  for  ever,  or  as  near 
thereto  as  the  deaths  of  parties  and  other  circumstances  would  then  permit :  and  that 
in  such  settlement  so  to  be  made  as  aforesaid  should  be  inserted  and  contained  proper 
provisoes  and  clauses  as  well  for  determining  the  said  term  of  70  years,  when  the 
trusts  thereof  weie  performed  or  at  an  end,  as  [441]  for  the  .safety  and  indemnity  of 
the  tiustees  of  the  said  term  ;  and  it  was  thereby  also  declared  and  agreed,  that  the 
said  Urackley  Kennett  and  John  Heatou,  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  might  and  should  in  the  mean  time,  until 
the  money  arising  by  such  sale  or  sales  of  the  hereditaments  and  premises  at  or  near 
Wymonflham  aforesaid,  and  in  the  said  county  of  Lancaster,  and  the  said  11,0001.  or 
so  much  thereof,  if  any,  as  should  be  paid  to  them  or  him  as  aforesaid,  shoidd  be  laid 
out  in  the  purchase  of  lands  and  hereditaments  thereinbefore  mentioned,  by  and  with 
the  consent  and  approbation  of  the  said  William  Lord  Byron,  Elizabeth  Lady  Byron, 
and  William  Byron,  or-  the  survivors  of  them,  and  of  the  said  Charles  Cxould,  if  then 
living,  in  wi'iting,  signed  with  their  hand.s,  place,  lay  out,  or  invest  the  purchase-money 
arising  by  such  sale  or  sales  as  aforesaid  ;  and  the  said  11,0001.,  or  so  nuich  thereof, 
if  any,  as  should  be  received  by  them  the  said  trustees  or  trustee  for  the  time  being 
in  the  pul)lic  stocks  or  funds,  or  upon  Government  on  real  security  or  securities  at 
interest,  and  might,  from  time  to  time,  with  such  consent  and  ap])rol)ation  as  aforesaid, 
sell,  assign,  dispose  of,  alter,  and  vary  all  or  any  of  the  said  stocks,  finids,  or  securities, 
and  again  from  time  to  time  place,  lay  out,  and  invest  the  money  ai'ising  thereby  in 
or  u])on  any  such  like  new  or  other  stocks,  funds,  or  securities,  as  they  or  he  should 
think  tit:  and  it  was  thereby  also  declared  and  agreed  that  the  dividcnids,  interest, 
[442]  and  annual  produce  of  the  said  stock.s,  funds,  and  securities,  should  from  time 
to  time  go  to  and  be  had  and  received  by  such  person  and  persons,  and  should  be 
ai)])lied  to  and  for  such  ends,  intents,  and  purposes,  and  in  such  course,  order,  and 
manner,  as  the  rents  and  profits  of  the  lands  and  hereditaments  so  to  be  purchased 
and  settled  as  aforesaid  would  go  or  be  payable  or  applicable  if  such  purchase  aufl 
settlement  were  then  actually  made. 

The  Defendant  Lord  Byi'on  in  his  answer-  fur-ther-  stated  that  the  said  tr-ustecs,  in 
1774,  with  the  consent  of  the  per-sons  rci|uired  in  and  by  the  s;iid  <lceil  last  before  in 
part  stated,  sold  and  conveyed  diver-s  parts  of  the  saiil  trust  estates  situate  in  the 
.said  county  of  Nottingham,  to  the  l)uke  of  I'ortland  for-  5(),.5()Ol.  ;  and  tliat  a  sullicicnl 
part  of  such  sum  was  applied  in  payment  of  all  or-  many  of  the  debts  of  the  said 
William  Lor-d  Byi-ori  and  William  Hyron,  secured  orr  judgments  arrd  mortgages,  and 
irr  redeenririg  the  annirities  grarrtcd  by  them  respectively,  and  in  paymerrt  of  the  said 
20001.  to  the  said  William  Byrorr  ;  and  the  residue  of  the  purchase-money  was  accoiruted 
for- to  the  said  William  Lor-(l  Byrorr  prrr-suarrt  to  the  dir-ectiorrs  in  the  said  last-mcrrtioncd 
inderrture  of  release  ;  arrd  the  l)eferrdarrt  irrsisted,  that,  althorrgh  it  appear-ed  that  the 
nrarror  of  Rochdale,  arrd  the  estates  lyirrg  irr  the  corurty  of  Larr(-aster-,  wor-e  rrot  sold  by 
the  said  trrrstees,  yet  that  the  same  rrevertheless  contirrrrcd  bound  by  arrd  sirbject  to 
the  rrses  arrd  linritatiorrs  corrtairred  irr  the  said  inderrture  of  [443]  I'cleasc  of  the   l-'Jth 

Ex.  Div.  11.— 40* 
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of  November,  1773  :  and  he  submitted,  that  it  was  the  obvious  intention  of  the  parties 
to  such  indenture,  and  in  particular  of  the  said  William  Lord  Byron  and  William 
Byron  his  son,  that  whether  the  said  last  mentioned  manor  and  premises  weie  or  were 
not  sold,  the  same,  if  not  sold,  or  if  sold,  then  the  money  arising  therefrom,  should  be 
invested  in  lands,  and  be  liable  to  the  trusts,  uses,  and  limitations  of  the  indenture 
last-aforesaid,  by  virtue  of  which  indenture,  and  upon  the  execution  thereof  the  said 
William  Lord  Byron  became  entitled  to  an  estate  for  life  in  the  said  manor  and  premises, 
with  the  ultimate  remainder  or  limitation  to  the  said  William  Byron  the  son  in  fee- 
simple. 

He  also  by  his  answer  admitted  the  facts  of  deaths  of  parties  itc.  and  insisted,  that 
on  the  death  of  William  John  Byron,  without  issue,  the  remainder  or  reversion  in  fee- 
simple  in  the  manor  of  Rochdale,  and  all  the  lands  &c.  in  the  county  of  Lancaster 
comprised  in  the  said  act  of  Parliament,  and  in  the  indentures  of  lease  and  release 
of  the  12th  and  13th  of  November,  1773,  devolved  upon  or  descended  to  him 
(Defendant  Lord  Byron)  as  the  heir  at  law  of  the  said  AViliiam  John  Byron,  and  that 
the  said  William  Lord  Byron,  party  to  the  said  indentures,  was,  by  virtue  thereof, 
and  not  otherwise,  in  the  years  1795  and  1796,  in  the  possession  and  enjoyment  of 
the  hereditaments  and  premises  conveyed  to  Dearden,  and,  admitting  that  they  were 
part  of  the  estates  comprised  in  the  said  act  of  Parlia-[444]-ment,  and  limited  thereby 
to  the  uses  in  the  bill  mentioned,  insisted  that  they  were  afterwards  included  in  and 
re-settled  by  the  said  indentures  of  the  12th  and  13th  of  November,  1773.  He  sub- 
mitted that,  as  the  two  teims — the  one  of  700  years,  created  by  the  settlement  of 
3d  December,  1720,  and  the  other  of  300  years,  created  by  the  said  act  of  Pai'liament 
— had  long  ago  been  satisfied  and  fulfilled,  the  Defendants  (the  termors)  ought  to  lie 
considered  trustees  thereof  for  the  Defendant  l^ord  Byron,  as  the  person  entitled  to 
the  inheritance  of  the  hereditaments  and  premises  alleged  to  be  purchased  by  and 
conveyed  to  the  Plaintifl'  Dearden. 

He  then  submitted  that,  by  the  deed  of  November,  1773,  the  said  William  late 
Lord  Byron,  and  William  Byron  his  son,  agreed  to  re-settle  the  manor,  lands,  heredita- 
ments, and  premises  in  the  said  act  of  Parliament  contained,  and  which  was  accordingly 
done  by  the  said  indenture  of  the  12th  and  13th  of  November,  1773  ;  and  that  thereby 
the  lemainder  in  fee  was  limited  to  the  said  William  Byron  the  son  :  and  he  insisted 
that  the  said  William  Byron,  under  the  circumstances,  became  and  ought  to  be  con- 
sidered as  a  purchaser,  and  that,  although  it  was  stipulated  by  the  said  indenture  of 
the  13th  November,  1  773,  that  the  estates  comprised  therein  should  not  be  sold  without 
the  consent  and  approbation  of  the  said  William  Lord  Byron,  and  Elizabeth  Lady 
Byron  his  wife,  and  said  William  Byron,  or  the  survivor  of  them,  yet  Defendant 
was  advised,  [445]  and  submitted,  that  according  to  the  true  construction  of  the  last- 
mentioned  indenture,  such  consent  and  approbation  wei'e  not  absolutely  requisite  to 
enable  said  Brackley  Kennett  and  John  Heaton  to  proceed  to  a  sale  of  such  estates, 
but  that  the  Court,  on  being  applied  to  for  the  purpose,  would  have  directed  a  sale 
thereof,  notwithstanding  said  William  Lord  Byron  and  Elizabeth  Lady  Byion  his 
wife,  and  said  William  Byron,  had  refused  to  consent  theieto. 

The  Defendant  also  submitted  that,  inasmuch  as  such  recovery  as  aforesaid  had 
been  sufl'ered  of  the  premises  comprised  in  the  said  act  of  Parliament  by  the  said 
William  Byron,  and  which  might  have  been  seen  by  referring  to  the  records  of  the 
Court  of  Lancaster,  from  which  recovery  it  was  to  be  inferred,  that  some  deed  or 
deeds,  leading  to  or  declaring  the  uses  thereof,  had  been  executed  :  if  said  plaintiff 
did  not  search  he  was  guilty  of  neglect,  and  ought  not  to  be  permitted  to  take  any 
advantage  of  want  of  notice,  which  he  might  have  obtained  by  using  due  caution  and 
diligence. 

He  admitted  the  ejectment,  and  that  a  verdict  had  been  obtained  therein  on  the 
demise  of  Heaton,  which  the  Court  of  King's  Bench,  on  a  rnle  to  shew  cause,  had 
refused  to  set  aside,  after  argument,  holding  that  the  Defendants  (the  Plaintiff's  in  this 
cause)  were  not  relievable  at  law  (a). 

[446]  Shadwell,  Sugdeu,  and  Barber,  for  the  Plaintiffs,  contended  (the  material 
circumstances  of  the  case  having  been  lucidly  stated  by  Shadwell)  that  Lord  Byron, 
the  ancestor  of  the  Defendant,  was  entitled,  at  the  time  of  the  sale  of  the  premises  in 
question  to  the  Plaintiff  Dearden,  equitably,  if  not  legally,  to  the  absolute  fee-simple 

(a)  That  case  is  reported  in  8  East,  p.  248. 
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therein,  and  thcrofore  liud  full  power  to  sell,  as  he  had  done  :  fof  that,  us  the  ultimate 
remainder  in  fee  was  originally  in  him,  as  soou  as  the  purposes  and  objects  of  the  deed 
of  the  13th  November,  1773,  were  answered  and  satisfied,  he  stood  seised,  under 
his  original  title,  of  an  estate  of  inheritance  in  fee  in  the  lands  which  had  been  sold, 
the  okl  reversionary  limitations  being  revived  on  the  destruction  of  the  estate-tail. 

They  submitted,  that,  even  under  the  deed  of  the  13th  of  November,  1773,  on 
which  alone  the  Defendant's  claim  rested,  the  estates  which  were  settled  under  the 
act  of  Parliament  stood  limited  to  the  same  general  uses,  unatlccted  by  the  trusts  of 
that  deed,  until  theie  should  have  been  a  sale  made  under  all  the  circumstances  and 
formalities  which  were  theieby  contemplated  and  required,  and  which  were  to  be  con- 
sidered as  measures  of  precaution  and  guards  suiTounding  the  old  uses,  if  a  sale  should 
be  unnecessary  for  the  purposes  for  which  that  deed  was  made — and  that  no  positive 
or  definitive  use  could  arise  in  the  trustees  till  a  sale  should  have  been  made  : — that  the 
uses  of  that  deed  were,  in  the  events  which  had  happened,  never  executed  in  the 
trustees;  the  main  [447]  object  of  it  being  to  exonerate  all  the  settled  property  by 
a  sale  of  the  Nottingham  estates ;  and  it  was  only  in  case  those  should  be  insutticient 
that  the  Lancashiie  estates  were  to  be  sold,  nor  even  then  unless,  indeed,  the  consents 
of  the  several  paities  so  providently  required  thereto  should  be  fiist  obtained  for  that 
purpose  ;  and  therefore,  as  soon  as  the  object  of  the  deed  was  satisfied,  and  the  parties 
to  whom  the  protection  of  the  propeity  had  been  committed  were  dead,  the  conditional 
power  to  sell  which  had  been  given  to  the  trustees  was  extinguished,  and  could  never 
afterwards  be  I'svived  ;  for  that  qualified  power  to  sell  expired  with  the  lives  of  the 
parties  empowered  to  consent,  amongst  whom  Golild  was  most  prominent,  who,  as 
a  stranger,  could  only  have  been  named  as  one  whose  consent  was  required  in  order 
that  he  might  see  that  the  money  was  properly  laid  out : — that  the  dii'cction  to  the 
trustees  to  sell  under  the  special  circumstances,  was  a  mere  authorit}',  subject  to 
control,  and  not  an  absolute,  nor  even  a  discretionary  duty,  independent  of  existing 
circumstances,  and  the  peisons  to  whose  approbation  it  was  to  be  referred  ;  that  it 
was  an  imperfect  powei',  requiring  the  sanction  of  further  authority,  not  a  complete 
trust,  unfettered  and  imperative: — and  that  therefore,  on  the  death  of  the  controlling 
parties,  the  object  of  the  deed  being  effected,  Lord  Byron's  estate  of  inheritance 
became  absolute. 

They  observed  that  in  none  of  the  deeds  was  there  any  absolute  property  given 
to  William  [448]  Byron  the  son,  unless  in  the  event  of  his  surviving  his  father,  in 
which  case  he  might  have  acquired  the  fee  ;  as  soon,  therefore,  as  his  contingent 
interest  was  determined  by  his  death,  the  father  was  restored  to  his  reversion  in  fee 
— that  there  was  no  reason  for  stipulating  that  the  estates  should  be  sold  and  other 
estates  purchased  to  be  limited  to  the  new  uses  in  all  events — that,  under  these  deeds 
and  the  circumstances  of  the  case,  the  parties  could  not  call  on  a  Court  of  Equitv  so 
to  decree  ;  whereas,  on  the  contrary,  there  was  good  I'eason  for  sull'ering  the  familv 
estates,  as  far  as  they  could  be  preserved  from  the  necessities  of  the  parties,  to  remain 
unsold  in  the  same  family  upon  the  old  uses — that  that  was,  in  fact,  distinctly  pro- 
vided for  by  this  very  deed,  and  was  plainly  evidenced  by  the  proviso,  that  until  a 
sale,  the  rents,  issues,  and  profits  were  to  be  received  by  such  persons  as  would  be 
entitled  to  them  if  that  deed  had  not  been  made  ;  after  sale  too,  the  dividends  arising 
from  the  money  produced,  were  to  lie  received  by  such  persons  as  would  have  been 

entitled  to  the  rents  and  profits  of  the  real  estate  directed  to  be  puichased  with  it : 

and  that  uidess  the  character  of  land  were,  by  the  covenant,  so  imperatively  and 
definitively  affixed  to  money  in  such  a  case  as  to  exclude  all  lUHcrtainty  as  to  the 
tnanner  in  which  the  owner  meant  it  to  descend,  and  to  leave  no  ojjtion.  Courts  of 
Kipiity  will  not  convert  the  pr'oper'ty.  Walker  v.  Jlimne  (2  Ves.  jun.  170.  5  Ves.  388). 
Jihihhde  v.  I'miiiilyi)  ("J  Atk,  1G8). 

[449]  They  also  urged  that,  iir  respect  of  the  objects  of  the  deed  of  1773,  tliere 
was  iro  further  trust  to  bo  performed  liy  the  trustees  ;  and  thei'ofor'C  ought  to  arrd 
should  be  presumed  to  have  re-conveyed  the  estate  to  the  old  uses  created  by  the  act 
of  J'arliamerrt. 

Thoy  sirbmitted,  thei-efor-e,  that  there  was  no  foundation  for  this  attempt  to 
deprive  a  bona  fide  prrrchaser  for  valuable  consideration  of  the  estate  for'  which  he  had 
paid  his  money  to  the  aircestor  of  the  claimant,  from  whose  descendarrt  he  derived 
title. 

.M;iitiii,  i'reston,  and  Skir'row,  for-  the   Defendairts,  corrtended  that,  at  the  time  of 
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the  sale  in  question,  William  Lord  Byron,  the  vendor,  had  no  greater  interest  in  the 
premises  sold  than  that  of  tenant  for  life  under  the  deed  of  1773,  under  which  also 
his  son  William  took  an  ultimate  remainder  in  fee,  as  a  purchaser  for  valuable  con- 
sideration— that  that  was  the  manifest  intention  of  all  the  parties  to  all  the  trans- 
actions and  deeds — that  the  Court  could  not  presume  an  intention  contrary  to  the 
express  objects  of  the  parties,  as  signified  by  the  \ery  particular  and  careful  recitals 
(which,  as  Lord  Mansfield  observed,  in  the  case  of  Moore  v.  Magrath  (1  Cowp.  12),  are 
like  the  preamble  to  an  act  of  Parliament,  the  key  to  what  comes  afterwards)  and  the 
whole  tenor  of  the  deed,  which,  in  a  matter  of  settlement  and  family  arrangement,  as 
this  was,  ought  to  be  considered  with  the  greatest  attention, — and  that  this  Court,  as 
a  Court  [450]  of  Equity,  could  not  put  a  different  construction  on  the  deed  than  a 
Court  of  Law  would  be  bound  to  do,  except  where  the  strict  technical  sense  of  the 
instrument  ought,  in  justice,  to  be  more  liberally  construed. 

[The  Lord  Chief  Baron.  The  court  of  Law  has  put  no  construction  on  the  deed. 
They  proceeded  on  the  lessors  of  the  Plaintiff's  in  the  ejectment  having  a  right  to  the 
legal  estate,  and  the  Defendants  at  law  come  here  upon  the  equitable  right  to  sell  the 
fee,  which,  they  say.  Lord  Byron  had.] 

They  also  insisted,  that  it  appeared  clearly  from  the  iecit;ds  of  the  reasons  and 
objects  of  entering  into  and  executing  the  deed  of  1773,  in  which  recitals  the  whole 
agreement  between  the  parties  was  embodied,  that  the  direction  therein  to  the  trustees 
to  sell,  was  an  imperative  tr-ust  to  sell  in  any  event,  and  not  a  mere  discretionary 
power-,  to  be  exer-cised  or  not,  as  there  might  or  might  irot  be  thought  to  be  occasion 
— that  that  trust  was  not  controllable  by  the  parties  whose  consents  had  been  dir'ected 
to  be  obtained  in  the  commorr  form  of  such  deeds,  observing  that,  in  the  lifetime  of 
Lord  and  Lady  Byron,  their  consents  might  be  requir-ed  with  reason,  for  the  pro- 
tection of  their  minor  inter-ests.  The  same  might  be  .said  of  Gould,  for  he  was  an 
incumbrancer,  and  not  named  for  any  pur'pose  of  controlling  the  trust  to  sell,  oir  the 
estates  :  and  from  that  cirx-umstarice  it  wa.-s,  that  the  requisition  of  his  consent  was 
in-[451]-tr'oduced  irrto  the  deed  :  but  if  Lor-d  and  Lady  Byr-on  should  have  been 
desir-ous  to  sell  the  estate,  Gould  could  not  have  withheld  his  consent.  If  the  direc- 
tion was  not  imperative,  all  the  tr-usts  of  the  indenture  might  have  been  defeated  and 
prevented  frxim  taking  effect,  oi'  might  have  been  only  partiallj'  executed,  at  the 
caprice  of  one  of  the  contr-acting  parties  ;  and  the  consequence  would  be,  that  the 
per-sons  who  were  clearly  intended  to  have  been  benefited  by  the  deed  would  have 
been  injured  in  interest  by  its  execution. 

It  was  nruch  pressed,  that  Courts  of  Equity  view  with  great  jealousy  such  tr-ans- 
actiorrs  as  these,  between  a  father,  teirant  for  life,  and  his  son,  the  tenant  in  tail  in 
remainder' ;  and  Lord  Hardwicke's  wor-ds,  irr  Huron  v.  Reran  (2  Atk.  168),  wer-e  relied 
on.  His  Lor-dship  says,  "  Suppose  the  Plaintift'  had  been  entitled  to  a  tenarrcy  in  tail 
of  real  estate,  and  the  father,  a  l)are  terrant  for  life,  had  taken  such  arr  advantage  of 
his  son's  necessities  to  draw  him  in  to  join  in  any  conveyance  which  would  destroy 
his  r-emai rider  ;  this  Court,  upon  very  slender  evidence  of  such  a  practice  in  a  father, 
has  r-elieved  the  son." 

That  doctrine  is  adverted  to  as  being  correct,  where  there  has  been  no  laches,  in 
the  case  of  Brown  v.  Carter  (5  Ves.  877). 

On  the  point  of  the  presumption  of  a  recon-[452]-veyance  by  the  trustees  to  the 
father  Lord  Byron,  they  insisted  that  no  such  presumption  could  be  made,  as  that 
would  clearly  have  been  a  breach  of  their  trust  which,  they  submitted,  was  to  sell 
all  the  estates,  for  the  pui-pose  of  exonerating  them  out  of  the  pr'oduce,  and  purchasing 
with  the  surplus  another  esUite,  to  be  settled  aceoixling  to  the  family  arrangement 
agreed  on  as  the  object  of  the  deed,  of  which  the  limitation  of  the  remainder  of  that 
estate  in  fee  to  William  Byron  was  the  ultimate  use. 

RiCHARD.s,  Lord  Chief  Baron,  now  deliver-ed  judgment. 

The  question  in  this  cause  is  r-educed  to  a  very  rrai-row  compass,  notwithstanding 
the  exti'aordinaiy  length  of  the  instruments  set  forth  in  the  pleadings,  which  form 
the  foundation  of  the  arguments  on  either  side.  The  single  question  is,  whether  the 
late  Lord  Byron  had  the  fee-simple  of  the  estate  at  the  time  when  he  sold  this  part 
of  it  to  the  Plaintiff's  ;  and  that  will  depend  on  the  construction  of  the  deed  of  1773  ? 
All  that  we  know  of  the  cir'cumstances  of  the  family'  at  the  time  when  that  deed  was 
executed  is  necessarily  derived  from  the  history  furrrished  by  the  recitals  in  that  deed. 
In  the  year  1770,  William  Byron  the  son  attained  the  age  of  twenty -oire,  and 
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then,  it  uppears,  that  with  the  required  consents,  he  joined  in  the  several  deeds  for 
the  sale  of  these  estates.  His  Lordship  here  stated  principal  facts — the  act  of  [453] 
Parliament  and  the  substance  of  the  deeds  and  recoveries,  previous  to  the  deed  of 
1773,  already  set  out:  and  (having  observed  that  there  were  also  other  deeds  and 
instruments,  into  which  it  was  impossible  to  look  without  lamenting  very  much  the 
situation  in  which  this  noble  family  had  become  involved)  thus  contiiuied  : — 

I  now  come  to  the  deed  of  13th  of  November,  1773.     All  the  recitals  in  that  deed 
are  material.     They  are  a  sort  of  key  to  the  construction  of  it ;  and  I  cannot  help 
firmly   believing,   from   the  perusal  of  those   recitals,   that  the  son  William   Byron 
incumbered  his  estate  at  the  instance  and  for  the  benefit  of  his  father.     This  deed 
recites  all  the  former  deeds,  and  that  debts  were  due  from  Lord  Byron,  and  his  son 
William  Byron,  to  a  numerous  body  of  judgment,  mortgage,  and  annuity  creditors, 
the  interest  of  which  greatly  exceeded  the  annual  profits  of  the  rental  of  the  whole 
of  the  estates  which  were  comprised  in  the  act  of  Parliament.     Lord  Byron  being 
only  tenant  for  life,  could  not,  alone,  raise  money  by  the  sale  of  any  part  of  these 
estates  to  be  applied  in  the  payment  of  his  debts  ;  and  he  could  derive  no  relief  from 
his  ditliculties  by  such  means,  except  by  the  consent  and  concurrence  of  Lady  Byron, 
and  his  son   William  Byron.     He  was  unable,  it  seems,  to  raise  money  to  pay  the 
debts  and  redeem  the  annuities  by  any  other  means  than  by  the  sale  of  part  of  those 
estates.     By  thi.s  deed,  therefore,  of  1773,  Lord  William  Byron,  Lady  Elizabeth  Byron 
his  wife,  and  their  son  William  [454]  Byron,  conveyed  and  limited  all  their  estates, 
which  were  compri-sed  in  the  act  of  Parliament,  in  Nottingham  and  Norfolk,  and  the 
county  of  Lancaster,  (of  the  latter  of  which,  the  premises  purchased  by  the  Plaintitl' 
James  Dearden  were  part)  to  the  use  of  John  Heaton  and  Brackley  Kennett,  and 
their  heirs,  upon  certain  trusts  expressed  in  the  deed.     One  of  those  trusts  was,  that 
the}',  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  survivoi',  should,  as  to 
the  estate  at  Kochdale,  with  the  consent  and  approbation  of  the  said  William  Lord 
Byron  and  \\'illiam  Byron,  or  the  survivor  of  them,  and  of  Chailes  Gould,  or  his 
heirs, — such  consent  and  approbation  to  be  testiHed  by  some  deed  or  deeds,  or  instru- 
ment or  instruments,  in  writing,  to  be  .sealed  and  delivered  by  them  in  the  presence 
of,  and  attested  l)y,  two  or  more  credible  witnesses — sell  the  .said  estate  (part  of  the 
property  in  the  county  of  Lancaster),  and  the  fee-simple  and  inheritance  thereof,  and 
should  stand   possessed  of  the  money  arising  from  the  sale  of  the   whole,  in  ti'ust 
to  apply  so  much  of  the  money  arising  from  the  sale  of  the  estates  in  the  county 
of  Nottingham — excluding  the  Lancashire  estates — as  should  be  necessary  for  that 
purpose,  in  the  payment  of  the  debts  due  and  owing  from  them  William  Lord  Bj'ron 
and  William  Byron  respectively,  and  were  secured  by  mortgages,  judgments,  statutes 
or  recognizances,  and  in  freeing  and  dischai'ging  the  estates  comprised  in  the  act 
of  Parliament  from  the  annuities  secured  thereon,  and  granted  by  Jjord  Byron  and 
William  Byron,  jointly  or  se])a-[455]-rately,  and  to  apply  the  surplus  of  such  money 
in  the  ])aynicnt  of  other  debts  due  from  Lord  liyron  and  William  Byron,  and  20001. 
to  William  Byron.     Then,  the  money  to  arise  by  the  .sale  of  the  lands  in  Norfolk,  .'Uid 
the  estates  in   Lancashire,  was  to  lie  laid  out  in  the  purchase  of  other  fi-eeliold  lands 
and  hereditaments,  to  l)e  settled  and  limited  (.subject  to  certain  ehai'gcs)  to  the  use 
of  William  Lord  Byron  for  his  life,  with  remaindc)'  to  William  Byron  the  son,  and 
his  heirs.     Accordingly,  certain  parts  of  these  estates  were  sold  for  the  |)urpo.ses  stated 
in  this  deed,  subject  to  the  paying  and  raising  the  sum  of  11,0001.,  which,  by  the  act, 
was  charged  iti  part  on  each  of  their  estates,  to  furnish  portions  for  younger  children  ; 
and  it  was  agreed,  that  a  term  of  years  should  be  created  on  other  estates,  to  raise 
the  11,0001.     The  interest  on  that  sum  at  31.   10s.  per  cent,  was  made  payable  to 
William   Byron  until  his  death  (which  hap])cned  in   177G)  and  aftcrwai'ds   to  liord 
liyron  for  his  life.     Besides  the  sum  of  3!S."j1.,  William  Byron  had  an  .innuity  of  31.")!., 
and  he  also  got  all  his  debts  paid,  and  20001.  iiesides,  agreeably  to  the  terms  of  tlu;  deed. 
After  the  payment  of  all  the  debts  of  Willi.'im  Lord   Byron  and  his  .son,  the  surplus, 
as  1  have  stated,  was  to  be  laid  out  in   purchasing  lands,  which  were  to  be  conveyed 
to  Lord   William  Byron  for  life,  and  then  it  was  to  go  to  his  son  Willi.am  Byron  and 
his  heirs.     It  i.s  (juite  clear,  therefore,  that  it  was  the  intention  of  all  ])artii's,  that  ])art 
of  the  produce  of  the  sale  of  these  [456]  estates  was  to  be  given  to  Wiili.im  Byron  in  fee. 
It  is  also  recited,  that  Lady  Byron,  and  Gould,  at  the  recpicst  of  Lord  Byron  .and 
their  son,  agreed  to  the  plan  so  proposed  for  extricating  them  out  of  their  ditliculties, 
and  consented  to  carry  it  into  execution. 
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In  the  witnessing  part  of  the  deed  it  is  stated,  that  Lonl  Bj'ion,  Lady  Byron,  and 
William  B3n'on  the  son,  limited,  appointed,  granted,  and  released  all  the  estates  in 
the  counties  of  Norfolk,  Nottingham,  and  Lancaster,  which  were  comprised  in  the 
act  of  Parliament;  and  of  the  estate  in  which  last  county  the  premises  stated  in  the 
bill  to  have  been  purchased  by  the  Plaintiff' were  part — To  hold  to  the  use  of  Brackley 
Kennett  and  John  Heaton,  and  their  heirs,  upon  trust  that  they,  or  the  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor,  should,  as  to  the  manor  and  estates  at 
Rochdale,  with  the  consent  and  approbation  as  well  of  the  said  AYilliam  Lord  Byron 
and  William  Byron,  or  the  survivoi'  of  them,  as  of  Charles  Gould,  or  his  heirs,  to  be 
testified  by  some  deed  or  deeds,  or  instrument  or  instruments,  in  writing,  to  be  sealed 
and  delivered  by  them  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible 
witnesses,  sell  the  said  estates  ;  and  they  were  to  stand  possessed  of  the  money  to 
arise  by  the  sale  of  the  hereditaments  and  premises  at  or  near  Wymondham  in  the 
county  of  [457]  Norfolk,  and  in  the  county  of  Lancaster,  in  trust  to  lay  out  and 
invest  the  same — with  the  consent  and  approbation  as  well  of  Loi-d  Byron,  Elizabeth 
his  wife,  and  William  Byron  the  son,  or  of  the  survivoi's  of  them,  as  of  Charles  Gould 
or  his  heirs,  such  consent  to  be  testified  as  before  —in  the  purchase  of  the  inheritance 
and  fee-simple  of  lands  and  hereditaments  situate  in  that  part  of  Great  Britain  called 
England,  free  from  incumbrances,  except  fee-farm,  chief  or  quit  rents.  And  it  was 
thereby  declared  and  agreed,  that  such  lands  and  hereditaments,  so  to  be  purchased, 
should  be  conveyed,  settled,  and  assured  to  the  use  of  the  trustees  for  the  time  being 
of  the  term  of  1 200  years  therein  mentioned  ;  or  to  some  other  person  oi'  persons  to 
be  named  by  William  Byron,  his  executors,  administrators,  and  assigns,  for  60  years, 
if  they  should  both  so  long  live,  upon  the  various  trusts  therein  mentioned,  and 
subject  thereto,  to  the  use  of  the  .said  William  Lord  Byron  and  his  assigns  for  life, 
with  remainder  to  the  use,  intent,  and  purpose  that  Elizabeth  Lady  Byron,  if  she 
should  survive  William  Lord  Byron,  should  take  and  receive  the  yearly  sum  of  5001., 
in  lieu  of  5001.  provided  for  her  liy  the  said  act  of  Parliament  in  augmentation  of  her 
jointure,  with  remainder  to  such  person  as  should  be  named  by  the  said  Elizabeth 
Lady  Byron,  and  his  executors,  administrators,  or  assigns,  for  the  term  of  70  years, 
upon  trust,  for  the  better  securing,  by  the  usual  means,  the  said  annual  sum  of  5001., 
with  remainder  to  the  use  of  the  said  William  Byron,  his  heirs  and  assigns  for  ever ; 
or  as  near  thereto  as  the  [458]  deaths  of  persons  and  other  circumstances  would  then 
permit. 

The  intention  of  the  parties  to  this  agreement,  as  recited,  was  certainly,  that 
AVilliam  Byron  should  ultimately  take  the  fee-simple  ;  and  we  must  examine  the  deed 
with  great  care,  for  the  purpose  of  seeing  whether  there  be  any  thing  in  it  destroying 
the  efl'ect  of  what  was  so  plainly  declared  to  have  been  the  intention  of  the  parties. 

The  Nottingham  estates  given  to  Kennett  and  Heaton,  in  fee,  in  trust  to  sell,  to 
raise  money  thereby,  in  order  to  discharge  William  Lord  Byron  and  his  son  Williani 
from  their  incumlirances,  were  sold  for  50,5001. — and  were  so  applied,  and  also  in 
paying  the  20001.  to  William  Byron.  The  1 1 ,0001.,  which  was  intended  as  portions 
for  younger  childien,  if  it  should  not  be  wanted,  was  to  be  paid  to  Kennett  and 
Pleaton,  to  be  by  them  placed  in  the  public  funds  on  certain  trusts,  and  the  produce 
of  the  term  of  1 200  years  which  had  been  directed  to  be  created  for  raising  the  1 1 ,0001. 
was  to  be  appropriated  to  other  trusts,  unless  it  should  have  become  necessary  for 
raising  portions  for  younger  children. 

The  main  and  leading  object,  ceitainly,  of  this  deed  of  1773  was,  to  enable  William 
Lord  Byron  and  his  son  to  extricate  themselves  from  their  pecuniary  embarrassments 
by  a  sale  of  part  of  their  estates.  A  portion  of  these  estates  has  been  sold,  and  their 
debts  were  discharged. 

[459]  In  one  part  of  this  deed  there  is  a  proviso  that  the  rents,  issues,  and  profits 
as  well  of  the  said  hereditaments  and  premises  comprized  in  the  term  of  1200  years 
therein  before  mentioned,  as  of  the  said  hereditaments  and  premises  at  or  near 
Wymondham  aforesaid,  and  in  the  county  of  Lancaster,  should,  in  the  mean  time  and 
until  the  inheritance  of  the  same  hereditaments  and  premises  should  be  sold  as  afore- 
said, from  time  to  time  go  to  and  be  had  and  received  by  such  person  and  persons, 
and  be  applied  to  and  for  such  ends,  intents,  and  purposes,  and  in  such  course,  order, 
and  manner  as  the  rents  and  annual  profits  of  the  said  hereditaments  and  premises 
thereby  made  .saleable  as  aforesaid  would  have  gone  or  been  payable  or  applicable  if 
the  said  deed  had  not  been  made  and  executed,  and  no  such  fines  as  before  mentioned 
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were  levied.  Upon  this  a  question  arises  as  to  the  person  entitled  to  the  inheritance 
of  the  estate  out  of  which  the  term  of  1200  years  was  to  be  created.  The  11,0001. 
need  not  have  been  raised,  nor  the  term  created,  if  it  were  not  wanted  for  the  portions  ; 
as,  if  there  should  have  been  no  younger  children,  so  that  such  portions  would  not 
have  become  necessary  to  be  raised.  And  here  we  must  observe,  that  the  sale  was  only 
to  tJike  place  with  the  consent  and  approbation  of  Lord  Byron  and  William  Byron, 
or  the  survivor  of  them,  and  Charles  Gould,  and  that  consent  was  to  be  testified  with 
e.xtraoi-dinary  and  unusual  foi'malities.  Hitherto  I  think  the  parties  have  gone  on 
pretty  I'egularly  in  executing  the  agreement  as  recited,  and  have  abided  by  the  [460] 
terms  of  it.  In  determining  that  point,  this  question  occurs, — and  I  consider  it  the 
most  important  question  in  this  cause — whether  the  Kochdale  or  Lancashire 
estate  was  devoted  to  be  sold  at  all  events,  and  converted  into  another  estate.  The 
term  of  1200  years  was  to  be  created  out  of  those  estates  which  were  limited  to  the 
use  of  Lord  William  Byron  for  life,  with  remainder  to  his  first  and  other  .sons  and 
daughters  in  tail,  with  remainder  to  William  Byron  in  fee  :  then  Kennett  and  Heaton 
were  to  stand  possessed  of  the  money  arising  from  the  sale  of  the  estates.  They  arc 
directed  to  .sell  them,  it  is  true,  but,  with  all  the  formalities  I  have  mentioned,  and 
with  the  consent  and  approbation  of  William  Lord  Byron,  of  Lady  Byron,  and  of 
W'illiam  Byron  their  .son,  and  the  sui'vivors  of  them,  and  of  Charles  Gould  or  his 
heirs.  Out  of  the  proceeds  they  are,  first  of  all,  as  I  have  already  stated,  to  pay  off 
the  debts  of  William  Lord  Byron,  and  of  William  his  son  ;  and  then  they  are  to 
provide  for  the  other  trusts  of  the  deed,  and,  ultimately,  to  lay  out  the  surplus  in  the 
purchase  of  other  land  in  some  part  of  England,  to  l)e  settled  to  the  original  uses  ;  and, 
in  the  mean  time,  they  are  to  lay  out  the  money  in  stock,  and  to  pay  the  dividends 
and  interest  to  such  persons,  and  to  apply  them  to  such  purposes,  as  the  rents  and 
profits  of  the  lands  would  have  been  payal)le  and  applicable  to,  if  such  purchase  had 
been  made  according  to  the  deed  of  1773.  That  deed  has  been  said  to  be  a  voluntary 
deed  ;  and  from  the  recitals  in  the  deed  itself,  I  am  of  opinion  that  it  was  a  voluntiiry 
[461]  deed.  One  cannot  read  the  recitals,  confirmed  as  they  are  by  the  joint  execution 
of  the  deed  by  all  the  paities,  without  seeing  that  this  was  a  family  arrangement, 
intended  for  the  l)eneHt  of  the  family,  by  which  each  of  them  was  to  take  something. 
The  question,  therefore,  comes  to  be  the  shortest  possible  ;  whether,  according  to  the 
true  construction  of  a  few  words  in  this  deed,  the  estate  in  Rochdale  was  necessarily, 
and  at  all  events,  to  be  converted  into  another  real  estate?  I  take  that  to  be  the  real 
(juestion  in  the  cause.  If  the  agreement  which  is  here  recited  had  stood  alone,  with- 
out any  degree  of  qualification  in  the  subseipient  parts  of  the  same  deed,  this  Court, 
as  a  Court  of  K(piity,  would  have  corrected  the  deed  in  such  a  manner  as  to  have 
made  the  agi'cement  effectual,  by  making  the  deed  conformable  with  it.  And,  if  this 
Court  would  have  done  so,  there  can  be  no  doul)t  at  all  that  the  paities  contracting 
on  that  foundation  would  be  entitled  to  do  .so,  exactly  as  they  would  have  been  if 
that  agreement  had  been  carried  into  execution.  But  the  difiiculty  here  is,  what  the 
parties  leally  intended  ;  and  it  arises  in  consequence  of  what  we  find  in  the  deed 
subsequently.  The  estates  were  not  to  be  soUl  without  extraordinary  formality,  and 
the  consent  of  vaiious  persons  was  made  necessary  ;  for  the  estates  were  conveyed  to 
Keiniett  and  Ilcaton,  upon  tiiist  that  they,  or  the  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  should,  as  to  the  manor  and  estates  of  Rociulale  aforesaid, 
with  the  consent  and  ap[)robation  as  well  of  .said  \\'illiam  Lord  Byron,  Lady  Byi'on, 
[462]  and  William  Byron,  or  the  survivors  of  them,  as  of  the  said  ('hailes  (iould, 
or  his  lieirs,  such  consent  and  approbation  to  be  testified  by  some  deed  or  deeds,  or 
instrument  or  instruments  in  writing,  to  be  sealed  and  delivered  by  them  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible  witne.sses,  sell,  convey,  and 
dispose  of  all  the  same  hereditaments,  and  the  inheiitance  in  fee-simple  thereof,  to 
such  person  or  persons,  and  for  such  price  or  prices,  as  they  or  the  survivor  of  them, 
or  the  lieirs  or  assigns  of  such  survivor,  should,  with  such  con.sent  and  approbation  as 
aforesaid,  to  be  testified  as  therein  before  mentioned,  think  fit. 

Now,  thei'e  is  no  rloubt  that,  according  to  the  li-iie  construction  of  this  deed,  the 
agreement  as  to  the  sale  which  is  recited,  is  very  nuich  narrowed  by  the  subsequent 
words  in  the  deed  itself  ;  and  as  they  are  introduced  with  so  much  particularity, 
they  must  be  t.iken  to  imply  some  paiticular  purpose  and  object ;  so  that  I  cannot 
reject  them  as  being  of  no  force,  or  as  if  they  were  not  in  the  insti'umcnt.  The  agree- 
ment, certainly,  was  to  sell  the  estates,  and  to  purchase  another  with  the  suiplus,  of 
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which  the  ultimate  teniainder  was  limited  to  William  Byron  in  fee ;  but  I  do  not 
observe  that,  in  the  recital  of  that  agreement,  the  consents  of  these  parties,  so 
particularly'  required  in  the  body  of  the  deed,  are  made  necessary  ;  yet  all  these 
circles  of  protection  are  afterwards  introduced  into  the  operative  part  of  the  deed, 
and  thrown  round  the  sale.  Even  if  the  [463]  agreement  stood  in  the  way,  (as  it 
might  have  done  if  there  had  been  no  qualification  of  it  in  the  subsequent  part  of  the 
deed)  I  cainiot  think  the  trustees  would,  in  this  case,  be  bound  by  the  letter  of  that 
agreement,  to  sell  the  estate.  I  cannot  help  considering,  that  the  object  of  so  much 
caution  was,  that  the  trustees  should  not  be  allowed  to  proceed  merely  on  the  letter 
of  that  agreement,  and  that  the  trust  that  Kennett  and  Heaton  were  to  sell,  with  the 
consent  and  approbation  of  Lord  Byron,  of  Lady  Byron,  and  of  William  Byron,  or 
the  survivors  of  them,  and  also  of  Charles  Gould,  to  be  testified  hy  some  deed  or 
instrument  in  writing,  to  be  sealed  and  delivered  by  them  in  the  presence  of  and  to 
be  attested  by  two  or  more  credible  witnesses,  was  not  to  be  executed  except  in  some 
particular  case,  or  on  an  express  request,  and  for  some  good  and  solid  reason ;  for  I 
cannot  imagine  that  Kennett  and  Heaton  were  to  have  sold  these  estates  without  any 
other  reason  than  mere  request.  I  cannot  suppose  it  was  the  intention  of  the  parties, 
that  this  trust  should  be  considered  merely  directory,  as  in  some  of  the  cases  which 
have  been  cited,  trusts  of  this  sort  have,  under  other  circumstances,  been  considered 
to  be.  It  seems  to  me  that  there  was  something  required  to  be  done  previously,  of 
so  much  importance,  as  that  it  cannot  be  dispensed  with  in  a  Court  of  Equity.  I  really 
cannot  suppose  myself,  that  Kennett  and  Heaton  would  have  been  warranted  in  pro- 
ceeding to  sell,  unless  all  the  four  persons  who  were  parties  to  the  deed  and  had  an 
interest  in  the  sale,  or  who  [464]  at  least  were  given  a  controlling  power  over  it,  had 
given  their  consent  and  approbation.  Then,  can  it  be  supposed  that  a  Court  of  Equity 
would,  in  such  case,  say  to  the  trustees,  "  You  shall  sell  this  estate  at  all  events,  and 
without  such  consent  ? " 

There  having  been  no  sale  in  point  of  fact,  and  as  there  can  now  be  no  sale  accord- 
ing to  the  terms  of  this  deed,  these  premises  are  therefore  precisely  in  the  same  con- 
dition in  which  they  were  before  the  deed  of  1773  was  executed — I  mean  as  to  the 
title  of  the  parties. 

It  has  been  said,  that  the  direction  is,  that  until  sale,  the  rents  should  go  to  the 
persons  who  would  have  been  entitled  to  them  by  the  act  of  Parliament.  But  there 
was  no  sale,  nor  attempt  to  sell ;  nor  could  there  have  been  any  unless  authorized 
according  to  the  express  directions  of  this  instrument,  which  indicate  the  intention 
of  the  parties  most  plainly,  and  are  quite  strong  enough  to  control  any  vague  or  loose 
terms  in  the  recital  of  the  agreement ;  and  that  seems  to  me  to  be  the  true  sense  to 
be  put  on  the  deed  in  ascertaining  what  ought  to  be  the  construction  of  it. 

Then  it  was  very  properl\'  urged  as  a  strong  feature,  that  the  purchase-money  is 
to  be  placed  in  the  public  stocks,  to  follow  the  intei-est  which  would  have  been  taken 
in  the  lands  to  be  purchased  ;  but  the  answer  to  that  is,  "You  cainiot  reach  that  till 
the  estate  is  sold  according  to  the  [465]  terms  of  the  deed  ;  and  if  you  cannot  sell  the 
estate,  then  there  can  be  nothing  to  be  invested. 

It  really  seems  to  me,  that  this  case  does  not  come  within  the  principle  of  any  of 
the  authorities  that  have  lieen  mentioned  ;  for  they  were  all  cases  where  the  intention 
of  the  parties  to  convert  the  real  into  personal  estate  was  sufficiently  clear. 

Taking  the  whole  of  this  case  together,  it  is  too  much  for  me  to  say,  that  the  state 
of  the  parties  was  different  at  the  time  of  the  sale  in  question  from  what  it  was  at 
the  time  when  the  deed  of  177.3  was  executed.  I  cannot  take  upon  myself  to  declare 
that  the  parties  meant  at  all  events  to  sell  this  manor,  and  to  convert  it  into  another 
real  estate.  The  whole  case  turns  entirely  on  the  true  construction  of  these  few 
important  passages  in  the  deed.  If  I  am  right  in  my  opinion,  it  follows  that  Lord 
B^'ron,  before  the  deed  of  1773,  having  the  fee,  was  entitled  to  sell  the  inheritance; 
and  that  therefore  the  Plaintifi'  is  entitled  to  the  prayer  of  his  bill. 

[Shadwell,  after  the  judgment  was  pronounced,  applied  on  the  part  of  the  Plaintiff 
for  costs ;  but 

The  Lord  Chief  Baron  said,  that  he  should  certainly  not  give  costs  in  a  case  like 
this,  where  [466]  there  had  been  so  much  doubt  whether  the  ejectment  was  not  rightly 
brought.] 
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Decree. 

That  the  Defendants  (the  surviving  tiustee  and  the  representatives  of  the  termors) 
are  trustees  of  the  legal  estate  of  inheritance  and  terms  of  years  vested  in  them 
respectively  of  the  hereditaments  and  premises  in  the  pleadings  mentioned,  purchased 
by  and  conveyed  to  the  PlaintiH'  Dearden,  and  were  at  his  costs  and  charges  to  convey 
and  assign  &c. — with  the  usual  reference  to  settle  the  conveyance  : 

The  injunction  already  granted  to  be  continued  and  made  perpetual. 

The  decree  to  be  without  costs  on  either  side,  with  liberty  to  the  parties  to  apply. 

[467]    In  the  House  of  Lords. 

[Error  from  the  Court  of  Exchequer  and  Exchequer  Chamber.] 

BULTEEL  AND  ANOTHER  V.  Jarrold.  Demurrer.  Wednesday,  28th  June  1S20. — 
Plea  to  an  action  on  a  recognizance  of  bail,  that  after  i^c.  the  plaintitl'  entered 
into  an  agreement  with  the  principal  in  the  bail  bond  without  the  privity  of  the 
bail,  to  take  from  the  principal  good.s,  to  secure  the  payment  of  part  of  the  money 
recovered,  and  that  such  goods  were  consigned  to  them  accordingly  : — Held  bad, 
on  special  demurrer,  because  such  agreement,  by  parol,  with  a  person  not  a  party 
to  the  cause  cannot  be  pleaded  in  bar  of  such  an  action,  arising  on  matter  of 
record. 

This  was  an  action  brought  in  the  Court  of  Exchequer,  on  a  recognizance  of  bail 
to  the  action  entered  into  in  the  same  Court  by  the  Plaintiffs  in  error,  as  bail  of 
Joshua  Rowe,  in  an  action  against  him  at  the  suit  of  the  Defendant  in  error.  The 
declaration  was  in  the  usual  form. 

The  Defendants  below,  (the  now  PlaintifTs  in  error)  pleaded,  first,  that  there  was 
no  such  record  of  the  recognizance :  and 

Secondly,  that  after  the  making  the  said  recognizance,  and  after  the  recovery  of 
the  judgment  in  the  Court  of  Exchequer  by  the  PlaintiH'  lielow  in  the  suit  against 
Joshua  liowe,  the  Plaintitl'  below,  witliout  the  privity  of  the  Defendants  below,  entered 
into  an  agreement  with  the  .said  Joshua  Kowe  for  the  payment  and  discharge  of  the 
sum  of  money  recovered  by  the  PlaintiH'  below  against  the  said  Joshua  Uowe  ;  and 
that  it  was  agreed  between  the  PlaintiH'  below  and  the  [468]  said  Joshua  Kowe, 
without  the  privity  of  the  Defendants  Ijclow,  that  the  PlaintiH'  below  should  take  and 
receive  fifty  tons  of  clay,  in  part  payment  of  the  said  sum  of  money  recovered  against 
the  said  Joshua  Ivowe,  and  that  twelve  months  were  to  be  given  to  the  said  Joshua 
Kowe  for  the  payment  of  the  residue  of  the  said  sum  of  money  so  recovered,  and  that 
one  lunidred  other  tons  of  clay  were  to  be  delivered  to  the  PlaintiH'  below  by  the  said 
Joshua  Howe,  to  secure  the  payment  of  lOOOl.  part  and  parcel  of  the  residue  of  the 
said  sum  of  money  so  recovered  :  and  that,  in  pursuance  of  the  said  agreement,  fifty 
tons  of  clay  of  the  .said  Joshua  Kowe  were  consigneil  or  apjjointcd  to  the  PlaintiH 
lielow,  and  certain  other  transactions  were  had  in  furtherance  and  upon  the  said  agi'ee- 
ment  entered  into  between  the  .said  Joshua  Kowe  and  the  PlaintiH'  l)clovv.  And  the 
Defendants  below  averred,  that  the  agreement  between  tlie  PlaintiH'  below  and  the 
said  Joshua  Kowe  was  entered  into  without  their  privity  or  knowledge,  concluding 
in  the  usual  form. 

Upon  the  plea  of  nul  ticl  record  the  Phiintiil'  below  joined  issue,  and  the  Court  of 
Exchequer  gave  judgment  thereon  for  the  PlaintiH'  below. 

To  the  special  plea  the  PlaintiH' Ijclow  demurred  specially,  and  assigned  the  following 
causes  of  demui-rer  ; — 

That  it  is  wholly  foreign  and  inunaterial  to  the  [469]  question  in  disjjutc  between 
the  pailies  in  this  cause,  whether  any  agi-cement  was  made  by  tiie  said  PlaintiH',  wilii 
the  saiil  Joshua  Kowe,  or  with  any  other  person  not  a  party  to  this  cause.  Also, 
inasmuch  as  the  cause  of  action  in  this  suit  arises  upon  matter  of  record,  the  same 
cannot  ))e  discharged  liy  any  parol  agreement  whatsoever,  and  that  it  does  not  ap|)ear 
in  and  by  the  said  plea,  that  the  agreement  in  the  said  plea  mentioned  was  or  is  by 
matter  of  record,  or  under  seal.  Also,  that  althougii  it  is  set  forth  in  the  said  plea 
of  the  said  Defendants,  by  them  lastly  above  pleaded,  that  it  was  agreed  that  the  said 
time  therein  mentioned  should  be  given  to  the  said  Joshua  Kowe,  as  therein  mentioned, 
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yet  it  is  not  in  the  said  plea  expressly  stated,  nor  does  it  necessarily  appear  what  time> 
or  that  any  time  was  actually  given  to  the  said  Joshua  Kowe,  or  that  the  said  Plaintiff 
was  at  any  time  precluded  from,  or  did  in  part  delay  proceeding  against  the  said 
Joshua  Rowe,  or  against  the  said  Defendants  in  this  present  action.  And  also,  for 
that  it  does  not  appear  what  were  the  other  transactions  which  are  in  the  said  last 
plea  alleged  to  have  been  had  in  furtherance  and  upon  the  said  agreement  in  the  said 
last  plea  mentioned,  and  the  said  allegation  is  altogethei'  vague,  indetei'minate,  and 
uncertain,  and  no  distinct  or  precise  issue  can  be  taken  upon  such  an  allegation.  And 
also,  that  the  said  plea  is  in  other  respects  uncertain,  informal,  immaterial  and 
insufficient,  &c. 

The  Defendants  below  joined  in  demurrer,  [470]  and  the  Court  of  Exchequer  gave 
judgment  for  the  Plaintiff  below. 

Upon  that  judgment  of  the  Court  of  Exchequer,  the  Defendants  below  (the 
Plaintifl's  in  error)  in  Michaelmas  Term  last  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and  assigned  the  common  errors,  and  the  Plaintiff  below  pleaded  in  nuUo 
est  erratum,  whereupon  the  judgment  of  the  Court  of  Exchequer  was  affirmed. 

On  that  judgment  and  affirmance  the  Plaintiffs  in  eiror  brought  a  writ  of  error, 
returnable  in  Parliament,  and  assigned  for  error  the  common  errors  ;  the  Defendant 
in  error  pleaded  in  nullo  est  erratum. 

The  question  arose  on  the  sufficiency  of  the  second  plea  of  the  Defendants  below 
(the  Plaintiffs  in  error),  which  the  Defendant  in  error  contended  was  bad. 

Wilde  and  Manning  argued  in  support  of  the  plea,  and 

Littledale  and  Tindal  for  the  demurrer. 

For  the  Plaintiff  in  error  the  following  reasons  were  submitted  : — 

First,  That  Kowe  cainiot  in  any  sense  be  regarded  as  a  stranger  to  the  i-ecord,  the 
action  [471]  being  founded  upon  an  engagement  entered  into  for  his  sole  benefit,  and 
upon  the  judgment  rendered  against  himself.  In  the  only  case  {Gri/mcs  v.  Blojiehl 
(Cro.  Eliz.  541),)  in  which  satisfaction  moving  from  a  strangei'  was  held  to  be  no  bar 
to  the  action,  gieat  sti'ess  was  laid  upon  the  circumstance  of  such  third  person  being 
in  no  sort  privy  to  the  condition  of  the  obligation,  whereas  the  rever.se  is  here  obviously 
the  case.  It  was  also  observed,  that  the  only  two  authorities  there  cited,  expressly 
determine,  that  a  satisfaction  by  a  stranger  is  a  good  plea,  inasmuch  as  it  is  immaterial 
whence  the  satisfaction  proceeds,  provided  the  plaintiff  has  the  benefit  of  it. 

Secondly,  That  in  assigning  the  second  cause  of  demurrer,  the  Plaintiff  below 
appears  to  have  lost  sight  of  the  distinction  so  clearly  laid  down  by  Lord  Coke,  in 
Blake's  case  (6  Eep.  4.3),  where  it  was  resolved  by  the  whole  Court  of  Common  Pleas, 
"that  there  is  a  difference  when  the  duty  accrues  by  the  deed  in  certainty  tempore 
confectionis  scripti,  as  by  covenant,  bill,  or  bond  to  pay  a  sum  of  money.  There  this 
certain  duty  takes  its  essence  and  operation  originally  and  solely  by  the  writing,  and 
therefore  it  ought  to  be  avoided  by  a  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty  :  but  when  no  cert<iin  duty  accrues  by  the  deed,  but  a  wrong, 
or  default  subsequent,  together  with  the  deed,  gives  an  action  to  recover  damages 
which  are  only  in  the  [472]  personalty,  for  such  wrong  or  default  accord  with  satis- 
faction is  a  good  plea." 

Thirdly,  That  it  is  expressly  alleged  in  the  plea  that  the  agreement  was  to  give 
twelve  months  time  to  Kowe,  which  agreement,  it  was  submitted,  would  discharge  the 
Plaintift"  in  error,  whether  any  time  were  in  fact  given  oi-  not;  and  inasmuch  as, 
during  the  stipulated  period,  no  proceedings  could  have  been  taken  against  Kowe,  the 
Plaintiff's  in  error  were  discharged  absolutely  from  their  engagement,  upon  the 
principle,  that  the  Defendant  in  error  could  not,  during  that  period,  have  proceeded 
against  the  Plaintiffs  in  error,  without  indirectly  violating  the  indulgence  given  by 
him  to  Kowe,  by  gixing  the  Plaintiff'  in  error  an  immediate  right  to  resort  to  Kowe  for 
an  indemnification.  As  was  said  by  Gibbs,  C.  J.,  in  Melville  v.  (jlendminij  and  Another, 
Bail  iif  t'oitmhc  (7  Taunt.  126),  "The doctrine  was  first  introduced  in  Courts  of  Equity, 
that  if  the  creditor  gives  time  to  the  original  debtor,  the  surety  is  discharged.  It  was 
founded  on  this  principle,  that  every  surety  has  a  right  to  come  into  a  Court  of  Equity, 
and  requii-e  to  be  peimitted  to  sue  in  the  name  of  the  original  creditor.  If  the 
creditor  gives  time  to  the  original  debtor,  he  thereby  prevents  the  surety  from  using 
his  name  with  effect.  The  Courts  of  Law  have  held,  with  respect  to  bail,  that  the 
liail  are  entitled  to  surrender  the  principal  at  any  time,  whenever  the  Plaintiff 
himself  would  not  be  precluded  from  taking  [473j  or  proceeding  against  him.     If 
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the  creditor  gives  time  to  the  priiicipiil,  the  creditor  uaiiiiut,  during  tiiat  time,  t;ikc 
or  proceed  against  him,  neither,  during  the  same  period,  can  the  bail,  who  are  there- 
fore discharged." 

Lastly,  As  to  the  fourth  cause  of  demurrer,  it  was  submitted,  that  the  allegation  of 
the  furthei'  transactions  between  the  Defendant  in  error  and  Rowe  was  material,  as 
shewing,  that  the  agreement  was  recognized  and  acted  upon,  but  that  the  Plaintifl's 
in  error,  not  being  privy  to  these  transactions,  were  unal)le  to  set  them  forth  with 
particularity. 

For  the  Defendant  in  error  the  reasons  urged  against  the  sufficiency  of  the  plea 
were. 

First,  Because  it  is  wholly  foreign  and  immaterial  to  the  question  in  dispute 
between  the  parties  in  this  cause,  whether  any  agreement  was  made  by  the  Defendant 
in  error  with  the  said  Joshua  Rowe,  or  with  any  other  person  not  a  party  to  this 
cause. 

Secondly,  Because,  inasmuch  as  the  cause  of  action  in  this  suit  arises  upon  matter 
of  recoi'd,  the  same  cannot  be  discharged  by  any  parol  agreement  whatsoever,  and 
it  does  not  appear  by  the  second  plea  that  the  agreement  therein  mentioned  was  by 
matter  of  record  or  under  seal. 

[474]  Thirdly,  Becau.se,  although  it  is  set  forth  in  the  second  plea,  that  it  was 
agreed  that  the  time  therein  mentioned  should  be  given  to  the  said  Joshua  Rowe,  yet 
it  is  not  in  that  plea  expressly  stated,  noi'  does  it  necessarily  appear  what  time,  or 
that  any  time  was  actually  given  to  the  said  Joshua  Rowe,  or  that  the  Plaintiff  below 
was  at  any  time  precluded  from,  or  did  in  fact  delay  proceeding  against  the  said 
Joshua  Rowe,  or  against  the  Defendants  below  ;  and  because  it  does  not  appear  what 
were  the  transactions  which  are  in  the  second  plea  alleged  to  have  been  had  in  further- 
ance and  upon  the  agreement  mentioned  in  the  second  plea,  and  the  allegation  in  that 
respect  is  altogether  two  vague,  indeterminate,  and  uncertain,  and  no  distinct  or 
precise  issue  could  have  been  taken  upon  such  an  allegation. 

The  House  this  day  affirmed  the  judgment  of  the  Court  of  Exchequer,  and  affirm- 
ance of  the  lixchequer  Chamber  *. 

[475]  Fkkre  v.  Moore  and  Wife,  Hereford  and  Anotiiek  (Representatives  of 
Cooke),  Hudson,  and  Jane  Fai>lo\ves  (the  Representative  of  Fallowes)  AND 
Bird.  Saturday,  8th  July  1820. — M.  and  his  wife  mortgaged  to  A.  F.  by  inden- 
ture, wherein  B.  (M.'s  trustee  of  the  mortgaged  piemises,  who  had  the  legal  estate) 
covenanted  to  stand  possessed  (subject  to  a  prior  mortgage)  for  securing  to  A.  F. 
29001.  and  subject  thereto,  in  trust  for  such  persons  as  M.  and  his  wife  should 
appoint.  M.  and  wife  afterwards  appointed,  that  B.  should  stand  possessed, 
subject  to  the  said  first  mortgage,  and  subject  to  the  sum  of  pounds, 

due  to  the  repi-esentati  ves  of  A.  F.,  in  trust  for  securing  to  H.  1 2001.  Afterwards, 
M.  and  wife  appointefl  that  B.  should  stand  possessed,  &c.  subject  to  the  first 
mortgage,  in  trust  for  securing  to  T.  F.  (the  representative  of  A.  F.)  the  sum  of 
27141.,  due  on  the  mortgage  to  A.  F.  for  29001.,  and  21621.  due  to  T.  F.  before 
the  mortgage  made  to  H.,  which  latter  sum  was  composed  of  sums  owing  to  hin- 
as  executor  of  A.  F.  and  of  another  person,  on  notes  and  bonds,  and  of  sums  due 
to  himself  on  bonds  and  the  balance  of  an  account,  all  of  which  were  recited  in 
the  deed  : — Held,  that  as  the  mortgagees  had  all  equal  equities,  and  neithei-  had 
got  in  the  legal  estate — the  incumbrances  were  available  according  to  the  priority 
of  their  several  dates  only,  and  that  they  were  entitled  to  no  other  preference 
inter  se. — Held  also,  that  T.  F.  could  not  tack  the  two  securities,  so  as  to  (>xelndo 
the  mesne  mortgage  —  I'hc  covenant  to  stand  jkisscssimI  held  not  to  be  equivalent 
to  an  assigiunent,  or  tantamount  to  getting  in  the  legal  estate,  which,  however, 
cither  of  the  mortgagees,  in  this  case,  might  have  done;,  and  tliereliy  have  obtained 
a  priority. 

The  Flaintill,  Thomas  Frere,  lilcd  this  hill  against  the  s(!\eial  1  )efcndanl.s,  [Maying 
that  the  tiusts  of  certain  indentures,  respectively  of  the  14th  of  August,  1813,  and  the 
14th  of  February,  1817,  might  be  performed  and  carried  into  execution: — that  the 
prebend  and  premises  whereof  such  trusts  were  declared,  might  be  sold : — and  that 

*  The  lionl  Chancellur  stated  that  the  I'laintill'  must  seek  his  remedy  in  Ivjuity. 
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an  account  might  be  taken  of  what  was  due  to  the  representatives  of  Cooke,  and  to 
Hudson,  and  the  representative  of  Fallowes,  upon  the  secui'ity  of  the  said  prebend 
and  premises. 

The  bill  also  prayed  that  the  respective  priorities  of  the  Plaiutifi'  and  the  last 
named  Defendant  might  be  ascertained,  and,  particularly,  that  the  Plaintifl'  might  be 
declared  to  be  entitled  to  tack  together  the  two  several  securities  of  the  [476]  1-lth 
May,  1813,  and  1 4th  February,  1817,  and  to  be  paid  what  was  due  to  him  upon  Ijoth 
such  securities,  before  and  in  preference  to  the  Defendant  Hudson,  and  the  representa- 
tive of  Fallowes,  in  respect  of  the  securities  holden  by  them,  with  the  usual  directions. 
The  bill  stated  that  by  indenture  of  lease  of  the  19th  of  September,  1806,  Robert 
Squire,  Prebendary  of  Basham,  otherwise  Bartonsham,  belonging  to  the  Cathedral 
Church  of  Hereford,  demised  the  same  to  Bird,  (who  was  merely  a  trustee  for  the 
other  parties,  uuder  an  original  demise  of  the  17th  of  October,  1786,  creating  the 
title  of  Cooke,  the  first  mortgagee,  and  those  from  whom  Moore  and  his  wife 
derived  title)  his  executors,  &c.  for  twenty-one  years.  The  Defendant  Moore — 
having  become  entitled  to  the  beneficial  interest  in  one  moiety  of  the  said  prebend 
and  premises  in  right  of  his  wife,  being  entitled  also  to  the  other  moiety,  charged 
with  the  sum  of  10001.  remaining  due  to  the  representatives  of  Cooke,  and  secured 
thereon — by  indenture  of  the  12th  of  October,  1816,  Bird,  and  Moore  and  his  wife, 
assigned  the  moiety  of  the  prebend  and  premises,  so  subject  to  Cooke's  mortgage, 
to  Anthony  Frere,  for  securing  14601.  and  interest.  In  1817,  the  lease  for  years 
was  surrendeied,  and  a  new  lease  was  granted  to  him  for  the  lives  of  Eobert,  Thomas, 
and  John  Hudson. 

By  indenture  of  the  14th  May,  1813,  between  Moore  and  wife  of  the  first  part, 
Anthony  Frere  [477]  of  the  second  part,  and  Bird  of  the  third  part ;  after  reciting 
that  a  sum  of  14001.,  which  had  been  formerly  advanced,  and  that  15001.  then  to 
be  advanced,  to  Moore  by  A.  Frere,  was  to  be  secured  upon  the  said  moiety  of 
the  piebend  and  premises.  Bird  covenanted  with  Frere  and  Moore  and  his  wife 
respectively,  to  stand  possessed  of  the  same,  subject  as  to  a  moiety  to  Cooke's  mort- 
gage, first  for  securing  to  Frere  the  said  sum  of  29001.  and  interest,  and  subject 
thereto,  and  after  payment  of  all  costs  and  charges  attending  the  execution  of  the 
trusts,  in  trust  for  such  persons  &c.  as  Moore  and  his  wife  should  appoint.  Moore 
by  that  deed  covenanted  to  pay  to  A.  Frere  the  29001.  on  the  14th  of  November 
then  next. 

The  bill  then  stated  that  A.  Frere  was  since  dead,  and  that  the  Plaintiff  was  his 
legal  personal  representative — that  at  the  time  of  the  execution  of  the  next  mentioned 
indenture  of  the  14th  of  Februaiy,  1817,  there  was  due  to  the  Plaintifl',  as  such  repi-e- 
sentative,  on  the  said  security  27141.  16s.  6d.  ;  and  that  afterwards,  by  indenture  of 
the  14th  of  February,  1817,  between  Moore  and  his  wife  of  the  one  part,  and  T.  Frere 
the  Plaintiff  of  the  other  part,  aftei'  reciting  that  such  sum  was  due,  and  that  there 
were  also  several  other  sums  due  to  Plaintiff,  as  executor  of  A.  Frere,  and  of  his  sister, 
on  promissory  notes  and  bonds,  given  to  A.  Frere  and  to  her,  and  also  on  bonds  to 
himself  long  before  the  year  1816,  amounting  altogether  to  21621.  15s.  Moore  and 
[478]  his  wife  appointed  that  Bird  should  stand  possessed  of  the  said  prebend 
and  premises,  subject,  as  to  a  moiety,  to  Cooke's  mortgage,  for  securing  to  him 
48771.  lis.  6d.,  and  interest:  and  it  was  thereby  covenanted,  that  if  that  money 
should  be  unpaid  by  the  14th  of  August  then  next,  the  Plaintiff'  might  enter  and 
sell  the  premises. 

The  answer  of  the  Defendants  Hudson  and  Jane  Fallowes  stated,  that  by  inden- 
ture of  the  30th  of  December,  1816,  between  Moore  and  his  wife  of  the  first  part, 
Hudson  and  Fallowes  of  the  second  part,  and  Bird  of  the  third  part,  Moore  and  his 
wife  appointed,  that  from  thenceforth  Bird  should  stand  po.ssessed  of  the  prebend 
and  premises,  subject,  as  to  a  moiety,  to  Cooke's  mortgage  for  10001.,  and  subject, 
as  to  the  entirety,  to  the  sum  of  1.,  with  interest,  due  to  the  representa- 

tives of  A.  Frere,  in  trust  for  securing  to  Hudson  12001.  ;  and,  by  endorsement  thei-con, 
Hudson  declared  that  2001.,  part  thereof,  was  the  proper  money  of  Fallowes,  for  whom 
his  name  was  used  as  a  trustee :  and  they  submitted,  that  they  had  a  prior  charge 
on  the  premises  for  that  amount. 

A.  Frere  was  not  proved  to  have  had  notice  of  this  mortgage  when  the  mortgage 
of  1817  was  executed  to  him. 

On  the  hearing  of  the  cause,  a  re'erence  was  ordered  to  the  Deputy  Remembrancer, 
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the  TiOrd  Chief  Baron  observing,  that  the  case  raised  a  [479]  vciy  consideral)le  (juestion, 
and  one  of  much  novelty.     The  cause  was  now  bi'ought  on  for  further  directions. 

Martin  and  Wilbraham,  for  the  Plaintiff,  contended  that  he  was  in  the  situation  of 
a  party  entitled  to  call  for  an  assignment,  and  to  get  in  the  legal  estate ;  for  he  was 
the  fiist  incumbrancer — that  the  lease  to  Bird,  who  was  a  trustee,  was  an  outstanding 
instrument,  to  lie  considered  as  held  for  the  protection  of  all  the  estates,  according  to 
their  priority  ;  and  that  the  legal  estate  being  in  him,  it  was  the  same  thing  as  if  it 
were  in  the  first  incumbrancer,  for  whom  he  must  be  taken  to  be  a  trustee.  They 
also  submitted,  that  the  Plaintiff  was  entitled  to  tack  the  security  of  1817  to  that  of 
181.3,  as  he  had  had  no  notice  of  the  mesne  incumbrance  when  he  took  that  new  mort- 
gage :  whereas,  on  the  other  hand,  they  submitted  that  the  Defendants  had  notice  of 
the  mortgage,  which  was  recited  in  the  very  mortgage-deed  to  Hudson  and  Fallowes, 
which  cast  upon  them  the  duty  of  incjuiring  what  was  due  to  A.  Frere  before  they 
advanced  the  mortgagor  more  money  ;  and,  more  particularly,  as  there  was  no  sum 
mentioned  as  the  amount  for  which  the  mortgage  was  given,  and  a  blank  was  left — 
that  the  Defendants  had  been  therefoi'e  remiss,  and  great  laches  was  imputable  to  them, 
the  con.sequeuce  of  which  they  must  now  abide.  On  the  question  of  the  priority  claimed 
by  the  Plaintiff  as  first  incumbrancer,  they  cited  the  case  [480]  of  Ex  parfc  Knott  ( 1 1  Ves. 
G18),  where  the  Lord  Chancellor  thus  expresses  himself  in  giving  judgment  on  a  similai' 
question:  "I  shall  not  go  through  all  the  doctrine,  which  I  examined  with  great  jealousy 
in  Maundnll  v.  MaumlreU,  as  that  was  the  first  case  of  the  class  that  occurred  while 
I  have  sat  here,  furnishing  a  great  principle.  I  shall  only  observe  now  that,  when 
such  a  point  as  this  comes  to  be  discu.ssed,  if  the  legal  estate  has  not  been  got  in,  it 
must  be  considered  with  reference  to  the  question,  whether  the  first  incumbrancer  has 
a  bettei'  right  to  call  for  an  a.ssignment  of  the  legal  estate  ;  and  from  that  circumstance 
a  Court  of  Equity  is  bound  to  hold,  not  only  that  the  first  mortgage  shall  lie  protected, 
as  it  was  the  first  equitable  security  ;  but  that  mortgagee,  having  a  better  right  to  call 
for  the  assignment,  is  in  equity  in  the  same  state  as  if  he  had  it."  In  Maundrell  v. 
Miunulrell  (7  Ves.  .567,  and  10  ib.  24f))  also,  where  all  the  cases  arc  brought  together, 
the  rule  is  laid  down,  that  a  subsequent  incumbrancer  cannot  protect  himself  but  bj' 
getting  in  the  legal  estate,  or  by  obtaining  an  actual  assignment  of  a  term  ;  and  not 
then  if  there  are  circumstances  in  the  case  giving  the  prior  incumbrancer  a  better 
right  to  call  for  an  assignment  In  this  case,  the  term  being  outstanding  in  the 
trustee,  there  was  no  necessity  for  the  prior  incumbrancer  taking  an  assignment  from 
him,  after  his  solemn  covenant  to  stand  seised  to  the  use  of  the  mortgagee — irUloughlii/ 
[481]  V.  U'illong}i.liij  (1  Term  Hep.  771): — and  enough  had  been  done  to  put  the 
Plaintiff  in  a  situation  to  maintain  an  ejectment. 

Jervis,  Rose,  and  Peraberton,  for  the  Defenilants,  contetided  that  the  Plaintift' 
was  not  entitled  to  any  priority  over  the  Defendants  Hudson  and  Fallowes,  in  respect 
of  the  mortgage  of  1817,  or  at  least  for  any  greater  sum  than  29001.,  and  that  the 
Plaintiff  was  not  entitled  to  tack  the  subse((ucnt  to  the  preceding  mortgage,  so  as  to 
postpone  the  mesne  incumbrancer — that  the  incumbrancers  were,  in  all  respects,  save 
the  date  of  their  mortgages,  on  an  equality — and  that  Bii'd  was  not  a  trustee  foi'  any 
one  in  preference  to  the  others,  except  so  far  as  the}'  h.id  piior  claims  in  ])oint  of 
time,  but  was,  in  point  of  fact,  a  trustee  for  all. 

They  also  insisted  that  the  subsequent  mortgagees  of  the  e(|uity  of  rcdenqition 
had  an  e(iual  right  to  get  in  the  legal  estate  ;  and,  if  they  had  done  .so,  it  would  have 
given  them  a  priority  over  the  mesne  mortgagees.  That  was  so  held  in  Barnelt  v. 
lVi-4an  (12  Ves.  130).  The  Master  of  the  Rolls  there  says,  "The  law  of  this  Court 
gives  a  person  who  has  obtained  a  mortgage  of  the  e(|uity  of  redemption  this  chance  : 
that  he  may  get  in  the  legal  estate  if  he  can  ;  and  if  he  docs  get  it  in,  the  legal  estate 
lieing  united  to  his  equity  of  ledemption,  he  would  have  a  priority  over  all  the  mesne 
moitgages."  In  that  case  too,  the  legal  [482]  estate  was  in  the  mortgagee  in  his  own 
right;  and  a  mortgage  of  the  equity  of  redemption  cumiiig  to  him  in  the  character 
of  executor  to  a  subsequent  mortgagee,  it  was  held  that  the  legal  and  oquiUiblo  estate 
could  not  unite,  so  as  to  exclude  mesne  mortgagees. 

On  the  objection  of  laches  which  ha<l  i)een  iiniHited  they  sul)niitted,  that  the 
laches  were  attributable  to  the  mortgagee,  who  had  not  taken  care  to  gi't  the  lil.mk 
filled  up. 

The  Lord  Chief  IJaron  observed,  at  the  close  of  the  argunicnl,  that  this  was  a 
considerable   question    requiring   deliberation  ;    and    that    he  had  never  before   met 
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with  a  case  precisely  similai'  in  its  circumstances.  He  tliei'ofore  postponed  giving 
judgment 

Adv.  vult. 

8th  July. — The  Lord  Chief  Baron  now  gave  the  following  opinion  on  this  case, 
foi'  the  purpose  of  flisposing  of  the  questions,  subject  to  arrangement  between  the 
parties. 

This  case  came  before  me  nominally,  as  being  a  case  for  further  directions.  I 
shall,  however,  give  no  further  directions. 

The  first  instrument  produced  in  evidence  in  this  case  was  used  by  way  of  introduc- 
tion, to  shew  where  the  legal  estate  was.  By  that  deed,  which  is  dated  October  17th, 
1786,  a  moiety  of  [483]  the  prebend  is  assigned  to  William  Bird,  to  secure  to  Mr.  Cooke, 
a  sum  of  money,  afterwards  reduced  to  10001.  There  is  no  question  at  all  between 
the  parties  as  to  that  raoitgage.  That  is  clearly  the  first  incumbrance  on  this  estate. 
Thus,  William  Bird  originally  acquired  the  legal  estate,  which  continued  in  him  till 
his  death,  when  his  son  Thomas  Bird  succeeded  him.  He  took  renewals  of  the  lease 
from  time  to  time. 

The  first  deed  which  it  is  material  to  consider  is  dated  October  1:2th,  1806.  By 
that  deed  Thomas  Bird,  the  son,  (who  had  then  acquired  the  legal  estate  in  the  whole 
prebend)  and  Moore  and  his  wife,  assigned  a  moiety  of  the  premises  demised  by  the 
lease,  to  Anthony  P'rere,  the  lirothei'  of  the  present  Plaintiff,  to  secure  14601.  By 
that  transaction  A.  Frere  obtained  the  legal  estate  as  to  a  moiety.  Then  I  suppose 
we  must  presume  that  there  was  another  intermediate  assignment ;  for  by  the 
indenture  of  May  14th,  181.3,  which  is  the  first  instrument  upon  the  effect  of  which 
this  question  is  raised,  it  appears  that  the  legal  estate  had,  in  the  mean  time,  got 
back  again  into  T.  Bird,  most  probably  on  some  renewal  In  that  indenture  Bird 
covenants  with  A.  Frere,  and  with  Moore  and  his  wife,  to  stand  possessed  of  the 
whole,  to  secure  29001.  to  A.  Frere,  subject,  as  to  a  moiety  to  Cooke's  mortgage,  and 
subject  thereto  according  to  the  joint  appointment  of  Moore  and  his  wife.  The  effect 
of  that  covenant  is  merely  this: — Moore  and  his  wife  being  indebted  to  A.  Frere 
in  the  sum  of  29001.,  and  Bird  having  the  legal  estate  of  the  whole  pre-[484]-bend, 
subject,  as  to  a  moiety,  to  Cooke's  mortgage,  they  agree  that  Bird,  who  executed  that 
instrument,  shall  stand  possessed  as  a  trustee  for  Frere,  to  secure  the  29001  with  such 
legal  interest  as  should  become  due  upon  it.  That  is  the  only  eftect  of  that  deed. 
He  thereupon  becomes  a  trustee  for  that  purpose,  and  for  that  purpose  onlj'. 

Afterwards,  December  30th,  1S16,  another  deed  is  executed  by  Moore  and  his 
wife,  and  Frere,  to  which  Bird  is  not  an  executing  party.  I  need  not  state  the  formal 
parts  of  the  deed  ;  but  the  object  of  it  referring  to  their  power  in  the  former  deed 
of  May,  1813,  was  to  secure  on  this  estate  12001.  to  Hudson  and  Fallowes,  who,  in 
this  case,  insist  by  their  counsel,  that  they  stand  next  to  Frere,  after  the  payment  to 
him  of  29001.  This  deed  is  expressly  an  execution  of  the  power  reserved  to  them  in 
the  former  deed.  There  was  a  blank  left  as  to  the  amount  of  the  sum  intended  to 
be  secured  by  Frere's  mortgage  in  the  deed  of  1813;  but  the  security  was  stated, 
though  the  extent  of  it  was  not ;  so  that,  beyond  all  question,  Hudson  and  Fallowes 
had,  at  that  time,  distinct  and  full  notice  of  the  existing  security  to  Frere.  The 
consequence  of  that  would  be,  that  if  they  had  afterwards  obtainecl  possession  of  the 
legal  estate,  they  never  could  have  made  any  use  of  it  against  Mr.  Frere  to  the  extent 
of  his  security.  It  has  therefore  been  argued,  and  I  think  with  good  reason,  that  by 
this  deed  the  parties  had  sufficient  notice  of  Frere's  prior  security.  It  is,  however, 
[485]  also  ui'ged  that,  having  such  notice,  they  were  guilty  of  laches  in  not  making 
enquiry  as  to  the  real  amount  of  the  mortgage  ;  moi'c  especially  as  in  their  own  deed 
of  December  30th,  1816,  theie  was  a  blank  left,  and  that  blank  might  be  for  any 
sum,  to  any  amount.  I  do  not  think  that  aigument  so  well  founded  as  that  of  the 
parties  ha\'ing  had  due  notice  ;  for  it  must  be  remembered,  that  if  they  had  inquired 
of  Frere  what  was  the  amount  of  thesecui'ity — supposing  they  were  bound  to  enquire, 
and  to  have  asceituined  the  amount  secured  to  him  by  the  deed  of  1813 — they  would 
have  had  no  furthei'  information,  than  that  29001.,  with  interest  to  a  certain  period, 
was  then  due  to  him.  Much  was  said  of  the  deed  being  in  the  custody  of  Frere  ; 
but  that  was  surely  the  proper  custody,  and  their  having  had  due  notice  of  a  seeui-ity 
existing,  which  they  ceitainly  had,  was  equivalent  to  notice  of  every  thing  else.  It 
was  also  said,  it  was  the  duty  of  Hudson  and  Fallowes  to  have  gi\-en  notice  to  Frere, 
that  they  were  about  to  advance  money  on  the  security  of  tliis  lease,  which  might 
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have  put  liim  upon  his  guard  against  advancing  more  money,  whicli  he  afterwards 
did.  At  the  date  of  this  deed  of  the  30th  of  Dec-ember,  1816,  however,  there  was 
due  to  Frere  only  29001.  and  the  interest.  Beyond  all  question,  Mr.  Frere  had 
become  entitled  to  that  sum,  and  the  interest  upon  it,  against  any  security  that  could 
afterwards  be  given  to  Hudson  and  Fallowes,  or  to  any  other  person  whatsoever. 

[486]  Then,  the  deed  of  1817  was  executed  in  favour  of  Frei'e,  and  the  further 
sum  professed  to  be  secured  thereby  it  is  which  Frere's  representative  seeks  to  tack 
• — a  sti'ange  term,  by  the  way — oi'  to  unite  to  the  security  by  the  deed  of  1813,  anri 
in  addition  to  the  former  mortgage  of  29001.  and  interest.  That  further  sum  is 
compo.sed  of  several  sums,  making  together  21621.  Some  of  those  sums  were  due  to 
Frere  the  I'laintitt',  as  the  executor  of  his  brother,  and  of  his  sister.  16961.  was  due 
to  the  Plaintiff  himself  upon  two  bonds,  and  a  small  sum  of  231.  was  due  to  him  on 
the  balance  of  an  account.  At  that  time  there  was  nothing  that  bears  any  thing  like 
an  appearance  of  a  lien  on  the  land.  The  highest  security  is  a  bond.  Then  the  case 
stands  thus.  In  the  year  1813,  Anthony  Frere  took  a  security  for  29001.  In  1816, 
Hudson  and  Fallowes  took  a  security  for  12001.  ;  and,  in  1817,  the  Flaintift'  took  a 
further  security  for  21621.,  in  addition  to  that  which  was  due  to  him  as  executor  to 
his  brother,  on  the  former  security,  in  the  manner  I  have  just  stated. 

Now  the  (juestion  is,  whether  the  Plaintiff  is  to  tack  together  or  unite  his  two 
securities,  and  by  so  doing  postpone  the  middle  security  of  1816  to  his  own  subsequent 
security  of  1817.     That  is  the  main  question  in  this  cause. 

Neither'  of  these  parties  has  got  in  the  legal  estate  ;  and  each  of  them,  in  my  view 
of  the  case,  has  an  equal  equity.  The  1  )efendants  were  all  [487J  honest  incumbrancers, 
having  money  due  to  them.  The  Plaintiff  was  also  an  honest  mortgagee  for  21621., 
in  addition  to  the  former  security  of  2900!.,  and  interest.  Hudson  and  Fallowes  aie 
also  equally  honest  mortgagees,  and  no  laches  can  be  imputed  to  them,  because,  when 
they  advanced  their  money,  there  was  nothing  more  due  to  Anthony  Frere  than 
29001.,  with  interest.  I  have  never  yet  heard,  that  when  a  person  is  about  to  advance 
money  on  any  security,  that  he  is  to  give  notice  of  it  to  another  who  has  previously 
advanced  money  on  the  .same  propeity,  I'equiring  him  not  to  advance  more  money, 
because  he  is  also  about  to  advance  money  to  the  owner  of  the  same  estate,  yet  that 
is  the  only  notice  which  could  be  given  by  Hudson  and  Fallowes  to  Frere.  Were 
Hudson  and  Fallowes  bound,  when  they  were  al)0ut  to  advance  12001.  to  Moore,  and 
his  wife,  to  ask  A.  Freie,  whether  there  was  more  money  due  to  him  ?  And,  because 
they  did  not,  is  Frere,  or  are  his  representatives,  to  consider  whatever  is  due  to  them 
on  an  after  security  as  if  it  were  due  on  a  prior  security  ?  In  my  opinion,  the 
subsequent  mortgagees  were  not  bound  to  tell  the  prior  incumbrancer,  that  they, 
knowing  that  29001.  and  interest  was  due  to  him,  were  about  to  advance  the 
mortgagor  more  money  ;  and  that  really  seems  to  be  the  only  notice  these  mortgagees 
could  have  given  to  Frere. 

All  the  paities,  therefoi'c,  seem  to  have  equal  eipiities  in  |)()inl  of  honesty  in  the 
several  trans-[488]-actions.  Ncithei'  of  them  lias  the  legal  estate  ;  and  thei'efore  they 
all  stand  on  an  ei|uality  in  point  of  equity.  The  I'ule  thorefoi'c  must  ])revail  (pii  prior 
in  tempore,  potior  est  in  jure  ;  for  as  neither  of  these  [)arties  is  possessed  of  the  tabula 
in  naufragio,  neither  has  |)riority  of  right;  and  therefor'e  the  pr-ior'ity  in  point  of  time 
mirst  have  the  preference:  conseipicntiv  ihesccitritv  given  in  1817  niusl  be  iwstponed 
to  that  of  1816. 

It  was,  however',  contended  for  the  Plaintiff  that  the  covenant  of  Bii-d,  to  stand 
po.sse.ssed  of  the  legal  estate  for  the  i'laintiff,  is  to  be  considei'cd  as  tantamount  to  an 
assignment  of  the  legal  estate.  That  is  certainly  a  point  oir  which  much  sti-ess  was 
very  fairly  laid,  and  it  is  a  qttestion  in  the  case  which  rc(]uires  atterrtion.  I!y  that 
coveirant  it  is  clear  that  Bird  became  a  trustee  for  Frere  ;  but  Frere  did  not  thcicby 
aeqitir'e  the  legal  estate.  Then  it  was  .said  that  Hirdson  and  Fallowes  had  rrotice  that 
liird  was  tr'ustec  for  Frer'C,  and  wcr'e  boirrrd  by  it.  They  had  notice,  cer'tainly,  a  cliar-ge  ; 
but  then  it  was  only  to  the  extcrrt  of  29001.,  and  inter'est.  The  legal  estate,  meanwhile, 
contirnied  in  Binl,  and  was  trot  assigned  to  Frere.  Their  the  i|ucstion  is,  whether-  this 
covcrraitt  to  st.irrd  possessed  gave  the  sanre  advaritagi!  to  Fr'eere  as  if  he  iiail  had  an 
assigrrmcrrt  of  the  h'gal  estate.  Ther-e  is  no  doubt  that  A.  Fr-er-e  had  or-iginally  the  lirst 
right,  as  betweerr  him  and  Bird  ;  lurt  what  is  the  cii'ect  of  that  ?  I  lake  it  to  be  clear, 
that  if  I  agr'ee  to  pttrcha.se  air  estate,  arrd  take  a  coritiuet  or  cove  [489]-irarrt,  that  the 
owrrer  will  sell  that  estate,  and  he  shoulrl  sell  or  mor'tgage  it  to  airother-  person  who 


1272  LEGH   V.  GLEGG  8  PRICE,  490. 

has  no  notice,  I,  the  first  purchaser,  cannot  avail  myself  of  any  right  to  call  on  him  for 
the  legal  estate  ;  and,  if  the  second  purchaser  can  get  in  the  legal  estate,  he  may  thereby 
protect  himself.  The  person,  therefore,  who  might  have  first  called  for  the  legal 
estate,  unless  he  does  so,  has  no  advantage  against  another  who  gets  in  the  legal 
estate,  though  his  title  be  posterior  in  tempore.  If  there  had  been  no  covenant  on 
the  part  of  Bird,  and  Frere  had  come  here,  and  filed  a  bill  against  Bird,  and  Mooi'e 
and  his  wife,  to  compel  them  to  perfect  his  security  by  a  good  legal  conve3^aiice,  Frere 
would  have  been  entitled  to  a  conveyance  ;  but  he  did  not  do  so.  If  one  has  a  right  to 
obtain  a  conveyance  of  the  legal  estate,  but  do  not  avail  himself  of  it,  another  may  get 
the  legal  estate  if  he  can.  It  is  a  well-known  rule  in  Courts  of  Equity,  where  equities 
are  equal,  and  they  proceed  invariably  on  that  maxim,  qui  prior  in  tempore,  potior 
in  jure. 

There  is  a  very  material  difference  in  circumstances  between  the  cases  cited,  and 
this  now  under  consideration.  Here  the  second  incumbrancer  had  notice,  it  is  true, 
that  the  legal  estate  was  held  in  trust  for  Frere  ;  but  he  had  notice  that  it  only  amounted 
to  29001.  If  Frere  had  Ijeen  the  purchaser  of  the  estate,  it  would  have  been  conclusive, 
but  as  mortgagee,  Frere  has  a  prior  equity  to  the  amount  of  "JOOOl.,  and  interest  only  ; 
and  he  has  no  equity  beyond  that. 

[490]  This  case,  therefore,  is  not  like  any  that  I  have  ever  met  with.  I  have  looked 
with  all  the  diligence  I  could,  (though,  perhap.s,  it  was  not  necessary)  and  I  find  no 
case  at  all  in  point,  or  which  is  applicable,  distinguished  as  this  is  from  the  ordinary 
cases.  There  is,  certainly,  hei'e  a  covenant  to  stand  possessed  of  the  legal  estate  ;  l)ut 
then  it  is  a  covenant  only  for  a  given  incumbrance,  and  to  a  limited  extent.  The  case 
of  Maundrell  v.  MaundnU  which  has  been  cited  (10  Ves.  246)  certainly  is  a  case  which 
one  cannot  read  without  admiration  and  respect.  Great  talents  and  learning  are  dis- 
played throughout,  both  by  Sii-  AVilliam  Grant  and  the  Lord  Chancellor.  That,  however, 
is  not  a  case  which  applies  to  this  point.  It  was  a  case  of  dower.  It  is  an  anomalous 
judgment  on  a  question  of  dower,  as  distinguished  from  a  mesne  incumbrance  in  respect 
of  notice,  and  it  decides  simply  this, — that  if  the  legal  tstate,  under  a  term  anterior 
to  the  right  of  dower  be  outstanding,  the  purchaser  will  ha\'e  the  benefit  of  that  term, 
if  assigned,  although  he  has  notice  of  the  right  of  dower. 

The  case  E.r  park  Knott  (11  Ves.  609),  we  were  also  referred  to,  where  there  is  a 
dictum  of  the  Lord  Chancellor  that  was  very  properly  much  pressed  ;  but  he  does  not 
decide  it.  He  says,  "  Before  I  could  decide  that  question  in  bankruptcy — a  jurisdiction 
in  which  there  is  no  appeal — I  must  be  satisfied  that  there  was  no  danger  of  error." 
He  does  not  therefore  decide  it ;  he  only  throws  it  out,  in  the  fulness  of  his  learning, 
as  a  matter  for  con-[491]-sideration.  If  the  Lord  Chancellor  had  so  determined,  of 
course  I  should  be  bound  to  pay  great  attention  to  his  authority. 

In  this  case,  the  legal  estate  outstanding  must  be  held  to  be  in  trust  for  the  benefit 
of  the  plaintiff,  to  the  extent  of  one  security ;  another  person  has  advanced  his  money, 
on  the  security  of  the  same  estate,  and  then  the  first  mortgagee  advances  more  money 
on  a  subsequent  mortgage.  Both  of  them  have  equal  equities,  beyond  all  question  ; 
and  neither  of  them  has  the  legal  estate  ;  for  the  covenant  to  stand  possessed,  does  not 
make  any  dift'erence. 

Under  these  circumstances,  my  opinion  is,  that  the  legal  estate  should  be  divided 
according  to  the  priority  of  the  securities  in  point  of  time.  First,  Mr.  Cooke  must 
have  his  10001.  ;  then  Mr.  Frere  29001.,  with  interest;  next  Hudson  and  Fallowes 
must  be  paid  their  12001.  ;  and  then  Mr.  Frere  comes  next  for  the  residue  of  what  is 
owing  to  him,  and  secured  by  the  last  mortgage. 

The  case  of  Harnett  v.  Jl'eston  was  cited.  That  was  a  decision  of  the  Master  of  the 
Kolls,  and  was,  probably,  well  decided  ;  but,  as  that  was  a  case  of  very  different  circum- 
stances, I  do  not  think  myself  called  on  to  enter  into  any  disquisition  on  it. 

[492]  Leoh  )'.  GLEGf;  and  Others.  8th  'Tuly,  1820. — A  custom  of  rendering  one 
in  ten  of  parcels  of  corn  set  up  together  in  the  quantity  of  ten  sheaves  to  each, 
called  kivers,  or  riders,  in  lieu  of  corn  and  hay  produced  in  the  same  year  : — Quwrc, 
whether  a  good  modus  1 — Semble,  not. 

To  this  bill  for  the  tithe  of  hay,  clover,  and  grass,  the  Defendant  set  up  a  defence 
of  the  following  custom  "that  every  occupier  of  lands  within  the  township  producing 
corn  and  hay  in  the  same  year,  has,  from  time  immemorial,  bound  all  his  corn  into 
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sheaves,  iiiul  set  up  ten  sheaves  together  in  paicels,  called  kivers,  or  ridei's,  and  has 
from  time  immemorial  paid,  and  of  light  ought  to  pay,  to  the  rector  of  the  said  pai-ish 
of  Prestbnry  (Chester)  for  the  time  being,  or  to  his  lessee  or  farmer,  the  tenth  kiver 
or  rider  of  all  such  corn,  in  lieu  and  satisfaction  of  the  tithes  of  corn  and  hay  produced 
in  the  same  yea'',  on  the  lands  of  such  occupier." 

This  ease  was  argued,  principally  on  the  effect  of  the  evidence,  by 

Fonblamiue,  Shadwell,  and  Spence,  for  the  PlaintifT,  and  b\' 

Clarke,  Agar,  Pepys,  and  Simpkinson,  foi-  the  Defendants. 

The  cause  stood  over  for  judgment,  which  was  this  day  delivered  by 

The  Lord  Chief  B.\kon.  He  stated,  in  substance,  that  the  Defendants  had  not  made 
out  their  case  by  the  evidence  offered  in  support  of  [493]  it.  He  therefore  declined 
giving  any  opinion  as  to  the  legality  of  the  custom  of  commuting  the  tithe  of  one  species 
of  titheable  matter  by  render  of  another,  or  by  service  and  labour  connected  ;  observing, 
that  it  was  a  very  .singular  custom,  and  one  which  had  never  before  been  brought  under 
his  notice — that  he  was  not  aware  of  any  instance  of  such  a  custom  having  lieen  sub- 
mitted to  the  consideration  of  a  Court — and  that  it  appeai'ed  to  him  to  require  the 
support  of  authority,  and  none  had  been  mentioned. 

His  Lordship  pronounced  a  decree  for  the 

Common  Account,  with  Costs. 


8th  July  1820. — An  Accountant-General  and  two  Masters  appointed  to  this 
Court  by  Act  of  Parliament. — The  duties  of  those  officer.3. 

An  Act  of  Parliament  (1st  Geo.  IV.  ch.  35)  was  this  day  passed,  entitled, 
"  An  act  for  the  better  securing  monies  and  effects  paid  into  the  Court  of  Exchequer 
at  Westminster,  on  account  of  the  suitors  of  the  said  Court,  and  for  the  appointment 
of  an  Accountant-General  and  two  Masters  of  the  said  Court  ;  and  for  other  purposes." 

It  recites  the  ordei'  of  the  Court  of  Exchequer  of  the  17th  July,  1747,  for  securing 
the  suitoi's'  money,  then  standing  in  the  name  of  the  Deputy  liemembrancer  in  the 
books  of  the  Batik  and  the  SoiiLh  Sea  Company  ;  that  the  said  Deputy  Remembrancer 
should  cause  the  money  to  lie  [494]  transferred  into  his  name,  as  Deputy  Remembrancer, 
in  trust  to  attend  the  orders  of  the  Court  in  the  several  causes  to  which  the  same 
respectively  belonged,  and  that  at  the  time  of  passing  this  act  there  were  standing  in 
the  said  books  in  the  name  of  Abel  Moysey,  Esq.  the  then  Deputy  Remembrancer  of 
the  said  Court,  large  sums  or  securities  belonging  to  the  suitors  ;  and  reciting  that  it 
was  expedient  that  a  fit  and  proper  person  should  be  appointed  to  be  Accountant- 
General  of  the  said  Court,  in  whose  name  all  effects,  stocks,  funds,  annuities,  and 
securities  belonging  to  the  .said  suitors,  might  become  and  be  from  time  to  time  secuiely 
vested  for  the  use  of  the  said  suitors,  and  who  might  keep  the  account  of  the  funds  of 
the  .said  suitors,  Init  who  should  have  no  power  to  dispose  of  or  otherwise  intermeddle 
with  such  funds,  further  or  otherwise  than  luiicinafti^r  directed. 

It  then  enacts,  by  sect.  I,  that  no  money  >tc.  should  be  paid  to  the  Deputy  Remem- 
brancer, under  the  said  order,  after  the  ])assing  of  this  act. 

By  sec.  2  it  is  enacted,  -that  to  the  eiiil  that  the  accounts  between  the  sailors  of 
the  said  Court  of  Exchecpicr,  and  the  (Jovernor  and  Company  of  the  Bank  of  JMiglaiid, 
and  every  other  body  ])olilic  or  corporate,  or  company  whom  it  may  concern,  may  bo 
more  regularly  and  jilainly  kept,  and  the  state  of  such  accounts  be  at  all  times  seen 
and  known  ;  as  .soon  as  may  be  after  the  passing  of  this  act,  there  [495]  shall  bo 
appointed  by  the  Lord  Chief  Baron  of  the  said  Court  of  Exchequer,  by  writing  under 
his  hand  and  seal,  to  be  duly  enrolled  among  the  records  of  the  said  Court,  one  person 
who  shall  act  and  do  all  matters  and  things  relating  to  the  delivering,  secui'ing,  and 
investing  of  the  money  and  effects  of  tiie  suitors  of  the  .said  Court,  and  the  payment, 
selling,  ,uid  transferring  of  the  same,  and  the  keeping  tin;  accounts  with  the  li.ink  of 
Kiigland,  or  any  other  body  politic  or  corporate,  or  company,  and  other  ni;itlcrs  relating 
thereto;  which  said  oflieer  wo  to  be  appointed  sh.ill  be  called,  "The  Accouiilant-Ueneral 
of  the  Court  of  Mxclieciueiv'  and  such  per.soii  shall  also  lie  one  of  tlie  Masters  of  the 
said  Court,  and  shall  hold  such  ollices  during  his  good  behaviour  in  the  said  otlices  ; 
aiifl  .iccounts  shall  be  raised  and  ke|)t  caiisewise  in  the  books  of  the  Bank  of  Kiigland, 
and  of  every  other  liody  politic  or  corporate,  or  company  wiiom  it  may  concern,  to  l)e 
respectively  intitled  "  The  account  of  A.  B.  the  Accountant-General  of  the  Court  of 
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Exchequer,"  for  and  on  behalf  of  the  suitors  of  the  said  Court,  in  like  manner  as  such 
accounts  are  kept  between  the  Accountant-General  of  the  Court  of  Chancer}'  and  the 
Bank  of  England,  or  any  other  company. 

Then,  after  various  enactments  relating  to  the  general  business  and  minor  duties 
of  the  new  officer,  and  for  the  regulation  of  his  office. 

By  the  17th  section — which  recites  the  57th  [496]  Ceo.  III.  ch.  1!^,  and  that,  by 
the  course  and  practice  of  the  said  Court  of  Exchequer  for  many  years,  the  person 
holding  the  office  of  Deputy  to  the  King's  Remembrancer  has  taken  the  minutes  of  all 
decrees  and  orders  of  the  said  Court,  as  well  in  matters  of  revenue  as  in  proceedings 
on  the  equity'  side  of  the  said  Court,  and  hath  also  been  employed  in  reporting  to  the 
Coiu-t  his  opinion  upon  the  several  matters  referred  to  him  ;  and  that  in  consequence 
of  the  division  of  the  business  of  the  said  Court,  pursuant  to  the  said  recited  act,  it 
had  become  expedient  that  there  should  be  two  joint  officers  to  perform  the  said  duties 
on  the  equity  side  of  the  said  Couit,  in  all  suits  and  matters  between  subject  and 
subject : — It  is  enacted  that  it  shall  and  may  be  lawful  for  the  Lord  Chief  Baron  of 
the  said  Court  of  Exchequer  for  the  time  being,  and  he  is  hereby  authorized,  empowered, 
and  required,  to  mminate  and  appoint,  by  writing  under  his  hand  and  seal,  to  be 
enrolled  among  the  leeords  of  the  said  Court,  two  tit  and  proper  persons,  being 
Barristei's  at  Law  of  not  less  than  five  years  standing,  to  be  and  be  called  Masters  of 
the  said  Court  of  Exchequer,  and  that  one  of  such  Masters  shall  be  the  Aecountant- 
(^eneral  of  the  said  Couit  as  hereinbefore  mentioned  ;  and  that  such  two  Masters  shall 
hold  the  said  offices  during  their  good  behaviour  therein,  and  not  be  in  anywise  subject 
to  the  orders  or  control  of  the  King's  Remembrancer  of  the  said  Court,  or  his  Deputy  ; 
and  th.at  each  of  the  said  Masters  of  the  said  Court  shall  act  jointly  or  severally  as  the 
said  Court  or  Lord  Chief  [497]  Bai'on  or  other  Baron  to  be  nominated  .and  appointed 
as  aforesaid,  fiom  time  tn  time  shall  direct,  in  all  matters  of  reference  from  the  Court 
or  Lord  Chief  Baron  or  other  Baron  to  be  nominated  and  appointed  as  aforesaid,  and 
proceedings  relating  thereto,  in  all  suits  and  matters  on  the  equity  side  of  the  said  Court 
between  subject  and  subject.  And  it  shall  be  the  duty  and  office  of  the  said  Masters 
to  attend  the  said  Court,  and  the  Lord  Chief  Baron,  or  other  Baron  to  be  nominated 
and  appointed  as  aforesaid,  in  their  own  proper  persons,  and  not  by  deputy,  and  to 
take  the  minutes  of  all  orders  and  decrees  which  shall  be  made  by  the  said  Court,  or 
by  the  Lord  Chief  Baron  thereof,  or  by  the  Baron  to  be  nominated  and  appointed  as 
aforesaid,  as  well  in  matters  of  revenue  as  on  the  equity  side  of  the  said  Court,  which 
orders  or  decrees  shall  be  afterwards  drawn  and  ingrossed  by  the  Clerks  in  Court  in 
each  respective  cause  or  suit,  and  shall  and  may  be  corrected,  either  in  form  or  substance, 
by  such  Masters  respectively,  at  the  instance  of  any  of  the  parties  affected  by  any  such 
order  or  decree,  according  to  the  minutes  taken  by  such  Masters  respectively,  pursuant 
to  the  directions  of  the  said  Court,  or  of  the  said  Lord  Chief  Baron,  or  the  Baron  to 
be  nominated  and  appointed  as  aforesaid,  and  shall  be  afterwards  entered  by  the  King's 
Remembrancer  amongst  the  I'ecords  of  the  said  Court,  pursuant  to  the  antient  course 
thereof.  And  it  shall  also  be  the  office  and  duty  of  such  Masters  respectively  to  receive 
all  such  references  on  matters  of  account,  and  on  all  other  [498]  matters  and  things 
on  the  equity  side  of  the  said  Court,  as  shall  be  made  and  referred  to  them  by  the  said 
Court  of  Exchequer,  or  by  the  Lord  Chief  Baron,  or  by  the  Baron  to  be  nominated 
and  appointed  as  aforesaid,  and  to  report  thereon  to  the  said  Court,  or  the  Lord  Chief 
Bai'on,  or  to  the  Baron  to  be  nominated  and  appointed  as  aforesaid,  in  such  manner  as 
heretofoi'e  was  used  and  accustomed  to  be  done  by  the  person  holding  the  office  of 
Deputy  Remembrancer,  or  as  shall  be  directed  and  ordered  by  the  said  Court,  or  by 
the  Lord  Chief  Baron,  or  by  the  Baron  to  be  nominated  and  appointed  as  aforesaid, 
from  time  to  time  :  and  in  all  things  to  do,  execute,  and  peiform  all  such  duties  as 
Masters  of  the  equity  side  of  the  said  Court  as  they  shall  be  i-equired  to  do,  by  any 
order  or  orders  to  be  for  that  purpose  from  time  to  time  made  by  the  said  Court, 
or  by  the  Lord  Chief  Baron,  or  by  the  Baron  to  be  nominated  and  appointed  as 
aforesaid. 

Then  follows  the  form  of  oath  to  lie  taken  and  subscribed  by  the  two  Masters,  and 
several  sections  for  the  regulation  of  their  office  and  prescribing  their  duties. 

Bv  the  19th  section  it  is  provided,  that  in  ease  of  illness  or  other  cause  preventing 
the  Accountant-General  from  attending  the  duties  of  his  office,  the  Court,  or  Lord 
Chief  Baron  may  make  an  order  directing  the  other  Master  to  act  for  him  and  he  is 
to  be  called,  pro  tempore,  Accountant-General. 


8  PRICE,  499.  GKNKRAL    RULKS  1275 

[499]  By  the  iOth  section  it  is  enacted  that  one  or  more  cxpeiieiiucd  person  or 
persons  may  be  appointed  Clerk  or  Clerks  to  the  Masters,  by  writing  nnder  their 
hands,  and 

By  the  21st  section,  the  Lord  Chief  Baron  is  empowered  to  appoint  a  person  to 
be  keeper  of  the  reports  and  certificates  tiled  in  Court,  to  be  called  "  The  Clerk  of  the 
lieports,"  whose  prescribed  duty  is  to  examine  and  countersign  all  certificates,  checks, 
and  drafts,  by  the  act  required  to  be  signed  liy  the  Accountant-tieneral ;  and  to  receive 
all  such  certificates,  and  all  repoits  and  certificates  made  by  either  of  the  Masters, 
and  to  file  the  same  certificates  and  reports,  and  to  receive  the  fees  due  to  the  Clerk 
in  Court  on  tiling  and  copying  the  same,  viz.  three  shillings  and  foui'-pence  for  tiling, 
and  eight-pence  per  folio  for  copying  :  and  he  is  duly  and  regularly  to  account  to  the 
Clei-k  in  Court  for  such  fees,  and  do  all  such  other  matters  and  things  with  respect 
to  the  certificates  anil  checks  of  the  Aceountant-txeneral,  and  with  respect  to  the 
certificates,  reports,  and  other  business  of  the  two  Masters  ;  and  he  is  duly  and 
regularly  to  attend  at  such  times  and  places  as  shall  from  time  to  time  be  ordered, 
requiied,  and  directed  by  any  order  or  orders  to  be  made  by  the  Court,  or  by  the 
Loid  Chief  Baron  from  time  to  time. 

By  the  22d,  2.3d,  24th,  and  25th  sections,  it  is  provided,  that  a  sum  not  exceeding 
65,0001.,  of  the  money  belonging  to  the  suitors  of  the  [500]  Court,  lying  unemployed 
in  the  hands  of  the  Deputy  Remembrancer,  shall,  by  order  of  the  Court,  be  laid  out 
in  (Tovernment  securities,  and  the  interest  received  l)y  the  Bank,  to  be  applied  in  the 
payment  of  the  salaiies  of  the  Accountant-General  and  Master,  and  their  Clerks — 
tiiat  if  at  any  time  the  fees  and  .salary  of  the  Aiteountant-General  and  Master  shall 
exceed  25001.  a-year,  or  those  of  the  Master  20001.,  the  surplus  is  to  be  paid  into  the 
Bank,  to  the  account  of  the  redemption-fund  of  the  suitors  of  the  Court;  Init  th;it  if 
the  whole  oi-  any  part  of  such  sum  of  G5,000l  shall  be  wanted  to  answer  the  demands 
of  the  suitors,  it  shall  be  called  in  and  carried  to  the  cash  account  of  the  suitors. 

The  26th  section  directs  the  fees  to  be  taken  in  the  oHices  of  the  Accountant- 
(Tcneral  and  Masters  to  be  fixed  by  order  of  the  Court. 

The  27th  section  enacts,  that  forging  the  handwriting  of  any  person  to  any  docu- 
ment, purporting  to  be  an  order  for  receiving  money  tl'C.  of  the  suitors,  with  intent 
to  defraud,  shall  lie  felony,  without  benefit  of  clergy. 


[501]    In  tiik  Exchequeii,  Trinity  Term,  1  (teo.  IV. 

CtENER.m,  Hn.E. — The  names  of  all  the  deponents  to  be  written  in  the  jurat  of 
.illidavits,  or  they  will  not  be  received. 

It  is  ordered,  that  fi  (im  and  after  the  first  day  of  next  Term,  upon  every  affidavit 
sworn  in  this  Court,  or  before  any  Judge  or  Commissioner  thereof,  and  made  by  two 
or  more  deponents,  the  names  of  the  .several  persons  making  such  altidavit  shall  be 
writt(Mi  in  the  jui-at :  and  that  no  affidavit  Ite  read  or  made  use  of  in  any  matter 
depcTiding  in  this  Court  in  the  jurat,  of  which  there  shall  be  any  interlineation  oi- 
ei'asure. 

Afiidavits  made  by  illiterate  persons  must  bo  certified  to  have  been  read  to  and  under- 
stood by  the  dcpoiKMits  in  th(!  ])resence  of  the  o(!ircr  oi'  jirrsoii  .ulnniiistoring  the 
oath. 

And  it  is  ordered,  th.at  when  any  atlidavit  shall  l)c  sworn  in  Court,  or  licfore  the 
Lord  Chief  Baron,  or  ;uiy  one  of  the  Barons,  liy  any  illiterate  person,  the  otlicer  or 
person  who  shall  administer  the  oath,  shall  certify  upon  the  altidavit  that  the  same 
was  read  to  the  illiter.-ito  ])erson  in  the  presence  of  such  ollicei',  and  tliat  the  deponent 
appeared  perfectly  to  understand  the  same.  K.   KiciiARiis.  (!.   Wmud. 

i;.  Ck.mi.sm.  \V.  (!akk(>\v. 

[502]  The  following  important  orders,  respecting  the  practice  of  the  Court,  made 
duiing  the  latter  part  of  the  late  reign,  are  inserted  here,  in  order  to  make  the  series 
complete,  which  is  the  more  necessary,  as  some  of  the  later  alter  and  in  other  respects 
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relate  to  the  euiliei'.     They  have  hitherto  been  duly  noticed,  and  will  be  henceforth 
continued  regularly  as  they  are  made,  in  order  of  time : — 

G-ENERAL  Rule.  Trinity  Term,  29  Geo.  III.  (1789).  Friday,  26th  Jnne.— Notice 
of  trifil  of  cau.=;es  entered  for  trial  in  London  and  Middlesex,  within  Term,  to  be 
given  two  days  before  the  day  of  Sitting,  except  in  cases  of  adjournment,  and  then 
notice  must  be  given  before  eight  o'clock  in  the  evening  of  the  preceding  day. 

It  is  ordered,  that  all  causes  to  be  entered  for  trial  in  London  and  Middlesex,  shall 
be  entered  as  follows  :  (that  is  to  say)  If  notice  of  trial  shall  be  given  at  any  Sitting 
within  Term  two  days  before  the  day  of  Sitting  ;  and  if  at  a  Sitting  after  Term,  before 
eight  of  the  clock  in  the  evening  of  the  day  before  the  day  on  which  such  Sittings 
shall  be  adjourned  ;  and  that  if  the  same  shall  not  be  so  entered  for  such  Sitting 
respectively,  a  Ne  recipiatur  may  be  entered. 

EuLE  OF  Court.  Hilary  Term,  38  Geo.  III. — Bail  are  only  liable  for  the  sum 
sworn  to  and  costs  in  the  original  action,  and  the  costs  of  proceedings  against 
themselves,  where  any  shall  have  been  taken. 

Whereas  doubts  have  arisen  respecting  the  extent  of  the  liability  of  bail  in  this 
Court  in  [503]  actions  endorsed  for  bail,  by  virtue  of  an  affidavit  of  the  cause  of  action  : 
Now,  in  order  to  obviate  such  doubts,  and  prevent  mistakes  in  future,  the  Court 
declare,  that  upon  a  recognizance  of  bail  in  any  action  brought  in  this  Coui't,  the  bail 
therein  are  not  jointl}'  or  severally  liable  in  such  action  for  more  in  the  whole  than 
the  amount  of  the  sum  sworn  to  in  such  affidavit,  together  with  the  costs  of  such 
actions,  unless  any  proceeding  be  had  upon  their  recognizance,  in  which  case  they  will 
also  be  subject  to  such  other  costs  as  they  are  now  by  law  liable  to. 

A.  Macdonald.        E.  Perryn. 

B.  HoTHAM.      ■        A.  Thomson. 

EuLE  OF  Court.  Hilary  Tkrm,  39  Geo.  III. — Notices  of  trial  and  of  execution 
of  writs  of  impiii-y  to  be  given  by  attoiiiies  and  clerks  in  Court,  and  to  be  entered 
ill  the  book  of  orders,  and  notices  of  such  entries  to  be  left  on  the  seats  of  Clerks 
in  Court 

It  is  oi'dei-ed,  that  from  and  after  the  last  day  of  this  Term,  all  notices  of  trial  and 
of  the  execution  of  writs  of  Inquiry  Ije  gi\eu  by  the  Attornies  or  side  Clerks  of  the 
office  of  pleas  in  this  Court,  in  causes  instituted  there,  shall  be  entered  in  the  book 
of  orders  kept  in  such  office,  and  a  written  notice  of  all  such  entries  shall  be  left  at 
the  seat  in  the  said  office  of  the  attoi-nies  or  Clerk  in  Court  concerned  for  the  Defen- 
dant, or  at  his  chambers,  or  place  of  residence. 

[504]  Eight  days  notice  to  be  given  of  the  execution  of  writs  of  inquiry,  except  where 
the  venue  is  laid  in  Loudon  or  Middlesex,  and  the  Defendants  reside  above  40  miles 
therefrom — and  in  those  excepted  cases  14  days  notice  must  be  given. 

And  it  is  further  ordered,  that  from  and  after  the  last  day  of  this  Term,  eight 
days  notice  shall  be  given  of  the  execution  of  writs  of  Inquiry  in  all  cases,  except 
where  the  venue  is  laid  in  London  or  Middlesex,  and  the  Defendants  reside  above 
forty  miles  distant  therefrom  ;  and  that  where  the  venue  is  laid  in  London  or  Middle- 
sex, and  the  Defendants  reside  above  forty  miles  distance  therefrom,  fourteen  days 
notice  of  the  execution  of  writs  of  Inquiry  shall  be  given  : 

In  country  ejectments  moved  for  in  a  Term  not  issuable,  the  Defendant  entitled  to 
four  daj's  time  after  the  next  issuable  Tei'm,  to  appear. 

And  it  is  further  ordered,  that  in  all  country  ejectments,  which  are  moved  in  a 
Term  which  is  not  issuable,  the  Defendants  shall  have  four  days  next  after  the  cud  of 
the  issuable  Term  immediately  succeeding  the  respective  Tei'ms  in  which  such  eject- 
.ments  are  moved,  to  appear  thereto.  A.  Macdonald.         E.  Perryn. 

B.  HoTHAM.  A.  Thomson. 
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Hilary  Tkkm,  iO  Geo.  111.  (1800). — Affidavits  of  illitcr;ite  persons  to  he  ic;id  to 
them,  and  to  be  so  certified  in  the  jurat,  and  tliat  the  deponent  understood  it 
and  signed  it  in  the  presence  of  the  commissioner  taking  the  same. 

It  is  ordered,  that  from  and  after  the  last  day  of  Easter  Term  next,  where  anv 
affidavit  is  taken  by  any  Cf)mniissioner  of  this  Court,  made  by  any  person,  who,  from 
his  or  her  signature,  appears  to  l)e  illiterate,  the  Commissioner  taking  such  afiidavit 
shall  certify  or  state  in  the  jurat  that  [505]  the  affidavit  was  read  in  his  presence  to 
the  party  making  the  same,  and  that  sucli  party  appeared  perfectly  to  understand  the 
same  ;  and  also  that  the  said  party  wrote  his  or  her  signature  in  the  presence  of  the 
Commissioner  taking  the  said  afiidavit.  A.  Macdonald.         A.  TuoM.soN. 

B.  HoTHAM.  A.  Chamdke. 


ItENekal  Kur-E.     Michaelmas  Teum,  i.i  Geo.  III.— No  juilgment  to  l)e  .signed  on 
any  warrant  of  attorney  not  delivered  to  and  filed  with  the  Mastei'. 

It  is  ordered,  that  fiom  and  after  the  first  day  of  Hilary  Term  next  no  judgment 
be  signed  u])un  any  warrant,  authorizing  any  attorney  to  confess  judgment,  without 
such  warrant  being  deliveretl  to  and  filed  by  the  Master,  who  is  hereby  ordered  to  tile 
the  same  in  the  order  in  which  they  shall  lie  received. 

Defeazances  to  l)e  written  on  the  .same  paper  or  parchment,  and  a  memorandum  of 
the  substance  thereof  to  be  made  by  the  person  preparing  the  instrument. 

And  it  is  furtlier  ordered,  that  every  attorney  and  side  clerk  in  the  office  of  pleas 
of  this  Court,  or  othei-  person  who  shall  prepare  any  warrant  to  confess  any  judgment 
in  the  office  of  pleas  aforesaid,  which  is  to  be  subject  to  any  defeazanco,  do  cause  such 
defeazance  to  Ijc  written  on  the  same  paper  or  parchment  on  which  the  warrant  of 
attorney  shall  be  written,  or  cause  a  [506]  memorandum  in  wi'iting  to  be  made  on 
such  wai'raut  of  attorney,  containing  the  substance  and  eli'ect  of  such  defeazance. 

i!v  THE  Barons. 

General  Rule.  Easter  Term,  45  Geo.  III.  (1805).— Precipes  for  subpojnas  and 
attachments  issued  in  the  office  of  pleas,  with  names  of  parties,  returns  of  writs, 
dates  of  issue,  and  names  of  attornies  and  side  clerks,  to  be  given  to  the  officer 
who  signs  such  writs  as  re(iuire  the  signature  of  the  clerk  of  the  pleas. —Affidavits 
of  service  of  subpuMias  on  which  attachments  issue  for  want  of  appearance,  to  be 
filed  in  the  office. 

It  is  ordered,  that  from  and  after  the  first  day  of  next  Trinity  Term,  precipes  for 
all  subpo-nas  and  attachments  that  are  issued  in  the  olfico  of  pleas  of  this  Court 
with  the  names  of  the  parties  therein,  the  returns  of  such  writs,  the  dates  when  they 
ai-e  issued,  and  the  names  of  the  attornies  or  side  elei'ks  issuing  the  same,  shall  be 
given  to  the  oHicer  who  signs  such  writs  as  reciLu're  the  name  of  the  clerk  of  the  pleas 
to  be  set  thereto,  on  issuing  such  subpcenas  and  attachments:  and  that,  on  tlie  issuing 
of  all  attachment,  for  want  of  appeaianccs,  the  alfi(hivits  of  service  of  tiie  subptenas 
upon  which  such  attachments  are  issued  shall  be  filed  on  a  tile  to  be  kept  for  that 
purpose  in  the  said  oHice.  A.  Macuonald.         K.  Graham. 

A.  Thomson.  T.  Manners  Sutton. 

[507]     Hilakv  Term,  48  Geo.  HI.  (1808).— No  per.son  to  be  held  lo  b.iil 
in  ti'over  oi'  detinue  without  a  Baron's  order. 

It  is  oidcrcil,  that  from  and  aflci-  the  last  day  of  tiiis  present  Hilary  Term,  no  person 
be  held  to  ^pec'ial  bail  in  an  action  of  triner  or  tletiinie  in  this  Court,  without  an  or<ler 
.made  for  that  purpose  by  the  Ijord  Chief  Baron,  or  one  of  the  Barons  of  tiiis  Court. 

By   ihk  Barons. 

Easter  Term,  49  Geo.  III.  ( 1809).— Sitting  in  Loinlon  to  be  at  (iuildhall  on  the 
second  day  next  bcfoie   the   end  of  term — in    Middlesex,  on   the  day  before  the 
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end  of  Term — and  the  Sitting  after  Term  on  the  sixth  day  of  the  Sittings  next 
after  the  end  of  each  Term. 

The  Lord  Chief  Baron  has  directed,  that  in  this  Term  and  for  the  future,  the 
Sitting  in  [for]  London  shall  be  holden  at  the  Guildhall  of  the  said  city,  on  the  second 
day  next  preceding  the  end  of  the  Term,  and  that  the  Sitting  for  the  county  of 
Middlesex  shall  be  holden  in  the  Court  of  Exchequer  in  Westminster  Hall,  on  the  day 
next  preceding  the  end  of  the  Term  ;  and  that  the  Sitting  in  London  after  each  Term 
shall  be  holden  on  the  second  d;iy  next  after  the  end  of  the  Term  ;  and  that  the 
Sitting  after  each  Term  in  Middlesex  shall  be  holden  on  the  sixth  day  of  the  Sittings 
next  after  the  end  of  the  Term. 

[508]     MiC'H.\ELMAs  Tekm,  51  Geo.  IIL  (1810). — Bail  to  justify,  in  cases  of  sums 
exceeding  lOUOl.,  in  10001.  only  beyond  the  sums  sworn  to. 

It  is  ordered,  that  from  henceforth  in  all  bailable  cases  for  any  sum  exceeding 
10001.,  it  shall  be  sufficient  for  the  bail  to  justify  in  lOOOl.  beyond  the  sum  sworn  to. 

By  the  B.\ron,s. 

Michaelmas  Term,  5.3  Geo.  IIL  (1812). — On  all  process  served  personally,  return- 
able before  the  last  return  of  any  Term,  pursuant  to  51  Geo.  3,  c.  124,  the 
plaintiff  may  file  or  deliver  a  declaration  de  bene  esse  at  the  return  of  such 
process,  with  notice  to  plead  in  eight  days  ;  and  judgment  may  otherwise  be 
signed  for  want  of  plea,  on  plaintiff'  entering  an  appearance,  sec.  stat.  such 
declaration  having  been  delivered  or  filed,  and  notice  given  four  da3's  before  the 
end  of  Term,  and  a  rule  to  plead  entered. 

It  is  ordered,  that  from  and  after  the  last  day  of  this  Term,  upon  all  process 
to  be  issued  out  of  this  Court,  returnable  before  the  last  return  of  any  Term,  where 
the  Defendant  shall  lie  personally  served  with  a  copy  thereof,  pursuant  to  the  act 
of  Parliament  for  preventing  frivolous  and  vexatious  arrests,  or  pursuant  to  the 
51st  Geo.  III.  c.  124,  the  plaintiff'  may  file  or  deliver  a  declaration  de  bene  esse  at 
the  return  of  such  process,  with  notice  to  plead  in  eight  days  after  the  filing  or 
delivery  thereof;  and  if  the  Defendant  doth  not  enter  an  appearance  and  plead  within 
the  said  eight  days,  the  Plaintiff'  having  entered  an  appearance  for  such  debt,  according 
to  the  said  acts,  may  sign  judgment  for  want  of  a  plea,  provided  that  such  declaration 
be  delivered  or  filed,  and  notice  thereof  given  four  days  e.xclusively  before  the  end 
of  such  Term,  and  a  rule  to  plead  be  duly  entered. 

[509]  And  on  writs  of  distringas,  whereon  notice  shall  be  given  pursuant  to  the 
51st  Geo.  3,  c.  124,  the  plaintiff"  may  take  the  same  course. 

And  it  i.s  furthei'  ordered,  that  from  and  after  the  last  day  of  this  Term,  upon  all 
writs  of  distringas,  whereupon  notice  shall  be  given  pursuant  to  the  .said  last  mentioned 
act,  the  Plaintiff'  may  file  or  deliver  a  declaration  de  l)ene  esse  at  the  return  of  such 
writ,  with  notice  to  plead  in  eight  days  after  the  filing  or  delivery  thereof  ;  and  if  the 
Defendant  doth  not  enter  an  appearance  and  plead  within  the  said  eight  days,  the 
Plaintiff'  having  entered  an  appearance  according  to  the  .same  act,  may  sign  judgment 
for  want  of  a  plea,  a  rule  to  plead  having  been  duly  entered. 

By  the  Barons. 

In  the  E.xchequek,  Trinity  Term,  59  Geo.  III. — Notice  of  justifying  bail  in 
person,  to  be  served  before  eleven  of  the  clock  of  the  day  on  which  such  notice 
should  1)6  given,  except  time  has  been  given,  and  in  that  case,  l)efore  three  o'clock 
in  the  afternoon  of  the  day  on  which  the  order  to  enlarge  be  granted,  and  service 
must  be  so  stated  in  the  affidavit. 

It  is  ordered,  that  from  and  after  the  last  <lay  of  this  Term,  every  notice  for 
justifying  bail  in  person  shall  be  served  before  eleven  o'clock  in  the  forenoon  of  the 
day  in  which,  according  to  the  present  practice,  such  notice  ought  to  be  served, 
except  in  case  of  a  rule  of  Court  or  an  order  of  a  Judge  for  further  time  ;  in  which 
case  it  shall  be  sufficient  to  serve  the  notice  before  three  o'clock  in  the  afternoon  of  the 
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(lay  oil  whiuli  such  rule  ur  ordur  shall  be  granted  ;  and  [510]  in  all  the  cases  aforesaid 
the  affidavit  of  service  shall  state  that  such  notice  was  served  before  the  hour  of 
eleven  or  three  o'clock,  as  the  case  may  be. 

(By  the  Court.)  KOSE. 

End  of  the  sittings  after  Trinity  Term. 


[511]    Cases  Argued  and  DETERnriNED  in  the  Court  of  Exche^iuek,  and 
ExcHEyUEK  Chami!Er,  Michaelmas  Term,  1  Geo.  IV. 

Memoranda. 

Kichard  Kichards,  i]sq.  on  the  first  day  of  this  Term  presented  himself  in  his  place 
to  the  Court  on  his  appointment  to  the  offices  of  Accountant-General  and  Master  of 
the  Court  of  Exchequer,  under  the  1st  Geo.  IV.  eh.  .35,  with 

Jefferies  Spranger,  Esq.  who  was  appointed  by  the  Lord  Chief  Baron,  under  the 
same  authority,  to  the  office  of  Master  of  this  Court ;  when  the  usual  oath.s,  and  that 
of  their  office,  were  administered  to  both. 

[512]  Stott  v.  Smith  and  Another.  11th  Nov.  1820. — A  Plaintiff  will  not  be 
permitted,  on  motion,  to  quash  a  writ  of  capias  ad  satisfaciendimi,  sued  out  by  him 
and  lodged  with  the  Sheiiff"  for  the  purpose  of  fixing  the  Defendant's  bail,  in  the 
usual  course,  on  the  return  of  non  est  inventus,  where  the  Defendant  has  voluntaril)' 
surrendered  in  discharge  of  his  bail  befoi'e  the  return  of  the  ca.  sa.  and  afterwards 
become  bankrupt ;  although  the  Plaintiff'  undertake  to  enter  an  exoneretur  on  the 
l)ail-piccc,  and  make  an  affidavit  that  it  was  never  intended  to  take  the  Defendant 
in  execution  upon  the  ca.  sa. — Quan-e  how  far  the  practice  of  making  such  formal 
return  of  non  est  inventus  is  sustainable,  or  whether  it  is  not  an  abuse  of  the 
process  ? 

l^irke  moved,  on  the  part  of  the  Plaintifi',  for  a  rule  to  shew  cause  why  the  writ 
of  capias  ad  satisfaciendum,  which  had  been  sued  out  by  him  in  this  case  for  the 
purpose  of  proceeding  against  the  bail,  should  not  be  quashed, — undertaking  to  enter 
on  exoneretur  on  the  bail-piece. 

The  affidavit  on  which  it  was  moved  stated,  that  on  the  31st  of  October,  the 
Plaintiff's  Clerk  in  Court  sued  out  a  writ  of  capias  ad  satisfaciendum,  returnable  on  the 
6th  of  November,  to  satisfy  the  sum  of  11291.  16s.  lid.  damages  ami  costs  reco\ered 
— that  the  sole  object  of  suing  out  the  writ  was  to  lodge  it  with  the  Shei'ill  of 
Middlesex,  for  the  purpose  of  Ijeing  rctui-ned  non  cstinvestus,  according  to  the  practice 
in  such  cases,  in  ordei'  to  ground  proceedings  against  the  Defendants'  Ijail — that  it  was 
not  the  intention  of  the  Plainlitl' to  take  the  l)efcndants,  or  cither  of  them,  in  execu- 
tion under  the  writ — that  the  Plaintilfhad  jjaid  the  Sheriff  his  fee  for  such  return, — 
and  that  the  Defendants  had,  in  the  mean  time,  surrendei'ed  themselves  into  custody 
upon  the  said  writ. 

The  Defendants  had  since  liecome  bankrupts,  on  a  commission  sued  out  before 
the  capias. 

It  was  submitted,  that  under  the  circumstiinces,  the  Plaintilf  ought  not  to  l)c 
piecluded  from  [513]  proving  under  the  comnn'ssion  l)y  the  fictitious  .satisfaction  of 
execution  against  the  |)erson  under  a  ])roeecding  merely  formal,  and  intended, 
according  to  the  usual  course  of  practice,  as  the  fouiKlation  of  a  real  lenieih',  and 
undei-  which  a  render  was  never  made  in  practice. 

Per  Cuiiani  : — If  the  Plaintilf,  by  his  own  proceeding,  has  precluded  himsi^lf  of  any 
more  productive  remedy,  the  Court  cannot  interfere.  He  has  clecleil  to  have  satis- 
faction of  the  person — the  highest  remedy.  It  would  be  impossil)le,  besides,  to  make 
such  an  order  in  the  absence  of  the  assignees,  an<l  it  might  aifeet  the  commission. 
The  return  of  non  est  inventus,  in  such  cases,  is  an  al)use  of  the  process  of  the  Court. 
It  is  a  bad  practice,  and  ought  to  be  corrected. 

Ilule  refused. 
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Wade  and  Others  r.  Swift.  11th  Nov.  1820. — The  Court  will  not  set  a.side  a 
judgment  entered  upon  a  cognovit,  and  executed  h}'  levying  the  money,  on  the 
ground  that  no  proces.s  had  Ijeeu  actually  .served  on  the  Defendant  before  he  signed 
the  cognovit,  nor  was  at  that  time  sued  out, — where  it  appeared  that  instructions 
had  been  then  transmitted  to  the  agent  of  the  Plaintiff's  attorney  in  London  from 
the  country  to  issue  a  quo  minus,  which  was  afterwaids  accordingly  issued,  tested 
of  course,  after  the  date  of  the  cognovit. 

Jervis  shewed  cause  against  a  rule  which  had  been  obtained  by  Jones,  for  setting 
aside  the  judgment  that  had  been  entered  up  in  this  case  on  a  cognovit,  confessing  an 
action  in  which  no  process  had  been  issued,  for  irregularity,  with  costs :  and  why  the 
money  which  had  been  levied  under  it  should  not  be  restored  to  the  Defendant, 

[514]  The  altidavit  on  which  it  was  moved  stated  that  the  Defendant,  having 
been  applied  to  for  a  sum  of  money  (81.  3s.)  due  from  him  to  the  Plaintiff's,  and 
threatened  with  proceedings  unless  he  paid  it,  or  gave  the  Plaintitt's  a  promissory  note, 
jointly  with  some  other  person,  aftei'wards  went  (on  the  10th  of  April,)  to  the  office  of 
the  Plaintiffs'  attoi-ney,  accompanied  by  another  person,  his  intended  surety,  for  the 
purpose  of  giving  such  promissory  note—  that  the  attorney  informed  him,  if  he  would 
sign  a  paper,  (which  be  produced)  he  would  give  the  Defendant  time  till  the  Gth  of 
June  following,  to  pay  the  debt,  and  21.  7s.  6d.  costs — that  the  Defendant  did  not 
read  the  paper,  nor  was  it  explained  to  him,  but  signed  it ;  and  that  afterwards,  on 
the  10th  of  Ma}',  he  paid  41.  towards  the  debt  and  costs — and  that,  on  the  3d  of  June, 
the  Sheriff's  officer  levied,  under  au  execution,  on  the  Defendant's  property  for  221.  14s. 
It  was  also  sworn,  that  no  writ  at  the  suit  of  the  Plaintiffs,  or  other  process  than  the 
said  execution,  had  ever  been  seived  on  the  Defendant. 

An  affidavit  made  by  the  Plaintiffs'  attorney  was  now  read,  contradicting  the 
Defendant's  statements  in  all  the  material  facts,  except  that  of  no  process  having  been 
served,  and  alleging  positively  that  the  Defendant  read  and  understood  the  nature  of 
the  instrument.  It  also  stated  that  on  the  10th  of  Ma}',  when  the  Defendant  called 
on  the  Plaintiffs'  attorney,  as  deposed  to  in  his  affidavit,  he  had  previously,  on  the 
[515]  same  day,  written  to  his  agent  in  town  with  instructions  to  sue  out  a  writ  of 
quo  minus  ;  and  that  he  had  informed  the  Defendant,  that  it  was  not  served,  because 
the  matter  had  been  settled  by  the  cognovit :  and  it  stated  that  the  usual  charge  for 
service  had  not,  for  that  reason,  not  been  made  by  the  Deponent. 

These  circumstances  were  submitted  to  be  sufficient  cause  for  discharging  the  rule, 
the  Plaintiffs'  attorney  having,  in  what  he  had  done,  acted  for  the  ease  of  the 
Defendant. 

On  the  other  hand,  it  was  insisted,  that  the  cognovit  could  not  legally  have  been 
taken  before  process  sued  out,  as  there  was  not,  till  then,  any  suit  pending  to 
authorize  it. 

Mr.  Baron  Garrow  was  at  first  of  opinion,  that  process  ought  to  have  been  sued  out 
to  wari'ant  the  cognovit. 

Mr.  Baron  Wood,  and  the  rest  of  the  Couit,  however,  held  tiiat  under  the  circum- 
stances disclosed,  the  cognovit  had  been  properly  executed  and  taken,  considered  as  an 
authority  to  sign  judgment  for  the  mutual  advantage  of  both  parties.  They  therefore 
discharged  the  rule. 

Rule  di!3chai'ged,  with  Costs. 

[516]     In  the  Exchequer  Chajiber. 
[In  Error.] 

Gibson  v.  Carter  and  Others,  Bankrupts.  Monday,  13th  Nov.  1S20. — The 
affidavit  on  which  the  application  is  founded,  for  interest  on  the  balance  of  a 
banking  account  from  the  entering  up  till  the  affirmance  of  final  judgment,  must 
state  that  it  was  the  custom  of  the  bankers  to  charge  interest  on  their  advances, 
and  at  what  rate. 

Garter  moved  that  it  might  be  referred  to  the  Clerk  of  this  Court  to  ascertain 
the  amount  of  interest  upon  tlic  final  judgment  in  this  case,  up  to  the  time  of  its 
being  affirmed. 
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The  atlidavit  *'  on  which  the  application  was  founded  stated  that  final  judgment 
was  signed  in  the  original  action,  lirought  to  recover  the  l)alance  of  a  banker's  account 
with  the  Plaintirt',  for  money  advanced  by  the  Defendants  in  erior,  against  the  Plaintitl", 
on  the  '23d  day  of  February  last. 

The  subjoined  cases  were  cited  in  support  of  the  motion  : — 

In  the  Exchequer  Chamber,  Easter  Term,  52  Geo.  III. 

Hamel  v.  Abel. 

Motion  by  Gaselee  for  a  reference  to  the  officer  of  the  Court  to  calculate  interest  on 
the  final  [517]  judgment  obtained  in  an  action  for  the  balance  of  a  merchant's  account, 
which  had  been  balanced  and  transmitted  from  time  to  time,  with  a  charge  for  interest 
upon  such  balances.  The  Lord  Chief  Justice  (Mansfield),  after  consultation  with  some 
of  the  Judges,  observed  that  upon  such  accounts,  and  where  no  objection  had  been 
made  to  charges  for  interest,  it  was  reasonable  for  the  Court  to  allow  it, — and  it  wai5 
allowed  accordingly. 

Same  Term. 
Harwood  v.  Underbill. 

This  was  an  action  for  money  advanced  by  Defendants,  who  were  bankers  *-,  on 
account  of  the  Plaintiff.  The  affidavit  merely  stated  that  the  action  was  commenced 
for  money  lent  by  Defendants,  as  bankers,  to  the  Plaintiff,  and  that  they  had  been  in 
the  habit  of  charging  him  with  interest  on  the  sums  advanced,  and  that  such  interest 
was  allowed  on  the  execution  of  the  writ  of  enquiry.  The  Court  were  of  opinion  that 
those  circumstances  warranted  them  in  making  an  order  for  allowing  interest. 

The  Court,  however,  refused  the  present  application,  because  the  affidavit  was 
insufficient,  not  [518]  stating  that  it  was  the  custom  of  the  bankers  to  take  interest, 
and  at  what  rate. 

Another  affidavit  was  afterwards  made  by  the  cashier  of  the  bankrupts,  supplying 
that  statement,  and  when  the  motion  was  again  made  the  Court  granted  the  order. 


Swan  v.  Swan.  1.3th  Nov.  1820.  8th  January  1819.— Where  it  is  stated  by  the 
answer  to  a  bill  filed  for  a  partition  that  the  Defendant  has  laid  out  money  in 
building  and  improving  the  premises,  the  Court  will  not  decree  a  partition,  with- 
out a  reference  to  the  Master  to  take  an  account. — .\  mortgagee  is  not  a  necessary 
party  to  a  suit  for  partition,  because  he  is  entitled  to  the  whole. — Money  laid  out 
in  improving  the  premises,  does  not,  however,  in  strictness,  create  a  lien  on  the 
premises,  but  it  i.s  a  sufficient  ground  for  a  Court  of  Equity  to  refuse  to  intei'fere. 
— A  supplemental  bill,  filed  after  the  hearing  of  the  original  bill,  stating  addi- 
tional facts  which  arose  and  were  known  to  the  Plaintiff  before  he  filed  his 
original  bill,  and  praying  that  other  matters  might  be  taken  into  the  account 
ordered  to  be  tjiken  l)efore  the  Master,  is  demuira})!e,  as  not  being  the  ])i(ipci- 
course  to  be  pin-sued  by  the  PlaiutiH'  in  such  a  case.  -He  sltould  have  applied  to 
the  Court  for  leave  to  amend,  or  to  lile  a  supplemental  bill,  l>cfore  the  cause  had 
been  suffered  to  proceed  so  far. 

[Commented  on,  In  re  Leslie,  Leslie  v.  French,  1883,  2.3  Ch.  D.  552,  564.     P'ollowed, 
Sinclair  v.  James,  [1894]  .3  Ch.  556  ;  Ilill  v.  Ilickin,  [1897]  2  Ch.  581.] 

The  Plaintifl  in  this  case  filed  a  bill  against  the  Defendant  for  a  partition  of  cci't.iin 

*'  In  Doran  v.  U'lteiUy  aid  Others  (ante,  vol.  iii.  p.  250),  however,  this  Court 
refused  an  application  for  interest,  founded  on  facts  staterl  to  them  by  affidavit,  on 
the  ground  that  the  other  parly  had  no  o|)portunity  of  contradicting  tlicni,  .-uul  that 
where  interest  is  given,  it  ought  to  a])|)car  on  the  face  of  the  record,  that  the  dclit 
was  such  as  in  itself  carried  interest,  and  then  no  affidavit  would  l)e  ncccs.sary  {Amiii., 
ante,  vol.  ii.,  p.  7). 

*'^  Interest  is  allowed  against  bankein  after  the  rate  at  which  they  are  aecustflmed 
t(i  allow  it  on  money  deposited  with  them.      Vide  ante,  Ikin  v.  liraiUeij,  vol.  v.  p.  536. 

K.v.  Di\-.  M.— 41 
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leasehold  premises,  to  which  the  Plaintiff  and  Defendant  weie  entitled  in  undivided 
moieties. 

The  Defendant,  in  bis  answer,  stated  that  the  premises  (subject  to  a  mortgage  to 
a  third  person)  had  been  for  several  years  in  his  possession  as  the  farmer  and  occupier 
thereof,  and  that,  during  his  occupation,  he  had  laid  out  considerable  sums  (as  therein 
specified)  in  buildings,  and  other  improvements,  and  claimed  a  lien  to  be  paid  a 
moiety  of  the  amount  before  partition  should  be  made,  or  that  it  should  be  allowed 
to  him  in  the  measure  of  his  allotment. 

[519]  The  cause  was  heard  this  day.     The  case  of  the  Plaintiff  was  supported  by 

Fonblanque  and  Meggison.  They  ui'ged  that  a  decree  for  a  partition  was  now 
considered  almost  of  course,  and  that  the  Defendant  could  not  set  up  the  lien  insisted 
on  by  his  answer  as  a  bar  to  the  prayer  of  such  a  bill. 

Matthews,  for  the  Defendant,  contended  that  the  mortgagee  should  have  been 
before  the  Court,  as  she  was  a  party  interested — and  that  a  Court  of  Equity  would 
not  compel  a  partition  where  any  of  the  parties  had  such  a  claim  as  was  set  up  by  the 
Defendant,  without  securing  to  him  a  satisfaction  of  it  :  otherwise  would  leave  the 
party  to  his  remedy  at  law. 

Per  Curiam.  The  Court  cannot  make  a  mortgagee  agree  to  a  partition,  because 
he  is  entitled  to  the  whole.  Although,  in  point  of  law,  the  Defendant  may  not, 
strictly  speaking,  have  any  lien  on  the  premises,  yet  if  he  has  been  at  expense  in 
improving  them,  as  stated,  beneficially  for  the  Plaintiff,  the  Plaintiff  has  clearly  no 
right  to  take  advantage  of  that  expenditure,  without  making  any  allowance  ;  and 
therefore  the  Court  will  not  interfere  but  on  such  terms,  although  there  is  no  doubt 
that  a  Court  of  Equity  may  interfere  in  cases  where  a  writ  of  partition  would  not  lie 
at  common  law. 

The  Court,  therefore,  ordered  a  reference  to  [520]  the  Deputy  Remembrancer  to 
take  an  account  of  what  had  been  expended  necessarily  or  with  the  concurrence  of  the 
Plaintiff. 

12th  Feb. — The  Plaintiff  now  filed  a  supplemental  bill,  st<ating  the  former  pro- 
ceedings, and  charging  that  the  Defendant  had  received  various  sums  of  money  to  a 
considerable  amount,  during  the  period  of  his  occupation,  for  rent ;  and  that  he  had 
done  great  damage  to  the  property  by  waste  and  bad  management :  and  he  prayed, 
in  addition  to  the  account  already  ordered  to  be  taken,  a  further  account  of  what  the 
Defendant  had  received  and  of  what  was  due  to  the  Plaintiff' on  the  whole. 

nth  Nov. — To  that  bill  the  Defendant  demurred  generally. 

Matthews,  in  support  of  the  demurrer,  submitted  that,  as  the  matters  of  the 
supplemental  bill  must  all  have  arisen  and  been  known  to  the  Plaintiff  before  the  time 
of  filing  the  original  bill,  the  supplemental  bill  was  demurrable  ;  for  the  Plaintiff's 
only  course  was  to  amend  before  the  cause  was  brought  to  a  hearing,  and  he  had  no 
right  so  to  make  a  new  case.  For  that  proposition  he  cited  Mitford's  Treatise 
(page  165,  (3d  edition)),  where  it  is  so  stated,  referring  to  the  case  of  Baldwin  v. 
Mackoimi  (3  Atk.  817).  In  this  case,  the  Defendant  had  by  his  answer  given  full 
notice  to  the  Plaintiff  of  the  merits  of  [521]  his  defence,  and  they  might  have  been 
met  by  amendments. 

Fonblanque  and  Meggison,  in  support  of  the  bill,  contended,  that  the  proper  mode 
of  supplying  the  defects  of  a  suit  is  expressly  stated  by  Lord  Redesdale  (a),  to  be  by 
supplemental  bill.  He  says,  "  Where  the  imperfection  of  a  suit  arises  from  a  defect 
in  the  original  bill,  or  in  some  of  the  pleadings  upon  it,  and  not  from  any  event 
subsequent  to  the  institution  of  the  suit,  it  may  be  added  to  by  a  supplemental  bill 
merely."  He  also  says,  "  And  this  may  be  done  as  well  after  as  before  a  decree  ;  and 
the  bill  may  be  either  in  aid  of  the  decree,  that  it  may  be  fully  carried  into  execution, 
or  that  proper  directions  may  be  given  upon  some  matter  omitted  in  the  original  bill, 
or  not  put  in  issue  by  it,  or  the  defence  made  to  it."  Gooduin  v.  Goodwin  (3  Atk.  371.) 
This,  they  urged,  was  precisely  the  object  of  the  present  bill ;  and  it  would,  on  the 
facts  stated,  be  an  injustice  if  the  prayer  could  not  be  effected  where  the  proceedings 
are  in  such  a  state  that  the  original  bill  cannot  be  amended  for  the  purpose.  Jonex  v. 
Jmies  (3  Atk.  111).  Dornifr  v.  Fortescue  (ibid.  133).  They  also  referred  to  Mitford's 
Treatise  on  Pleading,  p.  "262,  263,  for  the  same  doctrine. 

The  Court,  after  much  consideration  and  enquiry  if  any  thing  resembling  this  case 

(a)  Treatise  on  Equity  Pleading,  pp.  48,  49. 
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could  lie  [522]  montioned  as  having  occurred  in  practice,  determined  that  the 
demurrer  should  he  allowed  ;  for,  they  observed,  that  however  just  it  might  l)e  that 
the  account  shotild  be  extended  as  prayed,  this  could  not  be  the  proper  course  for 
obtaining  that  end.  The  Plaintitl'  should  either  have  amended  his  bill  on  the  Defen- 
dant's answer  coming  in,  or  at  lea.st  he  should  have  applied  to  the  Court  for  leave  to 
amend  or  to  tile  a  supplemental  bill  in  an  earlier  stage  of  the  proceeding.  Parties 
could  never  be  secure  in  possessing  a  decree  if  this  practice  were  allowed  in  a  case 
like  the  present,  where  theie  was  nothing  like  surprize  :  and  there  would  be  no  end 
of  supplemental  bills. 

Per  Curiam.     Demurrer  allowed. 

Allan  and  Others  v.  Copeland  and  Others.  Demurrer  in  Equity.  Friday, 
17th  Nov.  1820. — A  bill  filed  by  underwriters  for  a  discovery  and  a  commis- 
sion to  examine  witnesses  abroad,  and  an  injunction  to  restrain  proceedings  at 
law  against  them  on  the  policy  in  the  mean  time — praying  general  relief,  is  not 
a  bill  for  discovery  merely,  but  for  relief :  and,  as  relief,  by  ordering  the  policy  to 
be  delivered  up,  might  be  decreed  on  the  hearing,  the  Court  held,  that  such  a 
bill  was  not  demurrable  as  being  a  bill  for  discoveiy,  praying  relief,  for  which 
there  was  no  equity,  because  it  was  substantially  a  bill  for  relief  also. 

[Referred  to.  Hellish  v.  Richardson,  1823,  12  Price,  533.] 

The  Plaintiflfs  filed  this  bill  for  a  discovery  and  a  commission  for  the  examination 
of  witnesses  on  the  coast  of  Afi'ica,  and  other  parts  beyond  seas,  and  for  an  injunction 
in  the  mean  time  to  restrain  the  Defendants  from  proceeding  in  [523]  actions  at  law 
commenced  by  them  against  the  Plaintifl's,  and  for  further  relief  generally. 

The  action  was  brought  against  underwriters  for  the  amount  of  their  subscriptions 
to  a  policy  of  insurance,  on  a  ship  and  her  return  cargo,  lost  at  sea. 

The  bill  charged,  in  substance,  fraud  and  collusion,  and  that  the  ship  was,  in  fact, 
lost  before  she  had  bartered  or  parted  with  her  outward-bound  cargo,  and  whilst  pio- 
ceeding  on  her  voyage  to  the  coast  of  Afiica  :  and  it  suggested  that  the  Plaintitls' 
names  ought  to  be  struck  out  of  the  policy. 

A  demurrer  was  put  in  on  the  part  of  two  of  the  Defendants  to  the  bill,  assigning 
for  cause,  that  the  Complainants  had  not,  by  their  bill,  made  such  a  case  as  entitled 
them  to  any  relief  in  a  Court  of  Equity  against  the  Defendants — and  that  the  bill  was 
not  such,  in  form  and  substance,  as,  according  to  the  rules  and  practice  of  the  Court, 
entitled  the  Complainants  to  any  relief,  or  to  any  discovery  against  ttiem,  itc. — with 
the  common  conclusion. 

7th  Nov. — Spence,  for  the  demurrer,  now  contended  that  the  prayer  for  I'clief  had 
rendered  this  liill  for  a  discovery  demurrable.  He  submitted,  that  the  (|uestion  would 
depend  entirely  on  the  encjuiry  whether  this  was  in  cfl'ect  a  bill  for  a  di.scovcry  or  a 
bill  for  relief,  insisting  that  it  was  a  bill  for  [524]  discovery,  with  a  prayer  for  relief 
to  which  the  Cf)mplainants  were  not  entitled  in  Iviuity,  on  their  case  as  stated  l)y  the 
bill ;  and  having  no  merits,  it  might  be  taken  advantage  of  by  general  demurrer:  and 
he  cited  Price  v.  .I(iiiU!<  (2  V>vo.  Ch.  Ca.  319),  and  Collin  v.  Svnyne  (i  ibid.  480),  as 
establishing  that  a  bill  for  a  discoveiy,  piaying  relief,  was  demurrable. 

Fonblanque  and  Kaithby,  for  the  bill,  insisted  that  this  was  cfl'ectually  a  bill  for 
relief,  anrl  was  supported  by  the  merits  disclosed.  They  submitted,  that  relief  was 
of  two  kinds,  —  final  and  .-uicillary  ;  and  in  this  case  the  Plaintid's  spccilically  pr;iyed 
ancillary  I'clief,  and  such  furthei-  and  other  relief  as  the  Court  shoukl  think  their  case 
required  —  and  they  insisted,  that  discovery  and  an  injunction  were,  in  fact,  relief. 
They  cited  the  case  of  Brandov  v.  !<andx  (2  Ves.  jnn.  nH),  as  being  precisely  in  point, 
and  an  autliority  dotermining  that  this  demurrer  could  not  be  sustained,  for  tli.il  .u 
prayer  for  discovery  and  genci'al  relief  ailoi'ded  no  foundation  for  denun'rer. 

Spence,  in  reply,  urged  that  the  case  cited  was  of  very  dou))tful  authority,  anil 
that  the  ett'ect  of  such  a  mode  of  pleading,  if  permitted,  would  be  to  embarra.ss  a 
])efendant,  and  fix  him  with  costs,  hy  giving  to  a  bill,  substantially  for  relief,  the 
shape  and  form  of  a  bill  for  discovery. 

The  Court  (consisting  of  Barons  Graham  and  [525]  Wood)  took  time  to  consider, 
suggesting  that  they  would  consult  with  the  Lord  Chief  lliron  in  the  mean  time, 
liefore  they  delivered  judgment. 
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Graham,  Baron,  now  delivered  the  opinion  of  the  Court. 

After  stating  the  circumstances  of  the  case,  his  Lordship  observed  :  This  may  be 
a  case  wherein,  upon  the  hearing,  the  Court  might  think  fit  to  order  the  policy  of 
insurance  to  be  delivered  up  ;  and  there  is  a  general  prayer  in  the  bill  for  relief.  The 
demurrer  is  founded  on  the  Plaintiffs'  having  no  equity  for  relief,  and  therefore  it 
extends  to  the  discovery  :  and  the  question  is,  as  was  said  in  the  argument,  whether 
this  is  a  bill  for  discovery  or  relief.  Our  first  impression,  certainly,  was  that  it  was  a 
bill  for  discovery  ;  and  a  strong  case  was  cited  {Brandon  v.  Sands)  to  shew  that  a  bill, 
praying  general  relief,  might  still  be  a  bill  for  a  discovery  only.  I  was  somewhat 
staggerecl  by  that  case  at  the  time  ;  but,  on  examining  it,  it  stands  on  very  clear  and 
di.stinct  grounds.  That  case  has  often,  since  its  determination,  been  referred  to,  as 
establishing  a  precedent.  On  being  looked  at,  however,  it  will  be  found  to  be  one  of 
particular  circumstances.  The  bill  there  was  not  tiled,  as  in  this  case,  by  a  party 
Defendant  in  an  action  at  law,  but  by  a  plaintifl',  in  aid  of  an  action  brought  by  him 
to  recover  back  money  won  at  play  which  could  not  be  recovered  in  equity  but  only 
at  law.  That  bill,  therefore,  could  only  have  been  filed  to  olitain,  through  the  medium 
of  [526]  a  Court  of  Equity,  a  disclosure  of  the  circumstances  under  which  the  money 
lost  had  been  paid. 

In  that  case  it  was  quite  impossible  to  say  that  that  was  a  bill  for  relief,  because 
there  could  have  been  none  afiorded  by  the  Court  of  Equity  ;  and  therefore  it  was 
that  Lord  Loughborough  held,  that  it  could  not  be  considered  a  bill  for  relief.  Under 
the  circumstances  of  that  case,  the  statute  (9  Ainie,  ch.  14,  sec.  3)  gives  the  bill  for 
discovery,  and  the  party  requires  no  relief,  nor  can  he  have  any.  We  cannot  say,  that 
that  is  the  case  here  ;  because  he  may,  in  fact,  be  ultimately  relieved  by  this  suit :  and 
therefore  this  may  well  be  taken  to  be  a  bill  for  relief,  and  also  fo)'  a  discovery.  In 
this  case,  therefore. 

The  demurrer  must  be  over-ruled. 

Blackboukn,  Administrator,  &c.  v.  Ogle.  Monday,  20th  Nov.  1820. — If  a  debtor 
who  has  become  bankrupt,  and  obtained  his  certificate,  make  a  promise  afterwards 
to  a  creditoi-  to  pay  him  at  a  future  day  the  debt  which  was  due  to  him  before 
the  bankruptcy,  he  not  only  revives  the  debt,  and  thereby  renders  himself  liable 
to  be  sued  for  its  recovery,  but  he  may  be  held  to  bail  in  an  action  against  him, 
founded  on  the  demand  so  revived  by  the  subsequent  pi'omise  ;  because,  as  it 
becomes  a  good  debt,  recoverable  at  law,  it  must  have  all  the  incidents  of  a  legal 
debt,  and  all  the  ordinary  modes  of  proceeding  to  recover  it  are  open  to  the 
creditor. — So  held  by  this  Court,  on  the  authority  of  the  subjoined  cases,  not- 
withstanding the  decisions  of  the  Court  of  King's  Bench  in  Baihij  v.  Dillon 
(2  Burr.  7.36),  and  Il'ilson  and  Another  v.  Kemp  (3  M.  &  S.  59.5);  and  therefore 
they  refused  to  order  a  bail-bond  entered  into  by  a  Defendant,  under  such 
circumstances,  to  be  cancelled. 

Jervis  had  obtained  a  rule  in  this  case  on  the  part  of  the  Defendant,  that  the 
Plaintifl"  should  [527]  shew  cause  why  the  bail-bond  given  by  the  Defendant  in  this 
cause  to  the  Sherifi'  of  Middlesex  should  not  be  cancelled,  on  the  Defendant's  entering  a 
common  appearance,  and  why  the  proceedings  against  the  Sheriff  should  not  be  stayed. 

The  affidavit  of  the  Defendant  on  which  the  application  was  made  stated,  that  the 
cause  of  action  (if  any)  accrued  in  the  year  1803  or  1804,  on  a  debt  claimed  to  be  due 
to  the  intestate,  who  was  then  an  innkeeper,  for  furnishing  the  voters  of  Boston,  in 
the  interest  of  the  Defendant,  then  a  candidate  for  that  borough,  with  refreshments. 
The  atfidavit  proceeded  to  deny  the  Defendant's  liability,  and  stated  that,  in  the  year 
1804,  the  Defendant  (then  a  merchant  at  Liverpool)  became  a  bankrupt,  and  obtained 
his  certificate  in  July  1806.  The  Deponent  finally  stated  that,  in  the  month  of 
October  last,  he  was  arrested  at  the  suit  of  the  Plaintiff  foi-  7641.,  and  that  he  thereupon 
entered  into  a  bail-bond  &c. 

In  opposition  to  the  rule,  an  atfidavit  was  filed,  stating  that  within  six  years  (in 
July  1817)  the  Deponent,  by  the  direction  of  the  Plaintiff,  delivered  to  the  Defendant 
a  bill  of  particulars  of  the  Plaintirt"s  demand,  the  balance  being  7641.  due  to  the  estate 
of  the  intestate — that  the  Defendant  then  promised  to  pay  the  amount,  and  authorized 
the  Deponent  to  call  on  a  third  person,  to  require  payment,  on  behalf  of  the  I)efen- 
dant,  of  part  of  the  money,  requiring  time  for  the  [528]  payment  of  the  remainder. 
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which  the  Deponent  agreed  to.  The  affidavit  concluded  by  stating,  that  the  person 
to  whom  the  Deponent  was  so  referred  did  not  pay  any  part  of  the  money,  and  that 
he  informed  the  Deponent  that  he  had  no  effects  of  the  Defendant. 

On  the  part  of  the  Defendant,  in  support  of  the  rule,  Jervis  submitted,  that  a 
bankrupt  who  had  obtained  his  certificate  could  not  be  held  to  bail  for  a  debt  due 
from  him  before  his  bankruptcy,  even  although  he  may  have  promised  subsequently 
to  pay  it ;  and  he  relied  ou  the  authority  of  the  case  of  Bailey  v.  Dillon  (2  Burr.  73G), 
where  the  Court  discharged  a  person  arrested  under  the  same  circumstances  upon 
common  bail,  on  the  authority  of  a  case  of  Turner  v.  Schomlienj  (2  Stra.  1233),  holding 
that  the  pronii.se  was  no  new  consideration,  but  the  old  debt(c) :  and  in  the  case  from 
Burrow,  Lord  Mansfield  rests  the  determination  on  the  fair  ground  that  it  would  be 
taking  advantage  of  the  bankrupt's  conscientiousness  to  use  it  against  conscience. 

In  the  case  of  inison  and  Another  v.  Kemp  (3  Maul.  &  Sel.  595),  a  Defendant  who 
had  been  arrested,  was  discharged  upon  filing  common  bail,  on  the  same  principle, 
which  the  Court  there  fully  recognizes.  That  was  a  case  of  an  insolvent  debtor 
making  a  positive  promise,  after  he  had  been  discharged  [529]  under  an  insolvent 
debtor's  act,  to  pay  the  very  debt  of  which  he  had  been  thereby  discharged  ■'• '. 

lie  therefore  insisted  that  the  bail  of  the  Defendant  in  this  case  was  entitled  to 
be  discharged  on  his  entering  a  common  appearance. 

Pai'ke,  who  opposed  the  rule,  contended,  on  the  contrary,  that  the  Defendant  had 
been  legally  arrested — that  the  subsequent  promise  to  pay  had  revived  the  debt,  anti, 
consequently,  all  its  legal  incidents,  restoring  to  the  creditor  by  the  revival  of  the 
tlebt  itself,  all  his  remedies  for  the  recovery  of  it  by  law,  of  which  the  proceeding  by 
holding  the  debtor  to  bail  was  one. 

In  opposition  to  the  authority  of  the  case  of  Builei/  v.  Billmi,  cited  from  Burrow, 
ho  relied  on  the  authority  of  a  much  more  recent  case,  referred  [530]  to  by  Mr.  Tidd, 
in  the  last  edition  of  his  Treatise  on  Practice,  by  the  name  of  Drew  v.  Jejlerics  {a), 
(II.  2G  Geo.  III.  K.  B.),  where  it  is  cited  by  him  in  support  of  this  proposition  :  "It 
is  settled  that  a  bankrupt  may  be  arrested  upon  a  subsequent  promise  for  a  debt 
contractetl  previous  to  his  bankruptcy." 

He  also  cited,  in  answer  to  the  other  cases,  those  of  Halt  v.  Ferdier  (2  Blackst.  72-1), 
and  llorton  v.  Moggridcje  (G  Taunt.  5G3),  in  both  of  which  it  was  held  that  a  discharged 
insolvent  debtor  might  be  held  to  bail  upon  a  debt  due  before  his  discharge,  when 
revived  by  a  sultsequcnt  promise  to  pay  it. 

It  was  therefore  sulimitted  that  this  rule  ought  to  be  discharged  with  costs. 

The  Court  were  at  first  very  strongly  disposed  to  make  the  rule  absolute,  on  the 
authority  of  the  cases  of  Bailey  v.  Dillon  and  IFiUon  v.  Junij),  which  they  considered 
forcibly  in  point,  particularly  the  former;  but  they  suspended  their  ultimate  deter- 
mination. On  a  subsequent  day,  however,  having  been  fur'nished  by  Mr.  Justice 
HurrdUgh  with  the  subjoined  MSS.  notes  of  the  cases  of  Drew  v.  Jefferies,  and  Best 
V.  JlarLer,  which  were  read  in  Court  by  Mr.  Baron  Garrow,  as  the  [531]  foinidation 
of  their  determination  in  discharging  the  rule,  they  pronounced  the 

Kule  discharged  *\ 

(f)  Sec  also  Trueman  v.  Fenton,  2  Cowp.  549,  and  Fanl  v.  Chilton,  2  Bl.  708. 

*•  The  Court  of  King's  Bencli  in  that  decision  notice  a  pro])osition  put  by  Mi\  Tidil 
in  his  Book  on  Practice,  (5th  edition,  p.  207)  that  insolvent  dclitors,  who  have  been 
discharged  under  insolvent  acts,  may  be  arrested  for  prior  debts  on  subsequent  promises 
to  pay  them,  citing  Best  v.  Barber  (post,  p.  533),  and  they  distinguish  that  case  as 
being  inajiplicable,  because  it  was  not  a  motion  to  dischaige  the  person,  but  to  set 
aside  an  execution  against  the  goods  of  the  debtor ;  and  on  that  account,  perhaps,  it 
is  now  stated  (in  the  7th  edition  of  that  work),  that  an  insolvent  debtor,  wdu>  has 
taken  the  benefit  of  the  5t  Geo.  3,  c.  28,  is  not  liable  to  be  arrested  on  a  subsecpient 
|ii-()misc;  and  he  cites  the  case  of  irUxon  v.  Kciiiji,  omitting  altogether  that  of  Ilrsl  v. 
lUuhir  (or  lUnicr).  It  will  be  found,  however,  on  reading  that  case,  that  the  judgment 
proceeds  on  the  pi-inciple  originally  a.sserted  by  Mr.  'I'idd. 

(a)  1  Tidd's  Practice,  page  231  *. 

*2  i„  the  case  of  Hesse  v.  Stevenson  (1  New  Rep.  134),  the  general  principle  that  the 

*  That  case  will  be  found  in  a  note  innnediately  following  this,  as  it  was  furnished 
to  the  Court  by  Mr.  Justice  Burrough,  by  whom  it  is  very  clearly  and  succinctly  stated. 
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B.  E.,  Hilary  Term,  1786. 

Drew  v.  .Tefferies.  1820. — A  bankiupt  who  has  obtained  his  certificate,  if  he 
afterwards  promise  to  pay  a  creditor  a  debt  due  from  him  Ijefore  his  bankruptcy, 
revives  the  creditor's  right  to  sue  him,  and  he  may  be  arrested  on  such  promise. 

Motion  to  discharge  Defendant,  he  having  become  bankrupt  and  obtained  his 
certiiicate,  and  the  debt  having  been  contracted  before  the  bankruptcy. 

Cause  shewn  by  Mr.  Jekyll,  that  Defendant  had,  several  times  since  the  bank- 
ruptcy and  certificate,  pi'omised  to  pay  the  debt. 

[532]  Mr.  Justice  Buller  referred  to  the  case  of  Best  v.  Barker*'^,  as  decisive  of  the 
question. 

Mr.  Gibbs,  for  the  rule,  contended  that  still  the  Defendant  should  be  discharged 
on  common  bail.  He  mentioned  Bailei/  v.  Dilhn  (2  Bur.  7.37),  as  in  point,  and  said 
that,  in  that  case,  Foster,  J.  said  the  case  of  Turner  v.  Schomber^  (2  Stra.  1233), 
determines  the  point  as  to  bail. 

Mr.  .Justice  Buller.  If  it  is  a  debt  in  law,  how  can  the  Court  say,  he  shall  not 
be  held  to  bail  I 

Lord  Mansfield.  How  far  would  you  carry  it  ?  Is  he  not  to  be  taken  in 
execution  ? 

Rule  discharged. 

[533]     B.  R.,  Michaelmas  Term,  1782. 

Best  v.  Barker.  1820. — The  Court  refused  to  set  aside  an  execution  against  the 
goods  of  a  person,  who,  having  been  discharged  under  the  Insolvent  Debtors' 
Act,  gave  a  note  to  his  creditor,  the  Plaintiff,  for  the  part  of  the  debt  which  was 
not  paid  under  the  assignment :  holding,  that  where  the  remedy  is  taken  away 
and  not  the  debt,  the  debt  may  still  be  the  ground  of  a  future  promise  or 
security. 

An  insolvent  debtor,  after  his  discharge  under  the  act,  gave  a  note  to  the  plaintiff 
for  the  part  of  the  debt  that  was  not  paid  under  the  assignment. 

Motion  [by  Mingay  *-]  to  [set  aside  an  execution  against  his  goods,  which 

Erskine  opposed.] 

The  Court  took  time  to  consider  of  it. 

right  to  arrest  is  incident  to  the  right  to  sue  is  recognized  ;  but  there  is  a  distinction 
taken  hy  the  Court  in  giving  judgment  in  that  case,  which  implies  a  doubt  whether 
there  may  not  exist  at  least  one  exception,  and  that  is,  where  a  Plaintiff  sues  a 
Defendant,  on  a  judgment,  for  the  residue  of  the  sum  recovered  after  he  has  levied  a 
part  of  the  money  under  a  fieri  facias,  and  had  arrested  him  in  the  original  action. 

In  that  case  the  Defendant  was  arrested  on  a  judgment  recovered  for  19.54:1.,  after 
4001.  of  the  money  had  been  levied  under  a  fieri  facias.  In  support  of  the  rule  which 
had  been  obtained,  requiring  the  Plaintiff'  to  shew  cause  why  the  Defendant  should 
not  be  discharged  on  entering  a  common  appeai'ance,  it  was  urged  that  the  proper 
course  of  proceeding,  on  the  part  of  the  Plaintift',  was  to  have  sued  out  a  capias  ad 
satisfaciendum,  and  that  it  was  oppressive  to  arrest  the  Defendant  under  such 
circumstances. 

The  Court  said  that,  assuming  that  the  Plaintiff'  had  a  right  to  bring  the  action 
thei-e  seemed  to  be  no  reason  why  he  might  not  hold  the  Defendant  to  bail,  having 
ne\er  before  arrested  him  for  the  same  debt. 

*i  This  is  the  case  before  alluded  to  (called  Be.sl  v.  Barber '\).  See  the  note  of  it  in 
the  next  page. 

*2  The  parts  within  brackets  are  no  part  of  the  learned  Judge's  note,  which  was  in 
blank  in  that  respect.  The  omission  is  thei-efore  supplied  by  what  was  stated  to  have 
been  the  fact,  so  far,  by  Mr.  Justice  Le  Blanc,  after  the  judgment  of  the  Court  had 
delivered  by  Lord  Ellenborough,  in  the  case  of  Wilson  v.  Kemp,  3  Maule  &  Selw.  .597. 

t  This  case  was  also  furnished  by  Mr.  Justice  Burrough. 
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On  iinother  day  Lord  Mansfielu  said,  "Where  the  remedy  is  token  away,  and 
not  the  debt,  the  debt  is  a  debt  in  conscience,  like  the  case  of  a  debt,  barred  hy 
the  statute  of  Limitations,  and  it  may  be  the  grounds  of  a  future  promise  or  security." 

[534]  Xavi.ou  v.  Christie.  Wednesday,  22d  Nov.  1820.— The  Court  will  not 
restrain  a  party  (by  injunction)  from  taking  out  execution  on  a  warrant  of 
attornc\-,  on  an  aifidavit  of  merits,  and  that  irreparable  injury  might  be  sus- 
tained before  the  common  injunction  could  be  obtained. — The  Court  of  Law 
would  grant  relief  on  equitable  grounds  in  such  a  case. 

Fonblanque  moved,  on  certificate  of  bill  filed,  and  affidavit  of  merits,  before  answer, 
for  an  injunction  to  restrain  the  Defendant  from  taking  out  execution  on  Plaintifl''s 
warrant  of  attorney,  on  the  ground  that  irreparable  injury  might  be  done  before  the 
common  injunction  could  be  obtained.  It  was  admitted  that  there  were  no  cases  in 
])oint  to  authorize  this  application,  but  several  in  the  recollection  of  the  Bar  in  which 
the  present  Chancellor  and  Vice  Chancellor  had  granted  this  motion,  holding  that  the 
case  of  a  warrant  of  attorney  was  an  excepted  case.  One  was  mentioned  wherein  a 
Plaintiti',  having  given  a  warrant  of  attorney  under  a  misconception  that  ho  owed  the 
Defendant  a  balance,  made  a  similar  motion  on  certificate  of  bill  filed  and  aflidavit  of 
merits,  (Itefore  answer)  and  it  was  stated  to  have  been  granted  by  Lord  Eldon  ;  but 

The  Court  refused  the  motion. 

Wood,  Baron,  said  the  Court  of  Law  would,  on  equitable  grounds,  grant  relief*. 

[535]  SuTCLiFFE  AND  Other.s  V.  GREENWOOD.  Wednesday,  22d  Nov.  1820. — A 
plea  to  an  action  of  trespass  for  breaking  Plaintirt''s  close,  that  over  and  across 
&c.  was  a  common  and  public  highway,  for  ite.  to  pass  along  at  pleasure,  paying 
a  certain  toll,  is  not  inconsistent  or  contradictory,  particularly  if  not  said  to  be 
immemorial,  for  it  may  be  a  highway  created  by  act  of  Parliament. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the  close  of  the  Plaintifi's, 
"to  wit,  a  certain  close,  being  a  pi'ivate  road,"  situate  ifec.  and  breaking  down  and 
destroying  a  certain  gate,  then  standing  and  being  in  the  same  close.  The  Defendant 
pleaded,  first,  the  general  issue.  Second,  That  over  and  across  the  locus  in  quo  was 
a  certain  common  and  public  highway  for  all  the  liege  subjects  to  pass  along  at  pleasure  ; 
that  the  gate  obstructed  a  free  passage,  wherefore  the  Defendant  prosti-ated  it.  Third, 
That  over  and  across  the  locus  in  (juo  was  a  certain  common  and  pul)lic  highway  for 
all  the  liege  subjects  to  pass  along  at  pleasui'e,  paying  a  certain  toll  in  that  behalf,  at 
a  certain  toll-hou.sc  erected  near  to  and  on  the  said  road;  that  Defendant,  having 
tendered  the  toll  therefore  payable,  passed  along  the  said  road  ;  and,  because  the  said 
gate  obstructed  a  free  passage,  and  because  the  gate-keei)er  refused  to  open  it  notwith- 
standing the  said  toll  was  tendered  to  him.  Defendant  prostrated  it,  and  so  committed 
the  supposed  trespasses  complained  of. 

Keplication  joined  i.ssue  on  the  first  plea ;  as  to  the  second  plea,  the  Plaintifi's 
denied  the  light  of  road  ;  and,  as  to  the  third  plea,  denied,  the  tender :  and  issues 
were  joined  thereon. 

The  cause  was  tried  at  the  last  assizes  for  the  [536]  county  palatine  of  Lancaster, 
and  a  verdict  was  entered  for  the  Plaintifi's  on  the  first  and  second  issues,  and  for  the 
Defendant  on  the  third  and  last. 

Alexander  (with  whom  was  Scarlett)  (jbtained  a  I'ule  to  show  cause  why  judgment 
should  not  be  enterc^d  for  the  Plaintifi's  in  this  cause  on  the  first  and  second  issues, 
notwithstanding  the  verdict  for  the  Defendant  on  the  bust  issue,  on  the  gi'ound  that 
tlie  justification  therein  |)lea(lcd  was  insullicient  in  law,  being  inconsistent  and  contra- 
dictory in  terms,  as  that  (ujuld  not  lie  a  common  ])ubli(;  highway,  passable  at  plea.sure, 
tor  proceeding  along  which  the  passenger  was  bound  to  pay  a  certain  toll. 

Aldei'son  now  shewed  cause.  He  sulimitled  that,  as  the  point  put  in  issue  was 
a  subject-matter  of  proof,  and  as  it  would  have  been  a  variance  if  not  proved  ;is  laid, 
it  was  necessary  to  state  it  according  to  the  fact.     IIo  cited  Bolt  v.  SlenncU  (ti  Term 

*  See  the  case  of  Anncukii  v.  Hooker,  reported  in  a  note  to  Fmnfch/n  v.  Tliniiun, 
o  Meriv.  226. 
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Ivep.  606),  wheie  a  plea,  b\'  way  of  justification  to  an  action  of  trespass,  that  the  quay 
was  a  public,  open,  and  lawful  quay,  for  landing  &c.  for  a  reasonable  compensation  to 
be  paid  to  the  owner  :  Aspindall  v.  Brown  (b). 

In  this  case  the  Defendant  only  justifies  against  the  owner  of  the  soil. 

The  Court  called  upon  Alexander  to  support  his  rule. 

[537]  The  question  is  certainly  merely  technical.  It  is  whether  the  allegation  in 
the  last  plea,  of  the  road  in  question  being  "  a  common  and  public  highway,"  and  yet 
that  passengers  are  liable  to  toll,  be  not  repugnant  in  itself,  and,  consequently,  the 
plea  bad  1 

It  is  an  established  maxim  in  pleading,  that  every  thing  shall  be  taken  most  strongly 
against  the  person  by  whom  it  is  alleged  : — In  other  words,  that,  if  the  meaning  of 
the  expressions  used  be  equivocal,  they  shall  be  construed  most  strongly  against  the 
party  pleading  them  ;  for  it  is  to  be  intended,  that  every  one  states  his  own  case  as 
favourabh'  as  possible.  Now,  every  definition  of  "  a  common  and  public  highway  " 
that  is  to  be  found  in  the  books  contains,  as  a  material  ingredient,  the  quality  of  its 
being  common  to  all  persons  :  by  which  must  be  understood  the  free  and  unrestrained 
right  of  using  it  at  all  times,  without.being  subject  to  any  pecuniary  or  other  imposition. 
It  seems,  therefoie,  to  follow  as  a  necessary  consequence,  that  where  a  right  of  passage 
can  only  be  enjoyed  upon  payment  of  toll,  the  road  does  not  come  within  the  strict 
and  legal  sense  of  the  words  'a  common  and  public  highway."  The  Defendant, 
therefore,  has  justified  under  a  right,  which,  in  the  eye  of  the  law,  has  no  existence, 
and  his  last  plea,  setting  forth  such  a  justification,  is  repugnant  in  itself,  and  no  judg- 
ment can  be  pronounced  upon  it.  The  plaintiti'  is  therefore  entitled  to  enter  up  judg- 
ment on  the  first  and  second  issues,  notwithstanding  the  verdict  for  the  Defendant 
on  the  last. 

[538]  B}-  the  Court.     The  third  plea  is  good,  and  the  rule  must  be  discharged. 

Wood,  Baron.  The  description  is  perfectly  consistent  with  the  road  being  a 
turnpike-road  ;  particularly  where  it  is  not  alleged,  as  here  it  is  not,  to  have  been  a 
public  highway  from  time  immemorial.  It  may  be  a  highway  created  by  act  of 
Parliament. 

Kule  discharged. 

Andrews,  Assignee  of  Pain,  i:  Bond.  Saturday,  2.5th  Nov.  1820. — Where  a  Plaintiff 
has  been  nonsuited,  on  the  ground  that  a  notice  of  set-off'  had  given  sufficient 
information  of  the  sum  intended  to  be  set  oft'  against  the  demand,  and  that  the 
Defendant  was  not  precluded  by  his  particulars  of  set^oft",  from  entering  into  a 
proof  of  a  counter  demand  not  stated  there ;  and  that  nonsuit  was  afterwards  set 
aside,  the  Court  (considering  that  he  was  precluded)  and  a  new  trial  granted, — if 
before  the  second  trial  the  Defendant  obtain  leave  to  amend  his  particulars,  so 
as  to  obviate  the  objection  taken  before,  upon  payment  of  costs,  the  Plaintift"  is 
not  entitled  to  be  paid  the  costs  of  the  first  trial,  previous  to  and  as  the  terms  of 
the  amendment :  and  the  Court  would  not,  under  such  circumstances,  order  the 
Master  to  review  his  taxation,  on  the  objection  that  he  had  allowed  the  Plaintift" 
only  20s.,  the  costs  of  a  common  amendment.  The  costs  of  the  former  trial 
ordered  to  abide  the  event  of  the  cause. — The  Court,  on  discharging  an  order 
granted  to  shew  cause,  refused,  under  the  circumstances,  to  give  the  successful 
party  the  costs  of  the  application.  ■ 

The  Plaintift'  in  this  case  had,  in  last  Easter  Term,  made  absolute  an  order  for 
setting  aside  a  nonsuit  which  had  been  directed  in  an  action  brought  by  him  against 
the  Defendant  (vide  ante,  page  213),  on  the  ground  that  the  Defendant  had  not 
confined  himself,  in  his  proof  of  a  sum  claimed  by  way  of  set-oft",  within  the  particulars 
delivered  by  him  of  the  subject-matter  of  his  notice  of  set-oft"  against  the  Plaintift''s 
demand.  In  Trinity  Term  following,  the  Defendant  obtained  an  order  of  Mr.  Baron 
Garrow  (who  had  attended  at  [539]  chambers  by  the  agents  of  both  parties,  on 
summons)  that  he  might  be  at  liberty  to  amend  such  particulars,  by  introducing 
therein  a  sum  of  341.  for  money  had  and  received,  and  341.  upon  an  account  stated. 
It  was  then  urged,  however,  on  the  part  of  the  Plaintiff,  that,  in  consideration  of  the 
situation  in  which  the  parties  stood  in  this  case,  in  consequence  of  a  new  trial  having 

(i)  3  ibid.  265,  and  cited  iu  2  Wms.'s  Saunders,  Rex  v.  Sloughtoii,  158,  note  4. 
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been  oidcrcd,  upon  this  very  ground  of  the  restrictive  effect  of  the  particulars  as  they 
were  originally  delivered,  the  Plaintiff  ougiit,  on  being  permitted  to  amend  in  the 
way  so  proposed,  to  be  subjected  to  the  terms  of  first  paying  the  costs  of  the  former 
trial ;  for  otherwise  the  consequence  of  allowing  the  Defendant  to  amend,  in  so  material 
a  respect,  in  this  stage  of  the  proceedings,  would  be  that  the  Plaintiff  would  have  to 
pay  the  costs  of  the  nonsuit  in  all  eve'nts,  although  the  Court  had  determined  by 
sending  the  cause  to  a  new  trial,  that  he  ought  not  to  have  been  nonsuited  ;  whereas, 
if  the  Defendant  had  not  been  permitted  to  go  into  a  defence  which  he  had  no  right 
to  avail  himself  of  at  the  trial,  because  he  had  prevented  the  Plaintiff,  by  the  particulars 
of  set-off  delivered  by  him,  from  preparing  to  meet  it,  the  Defendant  must,  or  at  least, 
might  have  failed,  and  in  that  case  he  would  have  had  to  pay  the  costs  in  the  result 
of  the  first  trial,  if  the  cause  had  gone  to  the  Jury  on  the  point  to  which  the  particulars 
then  delivered  had  at  that  time  confined  the  proof  of  the  subject-matter  of  the  set-otl". 
The  learned  Baron,  however,  gave  the  Defendant  leave  to  amend  his  particulars,  upon 
payment  of  costs. 

[540]  I'pon  the  ta.xation,  the  Plaintiff  attended  the  Master  with  his  bill  of  costs 
of  the  first  trial,  and  of  the  application  to  set  aside  the  nonsuit,  but  the  Master  allowed 
only  20s.  costs  (the  costs  of  a  common  amendment)  considering  himself  not  at  liberty 
to  allow  more  without  the  oi-der  of  the  Court,  to  whom  it  was  open  to  the  Plaintiff 
to  apply. 

In  the  early  part  of  this  Term,  Merewether  obtained  a  rule,  calling  upon  the 
Defemiant  to  shew  cause,  why  the  Master  should  not  review  his  taxation  of  the  costs 
of  amendment  of  the  Defendant's  particular  of  set-off'  after  tiial  and  nonsuit,  and  rule 
obtained  for  a  new  trial.  He  submitted,  that  in  this  case,  whatever  might  be  the 
general  rule  as  to  ordering  payment  of  costs  on  granting  new  trials,  the  Plaintiff  was 
entitled,  on  the  amendment  permitted  to  the  Defendant,  to  be  paid  the  costs  of  the 
former  trial,  because  the  question  would  now  l)e  ditlerent  between  the  parties,  and 
otherwise  the  Plaintifi'  would  have  been  prejudiced  by  the  amendment,  which  had 
precluded  him  from  some  of  the  merits  of  his  original  case,  and  that  prejudice  was 
what  the  Court  had  always  been  anxious  to  prevent  in  giving  leave  to  amend.  He 
cited  Alder  v.  Chipp  (2  Burr.  75-5),  and  I'arkn-  v.  Ansell  (2  Bla.  920). 

G^iselee  now  shewed  cause.  He  urged  that  this  was  an  unusual  and  e.vtraordinary 
application,  and  ought  not  to  be  granted  in  this  in-[541]-stance,  where  there  was 
nothing  of  circumstance  to  distinguish  it  from  the  ordinary  case,  where  the  new  trial 
had  not  been  ordered  on  payment  of  costs. 

The  liOKD  Chief  B.yron.  I  see  no  reason  for  the  application.  It  does  not  appear 
that  the  Master  has  done  wrong. 

(tKAHAJI,  Baron.  The  application  is  certainly  premature.  I  know  of  no  case  in 
which  this  has  ever  been  done. 

Wood,   Baron,  of  the  same  opinion. 

(4arko\v,  Bai'on.  There  being  no  order  respecting  costs  in  making  the  rule  tor 
a  new  trial  absolute,  the  costs  of  the  formei'  trial  must  abide  the  event  nf  the  cause. 
The  Master  has  certainly  done  what  alone  he  could  do.  If  there  be  any  error  it  is 
mine.  The  only  questions  are,  whether  this  was  a  fit  case  for  allowing  the  amendment, 
and  what  costs  should  be  paid  thereon  l)y  the  Defendant.  (His  Bordshii)  staled  the 
circumstances  of  the  case  (a).)  It  was  thought  this  was  a  proper  case  for  permitting 
an  amendment;  and,  as  to  the  terras,  if  I  had  given  any  directions  about  them,  as  to 
the  amount,  (the  proper  course,  indeed,  in  that  respect,  was  that  taken — to  refer  it  to 
the  Master)  I  should  have  ordered  only  the  common  costs  in  this  case,  which  the 
Master  has  allowed. 

[542]  The  consequence  is,  that  the  paities  will  lie  in  the  same  situation  when  the 
cause   is   tried   as  they  would   have  been   before,  if   there   had   been   no  slip  in  the 
piocecdings  on  the  part  of  the  Defendant. 
Kule  discharged. 

liaselee  then  applied  for  the  costs  of  the  application  to  l)c  paid  to  the  l)efei\danl, 
which  the  Court  refused. 

(a)  See  Aiulreivs  v.  Bond,  ante,  p.  213. 
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In  the  Exchequer  Chamber. 

[Error  from  the  King's  Bench.] 

Davidsun  and  Others  v.  Case.  Nov.  27,  1820. — An  abandonment  by  owners  of 
u  captuied  ship,  insured  by  underwriters,  subscribing  a  policy  of  insurance  in  the 
common  and  ordinary  form,  on  the  ship  only,  to  such  underwriters — and  an 
abandonment  of  freight  to  other  underwriters,  subscribing  a  similar  policy  on 
freight  only  :  the  latter  does  not  give  the  underwriters  on  freight  any  legal  claim 
to  freight  earned  by  the  ship  on  her  re-capture  after  such  abandonment ;  but  all 
such  freight  belongs  to  the  abandonees  of  the  ship. — From  the  moment  the  ship 
is  abandoned  she  becomes  the  property  of  the  abandonee,  and  the  property  in 
the  ship  determines  the  right  to  freight,  as  an  incident  to  the  right  of  property 
in  the  ship. — In  other  words,  the  freight  belongs  generally  to  the  owner  of  the 
ship.     Quiere  whether  freight  is  a  subject-matter  of  abandonment? 

[S.  C.  2  Br.  &  B.  379 ;  5  Moore,  C.  P.  116,  afiinning  1816,  5  M.  &  S.  79.  Applied, 
Keith  V.  Burrows,  1877,  2  A.  C.  636,  6-56;  Midland  Insurance  Company  v.  Smith, 
1881,  6  Q.  B.  D.  567  ;  The  Red  Sea,  [1896]  p.  24.] 

The  Defendant  in  error,  an  underwriter,  with  whom  the  owners  of  the  ship 
"  Fanny  "  had  insured  the  ship,  then  on  her  voyage,  had  obtained  a  verdict  in  the 
Court  of  King's  Bench  in  an  action  of  assumpsit  for  money  had  and  received,  against 
the  Plaintiffs  in  error,  who — by  agreement  between  the  owners  and  the  underwriters 
who  had  subscribed  the  policy  of  assurance  on  the  ship,  but  not  those  who  had 
subscribed  the  policy  [543]  on  the  freight,  both  claiming  to  be  entitled,  under  the 
respective  abandonments,  to  the  earnings  of  the  ship  for  freight — had  received  and 
held  the  money  due  for  the  freight  of  the  cargo  for  the  use  of  the  parties  who  should 
establish  their  claim,  whether  the  underwriters  on  ship,  or  the  underwriters  on  freight. 

On  a  case  reserved,  the  Court  of  King's  Bench  (disseutiente  Bayley,  J.)  gave 
judgment  for  the  Plaintift'(")  i  Ijut  '^Y  leave  of  the  Court,  the  case  was  turned  into  a 
special  verdict,  in  which  the  material  facts  found  were,  that  heietofore  &c.  certain 
persons  were  the  owners  of  a  ship  called  the  "  Fanny," — that  the  said  ship  afterwards 
&c.  was  at  Rio  Janeiro,  in  parts  beyond  the  seas,  and  was  then  a  general  seeking  ship  : 
— that  whilst  at  Eio  Janeiro  she  was  loaded  with  and  took  on  board  there  a  cargo  of 
goods,  being  the  property  of  divers  and  distinct  persons,  to  be  carried  therein  upon 
freight  from  Eio  Janeiro  to  Liverpool, — that  the  owners,  according  to  the  usage  and 
custom  of  merchants,  caused  to  be  made  and  effected,  and  to  be  subscribed  by  divers 
underwriters,  a  certain  writing  or  policy  of  assurance  against  the  usual  and  customary 
perils  and  adventures  on  the  .said  ship,  on  a  voyage,  &c.  and  that  the  said  Thomas 
then  and  there  became  and  was  an  assurer,  and  subscribed  the  .said  policy  of  assurance 
for  the  sum  of  2001. ; — that  the  said  (owners)  afterwards  &c.,  according  &c.,  caused 
to  be  made  and  effected,  and  to  be  sub-[544]-scribed  by  divers  other  underwriters, 
divers  other  writings  or  policies  of  assurance  against  the  usual  and  customary  perils 
and  adventures  on  the  freight  of  the  said  ship  on  the  same  voyage  ;  and  that  the 
persons  who  became  and  were  assurers  upon  and  who  subscribed  the  said  policies  on 
freight  were  other  and  different  persons  from  those  who  subscribed  the  said  policy 
upon  the  said  ship. 

It  was  also  found,  that  after  the  ship  was  so  loaded,  she  sailed  with  the  said  goods 
on  board,  and  that  afterwards,  and  whilst  she  was  pi'oceeding  on  her  voyage,  with  the 
goods  on  board,  she  was  captured  by  enemies  of  the  King ;  and  that  afterwards  &c. 
the  said  (owners)  gave  several  and  respective  timely  notices  of  abandonment  of  the 
said  ship  or  vessel,  and  also  of  the  said  freight,  at  the  same  time,  to  the  said  .several 
assurers  who  had  subscribed  the  said  several  policies,  as  well  upon  the  said  ship  or 
vessel  as  also  upon  the  said  freight,  which  said  several  and  respective  assurers  then 
and  there  accepted  the  said  notices — that  the  said  ship  or  vessel,  with  the  said  goods 
on  board  thereof,  afterwards  &c.  was,  by  a  ship  of  war  of  the  King,  I'ecaptured  and 
brought  into  London,  and  that  a  suit  was  thereupon  instituted  by  the  re-captors, 
against  the  said  ship  and  cargo  in  the  High  Court  of  Admiralty  ;  and  by  a  decree  of 

(a)  See  Case  v.  Davidson  and  Others,  5  Maule  &  Selw.  79. 
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the  said  Court  the  ship  and  goods  were  ordered  to  be  and  were  restored  to  the  respec- 
tive owneis,  on  payment  of  salvage  to  the  re-captors  and  of  expences, — and  [545]  that 
the  ship,  with  the  goods  on  board,  afterwards  arrived  at  Liverpool,  and  theie  delivered 
her  cargo  to  the  respective  owners  thereof,  and  earned  the  freight  payable  in  respect 
of  the  carriage  and  conveyance  of  the  said  goods. 

The  verdict  (having  found  that  it  was  agreed  between  the  said  owners  and  the 
said  assurers  on  the  said  ship  or  vessel,  but  not  by  the  said  assurers  on  the  freight, 
that  the  Plaintiffs  in  error  (Defendants  below)  should  sell  the  ship  and  receive  the 
produce,  and  should  also  receive  the  freight  of  the  cargo  for  the  use  and  benefit  of  all 
persons  who  should  be  found  to  be  entitled  thereto  respectiveh^)  then  found  that  as 
well  the  assurers  on  the  ship  as  the  assurers  on  the  freight,  had  severally  paid  the 
(owners)  for  a  total  loss  of  one  hundred  pounds  per  cent,  on  the  said  valuation  on 
both  the  ship  and  the  freight;  and  that  the  assurers  on  ship  paid  the  total  loss  on  the 
ship  before  the  assurers  on  freight  paid  the  loss  on  the  freight — that  (the  Plaintiffs  in 
error)  afterwards  &c.  sold  the  ship  and  received  the  money,  and  afterwards  A;c.  paid 
and  divided  the  money  produced  by  the  sale  of  the  ship  to  and  amongst  the  assurers 
upon  the  ship,  rateably  and  in  proportion  to  their  respective  subscriptions  to  the  said 
])olicy  of  assurance  on  the  said  ship — that  the  Plaintiffs  in  error  afterwards  \'c.  received 
for  the  freight  of  the  said  goods  certain  sums  of  money  ('•^51.  16s.  6d.  per  cent.)  on  the 
sum  insured  on  the  freight,  and  which  they  (the  Plaintiff's  in  error)  held  in  their 
possession  upon  the  [546]  terras  and  for  the  purposes  in  the  said  agreement  mentioned  ; 
that  as  well  the  assurers  on  the  ship  a.s  the  assurers  on  the  freight,  had  respectively 
re(iuired  (the  Plaintiff's  in  error)  to  pay  to  them  respectively  the  amount  of  the  said 
sums  of  money  so  received  by  them  for  the  freight  of  the  said  goods  as  aforesaid,  and 
that  the  said  (Defendant  in  error)  having  so  subscribed  the  said  policy  of  assurance 
on  the  said  ship  for  the  sum  of  2001.  as  aforesaid,  claimed  to  be  entitled  to  a  proportion 
of  the  money  so  as  aforesaid  received  by  the  said  Plaintiffs  in  eri'or  for  freight,  But 
whether  ifec. 

In  last  Trinity  Term  the  case  was  argued  in  the  Exchequer  Chamber*,  by 
Littledale  for  the  Plaintiff'  in  error,  who  contended  that  the  underwriters  on  freight 
wci'e  as  cleaily  entitled  to  the  freight,  on  an  abandoimient  to  them  of  freight,  as  the 
underwriters  on  ship  were  to  the  ship  on  a  specific  abandonment. 

He  submitted  that  there  were  no  authorities  precisely  in  point  upon  this  ijucslion, 
as  all  the  cases  bearing  upon  it  depended  wholly  on  the  particular  circumstances  of 
each,  and  therefore  this  case  must  be  determined  on  principle. 

He  contended  that  ship  and  freight  were  in  fact  and  in  law,  separate  and  distinct 
subjcct-[547]-matters  of  insurance,  and  were  capable  of  being  sepaiately  insured  in 
this  countiy,  where  there  was  not,  as  in  some  others,  any  prohibition  on  the  insurance 
of  freight.  Without  regarxl  to  each  other,  ship  and  freight,  he  observed,  were  not 
only  distinct  in  themselves,  but  distinct  in  their  incidents.  The  insurer  of  ship 
insured  the  safety  of  the  vessel  only,  the  wood,  copper,  iron  and  cordage,  agreeable 
to  the  terms  and  form  of  the  policy,  and  he  was  accountable  for  no  risk  but  what 
should  happen  to  the  ship.  The  insurer  on  freight  made  himself  responsible  foi'  the 
cargo,  the  subject-matter  of  the  freight;  and  in  the  policy  of  insiu-ance,  the  single 
word  "fi'eight"  only  is  introduced.  The  risk  on  ship  is  contined  entirely  to  such 
accidents  as  may  happen  to  the  vessel  and  her  tackle  :  and  the  underwriters  have 
nothing  to  do  with  damage  done  to  the  cargo,  oi'  with  the  vessel  returning  without 
earning  freight.  The  underwriters  on  freight  may  sustain  loss  by  accidents,  pro- 
ilucing  no  injury  to  the  ship,  and  also  by  accidents  happening  to  the  vessel  which 
may  prevent  her  earning  freight.  There  can  be  no  rea.son,  if,  on  an  abandonment  of 
ship,  the  underwriters  become  entitled  to  the  ship,  why  the  underwriters  on  fieight 
should  not  also  be  entitled  to  freight  earned,  after  an  abandoment  of  freight,  unless 
insurance  on  freight  were  to  be  coiisideicd  an  anomaly  ;  or  why  any  diff'erenco  should 
be  made  between  those  who  insured  fieight  and  any  other  class  of  underwriters. 
.Miandonnunit  of  ship  gives  the  insurers  on  ship  a  right  to  the  ship,  and  a1)andiiMmciit 
(111  freiglit  must,  on  the  s.une  principle,  give  the  insurers  on  freight  a  riglil  [548J  to 
frcigiit ;  and  each  party  can  only  lie  enlitleil  to  what  either  has  actually  and  expressly 
insured  under  his  separate  contract  with  the  owners:  and  there  is  nothing  in  an 
abandonment  which  can  entitle  him  to  more,  especially  to  the  disadvantage  and  loss  of 

■"■  Mr.  .Justice  Richardson  and  Mr.  Uaroii  (!aiiow  were  absent. 
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another  underwriter,  who  has  insured  another  subject-matter  of  risk,  to  which  he  also 
derives  title  under  a  similar  abandonment. 

Anticipating  the  argument  that  an  abandonment  of  ship  to  the  underwriters  on 
ship  was  equivalent  to  an  actual  and  genei'al  assignment,  and  that  all  the  incidents 
of  the  ship  follow  the  title  to  the  ship — he  denied  the  tii'st  pi'oposition,  on  which  the 
second  rested ;  and  contended  that  there  were  several  material  points  of  diii'erence 
between  an  abandonment  and  an  assignment  of  a  ship  at  .sea.  A  general  assignment 
of  a  ship  at  sea  will  pa-ss  freight,  because  all  the  vendor's  interest  and  use  in  the  vessel 
are  disposed  of  by  sale ;  but  between  the  owners  and  underwriters  nothing  is  trans- 
ferred by  abandonment  but  the  thing  insured.  A  ship  might  be  sold,  reserving  the 
freight ;  and  why  may  she  not  be  insured  to  a  limited  extent,  under  express  contract, 
as  well  as  sold  1  Nor  is  there  moie  hardship  or  ground  for  complaint  in  one  case 
than  in  the  other  ;  and  in  this  case,  the  owners'  contract  with  the  insurers  on  ship 
did  not  extend  to  freight.  In  Mestaer  v.  Gilleqiie  (11  Ves.  f>29),  the  Lord  Chancellor 
held,  that  an  assignment  which  was  not  good  as  to  the  ship,  might  yet  be  good  as  to 
the  freight ;  and  he  con-[549]-siders,  that  there  may  be  a  separate  property  in  the 
freight,  distinct  from  that  of  the  ship,  and  so  insureable — that  depending  entirel}^  on 
the  tei-ms  of  the  contract.  A  ship  sold  at  sea,  with  freight  insured,  would  be  worth  a 
proportionablj'  laiger  sum  to  a  purchaser  than  she  would  be  if  freight  were  not 
insured. 

It  was  also  urged,  that  there  was  no  mutuality  between  the  different  parties.  The 
insurers  on  freight  would,  in  any  event  of  freight  not  earned,  be  obliged  to  make  good 
the  whole  loss  ;  and  yet,  if  the  insurer  on  ship,  (who  is  not  bound  to  pursue  the 
adventure  for  the  sake  of  the  freight,  the  voyage  being  put  an  end  to  b\'  the  perils  of 
the  sea)  were  entitled,  under  the  policy,  to  her  freight  earned  after  abandonment,  he 
ought,  in  case  of  -the  vessel  being  lost,  to  contribute  a  pi'oportion  of  the  freight  lost. 
There  are  cases  wherein  it  has  been  held,  that  freight  does  not  uniformly  follow  the 
right  of  property  in  the  ship.  That  was  so  determined  in  Sjjlidf  v.  Bowles  (10  East, 
279),  and  Chinnery  v.  Blackhurne  (1  H.  Bl.  117  (in  notis)),  where  the  Court  held,  that 
the  assignees  of  a  banki'upt  owner  were  entitled  to  the  freight  earned  after  sale  of  a 
ship  at  sea,  and  not  the  vendee.  Those  cases  proceed  on  the  ground  that  such  claims 
to  ownership  are  not  subject  to  liabilities,  as  in  the  cases  of  a  mortgagee  or  vendee 
of  a  ship  at  sea ;  and  an  abandonee  under  an  insurance  is  a  claimant  of  the  same 
description,  as  he  also  incurs  no  liability  as  owner. 

[550]  It  was  submitted  to  be  a  mere  technical  rule,  that  gave  the  underwriter  on 
ship  generally,  where  there  were  no  circumstances  to  rebut  it,  a  right  to  freight ;  but 
where  a  distinct  bargain  was  made,  as  in  this  case,  that  rule  could  not  appl_y  ;  and  if 
plain  and  simple  engagements  were  not  permitted  to  be  construed  accoiding  to  their 
particular  import  in  these  cases,  there  could  be  no  safet}'  in  dealing  with  insurances, 
which,  whatever  might  be  the  different  subject-matter,  ought  to  be  governed  by  the 
same  rules.  It  would  be  most  injurious  to  establish  the  doctrine,  that  of  different 
insurers  on  ship  and  on  freight,  the  lattei'  were  to  be  at  the  mercy  of  the  owner  of  the 
ship,  who  should  be  held  to  have  a  power,  by  his  voluntary  act,  to  defeat  their  rights 
under  his  express  contract  for  the  advantage  of  one  set  of  underwriters  to  the  prejudice 
of  another,  amounting  in  fact  to  fraud  on  the  insurers  of  freight,  by  the  abandonment 
of  the  ship. 

On  the  whole,  he  submitted  that,  in  the  absence  of  any  authority  deciding  this 
doubtful  question,  it  ought  to  be  determined  on  the  broad  and  fair  piinciple  that, 
under  such  an  abandonment  as  this,  the  ship  should  go  to  the  underwriter  on  ship, 
and  the  freight  to  the  underwriter  on  freight. 

Scarlet,  for  the  Defendants  in  error,  relied  on  the  cases  determined  on  this  question, 
which,  although  Tiot  expressly  in  point,  furnished  authority  to  support  the  doctrine 
on  principle  that,  on  [551]  an  abandonment  of  ship,  the  after-earned  freight  Ijelonged, 
as  incident  to  the  property  in  the  .ship,  as  much  as  rent  to  that  in  a  house  or  land,  to 
the  abandonee  of  the  ship  ;  abandonment,  to  insurers,  being  in  all  respects  as  etlectual 
a  transfer  of  the  property  in  law,  as  an  actual  assignment  would  be  to  a  purchaser. 

He  submitted  also  that,  on  principle  as  well  as  authority,  the  abandonee  of  ship 
was  entitled  to  freight  earned  after  abandonment — that  there  was  nothing  in  the 
nature  of  an  insurance  which  went  to  affect  the  general  principle  in  any  question 
arising  upon  it— and  that  this  was  merely  a  mode,  under  the  insurance  law,  of  tran.s- 
ferriug  property  in  ships,  which  would  give  a  light  to   an  insurer  to  demand  an 
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assignment,  in  tMjnfoiniity  "•itli  the  liegisfcr  Acts.  There  eoiild  he  no  reason,  tliere- 
fore,  why  an  ownership,  acquired  by  .such  means,  should  not  have  all  the  incidents 
which  belonged  to  property  coiiferi'ed  by  means  of  any  other  mode  of  transfer,  and  it 
is  not  contended,  that  the  abandonee  does  not,  by  the  abandonment,  derive  a  perfect 
title  to  the  ship.  As  to  any  hardship  which  may  arise  to  underwriters,  in  eonse<|uence 
of  the  law  afiecting  any  supposed  understanding  amongst  themselves  on  such  matters, 
every  man  making  a  contract  must  be  considered  to  be  acquainted  with  all  the  legal 
consequences  of  it,  and  is  bound  by  them. 

In  the  cases  of  Camden  v.  Anderson  (5  Term  Rep.  709),  and  [552]  Morrison  v. 
Parsons  {i  Taunt.  407),  the  I'ule  that  the  right  to  freight  results  from  the  right  to 
the  ownership  of  the  vessel,  is  carried  very  far,  and  may  be  considered  as  settled. 

The  doctrine  that  freight  is  inseparably  connected  with  ownership,  is  settled  b\' 
the  cases  of  Chinnen/ v.  lihie.khurne  (1  H.  Bla.  117),  and  Splidt  v.  Biiivlea  (10  East, 
279) ;  for  the  sort  of  ownership  in  those  cases  is  shewn  to  make  an  exception  to  the 
general  rule  which  has  always  been  recognized  incidentally  in  all  the  cases  ;  and,  in 
Morrison  v.  Parsons,  it  is  expressly  decided. 

In  Thompson  v.  RoiKioft  (4  East,  34),  the  right  of  the  abandonee  of  the  ship  to 
after-earned  freight  is  still  further  favoured  Lord  Ellenborough  .says,  that  if  the 
questioti  had  been  between  the  two  sets  of  underwriters,  he  should  have  considered 
the  underwriters  on  ship  as  h;iving  the  stronger  claim:  and  he  afterwards  says,  that 
the  underwriters  on  ship,  from  the  time  of  abandonment,  stand  in  the  same  situation 
of  owners,  and  must  bear  the  expences  from  that  time.  [Dallas,  C.  J.  But  in  that 
case,  the  Court  carefully  avoided  this  question  which  did  not  arise  there.  In'  nari'owing 
the  discussion  to  the  claim  of  the  parties  really  concerned  in  the  subject-matter  of  the 
litigation.] 

The  principle  of  the  decision  in  SpUdl  v.  [553]  Bowks,  is  merely  that  as  a  charter- 
party  of  all'ieightment  is  a  mere  personal  contract,  without  seal,  for  the  payment  of 
freight,  and  an  ideal  and  incorporeal  thing,  it  cannot  therefore  be  assigned  ;  because 
it  is  not  only  a  mere  chose  in  action  ;  but  there  being  no  privity  between  the  freighter 
and  the  intei'mediate  vendee,  no  action  could  be  maintained  by  one  against  the  other, 
and  the  vendor  transfers  none  of  his  personal  contracts  or  liabilities,  whereas  in  the 
case  of  an  abandonment,  he  does  ;  and  the  wages  of  the  master  and  crew,  and  repairs 
and  all  expences  of  earning  the  fieight  are  afterwards  cast  upon  him.  It  is,  in  effect, 
a  contiimanee  of  the  same  ownership.  On  the  .same  point  were  cited  Mar.arllif/  v. 
Ahd  (5  East,  388),  Sliarpe  v.  Gladstone  (7  ibid.  -'4),  and  Leatham  v.  Terry  (3  Bos.  & 
Pull.  479). 

lie  also  submitted,  that  it  may  be  controverted,  for  it  was  a  question  of  considerable 
difficulty,  whether  freight  insured  be,  in  point  of  law,  a  subject  of  abandonment? 

[The  Court  suggested  the  case  of  Green  v.  The  Poi/al  Exdiawje  Assuraare  Coinpani/ 
(1  Marsh.  Kep.  447).] 

In  addition  to  the  objection  taken  in  that  case,  that  freight  was  not  a  speciKc 
tangible  thing,  and  therefore  incapable  of  such  an  abandonment  as  would  give  a  right 
of  possession  to  the  abandonee,  it  was  insisted,  that  it  could  not  be  aban-[554]  doned, 
liecause  it  was  a  chose  in  action  giving  the  party  a  mere  eiiuitablo  claim,  on  which  no 
action  could  be  maintained.  If  this  were  coi-i'ect,  therefore,  the  law  of  aljandoinnent 
could  not  be  applied  to  a  question  of  right  under  an  insurance  on  freight. 

l)ifliculties  and  inconveniences  would  arise  from  a  dill'ercnt  doctrine,  which  should 
establish  that  freight  was  a  distinct  subject-matter  of  insurance,  and  that  the  right  to 
it  did  not  follow  the  right  to  the  ship.  If  ship  were  insured  by  one  underwriter  and 
freight  by  another,  and  the  owner  should  sell  the  vessel,  or  deviate  during  the  voyage, 
the  |)olicy  on  the  freight  would  be  discharged  :  or,  suppose  ship  and  freight  insin-ed, 
and  shi])  abandoned,  nothing  being  said  of  freight,  and  the  underwriters  on  ship 
changed  her  dcstin.ition,  as  they  might  do;  in  that  case  the  policy  on  freight  would 
be  vacated.  Again,  in  case  of  hor  captine,  and  being  carried  to  a  port,  from  whence 
notice  is  sent  to  the  owners  who  abandon,  the  underwriters  are  not,  in  that  c;i.so, 
bound  to  pinsue  the  voyage,  on  taking  posse.ssion,  for  the  purpose  of  meeting  the 
insurance  on  freight.  They  may,  however,  com|)lete  the  voyage  if  they  chuse  ;  and, 
if  the}'  do,  they  would  be  entitled  to  the  freight  earned  thereby  on  their  own  accoinit., 
l)ecause  the  ship  becomes  their  property.  In  all  cases,  thcrefoie,  unless  there  be  a 
special  and  express  contract  to  the  contrary,  the  light  to  freight  is  incidental  to  the 
ownership  of  the  vessel. 
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[555]  Littledalc,  in  reply,  denied  that  there  was  any  analogy  between  the  right 
to  freight,  as  with  respect  to  a  ship,  and  the  right  to  rent,  as  with  respect  to  a  house 
or  land,  which  were  never  made  the  subject  of  separate  contracts,  as  the  former  were. 
The  case  of  Splidt  v.  Bowles  shews  that  all  depends  on  the  terms  and  nature  of  the 
contract  between  the  parties  ;  and  that  the  right  to  freight,  on  the  part  of  owners, 
depends  on  technical  distinctions,  and  does  not  always  follow  the  right  to  the  ship. 
There  is  no  provision  for  that  in  the  policy,  in  case  of  abandonment ;  and  it  is  not, 
ipso  facto,  such  a  transfer  as  carries  with  it  the  right  to  freight — at  least,  when 
separately  insured.  It  is  made  in  contemplation  of  actual  loss ;  and  capture  is  only 
fortuitous,  and  out  of  the  contemplation  of  the  parties. 

He  also  urged  that  it  had  been  alwaj's  customary  in  practice,  on  settling  losses, 
to  consider  equally  the  claims  and  liabilities  of  the  underwriter  on  freight,  as  of  the 
underwriter  on  ship ;  and  the  insurers  of  freight  always  contribute  their  proportion 
of  salvage. 

If  freight  were  not  the  subject  of  abandonment,  still  the  insurers  on  freight,  being 
liable  on  a  general  loss,  ought  to  have  the  benefit  of  what  had  been  saved  ;  and  the 
equitable  claims  of  the  insurer  on  freight  are  entitled  to  be  protected.  It  can  make 
no  difference  if  freight  were  only,  as  [556]  has  been  urged,  an  ideal  and  not  a  tangible 
thing,  as  long  as  it  may  be  the  subject-matter  of  a  beneKcial  agreement. 
Dallas,  Chief  Justice,  now  delivered  the  judgment  of  the  Court. 
This  case  came  before  the  Court  on  a  wiit  of  error  from  the  King's  Bench.  It  is  un- 
necessary to  state  the  facts  in  detail,  as  they  will  Ije  found  fully  and  accurately  set  forth 
in  the  printed  report  of  what  passed  on  the  original  argument  in  the  Court  below.  It 
will  be  sufficient  on  the  present  occasion,  to  observe,  that  there  had  been  two  separate 
insurances — the  one  on  ship  and  the  other  on  freight.  The  ship  had  been  captured 
and  re-captured  in  the  course  of  the  voyage,  and  had  ultimately  earned  freight.  There 
having  been  an  abandonment  of  ship  to  the  underwriters  on  ship,  and  of  freight  to  the 
underwriters  on  freight,  the  question  now  to  be  determined  by  us  arose — whether, 
upon  such  abandonments,  the  abandonment  of  ship  includes  freight,  and  entitles  the 
underwriters  on  ship  to  the  freight  also,  wholly  and  exclusively,  under  that  abandon- 
ment :  0I-,  whether  the  underwriters  on  freight  are  entitled  to  the  freight,  as  having 
insured  the  freight  specifically,  and  having  horn  the  assured  an  abandonment  of  such 
freight  under  the  insurance  so  made. 

This  question,  long  depending,  but  always  avoided,  because  in  former  cases  not 
necessary  to  [557]  be  decided,  has  at  last  been  determined  by  that  Court  from  whose 
judgment  error  is  now  brought,  in  which  three  of  the  learned  Judges  held,  that  an 
abandonment  of  ship  included  freight ;  and  a  different  opinion  was  deli\'ered  by  Mr. 
Justice  Bayley,  who  considered  that  an  abandonment  of  freight  gave  the  abandonee 
a  right  to  such  freight  as  a  subject-matter  of  insurance,  separate  and  distinct  from 
that  of  the  ship,  with  reference  to  contracts  on  policies  of  insurance. 

It  would  be  an  idle  parade,  and  a  waste  of  time,  to  go  into  the  subject  at  large, 
fully  treated  of  as  it  is  in  all  the  elementary  works  on  insurance  law,  and  more 
particularly,  as  the  printed  report  to  which  I  have  already  alluded  contains  all,  in 
point  of  authorit3^  and  observation,  that  can  properly  belong  to  the  question. 

I  shall  therefore  merely  advert  to  the  general  grounds  on  which  the  argument  has 
proceeded,  and  on  which  the  decision  must  now  depend. 

First,  it  is  not  denied  that,  generally  speaking,  an  assignment  of  ship  includes 
freight ;  but  it  is  said  that  it  does  so,  because  such  is  the  natural  effect  and  consequence 
of  such  assignment  where  there  is  no  agreement  between  the  parties  to  the  contrary  ; 
whereas,  in  cases  of  abandonment  under  insurance,  such  agreement  is  to  be  implied 
from  the  pi'aetice  of  making  separate  insurances,  which  the  law  of  this  country — ditt'erent 
in  this  respect  from  the  law  of  othei'  countries — permits  :  and  [558]  that  the  law  will 
therefore  keep  the  interest  of  the  parties  separate  and  distinct,  giving  to  the  under- 
writer on  ship  the  ship  abandoned,  and  the  freight  to  the  underwriter  on  freight 
abandoned. 

That  such  a  practice  has  prevailed  is  undoubtedly  true ;  but  there  is  a  fallacy  in 
confounding  the  fact  of  that  practice  with  the  legal  effect  of  a  contract  for  insurance. 
It  is  the  practice  itself  that  raises  the  legal  question.  To  make  the  practice  decisive 
of  the  law,  it  would  be  necessary  to  go  further,  and  to  shew  a  practice  of  settling 
losses  in  conformity  to  it,  and  that  the  underwriters  on  ship  have  never  claimed  the 
freight,  and  the  underwriters  on  freight  have  constantly  received  it.     Such  a  practice, 
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if  of  sufficient  prevalence  and  notoriety  to  raise  the  presumption  of  ijeneral  knowledge, 
would  shew  the  understanding  of  parties  with  reference  to  which  they  must  be  taken 
to  deal,  and  would  therefore  form  the  basis  of  the  contract  between  those  who  were 
respectively  privy  to  it.  But  it  was  admitted  in  the  argument  in  the  Court  below,  and 
adveited  to  upon  the  Bench,  and  has  again  been  admitted  in  the  argument  here,  that 
there  has  been  no  such  settled  practice  ;  but  that,  on  the  contrary,  the  question  has 
altogether  hitherto  been  the  subject  of  controversy,  the  underwriters  on  ship  having, 
in  every  instance,  resisted  the  claim  of  the  underwriters  on  freight,  assertiuj;,  that 
the  freight  belonged  to  themselves,  as  ovvneis  of  the  ship,  on  the  abandonment  being 
made. 

[559]  It  is  not  pretended  that  there  has  been  any  actual  agreement  to  the  contrary 
in  this  case,  and  it  seems  to  follow  of  course  that  no  such  agreement  can  be  implied 
from  the  mere  practice  of  insuring  separately,  when  we  find  that  the  practice  stops 
with  the  fact  of  so  insuring,  and  the  effect  of  such  fact  has  constantly  been  matter 
of  dispute.  I  have  dwelt  on  this  the  more,  because  I  observe  that,  in  the  Court  below, 
the  argument  was  mainly  pressed,  on  the  ground  that  such  an  agreement  was  to  be 
implied — which  I  think  it  cannot  be  for  the  reasons  which  I  have  given. 

It  then  becomes  our  business  to  enquire — thci'c  being  no  actual  or  implied  agree- 
ment lietween  the  two  sets  of  insurers — what,  in  point  of  law,  is  the  effect  of  the 
contract  into  which  they  have  respectively  entered  with  the  owners.  I  say  the  two 
sets  of  insurers  ;  because  it  is  not  necessary  to  consider  the  consequence  of  a  separate 
insurance  and  abandonment  of  freight  between  the  insureis  on  freight  and  the  assured, 
under  all  circumstances  that  might  possibly  arise  on  the  contract  directly  made  between 
them.  Confining,  therefore,  the  consideration  in  the  manner  stated,  what  is  the  legal 
operation  of  the  respective  contracts  ?  In  resolving  this  question,  I  put  no  stress  upon 
the  fact  that  freight  passes  under  a  general  assignment  of  ship  ;  because  that  appears 
to  me  to  be  begging  the  question — the  question  arising  on  a  supposed  distinction, 
existing  in  cases  of  abandonment,  as  being  different  from  common  transfer  by  the 
ordinary  modes.  The  effect  of  it,  [560]  correctly  considered,  is  only  to  remit  the 
question  to  the  general  operation  of  law,  supposing  the  distinction  contended  for  to 
fail.  Nor  do  I  place  reliance  on  the  assignee  of  the  ship  becoming  the  owner  of  her, 
in  a  common  case  ;  for  there  again  the  question  turns  upon  the  asserted  distinction. 
Neither  do  I  give  weight  to  the  mere  fact  of  separate  insurances ;  for  this  also  would 
be  to  take  that  point  for  granted  :  and  the}'  are  not  separate  but  connected,  if  made 
under  a  general  understanding  that  each  shall  refer  to  and  be  legulated  by  the  other. 

But  the  case  seems  to  me  to  result  to  this : — if,  in  every  other  case  of  transfer, 
the  freight  follows  the  assignment  of  the  ship;  and  if  abandonment  be  but  a  different 
term  for  assignment,  and  the  same  in  effect,  unless  modified  to  a  dilferenl  |)urpose  by 
the  agreement  of  parties  ;  iuid  if  in  this  case,  so  far  from  there  being  any  such  agree- 
ment, either  actual  or  in  fact,  or  to  be  presumed  in  law,  the  contrary  is  to  be  implied 
— the  case  only  amounting  to  claim  on  one  side,  and  resistance  to  such  claim  on  the 
other — the  I'cason  fails  for  taking  this  case  out  of  the  general  law  :  and,  conse(|uently, 
the  tuiderwriters  on  ship,  under  the  abandonment  to  (hem  of  shi]),  are  entitled  to 
freight. 

In  so  deciding,  we  shall  not  break  in  upon  the  general  legal  principle,  liy  engrafting 
upon  it  an  anomaly  of  doubtful  convenience  ;  nor  will  the  decision  lead  to  any  difticulty 
in  future,  as  [561]  ship  and  freight  may  be  made  the  subject  of  one  and  the  same 
insurance ;  or,  if  there  be  any  practicable  objection  to  this  of  which  I  am  not  aware, 
the  parties  may  contract,  with  reference  to  the  law  as  now  finally  settled,  supposing 
the  case  to  end  here. 

I  will  merely  further  state  that  I  have  avoided  going  into  nnicli  that  has  on  former 
occasions  been  closely  or  loosely  applied  to  the  subject,  having  confined  myself  for  the 
reasons  given,  and  which  I  will  not  repeat,  to  a  single  and  general  view  of  it. 

The  conse(|uencc  of  our  opinion  is,  that  the  judgment  of  the  Court  of  King's  Bencii 
must  be  alliinicd. 

Judtcment  atlirmed. 
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[562]     In  the  Exchequer  Chajiber.    Coram  Richards,  Lord  Chief  Baron. 

Leathes  (Rector  of  Mepal  and  Vicar  of  Sutton,)  r.  Thomas  Newitt  the  Younger, 
William  Cole  (Occupiers  of  Lands  &c.  in  Mepal),  Phillip  Cawthorne, 
William  Cawthorne  the  Younger,  and  Thomas  Maylin,  Executor  of 
Joseph  Ma^'lin  (Occupiers  of  Lands  &c.  in  Sutton),  The  Dean  and  Chapter 
OF  Ely  (Patrons  of  the  Churches  of  Mepal  and  Sutton,  Lords  of  the  Manor  of 
both  Parishes,  claiming  to  be  Impropriators  of  part  of  the  Great  Tithes  of  Sutton), 
To\vnley  Clarkson  (Sub-lessee  of  the  Fellows  of  Jesus  College),  Richard 
Lord  Bishop  of  Bath  and  Wells,  Edward  R.  Rayner,  William  D. 
Plamplin,  and  T.  p.  Foley,  Fellows  of  Jesus  College  (Lessees  of  the  Dean  and 
Chapter  of  Ely).  Tuesday,  Slst  Nov.  1820. — Principle  of  Costs. — A  vicar 
claiming  from  occupiers  great  tithes,  having  bv  his  t>ill  made  the  Rector  a  party 
defendant  and  his  lessees  and  their  sub-lessee, — the  IJector  and  his  lessees  not  only 
insisted  on  their  title,  but  examined  witnesses,  and  the  Court  decreed  an  account 
of  certain  tithes  against  the  occupiers,  and  issues  to  try  moduses,  and  whether 
the  great  tithes  in  question  belonged  to  the  Rector  or  Vicar.  The  Rector  accepted 
that  last  issue,  and  went  to  trial.  The  Plaintiff  (in  Equity)  failed  in  the  issues 
on  the  moduses  with  the  occupiers,  and  succeeded  on  the  issue  tried  with  the 
Rector  as  to  the  great  tithes  claimed. — The  cause  coming  on  to  be  heard  on  the 
postea  for  further  directions,  it  was  ordered  that  the  Plaintitf  (in  Equity)  should 
pay  the  defendants  the  costs  of  the  issues  in  which  he  failed  :  and  it  was  also 
decreed,  that  the  Defendants  the  Rector  and  his  lessees  should  pay  the  Plaintifi' 
(in  Equity)  the  costs  arising  from  the  interrogatories  and  depositions  and  other- 
wise occasioned  by  the  commissions  issued  by  the  Rector  for  the  examination  of 
witnesses,  to  be  taxed  &c.  and  the  costs  of  the  issue  at  law,  and  the  subsequent 
proceedings  thereon.  The  lessees  were  decreed  also  to  pay  the  Plaintiff  the  costs 
incurred  by  the  Plaintiff"  in  the  executing  a  commission  for  the  examination  of 
witnesses  on  their  part ;  for  although  it  might  have  been  necessary  to  make  the 
Rector  a  partj^  if  he  had  only  insisted  on  his  title  by  his  answer,  examining  no 
witnesses  and  not  accepting  the  issue  (which  he  was  not  bound  to  accept),  nor 
taking  any  other  step,  he  might  not  have  been  liable  to  costs  on  the  Plaintiff's 
succeeding ;  but,  having  become  active  when  he  should  have  been  pas.sive,  he 
made  himself  liable. — So  also  his  lessees. — The  sub-lessee  not  having  examined 
witnesses,  noi-  taken  any  step  to  put  the  Plaintiff"  to  unnecessary'  additional 
expense,  his  costs  were  ordered  to  be  paid  to  him. — This  Court  never  directs 
costs  ordered  to  be  paid,  to  be  taxed  as  between  attorney  and  client. 

By  the  decree  made  on  the  hearing  of  this  cause,  in  July  1817*,  the  Lord  Chief 
Baron  de-[563]-creed  an  account  to  be  taken  of  all  the  tithes  claimed,  (except  milk) 
of  lands  in  the  occupation  of  Newitt  and  Cole,  in  the  parish  of  Mepal ;  and  he  directed 
the  following  issue  to  be  tried  :  whether  there  existed,  as  pleaded,  a  modus  of  Is.  for 
every  milch  cow  in  lieu  of  the  milk  of  such  cow  ;  the  Defendants  Xewitt  and  Cole  to 
be  Plaiutifl"s,  and  the  Plaintiff'  to  be  Defendant. 

An  account  was  also  decreed  of  the  small  tithes  of  the  titheable  matters,  (except 
milk  and  calves)  taken  from  the  lands  within  the  vicarage  of  Sutton,  in  the  occupation 
of  the  Defendants  P.  Cawthorne,  W.  Cawthorne,  and  Maylin,  and  the  following  issues 
were  directed,  to  try 

First,  The  Plaintiff's  right,  as  vicar,  to  the  great  tithes  of  the  lands  in  the  occupation 
of  the  same  Defendants  in  North  Fenn  &c.  part  of  a  certain  district  of  marsh  land  in 
Sutton,  in  which  issue  the  Plaintiff  in  Equity  was  to  be  Plaintiff',  and  the  Defendants 
the  Dean  and  Chapter  of  Ely,  were  to  be  Defendants. 

[564]  Secondly,  A  modus  of  -Sd.  for  every  milch  cow,  in  lieu  of  the  tithe  of  milk 
of  such  cow  ;  and 

Thirdly,  A  modus  of  one  halfpenny  for  every  calf  fallen  or  dropped  in  the  parish, 
in  lieu  of  the  tithe  or  tenth  part  of  the  price,  if  sold. 

In  those  two  last  issues  the  Defendants  the  Cawthornes  and  Maylin  (the  occupiers 
in  Sutton)  were  to  be  Plaintiffs,  and  the  Plaintiff  was  to  be  defendant. 

*  Vide  L,eathes  v.  Newitt  and  Othe):%  ante,  vol.  iv.  p.  355. 
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The  PhiintiH'  deilincd  to  take  any  of  the  issues  decreed,  except  as  to  the  claim 
of  the  great  tithes  in  Sutton.  That  was  tried,  and  the  Plaintiff  (in  equity)  succeeded 
in  establishing  his  right  so  claimed. 

The  cause  came  on  to  be  heard  on  the  postea  for  further  directions  on  the  23d  of 
November,  1819,  when 

Jervis  and  Kaithby  appeared  for  the  Plain*  ilT. 

Clarke  and  Newland,  for  the  Defendants  the  Dean  and  Chapter  of  Ely. 

Boteler  and  Richards,  for  the  Defendants  Xewitt,  Cole,  the  Cawthornes,  and 
Maylin. 

Dowdeswell,  for  the  Defendant  Clarkson,  and 

Blake  for  the  Defendants  the  Pishop  of  Bath  [565]  and  Wells  and  the  other  lessees 
of  the  Dean  and  Chapter  of  Ely. 

The  sole  matter  remaining  to  be  disposed  of  in  this  stage  of  the  cause,  was  the 
question  of  costs  between  the  paitie.s,  and  particularly  the  apportionment  as  l)etween 
the  several  different  Defendants.  It  was  principally  agitated  as  it  affected  the  Dean 
and  Chapter  of  Ely,  who  contended,  that — being  involuntary  parties  to  the  suit,  and 
not  litigants,  having  been  made  Defendants  by  amendment,  because  the  Plaintiff 
could  not  proceed  unless  they  were  made  parties  ;  and  having  thenisehes  no  direct 
or  immediate  inlei'est  in  the  event — they  ought  to  be  allowed  the  costs  of  the  suit, 
which  proved,  in  the  result,  to  be  a  very  difficult  anil  intricate  one  :  and  Bcrnefi  v. 
Ejiri-  (3  Atk.  ysT)  was  cited. 

On  the  other  hand  it  was  urged,  that  the  Dean  and  Chapter  were  parties  interested 
in  the  cause  ;  and,  having  set  up  a  claim  which  they  could  not  support,  they  ought 
to  pay  their  full  proportion  of  costs.  They  had  attempted  to  avail  themselves  of  an 
advantage  from  the  suit,  and  had  much  embarrassed  the  Plaintiff  by  the  defence 
which  they  had  set  up,  and,  in  consequence,  were  no  longer  a  merely  formal  party. 
That  defence  they  had  failed  in,  after  having  examined  witTiesses  to  prove  it.  Their 
situation  was  therefore  reduced  to  the  ordinary  case  of  Defendants  failing  in  their 
defence,  and  they  ought,  conscquent-[566]-ly,  to  pay  their  fair  proportion  of  the 
costs,  or  at  least  such  costs  as  they  had  been  the  means  of  adding  to  the  expences 
of  the  suit. 

On  the  part  of  the  Defendant  Clarkson  it  was  urged  that  he  would,  a  fortiori,  be 
entitled  to  be  paid  his  costs,  as  he  was  a  party  merely  formal,  and  h.id  been  altogether 
passive  in  the  course  of  the  cause 

The  Lord  Chief  Baron.  I  take  it  to  be  the  clear  Law  of  the  Court,  that  generally 
speaking,  a  decree  can  only  be  made  against  the  party  liable  to  account ;  and  an 
account  can  only  be  taken  against  the  occupier;  and  there  can  consecjuently  be  no 
decree  against  any  other  person.  It  is  difficult  to  say  that  any  decree  can  be  made 
against  the  owner  of  the  estate :  and  the  Court  cannot  give  costs  against  a  party 
against  whom  it  can  make  no  decree. 

The  Plaintifr's  [)roper  course,  in  the  first  instance,  was  to  have  conlintMl  liis  bill 
to  the  occupiers,  and,  in  point  of  law,  he  could  not  insist  on  any  other  persons  l)eing 
made  parties.  It  is,  however,  oftentimes  very  convenient  for  a  Plaintiff,  and  some- 
times even  very  necessary  to  have  other  parties  l)eforc  the  Court*  ;  and  in  this  case 
it  might  have  been  diflicult  for  the  Pl.aintiff  to  have  .avoideil  making  the  Dean  and 
Chapter  and  their  les.sees  Defendants.  There  is,  certainly,  nothing  litigious,  as  has 
been  observed,  in  the  de-[567J-fcnce  set  up  by  the  Dean  and  Chapter  :  l)ut  tliey  might 
have  i)ceii  told,  that  they  made  a  defence  which  tiiey  could  not  succeed  in.  They 
relied  on  the  argument  and  decree  of  the  Coiut  of  Equity  ;  and  it  is  clear,  that  ovei' 
since  Lord  Northington's  time,  such  a  defence  could  not  be  sustained.  The  Plaintiff 
proceeded,  notwithstanding,  to  a  hoaiing  of  the  cause,  against  the  occupiers  and  tiio 
other  parties,  the  Dean  and  Chapter  insisting  on  a  title  to  the  tithes,  or  to  some 
of  tiicm.  They  and  their  hissees,  however,  do  not  content  themselves  with  mei'oly 
j)utling  in  an  answer  insisting  on  tiieir  title,  liut  they  Ijiko  pait  with  the  occu|)icrs 
and  mingle  in  the  cause.  I'liey  actually  go  into  evidence  in  support  of  their  case,  and 
examine  witnesses  :  and  they  thereby  caused  a  very  considerable  increase  of  ex|)enso 
to  the  I'laintilf.  If  they  had  not  done  so,  I  nu'ght  h.ivc  tliougiil  th.it  they  were  not 
lialile  to  pay  the  Plaintiff's  costs  down  to  the  hearing.  Wliethei'  I  should  have  given 
them  costs  is  another  matter. 


Vide  I'ctrh  v.  DnUon,  ante,  p.  1  2,  S.  P. 
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When  the  cause  came  to  a  hearing,  it  turned  out  to  be  one  of  very  considerable 
ditticult\',  and  it  occupied  a  great  portion  of  time.  The  Court  then  were  of  opinion, 
that  the  Plaintiff  had  not  satisfactorily  established  his  case  ;  and  being  desirous  that 
other  evidence  should  be  furnished,  affording  more  satisfactory  information  than  could 
be  derived  from  depositions  on  paper,  issues  were  directed.  One  was  to  try  a  modus 
set  up  by  the  occupiers  of  lands  in  Mepal,  and  in  that  the  [568]  Plaintiff  failed  :  of 
course,  therefore,  he  must  pay  the  costs  connected  with  that  part  of  the  cause.  In 
two  other  issues,  directed  to  try  the  moduses  set  up  in  Sutton,  he  also  failed.  The 
costs  of  those  also  must  be  paid  bj''  him.  In  all  other  respects,  however,  and  in  the 
most  important  issue,  he  succeeded  ;  and  if  he  is  to  pay  the  costs  where  he  has 
failed,  it  is  surely  no  more  than  just  that  he  should  receive  costs  where  he  has 
succeeded. 

The  difficulty  of  the  case,  aufl  the  length  of  time  which  it  occupied,  I  must  put 
out  of  the  consideration  ;  because  the  difficulty  did  not  arise  from  the  principles  of 
the  decree,  but  from  the  facts  of  the  case. 

The  Dean  and  Chapter  having  made  themselves  efficient  parties,  and  having  taken 
an  active  part  in  the  defence,  by  which  they  augmented  the  expences  of  the  suit,  it 
seems  to  me  to  be  just  that  they  should  pay  all  the  costs  incurred  before  the  hearing, 
which  were  occasioned  by  their  examination  of  witnesses.  That  examination  was 
altogether  unnecessary.  Ihey  might  have  done  without  it;  but  having  taken  that 
course,  it  is  but  reasonable,  I  think,  that  they  should  pay  the  costs.  I  shall  therefore 
order  that  the  Dean  and  Chapter  pay  the  costs  of  the  interrogatories  and  depositions 
luider  the  commissions  issued  by  them  for  the  examination  of  witnesses  in  this  cause. 

After  the  healing,  the  Dean  and  Chapter  still  [569]  proceeding,  accepted  an  issue, 
and  they  certainly  were  not  bound  to  do  so.  They  therefore  acted  voluntarily  in 
so  doing.  They  put  the  Plaintitt'  to  further  litigation  by  that  step  ;  and,  the  parties 
having  gone  to  law,  costs  must  be  paid  to  him  who  succeeded.  The  Dean  and  Chapter 
failed  :  they  must  therefore  pay  to  the  Plaintitf  the  costs  of  the  trial  of  the  issue — 
that  is,  all  the  costs  incurred  after  the  hearing. 

The  occupiers  stand  in  the  common  case  of  occupiers.  They  do  not  dispute 
whether  one  or  the  other  of  them  are  liable.  They  only  say,  the  Plaintifl'  is  not 
entitled  to  costs.  In  this  case  the  Dean  and  Chapter  are  identified  with  the  occupiers  : 
they  are  all  as  one  person  in  many  respects.  The  only  distinction  is,  the  Plaintiff 
must  have  his  costs  as  against  the  occupiers  from  the  beginning,  and  as  against  the 
Dean  and  Chapter  as  I  have  already  pointed  out. 

With  respect  to  the  Defendant  Clarkson,  as  he  has  not  examined  anv  witnesses, 
and  as  there  was  no  absolute  necessity  for  making  him  a  party,  because  the  Plaintifl 
might  have  gone  on  without  making  him  a  Defendant,  his  costs  must  be  paid  b}'  the 
Plaintiff'.  I  do  not,  however,  mean  to  say,  that  any  blame  attaches  to  the  Plaintiff 
for  having,  out  of  abundant  caution,  perhaps,  made  him  a  Defendant ;  but,  as  I  can 
make  no  decree  against  him,  the  Plaintiff  must  pay  him  his  costs  (vide  Fetch  v. 
Dalton,  ub.  sup.). 

The  Bishop  of  Bath  and  Wells,  and  the  other  [570]  lessees,  are  in  pari  casu  with 
the  Dean  and  Chapter,  inasmuch  as  they  have  occasioned  costs  to  be  incurred,  by  the 
examination  of  witnesses,  and  those  they  must  also  be  decreed  to  pay  to  the  Plaintiff. 
Had  they  not  occasioned  any  such  expense  they  would  have  been  in  the  same  situation 
with  Clarkson. 

Dowdeswell,  at  the  conclusion  of  the  Lord  Chief  Baron's  judgment,  applied,  on 
the  part  of  Clarkson,  that  directions  might  be  given  in  the  order  to  be  drawn  up  for 
taxing  the  costs  that  they  .should  be  paid  to  him  as  between  attorney  and  client ;  but 
The  Chief  Baron  observed,  that  it  was  an  invariable  rule  in  this  Court  never  to 
make  any  such  order.  Me  said,  he  was  aware  that  the  Lord  Chancellor  does  some- 
times so  order,  but  that  it  was  what  he  never  should  do,  as  he  much  approved  of  the 
different  practice  of  this  Court  in  that  respect,  from  experience  of  the  enls  attending 
the  present  course  in  the  Court  of  Chancerv. 

The  following  decree  was  afterwards  drawn  up.  The  bill  to  be  dismissed,  with 
costs,  as  against  Defendant  Clarkson  to  be  taxed  by  the  Deputy  Remembrancer,  and 
paid  by  the  Plaintiff". 

It  was  also  ordered  to  be  referred  to  the  Deputy  Remembrancer  to  tax  the  Plain- 
tiff's costs  to  the  hearing,  and  he  was  to  distinguish  what  costs  had  been  incuired  by 
the  Plaintiff  for  interrogatories,  depositions,  and  otherwise  occasioned  by  the  com- 
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[571]-missioiis  issued  by  the  Defendants  the  Dean  and  Chapter  of  Ely,  for  the 
e.vamination  of  witne.sses  in  this  cause  :  and  that  .such  costs  be  paid  l)v  the  said  Dean 
and  Chapter  to  the  Plaintiti". 

And  the  Deputy  liemembrancer  was  also  ordered  to  distinguish  what  costs,  if  any, 
had  been  in  like  manner  incurred  by  the  Plaintiff'  in  the  executing  a  commission  for 
the  examination  of  witnesses  on  the  part  of  the  Defendants  the  Bishop  of  Bath  and 
Wells,  and  the  other  Defendants  the  lessees  of  the  Dean  and  Chapter  of  Ely,  who  were 
to  pay  the  Plaintiff  such  costs.  And  the  remainder  of  the  Plaintiffs  costs,  when  taxed 
as  aforesaid,  to  be  paid  by  the  Defendants  T.  Newitt  the  youngei',  and  William  Cole, 
P.  Cawthorne,  W.  Cavvthorne  the  younger,  and  T.  Maylin,  (the  occupiers)  to  the 
Plaintiff.  And  it  was  referred  to  the  Deputy  Remembrancer  to  tax  the  Plaintift"s 
costs  of  the  trial  of  the  issues  at  law  in  which  he  succeeded  against  the  Defendant  the 
Dean  and  Chapter  of  Ely,  and  of  the  sub.sequent  proceedings  thereon  to  be  paid  by 
Defendant  the  Dean  and  Chapter  of  EI3'.  And  he  was  also  to  tax  the  Defendants  (the 
occupiers)  their  costs  of  the  suit,  as  to  the  tithes  demanded  in  kind  of  the  titheable 
matters  covered  by  the  moduses,  in  respect  of  which  issues  had  been  directed,  and 
which  the  Plaintiff"  had  declined  trying,  to  be  paid  to  the  Defendants'  Clerk  in  Court. 

The  Deputy  Remembrancer  to  tax  the  Plaintiff  his  subsequent  costs  of  the  suit 
to  be  i)aid  by  all  the  Defendants,  except  the  Defendant  Clarkson. 

[572]  Nov.  21. — Boteler  now  moved,  on  the  part  of  the  several  Defendants  the 
occupiers,  pursuant  to  notice,  that  one  of  the  Masters  should  review  the  taxation  of 
the  Plaintiff's  costs  in  this  cause,  and  tax  off  all  such  costs  as  were  allowed  the  Plaintiff 
as  against  the  Dean  and  Chapter  of  Ely,  in  respect  of  their  separate  defence,  and  that 
the  Defendants  the  occupiers  might  be  allowed  such  costs,  to  be  added  to  their  costs 
when  taxed. 

Jervis  appeared  for  the  Plaintiff,  and 

Clarke,  for  the  Defendants  the  Dean  and  Chaptci'  of  Ely,  to  op])ose  the  motion, 
which 

The  Court  refused,  with  Costs. 


Foreman  and  Hatch,  Assignees  of  Wright  (a  Bankrupt),  Lessee  of  Vicarial  Tithes,  v. 
SouTHWooi).  Same  Plaintiff.s  r.  Other  Different  Defendants  in  Five 
OTHER  Sinrs*.  Satui'day,  25th  Nov.  1820. — After  a  decree  had  been  obtained 
by  the  Plaintiff'  in  a  suit  for  tithes,  of  which  he  was  lessee,  and  whilst  an  appeal 
from  the  judgment  was  pending  in  the  House  of  Lords,  the  assignees  of  the 
Plaintiff,  who  had  in  the  mean  time  become  bankrupt,  filed  six  different  bills 
against  six  different  Defendants  to  the  former  suit,  for  an  account  of  tithes,  the 
Court  refused  a  motion  to  consolidate  the  causes  :  nor  would  they  order  that  the 
proceedings  in  all  the  suits  but  one  should  be  stayed,  that  all  might  be  determined 
by  the  decision  in  that  one. 

.Tervi.s  moved  th.it  the  above  suits  might  be  consolidated  and  considered  as  one 
suit,  and  that  [573]  the  Defendants  might  lie  at  liberty  to  put  in  a  joint  and  several 
answer  thereto. 

This  motion  was  made  on  an  atlidavit  of  one  of  the  Defendants,  stating  that  the 
banki'iipt,  as  lessee  of  the  vicai-  of  Pitminster  (Somerset),  Michaelmas  Term,  54  (tco.  .'i, 
filed  one  bill  against  all  the  Defendants,  (occupiers  of  lands  in  the  |)arish)  except  one, 
for  the  tithes.  The  Defendants  answered,  and  witnesses  having  been  examined,  the 
cause  was  heard,  and  an  account  decreed.  The  Defendants,  conceiving  that  they  were 
entitled  to  an  issue  to  try  the  moduses  setup  by  them,  appealed  to  the  House  of  Lords, 
which  was  then  ponding.  The  Dejiuty  I\emembrancer  afterwards  made  his  report, 
which  was  confirmed. 

The  affidavit  thcTi  stated  tli.at  tlie  present  I'lainliil's  (who  were,  on  the  b.ankruptcy 
of  Wi'ight,  made  Plaintill's  in  the  original  cause  as  his  assignees,  befoi'(!  the  cause  c;ime 
on  to  be  heard)  .after  the  decree  had  been  pronounced,  filed  these  six  several  bills, 
praying  the  same  accounts  as  had  been  prayeil  against  thoni  in  the  first  single  bill — 
and  th.at  the  Plaintifi's  had  instituted  many  other  suits  against  other  occupiers,  aiul  it 

*  Vide  Foreman  v.  Blake,  ante,  vol.  vii.  p.  651. 
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concluded  by  the  Deponent  expressing  his  belief  that  such  suits  \vere  unnecessarily 
multiplied  for  the  sole  purpose  of  causing  the  Defendants  vexation  and  expense. 

It  was  urged  that,  under  the  circumstances  of  this  case,  the  application  was  fair 
and  reasonable,  [574]  and  ought  to  be  granted,  on  the  principle  on  which  the  practice 
was  now  universally  adopted  in  the  Courts  of  Law,  of  consolidating  actions  in  all  cases 
where  it  appeared  that  the  whole  (question  between  the  paities  might  be  disposed  of 
in  one  suit,  whereby  expense  and  tiouble  might  be  saved  on  all  sides.  And  he  sub- 
mitted, that  in  this  case,  the  application  was  free  from  anj'  objection  which  might  be 
urged  in  the  case  of  a  common  suit  for  tithes  immediately  between  the  clergyman  and 
occupiers,  as  the  Plaintiffs  were  merely  the  assignees  of  a  bankrupt  who  was  lessee 
of  the  vicar  to  whom  the  tithes  belonged  ;  and  it  was  a  simple  question  of  right  between 
the  parties  which  only  awaited  the  determination  of  the  appeal. 

Maitin  opposed  the  motion,  submitting  that  there  was  no  analogy  between  cases 
of  suits  for  tithes  and  actions  at  law.  He  contended,  that  on  every  principle,  the 
present  Plaintiffs  were  to  be  considered  as  standing  in  the  situation  of  the  vicar,  and 
insisting  on  his  rights  An  insuperable  objection  to  this  motion  was,  that  the  effect 
of  it  would  be  to  enable  a  whole  parish  to  coml)ine  successfully  against  ihe  parson, 
so  as  to  oppress  and  harass  him  in  pursuing  his  legal  remedy,  by  placing  him  under 
many  disadvantages.  He  also  urged,  that  by  a  consolidation  the  Plaintiff  would  be 
tied  down  to  proceed  with  the  suit  at  the  risk  of  costs,  when  it  may  happen  that  he 
might  find,  with  respect  to  some  of  the  Defendants,  that  the  suit  ought  to  be  .stopped  ; 
and  [575]  it  was  impossible  to  say  that  the  defences  would  be  the  same.  Some  of 
the  Defendants,  too,  might  be  disposed  to  submit  and  settle  with  the  Plaintiff  without 
further  litigation,  and  some  might  have  a  good  defence  whilst  others  may  not. 

He  cited  a  case  of  Denies  v.  Moseley,  wherein  a  similai- application  was  made  to  this 
Court  in  May  last,  which  was  refused  with  costs :  and  he  stated  that  another  motion 
of  the  same  kind  had  been  made  in  the  original  suit  in  this  case,  and  refused  *. 

The  Lord  Chief  B.4R0N  (with  whom  Graham  and  Garrow,  Barons,  concurred) 
adopting  the  argument  pressed  in  oppo.sing  the  motion,  declared  it  to  be  his  decided 
opinion  that  there  could  be  no  ground  stated  on  which  this  soit  of  application,  which 
was  unprecedented  in  a  Court  of  Equity,  could  be  sustained. 

Wood,  Baron,  on  the  contrary,  expressed  a  strong  conviction  that  this  was  a  very 
proper  application,  and  made  in  a  case  which  fully  authoiized  it,  and  therefore  it 
ought  to  be  granted.  His  Lordship  said,  there  was  no  reason  on  which  the  practice 
in  the  Couits  of  Law  had  been  founded  which  would  not  apply  to  suits  of  this  nature, 
and  the  objections,  if  there  were  any,  to  the  practice  in  Courts  of  Equity  might  be 
urged  against  it  in  Courts  of  Law.  If  the  suits  could  [576]  not  be  consolidated,  at 
least  thei'e  conld  be  no  objection  to  staying  the  proceedings  in  all  Ijut  one,  the  decree 
in  which  might  bind  the  whole.  The  greatest  advantages  to  all  parties  had  been 
found  to  result  from  such  a  practice  in  cases  of  actions  upon  policies  against  several 
underwriters,  which  had  been  introduced  with  so  much  success  by  Lord  Mansfield, 
whereby  all  the  expense  and  delay  of  multiplicity  of  suits  were  avoided.  Courts  of 
Equity,  in  adopting  a  similar  practice,  might,  as  the  Courts  of  Law  were  in  the  habit 
of  doing,  oblige  Defendants  who  came  to  make  the  application,  to  submit  to  any 
reasonable  terms  which  might  tend  to  facilitate  the  enquiry  into  the  justice  of 
the  case. 

-Motion  refused,  without  Costs. 

LakE]\L4N  v.  M'Adam.  18th  Nov.  1820.— An  extent  at  the  suit  of  the  Crown  against 
the  debtor  of  its  debtor  has  not,  before  inquisition  taken,  the  effect  of  di\esting 
the  Crown-debtor's  right  to  sue  his  debtor,  or  to  receive  the  debt. — An  action, 
commenced  after  an  extent  issued  against  the  debtor  of  a  Crown-debtor,  but 
before  the  taking  of  an  inquisition  under  it — and  proceeded  in  by  the  assignees 
of  the  Plaintiir  (who  had  in  the  mean  time  become  bankrupt)  in  his  name,  after 
inquisition  taken  and  the  debt  so  sued  for  had  been  seized  under  it  into  the  hands 
of  the  Crown,  and  an  amoveas  manus  issued,  on  the  application  of  the  bankrupt 
after  issue  joined:  Held,  to  have  been  well  proceeded  in;  and  the  Court  dis- 
charged a  rule  for  setting  aside  the  verdict  obtained  and  entering  a   nonsuit, 

*  Vide  Foreman  v.  Blake,  ante,  \o\.  vii.  p.  654. 
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which  h;u:l  been  granted  on  the  ground  th.il  the  Plaintiii'  had  no  right  to  eoutinne 
the  suit  under  such  circumstances. 

The  Plaintift"  had  obtained  a  verdict  against  the  Defendant  at  the  last  assizes  for 
the  count}'  of  Lancaster,  for  3001.,  in  an  action  for  money  had  and  received. 

The  cau.se  wa.s  tried  before  Mr.  .Justice  Parke,  and  the  objections  now  made  were 
taken  at  the  [577]  trial,  but  were  over-ruled,  with  leave  to  move  for  a  nonsuit. 

Littledalc,  in  the  early  part  of  this  Term,  obtained  a  rule  to  shew  cause  why  that 
verdict  should  not  be  set  aside,  and  a  non.suit  entered,  on  the  following  facts  : — The 
action  was  commenced  on  the  9th  of  December,  1816,  when  the  Defendant  was  arrested 
at  the  Plaintill's  suit,  on  process  returnable  on  the  first  of  Hilary  Term.  By  an 
in<|uisition  taken  under  an  extent  against  Bruce  and  Co.,  one  Ikin  was  found  indebted 
to  them  ;  and,  by  an  inquisition  taken  on  the  extent  which  issued  thereupon  against 
him,  on  the  25th  of  September,  1816,  the  Plaintifl'  was  found  to  be  indebted  to  him, 
and  an  extent  issued  against  the  Plaintiff  on  the  same  day.  By  an  inquisition  taken 
on  that  extent  on  the  23d  of  January,  1817,  the  Defendant  was  found  to  be  indebted 
to  the  Plaintiff  in  the  sum  of  3001.  foi'  so  much  money  had  and  received  to  his  use, 
and  that  debt  was  seized  into  the  King's  hands.  On  the  25th  of  April,  1820,  a  rule, 
obtained  by  the  Phiintitf  for  an  amoveas  manus,  was  made  absolute,  on  an  affidavit 
filed  the  11th  of  February,  1820,  stating  that  the  debt  found  to  be  due  from  him 
(Lakeman)  to  Ikin,  was  due  from  him  as  the  acceptor  of  a  bill  of  exchange,  which 
iiad  been  since  paid  by  the  drawer,  and  that  the  assignees  of  the  Plaintiff,  who  had 
at  that  time  become  a  bankrupt,  under  a  commission  dated  the  2d  of  August,  1817, 
and  his  estate  assigned  20th  Sept.  following,  were  then  proceeding  in  this  action,  in 
his  name,  against  the  [578]  Defendant;  and  the  Sherilf  of  Ijancashire  returned  that 
he  had  restored  the  possession  of  the  said  debt  to  the  Plaintifi'. 

On  these  facts  it  was  submitted  that  the  debt  belonged  to  the  Crown  when  the 
action  was  biought — that  the  amoveas  manus  should  have  been  applied  for  by  the 
assignees  of  the  Plaintiff,  as  the  debt  ought  to  have  been  restored  to  his  assignees — 
and  that  the  Plaintiff  ought  to  have  discontiinied  after  the  amoveas  manus  had  been 
obtained,  if  by  that  proceeding  the  debt  was  i-cstored  to  the  PlaintitI';  and  he  should 
have  brought  a  new  action,  because,  when  the  present  action  was  commenced,  he  had 
a  right  to  sue. 

23d  Xov. — Tindal  now  shewed  cause  *.  lie  contended  that  the  extent  had  not 
the  effect  of  divesting  the  right  of  the  Plaintill'  to  sue  for  the  debt  due  to  him  from 
the  Defendant,  and  that  it  did  not  vest  in  the  Crown  from  the  teste  of  the  extent, 
nor  until  after  it  had  been  found  by  inquisition  ;  and,  in  this  case,  that  was  subseciuont 
to  the  commencement  of  the  action.  The  inquisition  is  in  its  nature  an  inquest  of 
otfice,  founded  on  the  old  legal  notion  of  assigning  debts  to  the  Crown,  which,  in 
modern  times,  has  given  way  to  seizure  under  the  inquisition ^(irilbert's  Treatise  on 
the  Exchequer,  p.  1G7.  He  admitted  that  although  the  debt  might  be  bound,  for 
many  pin-posos,  from  the  teste  of  the  extent,  it  is  not  transferred  [579]  or  assigned 
to  the  Crown  till  the  day  of  taking  the  inquisition  ;  and  even  then  the  creditor's 
right  is  only  suspended,  but  not  extinguisiicd. 

He  also  submitted,  that  if  there  were  an\'  thing  in  the  objection,  it  ought  to  have 
been  pleaded  in  bar  of  the  further  maintenance  of  the  action,  as  was  done  in  the  case 
of  a  Plaintill  becoming  alien  enemy  after  action  brought,  because  it  is  in  the  nature 
of  a  plea  puis  flarrein  continuance — Ae  lUd  v.  Papillon  (4  East,  502),  ami  lints,  uuo 
technical  objection  would  be  answered  by  another. 

If,  however,  notwithstanding  what  had  been  urged,  the  Court  should  be  of  opinion 
that  the  right  to  sue  was  taken  out  of  the  Plaintiff,  the  amoveas  maims  must  be  con- 
sidered to  have  restored  him  to  his  oiigiiial  light  of  action  :  for  the  eil'ect  of  that 
was  to  revest  that  right,  if  it  had  ever  been  devested.  But  that  it  had  not  was  clear 
from  the  ell'cct  of  the  amoveas  maruis,  which  alone  operated  to  remove  the  Plaint  ill's 
liability  without  reipiiring  any  re-assignment  of  the  di^bt,  and,  hail  it  been  transferred, 
that  woulil  liave  licen  .absolutely  ncees.sai-y.  Aftcsr  that  [)roceeding,  thorefoi-e,  the 
parties  wci'e  placed  again  in  the  same  situation  as  if  no  extent  had  been  i.ssned. 

He  ultimately  adverted  to  the  statute  of  the  57th  of  Geo   HI.  c.  117,  s.  3,  which, 

*  The  objection  that  the  amoveas  manus  should  have  boon  applied  for  in  the  name 
of  the  assignees  was  given  up. 
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he  submitted,  had  ])iovided  that  the  rights  of  creditors  should  not  be  prejudiced  by 
the  seizure  of  debts  [580]  into  the  hands  of  the  Crown,  reserving  to  parties  all  their 
remedies  as  if  the  Crown  process  had  never  interfered. 

Littledale,  in  support  of  the  rule,  submitted  that  it  was  not  necessary  in  an  extent 
to  have  an  inquisition  in  order  to  vest  the  debt  in  the  Crown.  The  object  of  the 
inquisition  is  to  find  the  debt  merely,  and,  when  found,  it  is  bound,  by  relation,  from 
the  teste  of  the  extent,  which  is  the  award  of  execution,  and,  in  respect  of  chattels 
personal,  binds  them,  into  whatsoever  hands  they  shall  afterwards  come — Vin  Abr. 
Prerog.  of  the  King  (D.),  pi.  4,  Debts  are  personal  chattels — 2  Roll.  Abr.  157  ;  and 
are  bound  from  the  teste  of  the  extent.  The  Queen  v.  Arnold  (7  Vin.  Abr.  104).  If 
so,  the  seizure  could  not  be  pleaded  as  matter  puis  darrein  continuance. 

As  to  the  amoveas  niaiuis  having  restoied  the  parties  to  their  original  situation, 
he  contended  that  it  had  not  that  effect  in  this  instance  at  least,  because  it  had  not 
issued  till  after  the  cause  was  at  issue ;  and  the  Defendant  having  in  the  mean  time 
become  bankrupt,  the  debt  was  restored  to  his  assignees,  and  not  to  him,  and  it 
vested  in  them.  If  the  Defendant  had  pleaded  the  extent,  the  Plaintiff  could  not 
have  replied  the  amoveas  manus,  because  it  was  not  then  in  existence :  or  if  he  had 
applied  to  withdraw  his  replication  for  the  purpose  of  replying  the  new  matter,  that 
\vould  have  been  liable  to  the  objec-[581]-tion  that  it  was  a  replication  by  a  Plaintiff 
of  matter  puis  darrein  continuance,  which  would  have  been  bad,  because  the  use  and 
object  of  pleas  puis  darrein  continuance  is  to  stop  the  Plaintifi'  from  proceeding  further, 
and  not  to  enable  him  to  go  on.  His  only  course,  therefore,  would  have  been  to  have 
discontinued,  and  brought  a  fresh  action.  He  should  have  began  de  novo,  and  that 
is  what  he  may  still  do ;  so  that  he  is  not  without  remedy  if  he  proceed  in  the 
proper  manner. 

The  Court  intimated  at  the  close  of  the  argument  that  they  considered  this  to  be 
a  question  which  required  much  attention,  and  therefore  they  deferi'ed  their  decision. 

Adv.  vult. 

The  Court  this  day  discharged  the  rule.  They  did  not  state  any  reasons  for  so 
determining.  From  what  fell  from  the  Court  in  the  course  of  the  argument,  however, 
they  appeared  to  consider  that  the  extent  did  not  operate  to  divest  the  right  of  the 
Crown-debtor,  or  so  to  transfer  the  debts  due  to  him  as  to  disable  him  fi-om  suing  his 
debtors  to  recover  his  debts  :  and  that  if  they  were  paid  bona  fide,  without  collusion, 
between  the  teste  of  the  extent  and  the  day  of  taking  the  inquisition,  such  payments 
would  be  good  as  against  the  Crown.  They  observed  that  the  extent  and  inquisition 
operated  rather  to  give  the  Crown  a  lien  on  the  debts  due  to  its  debtor  than  to  divest 
the  debt,  or  deprive  [582]  him  of  his  right  to  sue,  being  analogous  in  effect,  when 
perfected  by  the  taking  of  an  inquisition,  with  the  old  writ  of  protection,  by  which 
the  debts  due  to  Crown  debtors  were  secured  to  satisfy  the  Crown. 

Jarrold  v.  Rowe.  27th  Nov.  1820. — The  Court  refused  an  application  for  a  rule 
to  compute  interest  and  costs  on  a  sum  recovered  by  verdict,  up  to  a  given  period, 
during  which  the  plaintifi'  had  been  delayed,  by  every  possible  expedient  and 
proceeding,  for  two  years  and  a  half,  made  on  an  affidavit,  stating  the  circum- 
stances, and  which  made  out,  certainly,  a  case  of  unpai-alleled  delay  and  vexation, 
by  which  the  Plaintiff"  was  put  to  an  expense  in  costs  of  upwards  of  10001.  in  an 
ordinary  case  of  an  action  on  bills  of  exchange. 

Littledale  moved  for  a  rule  to  shew  cause  why  it  should  not  be  referred  to  the 
Master  to  compute  interest  on  the  Plaintifi''s  debt  from  the  26th  of  May,  ISIS — up 
to  which  time  the  Jury  had  computed  interest  on  the  trial  of  this  cause,  and  assessed 
damages,  including  such  interest — and  to  enquii'e  the  amount  of  the  money  recovered 
against  the  Defendant's  Bail  in  an  action  on  their  recognizance,  over  and  above  the 
costs  of  the  action  against  the  principal :  and  why  the  Plaintiff  should  not  be  at 
liberty  to  issue  execution  against  the  Defendant,  and  to  levy  what  should  be  found 
due  to  the  Plaintifi'  ou  the  judgment  recovered  (after  deducting  the  money  recovered 
against  the  Defendant's  bail  itc.)  and  to  levy  the  sum  adjudged  to  the  Plaintifi',  sec. 
Stat.,  for  his  damages,  costs,  and  charges,  sustained  and  expended  by  reason  of  the 
delay  of  the  execution  of  the  judgment,  on  pretence  of  the  prosecution  of  the  writ  of 
error — on  the  ground  of  various  dilatory  and  vexatious  proceedings  taken  for  the 
purpose  of  delay. 
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[583]  The  application  was  founded  on  an  affidavit,  detailing,  at  great  length  an 
unprecedented  series  of  proceedings  taken  on  the  part  of  the  Defendant  both  at  law 
and  in  equity,  tending  to  delay  the  Plaintifi',  and  suspend  the  judgment  originally 
recovei-ed  by  him  in  an  action  on  thiee  bills  of  exchange.  It  stated  that,  in  consequence 
of  a  proposed  arrangement  for  forliearance  Ijeing  broken  off,  Plaintiff  commenced  the 
suit — that  Defendant  put  in  special  bail,  and  pleaded  five  sham  pleas — that  after  an 
unsuccessful  attempt  to  put  off' the  trial,  the  cause  was  tried  in  May,  1818,  when  the 
Plaintiff  recovered  a  verdict  for  12981.,  the  amount  of  the  bills,  with  interest — that 
since  that  time  all  kinds  of  subterfuge  had  been  resorted  to,  to  defeat  the  Plaintiff,  by 
which  he  was  delayed  two  years  and  a  half.  A  bill  in  Equity  had  been  filed  for  an 
injunction,  and  writs  of  error  were  brought  in  the  Exchequer  Chamber  and  in  Parlia- 
ment, both  on  the  judgment  in  the  original  action  and  that  in  the  action  against  the 
bail,  which  latter  was  defended  (by  the  Plaintiff  in  substance)  for  the  purpose  of  delay  ; 
and  the  money  being  at  last  paid  into  the  hands  of  the  Sheriff'  of  Devon  by  the  bail, 
the  l)cfeudant  served  a  notice  on  him,  requiring  him  not  to  pay  it  over  to  the  Plaintitf, 
as  the  Defendant  meant  to  move  to  set  aside  the  execution,  and  to  apply  to  the  Coiu't 
of  Chancery  for  an  order  to  have  the  money  paid  into  Court,  to  abide  the  event  of 
the  suit  there — that  no  such  motion  or  application  bad  been  made,  and  (the  Sheriff' 
being  rided  to  return  the  writ)  it  had  been  at  length  paid  over  to  the  Plaintiff's 
Clerk  in  Court. 

[584]  The  affidavit  concluded  by  stating  that  the  Plaintili'  had,  in  consccjuence 
of  such  proceedings,  been  put  to  an  expense  in  costs  of  upwards  of  10001.,  being 
.'iOOl.  and  upwards  beyond  the  amount  of  the  probable  allowance  to  him  of  costs  on 
the  taxation,  and  that  the  costs  occasioned  by  the  Defendant's  writ  of  error  in  the 
Exchequer  Chamber  were  still  unpaid. 

It  was  admitted  that  the  application  was  novel  in  practice,  but  it  was  submitted  to 
be  reasonable  and  just  under  the  extraordinary  circumstances  disclosed  in  the  affidavit 
on  which  it  was  founded. 

The  Court,  however,  I'efused  the  motion. 

Bkningfield  v.  Stratford.  Tuesday,  Nov.  27  1820.  This  Court  will  remove  an 
action  brought  in  another  Court  against  an  officer  of  excise  for  refusing  to  accept 
the  duty  on  goods  warehoused,  and  to  grant  the  usual  certificate,  whereby  &c. 
(suggesting  loss),  where  part  of  the  goods  having  been  afterwards  seized,  an 
information  for  their  condemnation  is  depending  in  the  Court  of  Exchecjuer.  And 
they  will  order  the  trial  of  the  action  removed  to  wait  the  result  of  the  trial  of  the 
information. 

The  Plaintiff',  who  was  a  tobacco  manufacturer,  had  brought  an  action  in  the  Court 
of  King's  Bench  (of  which  he  had  given  notice  the  .30th  of  August)  against  the  Defen- 
dant, the  collector  of  excise  for  the  port  of  London,  for  ha\ing  refused  to  sign  two 
certificates  of  the  payment  of  the  excise  duty  due  upon  the  delivery,  for  home  trade 
consinnption  or  manufacture,  of  two  several  quantities  of  tobacco,  the  property  of  the 
Plaintiff,  the  full  amountof  the  duty(  Is.  ])er  pound)  being  .•dl(^ge<l  to  have  been  tenilered 
in  the  month  [585]  of  July,  after  having  l)ccn  weighed  l)y  the  proper  officer  ;  by  means 
whereof  the  I'laintill' had  lieen  pievcntcd  from  obtaining  the  delivery  of  the  tobacco 
from  the  warehouses  of  the  Jjondon  Dock  Company,  and  had  in  consequence  sustained 
gieat  loss,  by  being  thereby  hindered  from  selling  the  goods. 

Walton  now  moved  (on  notice)  that  the  action  might  be  removed  into  this  Court, 
to  await  the  trial  of  the  issue  of  an  information  depending  therein  for  the  condemnation 
of  one  of  the  (juantities  of  tobacco,  touching  the  seizure  and  non-delivery  of  which  the 
said  action  had  been  brought.  The  motion  was  founded  upon  an  affidavit,  stating 
that  the  Defendant  liad  refused  to  take  the  duties  tendered,  and  to  sign  the  re(|uircd 
certilicates,  because  a  large  part  of  the  toliacco  hail  t)een  seized,  in  the  month  of 
Septembei',  l)y  an  officer  of  excise;  .as  forfeited,  and  that  the  seizui'e  had  1)cen,  in  the 
IJresent  Term,  returned  into  tin's  Coiut  in  acei'tain  writ  and  indentiu-o  of  ap[)r.u'senienl-, 
for  condemnation,  and  aclaini  iiad  been  entered  in  the  I'laintiff's  nanu;.  Ih;  suhiiiitled 
that  this  was,  under  the  ciicumstanccs,  an  action,  the  sui)ject mailer  of  wln'cii  concei'ns 
the  King's  revenue  ;  and  therefore  he  was  entitled,  on  the  authority  of  the  case  of 
Cawthornc  v.  Caniphdl  (1  Anstr.  20.j),  to  the  order  prayed  for  the  removal  of  the  cause 
into  this  Court.     In  this  action  the  questions  would  bo  of  the  growth  of  what  ceuiitiy 
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the  tobacco  was^  ami  what  was  the  amount  [586]  of  the  duty  chargeable  !  It  was 
stated  that  a  similar  application  had  been  granted  by  this  Court  in  Michaelmas  Term, 
1818,  having  been  unsuccessfully  opposed  by  the  Common  Serjeant. 

Jei'vis,  on  the  part  of  the  Plaintifi',  opposed  the  motion.  He  admitted  the  principle 
generally,  that  the  Court  might  remove  actions  which  concern  the  revenue  or  touch 
the  profit  of  the  King ;  but  he  insisted  that,  in  the  present  case,  this  was  not  such  a 
matter,  and  therefore  not  properly  and  exclusively  cognizable  in  this  Court.  This 
was  an  action  for  refusing  to  take  the  duties  tendered  merely.  It  has  nothing  to  do 
with  the  seizuie,  which  is  a  distinct  and  independent  question  ;  and,  in  fact,  when 
the  Plaintiffs  cause  of  action  accrued  the  seizure  had  not  been  made,  nor  indeed  till 
after  the  action  was  brought. 

[The  Court  suggested  that  a  higher  duty  may  have  been  due  than  that  tendered.] 

In  that  case  the  Plaintitl'  would  be  nonsuited  ;  and,  with  respect  to  a  large  propor- 
tion of  the  tobacco,  there  had  been  no  seizure  ;  and  the  Court  will  not  remove  the 
cause  where  a  part  of  the  subject-matter  of  the  action  is  compounded  of  goods  actually 
condemned  and  of  goods  not  seizable.     Barkleij  and  Anothtr  v.  IVaUen  (Bunb.  306). 

He  also  objected  to  that  part  of  the  application  which  prayed  that  the  cause  might 
be  ordered  to  [587]  abide  the  event  of  the  pending  infoi-mation,  as  operating  to  delay 
the  Plaintiff. 

AValton,  about  to  reply,  was  stopped  by 

The  Court,  who  granted  the  older,  observing,  that  there  could  be  no  doubt  about 
the  propriety  of  the  application. 

The  King  v.  John  Villers.  28th  Nov.  1820. — Sheriffs  are  not  entitled  to  poundage 
on  money  seized  in  the  Crown-debtor's  possession,  under  an  extent  against  him  : — 
Nor  on  money  paid  by  the  Sureties  of  a  Crown  debtor  who  has  been  arrested  on 
the  Crown-process,  in  order  to  obtain  the  release  of  his  person. — Sheriff's  have  no 
authority,  under  the  extent,  as  Sheriffs,  to  collect  debts  due  to  the  Crown-debtor  ; 
and  if  they  receive  such  debts,  they  cannot  make  it  the  ground  of  a  charge  for 
poundage  on  the  amount. 

[For  further  proceedings  see  1823,  11  Price,  57.5;  Wight.  95.] 

[In  a  Matter  of  Stamps — on  several  Writs  of  Immediate  Extent.] 

The  subject-matter  of  this  case  w-as  the  amount  of  a  claim  of  poundage,  and  for 
extra  expences  set  up  by  the  Sheriffs  of  Coventry,  on  a  levy  made  and  money  received 
by  them  under  certain  writs  of  extent,  issued  against  the  Defendant,  a  distributor  of 
sUimps,  for  a  debt  due  to  the  Crown. 

The  Defendant  J.  Villers  had  been  for  many  years,  previous  to  the  year  1806, 
distributor  of  stamps  for  the  county  of  Warwick  and  city  of  Coventry.  In  the  month 
of  April  in  that  year  these  extents  were  issued  against  him,  for  an  alleged  debt  of 
29,0001.,  and  upwards.  The  real  balance  found  due  to  the  Crown,  on  a  return  of  stamps, 
was  13,6711.  5s.  5d.  The  levies  were  made  [588]  under  the  circumstances  stated  below 
in  the  report  of  the  Deputy  Remembrancer,  to  whom,  after  many  applications  to  the 
Court  on  the  several  claims,  it  was  ultimately  referred,  to  take  an  account  of  the  debt 
due  to  the  Crown  at  the  time  of  issuing  the  extents,  and  cf  all  the  money  levied  and 
raised  under  them,  and  its  application,  and  to  take  an  accoiuit  of  the  sum  of  50001. 
deposited  with  the  Receiver  General  of  Stamps  by  \Villiam  Villers  and  William  Belcher, 
the  Defendant's  sureties,  on  account  of  the  debt  due  to  the  Crown,  and  of  the  interest 
and  accumulations,  and  the  application  thereof.  And  the  Deputy  Remembrancer  was 
further  ordered  to  state  to  the  Court  the  different  dates  of  the  receipts  and  payments 
of  the  Sheriffs  of  Co\entry,  as  w-ell  under  the  process  against  the  Defendant  as  under 
other  writs  of  extent  and  venditioni  exponas  issued  against  other  persons  implicated 
in  those  proceedings,  and  to  ascertain  the  Sheriti's  poundage  on  executing  the  said 
writs  of  extent,  or  any  process  under  the  same. 

The  Deputy  Remembrancer,  accordingly,  by  his  report  (dated  the  8th  of  July,  1820), 
found  that  there  was  due  to  the  Crown  from  the  Defendant  the  sum  of  13,8001.  8s.  8d., 
and  that  the  whole  of  that  debt  had  been  paid  in  the  manner  mentioned  in  the  first 
schedule  annexed  to  his  report. 

Thiit  the  Sheriffs  of  Coventry  had,  under  the  writs  of  extent,  taken  the  body  of  the 
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Dcfcndiiiit,  and  kept  him  in  custody,  and  had  seized  various  [589]  freehold  and  lease- 
hold estates,  notes,  bills,  monies  numbered,  and  other  property  belonging  to  the  Defen- 
dant of  considerable  value  ;  and  that  they  had  also  returned  upon  the  inijuisition  debts 
due  to  the  Defendant  to  a  large  amount. 

He  also  found  that,  upon  the  arrest  of  the  Defendant  and  seizure  of  his  property, 
the  Defendant's  sureties,  W.  Villers  and  Belcher,  applied  to  the  Commissioners  of 
■Stamps  to  obtain  the  Defendant's  discharge  out  of  custody,  to  which  the  Commis- 
sioners consented,  on  the  sureties  depositing  with  them  a  sum  of  50001.  of  their  own 
mom'es,  to  be  laid  out  in  Exchequer  bills,  to  indemnify  the  Crown  against  any 
deficiency,  according  to  the  terms  and  conditions  of  a  written  agi'eement,  the  substance 
of  which  was — that  that  sum  should  be  deposited  to  secure  to  the  Crown  any  deficiency 
that  should  appear  on  the  sale  of  the  Defendant's  effects,  to  satisfy  the  Crown's 
debt  out  of  the  produce — the  50001.  to  be  laid  out  in  Exchequer  bills — and  at  the 
expiration  of  twelve  months  from  the  date  of  the  venditioni  exponas,  or  before,  as 
soon  as  the  Defendant's  effects  should  be  converted  into  money,  the  50001.,  or  a 
sulHcient  part  thereof,  to  be  applied  to  supply  the  deficiency,  and  pay  what  should  be 
then  found  remaining  due  to  the  Crown  on  the  said  debt,  the  surplus  to  be  returned 
to  the  sureties. 

That  the  50001.  was  accordingly  paid  on  the  Sd  of  May,  1806,  into  the  hands  of 
the  Eeceiver  [590]  General  of  Stamps,  in  Exchequer  bills,  and  the  Defendant  was  the 
next  day  discharged  out  of  custody  by  supersedeas. 

He  further  found,  that  the  Sherifi's  of  Coventry,  befoi'e  they  had  made  any  return 
to  the  writs  of  extent,  and  without  process,  or  any  authority  from  the  Court  of 
Kxchequer,  but  in  conformity  with  a  letter*  addressed  to  the  Undersheriff  by 
Edward  Itlsteourt,  esq.  the  then  solicitor  for  the  Stamp  Duties,  dated  the  18th  of 
.\pril,  180G,  applied  to  various  debtors  of  the  Defendant,  I'esiding  in  the  counties  of 
Wai'wick,  Somerset,  Northampton,  Worcester,  Stafford,  juid  elsewhere,  out  of  the 
jiu'isdiction  of  the  Sheiiff'  of  ('o\  entry,  and  received  deljts  due  to  the  Defendant  from 
such  d(;bt<jrs  to  the  anioinit  of  27001.  ;  and  that  they  had  obtained  paynient  of  other 
debts  due  to  the  Defendant  from  persons  residing  within  their  [591]  bailiwick  to  the 
amount  of  20001.  and  upwards,  in  the  whole  48.'J0I.  lis.  Tijd. 

That,  under  the  writ  of  venditioni  exponas  afterwards  issued,  the  Sheriff's  had 
levied,  previous  to  December,  180S,  96041.  3s.  7id.  ;  and  that  they  had,  out  of  that 
sum,  paid  and  applied,  in  part  satisfaction  of  the  said  extents,  and  had  i-etained  for 
their  extra  costs  and  expenses  in  the  execution  thereof,  as  allowed  pursuant  to  an 
award  made  in  this  cause  on  the  10th  of  July,  1818,  and  for  their  poundage,  the  sums 
mentioned  in  the  third  schedule  to  the  report,  amounting  in  all  to  the  sum  of  83141. 
2s.  4d.,  which,  deducted  from  the  .said  sum  of  96041.  3s.  7d.,  left  a  balance  in  the 
Sherilfs  hands,  in  respect  of  the  monies  so  received  by  them,  of  12901.  Is.  3d. 

lie  also  found,  that  the  said  sian  of  50001  had  been  deposited  with  the  Receiver 
(ieneral  in  Exchequer  bills,  which  were  renewed  fi'oni  time  to  time  as  former  bills 
were  paid  off. 

That  the  accumulations  accruing  llu'reiiii  by  inteiest  amounted,  on  the  ^tli  day 
of  August,  1810,  to  10701.  19s.  9d.,  niaking  together  60701.  19s.  9d.  ;  and  that,  on  the 
same  day,  the  Commissionei's  retui'iied  to  the  sureties  40001.  in  Exchequer  bills, 
leaving  in  the  hands  of  the  Receiver  General  20701.  12s.  9d.,  which,  by  accunnilation, 
amounted  on  the  5th  of  Maich,  1813,  to  the  sum  of  23151.  13s.  3d.,  part  of  which 
(21281.  Is.  8d.)  the  Commissioners  on  that  day  appropriateil,  being  the  amount  of  the 
balance  [592]  due  to  the  Crown  ;  and  that  the  remainder,  with  subsequent  aeeumula- 

*  That  letter  was  in  the  following  terms,  stating  the  extent  of  the  powei'  given 
by  the  Solicitor  of  the  Stamp  Duties,  and  his  authority  for  so  tiding.  It  is  ti'ansciibcd 
here  bccsuisc  it  will  be  found  to  have  [jroduced  some  animadvcisiiiTi  fi'om  the  Coiu't :  — 

"I  have  leceivcd  your  letter  of  the  17th  instant,  .'uid  I  have  c'onununicated  the 
contents  to  the  Commissioners  of  this  revenue,  who  desire  me  to  inform  yon,  that 
they  .see  no  objection  whatsoever  for  your  receiving  any  of  the  debts  due  to  Mr. 
^'illel■s,  when  the  b.alance  is  clear  and  not  disputed  by  him,  but  not  otherwise, 
previous  to  your  taking  the  inquisition  ;  and  yon  will  of  course  state  in  your  return  to 
the  writ  the  several  sums  so  received.  If  yon  should  lind  it  necessary  to  have  further 
time,  there  seems  no  objection  to  enlarging  the  return  of  the  wiitfor  a  short  period  ;  and, 
in  that  case,  you  will  h.-ive  the  goodnc.ss  to  send  the  writs  to  me  for  that  purpose." 
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tions  to  the  23d  of  September,  1818,  left  on  that  day  in  the  hands  of  the  Receiver 
General,  2281.  17s.  6d. 

He  finally  found,  that  he  had  ta.xed  the  costs  of  the  Crown,  amounting  to  18681. 
5s.  6d.,  at  .5131.  Os.  4d. — that  he  found  the  poundage  of  the  Sheriffs,  on  executing  the 
said  writs  of  extent,  and  all  process  thereon,  amounted  in  the  whole  to  2091.  7s.  lOd., 
and  which  had  been  retained  by  them  out  of  the  96041.  3s.  7d.  received  by  them,  as 
stated  in  the  third  schedule,  in  which  schedule  he  had  distinguished  in  respect  of 
what  particular  sums  he  had  allowed  such  poundage. 

The  three  schedules  referred  to  were  annexed  to  the  report. 

The  first  contained  an  account  of  monies  paid  in  satisfaction  of  the  debt  due  to 
the  Crown,  and  was  as  follows  : — 

Paid  by  W.  Villers,  the  Receiver  appointed  by  the  Court,  to  £       s.    d. 

the  Receiver  General  of  Stamp  Duties  .  .  .        2,765     1     4 

Paid  by  the  Deputy  Remembrancer,  pursuant  to  orders  in 
the  cause,  the  produce  of  freehold  property  sold  under 
the  extents         .  .  .  .  .  .  589     5     7 

Poundage  and  other  allowances  to  Defendant  by  the  Com- 
missioners on  his  debt   .  .  .  .  .  618     0     1 

Paid  to  the  Receiver-General  by  the  Sheiiffs  .  .        7,700     0     0 

Paid  by  the  Receiver-General  out  of  the  produce  of  the  Ex- 

chequei'  bills  mentioned  in  the  Report  .  .  .        2,128     1     8 

■£13,800     8     8 

[593]  The  second  schedule  contained  an  account  of  the  sums  received  by  the 
Sheritl's  under  the  writs  of  extent,  as  stated  in  the  report,  amounting  to  96041.  3s.  7|d., 
on  some  of  which  poundage  had  been  allowed  as  in  schedule  3,  and  on  others  not  as  in 
the  exceptions. 

The  third  schedule  contained  the  account  of  the  several  sums  paid  and  applied  by 
the  Sheriffs  out  of  the  96041.  3s.  7^d.  received  by  them,  distinguishing  the  particular 
sums  in  respect  whereof  they  had  retained  and  been  allowed  poundage,  as  follows  ; — 

Paid   Receiver-General    of    Stamps   by    various    drafts,        £       s.    d. 

amounting  together  to  ...  .    7,700     0     0 

Retained  by  the  Sheriffs  for  extra  costs  and  expences, 

as  awarded  to  them  pursuant  to  order  of  24th  of 

April,  1818   .  .  .  .  .  .       404   14     6 

Poundage  on  the  following  sums,  at  Is.  6d.  in  the  pound 

for  the  first  1001.,  and  Is.  for  the  residue  : — 

On  amount  of  produce  of  sale  of  household 
/         furniture  and  other  like  effects 
On  amount  of  sale  of  wines,  &c.  in  trade    . 
From  sale  of  leasehold  at  Keresley 
The  like  of  a  field 
,,         of  a  close 
„         of  stamp  office  . 
Sums  received  "  O'  vaults 

on  which  the  .,         of  coach  house  and  stable 

Sheriff  held  to  ,,  contingent  interest  of    Mr.   Vil 

be  entitled  to  lers',  under  Mr.  Belcher's  will 

pound.age.  [594-]  f,.o„,  g^le  of  the  Wyily  and  Essing- 

ton  canal  shares 

,,  ,,      Grand  Junction  canal  shares 

„  ,,      Union  canal  shares 

„  ,,      Crinan  canal  shares 

Amount  of  goods  and  effects  of  Joseph 
and  Enelisha  AVest,  sold  under  writ  of 
extent 


\ 


£ 

s. 

d. 

1,137 

15 

H 

1,713 

11 

lOA 

215 

0 

0" 

2 

2 

0 

12 

12 

0 

14 

14 

0 

80 

0 

0 

16 

0 

0 

350 

0 

0 

276 

0 

0 

118 
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0 

72 

1 

0 

11 

0 

0 

118 

18 

6 

£4,137 

17 

1 1  —  209 

7  10 

£8,314 

2  4 
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Sums  pro- 
duced by 
means,  lield 
not  to  give  the 
Sheriff  a  right 
to  poundage. 


To  that  report  the  Sherifts  of  Coventry  filed  the  following  exceptions : — 

For  that  the  Deputy  Reraembranuer  had  allowed  to  the  said  Sheriffs  the  sum  of 

X2091.  7s.  10(1.  for  poundage  only  on  the  several  sums  hei-einafter  mentioned,  viz.  iV'u. 

(stating  the  particidars  and  sums  as  set  forth  iibove,  in  that  part  of  the  third  .schedule 

which  distinguishes  the  sums  on  which  poundage  wa.s  allowed)  amounting  to  the  sum 

of  41371.  17s.  lid. 

Whereas  the  said  late  .Sheriffs  claim  to  be  also  entitled  to  poundage  on  the  several 

sums  heieinafler  mentioned  : — viz. 

1st. — On  monies  found,  seized,  and  extended  in  the  hands      £       s.      d. 
and  possession  of  the  Defendant,  under  the  said  writs 
of  extent,  and  received,  paid,  and  accounted  for  by 
the  said  late  Shei-ifl's,  amounting  to  the  sum  of  .     250     5     4| 

[595]  2d. — On  the  amount  of  notes  and  bills  found  in 
the  hands  and  possession  of  the  Defendant,  and  ex- 
tended and  received  by  the  said  late  Sheriff's,  and 
accounted  for  under  the  said  writs  of  extent  .     281     0     9 

3d. — On  the  amount  of  the  produce  of  two  notes  in  the 
hands  of  the  Defendant,  seized  under  the  extent, 
and  received  by  the  said  Sheriffs  in  part  satisfaction 
of  debts,  before  the  return  of  the  said  writs  of  ex- 
tent, and  accounted  for  by  the  said  Sheriff's  under 
the  said  writs  of  extent         .  .  .  .       50     1      1 

4th. — On  the  amount  of  debts  extended  and  received  by 
the  said  late  Sheriff's,  and  accounted  for  and  paid 
under  the  said  writs  of  extent  .  .  .  4,807     7     3i 

5th. — On  the  amount  of  rents  extended  and  received  by 
the  Sheriffs,  and  accounted  for  and  paid  under  the 
said  writs  of  extent  .  .  .  .  .       22     4     9 

(ith. — On  the  amount  of  50001.  paid  by  William  Villers 
and  William  Belcher,  the  sureties  of  the  Defendant, 
in  order  to  obtain  the  liberation  of  his  pei'son  from 
the  custody  of  the  said  Sheriffs,  under  the  said  writs 
of  extent       ......  5,000     0     0 

7th. — On  the  amount  of  monies  received  by  the  Sherifts 
of  Thomas  Sharpe,  for  stamps  on  certain  hat  linings, 
and  paid  and  accounted  for  under  the  said  writs  of 
extent  .  .  .  .  .        18     4     G 

8th. — On  the  amount  of  debts  due  to  the  Defendant,  and 
extended  by  the  said  late  Sheriffs,  under  the  said 
writs  of  extent  .....  3,402     0     (i  / 

In  all  which  particulars  &c. 

Saturday,  l.sth  Nov. — The  exceptions  now  came  on  for  alignment. 

[596]  liullock,  Serjeant,  Tindal,  and  Parke,  in  support  of  the  exceptions,  insisted 
that  the  Deputy  Kemcmbrancer  had  not  done  right  in  confining  the  allowance  of  the 
Sheriff's'  poundage  to  the  amount  of  the  produce  of  the  eff'octs  seized,  and  which  had 
been  sold  ;  and  in  rejecting  the  claim  of  poundage  on  the  sums  received  and  accounted 
foi- and  paid  by  the  Sheriff's  inidci'  the  writs  of  extent,  and  which  were  the  subji'iM- 
matters  of  these  exceptions  to  his  report  :  and  that,  in  rejecting  the  Sheriff's'  claim,  he 
had  proceeded  on  a  mistake  of  the  legal  principle  on  which  their  right  was  founded. 

They  submitted,  that  the  Sheriff's  were  entitled  to  ])oundage  on  all  the  money 
which  li.id  been  collected  by  virtue  of  the  process,  and  whilst  it  was  in  force,  and  even 
for  that  which  had  come  to  the  Sheriffs'  h.-mds  in  consetiuoncc  of  the  extent  being 
issued,  although  paid  to  him  through  the  medium  of  a  Receiver  appointed  by  the 
Court,  if  paiil  under  coercion  of  the  process. 

Taking  the  sixth  exception  first,  they  contended  that  Viller.s,  having  boon  in 
custody  for  some  time  under  the  writ,  during  all  which  time  tiie  Sheriffs  wore  re- 
sponsible for  his  safe  keeping,  as  soon  as  the  .'jOOOI.  was  |)aid  foi'  his  liberation,  as 
found  by  the  Deputy  Ixemcmbiancer's  report,  the  Sheriff's  became  entitled  to  poundage 
on  that  sum,  as  so  much  money  levied  in  disch/uge  of  tin;  Clown's  ilebt  ;  and  that 
their  right  then  vested,  and  could  not  be  displaced  by  the  appointment  of  a  Receiver, 
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or  any  other  act  of  the  parties,  or  of  any  [597]  other  person.  The  money  was  paid 
in  consequence  of  the  arrest  of  the  person  of  the  Defendant,  founded  on  and  by  virtue 
of  the  process,  and  was  therefore  raised  by  virtue  of  the  execution  by  the  Sheriff  of 
the  writ  of  extent. 

Having  adverted  to  the  terms  of  the  statute  3d  Geo.  I.  c.  1.5,  s.  3,  giving  Sherifls 
a  poundage  on  all  monies  by  them  "  levied  or  collected,"  they  cited  the  case  of  The 
Kimj  V.  Jelhcrell  (Park.  177),  and  Sir  Daniel  Xorton's  case  (Lane,  71),  as  determining 
that  money  paid  under  such  circumstances  is  to  be  considered  as  levied  or  collected 
within  the  words  of  the  act,  and  that  the  Sheriff  is  entitled  to  poundage  thereon. 
They  cited  the  case  of  The  King  v.  Burrell  (Bunb.  305),  as  deciding  that  the  SherifT 
may  retain  his  poundage  where  any  should  be  due, — and  The  King  v.  Barber  (3  Anstr. 
717),  and  The  King  v.  Fry,  in  the  note  to  that  case  (ib.  page  718),  where  it  was  held, 
that  the  Sheriff  having  seized  goods  was  entitled  to  poundage  on  the  money  being 
paid  by  compulsion  of  the  levy  ;  although  before  a  venditioni  exponas  was  issued  ; 
and  although  it  were  not  paid  to  the  Sheriff,  but  to  the  Receiver  General.  In  those 
cases  the  words  of  the  statute  were  construed  liberally,  the  Court  there  gi^■ing  the 
Sheriff  the  benefit  of  the  distinction  observed  by  the  Legislature  l)etween  the  terms 
"levying"  and  "collecting,"  treating  the  latter  as  introduced  to  give  the  Sheriff'  for 
his  encouragement  in  exe-[598]-cutiiig  his  duty,  the  poundage,  where  he  should  by 
any  means  after  entering  on  the  execution  of  the  process,  collect  the  money  which  he 
was  thercliy  directed  to  levy,  lest,  by  any  strict  interpretation  of  that  last  word,  he 
might  be  considered  tied  to  the  letter,  and  not  entitled  but  in  cases  where  he  had 
levied  in  the  confined  technical  sense  of  the  term.  They  urged,  however,  that  the 
term  "levy"  was  not  really  so  confined  iu  its  meaning  as  it  would  probably  be  con- 
tended to  be. 

The  Legislature,  they  observed,  had,  in  the  various  sUitutes  passed  on  the  subject 
of  Sheriffs'  duties,  and  their  remuneration  by  allowance  of  poundage,  had  made  no 
distinction  between  common  and  Crown  cases,  except  in  the  7th  of  Geo.  IIL  c.  29, 
which  recites  and  explains  the  29th  of  Eliz.  iu  respect  of  proceedings  by  Sheriffs  in 
their  own  names  where  they  are  merely  trustees  for  the  Crown  ;  and  that  there  was  a 
distinction  in  favour  of  the  present  claim,  in  this,  that  where  the  person  of  the  debtor 
is  taken  at  the  suit  of  the  Crown,  it  is  considered  a  satisfaction  of  the  debt ;  but  it  is 
not  so  in  the  case  of  the  Crown.  In  common  cases,  if  the  money  to  be  levied  were 
paid  to  the  Sheriff,  or  if  he  had  seized  the  debtor's  goods,  and  a  compromise  were 
afterwards  effected,  he  was  still  entitled  to  poundage ;  Alchin  v.  IFelh  (a)  ;  and  that 
even  where  the  execution  has  been  afterwards  set  aside  for  irregularity  ;  [599]  DuIIcu 
v.  Anski/  ((5  Esp.  X.  P.  C.  111).  Rav-slorne  v.  Wilkinson  (4  M.  &  Sel.  2-56).  When  the 
Sheriff"  has  completed  hi.s  levy,  he  becomes  absolutely  entitled  to  poundage,  and  no 
tran.sactions  between  other  persons  can  affect  him — Hex  v.  Valdwdl  (1  Anstr.  279). 
Applying  these  principles  to  the  various  exceptions,  the_v  insisted  that,  if  the  decisions 
cited  were  law,  the  exceptions  must  be  allowed.  The  subject-matter  of  the  first 
e.xception  they  urged  as  one  on  which  poundage  might  be  claimed  ;  because  money 
might  be  seized  under  an  extent ;  for  by  the  writ,  the  Sheriff  is  ordered  to  seize  all 
sums  of  money  belonging  to  the  Defendant.  At  all  events,  it  can  form  no  ground  of 
objection  in  this  case,  that  there  could  be  no  sale  of  money ;  for  by  the  terms  of  the 
writ,  the  Sheriff'  could  do  no  more  than  seize  such  property  as  he  might  find. 

As  to  the  second,  third,  fourth,  fifth  and  eighth  exceptions  also,  they  contended, 
that  in  this  case,  where  neither  the  Crown  nor  the  Defendant,  nor  the  parties  to  the 
bills  &c.  raised  any  objection,  the  Sheriff'  was  entitled  also  to  poundage  ;  for  although 
it  was  not  within  the  scope  of  his  duty  to  convert  the  bills  and  notes  into  cash,  or  to 
receive  the  rents  of  debts,  yet  it  was  within  his  authority  to  do  so  as  matter  of  arrange- 
ment;  and  having  done  so,  as  it  was  for  the  benefit  of  the  Crown  certainly,  and 
probably  for  the  other  parties  also,  he  was  therefore  entitled  to  poundage.  The 
process,  the  finis  et  fructus  of  which  ought  to  be  [600]  the  criterion  of  the  Sheritts 
duty  and  remuneration,  had  been  rendered  more  efficacious  by  his  so  doing,  and  his 
own  trouble  and  risk  had  been  increased. 

The  seventh  exception  was  not  much  pressed,  as  well  on  account  of  the  smallness 

of  the  sum,  as  the  greater  degree  of  doubt  admitted  to  exist  with  respect  to  that  charge. 

Jervis,  contra,  contended,  that  the  Sheriff  was  not  entitled  to  poundage  on  any  of 

(a)  5  Term  Rep.  170,  and  vide  Edmmds  v.  Watson,  7  Taunt.  5,  and  2  Marsh.  330  S.  C. 
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the  sums  specified   in  the  exceptions,   as   having  licen  disallowed    by    the    Deputy 
Kemcmbrancer. 

The  Sherifl"s  light  to  poundage  arose  on  the  statute  3  Geo.  I.  ch.  15,  and  was 
expressly  given  to  him  iu  consideration  of  his  care,  pains,  and  charges  in  the  execution 
of  the  Crown  process  ;  and  the  risk  which  had  been  so  much  relied  on  formed  no  part 
of  the  consideration  in  the  contemplation  of  the  Legislature ;  and  for  that  reason  it  is 
that  the  .Sheriff  is  not  entitled  to  poundage  on  the  arrest.  As  to  the  sixth  exception, 
therefore,  he  contended  that  money  paid  by  the  surety  to  release  the  person  of  the 
principal,  aftbrded  the  Sheriff  no  claim  for  poundage.  It  might,  perhaps,  have  been 
a  question  if  his  goods  had  been  released  on  that  arrangement ;  but  if  on  that  occasion 
the  Crown  had  agreed  to  receive  payment  of  any  given  sum  by  instalments,  it  is  clear 
the  .Sherifl'  would  not  have  been  entitled  to  poundage  on  the  amount. 

[601]  As  to  the  first  exception,  the  seizure  of  money  being  attended  with  no 
trouble,  no  poundage  could  be  claimed,  and  no  poundage  ever  has  been  allowed  in 
such  a  case  in  practice. 

With  respect  to  the  second,  third,  fourth,  fifth,  and  eighth  exceptions,  he  contended 
that  the  Sherift'  was  not  entitled  to  poundage,  because  he  has  no  authority  undei-  the 
extent  to  collect  or  receive  the  debts  due  to  the  Crown-debtor.  He  can  only  make  a 
seizure,  and  that  is  merely  a  seizure  in  Law  ;  but  he  has  no  power  of  enforcing  pay- 
ment. He  cannot  therefore  be  entitled  to  poundage  for  any  trouble  which  he  is  not 
Ijound  to  take.  Another  objection  to  that  claim  was,  that  many  of  the  debts  were 
received  out  of  the  jurisdiction  of  the  Sheritt'  of  Coventry. 

On  the  subject-matter  of  the  claim  insisted  on  by  the  seventh  exception,  he  insisted 
there  was  no  pretence  for  it,  as  the  stamps  were  clearly  the  property  of  the  Crown : 
—The  Kinij  v.  Vilkrs  (1  Wightw.  97). 

He  distinguished  the  cases  which  had  been  relied  on,  by  the  diflerence  that  an 
actual  levy  had  l)een  made  in  all  those,  l>y  the  seizure  of  the  Crown-debtor's  goods, 
and  the  goods  were  released  on  certain  persous  paying  the  sum  which  the  Sheritt'  had 
been  directed  to  levy. 
Cur.  adv.  vnlt. 

The  Lord  Chief  Baron  now  delivered  the  judgment  of  the  Court. 
[602]   We  have  given  this  case  our  most  attentive  and  careful  consideration  ;  and 
the  result  is,  that  we  think  the  Deputy  Kemembrancei's  report  is  correct. 

We  think  that  the  Sheritt'  is  not  entitled  to  any  poundage  on  the  sum  of  50001. 
which  was  paid  by  the  Defendant's  sureties  in  order  to  obtain  the  release  of  his  person. 
Poundage  is  allowed  to  the  Sheriff'  by  the  statute,  for  his  care,  pains,  and  charges 
iu  executing  the  process  by  levying  the  money  due.  What  care,  pains,  or  charges 
can  have  been  iiicui'red  by  him  in  that  case!  On  that  principle  alone  we  think  that 
tile  question  raised  by  tiiat  part  of  his  claim  may  be  disposed  of. 

We  are  also  of  opinion,  that  he  is  not  entitled  to  ])ouudagc  on  the  debts  collected 
by  him  in  the  county,  under  the  circumstances  stated  in  the  report.  Those  debts 
were  not  received  by  him  as  Shei'ift'  of  the  county  of  Coventry,  in  consequence,  probai)l}', 
of  some  arrangement  for  that  purpose,  unconnected  with  his  character  and  power  as 
Sheriff'. 

As  to  the  claim  of  poundage  on  the  sums  paid  Ijy  the  Receiver  appointed  l)y  the 
Court,  it  would  be  quite  wild  to  tluTik  seriously  of  that  for  a  moment.  For  the  same 
reasons  as  I  have  already  stated  respecting  the  debts  collected,  we  think  ho  is  not 
entitled  to  poundage  on  the  amount  of  the  rents  received  by  him. 

As  to  the  money  found  and  seized  by  the  [603]  Sheriil' in  the  Defendant's  house, 
which  is  the  subject-matter  of  the  fiist  cxcc])tion,  we  have  directed  enquiries  to  be  set 
on  foot  in  the  office  of  the  Deput}'  Kuniembiancer,  as  to  wiiat  h.is  been  the  usual 
])ia(ticc  in  such  cases:  and  we  find  that  it  has  .always  been  considered  there,  that  the 
act  of  Parliament  does  not  authorize  the  allowance  of  poundage  on  money  so  found, 
although,  in  some  inst;inccs,  it  has  been  allowed,  as  bolween  the  C'rown  and  the  parly. 
We  know,  however,  that  in  cases  of  extents,  the  practice  in  ceitain  cases  is  not 
necessarily  to  be  regarded  as  proving  the  law  ;  for  parties  do  not  always  consider  it 
expedient  to  dispute  the  matter.  The  writ  of  extent,  certainly,  orders  the  ShorilV  to 
seize  all  such  sums  of  money  as  the  Defendant  hath  in  his  bailiwick,  in  whose  hands 
soever  the  same  may  then  be  ;  l)Ut  we  must  not  lose  sight  of  the  words  of  the  act  of 
Pailiament  on  which  the  Sheriff's  right  to  poinulage  is  founded.  (Jiving  strict  atten- 
tion to  that,  and  the  form  of  the  writ,  I  am  of  opinion  that  the  sums  of  money  there 
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meant  are  such  sums  as  the  Sheiiff  should  receive,  not  from  the  Crown-debtor  himself, 
but  from  other  persons  indebted  to  him,  or  having  his  money  in  their  hands. 

We  are  of  opinion  that  these  exceptions  cannot  be  supported,  and  they  must 
therefore  be 

Disallowed  (with  Costs). 

[604]  Holmes  v.  Waring.  Tuesday,  28th  Nov.  1820. — A  demurrer  having  been 
called  on,  it  was  suggested  by  the  counsel  for  the  bill  that  a  very  material  aver- 
ment had  been  omitted  accidentally,  by  mere  oversight,  and  they  asked  for  leave 
to  amend.  The  Court,  with  much  reluctance  on  the  part  of  the  Chief  Baron, 
permitted  the  amendment,  directing  the  minute  to  be  entered  speciallv,  that  the 
reason  might  appear. 

[Referred  to,  Liidon  Scliool  v.  Scarlet,  1824,  13  Price,  74,  n.] 

This  demurrer  being  called  on,  and  Wilbraham  having  stated  the  grounds  on 
which  it  was  founded, 

Jervis  and  Shadwell,  who  appeared  to  support  the  bill,  applied  to  the  Court  for 
leave  to  amend,  on  a  suggestion  that  for  want  of  a  very  material  allegation,  which 
had  been  omitted  by  an  oversight  merely,  the  bill  could  not  be  sustained  ;  submitting, 
that  in  such  a  case,  the  Courts  of  Law  allowed  amendments  of  declarations,  on 
application,  as  matter  of  course,  and  that  in  pleadings  in  Equity,  the  Court  of  Chancery 
had  frequently  of  late  permitted  the  same  thing. 

The  Lord  Chief  B.\rox  (having  been  informed  at  the  bar  that  there  were  cases 
of  special  circumstances  wherein  the  Lord  Chancellor  had  permitted  amendments  in 
this  stage  of  the  proceedings)  expressed  himself  strongly  of  opinion  that  the  forms  of 
proceeding  were  infinitely  too  much  relaxed  bv  the  indulgences  resulting  from  such 
new  practice,  from  which  much  mischief  frequently  ensued,  and  declared  himself 
inclined  to  refuse  the  application. 

Grah.am  and  Wood,  Barons,  being  of  opinion  that,  in  a  case  of  this  sort,  by  analog}' 
with  the  [605]  practice  in  Courts  of  Law,  the  Plaintiff  might  be  permitted  to 
amend. 

The  Lord  Chief  Baron  said  that  he  would  consent  to  the  application  in  this  ease, 
as  his  Brothers  were  disposed  to  permit  it ;  but  he  declared  that  he  felt  great  reluct- 
ance in  extending  such  indulgences  ;  and  he  required  that  it  should  be  entered  as 
part  of  the  minute,  that  the  permission  which  was  granted  in  this  instance,  had  been 
given  on  special  grounds,  and  in  consequence  of  the  accidental  circumstance  of  the 
very  destitute  state  of  the  bill. 

Order. 

Allowed  to  amend, — the  Court  being  informed  b}'  the  counsel  for  the  bill  that  the 
application  for  a  lease  was  not  stated  by  the  bill  to  have  been  made  within  six  months, 
in  consequence  of  a  mere  mistake.     The  Plaintitf  to  pay  the  costs  of  the  Demurrer. 

[606]  LuBiN  V.  LiGHTBODY.  Tuesday,  28th  Nov.  1820. — The  Court  will  not,  on 
motion,  after  an  order  for  a  leference,  direct  the  Master  to  enquire  (if  he  have 
found  that  a  good  title  can  be  made  to  premises,  the  subject  of  a  suit  for  specific 
performance,)  when  such  good  title  could  first  be  made.  Such  direction  should 
be  applied  for  at  the  hearing,  when  the  Court  is  in  possession  of  the  merits. 

Shadwell,  supported  by  Wray,  moved  that  if  Master  Spranger  (to  whom  it  had 
been  oidered  to  be  referred  to  enquire  of  the  title)  should  be  of  opinion  that  a  good 
title  can  be  made  to  the  premises,  the  subject  of  this  suit  (for  specific  performance), 
he  might  be  directed  to  enquire,  when  such  good  title  could  first  be  made,  with  a 
view  to  the  future  consideration  of  the  question  of  costs. 

Girdlestone  opposed  the  motion. 

The  Court  refused  the  application,  saying  that  the  subject-matter  of  the  motion, 
which,  as  a  new  practice,  was  often  attended  with  advantage,  could  not  be  brought 
under  the  consideration  of  the  Court  by  motion.  The  proper  time  and  mode  of 
obtaining  such  an  enquirj'  is  at  the  hearing  ;  as  the  Court  could  not  direct  such  an 
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enquiry  on  :i  mere  motion,  on  account  of  not  having  all  the  merits  of  the  case  before 
them.     The  application  was  therefore 
Refused,  with  Costs. 

[607]  Darley,  Executor  &c.  v.  Brown  and  Another.  Tuesday,  28th  Nov.  1820.— 
An  execution  .sued  out  against  the  goods  of  a  Defendant  on  a  judgment  recovered 
set  aside,  and  the  money  which  had  been  levied  under  it  ordered  to  be  restored, 
the  Defendant  having  been,  pending  the  action,  discharged  under  the  insolvent  act 
(1st  Geo.  4,  c.  199). — The  Court,  considering  the  proceeding  reprehensible,  made 
the  rule  absolute,  with  costs. 

A  rule  had  been  obtained  in  this  case  by  Puller,  requiring  the  Plaintiff  to  shew 
cause  why  the  execution  (fieri  facias)  which  had  been  issued  against  the  Defendant 
should  not  be  set  aside  ;  and  why  the  money  which  had  been  levied  under  it  should 
not  be  restored  to  him ;  and  why  the  Plaintiflf  should  not  pay  the  costs  of  the 
application. 

The  fact  on  which  the  motion  was  founded  was,  that  after  the  action  was  com- 
menced, and  whilst  it  was  proceeding,  the  Defendant  obtained  his  discharge  under 
the  insolvent  act,  1st  Geo.  IV.  c.  119  ;  and  upon  that  ground,  it  was  contended,  that 
the  personal  estate  of  the  insolvent  having  become  from  that  time  vested  in  the 
provisional  assignee  appointed  by  the  Couit,  the  levy  was  wrongful,  and  could  not 
be  supported.  It  was  also  urged  that  the  Plaintifi'  should  not  have  proceeded 
further  in  the  action,  after  notice  had  been  given  by  the  Defendant  of  his  intention 
to  apply  for  his  discharge,  and  that  he  should  not  have  brought  the  cause  on  for  trial 
when  the  debt  had  been  admitted  in  the  schedule  returned  by  the  in.solvent ;  so  that 
there  could  have  been  nothing  in  dispute  between  them  :  and  the  expences  had  been 
therefore  unnecessarily  and  wan-[608]-tonly  encreased  thereby  from  about  81.  or  91. 
to  401.  and  upwards. 

In  point  of  law,  it  was  insisted,  that,  under  the  construction  of  the  insolvent  act, 
the  future  goods  of  a  Defendant,  who  had  been  once  discharged,  were  protected  from 
seizure  under  executions  on  judgments  recovered,  the  statute  having  given,  in  eft'ect, 
a  general  judgment  and  execution,  and  one  of  its  principal  objects  was,  to  equalize 
the  divisioti  of  the  insolvent's  pi'csent  and  future  estate  amongst  all  his  creditors, 
without  preference.  The  act  in  that  respect,  therefore,  has  taken  away  the  jurisdiction 
of  other  Courts,  with  regard  to  the  power  of  awai'ding  execution  against  the  person 
and  goods  of  discharged  insolvents.  By  the  28th  section  it  is  enacted,  that  after  the 
Court  shall  have  declared  a  prisoner  entitled  to  the  benefit  of  the  act,  no  writ  of 
fieri  facias  shall  issue  on  any  judgment  before  then  obtained  against  such  prisonei' 
foi-any  debt  due  before  the  comnienccmcnt  of  his  custody,  except  upon  the  judgment 
entered  up  by  order  of  the  Court.  It  was  stated,  as  matter  of  authoiity,  that  Mr. 
Justice  Baylcy  had  made  an  order  for  setting  aside  an  execution  on  the  same  grounds 
very  recently. 

Reader  and  Jones  shewed  cause,  contending  that  the  levy  under  the  execution  was 
legal,  and  ought  not  to  be  set  aside.  The  facts  stated  by  the  Plaintifi's  attida\it  wore, 
that  in  November,  1818,  the  Defendant  being  at  that  time  a  respon-[609]  sililc 
farmer,  was  arrested  by  the  Plaintiffs  testator  for  a  debt  due  on  a  joint  anil  several 
promissory  note  made  by  the  Defendants — that  Defendants  went  to  pri.son,  and 
aftervvai'ds  put  in  insutlicient  bail,  who  were  rojccte<l — that  the  Plaintifi"  declared  in 
due  course,  and  that  in  .April,  1819,  and  the  Defendants  pleaded  the  general  issue — 
that  Brown  then  gave  notice  of  his  intention  to  apply  for  his  discharge  under  the 
insolvent  act,  and  was  opposed  by  the  Plaintifi' — that  the  action  was  afterw.irds 
(l<]aster  Term,  1819)  tried  in  Middlesex,  and  Plaintifi' recovered  a  verdict — and  that 
the  Defendant  Bi'own  having  sulisc(iucntly  become  possessed  of  ])ropeity  bv  marriage, 
the  Plaintifi'  had  revived  the  judgment  in  last  Trinity  Term,  sued  out  execution,  and 
levied  &fi. 

Under  these  circumstances,  it  was  contended  that  on  a  judgment  recovered  after 
the  insolvent's  dischai-ge,  execution  might  lie  sued  out  and  executed — th.at  the 
insolvent's  person  only  was  protected — and  that  subsequently  acc|uired  jiroporty  was 
li.ilile  at  all  times.  In  this  case,  although  the  debt  accrued  Ix'forc  the  Defendant  was 
discharged,  the  judgment  was  not  obtained  till  afterwards;  and  this  l)eing  a  joint 
action,  the  Plaintitt'  was  warranted  in  proceeding  after  Brown  alone  had  given  notice 
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of  his  intention  to  apply  for  his  discharge.  It  was  also  urged  that  the  Defendant 
should  have  pleaded  his  discharge  under  the  section  of  the  statute  which  had  been 
relied  on,  when  the  Plaintill  would  have  had  an  opportunity  of  replying. 

[610]  The  Court  were  of  opinion  that  the  application  should  be  granted,  and,  as 
they  considered  the  proceeding  a  harsh  one,  with  costs.     They  therefore  made  the 

Eule  absolute,  with  costs. 


Walker  v.  MAP0^^^5ER.  Tuesday,  28th  Nov.  1820.  Practice. — The  Court  refused 
to  order  a  bail-bond,  on  which  pi-oceedings  had  been  stayed  by  order  on  perfect- 
ing bail,  to  stand  as  a  security,  although  the  Plaintiff  had  lost  a  trial,  where  the 
Defendant  had  previously  made  an  offer,  to  the  Plaintiff — after  the  bail-bond  had 
been  assigned,  and  proceedings  had  in  consequence  of  bail  not  being  perfected  in 
time — to  justify  at  Chambers,  to  pay  the  costs  of  the  proceedings  on  the  bond, 
to  plead  to  the  declaration,  and  take  short  notice  of  trial  for  the  ne.xt  assizes,  to 
which  the  Plaintiff  refused  to  consent  ;  so  that  he  lost  the  opportunity  of  going 
to  trial  by  his  own  conduct. — A  rule  to  shew  cause  why  an  order  made  at 
Chambers,  for  staying  proceedings,  should  not  be  amended,  by  adding  such  terms, 
discharged  with  costs. 

A  rule  to  shew  cause  was  granted,  on  the  motion  of  Archbold,  for  amending  an 
order  made  by  Mr.  Baron  Wood  (on  the  8th  November,  on  summons  to  shew  cause) 
for  staying  the  proceedings  on  the  bail-bond  assigned,  the  bail  having  justified  on  the 
6th,  aiid  the  costs  being  paid,  bj'  inserting  therein  the  words  "  and  that  the  bail-bond 
do  stand  as  a  security  for  the  debt  and  costs  in  this  action." 

From  the  affidavit  on  which  the  motion  was  made,  it  appeared  that  the  Defendant 
was  arrested  on  the  7th  of  June,  and  a  declaration  was  filed,  and  if  bail  had  been 
perfected  in  time,  the  Plaintiff  might  have  pioceeded  to  trial  at  the  last  Cornwall 
assizes ;  but  that  not  being  done  an  a.ssignmeut  of  the  bail-bond  was  taken  on  the 
10th  of  Julv,  and  on  the  15th  a  writ  issued — that  bail  was  not  filed  till  the  'lid,  and 
notice  of  justification  was  given  for  the  first  day  of  this  Term. 

[611]  The  affidavit  also  stated  that  Mr.  Baron  Wood,  on  cause  being  shewn,  had 
refused  to  make  the  amendment  now  applied  for  part  of  the  order. 

Jones,  D.  F.,  shewed  cause  on  an  affidavit,  stating  that  bail  was  put  in  in  the 
country,  on  the  18th  of  July — that  on  the  •22d,  after  the  time  allowed  for  justifying 
bail  had  expired,  an  affidavit  of  the  sufficiency  of  the  bail  was  left  with  the  Plaintiif's 
Clerk  in  Court ;  that  it  was  then  proposed  to  him,  on  the  part  of  the  Defendant,  to 
pay  him  the  costs  of  the  proceedings  on  the  bail-bond  assigned,  and  to  plead  to  the 
declaration,  and  accept  short  notice  of  trial  for  the  then  next  ensuing  assizes,  which 
might  then  have  been  done,  the  commission  day  being  the  23d  of  August — and  on 
those  terms  the  Plaintiff's  Clei'k  in  Court  was  requested  to  consent  to  a  justification 
of  the  bail  at  Chambers,  and  that  he,  having  communicated  with  his  client,  had  after- 
wards said,  that  he  was  instructed  not  to  consent,  although  there  was  ample  time  to 
enquire  of  the  sufficiency  of  the  bail. 

The  Court  were  unanimously  of  opinion,  that  the  circumstances  stated  in  that 
affidavit  were  amply  sufficient  to  take  the  case  out  of  the  general  rule,  as  the  Plaintifl' 
might  have  proceecled  to  trial  if  he  had  consented  to  so  reasonable  and  fair  a  proposal. 
They  therefore  pronounced  the 

Kule  discharged,  with  costs. 

[612]  New  Arrangement  respecting  the  Course  of  Business.  28th  Nov. 
Ig20. — The  Junior  Baron  will  in  future  sit  every  day  during  Tei'ni,  a  few 
minutes  before  ten  o'clock,  for  the  purpose  of  taking  the  justification  of  bail  and 
motions  of  course,  and  all  such  matters  must  be  then  brought  on. 

The  Court  announced,  at  the  conclusion  of  the  business  of  the  day,  that  in  future 
the  Junior  Baron  would  attend  in  Court  alone,  a  few  minutes  before  ten  o'clock  every 
morning  during  Term,  for  the  purpose  of  taking  the  justification  of  bail,  and  such 
motions  as  were  merely  of  course. 

And  it  was  intimated  that  it  would  be  expected,  that  all  such  mattei's  would  be 
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then  brought  on,  in  order  that  they  might  be  disposed  of  before  the  Court  should  be 
full,  that  it  might  not  interfere  with  the  more  important  business. 

End  of  Michaelmas  Term. 

[613]    Sittings  after  Mich.\.elmas  Teuji,  1  Geo.  IV.    Gray's  Inn  Hall. 

Woods  and  Others  /■.  Stane  and  Others.  Wednesday,  13th  Dee.  1820. — Course 
of  proceeding  by  parties  beneficially  interested  under  a  will  where  one  of 
executors  and  trustees  has  renounced  and  disclaimed,  and  the  other  is  dead,  to 
obtain  an  appointment  of  new  trustees,  for  the  purpose  of  executing  the  trusts  of 
the  will. — Distinction  between  establishing  a  will  and  proving  it  for  certain 
purposes.  In  the  former  case,  the  attestation  of  all  the  witnesses  must  be 
proved,  and  that  they  are  abioad  or  dead — and  the  proof  must  be  positive.  In 
the  latter,  such  proof  as  shall  satisfy  the  Court  will  be  sufficient :  and  in  such  a 
case  leave  will  be  given  to  exhibit  an  interrogatory  for  further  proof  of  the  will 
for  the  former  purpose. 

The  Plaintifl's  in  this  cause  now  presented  a  petition  to  the  Lord  Chief  Baron, 
stating  that,  in  pursuance  of  an  order  of  the  Court  of  the  2.5th  of  February,  on  a 
suit  instituted  l)y  the  Plaintiffs  against  the  heir  at  law  of  the  executoi',  and  the  heirs 
at  law  and  trustees  under  the  will  of  the  testator  (out  of  the  jurisdiction),  by  bill, 
praying  an  account  and  payment  out  of  the  assets,  and  that  the  will  might  be  declai'ed 
to  be  proved  and  might  be  established,  and  that  trustees  might  be  appointed  for  the 
execution  of  the  will  of  the  acting  executor  of  the  person  under  whose  will  they 
claimed  his  property,  it  had  been  referred  to  the  Deputy  Kemembrancer,  to  appoint  a 
trustee  or  trustees  of  the  will  undei-  which  the  Plaintiff's  claimed  an  interest ;  and 
that  thereupon  the  Deputy  Kemembrancer  had  reported  the  will,  the  interest  of  the 
Plaintiffs  therein,  the  disclaimer  [614]  of  one  of  the  executors -■,  and  the  death  of 
the  other;  that  there  was  consequently  no  person  authorised  to  act  in  the  trusts  of 
the  will ;  that  the  Plaintiff'  Wood,  who  had  taken  out  administration  with  the  will 
annexed,  was  entitled  to  a  share  of  the  residue  of  the  trustee's  real  and  personal 
estate ;  and  that  the  Plaintiff's  having  proposed  him  to  be  such  trustee,  it  appeared  to 
the  Deputy  Kemembrancei',  that  from  his  competency  to  undertake  the  management 
of  West  India  property  (great  part  of  the  testator's  real  estate  consisting  of  planta- 
tions in  the  West  Indies),  and  being  himself  possessed  of  an  inile])endcnt  estate,  and 
already  constituted  the  attorney  of  most  of  the  parties  beneficially  interested  in  this 
suit,  he  was  a  proper  person  to  be  such  trustee — and  that  he  had  appointed  him 
accordingly. 

The  petition  prayed  that  the  report  might  be  confirmed — that  the  Defendants, 
the  executors,  and  heir  of  law  of  the  acting  executor  of  the  deceased,  might  be 
ordered  to  convey  and  assign  to  Wood  the  plantations  and  real  and  personal  estates 
of  the  testator  devised  (\;c.  upon  the  trusts  of  the  will,  &c. 

Shadwell  appeared  on  behalf  of  the  petitioners,  and  having,  in  sn|)port  of  the 
petition,  proved  the  hand-writing  of  the  suliscribing  witnesses  to  [615]  tlie  will,  and 
that  one  of  them  was  dead,  tendered  a  deposition,  to  prove  that  the  other  was  living 
abroad,  stating  that  he  was  living  at  Bcrliice,  as  Deponent  verily  believed— that  the 
Bcrhkc  Gtr.et/e  of  the  7th  of  Novcmbci',  gave  an  account  of  his  having  attended  a 
funeral  there — and  tluit  a  pcison  who  came  from  there  in  the  course  of  the  last 
month,  had  informed  Deponent  that  he  had  seen  him  there.  The  deed  of  disclaimer 
was  proved  viva  \oce. 

The  Lord  Chief  Haron  objected  that  the  evidence  of  the  witness  being  abroad  was 
not  sufficient.  His  Lordshi])  observed  that  a  will  coulil  not  be  established  by  jtroof 
of  the  attestation  by  one  of  the  witnesses  only,  without  proving  by  positive  testimony 
that  the  other  witnesses  are  dead  or  living  abroad — and  that  the  Court  ought  to  see 
the  deed  of  disclaimer  (by  the  renouncing  executor)  as  many  doubts  and  difficulties 
often  arose  on  that. 

*  He  had  renounced  the  probate,  and  executed  a  deed  of  disclaimer  of  the  devise 
of  the  real  estates  and  the  trusts.  The  executors  were  also  appointed  trustees  under 
the  will,  with  a  power  of  appointing  others. 

Ex.  Div.  II.— 42 
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You  may,  however,  (added  his  Lordship)  have  a  decree  for  several  purposes,  in 
order  to  carry  the  will  into  execution,  so  as,  for  instance,  to  appoint  new  trustees  to 
execute  the  trusts,  without  establishing  the  will  if  satisfactorily  proved  *'.  I  shall, 
in  this  case,  give  leave  to  exhibit  a  further  interrogatory  for  the  pui-pose  of  proving 
more  formally  the  absence  of  the  witness  living  [616]  abroad.  At  present  the  evidence 
is  certainly  insufficient.  [His  Lordship  stated  it.]  The  cause  must  stand  over  in  the 
mean  time. 

Prayei'  of  the  petition  ordered. 

[Minute — as  to  the  Cause.] 

This  cause  stands  over,  with  liberty  to  exhibit  an  interrogatory  for  the  further 
proof  of  the  will,  the  original  will  produced  and  read,  and  evidence  as  to  the  proof 
of  it  read  ;  but  further  proof  required. 

Whitmore  t\  Francis.  Demurrer.  Thursday,  14th  Dec.  1820 — Demurrer  allowed 
to  a  bill  stating  that  money  was  lent  by  the  Defendant  to  the  Plaintiff,  on  his 
promissory  note,  for  the  amount  and  interest,  and  that  it  was  agreed  between 
them  that  interest  should  be  paid  after  the  rate  of  61.  10s.  per  cent.,  and  that 
no  interest  had  been  in  fact  paid ;  and  praj'ing  that  the  Defendant  might  answer 
an  interrogatory  as  to  the  fact  of  such  agreement ;  and  for  an  injunction  to  restrain 
proceedings  commenced  at  law  on  the  note,  but  the  Plaintiff  did  not  make  any 
offer  to  pay  the  money  so  admitted  to  have  been  lent.  The  objection  on  which 
the  demurrer  was  founded  was,  that  the  statute  had  not  imposed  forfeitures  or 
penalties  on  the  agreement  to  take,  but  on  the  taking  of  illegal  interest,  having 
in  the  case  of  an  usurious  agreement  only  made  the  instrument  void. 

The  bill,  which  was  filed  in  this  case  for  a  discovery,  stated  that  the  Plaintiff 
resided  with  his  father,  a  brewer,  and  assisted  him  in  that  business — that  the  Defen- 
fendant  kept  a  public  house,  and  that  the  defendant  applied  to  the  Plaintiff,  through 
a  third  person,  to  take  defendant's  son  as  an  apprentice,  offering  to  lend  the  Plaintiff 
20001. — that  the  Plaintiff  refused  to  take  the  Defendant's  son  as  an  apprentice,  but 
acceded  to  a  subsequent  offer  by  the  Defendant  to  lend  the  Plaintiff  20001.  at  61.  10s. 
per  cent,  per  annum,  which  was  afterwards  lent  and  advanced  accordingly,  and  for 
which  the  Plaintiff  gave  the  Defendant  his  promissory  note,  dated  6th  Octobei-,  1819, 
[617]  payable  on  demand  for  20001,  with  interest,  mentioning  no  rate — and  that  in 
the  month  of  June,  1820,  the  Plaintiff  was  arrested,  and  held  to  bail  at  the  suit  of 
the  Defendant  for  that  sum,  without  any  previous  application  to  be  repaid,  and  that 
the  defendant  had  since  declared  on  the  said  note  of  hand. 

The  bill  then,  after  suggesting  pretences,  prayed  that  the  Defendant  might  be 
inteiTOgated  as  to  the  facts  of  the  alleged  agreement  as  to  the  rate  of  interest ;  and 
that  the  bill  might  be  taken  as  a  bill  of  discovery  only :  and  for  an  injunction. 

It  was  alleged  that  no  interest  had  been  paid. 

The  Defendant  demurred — stating  that  it  appeared  by  the  bill  that  the  Defendant 
lent  the  Plaintiff  the  sum  of  20001.,  and  that  the  scope  and  end  of  the  liill  was  to 
discover  whether  the  Defendant  did  not  lend  the  money  on  an  usurious  agreement, 
demurring  in  law  therefore  to  the  discovery  of  matters  which  might  subject  her  to 
penalties  and  forfeitures,  and  render  her  liable  to  forfeit  and  lose  the  sum  of  20001., 
demanding  the  judgment  of  the  Court,  and  praying  to  be  dismissed,  with  costs. 

Shadwell  and  Bickersteth,  in  support  of  the  demurrer,  contended,  that  the  Defen- 
dant was  not  compellable  to  answer  the  direct  naked  question  put  by  the  bill,  whether 
this  were  not  in  fact  an  usurious  transaction,  and  founded  on  an  usurious  [618]  contract. 
They  cited  Morse  v.  Wilson  (4  Term  Eep.  3.53),  The  Atlornei/-General  v.  Rci/nolds  (1  Eq. 
Ca.  Abr.  131,  ca.  10),  JVwttesley  v.  Bmdish  (3  P.  Wms. '235),  The  Earf  of  Suffolk  x. 
Gh-een  (1  Atk.  450),  Cluiunceyw.  Tahounlen  (2  Atk.  392),  Honei/wood  v.  Sehvyn  *-  (3  Atk. 
276),  Lmd  Uxbridge  v.  Stavelaud  (1  Ves.  sen.  56),  and  Baker  v.  Mellish  (11  Ves.  68). 

*i  Vide  Powell  v.  Cleaver,  2  Bro.  C.  C.  504.  Fitsherhert  v.  Fitzherhert,  4  Bro.  C.  C. 
231.     Lord  Carringfon  v.  Payne,  5  Ves.  404.     Bernett  v.  Taylor,  9  Ves.  382. 

*^  In  that  case  the  Defendant  insisted  in  his  answer  that  he  ought  not  to  be 
compelled  to  discover  what  would  vacate  his  seat  in  parliament  under  the  12  &  13 
W.  III.  ;  and  so  the  Lord  Chancellor  held. 
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Wiikpfield,  contra,  rlistinguished  the  prci5ent  case  from  those  which  were  cited  in 
support  of  the  demurrer,  in  that  the  covenant  in  this  case  to  lend  the  money  at  an 
illegal  i-ate  of  interest,  where  the  bill  alleged  that  no  intei'est  had  been  pairl,  did  not 
expose  the  lender  to  forfeiture  or  penalties,  but  merely  rendered  the  note  void  ;  the 
statute  (12  Anne,  ch.  16)  having  declared  that  contracts  for  the  payment  of  money 
lent,  whereby  more  than  51.  per  cent,  shall  be  reserved  on  such  loans,  shall  be  void  ; 
and  it  is  in  cases  where  a  greater  propoition  of  interest  shall  be  taken  that  the  forfeiture 
of  treble  the  amount  of  the  sum  advanced  is  imposed  as  a  penalty.  And  he  insisted 
that  no  ca.se  had  yet  gone  so  far  as  to  determine  that  a  discovery  sought,  which  did 
not  subject  the  party  required  to  disclose  the  transaction  liable  to  forfeitures  or 
penalties,  but  merely  [619]  vacated  his  security,  might  be  avoided  by  demurrer  to  a 
bill  filed  for  that  purpose  :  on  the  contrary  thei'c  were  many  contracts  which  would 
be  rendered  void  by  proof  of  the  circumstances  attending  them,  which  nevertheless 
the  pai'ties  interested  in  were  not  on  that  account  protected  from  disclosing,  by  being 
permitted  to  demur  to  a  bill  for  discovery.  In  this  case  it  was  urged  the  statute  of  Anne 
had  itself  m.ade  the  distinction  upon  which  the  objection  to  this  demurrer  was  foiuided. 
And  it  was  contended  that,  where  the  sec\u'ity  is  made  void,  it  is  not  incumbent  on 
the  party  seeking  a  discovery,  in  order  to  be  enabled  to  avail  himself  of  the  law  to 
avoid  the  security  on  the  ground  of  usury  in  the  contract,  to  oiler  to  pay  the  amount. 

The  Court,  however,  determined  that  this  was  a  fit  case  for  the  demurrer  which 
had  been  put  in  to  the  discovery ;  observing,  that  it  appeared  on  the  face  of  the  bill 
that  the  sum  had  really  been  lent :  and  there  was  no  allegation  that  the  Plaintiff  was 
ready  to  pay  what  was  due  to  the  Defendant. 

Demurrer  allowed. 


[620]  Coram  Richards,  Lord  Chief  Baron. 

MiLNES  V.  CowLKY  AND  OTHERS.  Friday,  15th  Dec.  1820. — Agreement  in  1778, 
whereby  the  father  of  the  Plaintiff  engaged  to  give  his  son  5001.  on  his  marriage, 
and  the  father  of  the  wife  agreed  to  give  2501.  to  his  daughter.  That  agreement 
was  suffered  to  be  dormant  till  1810,  when  the  wife  and  her  father  were  dead 
(the  latter  died  in  1808).  Then  an  agreement  was  entered  into  between  the 
Plaintiff  and  the  two  eldest  sons  of  his  wife's  father's  live  surviving  children, 
whereby  the  two  sons  agreed  to  pay  the  Plaintiff  the  2501.  in  satisfaction  of  the 
marriage  portion.  In  1^<1()  the  Plaintiff  Hied  a  liill  against  the  trustees  under  the 
wife's  father's  will,  the  two  sons  and  the  other  children  praying  that  the  agree- 
ment might  be  established,  and  the  plaintifl'  paid  the  2501.  Held,  that  the  last 
agreement  of  1810  was  valid,  atid  wouhl  support  the  bill  against  the  parties  who 
signed  it,  but  against  them  only,  there  being  no  fraud  or  misrepresentation  shewn — 
that,  however,  the  engagement  of  1778  was  a  mere  simple  contract  agreement,  and 
did  not  create  a  trust,  but  that  the  Defendants  who  signed  the  agreement  of 
1810  had  concluded  themselves  thereby,  although  in  1809  a  bill  founded  on  the 
first  agreement  must  have  been  dismissed.  The  Defendants  who  signed  the 
agreement  were  therefore  decreed  to  pay  the  Plaintiff  two  fifths  f)f  the  2501.  Bill 
dismissed  as  against  all  the  rest,  with  costs,  'i'he  Plaintiff  to  be  p.u'd  no  costs. — • 
The  short  ground  of  the  abo\e  decision  was,  that  the  Court  cannot  relieve  a  party 
from  a  binding  agreement  obtained  without  misrepresentation.  In  other  words, 
mere  folly,  without  fraud,  is  no  foundation  for  relief. — t^uero,  whether  the  statute 
of  Limitations  would  not  have  l)eeti  a  good  plea  to  such  ;i  bill? 

The  prayer  and  most  of  the  material  facts  stated  in  this  liill  .ippcar  in  Ihu  report 
of  this  case  in  vol.  iv.  \t.  lO.S,  of  these  repoits,  where  a  plea  of  the  statute  of  1, imitations 
was  argued. 

The  substance  of  the  defence  set  up  by  the  answers  of  the  Defendants,  who  wei-c 
the  trustees  under  the  will  of  .John  M.irples,  .md  his  five  sin-viving  chihiren,  was 
that  the  agreement  signed  by  John  Dobb  Marjjles  and  Kobert  Marples,  at  the  meeting 
on  the  19th  March,  1810,  was  conditional  only,  and  that  in  ca.se  the  other  Defendants 
should  lefuso  to  sign  it,  it  was  to  be  void  :  and  they  sul)initted  generally,  that  the 
Plaintiff's  claim  could  not  bo  supported  under  the  circumstances  of  his  case. 

[621]  [Such  parts  of  the  case  as  it  was  proved,  anil  are  matcri.-il  to  the  points  in 
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question,  are  stated  and  observed  on  by  the  Loi'd  Chief  Baron,  in  delivering  his 
judgment,  to  preserve  the  unity  and  entirety  of  which  they  are  necessarily  stated 
there.] 

At  the  hearing  of  the  cause,  Clarke  and  Roots  for  the  Plaintiff  contended  that  the 
claim  was  well  founded,  as  the  agreement  of  1778  was  a  sufficiently  binding  settle- 
ment ;  or,  at  least,  was  the  basis  of  a  settlement  which  the  Plaintiff  was  now  entitled 
to  have  carried  into  execution,  acknowledged  and  confirmed  as  it  had  been  by  the 
subsequent  agreement  of  1810.  In  Perkins  v.  Tlwrnton  (Amb.  .502),  it  was  determined, 
that  under  an  agreement  to  settle  a  jointure  on  the  wife,  in  consideration  of  a  portion 
to  be  paid  by  her  father,  she  would  be  entitled  although  the  portion  wei'e  never  paid, 
there  being  no  covenant  on  the  part  of  the  wife,  as  she  had,  by  the  marriage,  entitled 
herself  to  the  jointure.  In  the  case  of  Lnders  v.  Anstey  (4  Ves.  .501,  and  5  Ves.  213), 
a  settlement  was  decreed  according  to  the  terms  of  a  mere  letter  written  previous  to 
marriage.  Thej'  submitted,  therefore,  that  the  Plaintirt'  was  entitled  to  a  decree  in 
the  terms  of  the  prayer  of  the  bill. 

Phillimore  for  the  Defendants,  contended  that  whatevei'  might  have  been  the 
effect  of  the  agree-[622]-ment,  if  followed  up  at  the  time,  it  could  not  now  be  decreed 
to  be  carried  into  execution  in  the  manner  proposed  :  and  that  if  it  were  an  existing 
claim  against  the  estate  of  John  Marples,  the  person  entitled  to  it  would  be  the 
personal  representative  of  the  wife,  Margaret  Milnes,  and  not  the  Plaintiff. 

He  also  strongly  insisted  on  the  lapse  of  time  being  a  bar  to  the  demand  now  set 
up,  founded  on  an  engagement  of  the  nature  of  the  agreement  of  1778,  and  contended 
that  that  was  not  revived  by  the  subsequent  agreement  entered  into  by  the  two 
Defendants  in  ignorance  of  their  rights,  and  at  all  events  it  clearly  could  not  bind  the 
othei'  Defendants  who  were  no  parties  to  it,  and  he  cited  Koiv  v.  Lard  Newbiny,  Yin. 
Abr.  (vol.  XV.  page  125),  tit.  Limitation  (T.)  pi.  3,  where  on  a  demurrer  to  a  bill  filed 
twenty  years  afterwards,  on  a  note  given  to  assure  lands  on  the  marriage  of  a  woman, 
the  Plaintiff  was  barred  by  the  statute  of  Limitations.  He  contended  generally,  that 
there  was  no  pretence  for  setting  up  this  claim,  and  that  there  was  nothing  in  the 
facts  of  the  case  to  support  it. 

The  Lord  Chief  Baron  now  delivered  judgment,  having  intimated  a  reluctance  to 
pronounce  any  decree,  stating  that  it  was  one  of  those  unpleasant  cases  which  some- 
times came  before  the  Court,  and  which,  therefore,  the  Court  must  dispose  of  in  the 
best  manner  it  could  : — 

[623]  As  to  the  first  agreement  of  November,  1778,  on  which  the  claim  first  arose, 
that  was  attended  with  several  remaikable  singularities,  which  were  worthy  of  notice 
ill  this  case.  [His  Lordship  read  it*.]  In  the  first  place  it  was  proved  to  have  been 
all  in  the  hand-writing  of  John  Marples,  the  father  of  the  Plaintiff,  and  to  have  been 
signed  by  him  in  the  first  instance.  It  was  not  signed  by  John  Marples,  the  father, 
till  half-a-year  afterwards,  and  the  observation  which  naturally  arises  upon  that  is, 
that  it  has  a  very  odd  appearance  that  such  an  agreement  not  witnessed,  should  be 
executed  in  such  a  manner.  It  has  struck  me  throughout  that  it  is  a  considerable 
question,  and  by  no  means  satisfactorily  solved,  whether  this  marriage  was  afterwards 
had  in  pursuance  of,  and  according  to  the  terms  of  the  agreement,  as  they  appear  on 
the  face  of  that  paper. 

Margai'et  Milnes,  the  wife,  died  in  1790  :  and  it  was  justly  observed  that  her  repre- 
sentative was  entitled  to  the  benefit  of  the  agreement.  Her  father,  who  should,  as  it 
is  said,  have  paid  the  money,  did  not  die  till  thirty  years  after  he  signed  the  agree- 
ment, and  on  his  death  the  Defendants  Cowley  and  Fouldes  obtained  letters  of 
administration  with  the  will  annexed.  It  will  first  be  necessary  to  examine  the 
nature  of  the  original  engagement  of  the  wife's  father.  He  un-[624]-dertakes,  in 
consideration  of  the  father  of  his  daughter's  husband  giving  his  son  5001.  on  the 
marriage,  to  give  his  daughter  also,  in  lands,  goods,  money  or  securities,  2501.  That 
is  the  contract.  Now  it  is  quite  clear  that  this  was  nothing  more  than  a  mere  simple 
contract  engagement.  There  was  no  trust  created  by  the  transaction,  nor  any  thing 
in  the  nature  of  a  trust,  unless,  indeed,  a  man  becomes  a  trustee  for  his  creditor  on 
executing  the  instrument  which  creates  the  debt.  From  that  time  down  to  1810, 
there  is  not  the  least  appearance  of  any  act  done  or  attempted  on  the  part  of  the 

*  The  substance  of  this  article  of  agreement  (as  it  was  called)  is  set  out  in  the 
report  of  this  case,  ante,  \ol.  iv.  page  103. 
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I'laintiir.  Then  on  the  19th  of  March,  1810,  at  a  meetintc  appointed  for  that  purpose, 
it  appears  all  the  parties  interested  under  the  will,  as  it  is  phrased,  attended  to  settle 
disputes  which  had  arisen  respecting  the  dower  of  John  Marples'  wife,  and  this  2501. 
claimed  by  the  I'laintifi':  and  on  that  occasion,  it  seems,  this  extraordinary  engage- 
ment of  that  date  was  entered  into.  John  Dolib  Marples,  the  testator's  heir  at  law, 
and  the  Defendant  Kobert  Marples,  another  son  of  the  testator,  signed  an  agreement 
(the  trustees  being  present),  whereby  (after  reciting  that  they  were  children  and 
legatees,  and  persons  interested  under  the  will  of  John  Marples)  they  authorised  and 
empowered  the  trustees  (amongst  other  things)  to  pay  the  Plaintiff  the  sura  of  2501. 
out  of  the  money  arising  from  the  estate  and  eHects  of  the  testator,  in  satisfaction  and 
discharge  of  the  marriage  portion  agreed  to  be  paid  by  the  testator  to  Plaintitl'  on  his 
marriage  [625]  with  testator's  daughter,  and  they  authorised  the  trustees  to  charge 
that  sum  in  their  account  as  such  trustees  accordingly.  The  execution  of  that  paper 
is  attested  by  the  solicitor  for  one  of  the  trustees  (Bower)  and  his  clerk. 

In  this  case  I  am  sorry  to  say  that  I  am  bound  to  give  the  parties  concerned  in 
this  transaction,  credit  for  having  acted  bona  fide  in  what  they  did  ;  for  there  is  no 
fraud  or  imposition  proved  :  and  therefore  this  must  be  considered  as  binding  as  any 
other  signed  paper  would  be. 

It  appears  that  John  Dobb  Marples,  the  heir  at  law,  was  afterwards  discharged 
under  the  insolvent  Debtor's  Act,  and  all  his  estate  was  assigned  in  September,  1812, 
to  Bower,  in  trust  for  the  general  benefit  of  his  creditors,  and  therefore  Bower's 
representatives  are  made  parties  to  this  suit. 

Another  agreement  is  set  out  in  the  pleadings,  which  was  entered  into  in  1809 
(16th  I)eceral)er*),  but  I  do  not  think  it  has  much  bearing  on  this  question.  It  was 
inti'oduced  to  shew  that  the  parties  interested  in  the  property  left  by  the  testator 
John  Marples,  had  recognized  the  Plaintiff's  claim.  The  agreement  was  on  the  part 
of  John  Doljl)  Marples,  and  two  persons  who  had  married  daughters  of  John  Marples, 
to  allow  Kobert  Marples,  who  com-[626]-plained  of  having  bought  a  part  of  the 
property,  51.  each  out  of  their  respective  shares,  and  at  the  foot  of  it  was  written  for 
the  sigrjature  of  the  Plaintitl',  "  I  agree  to  allow  according  to  my  share."  What  that 
means  I  really  do  not  know ;  I  confess  I  do  not  understand  it. 

The  whole,  however,  in  my  view  of  this  case,  turns  upon  the  agreement  of  1810, 
and  that  agreement  I  think  the  Plaintitl'  is  entitled  to  have  carried  into  execution. 
It  was  not,  as  I  have  bcfoie  observed,  entered  into  under  any  misrepresentation  on 
the  part  of  the  Plaintifl',  and  it  has  not  been  attempted  to  be  impugned  on  that 
ground.  The  Defendants  have  endeavoured  to  prove  that  it  was  signed  under  an 
understanding  that  if  the  other  children  of  John  Marples  did  not  also  sign  it,  it  was 
to  be  void,  and  that  Milncs  was  not  to  l)e  jiaid  the  money  if  the  other  children  did 
not  agree  ;  but  there  is  nothing  of  that  sort  in  the  agi-eement  itself,  and  1  cannot,  on 
such  parol  evidence,  altei-  it  so  violently.  I  am  not  at  liberty  to  act  on  such  evidence, 
which  goes  to  atl'ect  a  wiitten  agreement  so  materially. 

As  to  the  old  agreement,  that  is  objectionable  in  very  many  important  respects, 
some  of  which  I  have  already  stilted  Then  it  does  not  appear  where  or  by  whom  it 
had  been  kept,  or  where  or  in  whose  custody  it  was  found.  A  great  space  of  time 
elapsed  without  any  attempt  being  made  to  act  upon  it :  and  it  docs  not  satisfactorily 
ap[)car  that  the  maniage  w;is  concluded. 

[627]  If  this  ease  had  conic  before  me  in  1809,  I  should  have  had  not  the  least 
dilliculty  in  dismissing  the  bill. 

The  statute  of  Ijimitations  was  ])leaded,  and  that  plea,  it  seems,  was  overruled, 
it  will  not  be  necessary,  therefore,  for  me  to  say  any  thing  on  that  point  now. 

This  <-laim  was  neglected  till  1810,  thirty  years  after  the  agreement  was  entered 
into,  which  1  repeat  was  only  a  simple  contract  engagement  to  pay  the  2501.  on  certain 
terms,  and  the  claim  would  in  the  mean  time  have  been  (|uite  a  question  for  a  Court 
of  law  ujjon  the  agreement,  for  an  action  might  have  been  brought  on  it;  yet  nothing 
was  done  till  this  singular  paper  of  1810  was  obtained.  That  paper,  however,  such  as 
it  is,  I  am  of  o|)inion  was,  a.s  an  acknowledgment  of  the  debt,  binding  upon  the  ])artios 
who  signed  it.  But  I  am  also  of  oi)inion  th.it  it  caiuiot  bind  the  other  children  who 
weie  not  j)arties  to  it.  The  othei'  children  are  quite  ilistinct  ])aities,  and  are  in  no 
way  coiuicctcd  with  those  who  signed  this  paper,  except  as  they  are  entitled  under 

*  Vide  ante,  vol.  iv.  page  105. 
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the  father's  will  to  have  the  property  he  left  divided  among  thera.  The  agreement 
being  binding  only  on  the  two  brothers  who  signed  it,  the  Plaintift'  is  entitled  to  be 
paid  by  them  two  fifths  of  the  2501.  ;  and  therefore  there  must  be  an  account  taken 
of  what  is  due  to  the  Plaintiff  for  those  two  fifth  parts,  with  interest  from  1810,  and 
not  earlier.  As  to  [628]  all  the  other  parties  (excepting  those  two  and  the  trustees), 
the  bill  must  be  dismissed  with  costs.  I  cannot  give  the  parties  against  whom  I 
decree  costs,  but  I  give  the  Plaintiff  no  costs.  I  decide  this  in  his  favor,  with  infinite 
reluctance  against  the  parties  who  so  foolishly  signed  the  agreement  of  1810. 

Decree. 

That  the  Plaintiff,  upon  procuring  letters  of  administration  to  his  late  wife,  is 
entitled  as  against  the  Defendants,  Robert  Marples  and  the  Defendants,  the  repre- 
sentatives of  John  Dobb  Marples  deceased,  to  two  fifth  parts  of  the  sum  of  2-501. 
in  the  agreement,  bearing  date  the  12th  da}'  of  November,  1778,  in  the  pleadings 
mentioned,  together  with  interest  at  41.  per  cent,  per  ainium,  from  the  19th  day  of 
March,  1810,  the  date  of  the  authorit}'  or  agreement  in  the  pleadings  also  mentioned 
to  have  been  signed  by  the  said  Defendant  Robert  Marples  and  John  Dobb  Marples 
deceased  ;  such  interest  to  be  paid  to  the  Plaintiff  by  the  Defendants  Leonard  Cowley 
and  John  Foulds,  the  administrators,  with  the  will  annexed,  of  the  testator  John 
Marples,  if  they  should  admit  monies  sufficient  for  that  purpose,  in  their  hands, 
arising  (&c.)  sufficient  to  answer  the  said  two  fifths  and  interest ;  but  in  case  they 
shall  not  admit  sufficient  personal  estate  and  monies  arising  [629]  from  the  sale  of 
testatoi's  real  estate  to  answer  the  same,  then  an  account  to  be  taken  of  the  re;il  and 
personal  estate  of  the  said  testator  John  Marples,  and  what  sum  is  coming  thereout 
due  to  the  said  Defendants  Robert  Marples  and  John  Dobb  Marples  in  respect  thereof ; 
;ind  let  the  said  Defendants  pay  such  sum  as  the  Master  shall  find  due  to  the  said 
Robert  Marples  and  John  Dobb  Marples. 

Bill  dismissed  against  the  other  Defendants,  with  costs  to  be  taxed  by  the  Master, 
and  to  be  paid  by  Plaintiff'  to  the  Clerk  in  Court  of  the  Defendants. 

After  ha\ing  pronounced  judgment,  his  Lordship  intimated  that  his  not  having 
been  present  when  the  plea  was  argued,  was  a  circumstance  very  much  in  favor  of  the 
Plaintiff  on  that  occasion. 

[630]  The  King  v.  Brickdale.  Friday,  15th  Dee.  1820. — The  consent  of  the 
owner  of  propei'ty,  sold  under  a  decree,  is  necessary  to  a  motion  to  vacate  a 
bidding. 

Shepherd,  on  the  part  of  the  Crown,  moved  that  the  purchaser  of  premises,  sold 
under  the  decree  in  this  cause,  might  be  discharged  from  his  bidding,  and  that  his 
purchase  might  be  vacated,  the  purchaser  consenting — but 

Per  Curiam.  We  cannot  make  such  an  order  merely  on  the  consent  of  the  pur- 
chaser. The  consent  of  the  owner  of  the  property  must  also  be  obtained.  He  ma}' 
have  a  large  interest ;  foi'  he  may  possibly  be  entitled  to  a  considerable  sum. 

Nil. 

QuARLES  r.  Kmght.  Saturday,  IGth  Dec.  1820.  Motion  to  enlarge  the  time  for  fore- 
closing, is  not  of  course,  although  the  interest  be  paid  up,  and  the  costs  paid. — 
Where  there  is  no  opposition,  the  Court  will  give  further  time  in  its  discretion. 

Shadwell  moved  to  enlarge  the  time  for  foreclosing  the  mortgage  in  this  case  *, 
submitting  that,  according  to  the  practice,  where  the  interest  were  paid  up  and  costs, 
it  was  a  motion  of  course. 

The  Lord  Chief  Baron.  It  is  certainly  not  of  course.  Nou  constat  that  the 
security  may  be  sufficiently  ample. 

It  was  said  at  the  Bar  that  there  should  l)e  a  suggestion  of  that  objection  on  the 
other  side  :  [631]  otherwise  the  Court  could  take  no  notice  of  it ;  but 

The  Lord  Chief  Baron  dissented  from  that.  There  being  no  opposition,  however, 
he  gave  them  till  the  second  day  of  the  next  Term. 

"  This  was  the  second  application,  but  the  Court  did  not  appear  to  be  aware 
of  that. 
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Solly  and  Others  r.  Moore  and  Oihers.  Saturday,  16th  Dec.  1820.  Injunc- 
tion.— A.  chartered  and  loaded  a  .ship  fioni  England,  consigned  to  a  house  at 
the  Havannah,  to  be  loaded  there  with  produce  for  Trieste,  out  of  the  proceeds 
of  the  Havannah  shipment,  and  to  be  consigned  to  B.  there,  on  whom  A.  drew 
bills  on  the  credit  of  tlie  cargo,  which  B.  agreed  to  accept,  and  the  bills  were 
drawn  and  indorsed  by  C,  and  sent  to  B.,  who  accepted  them  under  protest  as 
to  A.  for  the  honor  of  C,  and  they  were  paid  when  due.  In  consequence  of 
a  disagreement  between  A.  and  the  Havannah  house,  A.  disclaimed  the  cargo 
proceeding  to  Trieste,  and  apprized  B.  that  he  had  done  so,  directing  him  to 
attach  so  much  of  it  as  would  be  sufficient  to  cover  what  was  due  to  him  from 
the  Havannah  house  on  account  of  the  Havannah  shipment,  and  which  was  more 
than  enough  to  repay  B.  the  amount  of  the  bills  so  accepted  and  paid  by  him. 
B.  agreed  to  do  so,  and  required  a  power  of  attorney  to  be  sent  out  to  him  for 
that  purpo.se,  which  wa.s  sent.  The  Havannah  house  afterwards  emploj'ed  B. 
to  dispose  of  the  cargo  at  Trieste  on  their  account,  and  B.  wrote  to  A.,  stating 
that  he  had  agreed  to  do  so  on  account  of  the  large  commission,  whereupon  A. 
gave  him  notice  that  he  should  hold  him  responsible. — Under  these  circumstances 
— B.  having  brought  an  action  against  C,  the  indorser  of  the  bills — It  was  held, 
that  B.  w'as  the  accredited  agent  of  A.,  and  had  so  bound  himself  by  what  he 
had  done  as  to  have  made  it  his  duty  to  act  for  A.  as  directed — that  as  he  might 
have  paid  himself  out  of  the  goods  which  he  would  have  had  in  his  hands  if  he 
had  done  so,  but  had  in  breach  of  his  trust  neglected  to  do  so,  to  the  prejudice 
of  his  principal,  he  ought  not  in  con.science  to  be  suffered  to  proceed  in  his  action 
at  law  against  the  indorser,  in  which  he  must  necessarily  succeed,  and  then  the 
indorser  would  be  entitled  to  recover  the  amount  from  the  drawer,  who  had 
an  equity  against  the  Plaintiff  at  law,  although  at  law  he  had  a  clear  right  to 
recover :  and  that  therefore  he  ought  to  he  enjoined  from  proceeding  further 
in  the  action. — But  the  Plaintiff  at  law  having  a  legal  right  against  the  indoiscr, 
and  there  being  some  doubt  in  the  case  of  the  Plaintiil'  in  equity,  with  respect 
to  the  question  in  whose  favor  the  balance  was,  the  injunction  was  continued 
on  the  terms  of  his  paying  the  amount  into  Court,  with  such  interest  as  would 
be  recoverable  at  law. 

This  bill  was  filed  against  Moore  and  De  llcrrara  &  Co.  for  an  injunction  to 
restrain  the  Defendant  Moore  from  proceeding  further  in  an  action  at  law,  commenced 
by  him  against  the  Plaintiffs,  on  the  bills  of  exchange  mentioned  in  the  pleadings — 
for  an  account  of  the  dealings  and  transactions  between  the  Plaintiff'  Solly  and  [632] 
the  Defendants  Messrs.  Heirara  and  Co.,  and  of  what  was  due  to  the  Plaintiil'  Solly 
in  respect  thereof— and  that  he  might  be  declared  entitled  to  have  the  amount  of 
such  b.vlance,  as  should  appear  to  have  arisen  from  the  proceeds  of  goods  mentioned 
in  the  pleadings  to  have  been  directed  by  Plaintiil'  Solly  to  be  invested  in  a  cargo 
for  the  "  Woodpark,"  paid  out  of  the  ])i'ocecds,  &c.  &c. 

The  substance  of  the  statements  in  the  bill  was  as  follows: — 

The  Plaintiil' Solly,  who  was  a  merchant,  carrying  on  business  in  London  on  his 
separate  account,  had  lonsigned  to  the  I)cfendant  Moore,  who  cai-ricd  on  business 
as  a  merchant  at  Trieste,  and  wiiom  Solly  had  been  in  the  hal)it  of  employing  as  his 
agent  and  correspondent  there,  goods  by  different  vessels  for  sale ;  in  conse(iuenco 
of  which  Moore,  in  March,  1819,  was  indebted  to  the  PlaintitV  Solly  in  a  considerable 
sum  of  money. 

In  lyit!  the  Plaintiff  Solly  consigned  to  Defendants  De  Ilerrara  and  Co.,  carrying 
on  business  at  the  Havannah,  goods  by  two  vessels,  called  the  "William"  and  the 
"  Woodi)ark,"  which  last  mentioned  vessel  had  l)een  chartered  l)y  Solly  in  his  own 
name,  and  on  hi.s  own  private  account,  for  a  voyage  from  Ijondon  to  the  H.ivaniiah, 
and  thence  to  Trieste  ;  and  he  instructed  Messrs.  Ilerrara  it  (,'o.  to  invest  the  piocieds 
in  the  purchase  of  a  cargo  of  sugar  and  coll'ee  foi'  the  "  Woodpark,  "  and  to  lo;ul  such 
cargo  when  purch.iscd  on  board  that  vessel  for  the  said  voyage  [633]  to  Trieste  :  and 
they  were  to  consign  the  same  to  Defendant  Moore,  as  the  agent  of  the  I'l.uiiliU' 
Solly  at  that  place. 

Solly  advised  Mooro  of  the  consignment  about  to  be  made  to  him,  and  at  the  same 
time  drew  drafts  upon  him  in  favor  of  Messrs.  Blanckenliagcn  and  Co.  for  30,000 
florins,  of  which  he  advised  him  by  letter  of  the  30Lh  day  of  March,  IS  19  ;  in  wiiiub, 
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after  acknowledging  the  receipt  of  one  from  Moore,  advising  arrival  and  sale  of  a  cargo 
of  fish,  and  another  of  the  5th,  co\ering  a  remittance  of  5001.  on  the  Treasury,  out 
for  acceptance,  requiring  Moore  to  negociate  as  with  a  former  remittance,  requested 
his  best  exertions  in  the  disposal  of  the  cargo,  adding,  that  it  might  suit  him  to  let 
his  drafts  of  that  day  be  against  the  consignment  per  '' Woodpark,"  and  in  that  case 
desiring  Moore  to  make  returns  in  good  bills  foi-  his  remittances  on  Blanckenbageu 
and  Co. 

Bills  upon  Trieste  not  being  negociable  at  the  time  when  the  bills  in  favor  of 
Blanckcnhagen  and  Co.  were  drawn  by  Plaintiff  Solly,  the  bills  for  30,000  florins  were 
cancelled,  and  other  bills  for  the  .same  amount  were  drawn  by  Plaintiff  Solly  upon 
Defendant  Moore  on  the  20th  April,  1S19,  payable  in  Vienna  two  months  after  date 
to  his  (Solly's)  order,  and  the  Plaintiff  duly  advised  Moore  of  the  cancelling  of  the 
first  bills,  and  of  the  drawing  of  the  last-mentioned  bills,  by  letters  dated  the  13th 
and  20th  April,  1819. 

[634]  The  Defendant  Moore,  in  answer  to  the  Plaintiff's  former  letter  of  the  30th 
March,  1819,  promi.sed  to  accept  the  bills  by  letter  of  the  19th  April,  1819,  stating 
that  the  draft  for  30,0001.,  order  Blanckeuhagen  and  Co.,  would  meet  due  honor  on 
presentation,  and  that  he  should  consider  the  ditt'erence  between  the  amount  of  the 
drafts  and  the  produce  of  his  Constantinople,  as  an  advance  upon  the  next  consign- 
ment, per  the  "  Woodpark."  Moore  afterwards,  on  the  29th  April,  wrote  to  the  Plaintitl' 
Solly  a  letter,  containing  (after  giving  an  account  of  the  negociation  of  the  bills  on 
Constantinople)  a  statement  of  the  operation,  shewing  a  balance  in  his  favor  of  5126 
florins,  10  kreutzers,  which,  deducted  fiom  his  drafts  for  30,000  florins,  due  30th  Maj', 
left  2-4,873  florins,  50  kreutzers,  as  an  advance  on  his  expected  consignment  of  sugar 
and  cofl'ee  for  the  "  Woodpark"  from  the  Havannah.  The  goods  consigned  by  Solh'  to 
said  Herrara  and  Co.  113'  the  "  William  "  and  the  "  Woodpark  "  were  received  by  them, 
and  sold  on  account  of  Plaintifl'  Solly,  and  the  proceeds  invested  &c.  as  directed,  in 
the  purchase  of  coflee  and  sugars  shipped  on  boaid  the  "  Woodpark,"  and  consigned 
to  Moore  at  Trieste. 

Herrara  and  Co.  having  neglected  to  comply  with  the  directions  of  the  Plaintiff" 
Solly  in  some  important  particulars  with  respect  to  the  shipment  of  the  cargo,  and 
instead  of  remitting  the  bills  of  lading  to  Solly  as  they  ought  to  have  done,  they 
remitted  them  to  their  own  agent,  with  instructions  not  to  deliver  them  to  the 
Plaintifl',  [635]  except  upon  the  previous  payment  by  him  of  11,0001.,  the  amount  of 
their  alleged  advances,  contrary  to  the  regular  course  of  dealing;  and  one  of  the  firm, 
in  transmitting  the  directions  to  their  agents,  expressed  regret  for  such  a  procedure. 

The  Plaintifl'  Solly,  on  the  30th  April,  sent  an  answer,  upon  the  communication  of 
those  directions,  to  the  agents  of  Herrara  and  Co.,  announcing,  that  as  they  (Herrara 
and  Co.)  had  in  no  wise  conformed  to  the  instructions  given  by  him  respecting  the 
loading  of  the  ship,  he  considered  that  he  was  warranted  in  refusing  to  acknowledge 
the  cargo  as  on  his  account.  Herrara  and  Co.  therefore  adopted  the  cargo  on  their 
own  account ;  and  in  consequence  they  became  indebted  to  Solly  in  the  sum  of  45001. 
and  upwards,  in  respect  of  the  proceeds  of  the  goods  which  had  been  consigned  to 
them  by  Solly,  which  money  had  been  invested  in  the  purchase  of  the  cargo  loaded 
on  board  the  "  Woodpark,"  and  he  thereby  became  entitled  to  a  lien  upon  the  cargo 
for  the  amount  of  the  money  so  due  to  him.  Solly  accordingly,  for  the  purpose  of 
enforcing  such  lien,  and  of  securing  the  payment  of  the  money  due  to  him  out  of  the 
proceeds,  by  attaching  the  same,  wrote  to  Moore  on  the  4th  of  May,  1819,  advising 
him  that  Herrara  and  Co.  had  made  it  necessary  for  him  to  refuse  acknowledging  the 
cargo  for  his  account ;  and  as  the  "  Woodpark  "  was  chartered  by  him  agreeably  to 
the  enclosed  copy  of  the  charter-party,  the  ship-[636]-raent  must  be  considered  as  a 
delivery  into  him  warehouse,  and  could  not  be  assigneil  over  to  the  agents  of  Herrara 
and  Co.  without  his  consent ;  and  as  Herrara  and  Co.  had  received  property  from  him 
to  the  amount  of  50001.,  he  requested  Moore  to  retain  for  him  the  nett  proceeds  of 
the  cargo  to  that  amount,  or  not  to  let  the  cargo  be  taken  out  of  his  hands  without 
security  for  his  demand  to  that  amount,  desiring  him  at  the  same  time  to  bear  in 
mind  that  he  had  refused  to  acknowledge  the  cargo  for  his  account,  and  was  only 
seeking  the  re-imbursemeut  of  what  was  his  due. 

On  the  7th  May,  1819,  the  Plaintiff  Solly  wrote  another  letter  to  Moore,  stating 
that  he  was  the  more  indebted  to  him  for  allowing  the  30,000  florins,  drawn  on  him, 
to  remain  as  an  advance  on  the  home  cargo,  per  the  "Woodpark,"  although   the 
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llavamiah  shippers,  Heirara  and  Co.,  had  tliought  piupcr  to  diieul  that  the  cargo  bo 
withdrawn  from  him — repeating  that  he,  on  the  other  hand,  in  consequence  of  their 
deviating  from  the  instructions  given  them  respecting  it,  had  refused  to  acknowledge 
it  for  his  account ;  but  that  still  he  could  not  forego  his  lien  on  the  cargo  for  the 
amount  of  the  property  in  the  hands  of  the  shippers ;  and  should  it  be  necessary  to 
take  any  legal  steps  to  secure  his  claim  on  Herrara  and  Co.  by  an  attachment  on  the 
cargo  foi'  the  amount,  whatever  might  be  necessary  to  attain  that  object  he  recommended 
to  Moore's  friendship  and  care. 

[637]  The  bills  for  30,000  florins,  so  drawn  by  the  Plaintiff  Solly  on  Moore,  wei-e 
indorsed  by  the  PlaintiH' Solly  to  the  I'laintilVs  Isaac  Solly  and  Thomas  Solly,  in  their 
partnership  firm  of  Isaac  Solly  and  Sons,  and  the  Plaintiff  Solly  received  full  value 
for  them.  I.  and  T.  Solly  having  indorsed  them,  they  were  presented  on  their  account 
to  Mooie  for  aeceptauce  on  the  10th  of  May,  1819.  And  the  bill  charged,  therefore, 
that  Moore  ought  to  have  accepted  them  according  to  his  undertaking,  and  to  have 
deducted  the  amount  out  of  the  cargo  of  the  "  Woodpark  "  consigned  to  him  ;  but  that 
instead  of  accepting  the  bills,  he  caused  them  to  be  protested  for  non-acceptance,  and 
then  accepted  them  under  protest,  and,  as  he  alleged,  for  the  honor  of  the  Plaintifls, 
I.  and  T.  Soil}'. 

On  the  10th  May,  1819,  Moore  wrote  a  letter  to  the  Plaintifl' Solly,  informing  him 
of  what  he  had  so  done,  and  e.xcusing  it,  on  the  ground  of  necessary  caution,  stating 
that  it  was  in  consequence  of  Dirkheim  (agent  of  and  a  partner  in  the  Havaiinah 
house)  having  ordered  him  to  hold  the  cargo  of  the  "Woodpark"  at  his  (Dirkheim's) 
disposal. 

On  the  14th  May,  1819,  Solly  wrote  Moore  a  letter,  referring  to  the  subject  of  the 
cargo  per  "  Woodpark,"  stating  that  ho  should,  by  ne.xt  post,  send  over  a  power  of 
attorney  enabling  Moore  to  act  in  his  behalf  in  securing  the  property,  and  repeating 
his  requests  that  Moore  [638]  would  attach  so  much  of  the  nett  proceeds  of  the  cargo, 
pel-  the  "Woodpark,"  as  would  cover  the  amount  of  nett  proceeds  of  his  (Solly's) 
goods,  amounting  to  18,439  florins,  at  4/6,  41481.  15s.  6d.,  and  informing  him  that 
Ilerrara  and  Co.  had  still  on  hand  property  of  his  (Solly's)  amounting  to  43 11.  Os.  1  Id., 
to  which  he  should  wish  the  attachment  to  be  e.Ktended. 

The  "  Woodpark,"  with  her  cargo,  ariived  at  Trieste  to  the  consignment  of  Moore, 
and  all  the  goods  forming  the  cargo  were  delivered  to  him ;  and  Moore,  as  the  bill 
alleged,  promised  and  undertook,  as  the  Plaintitl'  Solly's  agent,  and  according  to  the 
directions  contained  in  his  letters  of  4th  and  7th  May,  1819,  to  attach  or  retain  out  of 
the  proceeds  the  monies  due  to  him.  Moore  accordingly  on  the  24th  May,  1819, 
wrote  to  the  Plaintitl'  to  acquaint  him  that  the  "Woodpark"  had  arrived,  and  would 
have  pratique  on  Thursday  next,  and  that  he  should  then  receive  the  goods  into 
store ;  and  if  Solly  wished  to  secure  there  the  amount  of  the  debt  due  to  him  from 
Herraia  and  Co..  he  recommended  his  sending  him  his  power  of  attorney,  properly 
attested  by  the  Austrian  Consul  or  Ambassador,  authorizing  him  to  attach  suHicient 
for  that  purpose. 

Solly  accordingly,  on  the  15th  June,  1819,  sent  a  jwwer  of  attorney  to  Moore, 
empowering  him  to  lecover  his  demand  ujion  Herrara  and  Co.,  and  to  take  all  necessary 
pioccedings  for  that  [)urposc.  liy  a  letter,  dated  7tli  June,  1819,  l)e-[639]-fciidanb 
Moore  represented  to  PlaintiH'  Solly,  tiiat  it  was  doubtful  whether,  by  the  Austrian 
laws,  property  could  be  attached  at  Trieste  in  a  question  between  two  foreigners; 
but  he  promised  to  retain  out  of  tile  cargo  in  his  hands  the  amount  of  Solly's  debt,  if 
he  would  agree  to  indemnify  him  in  so  doing  ;  and  accordingly  on  the  l!5lli  ilunc, 
1819,  (Plaintitl'  Solly  having  then  heard  of  the  protest  of  the' bills  for  30,0001.  by 
Moore)  wrote  him  a  letter,  wherein,  after  again  vciy  particularly  adverting  to  tliu 
facts,  ho  requested  him  to  hold  as  much  of  the  cargo  as  would  cover  his  whole  demand 
on  Herrara  and  Co.  ;  and  he  engaged,  if  necossary,  to  hold  him  harmless  from  all 
conse(iuences  that  might  result  from  his  det.iining  it. 

Moore  afterwards  wrote  to  II.  Solly  ("J4th  Juno,  1819)  again  rc(iuiriiig  that  Solly 
would  engage  to  indemnify  him  from  all  conscqueiutcs  of  holding  back  sutlicient 
property  to  cover  his  cl.iim,  Messrs.  Graymullor  and  Co.  (the  \ieniia  hou.se)  having 
ilrawn  upon  him  .".(),.i39  florins,  41  kreiitzers,  against  his  drafts  for  30,000  llorins, 
and  stating  that  he  ha<l  transmitted  the  necessary  docunients  to  iiis  eorrespondent«, 
with  his  account,  amounting  to  32821.  18s.  Id.,  with  whirh   he  had  nM|uestcd  Ihcni  to 
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do  the  needful,  regretting,  that  under  the  system  of  caution  which  he  had  laid  down 
for  himself,  he  could  not,  under  the  circumstances,  act  otherwise. 

Moore,  according  to  that  letter,  drew  a  bill  foi'  [640]  32821.  18s.  Id.  upon  the 
Plaintiffs  I.  and  T.  Solly,  in  their  partnership  firm  of  Isaac  Solly  and  sons,  being  the 
amount,  as  he  alleged,  of  Plaintiff  H.  Solly's  bill  for  30,000  florins,  with  interest, 
charges,  and  expences  :  and  he  remitted  the  bill  to  his  agents  by  the  post  by  which 
he  sent  the  letter  to  Plaintiff  Solly. 

The  bill  charged  that  Herrai'a  and  Co.  were  aware  of  Plaintiff  Solly's  claim  upon 
the  cargo,  and  knew,  that  by  the  laws  of  Trieste  the  Plaintiff  Solly  could,  by  means 
of  Defendant  Moore,  enforce  such  claim  against  the  said  cargo  ;  and  that  with  the 
view  of  defeating  such  claim,  and  depriving  Plaintiff  of  all  means  of  obtaining  pay- 
ment of  his  debt,  they  applied  to  Defendant  Moore,  and  proposed  to  employ  him  as 
their  agent,  and  to  allow  him  a  large  commission  upon  the  sale  of  the  said  cargo,  if 
he  would  abandon  the  PlaintiH's  interest,  and  would  act  as  agent  for  them,  and  hold 
the  whole  proceeds  at  their  dispo.sal,  instead  of  retaining  part  of  such  proceeds  in 
satisfaction  of  the  Plaintiff's  debt :  and  it  charged  that  Moore,  for  the  sake  of  obtain- 
ing such  commission,  agreed  to  do  so  :  and  that  he  had  so  agreed  and  determined 
at  the  time  when  he  wrote  the  last  mentioned  letter  to  the  Plaintiff;  and  that  he 
drew  the  bill  of  exchange  for  32821.  18s.  Id.  for  the  purpose  of  obtaining  payment 
thereof  from  the  Plaintiff,  instead  of  deducting  the  same,  as  he  had  agreed  to  do,  out 
of  the  proceeds  of  the  cargo,  although  he  concealed  that  agreement  from  the  Plaintiff 
Solly  at  the  time  when  he  advised  him  [641]  of  having  drawn  the  said  bills ;  and 
that  he  so  concealed  the  same  in  hopes  that  his  bill  would  be  accepted  before  the 
Plaintiff  H.  Solly  should  discover  the  fraud  which  he,  in  collusion  with  Herrara  and 
Co.,  had  practised  upon  the  Plaintiff. 

The  bill  also  stated  that  a  few  days  afterwards,  expecting  that  the  bill  would  be 
accepted  Isefore  the  arrival  of  his  letter,  Moore  wrote  to  Plaintiff  Solly,  stating  that 
he  had  received  his  letter  of  the  15th,  with  the  power  of  attornej' ;  and  that  he  had 
been  advised  that  he  should  either  give  up  the  cargoes  and  act  for  Plaintiff,  or  indorse 
over  the  power  of  attorney  to  some  other  pers  jn  in  order  that  he  might  act  on  the 
Plaintiff  H.  Solly's  behalf :  and  that  as  he  himself  could  not  act  with  sufficient  energy 
for  both  parties  at  the  .same  time  ;  and  as  to  put  the  cargo  into  the  hands  of  another 
would  be  depriving  himself  of  a  handsome  commission,  without  in  any  manner  bene- 
fiting the  Plaintiff,  he  had  therefore  come  to  the  determination  to  act  for  Herrara 
and  Co.  ;  and  he  allowed  the  Plaintiff  twenty-five  days,  after  the  receipt  of  his  letter, 
to  send  out  another  power  of  attorney,  or  to  instruct  him  to  indorse  the  power  already 
sent  over  to  whom  ever  he  should  think  fit. 

On  the  23d  July,  1819,  the  Plaintiff'  H.  Solly  wrote  to  Moore,  in  answer  to  his 
letter,  highly  censuring  his  withdrawing  himself  from  the  agency  which  he  had  under- 
taken for  him,  and  apprizing  him  that  he  (Solly)  should  hold  him  (Moore)  respon- 
[642]-sible  for  45001.,  or  the  amount  of  his  claim  on  the  "  Woodpark's  "  cargo,  against 
the  assets  of  his,  appropriated  towaids  the  purchase  of  the  cargo  by  Herrara  and  Co., 
reminding  him  that  he  had  had  the  cargo  in  hand  when  the  power  of  attorney  and 
the  documents  suljstantiating  his  (Solly's)  claim  were  forwarded  to  him,  at  his  own 
desire,  for  the  purpose  of  attaching  it. 

The  Plaintifi's  I.  and  T.  Solly  having,  from  the  drawing  of  the  said  re-draft, 
suspected  some  collusion  between  Moore  and  Herrara  and  Co.,  (although  the  last- 
-mentioned  lettei'  of  Moore  had  not  been  received  by  H.  Solly)  when  the  bill  was 
presented  for  acceptance,  refused  to  accept  it :  and  afterwards  the  Plaintift'  Solly  also 
refused  to  accept  it.  An  action  was  thereupon  commenced  by  the  Defendant  Moore 
against  the  Plaintifi's  I.  and  T.  Solly,  to  recover  against  them  the  amount  of  the  bill 
of  exchange,  so  alleged  to  have  Iteen  accepted  and  paid  for  their  honor  by  Defendant 
Moore,  which  action  was  still  depending. 

The  bill  then  charged  that  if  Moore  should  recover  against  the  Plaintiffs  I.  and 
T.  Solly,  the  Plaintiff'  H.  Solly  would  be  liable  to  pay  to  them  the  amount  of  what 
Moore  .should  so  recover,  together  with  the  costs,  and  that  he  (H.  Solly)  had  in  fact 
undertaken  to  do  so,  and  to  indemnify  the  Plaintiff's  I.  and  T.  Solly  against  all  the 
consequences  of  the  said  action  ;  and  that  the  Plaintiff'  H.  Solly  was  in  fact  defending 
the  action  in  the  name  of  the  Plaintiffs  I.  and  T.  Solly. 

[643]  The  Plaintiffs  I.  and  T.  Solly  therefore  submitted  that  they  were  entitled 
to  the  same  relief  against  the  said  action  that  the  Plaintiff'  H.  Solly  would  have  been 
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entitled  to  if  the  action  had  been  bi'ought  against  him  :  and  they  alleged  that  Moore 
had  then  in  his  hands,  in  respect  of  the  cargo  of  the  "AVoodpark,"  monies  whicli  he 
was  entitled  by  the  laws  in  force  at  Trieste  to  retain  on  account  of  the  Plaintift' 
H.  Solly  greatly  beyond  the  amount  of  the  said  bill  for  32821.  18s.  Id  ;  and  they 
submitted,  that  under  the  circumstances  he  was  bound  to  retain  the  amount  of  the 
bills  so  paid  by  him  as  aforesaid  out  of  the  monies  so  in  his  hands. 

The  bill  also  alleged  that  the  Defendant  Moore  and  the  several  partners  in  the 
lirm  of  Herrara  and  Co.  resided  in  parts  beyond  the  seas,  and  out  of  the  jurisdiction 
of  the  Court,  and  suggested,  that  if  the  Defendant  Moore  should  recover  fiom 
Plaintitt's  I.  and  T.  Solly  the  amount  of  the  said  bills  so  paid  by  him,  the  Plaintifi' 
H.  Solly  would  lose  the  whole  amount,  and  also  the  amount  of  the  money  due  to  him 
from  Herrara  and  Co. 

The  answer  of  the  Defendant  did  not  materially  vary  the  state  of  facts  as  charged 
by  the  bill.  The  defence  set  up  was,  in  effect,  that  as  Herrara  and  Co.  were  the 
shippers  of  the  goods  to  be  delivered  at  Trieste  to  their  order,  and  as  they  were  con- 
signed by  them  to  the  Defendant,  subject  to  their  further  oider,  the  Defendant  Moore 
was  not  bound  to  retain  the  cargo  as  required  by  H.  Solly,  [644]  particularly  as  he 
was  then  indeljted  to  Herrara  and  Co.,  as  appeared  by  their  letters  to  him,  and  which 
also  stilted  that  Soll3''s  refusal  to  acknowledge  the  cargo  was  a  pretence  to  throw  on 
them  the  loss  which  would  arise  from  a  fall  of  price  in  the  Ti'ieste  market,  he  was 
justified  in  what  he  had  done — that  he  had  from  the  first  moment  determined  not  to 
accept  the  drafts  for  30,000  florins  by  way  of  anticipation  on  the  cargo  of  the  "  \\'ood- 
jxirk  " — that  when  he  recommended  Solly  to  forward  to  him  a  power  of  attorney, 
he  was  not  aware  of  the  laws  of  Trieste  respecting  attachments,  which  did  not  permit 
goods  to  be  attached  as  between  two  strangers — that  having  no  right  to  retain  the 
cargo,  and  consequently  no  security  for  his  acceptances,  which  were  paid  b}'  his  bankers 
at  Vienna  on  his  account,  he  had  drawn  the  bill  in  question,  and  had  commenced  an 
action  against  I.  and  T.  Solly  for  recovering  the  amount  due  to  him,  denying  the 
several  charges  in  the  bill,  of  fraud,  concealment,  breach  of  trust  and  collusion. 

Under  these  circumstances,  Eoupell  and  Pemljerton  now  shewed  cause  against  the 
order  nisi  for  dissolving  the  injunction,  which  had  been  obtained  on  the  answer  coming 
in ;  and 

Agar  and  Lovat  supported  the  order,  on  the  part  of  the  Defendants. 
The  argument  turned  principally  on  the  peculiar  circumstances  of  the  case. 
[645]  For  the  Plaintill's  it  was  urged  that  the  e(|uity  which  the  drawer  of  the 
bills  had,  as  against  the  Defendant  Mooi'e  was  sufficient  to  call  for  the  interfei'ence  of 
the  Court  to  protect  him  from  the  consequence  of  Moore's  recovering  against  the 
indorser,  who  would  have,  in  that  case,  a  right  to  be  paid  by  the  drawer,  who  had  an 
equity  against  Moore. 

On  the  other  hand  it  was  contended  on  the  part  of  the  Defendant,  that  a  Comt  of 
]'](|uity  could  not  interfere  to  restrain  a  Plaintiff  from  proceeding  against  peisons 
li.-Udc  to  him  on  a  bill  of  exchange,  by  reason  of  any  cijuity  which  a  third  parly  (the 
<liawci')  might  have  against  the  person  entitled  to  recover  on  it  at  law  ag.iinst  the 
immediate  indoiser. 

RiL'HAlUfS,  Lord  Chief  Baron,  now  delivered  judgment — having  stated  the  facts 
of  the  case — 

The  question  is  whether,  under  the  circumstances,  this  injunction  ought  to  be 
coiitiiuied.  Although  the  plea<lings  are  very  voluminous,  the  question  on  the  merits 
is  vciy  short  and  simple  ;  and  it  will  not  be  necessary  to  go  into  the  facts  at  any 
length,  for  a  mere  outline  of  them  will  be  sufficient.  [Here  his  Lordship  stated  the 
general  result  of  the  case,  as  it  appeared  on  the  pleadings,  a.s  far  as  related  to  the 
indorsement  of  the  bills  by  L  and  T.  Solly,  and  the  acceptance  by  Moore  for  their 
honour.] 

[646]  There  is  no  doubt  that  .Moore  has  a  right  to  recover  at  law  against  I.  anil 
T.Solly  in  this  action,  but  the  (juestion  is  whether,  luider  all  the  circumstances  of  this 
case,  a  Cuuil  of  Equity  should  inteifere  to  I'cstraiii  him  from  proceeding  in  the  .action 
at  law. 

The  I'laiiititl's  case  is  that,  luidei'  the  circumstances,  he  h.as  an  equity  ag.iinst  the 
Defendant  Moore,  who,  it  is  urged,  must  be  considered,  with  respect  to  this  transac- 
tion, as  being  in  the  same  situation  as  if  he  had  been  actually  paid,  or  at  least 
secured ;  inasmuch  as  he  might  and  ought,  in  justice  to  H.  Solly,  under  the  trust 
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reposed  in  him,  to  have  paid  himself,  or  at  least  have  acquired  a  lien,  on  the 
opportunity  which  he  had  of  doing  so,  and  by  neglecting  which,  in  breach  of  that 
trust,  he  has  placed  Solly's  claim  in  jeopardy.  If  that  be  so,  unquestionably  it  is 
against  conscience  that  Moore  should  pi'oceed  to  recovei'  this  money  against  the 
other  Plaintiti's  ;  although  by  law  he  would  have  a  right  to  do  so  if  there  were  nothing 
in  the  case  calling  for  the  iuterfeience  of  a  Court  of  Equity  to  restrain  him. 

The  real  question  therefore  is,  whether  the  Defendant  Moore  has  bound  himself 
ill  this  transaction  by  what  he  has  done ;  and  whether,  by  neglecting  the  opportunity 
of  being  paid,  as  he  might  have  been  if  he  had  done  what  was  required  of  him,  to  the 
prejudice  of  the  Plaintiti',  he  has  precluded  himself  in  equity  from  suing  for  that 
demand  which  ought,  in  equity  at  least,  [647]  to  be  considered  as  paid  for  that 
purpose  and  in  that  view  of  the  case. 

[Having  again  adverted  to  the  facts  relating  to  that  part  of  the  case,  and  the 
correspondence  lietween  H.  Solly  and  Moore,  on  the  subject  of  attaching  the  "  Wood- 
park's  "  cargo,]  1  consider  that  Moore  was,  beyond  all  question,  the  agent  of  H.  Solly, 
who  having  been  improperly  treated  bj'  Herrara  and  Co.  became  indignant  at  their 
conduct  and  disclaimed  the  cargo.  He  however  directed  Moore  to  attach  it,  in  order 
to  secure  to  him  thcreliy  the  produce  of  the  former  cargo,  which,  as  well  as  the  ship, 
belonged  to  him  :  and  that  I  am  of  opinion  he  had  a  right  to  do.  It  appears  quite 
clearly  and  satisfactorily  I  think,  from  the  correspondence  between  Moore  and  H. 
Soil}',  that  Moore  was  the  accredited  agent  of  Solly.  There  may  perhaps  have  been 
some  doubt  whether  Moore  could  attach  the  cargo,  but  then  it  is  quite  clear  that  he 
had  at  one  time  the  produce  of  H.  Solly's  property  in  his  hands,  through  the  medium 
of  the  consignment  to  him  of  the  Havaunah  cargo,  to  an  amount  more  than  sufKcient 
to  pay  himself,  «'ith  ample  authority  for  so  applying  it ;  and  if  he  had  sold  it  and  paid 
himself  out  of  the  proceeds,  which  would  have  been  a  direct  payment,  or  if  he  had 
kept  it  ill  his  hands  to  secure  himself,  which  would  have  given  him  a  lien,  this  Court 
would  certaiuly  not  in  either  case  have  suti'ered  him  afterwards  to  proceed  in  an  action 
at  law  on  these  bills  against  the  indorsees. 

[648]  I  can  have  no  hesitation  in  saying,  that  beyond  all  question  Moore  did  not 
act  with  fidelity  in  his  character  of  agent  to  Solly,  in  the  conduct  which  he  thought 
proper  to  adopt  during  the  latter  part  of  these  transactions,  in  dealing  with  the 
property  as  he  did,  and  in  delivering  it  to  Herrara  and  Co.  when  he  ought  to  have 
made  it  available  to  Solly.  Instead  of  doing  so,  as  it  was  his  duty  to  do,  he  delivered 
it  over  to  the  enemy,  which  it  was  not  his  duty  to  do ;  and  that,  from  all  that  appears, 
for  the  sake  of  obtaining  a  commission  on  the  whole,  by  becoming  employed  in  the 
disposal  of  it  for  Herrara  and  Co.,  instead  of  having  a  commission  only  on  part  of 
the  cargo,  which  would  have  been  the  case  if  he  had  continued  agent  for  Solly,  whose 
lien  was  limited  to  a  certain  extent  only.  Moore's  behaviour  in  that  respect  was 
certainly  very  reprehensible. 

There  may  perhaps  be  some  doubt  on  the  facts  in  this  case  whether  the  balance  of 
their  accounts  between  the  Herrara  house  and  H.  Solly  was,  in  point  of  fact,  in  favour 
of  them  or  of  him.  If,  instead  of  their  being  indebted  to  Solly,  he  was  indebted  to 
them,  or  if  nothing  was  due  to  either,  the  conduct  of  Moore  would  certainly  not  bo 
so  blameable  as  I  at  present  think  it  was  ;  but  that  depends  on  the  result  of  the 
account  to  be  taken  between  them.  Moore  certainly  gives  a  \'ery  particular  account 
throughout ;  and  he  appears  to  have  been  furnished  by  Herrara  and  Co.  with  all 
Solly's  letters  which  were  addressed  to  them. 

[649]  For  the  present,  therefore,  the  injunction  rau.st  be  ordered  to  be  continued 
on  certain  conditions.  As  there  is  undoubtedly  a  clear  prima  facie  title  in  Moore  to 
proceed  at  law,  and  as  it  is  possible  that  the  facts  of  this  case  possibly  may  not 
ultimately  turn  out  as  I  at  present  expect,  Solly  must,  by  way  of  securing  the  money 
to  abide  the  result,  pay  the  amount  of  the  30,000  florins,  reduced  into  English  money, 
into  Court,  for  that  purpose,  on  or  before  the  second  day  of  next  tei-m,  and  with 
interest,  as  far  as  interest  would  be  recoverable  at  law,  with  liberty  to  apply. 

Injunction  continued — The  Plaintift'  to  bring  into  Court  the  amount  of  the  bills 
and  interest  by  a  short  day. 

The  injunction  was  afterwards  dissolved  on  motion,  the  Plaintiti'  II.  Solly  having 
neglected  to  comply  with  the  terms  of  the  order  of  the  Court.  Ijy  paying  in  the  money. 


3  PRICE,  650.  TAYLOR    V.    TOOK  1325 

[650]  Tavi.ok  /■.  CouK  anh  Anotiii;i;.  Satai(l:iy,  IGlli  Dec.  It^JO.  Eviileiicc. — 
111  this  suit,  which  raised  a  question  of  the  weight  of  conflieting  evidence,  the 
Plaintiff",  in  support  of  his  claim  for  the  tithe  of  hay  in  kind,  made  out  a  clear  and 
conclusive  case.  That  was  opposed  1)y  evidence,  some  of  which  was  of  a  very 
extiuordinary  nature,  pi'incipally  recitals  in  agreements  for  compositions,  wherein 
two  recent  rectors  admitted  tliat  there  were  moduses  for  hay  ;  yet  they  and  the 
compounding  parties,  the  occupiers,  agreed  to  a  composition  for  the  full  value. 
There  was  also  evidence  given  of  a  former  suit  in  the  Ecclesiastical  Court,  where 
a  prohibition  had  been  issued,  some  few  memoranda  in  old  hooks,  making  mention 
of  moduses  in  a  very  loose  way,  and  some  receipts  for  tithes  and  moduses  indis- 
crimiiiatelv. — The  Lord  Chief  Baron  held,  after  considerable  doubt,  that  the 
evidence,  extraordinary  as  it  was,  and  against  so  strong  a  case,  was  yet  such  as 
to  make  it  necessary  there  should  be  an  issue  to  try  the  nature  and  character  of 
the  money  payments. — Evidence  of  a  rector's  hand-writing  to  receipts  by  com- 
parison with  his  signature  in  the  register's  books,  the  entries  in  which  it  was  his 
duty  to  sign,  held  sufficient. — Testimony  of  occupiers  wholly  inadmissible  for 
any  purpose. 

This  bill  was  filed  by  the  rector  of  the  parish  of  AVilland  (Devon)  for  an  account 
of  the  tithe  of  hay  and  agistment. 

The  Defendants  set  up  a  modus  of  2d.  an  acre  for  meadow  ground  mowed  and 
made  into  hay,  and  Id.  for  every  acre  of  dry  ground  or  land  grass  mowed  and  made 
into  hay — 2d.  for  every  calf  for  milk  and  calf ;  Id.  for  every  colt :  2d.  for  every  hogs- 
head of  cyder ;  2d.  for  cabbages,  carrots,  turnips,  and  other  garden  stufT,  gi'owing  in 
every  garden  ;  and  2d.  for  hoard  fruit,  in  lieu  of  the  tithe  of  apples  hoarded  and  kcjit. 

In  support  of  that  defence  the  answer  stated  that  no  tithes  in  kind  of  the  articles 
alleged  to  be  covered  by  the  moduses,  had  ever  been  paid  :  and  it  stated  that  the 
rectors  of  the  parish,  or  many  of  them  had  entered  into  agreements  or  deeds  of  com- 
position with  the  owners  or  occupiers  of  lands,  whereby,  after  reciting  the  said  several 
moduses  and  other  moduses  therein  mentioned,  it  was  agreed  that  such  owners  or 
occupiers  should  pay  yearly  to  the  rectors,  who  en-[651]-tered  into  such  agreements, 
so  long  as  they  should  continue  rectors,  certain  fixed  sums  in  lieu  and  satisfaction  of 
the  moduses  and  tithes  payalile  iVo.  ;  and  that  it  was  thereby  agreed  that  such  annual 
payments  and  compositions  should  be  made  without  prejudice  to  the  .said  moduses  or 
customary  payments. 

It  then  adduced  instances  of  such  agreements,  and  of  the  pa)'ments  being  made 
and  accepted  under  them,  and  set  forth  a  noti(;e  from  one  of  the  Defendants  to  the 
I'laintiir  to  determine  the  composition,  proposing  to  pay  in  future  his  tithes  in  kind 
and  the  moduses. 

On  the  part  of  the  Plaintiff'  a  great  number  of  witnesses  were  examined,  the 
general  tenor  of  whose  testimony  went  to  prove  that  certain  fixed  compositions  were 
always  j)aid  for  the  tithes  of  the  parish  ;  and  amongst  others  a  composititon  of  (is.  for 
an  ancient  meadow  of  two  acre.s,  called  Stock's  Mead,  in  the  occupation  of  the  Defen- 
dant Cook,  which  was  stated  to  be  more  than  an  equivalent  for  the  tithe  of  the  hay, 
if  taken  in  kind — that  general  compositions  were  also  made  from  time  to  time  for  the 
lands  in  the  parish,  of  sums  which  were  a  fair  er|iiivalent  for  the  tithes  in  kind — and 
none  of  the  witnesses  had  ever  heard  of  any  modus  being  pavable  for  tithes. 

On  the  part  of  the  Defendants,  the  I)o|)uty  ixegistrar  of  the  Episcopal  Consistorial 
Court  of  the  iJishfip  of  K.vcter  produced  from  the  Record  [652]  ivooiii  of  tiie  Court  a 
l)ook  containing  the  acts  of  the  Court,  from  Ki.il  to  I  (i.'i.'i,  in  which  was  the  jiersonal 
answer  of  I'hilip  ilall,  then  rector  of  the  parish  of  Willaiiil,  given  in  to  an  allegation 
e.\'hil)ited  in  that  Court  by  one  .John  Hinford,  and  also  the  personal  answer  of  Hinfoid 
to  a  libel  and  schedule  exhibited  against  him  by  Hall  in  the  same  Court,  in  a  cause 
for  subtraction  of  tithes,  and  a  jiroctor's  bill  of  costs  in  the  suit.  That  answer  so  far 
admitted  the  existence  of  moduses  that  a  prohil)ition  was  obtained  thoroon.  Theio 
were  also  old  books  put  in  which  referred  to  the  existence  of  moduses  generally, 
without  specifying  any,  and  some  receipts  for  tithes  and  for  moduses  indiscrimin- 
ately ;  but  which  did  not  however  state  any  specific  modus. 

They  produced  a  book  belonging  to  one  Binford,  which  contained  entries  of 
receipts  of  a  person  (jf  th.U  name,  who  was  an  inhabitant  of  the  p.irish  in  I7.'(l.  The 
receipts  were  subscrilieil  with  the  ii.uiies  of  Aclaiid  and  W.alrond  the  then  rectors,  and 
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their  haiid-wi-itin^t;  was  proved  In-  a  witness  who  had  compared  it  with  their  signatures 
in  the  register  books  of  chi'istenings,  marriages,  and  burials. 

[Binford's  depositions  being  proposed  to  be  read  to  prove  the  authenticity,  history, 
and  custody  of  the  book,  the  Plaintiff's  counsel  objected  that,  as  he  was  an  occupier, 
his  testimony  could  not  be  received. 

[653] -The  Lord  Chief  Baron  held  the  objection  good,  saying  that  it  was  the 
invariable  rule  in  this  Court  not  to  admit  the  testimony  of  an  occupier  in  a  tithe 
cause. 

The  book  having  been  authenticated  by  other  testimony,  it  was  objected  that  the 
hand-writing  of  Acland  and  Walrond  had  not  been  sufficiently  proved  by  the  evidence 
of  comparison  with  his  hand-writing  in  other  books  :  non  constat  that  he  had  signed 
the  books  to  which  his  name  appeared ;  and  in  support  of  that  objection  they  cited 
the  ease  of  Uandolph  v.  Gordon  (ante,  \o\.  v.  p.  'iV2). 

The  Defendants'  counsel  cited  on  the  other  hand  the  cases  of  Morewaod  v.  Wood 
(14  East,  328),  in  which  Mr.  Baron  Hotham  had  admitted  evidence  of  a  presentment 
on  proof  of  the  subscription  being  the  same  as  the  signature  to  the  subscriber's  will, 
and  Roe  d.  Brwne  v.  Bawliiu/s  (7  ib.  282). 

The  Lord  Chief  Baron  detetermined  that  the  proof  was  sufficient — distinguishing 
the  present  case  from  those  cited  ;  and  observing  that  the  signature  in  books,  the 
entries  in  which  it  was  the  duty  of  the  person,  whose  name  appeared  written  therein, 
to  sign,  must  be  presumed  to  be  of  his  hand-writing.] 

The  Defendants  also  put  in  two  agreements  and  a  deed.  The  first  agreement 
was  dated  the  30th  of  May,  1789,  between  Edward  Drewe  the  [654]  then  rector, 
and  several  owners  and  occupiers  of  lands  in  the  parish,  by  which,  after  reciting  that 
certain  moduses  or  customary  payments  (enumerating  them),  and  amongst  others, 
"  for  every  acre  of  meadow  ground  mowed  and  made  into  hay,  the  sum  of  2d.  and 
no  more,  at  Easter ; "  and  for  every  acre  of  dry  ground  or  land  grass  mowed  and 
made  into  hay,  one  penny  and  no  more,  at  Easter,  for  and  in  lieu  &c. — and  for  barren 
cattle  nothing  ;  and  also  reciting  that  the  said  owners  and  occupiers  had  agreed  to 
pay  the  rector  the  several  sums  set  forth  opposite  against  their  respective  names  in  a 
schedule  thereto,  "  in  lieu  of  payment,  full  satisfaction  and  discharge,  as  well  of  the 
aforesaid  moduses  or  customary  payments  as  of  the  great  tithes,  and  all  other  tithes, 
except  Hax  &c.  &c.  as  long  as  Di'ewe  should  continue  rector.  It  was  witnessed  that 
such  sums  were  agreed  to  be  paid  and  received  ;  and  the  agreement  contained  a 
proviso  that  such  payments  were  to  be  made  without  prejudice  to  the  moduses 
I'ecited.  The  second  agreement  was  dated  13th  September,  1806,  and  was  to  the 
same  effect.  The  deed,  which  was  between  Mr.  Newcombe,  the  person  who  succeeded 
Mr.  Drewe  as  rector,  was  dated  the  2d  April,  1811,  and  was  also  to  the  same  effect ; 
and  underneath  each  was  the  schedule  of  names  and  sums,  amongst  which  was  (under 
head  proprietors)  "Nathaniel  Cook";  (occupiers)  "himself";  (tenements)  "Stock 
Meadow  "  ;  (annual  payment)  "  13s.  5d." 

A  book  of  commissions  was  produced  belonging  to  this  Court,  for  the  puipose  of 
shewing,  [655]  that,  on  a  former  occasion  (in  27  C4eo.  II.),  the  answer  of  Hall  had  ))een 
then  given  in  evidence  before  the  Commissioners,  under  a  commission  for  the  examina- 
tion of  witnesses,  in  a  cause  of  Acland  v.  Dennis. 

That  book  was  objected  to  on  the  part  of  the  Defendants,  and  rejected. 

Upon  this  evidence  Clarke  and  Boteler,  for  the  Plaintiff',  insisted  that  the  modus 
for  hay  could  not  be  supported.  It  was  proved  that  the  full  value  of  the  tithes  in 
kind  had  always  been  in  fact  paid  by  composition,  and  that  would  be  sufficient 
evidence  to  support  the  claim.  The  personal  answer  of  Hall  not  taken  upon  oath, 
and  partial  proceedings  in  the  Ecclesiastical  Court,  they  submitted,  proved  nothing 
in  answer  to  such  a  case,  nor  did  the  receipts  which  were  put  in  :  and  with  respect 
to  the  recitals  in  the  agreements  and  deeds,  at  variance  as  they  were  with  the 
substance  and  body  of  the  agreements,  they  could  not  for  a  moment  be  weighed 
against  the  actual  perception,  recognized  by  and  made  the  basis  of  those  veiy  instru- 
ments. No  modus  was  proved  to  exist  either  by  evidence  of  usage  or  perception, 
or  to  have  ever  existed  even  by  reputation,  and  therefore  the  defence  failing,  there 
must  be  a  decree  for  the  Plaintiff. 

Jervis  and  Wyatt,  for  the  Defendants,  insisted  that  the  proceedings  in  the 
Ecclesiastical  Court  would  alone  be  sufficient  to  establish  that  thei-e  [656]  were  at 
least  some   moduses    covering   these    lands,  as   appeared    by  the   admissions  in  the 
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personal  answer  of  Hall,  the  former  rector ;  anrl  they  observed  that  that  answer 
being  personal,  required  no  oath.  The  books  out  of  the  custody  of  Binford  also,  and 
the  recitals  in  the  agreements  and  deed,  they  submitted,  were  unanswerable  evidence  ; 
for  that  such  facts  and  the  acts  of  rectors  ai'e  of  infinitely  more  weight  than  any 
evidence  of  reputation,  either  one  way  or  the  other.  So  far  therefore  from  there  being 
no  case  made  on  the  part  of  the  Defendants,  they  insisted  that  it  was  impossible 
that  the  Court  could  decide  the  cause  without  referring  the  payments  to  an  issue. 

Cur.  adv.  vnlt. 

The  Lord  Chief  Baron  now  delivered  judgment : — This  case,  which  now  stands 
for  judgment,  I  must  say  has  very  much  disti'essed  me  on  account  of  the  difficulties 
which  it  presents.  This  l)ill  was  filed  by  the  Kev.  John  Taylor,  who  is  the  vicar  of 
Willand,  in  the  county  of  Devon,  and  has  been  \acar  there  from  1817,  against 
Nathaniel  Cook  and  John  Radford,  who  are  two  of  the  occupiers  within  that  parish, 
and  the  demand  of  the  bill  is  for  the  tithe  of  hay  and  agistment  during  1818  for  that 
one  yeai-.  It  appears  that  on  his  induction,  the  vicar,  the  Plaintifl^,  agreed  to  take 
1621.  and  a  fraction,  per  ainnnn,  for  all  the  tithes  in  the  parish  until  April,  1818, 
when  the  Defendants  declined  to  pay  their  proportions  of  that  sum,  insisting  that 
they  had  a  right  to  [657]  cover  themselves  by  some  small  pecuniary  payments  in  lieu 
of  certain  tithes. 

The  Defendants  in  their  answer  admit  the  vicar's  right  to  the  tithe  of  agistment, 
so  that  there  must  be  a  decree  in  his  favor  for  an  account  of  the  tithe  of  agistment. 
It  appears  that  the  Defendant  Cook  occupies  a  close  or  parcel  of  meadow  land  in  the 
|)arish  of  Willand,  containing  two  acres,  called  Stock  Meadow,  and  he  occupies  no 
more  :  and  it  is  on  that  part  of  the  case  that  the  observations  which  I  shall  presently 
have  to  make  principally  arise.  The  Defendant  John  Radford  occupies  in  the  parish 
dill'erent  qu;intities  of  land,  of  diflferent  descriptions,  amounting  Iti  the  whole  to  thirtj-- 
two  acres.  These  two  persons  both  insist  on  the  following  modus,  as  ap])lied  to  the 
tithe  of  hay  for  every  acre  of  meadow  groiuid  in  the  parish  mowed  and  made  into  hay 
— twopence  at  Easter  for  each  acre  of  meadow  land  ;  and  for  every  acre  of  dry  ground 
or  land  grass,  mowed  and  made  into  hay,  one  penny  and  no  more.  Then  the  Defen- 
dants state  in  their  answer  a  great  many  other  moduses,  as  being  payable  for  other 
articles,  which  are  not  necessary  to  be  attended  to  here  ;  but  they  do  not  suggest  that 
any  of  the  moduses  have  been  otherwise  paid  than  as  they  may  be  comprized  in  the 
one  large  sum  agreed  to  be  paid  for  tithes  in  kind  and  for  the  moduses.  That  is  the 
pai't  of  the  case  which  certainly  furnishes  very  gi'cat  diificulty  indeed,  and  principally 
liecause  the  moduses  are  not  in  theii-  agreement  separated  from  tiie  other  subject -matters 
of  the  general  composition. 

[658]  Now,  in  this  case,  the  evidence  first  produced  on  the  part  of  the  I'laintifT 
is  rather  by  way  of  anticipation  of  the  Defendants'  case,  and  is  used  as  a  i-ei)ly  to 
their  answer  ;  I  have  taken  it  as  it  occurs,  beginning  with  the  evidence  for  the  Plaint  ill'. 

Mary  Westcott  says  she  has  known  the  parish  for  fifty  years,  and  never  heard  of 
any  modus  till  half  a  year  ago.  [It  may  be  observed  hei'c,  once  for  all,  that  throughout 
the  whole  of  this  case  there  is  a  great  deal  in  the  depositions  which  is  not  evidence.] 
There  is  no  instance  of  any  modus  being  actually  paid  as  a  modus,  nor  of  any  distinct 
reputation  respecting  any  modus.  I  do  not  lay  any  very  great  stress  on  such  evidence 
in  general,  but  I  think  it  light  to  observe  that  there  is  not  the  least  evidence  of  any 
rej)utation  of  any  modus  being  paid  in  any  part  of  the  parish — and  the  moduses  insisted 
on  aie  parochial  moduses  excepting  that  one  of  the  Defendants' witTiesscs  says  that 
he  has  heard  that  thei'c  was  some  moilus  paid,  but  he  never  heard  what  the  sum  was. 

John  Jntsoni  is  the  next  witness — he  .says  he  occu])icd  foi'  fourteen  years  Stock 
Mead,  which  is  the  meadow  now  occupied  by  the  Defendant  Cook — that  it  coul.iins 
about  two  acres — that  it  has  been  occu])ied  over  since  by  the  Defendant  Cook,  who  is 
the  owner  of  it — that  before  his  occupation  one  .lohn  Stone  occupied  it  for  ten  years 
— he  says,  that  while  he  occupied  Stock  Mead,  ho  paid  to  the  rector,  Mr.  Drewc,  the 
annual  sum  of  [659]  si.\  shillings,  in  lieu  of  the  tithes,  which  sum,  in  his  estimation, 
was  more  than  the  tithe  was  worth  ;  and  it  was  paid  by  the  former  occupiers,  as  ho 
understood.  So  that  we  see  here  is  a  ])ayment  not  of  a  moflus,  but  a  payment  of  a 
sum  which  negatives  the  modus,  as  laid,  as  strongly  as  can  be  done  ;  for  instead  of 
paying  two  pence  an  acre  as  is  said  to  have  been  payable  formei'ly,  he  paid  six  shillings ; 
and  he  says,  that  during  his  time  the  pa^'ment  of  six  shillings  for  the  iiay  of  these  two 
acres  ncvei-  varied. 
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Then  James  'I'apscott  says  that  he  lived  servant  with  one  of  the  vicars,  the 
Kev.  Henry  Wahond — that  he  lived  with  him  fifteen  years,  up  to  the  time  when 
Mr.  Walrond  died,  which  was  in  the  year  1787.  During  all  the  time  he  lived  with 
him,  he  says  there  was  not  any  tithes  paid  in  kind  for  any  titheable  matters,  except 
pigs,  geese,  and  honey,  which  articles  were  excepted  in  the  composition  ;  all  the  rest 
therefore  were  included  in  the  general  composition  which,  during  the  time  he  received 
the  payments,  did  not  vary  ;  and  he  .says,  that  he  never  heard  of  any  modus  for  any 
article  of  tithe  till  the  commencement  of  this  suit. 

The  next  witness  is  Eobert  Ebljels,  who  has  known  the  parish  forty  years.  He 
says  he  never  heard  of  any  modus — that  his  father  occupied  lands  in  the  parish  for 
nineteen  years,  and  always  compounded  at  a  fixed  sum,  which  never  varied.  He 
succeeded  his  father ;  and  they  always  paid  [660]  a  composition  for  all  tithes,  except 
for  pigs,  geese,  and  honey,  these  he  did  not  enter  into  a  composition  for.  The  sum 
so  paid  by  his  father  and  himself  was  51.  10s.,  and  was  to  the  best  of  his  judgment 
a  fair  compensation  for  the  tithes  arising  from  the  lands  for  which  the  same  was  paid, 
in  case  the  same  had  been  taken  in  kind,  except  pigs,  geese,  and  honey,  and  if  the 
tithe  of  hay,  which  we  all  know  is  a  very  important  tithe,  had  been  covered  by  a  small 
modus,  it  must  have  made  a  considerable  difierence,  and  more  especially  when  we 
recollect  ihat  this  Stock  Meadov  paid  .six  shillings  in  respect  of  two  acres.  He  does 
not  recollect  that  any  modus  or  moduses  were  alleged  to  be  payable  in  lieu  of  tithes 
of  hay,  or  for  any  other  tithes  in  the  parish.  He  says  that  during  his  occupation  he 
paid  to  Mr.  Drevve,  the  succeeding  rector,  51.  10s.,  without  an}-  alteration  or  variation, 
by  half-yearly  payments — that  in  paying  such  composition  he  paid  a  fair  compensation 
— and  that  in  so  doing  the  witness  did  not  take  into  consideration  any  alleged  modus 
or  moduses  for  any  titheable  matters  or  things  ;  because  he  did  not  know  of  any  such 
modus  or  moduses. 

Samuel  Evans  is  the  next  witness  whose  evidence  is  material.  He  says  his  mother 
paid  21.  per  annum  in  half-j-early  payments,  as  an  annual  composition  for  tithes  in 
kind,  that  he  afterwards  paid  the  same  sum  himself,  and  considered  it  a  full  com- 
pensation for  the  tithes  in  kind,  in  respect  of  and  arising  from  all  the  lands  he  occupied, 
in  [661]  case  the  same  had  lieen  taken  in  kind.  He  says  that  he  has  heard  that  the 
manner  in  which  the  sum  was  paid  by  the  occupiers  in  lieu  of  tithes  was  by  a  rate 
agreed  on  between  them  and  the  rector,  and  that  in  making  such  compositions  he  did 
not  take  into  consideration  any  alleged  modus  or  moduses  for  hay,  and  that  he  never 
heard  of  any  such  modus  till  two  years  ago, — which  is  about  the  time  when  this  suit 
commenced. 

There  are  then  a  great  many  other  witnesses  examined,  all  of  whom  give  evidence 
to  the  same  effect.  The  last  is  Robert  Seaman— he  also  occupied  lands  in  this  parish, 
and  paid  a  composition  for  tithes  to  the  full  value — he  did  not  consider  the  composition 
as  a  fixed  and  invariable  payment — he  did  not  consider  it  as  a  modus ;  for  he  never 
heard  any  thing  of  a  modus  while  he  lived  in  the  parish,  which  was  about  thirty-five 
years.  He  says  the  Defendant  Cook  paid  6s.  for  Stock  Meadow  in  the  witness's  time, 
which,  according  to  his  judgment  was  more  than  a  fair  compensation  for  the  tithe  if 
it  had  been  taken  in  kind.  He  never  heard  of  any  modus  till  the  stir  was  made. 
He  then  proceeds  to  state  the  composition  paid  by  others,  which  he  considers  to  have 
been  quite  equal  to  the  real  value  of  the  tithes  if  they  had  been  taken  in  kind. 

We  see  there  is  no  positive  reputation  of  any  modus  spoken  of  in  the  whole  of 
this  evidence.  There  is  no  evidence  of  payment  of  any  modus  directly  or  indirectly  : 
nor  are  moduses  at  all  [662]  taken  into  consideration  in  forming  the  composition  ; 
and  if  the  moduses  were  included  qu;\  moduses  in  the  composition,  it  certainly  was 
done  without  the  attention  of  any  body  being  drawn  to  it ;  for  it  is  quite  clear  that 
the  occupiers  thought  they  paid  the  full  value  of  all  their  tithes,  and  it  is  also  clear 
that  Cook,  in  paying  for  these  two  acres  the  6s.,  paid  it  by  way  of  composition  for 
the  tithe  and  in  lieu  of  the  tithes  in  kind.  Now  thus  far  this  is  certainly  in  itself, 
and  standing  alone,  an  extremely  strong  case  ;  and  if  this  were  all  the  evidence,  I 
should  feel  it  impossible  to  hesitate.  I  must  have  pronounced  a  decree  without  the 
least  doubt,  in  favor  of  the  Plaintiff'.  Although  it  is  a  very  distressing  case  where 
we  see  strong  symptoms  of  the  existence  of  moduses,  the  evidence  of  which  may  be 
very  much  affected  by  the  haliit  in  the  parish  of  mixing  up  the  moduses  with  the 
titheable  matters  payable  in  kind,  in  making  compositions  for  the  tithes  ;  yet  here 
it  is  quite  clear  from  the  evidence,  that  there  was  no  difficulty  of  that  sort  made 
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originally  on  the  part  of  the  occupier,  for  they  computerl  the  value  of  the  tithe  according 
to  the  value  of  the  tillie  in  kind,  not  calculating  on  any  thing  in  respect  of  any  modus. 

But  then  on  the  other  side,  there  is  evidence  given  in  support  of  the  modus,  of 
great  importance  certainly.  There  wei-e  proceedings  in  the  Ecclesiastical  Court  in  the 
year  16.50;  and  it  is  clear  from  the  hooks  that  have  hcen  produced,  that  a  question 
was  made  respecting  moduses  [663]  in  a  case  of  Hall  and  llinford.  Hall  was  then 
rector  of  the  parish,  and  Binfoid  an  occupier  ;  but  these  entries  which  appear  to  have 
been  minutes  of  acts  of  the  Court,  and  are  blended  in  a  confused  manner,  contain  no 
precise  information  except  that  such  suits  were  depending  between  these  two  parties, 
Hall  the  rector,  and  Binford  and  Rook,  who  occupied  lands  in  the  parish.  It  is  to 
be  collected  from  these  acts  of  the  Court,  however,  that  on  the  10th  of  Decembei', 
1632,  Binford  obtiiiued  a  prohibition,  which  may  be  seen  in  the  proceedings  of  the 
Ecclesiastical  Court,  by  which  those  proceedings  were  certainly  suspended.  But  that 
appears  also  to  have  been  only  as  to  part  of  the  things  demanded  ;  for  in  the  following 
month  of  January,  1633,  the  Court  proceeded  in  the  dispute  as  to  the  tithes  with 
respect  to  which  they  were  not  prohibited,  and  one  was  for  the  tithe  of  lambs,  &c. 
I  mention  this  to  shew  that  the  prohibition  did  not  go  to  all,  and  that  from  this  it 
appears  probable  that  the  prohibition  issued  on  account  of  a  modus  or  moduses  for  the 
tithe  of  some  of  the  other  things,  which  were  demanded,  but  what  those  things  were 
does  not  at  all  appear.  What  the  modus  was,  what  the  composition  was,  or  for  what 
the  prohiljitiou  went,  does  not  appear  now.  It  is  very  much  to  be  wished  beyond 
all  doubt,  that  some  of  these  things  were  acertained.  They  may  appear  in  the  prohibi- 
tion, and  if  that  could  be  found,  it  possibly  might  throw  some  light  on  the  subject. 
However,  all  that  now  appears  from  the  acts  of  the  Court  [664]  is,  that  there  was  a 
suit  concerning  the  tithes,  and  that  in  respect  of  some  of  them  a  prohiljition  went. 
If  the  prohil)ition  went  on  the  account  of  moduses,  as  is  most  probable,  then  some 
modus  must  have  been  seriously  put  in  issue,  and  must  have  been  the  subject  of  dis- 
cussion in  the  Ecclesiastical  Court  on  the  suing  of  the  prohibition.  Then  the  answer 
of  Hall  was  put  in,  and  there  I  do  not  see  any  allusion  made  to  any  other  act  of  the 
Court  with  reference  to  any  cross  suit,  or  any  libel  against  Hall.  Still,  however,  this 
paper,  which  is  described  as  his  personal  answer,  appears  to  be  found  in  such  a  situation 
amongst  the  records  of  the  Register,  that  I  cannot  exclude  it  from  being  received 
as  evidence  ;  and  if  we  could  find  the  proceedings  on  the  prohibition,  it  might  then 
be  a  veiT  niateiial  piece  of  evidence  on  one  side  or  the  other.  In  that  paper  Hall 
admits  that  every  parishioner  had  been  used  to  pay  to  the  parson  for  tithe  of  hay 
of  the  ancient  meadow  known  by  the  name  of  Stent  meadow,  2d.  an  acre,  and  not 
otherwise  ;  but  he  does  not  hint  at  all  at  Id.  ])cr  acre  for  other  hay  as  is  stated 
in  this  suit,  and  ho  states  other  usual  payments  for  milk,  calves,  cider,  and  herbs  and 
roots,  but  he  otnits  lambs.  The  piohibition  accordingly  did  not  issue  with  respect 
to  the  lambs,  so  that  probably  there  was  no  payment  for  them,  though  .something  is 
said  about  4d.  a  lamb,  and  it  was  probably  abandoned  on  account  of  the  small  amount. 

[665]  This  paper,  which  purports  to  be  Hall's  answer,  and  the  four  accompanying 
papers,  were,  it  is  said,  produced  before  Commissioners  in  the  time  of  Acland,  a  i)re- 
ceding  rector,  in  a  tithe  cause  ;  and  that  evidence  was  ottered  merely  to  shew  that 
it  was  not  recently  fabricated  for  the  purpose  of  the  cause,  but  that  it  was  at  that 
time  existing  in  the  Register's  Ollicc,  and  has  been  there  ever  since  probably.  An 
objection  was  made  to  receiving  that  j)aper  in  evidence,  but  I  did  not  consider  myself 
at  liberty  to  exclude  it. 

There  are  next  some  receipts  produced.  With  respect  to  those  I  must  say  1  hanlly 
know  what  to  make  of  them.  They,  however,  afford  some  evidence,  certainly,  though 
very  slight,  of  some  customary  payments  ;  I  observe  also  that  they  appeal'  to  be 
receipts  for  half  years.  I  do  not  remember  any  instance  of  moduses  being  paid  half- 
yearly  ;  it  is  a  very  uncommon  way  of  paying  moduses  ;  that  is,  however,  merely 
observation.  We  have  next  given  in  evidence  on  the  part  of  the  Defendants,  these 
very  extraordinary  deeds,  and  really  I  do  not  knon-  what  to  think  of  them.  The  first 
is  in  180(),  when  Mr.  Drewe  was  rector  of  the  ])arish,  an<I  it  recites,  that  certain 
moduses  or  cnstomaiy  ))ayments,  and  so  on,  had  l)ccn  paid  for  every  acre  of  meadow 
ground  mowed  and  made  into  hay,  the  sum  of  2d.  and  no  more  for  one  vcar,  and  also 
in  full  satisfaction  for  the  tithe  of  meadow  hay  in  every  iicrc  of  dry  ground  made  into 
hay.  Id.  Hero  they  state  the  two  moduses,  though  [666]  not  a.s  stateil  in  Mall's 
supposed  answer.     Then,  after  ailmitting  those  moduses,  they  agree  that  the  occupiers 


1330  THE    ATTORNEY-GENERAL   r.  CULLEN  8  PRICE,  667. 

shall  pay  for  the  tithes  of  the  parish  as  if  such  moduses  did  not  exist ;  for  example 
(and  one  instance  will  suttice  in  this  alleged  parochial  modus),  Cook's  meadow,  which 
is  said  to  be  covered  by  the  sum  of  4d.  as  a  modus,  is  to  pay  1 3s.  5d.  Thus,  whilst 
they  insist  on  the  existence  of  these  moduses,  they  do  not  stipulate  for  the  payment 
of  them  as  moduses,  but  include  them  in  the  compo.sition  for  the  tithes  in  kind  at  their 
full  value.  A  provision,  it  appears,  was  intioduced  in  the  deed,  that  at  the  time  of 
entering  into  these  agreements  with  the  clergymen,  it  was  to  be  without  prejudice 
to  the  moduses.  It  is  certainly  a  very  singular  proceeding,  and  I  cannot  contemplate 
it  with  any  degree  of  patience.  With  respect  to  these  clergymen,  I  cannot  conceive 
what  could  be  their  inducement  to  make  the  admission  of  the  existence  of  the  moduses, 
for  I  cannot  impute  to  them  the  roguery  of  committing  a  fraud  on  the  church  by 
fuiiiishing  this  evidence  against  themselves,  merely  that  they  might  have  the  stipulated 
increase  of  payment  by  thus  excluding  the  moduses.  That  would  be  an  uncharitable 
supposition,  and  one  which  I  do  not  think  myself  justified  in  adopting  in  this  case. 
That  is  an  observation,  however,  which  I  cannot  refrain  from  making  upon  the 
two  agreements,  and  the  deed,  wherein  we  have  these  two  successive  clergymen,  first, 
Mr.  Drewe,  and  then  Mr.  Newcomb,  gravely  stating  in  the  recital  that  ithese  [667] 
moduses  were  the  only  payments  that  were  to  be  made  to  them  for  the  tithe  of  hay, 
and  then  the  occupiers  proceed  to  agree  to  pay  a  great  deal  more,  infinitely  more, 
than  the  moduses,  and  seem  to  calculate  on  the  full  value  of  the  tithe  in  kind,  still, 
however,  protecting  themselves  as  well  as  they  can,  by  saying  that  this  payment  shall 
not  be  prejudicial  to  the  moduses  which  are  recited  in  the  deed.  With  respect  to 
Cook's  meadow,  we  first  hear  of  2d.  an  acre  being  due,  then  of  6s.  an  acre  being  paid, 
and  then  again  of  13s.  5d.  being  allowed  to  the  rector  for  the  same  two  acres,  and 
that,  indeed,  certainly  does  not  seem  to  me  to  be  a  very  large  sum  for  the  tithe  of 
two  acres  of  meadow  hay.  Under  all  these  circumstances  upon  the  whole  case,  con 
sidering  what  proceedings  were  had  with  respect  to  this  subject  when  it  was  in  the 
Ecclesiastical  Court,  with  the  evidence  of  these  receipts,  though  I  do  not  think  they 
weigh  very  much,  and  with  these  deeds  executed  by  two  successive  clergymen,  and 
without  any  reason  assigned,  for  there  is  no  attempt  to  shew  that  they  did  it  fraudu- 
lently, or  under  the  effect  of  duress,  and  as  I  cannot  impute  to  them  any  impropriety 
of  conduct,  I  do  not  feel  mvself  authorized  to  say  that  there  is  not  some  of  the 
evidence  that  has  been  given  on  the  part  of  the  Defendant,  conflicting  with  that  which 
has  been  produced  for  the  Plaintiff,  and  which,  if  uncontradicted,  would  make  as 
strong  a  case  as  could  be  made  for  the  clergj'man.  I'nder  these  circumstances,  I 
have,  after  having  per-[668]-plexed  myself  very  much  on  the  subject,  in  m\^  anxiety 
to  come  to  a  proper  conclusion  upon  it,  at  last  determined  that  I  cannot  dispose  of 
the  suit  without  sending  it  to  an  issue.  The  question  of  modus  or  no  modus  will  be 
sufficient.     It  is  one  of  the  most  extraordinary  cases  that  I  have  ever  met  with. 

Decree. 

An  account  of  tithes  of  agistment,  with  costs. 

An  issue  on  the  modus  as  laid  in  the  answers.     Costs  of  issue  and  further  directions  . 

reserved,  with  the  usual  directions.  | 

The  Attorney-General  r.  Cullen.  Saturday,  16th  Dec.  1820. — The  Court  will 
set  a  condemnation  of  goods  seized  passed  for  want  of  claim,  in  order  that  the 
defendant  may  enter  a  claim,  under  circumstances,  where  the  party  applying 
offers  payment  of  the  costs  of  the  condemnation,  on  the  terms  of  his  paying  also 
the  costs  of  the  application  :  and  they  refused  in  such  a  case  to  older  the  Defen- 
dant to  find  bail  as  one  of  the  terms  of  making  absolute  a  rule  to  shew  cause. 

Touching  the  seizure  by  the  Officers  of  the  Customs  of  certiiin  quantities  of  goods, 
appraised  and  returned  into  Court  by  indentures  of  appraisement. 

Jervis,  on  the  part  of  the  defendant  claiming  property  in  these  goods,  had  obtained 
a  rule  calling  on  the  Attorney-General  to  shew  cause  why  the  condemnation  of  the 
whole  which  had  been  seized  by  the  officers  of  [669]  the  customs,  and  condemned  for 
want  of  claim,  should  not  be  set  aside  ;  and  the  Defendant  be  at  libertv  to  enter  and 
perfect  his  claim  thei'eto,  upon  payment  of  the  costs  occasioned  to  the  Crown  by 
proceeding  to  such  condemnation. 
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The  .-ifHdiuit  of  the  Dcfeiulaiit  (.s\\oni  on  tho  Kith  iiist;int\  on  \vhi(;h  the  a])i)licatioii 
was  made,  stated  that  the  goods  chiimed  were  seized  on  the  Deponent's  premises,  on 
the  10th  of  October — that  he  was  informed  on  the  2d  of  December  of  their  having 
been  condemned  on  the  21st  of  November — that  he  was  ignorant  of  the  mode  of 
proceeding  to  recover  the  goods — that  on  the  seizure  being  made,  he  went  to  the  honse 
of  a  friend,  at  some  distance  from  his  residence,  for  the  purpose  of  obtaining  his 
advice,  whom  he  could  not  then  find — that  ten  days  afterwards  he  was  compelled  to 
make  a  long  journey  on  business,  and  did  not  return  till  the  27th  of  November — and 
that  lie  was  afterwards  advised  to  claim  the  goods,  when  he  found  they  had  been  in 
the  mean  time  condemned  for  want  of  claim. 

The  affidavit  also  stated  that  the  Deponent  bought  the  goods  seized,  by  sample,  of 
a  regular  mercantile  traveller  at  a  fair  price  :  and  that  the  Deponent  had  a  good  defence 
to  the  information.  To  that  last  assertion  the  Defendant's  solicitor,  who  joined  in 
the  affidavit,  also  deposed. 

Clarke,  for  the  Attorney-General,  now  shewed  cause.  He  urged  that  there  was 
no  ground  fur-[670]-nished  by  the  claimant's  affidavit,  (which  was  loose  and  vague  in 
its  statements,  in  not  giving  the  names  of  persons  alluded  to,  or  the  particulars  of 
aTiy  of  the  facts  alleged)  for  setting  aside  the  condemnation  which  had  regularly 
passed  ;  submitting  that  granting  the  present  application,  on  such  slight  grounds, 
would  furnish  a  precedent  which  would  be  very  mischievous  in  its  consequences,  and 
would  render  such  motions  very  frequent  in  practice. 

He  also  put  in  an  affidavit,  made  by  a  clerk  in  the  office  of  the  solicitor  for  the 
custom.s,  stating  that,  on  the  l.'jth  of  November,  befoi-e  any  process  had  issued  against 
the  Defendant,  notice  of  special  bail  was  served  by  an  attorney  on  the  solicitor  of  the 
customs. 

Under  these  circumstances  it  was  submitted  that  the  rule  o\ight  to  be  discharged, 
with  costs. 

Jervis,  about  to  support  the  rule,  was  stopped  by  the  Court.  They  stated  that 
inidei-  all  the  circumstances,  it  appeared  to  them  that  no  mischief  could  arise  from 
making  the  rule  absolute,  if  the  Defendant  chose  to  accede  to  the  terras  of  paying  the 
costs  of  the  condenniatioii,  and  of  this  application. 

Per  Curiam.      Kule  absolute. 

Clarke  then  applied  that  it  might  be  added  to  [671]  those  terms,  that  the  Defendant 
should  be  ordered  to  find  bail  ;  but 

The  Court — observing  that  there  could  be  no  reason  resulting  fi'oni  merely  making 
this  I'ule  absolute  why  bail  should  be  required,  as  the  order  att'orded  no  facility  to 
enable  the  Defendant  to  leave  the  country  which  he  had  not  before — refused  the 
application. 

The  King  v.  Seton.  On  an  Extent.  Saturday,  16th  Dec.  1820. — An  application — 
to  discharge  a  Defendant  in  prison  under  an  extent  for  duties  in  his  hands,  being 
a  part  of  money  received  by  him  foi'  ])romiums  and  duties  on  policies,  as  agent 
of  an  insurance  company,  on  the  grounil  of  his  having  l)een  ai'restcd  by  the  oHico 
foi-  the  whole  lialance  due  from  him  to  thcni,  including  such  duties,  before  the 
extent  i.ssued,  as  to  which  debt  he  was  afterwards  discharged  under  the  insolvent 
act — refused,  l>y  discharging  a  rule  to  sliew  cause:  tho  Coui't  liolding,  that  such 
a  groinid  raised  a  question  of  merits,  which  could  not  properly  be  brouglit  before 
the  Court  but  liy  irvivei'sing  the  inquisition  ;  and  that  they  could  not  set  aside 
an  exteirt  (piia  improvide  emariavit,  on  motion,  on  a  statement  of  such  facts  by 
affidavit  as  would  amount  to  a  defence. 

Pi'ice  had  ol)tained  an  orxler-,  calling  orr  tlic  Attorriey-Ccneial  to  shew  cause  why  a 
wr'it  of  sirpersedeas  should  not  i.ssrie  to  dischai'ge  the  I  )efendant  out  of  custody  rus  to 
this  extent. 

The  application  was  founded  on  .in  affidavit,  statiirg  that  the  Defondairt,  havirrg 
hcei)  agent  to  the  TIniori  Life  and  Fire  Insuiarrcc  Otiicc,  had  received  var'ious  sums 
of  rnoirey  amoirntirrg  to  5.51.  IHs.,  as  the  |)ieniiirms  for-  eflVclirig  insuriinccs  irr  the  ."aid 
office,  and  also  the  duty  thereorr--that  ho  was  arr'ested  irr  .luly  last,  at  the  suit  of 
tho  secretary  to  the  said  office,  for  a  balance  due  to  them  orr  accoitnt  of  morrey  so 
received  by  him —[672]  that   he  obtairrod  his  di.schar-gc  irrrder  the  irisolverrt  act  iir 
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October — and  that  he  was  again  aiiested  on  the  2d  of  XovembtT  for  the  duties  liy 
virtue  of  this  writ  of  extent,  which  had  issued  on  the  affidavit  of  the  said  secretary, 
made  by  him  on  the  22d  of  July,  stating  that  the  Defendant  was  indebted  to  the 
King  in  301.  16s.  6d.,  which  the  Defendant  stated  was  part  of  the  said  sum  of  551.  18s. 

The  affidavit  also  stated  that  on  the  20th  of  July  the  Defendant's  effects  were 
seized,  and  sold  on  the  22d  under  a  fieri  facias,  in  the  suit  for  551.  18s.  ;  and  notice 
was  given  to  the  sheriff  on  behalf  of  the  Crown  to  retain  the  proceeds  for  the  use  of 
the  King. 

On  those  facts  it  was  submitted  that  the  Defendant,  having  been  already  arrested 
at  the  suit  of  the  office  for  the  same  debt,  and  discharged  from  gaol  under  the  insolvent 
act,  as  to  his  person,  in  respect  of  that  debt,  there  was  no  ground  for  arresting  him 
again  on  the  Crown  process  for  part  of  the  same  debt,  under  colour  of  its  beiu;;  due 
to  the  Crown,  the  Defendant  being  a  mere  servant  of  the  insurance  office,  in  whose 
hands  any  money  received  b}'  him  would  be  in  law  received  for  the  office,  and  would 
render  them  liable  to  the  Crown. 

Shepherd,  on  the  part  of  the  Attorney -General,  shewed  cause,  contending  that 
that  part  of  the  money  received  by  the  Defendant,  which  was  [673]  applicable  to  the 
duties  on  the  policies,  was  money  of  and  belonging  to  the  Crown,  with  respect  to 
which  the  Defendant  could  not  have  been  discharged  by  his  discharge  under  the 
insolvent  act,  as  to  the  debt  due  from  him  to  the  Insurance  Company,  and  therefore 
it  furnished  no  answer  to  this  demand  of  the  Crown  for  duties. 

Per  Curiam.  Whatever  may  be  the  merits  of  the  Defendant's  case  upon  the  facts, 
the  Court  cannot  on  this  motion,  founded  on  affidavit,  hear  his  Counsel.  He  should 
have  traversed  the  inquisition,  if  he  would  avail  himself  of  meiits  ;  but  an  extent 
cannot  be  set  aside  in  this  summar}'  way,  even  on  grounds  which  would  have  afforded  a 
defence  to  the  extent,  stated  in  an  affidavit  made  to  support  an  application  to  us  to 
quash  the  writ,  in  effect,  quia  improvide  emanavit. 

Rule  discharged  *. 

[674]  M'MoRRis  V.  Eluot  and  Others.  Thursday,  14th  Dec.  1820.— A  bill  of 
charges  for  goods  furnished,  set  out  item  by  item  in  a  schedule,  to  an  answer 
to  a  bill  filed  for  a  discovery  of  the  consideration  given  for  a  bill  of  exchange, 
requiring  the  Defendant  to  set  forth  a  full,  true  and  particular  account  of  the 
consideration,  and  every  part  of  it,  with  the  times  when,  and  places  where  &c. 
is  impertinence. 

The  Plaintifi'  filed  exceptions  to  the  Deputy  Eemembrancer's  certificate  on  the 
reference  to  him  of  the  answer  of  the  first  named  Defendant  in  this  case,  for  scandal 
and  impertinence. 

The  principal  exception  was,  that  the  officer  had  certified  the  answer  to  be  not 
impertinent,  although  it  set  forth,  by  way  of  schedule,  a  long  account  of  minute  items 
in  detail  and  of  considerable  length,  forming  a  bill  of  charges  for  goods  sold  and 
delivered  to  a  person  on  whose  behalf  the  Plaintiff'  was  charged  to  have  endorsefl 
certain  bills  of  exchange  in  the  hands  of  the  Defendant. 

The  bill  was  filed  for  a  discovery  and  an  injunction  to  restrain  the  Defendants  from 
proceeding  in  an  action  at  law,  which  had  been  commenced  against  the  Plaintiff  on  the 
indorsement:  and  it  charged  that  the  Plaintiff'  was  not  the  indorser  of  the  bills,  and 
that  the  Defendant  knew  the  PlaintifT  never  received  any  con.sideration  for  indorsing 
the  bills,  if  he  had  indorsed  them,  (which  he  denied) ;  that  they  were  accommodation 
and  fictitious  bills  ;  and  that  the  Defendant  Elliot  gave  no  consideration,  oi-  an 
inadequate  consideration  for  them  :  and  so  it  would  appear  if  he  would  set  forth  a  full, 
true,  [675]  and  particular  account  of  that  consideration,  and  every  part  of  it,  with 
the  times  when,  and  the  places  where,  such  consideration,  and  each  and  every  part 
thereof  was  paid  and  given.  The  bill  afterwards  interrogated  the  Defendant  in  the 
same  terms  as  to  the  fact  so  charged. 

The  Defendant  answered  that  interrogatory  by  referring  to  a  schedule  to  his 
answer,  which  consisted  of  a  bill  of  the  particulars  of  his  charges  against  one  of  the 

®  The  solicitor  of  the  stamp  duties  having  opposed  the  Defendant's  discharge,  on 
the  question  of  right  only,  as  soon  as  the  point  was  disposed  of,  consented  to  a  super- 
sedeas issuing  to  discharge  him  out  of  custody. 
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DefendanU,  for  articles  furnished  by  him  in  the  way  of  his  trade,  and  in  eonsidciation 
of  which  he  had  taken  the  bills  of  exchange. 

Agar  and  Wakefield  in  surport  of  the  exceptions,  contended  that  setting  out  a 
long  bill  of  charges  running  through  several  folios,  was  clearly  unnecessary  with  a 
view  to  the  object  of  the  inquiry,  and  furnished  no  intelligible  information,  whereas 
a  short  and  pertinent  answer,  substantially  meeting  the  interrogatory,  would  have 
done  so,  and  have  been  free  from  the  objection — and  they  cited  the  case  of  Almi/ar 
V.  Johnson  (4  Ves.  217)  where  the  Lord  Chancellor  determined,  that  a  reference  to 
the  bills  delivered  and  in  the  custody  of  some  of  the  I)efendants,  would  have 
fully  answered  the  interrogatory,  and  that  scheduling  the  whole  bill  of  costs  was 
impertinent. 

[676]  Spence  endeavoured  to  shew  that  the  report  was  right,  submitting  that  the 
particularity  of  the  charge,  and  interrogatory  in  the  bill,  required  the  answer  which 
had  been  furnished  to  be  as  full  as  it  was,  or  it  would  have  been  exceptionable  foi' 
iusulhciency  :  and  he  distinguished  the  present  case  from  that  which  had  l)een  cited, 
by  the  circumstance  of  the  interrogatory  in  that  case  not  requiring,  as  in  this,  a 
particular  detail  of  every  item  of  the  account  which  formed  the  consideration  of  the 
ijill  of  exchange  :  and  the  object  of  the  interrogatory  there  was  not  satisfied  or  met 
by  that  mode  of  answering. 

Per  Curiam.  It  is  quite  impossible  to  sutter  such  a  mode  of  answering  as  this. 
It  is  cleai'ly  impertinent,  and  the  exception  as  to  that  part  of  the  report  must  there- 
fore be  allowed.  There  is  uothing  in  the  bill  by  way  of  charge  or  interrogatory, 
which  calls  for  oi'  warrants  the  schedule  which  is  the  subjectmatter  of  the  exception. 
The  interrogatory  is  in  the  usual  form,  and  is  such  as  may  be  found  in  every  bill. 
It  must  be  referred  to  a  Master  to  strike  out  the  impertinent  matter,  and  to  tax 
the  costs. 

Exception  allowed,  and  Reference  ordered. 

[677]  WiLDBuKE,  Clerk,  v.  Bryan  and  Another.  E.y  parte  Wii.dbore. 
Thuisday,  11th  Dec.  1820.  -I  he  bill  of  costs  of  an  attorney,  agent  to  the 
attorney  employed  by  the  party  in  respect  of  whose  business  the  agency  charges 
have  been  incurred,  will  not  be  ordered  to  be  referred  to  a  Master  to  be  taxed,  on 
the  application  of  the  client. 

The  PlaintifThad  obtained  an  order,  on  motion,  on  the  18th  of  Novemljcr,  that  the 
attorney  represented  to  have  been  the  solicitor  of  the  Plaintiff  in  this  cause  ami  other 
matters,  should,  within  a  fortnight,  deliver  to  the  Plainlitf,  a  bill  of  his  fees  and  dis- 
bursements in  such  cause  and  matters ;  and  that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  be  Uixed  pursuant  to  the  statute  *  ; — and  that  the  attoi'ney 
should,  at  the  foot  of  his  bill,  give  credit  for  all  sums  received  by  him  from  or  on 
account  of  the  Plaintiff — and  to  refund  any  overplus,  the  Plaintiff  undertaking  to  p.iy, 
itc.  And  it  was  also  ordered,  that  on  being  paid,  the  attorney  should  deliver  up 
deeds  and  papers  itc.  (concerning  which  and  his  bill,  he  was  to  be  examined  on 
interrogatories,)  and  until  fixation,  to  be  restrained  from  all  proceedings  at  law  in 
respect  of  such  bill. 

The  afHdavit  of  the  Plaintiff,  in  supi)ort  of  the  order  which  had  Ijoeii  obtiiiued, 
stated  that  he  employed  an  attorney  in  the  country  in  a  pecuniary  transaction,  in 
respect  of  which  this  suit  (in  equity)  was  instituted  ;  and  that  in  the  conduct  of  it,  as 
far  as  it  had  proceeded,  the  town  [678]  attorney  had  been  acting  as  the  immediate 
solicitor  of  the  Plaintiff,  and  not  as  agent  of  the  country  attorney. 

A  material  fact  appeared  on  reference  to  the  waiiant  to  pioseculo.  It  wa.s  taken 
and  filed  in  the  name  of  the  town  attorney. 

Mcrrivale  now  moved  to  discharge  that  order,  on  the  \ymI  of  the  town  attorney, 
with  costs,  on  an  atHdavit  made  liy  iiim  and  his  clerk,  stating  that  lie  had  lieen 
employed  by  the  countrv  attorney  as  his  agent  in  the  liusiness  ;  and  that  he  had  not 
been  employed  by  the  Plaintiff  as  his  solicitor  in  the  cause;  that  he  hail  no  claim  or 
demand  on  the  Piaintiflin  respect  of  any  costs  and  charges  in  preparing  and  tiling  this 

*  This  part  of  the  application  was  clearly  improper,  if  the  town  attorney  were  to 
be  considered  as  an  agent ;  because  an  .agent's  l)ill  ha-^  been  expressly  decided  not  to 
be  within  the  statute. 
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bill ;  and  that  he  had  made  out  and  sent  his  bill  of  charges  to  the  country  attorney, 
on  the  1st  of  September  last. 

Upon  the  facts  stated  in  that  affidavit,  it  was  submitted  that  the  order  which  had 
been  irregularly  obtained,  and  upon  a  misrepresentation  of  the  character  in  which  the 
attorney  in  town  had  been  employed,  ought  to  be  discharged  with  costs.  He  con- 
tended that,  although  there  were  instances  of  an  agent's  bill  having  been  referred  to 
be  taxed  on  the  application  of  the  solicitor  by  whom  he  was  immediately  employed,  yet 
they  were  referred  under  particular  circumstances,  and  there  was  no  case  wherein  an 
order  to  refer  an  agent's  bill  had  been  made  on  the  motion  of  the  client,  between 
whom  and  the  [679]  agent  there  was  no  privity  or  mutual  liability  :  and  he  cited 
an  Anovi/mouf!  case  from  AVilson's  Reports  (1  Wils.  266),  and  Binsted  v.  Barefoot 
(Dick.  28.5),  in  both  of  which,  orders  for  referring  agent's  bills  to  be  taxed  were 
discharged  as  irregular. 

Jervis  and  Norton  opposed  the  motion.  They  submitted  that  it  was  a  mattei'  foi' 
the  Court  to  determine,  whether  the  town  attornej'  wei'e  the  solicitor  in  the  cause,  or 
only  agent  to  the  countiy  attorney,  upon  all  the  facts  before  them.  They  observed 
that  the  town  attorney's  name  having  been  inserted  in  the  warrant,  was  a  mere 
mistake,  and  not  conclusive  :  and  they  contended  that,  even  if  he  were  agent,  that 
was  not  a  reason  whj'  his  bill  should  not  be  referred  for  taxation  ;  for  the  agent 
being  an  attorney  is  subject  to  the  authoi'ity  of  the  Court,  as  if  he  were  the  attorney 
immediately  employed  ;  and  the  policy  and  reasons  of  the  practice  in  that  respect, 
would  be  ecjually  applicable.  It  having  been  but  recently,  distinctly',  and  expressly 
determined,  that  an  agent  had  a  lien  for  his  charges  against  the  attorney  employing 
him,  on  the  papers  of  the  client  (c),  the  cases  on  the  question  of  an  agent's  bill  being- 
taxable,  I'cquire  to  be  re-considered,  for  that  position  would  make  a  material  differ- 
ence in  the  principle  on  which  the  practice  has  heretofore  proceeded.  The  authorities 
establish  generally,  that  at  law  an  agent's  bill  is  subject,  and  may  [680]  be  referred 
to  be  taxed,  Dixon  v.  Plant,  and  Ex  parte  Beanroft  (Dougl.  199,  200,  in  notis). 

[Wood,  Baron.  Not  on  the  application  of  the  client  of  the  attorney  immediately 
employed.     An  agent's  bill  is  clearly  not  taxable  by  the  client. 

Graham,  Baron.  If  we  were  to  hold  that  the  bill  of  an  agent  were  bixable  on  the 
motion  of  the  client,  I  know  not  how  far  it  would  lead  us,  or  whether  we  might  not 
be  asked  to  tax  the  stationer's  bill.] 

The  motion  was  ordered  to  stand  over  till  the  Term,  when  the  Court  discharged 
the  order  of  the  18th  of  November,  but  without  costs. 

Sanderson  (on  behalf  of  Hekself  and  all  the  Other  Ckeditor.s  of  Wharton, 
Deceased)  v.  "Wharton,  Widow  and  Executrix  of  the  Testator,  and  Francis 
Wharton,  his  Heir  at  Law.  Demurrer.  Fiiday,  15th  Dec.  1820. — Demurrer 
to  a  bill  by  creditors,  praying  a  sale  of  testator's  real  estate  to  pay  unsatisfied 
debts  for  want  of  sufficiency  of  personal  estate,  where  he  had  directed  his  debts 
to  be  paid  by  his  executors,  and  devised  his  real  estate,  on  the  ground  that  it  was 
not  a  charge  on  the  real  estate,  over-ruled,  (but  without  costs  or  prejudice  to  the 
question,)  as  being  premature  ;  because  the  Court  would  marshal  assets,  and 
therefore  the  cause  must  necessarily  be  brought  to  a  hearing  to  enable  the  Court 
to  do  justice. — Quiure,  whether  under  such  a  will  the  real  estate  of  the  testator 
be  charged  with  his  simple  contract  debts  1 

The  Plaintiff,  by  this  bill,  prayed  an  account  of  the  testator's  debts,  and  of  his 
personal  estate  [681]  and  effects,  unadministered,  to  be  applied  in  a  due  course  of 
administration,  and  in  case  of  insufficiency,  for  a  sale  of  the  real  estate  for  payment 
of  unsatisfied  debts. 

The  bill  stated  the  testator's  will  to  be  as  follows  : — "  I  do  hereby  direct  that  all 
my  just  debts  which  I  shall  owe  at  my  decease,  the  expences  of  my  funeral,  and 
charges  of  proving  my  will,  shall  be  paid  by  my  executors  hereinafter  named."  The 
testator  then  gave  and  bequeathed  all  his  real  and  personal  estate  and  effects  to  his 
wife  for  life,  remainder  to  his  children,  to  be  equally  divided  amongst  them,  share 
and  share  alike,  to  hold  to  them,  their  heirs,  executors,  administrators,  and  assigns, 

(c)  Jt^ard  V.  Hepple,  15  Ves.  298.  Ex  parte  Steele,  16  Ves.  164  ;  and  Bray  v.  Hine 
and  Others,  Assignees,  <£c.  ante,  vol.  vi.  p.  20.3. 
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for  ever,  aceordiiig  to  the  nature  of  the  same  estate,  as  tenants  in  conmion,  with 
beneKt  of  survivorship.  And  he  appointed  two  other  persons  joint  executors,  in  trust, 
with  his  wife. 

The  Defendants,  as  to  so  much  of  the  bill  as  prayed  that  the  real  estate  might  lie 
sold,  and  that  they  might  be  restrained  from  receiving  the  rents  and  profits,  and  as  to 
all  the  charges  and  enquiries  respecting  the  testator's  real  estate,  demurred  generally 
for  want  of  equity  in  the  bill  entitling  them  to  relief  or  discovery  ;  and  they  answered 
the  rest  of  the  bill. 

Belt,  in  support  of  the  demurrer,  relied  on  the  authority  of  the  case  of  Pmvell  v. 
lloUnsCi  Ves.  209). 

[682]  The  Lord  Chief  Baron  (stopping  Wakefield,  who  was  disposed  to  argue  the 
ca.se  on  the  authorities,  waiving  the  objection  to  the  demuri'er,  which,  however,  his 
Lordship  obser\ed,  the  Court  could  not  do)  stated  that  the  demurrer  must  be  over- 
ruled, as  operating  in  this  stage  of  the  cause  rather  to  obstruct  than  advance  the 
discussion  of  the  question  raised — a  question  which,  his  Lordship  regarded  as  one  of 
very  considerable  difficulty.  In  the  case  cited  (said  his  Lordship)  the  Master  of  the 
Rolls  marshalled  the  assets.  In  this  case,  being  a  creditor's  bill,  the  same  thing 
ought  perhaps  to  be  done,  and  the  specialty  debts  may  be  thrown  on  the  real  estates, 
which,  if  the  bill  should  be  dismissed  on  demurrer,  cannot  be  done  ;  and  it  would  be 
withdrawing  from  the  Court  the  means  of  doing  substantial  justice  between  the 
parties.  The  heir  at  law  must  be  before  the  Court  at  the  hearing,  for  it  maj^  be 
necessary  to  throw  the  specialty  debts  upon  him.  I  certainly  never  heard  of  a 
demurrer  of  this  sort  in  this  stage  of  such  a  cause  before.  It  must  therefore  be  over- 
ruled as  iri-egular,  but  without  any  prejudice  to  the  question,  which  is  certainly  one 
of  very  great  consequence.     The  order  must  be  drawn  up  without  Costs  on  either  side. 

Demurrer  ovei-ruled — but  expressly,  without  prejudice  to  any  question  whether 
charge  or  not — and  without  costs. 

[683]  The  King  v.  Larking  and  Hughes.  Friday,  1.5th  Dec.  1820.— An 
immediate  extent,  and  an  extent  in  chief  in  the  second  (or  any)  degree,  are  to 
be  satified  before  an  extent  in  aid  of  a  prior  teste,  where  the  same  goods  were 
seized  under  both  extents,  although  the  itKjuisition  on  the  latter  were  taken 
before  that  on  the  former,  and  the  .same  day  as  the  inijuisition  on  the  innnediatc 
extent ;  and  the  venditioni  exponas,  on  the  extent  in  aid  was  tested  before  that 
which  issued  on  the  extent  in  chief  in  the  particular  degree. — An  extent  sued 
out  on  the  affidavit  of  one  of  the  partners  in  a  firm,  against  whom  an  extent  has 
issued  in  chief,  containitig  the  usual  averment  under  the  rule  of  the  15  Ch.  I.  is, 
notwithstanding,  not  an  extent  in  aid,  but  an  extent  in  chief  in  the  particular 
degree,  and  entitled  to  the  prerogative  preference  in  execution  due  to  immediate 
extents,  or  extents  in  the  first  instance. — It  is  not  necessary  that  the  Crown, 
pi'occeding  to  recover  the  debts  of  its  debtor  hy  extent  within  the  degrees,  shoulil 
first  apply  the  immediate  debtoi's  proper  cflccts  in  dischai'ge  of  its  debt,  before 
it  I'esorts  to  the  debtor's  debts.  So  held  in  a  case  of  two  concurrent  extents,  one 
in  chief  in  the  second  degree,  and  the  other  in  aid,  the  latter  having  first  obtained 
execution  of  the  venditioni  exponas,  and  both  in  fact  jiroceeding  for  the  benefit 

of  the  Crown,  the  contest  being  between  two  ditl'ercnt  Boards  of  the  Kevenue. 

When  the  extent  in  chief  has  been  satisfied,  the  ])arties  prosecuting  the  extent 
in  aid  should  apply  to  the  Couit  by  motion,  to  be  paid  out  of  the  overplus,  if  any, 
which,  under  the  last  act  of  Parliament,  is  ordered  to  be  paid  into  Court  to  abide 
their  orders  respecting  it. 

An  extent  had  issued  into  Kent,  tested  the  Otli  of  November,  57  (Jeo.  111.,  .igainst 
the  Defendants,  reciting,  that  by  an  inquisition,  under  an  extent  (in  chief,)  i.ssued 
into  Middlesex,  on  the  2d  of  July,  181(J,  against  Bruce  and  Co.,  the}'  wore  found 
indebted  to  the  King  for  money  had  and  received  by  them  for  his  Majesty's  use,  on 
account  of  the  Receiver-General  of  the  taxes  for  the  county  of  S()utham|)ton.  Bv  the 
in(|uisition  taken  under  that  extent,  the  present  Defendants  were,  on  the  tth  of  the 
same  month  of  •lidy,  found  indebted  to  Bruce  and  Co.  for  money  lent,  tVc,  in  the  sum 
of  ()0,()001.,  whicii  debt  the  Shcrill' seized  into  the  King's  iuuids,  under  an  in(|nisiti()n 
tiikon  on  tiic  l.'Sth  of  Septenilicr  ff)liowing.  Tlie  Sherifi'  had  seized  tlu^  effects  of 
Larking  and  Hughes  under  an  extent  against  tiieni  also  testctl  the  4th  of  July,  which 
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had  issued  at  the  instance,  and  in  aid  of  the  Kent  Iiisurauce  Company,  iu  which  the 
stamp  otfice  was  interested,  for  a  debt  of  6101.  us.  7d.,  due  to  them  (the  Company) 
from  the  Defendants,  before  he  seized  under  the  other  extent. 

[684]  On  the  latter,  the  writ  of  venditioni  exponas  issued,  tested  the  25th  April, 
1817,  and  on  the  former  a  similar  writ  was  issued,  tested  the  2.3d  of  December  iu  the 
same  year.  In  the  Sherifl's  return  to  the  last  writ,  he  stated  that,  by  virtue  of  both 
writs,  he  had  sold  and  disposed  of  the  efl'ects  seised ;  that  he  had  received  from  the 
debtors  in  the  writs  mentioned,  several  sums  of  money,  which,  with  the  proceeds  of 
the  sale  of  the  goods,  (&c.)  amounted  to  58551.  16s. — and  that  he  had  paid  thereout 
the  sum  of  40001.  to  and  for  the  use  of  the  King,  the  remainder  of  which  sum,  after 
deducting  his  poundage,  he  had  readj^ ;  praying  the  directions  of  the  Court. 

In  the  course  of  the  last  Term  Shepherd  obtained  an  order,  calling  on  the  Defendants 
to  shew  cause,  at  these  Sittings,  why  the  late  Sheriff  of  the  county  of  Kent,  or  his 
Under-sheriff,  should  not  pay  the  sum  of  8551.  16s.,  the  remainder  of  the  monies  iu 
his  hands,  as  appeared  by  his  return  to  the  writ  of  venditioni  exponas,  issued  in  this 
cause,  into  the  receipt  of  the  Exchequer,  to  the  credit  of  the  Keceiver-Geneial  for  the 
county  of  Southampton,  on  account  of  the  assessed  taxes  for  the  year  1815  *^. 

Manning,  on  the  part  of  the  Kent  Insurance  Company  and  the  Stamp  Office, 
now  shewed  cause,  submitting  that  the  extent  on  their  part  [685]  ought  to  be 
previously  satisfied  before  the  whole  was  paid  over  to  the  Keceiver-General,  as  prayed  ; 
for  he  contended, 

First,  That  the  extent  against  the  Defendants,  under  the  proceedings  against 
Bruce  &  Co.,  was  an  extent  in  aid,  or  at  least  an  extent  in  chief  in  the  second  degree  ■'"^, 
aiid  in  the  nature  of  an  extent  in  aid  ;  and  therefore  not  entitled  to  be  first  served, 
where  the  proceedings  were  later  in  time,  in  consideration  of  prerogative  precedence 
due  to  immediate  extents.  That  this  extent  through  Bruce  and  Co.,  was  in  form  and 
effect  an  extent  in  aid  merely,  he  submitted,  appeared  from  the  affidavit  on  which  the 
fiat  had  been  granted.  It  was  made  by  one  of  the  partners  in  the  firm  of  Bruce  and 
Co.,  and  contained  the  allegations  as  to  the  debt  not  being  a  trust  debt,  or  sued  for 
in  any  other  Court,  according  to  the  requisitions  iu  the  rule  of  the  15th  Ch.  1. 

If  it  were  an  extent  in  aid,  the  prior  extent,  or  that  which  had  been  first,  com- 
pletely executed  by  the  sale  under  the  venditioni  exponas,  would,  he  contended, 
be  entitled  to  be  first  satisfied  out  of  the  money  in  the  hands  of  the  Sherifl':  and  he 
submitted  that,  if  it  was  an  extent  in  chief  in  the  second  degree,  there  was  no  [686] 
authority  on  which  the  right  to  preference  now  claimed  as  against  an  extent  in  aid, 
could  be  established.  Ihe  case  of  The  Quern  v.  Quush  (Park.  Rep.  281),  which  he 
anticipated  would  be  relied  ou  as  an  authority  for  that  purpose,  he  observed,  was  the 
case  of  an  immediate  extent,  and  therefore  did  not  apply  to  the  present  ease  :  and  this 
he  urged  was  a  contest  in  efl'ect  between  two  different  departments  of  the  Revenue, 
the  Taxes  and  the  Stamps.  The  proceeding  on  the  part  of  both  parties  was  therefore 
a  bona  fide  proceeding  for  the  benefit  and  security  of  the  Revenue,  and  for  which  the 
process  was  legitimately  designed. 

Secondly.  It  was  submitted  that,  if  the  Court  should  be  of  opinion  that  this 
extent  through  Bruce  and  Co.  were  entitled  to  be  first  satisfied,  in  a  general  way  and 
on  legal  principles  ;  yet,  as  in  this  case,  other  eti'ects  of  Bruce  and  Co.  having  been 
seised  under  tlie  extent  against  them,  and  which  could  be  made  available  to  the 
Crown  by  applying  them  in  discharge  of  the  extent,  they  ought  not  to  resort  to  the 
debts  of  the  Crown  debtors,  until  it  should  be  found  that  those  effects  were  insufficient 
to  satisfy  the  preferable  demand. 

The  Attorney-General,  in  support  of  the  order,  insisted  that  the  extent  against  the 
Defendants,  under  the  inquisition  against  Bruce  and  Co.,  was  not  an  extent  iu  aid, 
but  an  extent  in  chief,  perhaps  in  the  second  degree,  and  being  so,  (in  [687]  whatever 
degree)  the  Crown  was  entitled  to  have  it  executed  before  an  extent  in  aid  :  and  he 

*i  It  was  made  part  of  the  order  that  notice  should  be  given  to  the  prosecutor  of 
the  extent  in  aid,  by  serving  a  copy  of  the  order  on  his  solicitor  or  clerk  in  Court,  one 
week  previous  to  the  da^'  of  shewing  cause. 

*-  This  extent  was  in  chief  in  the  first  degree,  the  extent  against  Bruce  and  Co. 
being  an  immediate  extent  in  chief,  or  an  extent  in  chief  in  the  first  instance,  and  that 
against  their  debtors  an  extent  in  chief  in  the  first  degree.  Vide  the  note  to  observa- 
tions in  the  case  of  The  Kiuy  v.  Giles,  ante,  p.  366. 
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lelicil  on  the  authority  of  'Tlie  Queen  v.  Qua,-ih  (Park.  Kep.  281),  and  The  Kiiuj  v. 
UiiwiLiije  (I'ark.  Kep.  282),  in  both  of  which  cases  an  immediate  extent  was  held  to  be 
preferable  to  an  extent  in  aid  :  and  in  the  second,  it  was  after  a  venditioni  exponas ; 
and  there,  it  seems,  that  under  the  immediate  extent,  the  goods  seized  under  the 
extent  in  aid  might  have  been  found  :  and  he  urged  that  an  extent  in  chief,  even  in 
the  second  degree,  was  entitled  to  the  same  preference. 

He  contended  also,  the  Grown  was  not  under  any  obligation  to  apply  the  goods 
and  chattels  seized  before  the  debts  were  resorted  to,  but  was  entitled  to  have 
recourse  to  either,  whichever  might  be  found  most  convenient. 

Gkaham,  Baron.  Unless  the  Crown  were  entitled  to  be  preferred  in  this  case, 
extents  in  chief  would  be  frequently  rendered  completely  nugatory  by  extents  in  aid. 
It  is  by  means  of  the  extent  against  Larking  and  Co.,  that  the  Crown  seeks  to  make 
the  process  available  against  Bruce  and  Co.,  for  the  debts  due  to  them  from  Larking 
and  Hughes,  are  a  part  of  theii'  disposable  property,  and  are  in  the  hands  of  the  Crown, 
applicable  to  the  satisfaction  of  the  Crown's  demands.  We  have  no  authoi'ity  to  say, 
that  the  Crown  shall  resort  to  this  or  that  par-[688]-ticular  species  of  property  in 
executing  the  prerogative  process. 

Wood,  Baron.  The  debt  due  to  Bruce  and  Co.  was  seized  under  the  extent  against 
them,  just  as  any  other  part  of  their  eft'ects  had  been  seised  under  the  same  proceeding, 
and  the  inquisition  on  the  extent  against  Larking  had  relation  to  that  which  was  taken 
on  the  extent  against  Bruce  and  Co.  It  is  impossible  that  the  Court  can  interfere  in 
the  manner  proposed.  The  parties  prosecuting  the  extent  in  aid,  must  wait  the 
result  of  the  extent  in  chief.  If  there  should  bo  any  surplus  remaining  after  that 
extent  shall  have  been  satisfied,  they  may  then  apply  to  the  Court  to  be  paid  thereout. 
In  the  last  act  of  Parliament*,  there  is  a  provision,  directing  that  the  overplus  shall 
be  paid  into  this  Court,  to  be  returned  or  disposed  of  as  tlie  Court  shall  think  fit, 
upon  a  summary  application. 

Per  Curiam.  We  think  there  is  nothing  in  what  has  Ijcen  urged  which  we  can 
consider  as  furnishing  any  objection  to  our  making  the 

Order  absolute. 

[689]      HotJl-DITCII      AND     HoULDlTCH     V.     NlAS,     KiCirARDS,     AND     E.      HOfLDlTCII. 

Saturday,  llith  Dec.  1820. — On  a  bill  filed  to  obtain  re-diseoveiy  fi'om  a  Defen- 
dant proceeding  at  law  to  recover'  agairrst  the  Plarrrtili' the  amourrt  of  a  bill  of 
excharrge,  whether  the  dcferrdant  did  rrot  know  that  it  was  accepted  by  one  of 
the  partrrers  in  the  rrarne  of  the  tir-m,  for-  his  owir  private  debt,  and  arr  injunctiorr 
to  r'cstr'ain  further  pr'oceedings,  and  that  the  bill  of  exchange  might  be  declared 
to  be  fraudulently  accepted,  and  ordered  to  be  delivered  up  to  be  carrcelled,  to 
which  the  Dcferrdant,  the  plairrtifi'at  law,  brirrgirrg  the  action,  answered,  that  he 
had  such  krrowledge — the  Court  r'efuscd  to  gr-arrt  an  injurrction  to  stay  pr-oceed- 
ings,  because  ther'c  was  a  defence  at  law,  l)ut  as  ther-e  was  a  pr-ayer  for  r'elief, 
r  ecprir'ing  the  bill  of  exchange  to  be  deliver-ed  rr])  to  be  cancelled,  arrd  as  one  of 
the  i)cfcndants  had  not  answer-ed,  and  thcr-e  was  a  dir'cet  char'ge  of  fr-airdulont 
collusion  irr  the  bill  which  was  rrot  srrtlicierrtly  derried,  they  order'ed  the  irrjurrctiorr 
to  stay  execrrtiorr. 

The  IMairrtifl's,  who  were  partrrer-s  irr  trade,  tiled  this  liill  for'  a  discovery,  pr-ayirrg 
that  the  bills  of  excharrge  irr  the  ])lcadirrgs  rnerrtioned,  might  be  declared  to  bo  fraudu- 
lorrtly  drawn  arrd  accepteil,  arrd  rrot  available  irr  the  Irarrds  of  the  Doferrdarrts,  arrd 
nright  be  delivered  up  to  bo  carrcelled  ;  arrd  for- arr  injurrction  to  r-estr-airr  the  Dofcir* 
dairt  Nia.s  fr-orrr  pr-occedirig  irr  arr  action  at  law  which  he  had  commoitced  uguirriit  tiro 
Pl.-iirrtills  as  tho  holders  of  the  bills,  rrrrdcr-  the  circirrrrstances. 

The  bill  stated  that  the  I)efondarrt  arrd  K.  Horrlditclr  were  irr  ])artrrership  ;  that 
dis[)rrtcs  havirrg  ar-iserr  betweerr  the  Plairrtili's  arrd  I'j.  Horrlditclr,  tlrey  tiled  a  bill  agairrst 
him  irr  tho  Court  of  Charrcery,  for  a  dissohrliorr,  uporr  which  lie  ceased  to  Uiku  iiir 
active  part  irr  the  busirrcss  whicir  they  had  carried  orr,  arrtl  the  rrratter  was  r-eferr-ed,  by 
order-  of  the  Corrrt,  to  arbitratiorr — that  the  arbitrator  Irad  prepared  a  ilr-aft  of  his 
awar-d,  which  was  read  to  tho  parties,  wlrereby  it  appeared  that  he  had  awar-ded  a 
dissolutiorr  of  the  partrrership,  ami  the  payracrrt  of  a  corrsiilerablo  balarrco  duo  tf)  the 

*  57  Geo.  in.  c.  117,8.  2. 
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Plaiutiffs  fi'om  E.  Houl-[690]-ditch— that  E.  Houlditch  caused  a  postponement  of  the 
award  on  some  pretence,  for  the  purpose  of  obtaining,  by  fraudulent  means,  a  part  of 
the  partnership  property  for  his  private  use,  and  amongst  other  things  purchased  of 
the  Defendant  Richards,  a  linen-draper,  a  quantity  of  goods  for  himself  and  daughter, 
for  which  he  accepted  the  bill  of  exchange  in  question,  drawn  by  Richards,  on  the  firm 
of  Houlditch  and  Co.  which  the  Defendant  Nias  afterwards  discounted  for  Richards. 
The  bill  charged  fraud  and  collusion  between  the  Defendant  Houlditch  and  the  other 
Defendants,  and  it  also  charged,  and  the  answer  of  the  Defendant  Nias  admitted 
that  the  Defendant  Nias  was  in  Kichards's  shop  when  E.  Houlditch  bought  the  goods, 
and  proposed  the  acceptance  in  payment,  and  that  they  both  knew  that  the  goods 
were  purchased  for  E.  Houlditch's  private  use. 

Clarke  and  Tinney  now  moved  for  an  injunction  on  the  merits  confessed  in  the 
answer  of  the  Defendant  Nias,  or  until  the  Defendant  Houlditch  should  answer  the 
bill, — submitting  that  E.  Houlditch  had  no  right  or  authority  under  the  circumstiuices 
charged,  to  accept  the  bill  in  the  name  of  the  firm  for  his  own  private  debt,  and  the 
other  Defendants  being  fixed  with  knowledge  of  the  facts,  had  no  right  to  sue  at  law 
to  recover  on  the  bills  against  equity  and  conscience,  and  therefore  a  Court  of  Equity 
would  interfere  to  restrain  them  from  proceeding. 

[691]  Fonblanque  and  Cooper  opposed  the  motion,  insisting,  that  the  bill  had  not 
.stated  any  equitable  ground  for  the  interference  of  the  Court,  for  that  the  Plaintiff 
had,  if  his  charges  could  be  proved,  shewn  that  which  would  be  a  good  defence  at  law. 
There  was,  therefore,  no  reason  furnished,  why  there  should  be  an  injunction,  and  the 
Court  would  not  give  the  relief  prayed  by  the  bill  in  other  respects,  as  to  ordering 
the  bill  of  exchange  to  be  delivered  up  to  be  cancelled  :  Riiaii  v.  Muckmalk  (3  Bro. 
C.  C.  15). 

Per  Curiam.  This  is  clearly  not  a  case  in  which  the  Court  can  interfere  to  stay 
the  proceedings  at  law.  The  Plaintiff  can  avail  himself  of  the  matters  stated  in  the 
bill  on  his  defence  to  the  action  at  law.  He  has  obtained  an  answer  to  the  facts,  as 
to  which  he  interrogated  the  Defendants,  but  uo  equity  has  been  disclosed  on  which 
this  Court  can  restrain  the  proceedings  at  law. 

But  then  the  bill  has  properly  prayed  relief,  in  respect  of  having  the  bill  delivered 
up  to  be  cancelled,  if  the  Defendant  at  law  should  succeed,  and  there  may  be  a  ground 
of  defence  of  which  the  Plaintiff  could  not  avail  himself  at  law,  furnished  by  the  answer 
of  the  other  Defendant — there  is,  besides,  a  direct  charge  of  fraud  in  the  bill,  to  which 
there  is  not  a  sufMcicntly  distinct  answer  given. 

[692]  Therefore  we  are  of  opinion  that  an  injunction  must  go,  not  to  injoin  the 
Defendant  from  proceeding  further  in  his  action  at  law,  but  to  stay  execution. 

Injunction  ordered,  to  stay  execution. 


Coram  Richards,  Lord  Chief  Baron.  "t 

Drake,  Clerk,  v.  Smith,  Bart,  and  Others.  Saturday,  16th  Dec.  1820. — A  money 
payment  of  five  shillings  yearly,  at  Lammas,  by  every  occupier  of  lands  or  tene- 
ments within  a  district,  set  up  as  a  modus,  in  lieu  of  all  tithe  hay  within  the 
district,  although  proved  prima  facie  in  point  of  fact: — Held  to  be  disproved  as 
a  modus  for  all  the  hay  in  the  whole  township,  by  the  evidence  of  terriers,  stating 
that  "in  (the  district)  onl}' five  shillings  per  year  for  all  the  hay  in  their  (the 
occupiers)  crofts"  was  payable,  the  parol  testimony  of  the  money  payment,  and 
the  evidence  of  terriers,  being  quite  consistent  with  each  other,  there  being  nothing 
contradictory  in  the  terriers  so  limiting  and  specifying  the  object  and  considera- 
tion of  the  sum  proved  to  be  paid  generally  throughout  the  parish  in  lieu  of  hay, 
to  such  hay  as  was  grown  in  crofts. — The  case  of  Drake,  Clerk  v.  Siiii/lli,  (ante, 
vol  \-.  page  369.)  corroborated  and  confirmed. — On  a  bill  filed  for  the  .same  tithes 
as  were  sought  in  that  case,  an  account  was  decreed  against  Defendants,  relying  , 
on  the  same  defence  whereby  the  same  points  were  raised,  with  costs. 

This  bill  was  filed  by  the  Plaintiff  against  the  Defendants  for  an  account  of  tithes, 
under  the  same  circumstances  as  his  former  bill  against  Smyth  and  others  *.     The 

•   Vide  ante,  vol.  v.  page  369. 


8  PRICE,  693.  DRAKE   V.  SMITH  1339 

defence  set  up  was  the  same  modiises  :  and  the  same  evidence  was  produced  in  su|)poit 
of  them.     The  hearing  was  therefore  in  effect  so  far  a  re-hearing  of  the  former  cause. 

[693]  Martin  and  Sinipkiiison  foi'  the  Plaintiffs,  and 

Wetherell  and  Barber  for  the  Defendants,  having  been  heard  on  either  side,  the 
cause  was  adjourned  for  judgment,  which  was  now  delivered  \iy 

The  LuKii  Chief  Bakon,  who,  after  stating  the  case,  proceeded  as  follows : — 

If  I  am  wrong  in  the  opinion  which  I  have  again  formed  on  this  case,  on  the  .same 
evidence  as  was  produced  on  the  former  occasion,  it  is  because  I  cainiot,  with  all  the 
attention  to  the  case  which  I  have  given  it — and  which,  considering  myself  called  on 
by  this  new  cause  to  review  my  own  judgment  as  delivered  then,  I  have  thought  it 
was  the  more  especially  my  duty  to  do — discover  any  reason  for  altering  the  opinion 
which  I  then  formed. 

Much  argument  was  used  on  the  subject  of  the  comparative  weight  of  the  terriers, 
and  the  paiol  evidence  as  opposed  to  each  other  in  the  different  views  which  might  be 
taken  of  the  effect  of  such  conflicting  evidence  on  either  side,  as  operating  to  direct 
the  decision  of  the  Court  in  determining  this  cau.se.  I  have  listened  to  the  arguments 
of  the  Counsel  for  the  Defendants,  which  I  must  say  occupied  no  small  proportion  of 
the  time  of  the  Coui't ;  and  the  onl}'  conclusion  to  which  they  have  enabled  me  to 
come  is,  that  they  had  adopted  a  mistaken  view  of  the  case  [694]  from  beginning  to 
end.  I  do  not  consider  the  terriers  which  were  produced  in  evidence  in  this  cause  as 
conclusive,  nor  ever  did,  but  I  do  consider  that,  coupled  with  the  parol  testimony 
which  mutually  explain  each  other,  sufficient  proof  is  furnished  by  the  effect.  Thus, 
when  it  is  proved  by  the  parol  testimony,  that  no  tithe  of  hay  has  been  paid  in  kind 
in  the  township  of  Sharlston,  and  that  5s.  have  been  paid  in  lieu  of  tithe  of  hay  in  the 
township,  a  question  arises  whether  that  sum  were  paid  in  lieu  of  the  tithe  of  hay  of 
the  whole  township ;  for  in  the  great  body  of  the  evidence  given  that  does  not  appear, — • 
then  the  terriers  become  very  material.  From  them  we  find  that  the  consideration  of 
the  payment  is  confined  to  hay  grown  in  the  occupiers  crofts,  and  that  is  by  no  means 
inconsistent  with  the  parol  testimony  of  the  payment  for  hay.  Sometimes  terriers 
are  of  very  little  value  as  evidence  in  these  cases,  and  sometimes  they  afford  evidence 
of  the  utmost  importance.  On  the  ecclesiastical  survey  I  do  not  mean  to  lay  much 
stress  ;  but  still  it  is  evidence  to  a  certain  extent,  and  as  far  as  it  goes  it  is  inconsistent 
with  this  payment  being  a  modus.  The  terrier  of  1710,  which  is  the  first  produced, 
speaks  of  the  tithe  of  hay,  or  a  modus  for  all  hay  within  Warmtield  and  Kirkthorp, 
"but  in  Shai'lston  (it  says,  distinguishing  that  from  the  other  townships)  5s.  per  year 
for  all  the  hay  in  their  crofts,  and  nothing  paid  for  all  other  hay  or  herbage."  It 
then  enumerates  several  articles  of  small  [695]  tithes  as  [layable.  Now  I  cannot 
other-wise  understand  those  words,  than  as  meaning  that  the  5s.  is  ]iaid  for  the  hay 
in  their  crofts  only,  and  that  nothing  w-as  ])aid  for  all  other  hay  or  herbage,  that  is, 
for  all  hay  not  made  in  what  they  call  their  crofts, — being  a  payment  for  such  hay  in 
the  pai-ish  as  is  grown  in  crofts,  and  a  presciiption  in  non  decimando  as  to  all  the  rest 
of  the  hay  in  the  parish  ••■■.  The  modus,  therefore,  if  it  be  one,  is  expressly  confined 
to  the  hay  gi-owing  in  their  crofts,  and  in  ado])ting  that  as  the  moaning  of  the  pa.ssagc, 
the  pai-ol  evidence,  and  this  terrier,  confirm  each  other.  The  next  terrier  is  dated  in 
1727,  and  is  in  the  same  terms  with  respect  to  the  item  which  states  the  hay  moduscs, 
oidy  that  it  states  "  nothing  paid  for  all  other  hay  except  herbage,"  apparently  making 
a  distinction  between  hay  and  herbage,  which  have  usually  been  consiilcrcd  synom'mous 
in  this  Court;  and  there  have  l)ecn  of  late  considerable  discus.sions  on  the  meaning 
of  these  words  t.  [Here  his  Lordship  stated  tlic  terms  of  tliesever.il  other  teri'iers, 
remarking  that  they  were  sufficiently  authenticated  l)y  liearing  the  signature  of  three 
churcliwardens,  and  some  of  tlie  inhabitant  orcn])iers.]  These  teri-iers  evince  gieat 
an.xiety  in  the  parties  to  commemorate  the  prevailing  understanding  witli  respect  to 
these  matters,  and  accordingly  they  [696]  furnish  a  very  miinite  account.  It  .ipjiears 
quite  clear  to  me,  that  this  |)ayment  for  the  hay  grown  in  crofts  does  iKjt  affect  or 
touch  the  rest  of  the  parish,  and  if  it  does  not  cover  the  whole  ])ai-isli,  the  evidence 
with  respect  to  the  payment  of  the  five  shillings,  is  quite  consistent  with  the  terriers, 

*  Or  it  might  have  been,  considering  the  loose  structure  of  the  language  of  such 
instruments  in  those  days,  intended  to  express  that  there  was  no  money  payment  for 
other  hay. 

t  Vide  Bi/am  v.  liuoth,  ante   vol.  ii.  page  231. 


1340  DUNCAN    V.  MANCHESTER  WATER  WORKS   COMPANY      8  PEICE.  697. 

which  shewing  that  it  does  not  cover  the  whole.  I  cannot  therefoie,  with  this  impres- 
sion on  my  mind,  make  any  other  than  the  same  decree  as  before  :  and  it  must  be 
with  costs. 

I  am  glad  to  find  that  the  other  case  *  is  gone  to  the  House  of  Lords. 

On  the  subject  of  there  being  an  obligation  on  me  to  refuse  issues  in  this  case, 
I  will  not  waste  one  word  in  discussing  so  clear  a  matter. 

Decree. 
An  account  of  all  the  tithes  sought  by  the  bill,  with  Costs. 

[697]  Duncan  v.  The  Company  of  Proprietors  of  the  Manchester  and 
Salford  Water  Works  and  Others.  Saturday,  16th  Dec  1820.— Bill  filed 
on  bonds  given  by  an  incorporated  company,  to  pa\'  money  borrowed  by  them 
under  the  authority  of  their  act  of  Parliament,  which  gave  the  lenders  a  lien  on 
the  piofits  of  the  Company, — held  to  be  not  demurrable,  on  the  ground  that  the 
Plaintift''s  remedy  was  at  law. — Where  a  demurrer  has  been  overruled,  and  the 
time  allowed  by  the  rules  of  the  Court  for  pleading  has  expired  in  the  mean  while, 
the  Court  will  give  leave  to  plead  and  allow  further  time. 

The  Defendants  had  demurred  to  this  bill,  which  was  filed  against  them  for  an 
account  and  payment  of  certain  bonds  executed  by  the  Company  to  one  of  the  Defen- 
dants, and  by  him  assigned  to  the  Plaintifi"  for  valuable  consideration  :  and  for  an 
account  of  the  property  and  effects  of  the  Company  ;  and  for  sale  or  mortgage  of  the 
works,  if  their  funds  were  insufficient. 

The  bill  was  founded  on  the  act  of  Parliament,  which  had  been  obtained  by  the 
Company,  enabling  them  to  borrow  money  in  sums  of  not  less  than  1001.  for  which 
bonds  were  to  be  given  by  them,  and  the  holders  were  to  have  the  option  of  being 
paid  their  money,  or  become  possessed  of  shares  in  the  works,  each  to  the  amount  of 
1001.  ;  and  the  act  provided,  that  all  persons  holding  such  bonds,  should  be  entitled 
to  a  lien  on  the  rates  and  profits  of  the  works.  It  suggested  pretences  that  the 
Company  were  unable  to  pay — the  works  producing  nothing  ;  and  charged  the 
contrary. 

The  demurrer  was  attempted  to  be  supported  on  the  position  that  the  Plaintifi' 
had  a  remedy  at  law  on  the  bonds ;  but  the  Court  over-ruled  [698]  it,  holding  that 
the  Plaintiff  was  entitled  to  demand  an  account,  as  prayed. 

A  motion  was  now  made  on  the  part  of  the  Defendants,  that  they  might  still  be 
permitted  to  plead  to  the  bill ;  notwithstanding  the  time  allowed  for  pleading  by  the 
rules  of  the  Court  had  expired,  pending  the  demurrer :  and  that  they  might  have 
lime  to  put  in  such  plea,  as  it  must  be  done  by  commission. 

Agar  opposed  the  application,  on  the  ground  that  the  Defendants  were  precluded 
by  the  course  of  practice  of  the  Couit ;  but 

The  Court  grauteil  the  motion — giving  time  for  a  fortnight,  to  plead  and  return 
the  commission. 

*  Drale  v.  Smyth,  ante,  vol.  v.  page  369.     That  appeal  is  not  yet  determined. 
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